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DiTided  pariflhea — ^Boron^h  boundary — Alteration 
of  parish  bonndazy page  210 

(See  Election  Law.) 

BRIDGES. 
(See  Highwa/ya.) 


BURGESS  ROLL. 
Qualification  for  being  on 


731 


BYE-LAWS. 
(See  BaUvjay  Company.) 

CERTIORARI. 
(See  Criminal  Lano.) 

CHARITABLE  TRUSTS  ACT,  1853. 

Action  against  cathedral  chapter  —  Sanction  of 
Charity  Commissioners — M<mdam,ue  486 

CHURCH,  LAW  OP. 

Chancel — Collegiate  church — Grant  by  founder — 
Possession — User   54 

CHURCH  RATES. 
(See  EccUtiattieal  Law.) 

CLUB, 

Expulsion  of  member — Waiver  of  objections — In- 
quiry by  committee 100 

Manager  of,  supplying  a  member  with  exciseable 
liquors  for  consumption  off  the  premises  — 
Whether  this  a  "sale  by  retail"  requiring  a 
licence 655 

COMMONS,  METROPOLITAN. 
Right  of  public  meeting  on— Validity  of  bye-laws  206 

COMPANY. 

Winding-up— Occupation  by  liquidator— Rates- 
Apportionment   586 

CONFESSION. 
(See  OrvnUnal  Law.) 

CONTAGIOUS    DISEASES   (ANIMALS)  ACT  1869. 

Foreign  animals  slaughtered  before  landing — ^Right 
to  compensation 279 

CONTUMACY. 

(See  Ecclesiastical  Law.) 


CORPORATION. 
Right  of  action  against 


174 


CORRUPT  PRACTICES  AT  ELECTIONS. 
(See  Election  Law.) 

CORRUPT  PRACTICES  AT  SCHOOL  BOARD 

ELECTION. 

(See  School  Board.) 


COSTS. 

Appeal — ^New  trial  upon  condition page  305 

Case  stated  by  quarter  sessions — Costs  to  follow 
eyent    350 

COUNTY. 

Liability  of,  for  expenses  of  burying  dead  bodies 
oast  upon  shore  475 

COUNTY  AUTHORITY. 

Liability  of,  to  contribute  to  maintenance  of  turn- 
pike roads  brought  within  area  of  a  borough 535 

COUNTY  VOTE. 
(See  Election  Law.) 

C0X7RT  OF  ARCHES. 

Jurisdiction  of — Prohibition  —  Monition  attached 
to  sentence — Suspension  for  contumacy 114 

CRIMINAL  INFORMATION. 

Preliminary  inquiry  before  justices — ^Evidence  of 
truth  of  libel  inadmissible   82 

Order  for  destruction  of  obscene  books — Death  of 
informer  before  hearing  by  magistrate   221 

CRIMINAL  LAW. 

Separate  misdemeanours  charged  in  separate  counts 
—  Consecutive  sentence  exceeding  maximum 
punishment  for  one  offence  295 

Evidence  —  Privileged  communication  —  Solicitor 
and  client    316 

False  imprisonment  —  Malicious  prosecution  — 
"Prosecutor"    334 

Misdemeanour — ^Full  disclosure  by  bankrupt  of  all 
his  property    348 

Manslaughter — Rifle  practice — Duty  to  preveiit 
danger  to  public 344 

Certiorari — Conviction  by  justices — Defective  con- 
viction returned  to  clerk  of  peace  359 

Bigamy — ^Proof  of  former  marriage — Long  absence 
of  wife — Presumption  of  prisoner's  innocence  ...  368 

Practice — Perjury — Separate  counts  charging  sepa- 
rate misdemeanour 379 

Cruelty  to  animals — Parrots  consigned  by  railway 
— ^Non-supply  of  water  during  journey — Parrots 
not  primd  facie  domestic  animals    391 

Forgery — Bill  of  exchange — Inchoate  instrument...  424 

Insanii^ — Habeas  eorptu — Removal  of  person  of 
unsound  mind  from  India  to  England 

Evidence — Confession — ^Admissibility — Inducement  460 
to  confess    464 

Larceny  by  bailee — ^Deed  entrusted  to  professional 
person  for  the  purpose  of  transfer  of  mortgage...  465 

Murder — Encouraging  or  persuading  to — News- 
pai>erartiole   467 

Agreement  to  compromise  criminal  prosecution — 
Larceny  by  bailee — Statute  of  Frauds   503 

Malicious  injury  to  person — Intention — ^24  A  25 
Victc.  100 533 

False  pretence — ^Winning  at  tossing  with  coins  by 
fraud — "Game,  sport,"  &c 549 

Malicious  in  jury  to  property — Incorporeal  right  ...  587 

False  pretences — Obtaining  money  on  pretence  of 
collecting  information  for  county  directory  608 

Pleading — Counts  for  stealing  at  common  law  and 
under  statute — Autrefois  acgint  .*. 610 

Prize  fight  —  Illegality-;— Spectators — ^Aiding  and 
abetting — ^Evidence  634 

Debtors  Act  1869 — Intent  to  defraud  creditors — 
Evidence  of  intent  to  defeat  and  delay  one 
oreditoT  only — ^Meaning  of  ''any  person"  in 
seotlS    647 


MAGISTRATES^  CASES. 


iz 


SUBJECTS  07  OASBS. 


Hanslaiighter — Infant — ^Neglect  of  parent  to  supply 
medical  aid— Eridenoe page  648 

Frandnlent  miaappropriation  of  money — Solioitor 
intinated  with  money  for  investment — '*Safe 
onstody" 664 


DANGBEOUS  STEUCTUBE. 
(See  MetropoUtan  Bmldvng  Act  1855.) 

DEBTOBS  ACT  1869. 

Bankrupt — Full  diaoloenre  of  all  his  property 343 

iffAoMing  of  "  any  person  "  in  seot.  18 — Intent  to 
defraud  creditors    647 

(Bee  Bcknkruptey,) 

DESEETION. 
(See  Poor  Law.) 


DISTBICrr  MEDICAL  OFFICES. 
Tenure  of  ofioe — Dismissal 


652 


DIVIDED  PABISHES  ACT  1876. 
(See  Poor  Law.) 

DBAIKAGE. 
(See  Metropolis  Managoment  AmendmmUAct  1862.) 

DWELUNG-HOUSB, 

Wbat  inoluded  in  term  for  purposes  of  Bepreeenta- 
tation  of  the  People  Act  1867 618 

EASEMENT. 

Noise  —  Twenty  years'  user  —  Presoription  Act 
(2  A  3  WiU.  4,  0.  71) 64 

ECCLESIASTICAL  LAW. 

Churoh  Discipline  Act — Construction  of  "  it  shall 
be  lawful " — ^Bishop  to  issue  commission  on  com- 
plaint against  a  clerk    19 

Prohibition — Jurisdiction  of — Court  of  Arches— 
Monition  attached  to  sentence — Suspension  for 
contumacy  114 

Churoh  Discipline  Act — '*It  shall  be  lawful" — 
Discretion  of  bishop 230 

Procedure  —  Monition  attached  to  definitiye 
sentence — Suspension  a&  o^ioto  et  heriefieuh— 
Prohibition 405 

Bitnalistic  Practices — Contumacious  clerk — Public 
Worship  Begulation  Act  1874— Bight  of  judge 
to  ait  at  Westminster — Costs  425 

Churoh  rates — ^Bate  made  under  local  Act — Com- 
pulsory Churoh  Bates  Abolition  Act  1868 — 
Validity  of  rate  615 

ELECTION  LAW. 

Borough  vote— Notice  of  objection— 41  A  42  Viot. 

c.  26 — ^Lodger — Occupier 69 

Begistration — Persons  incapacitated  by  law  from 

voting — ^Beoeipt  of  parochial  relief  74 

Lodger  franchise — Mistake  in  claim — Correction — 

Discretionaiy  power  of  barrister 78 

Borough  vote — ^Absence  from  nominal  residence — 

Begistration  appeal  «-    79 

County  vote — Copyhold  property  devised  on  trust 

for  sale — Equitable  seisin  of  CMhiis  ^ue  tnwt  ...  110 
Borough  vote — Correction  of  list^— Declaration  of 

misdescription — Qualification,  change  of   171 

Municipal  election — ^Town  councillor — Qualification 

of  candidate— Burgess  roll  173 

Notice  of  petition  and  security — Condition  precedent  208 
Corrupt   praotioes  —  Unaatiafaotory    answer    of 

witness— Befusal  of  commissioners  to  give  cer- 
tificate of  indemnity  to  witness — 26  A  27  Viot. 

c29 494 


Borough  vote—**  DweHing-honse  "— Ptoliamentacy 
and  Municipal  Begistration  Act  1878     page  618 

ELECrnONS,  MX7NICIPAL. 
(See  Mwiioipal  ElecUon  Law.) 

ELEMENTAB7  EDUCATION  ACTS  1870  AND 

1876. 

Duty  of  parent — ^Attendance  of  child  without  fees 
— B^e-law    .-. 623 

Penalty  and  costs  not  to  exceed  6$.  under  Act  of 
1870— Not  include  costs  of  distress  warrant 659 

Plrohibition  of  child  from  full-time  employment 
under  Act  of  1876 — Construction  of  statute 671 

(See  8eh4>ol  Board.) 

EMPLOTEBS  AND  WOBEMEN  ACT  1875. 

Forfeiture  for  leaving  without  notice— Claim  for 
wages  due    818 

Servant  absenting  himself— **  Workman  "—**  Dis- 
pute"    389 

EVIDENCE. 

Witness — Proof  of  previous  conviction 311 

Privileged  communication— Solicitor  and  client  ...  316 

EXCISE  DIJTT. 
(See  Spring  Cart.) 

FALSE  IMPBISONMENT. 
(See  Crvmrnal  Law.) 

FALSE  PBETENCES. 
(See  Forgery.) 

FISHEEY.    ■ 

Non-tidal  river — Navigable  for  small  boats— Public 
right  of  fishing  658 

FOBGEBT. 

Drawing  cheque  in  person's  own  name — No  assets 
at  the  bank — ^False  pretences  97 

Bill  of  exchange — Inchoate  instrument — Indict- 
ment   424 

FBAUD. 
(See  BaUway  Oompawy.) 

FEAUDULENT     MISAPPBOPEIATION     OF 

MONEY. 

(See  Cnminal  Law.) 

FEESHWATEB  FISHEEIES  ACT  1878. 

** Catching  fish"  in  close  season- What  is  evi- 
dence of  '*  catching  " — Leave  of  occupier 569 

Fishery  distridr— Certificate  of  Secretary  of  State 
—Tributary    578 

GAME  LAWS. 

Wild  birds  exposed  for  sale  within  dose  time — 
Consignment  from  abroad — Purchase  in  home 
market 521 

"  GAME,  SPOBT,  or  PASTIME." 
(See  Crinwnal  Law.) 

HEALTH,  PUBLIC. 
(See  PybUe  Health  Act  1875.) 

HIGHWAY. 

Turnpike  road — Bepairs — Contribution  from  high- 
way rate  for  repaixs  4 


MAGISTEATBS'  CASES. 


8TJBJBGT8  O?  GA8E8. 


Bepair  of  street  not  being  a  lughway  by  inhabitants 
atlarge    page    10 

Dedication  by  copyholder — Presnmption  of  lord's 
assent  184 

Tolls  on  carriages — Bicycle — Local  Turnpike  Act...  219 

Liverpool  Locfd  Health  Act — ^Prohibition  of  pro- 
jection in  front  of  building  242 

Bepair  of  street  not  being  a  highway  repairable  by 
inhabitants 251 

Street  or  highway  —  Fterions  adjodioation  to 
parties — Bes  jttdieata    261 

Highway  and  Locomotives  Act  1878 — ^"  Excessive 
weight " — ^  Extraordinary  expenses  " — Damage 
to  highway 270 

Bepair  of — ^Extraordinary  expenses  and  traffio — 
Excessive  weights 328 

Turnpike  roads,  portions  of,  brought  within  area 
of  a  borough — Ckmnty  authority  not  liable  to 
contribute    , 376 

Bes  judicata — ^Estoppel — Dismissal  of  summons  for 
nonpayment  of  cost  of  work  done  to  street  386 

Obstruction  of  highway — ^New  trial — Indictment- 
Practice  402 

Bepair  of  highway — Conveyance  of  materials 
through  excepted  places— 5  ft  6  Will.  4,  c.  50  ...  420 

Bepair  of — Materials  for  repairs — Power  of  sur- 
veyor— ^Power  of  'justices  to  grant  or  refuse 
licence— Highway  Act  1835 499 

County  bridges — Turnpike  road — ^ToU  bridge — 
Liability  to  repair  bridge — Turnpike  Trusts 
Continuance  Act  1870   518 

Turnpike  roads — Portions  of,  brought  within  area 
of  borough  on  enlargement  of  boundaries — 
Liability  of  county  authority  to  contribute  535 

'<  Excessive  weight "—"  Extraordinary  traffio  "— 
Damage  to  highway— 41  A  42  Vict.  c.  77 547 

Extraordinary  expenses  incurred  by  extraordinary 
traffic  —  Surveyor's  certificate  —  Time  within 
which  proceedings  may  be  taken  to  recover 
expenses 599 

Easement — Support  of  highway  by  a  wall-— Owner 
of  wall  not  obliged  to  keep  it  in  repair  662 

(See  Road  Indictment — Nuieamce — TolU.) 


HIGHWAY  ACT   1885. 

Spring  cart — ^Name  of   owner — Trade  purpose — 
Excise  duty 


91 


HUSBAND  AND  WIFE. 
(See  Poor  Lww.) 

ILLEaiTIMATE  CHILD. 
Under  sixteen — ^Derivative  settiement  of  mother  . . . 

INCOME  TAX. 
Assessment — Surplus    of   revenue — Mersey   Dock 


48 


Acts 


438 


INDECENT  ASSAULT. 
CJhild  of  tender  years — Consent — ^Direction  to  jury  249 

INNUENDO. 

Evidence  in  support  of — Natural  meaning  of  words 
— PrivUege 214 

msANmr. 

(See  Oriminai  Loajo,) 

"IT  SHALL  BE  LAWFUL." 
(See  Eocleeiastical  Law.) 

JOINT-ST(X)K  COMPANY. 
Assessment  of  poor  rate  on  premises  oooi^^ied  by 
—Liability  of  liquidator   597 


JUDICATUBE  ACT  1873. 
(See  Praetiee,) 

JUSTICES  OF  THE  PEACE. 

Summary  jurisdiction — ^Poor  law — ^Warrants  of 
distress    page  240 

Befusal  of  one  justice  to  issue  summons  on  com- 
plaint — Mamdamus 248 

Power  of,  to  grant  licenoe  to  surveyor  to  "  gather  " 
stones  for  repair  of  highway 499 

Jurisdiction  of — Disqualifloation  by  interest — Sub- 
scription to  prosecuting  society  526 

May  convict  for  the  offence  of  travelling  with  intent 
to  avoid  payment  of  fare,  and  on  non-payment  of 
penalty  issue  distress-warrant 575 

Jurisdiction  of,  to  enforce  order  lor  support  of 
bastardchild   668 

Discretion  of,  in  enforcing  affiliation  orders 669 

LAND,  SALE  OF. 

Lands,  "  bounding  and  abutting  on  "  a  new  street 
— Meaning  of  word"  stieet'*    39 

(See  Vendor  and  Pwn^Meer.) 


LAB(7ENY. 

Byadulterer 201 

Obtaining  money  by  threats — Anmue  fwrcMd/i 370 

LA3ftC!ENY  ACT. 

Fraudulent    appropriation    of    trust    mon^   by 
solicitor — ^DijnBotion  in  writing  to  apply  money  ...    94 

LIBEL. 
Criminal  information — Preliminary  inquiry  before 
justice — Evidence  of  truth  of  libel  inadbnissible 
— Lord  Campbell's  Act — BusseU  Gumey's  Act ...     82 
Natural  meaning  of  words — ^Innuendo — ^Privilege — 

MaUce 214 

(See  Practice,) 


LICENCE. 

Befusal  to  renew — Indorsed  conviction — Objection 
of  justices — ^Appeal  to  quarter  sessions 


259 


LICENSING  ACT  1872. 

"  Sale  by  retail "  of  intoxicating  liquors^-Ordinary 
social  dub— Manager  of,  supplying  member  at 
the  dub  with  exciseable  liquors  for  oansumptkm 
off  the  premises — ^Whether  this  a  *<sale  by 
retail "  requiring  a  licenoe 655 

Sale  of  intoxicating  liquors'withoutlioenoe— Fine 
or  imprisonment — Distress  673 

LICSENSING  ACrr   1874. 
(See  Public  House,) 

LICENSING   LAW. 

Persons  found  on  licensed  premises  during  pro- 
hibited hours  197 

Construction  of  Sunday  aosing  (Waaes)  Act  1881 
"  Day  next  appointed  " 556 

LIVBBPOOL    LOCAL   HEALTH   ACT. 
(See  Hig7ma/y.) 


LOCAL  BOABD. 

Member  of,  disqualifled  by  reason  of 

Penaltiee 

(See  Public  Healfh  Aet  1875.) 


602 


MAGISTRATES^  OASES. 


zi 


BITBJrECTS  OF  GASES. 


LOCAL  OOYEBNMENT  BOABD. 

(See  Nuisance.) 

LODGES. 

When  ooonpier  of  part  of  a  home  not  a  lodger 
within  Lodgers'  Goods  Protection  Act    page  536 

LOBD  CAMPBELL'S  ACT. 

(See  Liha,) 

LUNATIC. 

Ill.treatment  of  —  Brother  haring  oharge  of — 
16  A  17  Viot  0.  96,  8.  9    202 

BeoeiTing  into  nnlioensed  house  persons  suffering 
from  hysteria,  Ao 216 

Panper  Innatio — Settlement 247 

LUNATIC   PRISONER. 
(See  Prison  Act  1877.) 


I  METROPOLIS  MANAGEMENT  ACTTS. 

Bating—Exemption  of  property  of  a  partioular 
natore  from  the  foil  rate  —  Equal  pound 
rate  pcbge  601 

Vestry— Duty  of,  to  remove  rubbiah — ^Tots — ^What 
are  "rubbish"  and* *' refuse  "    612 

Churchwarden,  bankruptcy  of — ^Vestryman   615 

METROPOLIS  MANAGEMENT  AMENDMENT 

ACT  1862. 

Metropolitan  main  drainage — "Any  person" — 
Drainage  from  property  outside  area 277 

Building  line — Offence  of  erecting  beyond  general 
line — Architects  certificate  not  condition  prece- 
dent to  creation  of  line 529 

Street — Specified  width  and  open  at  both  ends — 
Under  sect.  98  must  be  of  full  width  of  forty 
feet  539 

Injunction — Trespass — Jurisdiction — Justice  of  the 
peace— Judicature  Act  1873 681 


BiALICIOUS   INJURY. 

Administering  noxious  thing — Intent  to   procure 
miscarriage 

(See  Oriminal  Law.) 

MANDAMUS. 
(See  Justices— Pvhlic  Health  Act  1875.) 

MANSLAUGHTER. 
(See  Orimindl  Law.) 

MARKET. 

Tolls  of — Rateability  of — Appropriated  portions  of 
market — Stallage    

MARKET  HOUSE. 
Occupier  of  a  stall  not  a  fixture — Liability  to  be 


248 


540 


rated 


299 


MARRIED  WOMEN'S  PBOPEBTT  ACT  1870. 

Liability  of  married  woman  with  separate  estate  to 
contribute  to  maintenance  of  grandchild   421 


MASTEB  AND  APPBENTICE. 
Apprenticeship  deed — ^Place  of  performance — Be- 


moTal  of  master. 


56^ 


MASTEB  AND  SEBYANT. 

Passenger  by  train  of  railway  company  haying 
running  powers  OTCiiine — Liability  for  negligence 
of  porter 186 

Serrant  absenting  himself — Employers  and  Work- 
men Act  1875— "Workmen"— "Dispute"  339 

BiAYOB. 

Jurisdiotian  of,  to  act  as  justice  of  peace,  in  borough 
without  commission  of  peace  510 

MERSEY  DOCKS  ACTS. 

Income  tax — ^Assessment — Surplus  of  rerenoe — 
Statutory  directions  as  to  application  of  profits...  438 

MBTBOPOLIS  LOCAL  MANAGEMENT  ACT   1855. 

Bating — Suifidency  of  precept — ^Description  of 
parts  of  parish  rated  at  lower  rate 98 

Street — ^Meaning  of  words  "  vest  in  vestry  or  dis- 
trictboard"    290 

Vestiy — ^Power  to  erect  urinal — Cvl  de  sae   370 

DiBsentinff  chapel — Liability  to  contribute  towards 
expenses  of  making  new  street    ..413 


METBOPOLITAN  BUILDING  ACT  1855. 

Dangerous    structure  —  Party   wall  —  Adjoining 
owiier — Contract  price 


827 


MUNICIPAL  COBPOBATIONS  ACT  1885. 

Injunction — Alderman — Composition  with  creditors 
— ^Ayoidanceof  office 320 

Borough  fund — Costs  of  action  against  chief  con- 
stable     858 

Bail — Contract  to  indemnify — ^Borough  without 
commission  of  peace — Jurisdiction  tit  mayor  to 
act  as  justice  of  the  peace 510 

MUNICIPAL  ELECTIONS. 

Nomination  paper — Mistake — ^Municipal  Elections 
Act  1875— Ballot  Act  1872  266 

Nomination  paper — Subscribing  burgess — ^Munici- 
pal Election  Act  1873   506 

(See  Election  Law.) 

MUNICIPAL    ELECmON  LAW. 

Illegal  treating — ^Befreshment  of  voters — Corrupt 
Practices  Act  1872 46 

MUNICIPALITIES    ACT     OF     NEW   SOUTH 

WALES. 

(See  Corporation.) 

MX7BDEB,  PEBSUADING  TO. 
(See  Criminal  Law,) 

NEWSPAPEB  ABTICLE. 
Encouraging  or  persuading  to  murder 467 


NEW  STBEET. 

Liability  of  chapel  to  contribute  towards  expenses 
—18  &  19  Vict.  c.  120—25  A.  26  Vict.  d.  102 413 

NON-TIDAL  BIVEB. 
(See  Fishery,) 

NUISANCE. 

Highway — Special  damage — ^Bight  of  action  against 
corporation 174 

Dedication  to  public — Intention  to  be  presumed 
from  acquiescence  in  user — Acts  of  termor — 
Highway — (M  de  sae — Powers  of  public  bodies 
— Erection  of  urinals 171 

Order  of  local  board  authorising — Act  of  ParUa- 
'  ment  authorising — Smallpox  hospital 203 

Smallpox  hospital  —  Order  of  Local  Government 
Board— MetropoUtaa  Poor  Act  1867   442 


*4 

zu 


Magistrates^  cases. 


SUBJBCTS  OF  CA818. 


Order  of  jnstioes  for  abatement  of — ^Praotioe — 
CSrixniiial  oanae  or  matter  page  517 

(See  Public  HeaUh  Act  1875.) 

OBSCENE  BOOKS. 
(See  Orimmal  Information,) 

OATH. 
(See  ParUamentary  Oath.) 

OCCXTPIEB. 

Liability  of  outgoing,  to  poor  rate,  if  not  followed 
by  inooming  oooiq>ier — ^Meaning  of  "outgoing 
oooupier" 199 

PABUAMENT. 

Borough  vote  —  Diyided  pariBbes  —  Poor  Law 
Amendment  Act  1876    210 

County  Yote-— Lands  "oooupied  together  with"  a 
house— Meaning  of  "together  with"  in  2  A  8 
WilL4,c.45   312 

Name  of  voter  omitted  from  overseer's  list— Proof 
of  due  notice  of  claim  by  voter   ^41 

PABLIAMENTABT  AND  MUNICIPAL  BEGIS- 

TEATION  ACT. 

(See  SJsction  Law,) 

PASBOTS. 
Cruelty  —  Non-supply   of  water   during   railway 
journey —  Pkunots   not  prvmd  faoic   domeetio 


391 


PAMSH. 

Liability  of,  for  expenses  of  burying  dead  bodies 
cast  upon  shore — Sea — Narigable  and  tidal  river 

Geo.  8,0.75  476 


PABUAMENT. 

Borough  vote— Notice  of  objection — Omission  to 
state  objector' s  residence — ^Amendment 528 

PABLIAMENTABT  OATH. 

No  binding  effect  upon  conscience — ^Bight  to  affirm 
— ^Evidence  Amendment  Acts  1859  and  1870 — 
Ftoliamentary  and  Promissory  Oaths  Acts  1866 
and  1868 449 


PAUPEB  LUNATIC. 
(See  Poor  La/w,) 

PAUPEB   SETTLEMENT. 
(See  Poor  La/w,) 

PBBJUBT. 
(See  Criminal  Imjm,) 

PHABMAGT  ACT   1868. 
Sale  of  poisons — Unqualified  person  selling  on  com- 
mission for  qualified  seller — ^Who  is  the  "seller' 
within  meaning  of  sect.  17   '. 565 

PLEADING. 
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SITTINGS  AT  WESTMINSTEE. 


Friday,  June  27, 1879. 

(Before  Lord  Golesisgb,    C.J.,   Bramwell   and 

Bkett,  L.JJ.) 

MiDGLET  AND  AKOTHE&  V.  CoPPOCK.  (a) 

Vendor  and  purchaser — Sale  of  land — Affreement 
tojpay  outgoings — Outgoing,  what  is, 

JPlatnUff  bought  a  liouse  and  premises  in  Man^ 
Chester  from  defendant  under  an  agreement 
which  provided  that  "  all  rents,  rates,  taxes,  and 
outgoings  payable  in  respect  of  the  premises 
should  he  received  and  discharged  by  the  vendor 
up  to  the  time  of  completion,  such  rents  and  out- 
goings  being  apportioned  if  necessary. 

By  sects,  15  a/nd  17  of  the  Manchester  General  Im- 
provement Act  1851  the  council  are  empowered 
to  require  owners  of  property  Vying  alongside  any 
street  {not  being  a  highway  repairable  by  the  tn- 
habOants  at  large)  to  sewer,  pave,  Sfc,  the  street, 
and  if  any  euch  owner  neglects  to  do  so,  the 
council  may  do  the  work  themselves  and  ^large 
ihe  respective  owners  with  their  proportion  of  the 
charges  and  expenses.  By  sects.  18  and  19,  byway 
of  additional  remedy,  the  council  may  require  the 
occupier  of  the  premises  to  pay  the  a/mount  of 
swh  charges  and  expenses,  and  the  same  may  be 
levied  by  distress  upon  the  occupier  out  of  the 
rent  from  time  to  time  becoming  due  in  respect 
of  the  premises;  the  owner  shaU  allow  every 
such  occupier  io  deduct  from  the  rent  aU  eums  of 
money  which  he  shall  so  pay  or  which  shall  be  so 
levied;  the  occupier  shall  in  no  case  be  liable  to 
pay  more  in  respect  of  su^  charges  than  the 
amount  of  rent  due  ai  the  time  of  the  counoiCs 
demand  ;  but  if,  after  notice  from  the  council  re- 
quiring  him  not  to  do  so,  any  occupier  shaU  pay 
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any  rent  to  his  landlord,  such  occupier  shall  be 
liable  to  pay,  in  respect  of  such  charges  and 
expenses,  the  amount  of  the  rent  so  paid  by 
him  after  such  notice,  or  the  same  may  be  re- 
covered  from  him  by  warrant  of  distress,  Sfc. 
At  the  tims  of  the  completion  of  the  pwchase  a 
sum  was  owing  to  the  councU  in  respect  of  sewer' 
ing  and  paving  the  street  in  which  the  premises 
were. 
Held  {reversing  the  judgment  of  Looes,  J,),  thai  this 
sum  was  cm  "mUgoing**  which  the  defendant 
under  his  agreement  was  liahle  to  pay. 

This  was  an  appeal  from  a  decision  of  Lopes,  J. 

The  statement  of  claim  alleged  that,  by  an 
agreement   made  the  29th  June  1877,  the  de- 
fendant agreed  to  sell  to  the    plaintiff   James 
Edmnndsou,   and  the  plaintiff   agreed   to    bay 
from  the  defendant  three  messnages  called  Bich- 
mond-terraoe,  Stookport-road,  Manchester,  with 
the  land  forming  the  site  thereof,  on  the  terms 
and  conditions  therein  mentioned ;  that  the  said 
agreement  contained  (amongst  others)  the  fol- 
lowing terms :  "  all  rents,  rates,  taxes,  and  out- 
goings payable  in  respect  of  the  premises  shall  be 
receiveci  and  discharged  by  the  vendor  (the  de-  . 
fendant)  np  to  the  time  of  completion."    That  the 
plaintiff  James  Edmnndson  entered  into  the  said 
agreement  with  the  defendant  on  behalf  of  him- 
self and  the  plaintiff  John  Bird  Midgley  jointly, 
and  the  said  porchase  was  daly  completed  and 
the  price  paid  by  plaintiffs.    At  the  time  of  the 
said  completion  there  was  dae  to  the  corporation, 
of  Manchester,  for  paving,  sewering,  and  draining 
done  in  respect  of  the  said  premises,  and  for 
interest  thereon,  the  snm  of  70f.  7s.  5d,,  being  an 
outgoing  payable  in  respect  of  the  said  premises 
within  we  meaning  of  the  said  contract ;  that  the 
defendfmt  did  not  pay  the  said  sum  or  any  part 
thereof,  and  the  plaintiffs  became  liable  to  pay, 
and  were  compelled  to  pay,  and  did   pay,  the 
same  to  the  said  corporation  on  the  8th  Nov.  1877, 
together  with  the  sum  of  11«.  lOd.  for  interest 
which  had  aoomed  since  the  date  of  the  comple- 
tion of  the  said  purchase.    The  plaintiffs  claimed 
702. 19s.  3d,  and  interest  from  the  9th  Nov.  1877. 
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Defence. — ^That  the  defendant  did  enter  into  the 
contract  in  the  statement  of  claim  mentioned,  bat 
that  the  snm  of  701, 7«.  5^,  dae  to  the  corporation  of 
Illanchester,  and  paid  by  the  plaintiffs,  was  not  an 
oatgoing  payable  in  respect  of  the  said  premises 
within  the  meaning  oi  the  said  contract ;  that 
alter  the  making  of  the  contract  in  the  statement 
of  cLedm  mentioned,  the  said  contract  and  all 
claims  npon  it  were  merged  and  extinguished  by 
the  defendant  execating  and  delivering  to  the 
plaintiffs,  and  the  plaintiffs  accepting  and  receiving 
from  him,  a  certain  deed  dated  the  7th  Ang.  1877, 
which  said  deed  still  remains  in  full  force  and 
effect. 

At  the  trial  before  Lopes,  J.  the  following  facts 
were  proved  or  admitted : 

By  an  agreement  of  the  29th  Jane  1877  the 
plaintiffs  entered  into  a  contract  to  buy  three 
nooses  from  the  defendant.  The  contract  con- 
tained the  following  claase:  "All  rent,  rates, 
taxes,  and  outgoings  pavable  in  respect  of  the 
premises  shall  be  received  and  disohai^ed  by  the 
Tender  up  to  the  time  of  completion,  sach  rents 
and  outgoings  being  apportioned  if  necessary.'' 
At  the  time  of  the  completion  there  was  duo  to 
the  corporation  of  Manchester  a  sum  of  701.  78. 5(2. 
for  pavmg,  sewering,  and  draining  works  done  in 
respect  of  the  purchased  property.  The  work 
was  done  in  the  year  1873.  In  1853  the  property 
was  vested  in  Smith  and  others  in  fee,  and  was 
then  mortgaffed  by  them  to  the  plaintiff  John 
Midgeley  and  others.  Subsequently  on  the  6th 
Dec.  1853  Midgeley  and  others  transferred  the 
mortgage,  discharged  from  the  equity  of  re- 
demption, to  Bushton  and  others,  trustees,  with 
power  of  sale.  Buahton  was  a  surviving  trustee, 
and  in  April  1877  the  defendant  entered  into  a 
contract  with  Bushton  for  the  purchase  of  the 
property,  but  no  conveyance  was  executed. 

On  the  24th  June  1877  the  contract  above 
referred  to  for  the  sale  of  the  premises  by  the 
defendant  to  the  plaintiffs  was  entered  into. 

The  conveyance  was  executed  on  the  7th  Aug., 
and  subsequently  two  bills  were  sent  by  the  cor- 
poration to  the  defendant  for  the  70L  78,  5<2., 
which  the  defendant  sent  to  the  plaintiffs,  who 
paid  it  together  with  II9.  lOi.  for  interest.  At 
the  time  the  conti'aot  of  the  29th  June  was  entered 
into  neither  the  defendant  nor  the  plaintiffs  knew 
of  the  claim  of  the  corporation,  nor  did  either  of 
them  know  of  it  when  the  conveyance  was 
executed. 

Upon  these  &ots.  Lopes,  J.  directed  judgment 
to  be  entered  for  the  defendant,  on  the  ground 
that  the  sum  due  to  the  corporation  was  not  such 
an  "  outgoing  "  as  was  contemplated  by  the  agree- 
ment. The  learned  judge,  in  giving  judgment, 
after  farther  consioeration,  said: — I  have  to 
ascertain  the  intention  of  the  parties  frcn  the 
words  used.  The  words  occur  in  an  agreement 
for  the  sale  of  property,  the  purchase  of  which  is 
to  be  completed  on  the  20th  July.  It  would 
naturally  occur  to  the  parties  that  there  would  be 
rents,  rates,  taxes,  and  outgoings  on  the  29th  July 
which  would  be  current.  I  mean  by  "  current, 
partly  accrued  but  not  then  payable,  and  it  would 
only  be  right  that  such  should  be  borne  by  the 
Tender  up  to  the  time  of  completion,  and  should 
be  apportioned  if  necessary.  The  words  used  all 
relate  to  money  payments  capable  of  apportion- 
ment. The  words  "  such  rent«  and  outgoinfl:s  to 
be  apportioned  if  necessary  "  show  that  the  parties 


contemplated  the  possibility  of  apportionment  in 
eyery  case  which  the  words  "  rents"  and  "  outgoings" 
would  cover.  The  provision  cannot,  in  my  opinion,  be 
construed  so  as  to  include  a  debt  incurred  in  1873, 
which  could  not  on  any  principle  be  apportioned 
between  the  defendant  and  the  plaintiffs.  There 
will  be  judgment  for  the  defendant. 

The  plaintlSs  appealed* 

By  sect.  15  of  the  Manchester  General  Improve- 
ment Act  1851  (14  &  15  Yiot.  c.  119)  the  council 
are  empowered  to  order  any  street  or  part  of  a 
street  (not  being  a  highway  repairable  hj  the 
inhabitants  at  large)  which  shall  not  be  sufficiently 
sewered  and  drained,  levelled,  flagged,  and  paved 
to  the  satisfaction  of  the  council,  to  be  sewered, 
Ac,  in  such  manner  and  within  such  time  as  the 
council  shall  order  and  direct;  ''and  thereupon 
the  respective  owners  of  the  houses  and  ground 
lying  alongside  or  adjoining  to  the  said  street 
snail  within  such  time  and  in  such  manner 
as  shall  be  expressed  in  such  order,  at  their 
respective  charges  and  expenses  ....  well  and 
sufficiently  sewer,  drain,  Ao,,  such  streets  re- 
spectively." 

By  sect  17,  if  any  such  owner  shall  neglect  or 
omit  to  sewer,  Ao.,  such  street,  or  any  part  of 
such  street,  within  such  time  and  in  such  manner 
as  expressed  in  the  said  order,  it  shall  be  lawful 
for  the  council  to  do  the  work  themselves,  and 
to  charge  the  respective  owners  with  their 
proportion  of  the  charges  and  expenses  to  be 
ascertained  and  settled  as  provided  for  in  the 
section;  "and  ail  the  charges  and  expenses 
which  the  council  shall  thereby  sustain,  incur, 
or  pay,  and  shall  so  charge  upon  such  owners 
respectively,  shall,  on  demand,  be  forthwith 
refunded  to  the  council  by  such  owners  respec- 
tively," and  shall  be  recoverable  by  action  of  debt, 
&o. 

Sect.  18 : 

By  way  of  additional  remedy,  it  shall  be  lawful  for 
the  coimoil,  whether  any  anoh  demand  shall  have  been 
made  npon  snoh  owner  or  not,  to  reqnire  the  payment 
of  aU  or  any  part  of  snoh  charges  and  expenses  from 
the  person  who  shall  then  or  at  any  time  thereafter 
occupy  any  snoh  houses  or  ground,  and  in  default  of 
payment  thereof  by  such  occupier,  on  demand  by  the 
council,  the  same  may  be  levied  by  distress,  &c.,  and 
the  owner  shall  allow  every  such  occupier- to  deduct  all 
sums  of  money  which  he  shall  so  pay,  or  which  shall  be 
levied  by  distress,  out  of  the  rent  from  time  to  time 
becoming  due  in  respect  of  the  said  houses  or  ground,  as 
if  the  same  had  been  actually  paid  to  such  owner  as  part 
of  such  rent. 

Sect.  19  : 

In  no  case,  except  as  hereinafter  mentioned,  shall  anv 
occupier  be  liable  to  pay  more  money  in  respect  of  such 
charges  and  expenses  as  aforesaid  than  the  amount  of 
rent  due  from  him  at   the   time   of  the  demand  made 
upon  him  for  such  cluurges  and  expenses,  in  case  he  shall 
pay  the  same  or  any  ^urt  thereof  on  demand,  or  at  the 
time  of  the  issuing  the  warrant  of  distress  or  the  levying 
thereof,  in  case  such  charges  and  eiroenses  or  any  part 
thereof  shall  be  levied  by  distress.    Provided,  neverthe- 
less, that   if  any   occupier   shall  pay   any  rent  to  his 
landlord  after  notice  from  the  council  requiring  him  not 
to  do  so,  such  occupier  shall  be  liable  to  pay  m  respect 
of  such  charges  and  expenses  the  amount  of  the  rent  so 
paid  by  him  alter  such  notice,  or  the  same  may  be  re- 
covered from  him  by  warrant  of  distress  as  aforesaid. 
And  after  any  such  notice  shall  have  been  deUvered  as 
aforesaid,  it  shall  not  be  lawful  for  the  landlord  of  the 
premises  to  which  such  notice  applies  to  commence  or 
prosecute  any  action  at  law  for  the  recovery  of  rent  for 
such    premises    until    the   charaes   and   expenses   on 
account  of  which  such  notice  shall  have  been  given  shall 
be  paid. 
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By  the  interpT6tiatio&  clause,  sect.  144,  the  word 
"owner"  is  to  mean  the  person  "for  the  time 
being  "  reoeiving  the  rack  rent  of  the  lands  or 
premises  in  connection  with  whioh  the  word  is 
used,  or  who  wonld  receive  the  same  if  such  lands 
or  premises  were  let  at  a  rack  rent 

Edwcbrds,  Q.G.  (J.  TPl  Lowe  with  him)  for  the 
plaintiffs. — ^Tbis  was  clearly  an  "  outgoing"  within 
the  meaning  of  the  agreement.  The  plaintiffs 
have  been  compelled  to  pay  the  o  mount  to  the 
corporation,  and  are  entitled  to  recoyer  it  from  the 
defendant. 

GarsU  Q.G.  and  Leese  for  the  defendant. — The 
70L  was  a  debt  due  to  the  corporation  under  sect. 
17  of  the  Manchester  Improvement  Act,  from  a 
previous  owner  of  the  property,  whioh  the  corpo- 
ration could  have  recovered  from  that  owner. 
This  is  not  a  charge  on  the  premises,  but  a  penalty 
on  the  owner : 

TidwfeU  y.  Whitworth  (15  L.  T.  Bep.  K.  S.  574 ;  L. 
Eep.  2  C.  P.  326;  36  L.  J.  10,  C.  P.) 

That  case  was  decided  on  the  same  section  (17) 
of  this  Act.  Bovill,  G.J.,  in  his  judgment,  says 
that  a  payment  such  as  the  one  in  the  present 
case  is  in  the  nature  of  a  penalty  for  the  non-per- 
formance of  a  duty  imposed  upon  the  landlord. 
It  is  also  treated  as  a  penalty  in  Thompson  v, 
Lapworih  (17  L.  T.  Eep.  N.  S.  607;  L.  Eep.  3 
G.  P.  149;  37  L.  J.  74,  C.  P. ;  see  the  judgments 
of  Bovill,  G.J.  and  Wilies,  J.)  This,  therefore,  is 
not  an  outgoing  payable  in  respect  of  the  premises, 
but  a  personaT  debt  or  penalty.  It  is  true  that 
sects.  18  and  19  give  an  aaditionid  remedy  against 
a  tenant  of  the  premises  who  owes  rent,  but  the 
power  is  only  to  attadi  the  rent  due.  The  tenant 
cannot  be  custrained  upon.  The  claim  can  only 
be  enforced  against  the  **  owner,"  who  in  the  first 
instance  becomes  liable;  it  cannot  be  enforced 
against  succeeding  "  owners."  The  remedy  then 
is  only  in  the  event  of  there  being  a  tenant  of  the 
premises,  when  sects.  18  and  19  would  apply. 
"  Owner  at  the  time  being,"  as  defined  by  the 
interpretation  clause,  must  oe  taken  in  sect.  17  to 
mean  "  owner  at  the  time  being ''  when  the  pay- 
ment became  due.  In  Manson  v.  Thacker  (38 
L.  T.  Bep.  N.  S.  209 ;  L.  Eep.  7  Ch.  Div.  620 ;  47 
L.  J.  312,  Gh.)  there  was  a  contract  for  sale  similar 
to  this,  and  Malins,  Y.G.  held  that  the  vendor  was 
not  compellable  to  make  compensaiion  in  respect 
of  a  culvert,  the  existence  of  which  was  unknown 
to  both  parties  when  the  contract  was  made,  and 
to  the  use  of  whioh  other  persons  were  entitled, 
llie  principle  of  that  case  applies  here.  If  this 
was  a  charge  upon  the  freehold,  it  became  merged 
when  the  conveyance  was  executed. 

Lord  GoLEBiDOB,  G.J. — This  is  an  appeal  from  a 
judgment  of  Lopes,  J.,  who  found  and  gave  judg- 
ment for  the  defendant  in  an  action  upon  a  clause 
which  was  contained  in  an  agreement,  and  was  in 
these  terms :  "all  rents,  rates,  taxes,  and  outgoings 
payable  in  respect  of  the  premises  shall  be  received 
and  dischsrffed  by  the  vendor  up  to  the  time  of 
completion.  The  action  was  to  recover  a  sum  of 
about  70L,  which  was  the  remainder  of  a  certain 
sum  of  money  which  was  said  to  be  due,  and 
had  in  fact  been  paid,  to  the  corporation  of  Man- 
chester for  paving,  sewering,  and  otherwise 
improving  the  street  in  which  was  the  house  the 
subject  of  the  agreement.  The  plaintiffs,  who  had 
bought  the  house  firom  the  defendant  under  the 
agreement  containing  this   clause,   were  called 


upon  to  pay,  and  had  to  pay,  the  balance  of  the 
sum  due  to  the  corporation  amounting  to  70Z. 
odd.  The  question  for  us  is,  whether  the  defen* 
dant  ought  or  ought  not  to  repay  that  sum  to  the 
plaintiffs.  The  plaintiffs  had  been  compelled  to 
pay  it  under  the  provision  of  the  Manchester  Im- 
provement Act.  Now  it  is  not  necessary  to 
enter  into  a  discussion  of  the  various  construc- 
tions which  may  be  put  on  the  various  sections 
referred  to  in  argument.  This  at  least  is  clear, 
and  I  hardly  understood  it  to  be  disputed,  that  if 
and  when  the  owner  had  had  a  tenant  of  this 
house,  this  was  a  sum  which  the  corporation  would 
have  been  entitled  to  recover  under  the  direct 
words  of  the  Act  from  that  tenant.  It  is  clear 
that  if  there  was  such  a  tenant  this  sum  could  be 
recovered  from  that  tenant  by  distress,  or  succes- 
sive distresses,  for  such  portion  of  the  balance 
as  represented  the  amount  of  rent  due  to  the  land- 
lord from  time  to  time.  I  sa^  not  whether 
successive  owners,  under  such  circumstances  as 
these,  could,  in  their  own  persons  and  by  direct 
processes,  be  made  to  pay  it.  In  the  present 
case  this  is  an  outgoing  clearly,  as  it  appears 
to  me,  payable  in  respect  pf  the  premises 
within  the  meaning  of  the  clause.  I  say  clearly, 
because  it  is  an  outgoing  which  manifestly  can  be 
recovered  from  the  tenant  from  time  to  time,  and 
one  which  the  tenant  obviously  would  have  im- 
posed upon  him  as  tenant  m  respect  of  his 
premises  only.  It  is  such  an  outgoing  as  the  de- 
fendant by  his  agreement  has  undertaken  to  pay. 
It  was  one  which  was  not  paid  up  at  the  making 
of  the  agreement — one  whioh  has  been  paid  by 
the  plaintiffs,  and  therefore  one  which  under  the 
agreement  the  defendant  was  bound  to  repay. 
This  is  made  clear  by  sect.  19  of  the  Act,  which 
provides  that  the  council  may  give  notice  to  the 
tenant,  where  a  sum  in  respect  of  these  expenses 
is  due,  not  to  pay  his  rent  to  the  landlord,  and  if 
after  such  notice  the  tenant  does  pay  it,  he  is  still 
li8Ji)le,  and  may  be  distrained  upon  hj  the  cor- 
poration for  the  amount  so  paid.  It  is  only  due 
to  my  learned  brother  Lopes  to  notice  that  the 
ground  of  his  decision  is  one  which  has  not  been 
much  argued  to-day.  He  did  not  decide  upon  the 
actual  liability,  but  upon  the  particular  words  of 
the  clause,  and  he  came  to  the  conclusion  on  those 
words  that  this  outgoing  was  not  within  them. 
The  last  words  of  the  c&use  being  "such  rents 
and  outgoings  beins  apportioned  if  necessary,"  he 
says  that  those  woros  can  only  apply  to  such  out- 
goings as  of  necessity  must  be  apportioned.  Now 
if  the  words  "  if  necessary  "  had  been  left  out  of 
the  clause,  I  should  think  there  would  be  great 
force  in  this  view.  But,  if  I  may  venture  so  to 
express  myself,  the  effect  of  these  words  appears 
to  have  been  overlooked  by  the  learned  judge. 
No  doubt  there  would  be  outgoings,  such  as  pro- 
perty tax  perhaps,  and  other  payments,  which 
would  be  apportionable  if  the  completion  of  the 
purchase  took  place  between  two  quarter-days, 
and  in  such  cases  the  words  in  the  latter  part  of 
the  clause  would  receive  their  full,  and  not  more 
than  their  full,  interpretation  But  the  words  "  if 
necessary  "  seem  to  show  that  the  agreement  con- 
templated something  which  was  not  apportion- 
able, and  was  not  confined  to  current  outgoings, 
which  of  necessity  would  be  apportionable.  I 
may  add  that  I  do  not  desire  to  say  a  word  in 
derogation  of  the  authorities  cited  for  the  defen- 
dant.   They  were  cases  with  respect  to  the  rights 
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of  landlord  and  tenant  That  relation  does  not 
exist  between  the  plaintiffs  and  defendant  here, 
and  the  same  question  is  not  before  ns. 

B&AMWSLL,  L.  J. — I  am  of  the  same  opinion.  I 
onlj  desire  to  add  that  onr  jodgment  is  not  in  the 
least  inconsistent  with  the  case  of  TickweU  r. 
WhUworih  (wp,).  There  the  tenant  had  under- 
taken to  pay  all  taxes,  rates,  and  impositions 
that  became  payable  in  respect  of  the  premises, 
and  it  was  held  that  the  expense  of  sewering  and 
paying  the  street  in  which  tne  premises  were  was 
not  so  payable,  becaose  the  primary  liability  to  do 
the  act  was  on  the  landlord,  and  he  oonld  not  by 
omitting  to  do  it  throw  the  liability  on  the  tenant. 
With  respect  to  the  case  before  Malins,  Y.C. 
{Mansan  y.  Thacker,  9up,),  there  was  no  agreement 
to  make  compensation  for  some  objectionable 
matter  not  stated  in  the  conditions  of  sale.  All 
that  the  parties  a^^reed  upon  was,  that  certain 
oases  of  error  or  misstatement  in  tiie  conditions 
which  might  render  the  contract  yoid  should  not 
do  so,  but  should  be  compensated  for. 

Bbstt,  L.J. — I  am  of  the  same  opinion.  I  think 
it  unnecessary  to  notice  the  cases  which  haye 
been  cited,  because,  to  my  mind,  the  reasons  giyen 
by  my  Lord  are  sufficient  for  the  decision  of  the 
oase.  Appeal  allowed. 

Solicitors  for  plaintiffs,  FUman  and  Lane^  ior 
J,  E.  and  R,  WhUworth,  Mwcheeter. 

Solicitors  for  defendant,  SeweU  and  Edwards, 
for  F.  J,  Marlow,  Manchester. 


June  21  and  23, 1879. 

(Before  B&amwbll,  Bbstt,  and  Cotton,  L, JJ.) 
Beg.  v.  FBENCH.(a) 

Highways — Twmpike  road — Bepaire — Gantribw 
tianfrom  highway  rate  towards  the  repair  of  turn' 
pike  roads— i  ^  5  Vict.  c.  59,  s.  1—4  Geo.  4,  c. 
<7u,  s»  9U. 

By  4  ^6  Viet,  c,  59,  s,  1,  justices  at  special  sessions, 
on  proof  of  the  insuM^ency  of  the  funds  of  any 
twrrvjpke  trust  for  the  repair  of  turnpike  roads 
toitJwn  a/ny  parish,  may  order  the  surveyor  of 
highways  wUhvn  the  parish  to  pay  a  portion  of 
the  highway  rate  to  the  twmpike  trustees  to  he 
laid  out  in  the  repair  of  any  hi/mmike  road,  or 
part  of  a  turnpike  road,  lying  vyithvn  the  parish, 

A  special  Act  (b  Oeo,  4,  e.  xciv,)  empowered  trustees  to 
establish  a  ferry  across  a  river,  and  to  make  roads 
in  connection  therewith  to  he  maintained  and 
rejpaired  out  of  the  toUs  granted  hy  the  Act.  No 
time  was  specified  in  the  Act  for  the  determdna^n 
of  the  trust,  hut  it  was  provided  that,  in  case  the 
works  thereby  authorised  to  he  executed  should  not 
he  completed  within  ten  years,  all  the  powers  and 
avihorUies  thereby  given  should  cease  and  deter- 
mine, save  only  as  to  so  much  of  (he  work  as 
should  have  been  completed  within  thai  time. 

The  trustees  established  the  ferry  and  completed  all 
the  roads ^  except  one  within  ten  years.  One  of  the 
roads^  heirM  out  of  repair,  and  ihe  toUs  being  in- 
sufficient  for  the  repair  of  the  roads  qeneraUy, 
justices  at  special  sessions,  on  the  application  of 
the  trustees,  ordered  the  surveyor  of  the  parish 
within  which  the  road  out  of  repair  was  situate,  to 
contribtUe  a  sum  towards  the  repair  of  that  road. 

On  a  case  stated  hy  justices  at  quarter  sessions  it 
was 

(•)  Aqported  tj  W.  Afplrov,  Esq.,  Banister4bt-Law! 


Held  {affirming  ihe  decision  of  (he  Queen^s  Bench 
Division),  that  the  road  in  respect  of  which  <Ae 
order  was  made  was  a  turnpike  road  within  the 
moaning  of4t3f^  Vict,  c  59,  s.  1 ;  thai  ihe  com- 
pletion  of  the  whole  system  of  roads  authorised 
by  the  special  Act  was  not  a  condition  precedent 
to  ihe  trustees*  right  to  obtain  contribution  towards 
ihe  repair  of  any  of  the  roads  from  the  parish, 
and  therefore  tiiai  ihe  order  of  ihe  justices  at 
special  sessions  was  righUy  made. 

Bex  v.  Gumberworth  (3  B.  ^  Ad.  108)  overrvled. 

Appbal  from  a  decision  of  the  Qaeon's  Bench 
Diyision  (reported  38  L.  T.  Bep.  N.  S.  385)  giyine 
iud^ment  for  the  respondents  upon  a  case  statea 
by  justices  at  quarter  sessions. 

The  &cts  (so  far  as  they  are  material  for  the 
purposes  of  this  report)  stated  in  the  special  case, 
which  is  fully  set  out  in  the  report  of  the  case 
in  the  court  below,  were  as  follow : 

The  appellants  are  trustees  appointed  under  a 
special  Aot  (5  Qeo.  4,  c.  xciy.)  for  establishing  a 
ferry  oyer  the  riyer  Arun  at  Littlehampton  in  the 
county  of  Sussex,  and  for  making  roads  to  com- 
municate therewith.  The  respondent  is  the  sur* 
yeyor  of  highways  for  the  parish  of  Bustington 
in  the  same  county. 

The  special  Act  empowered  the  trustees  to 
establish  a  ferry  across  the  riyer  Arun,  and  to 
ms^e  roads  in  connection  with  it  between  yarious 
yillages  (includmg  Bustington)  on  the  east  side 
of  the  Arun  ancL  yarious  other  yillages  on  the 
west  side. 

By  sect.  18  it  is  enacted  {inter  oZia)  **  that  it  shall 
and  may  be  lawful  for  the  said  trustees  to  make  or 
cause  to  be  made  a  proper  and  commodious  road 
for  such  ferry  to  be  established  as  aforesaid,  on 
the  west  side  of  the  said  riyer  Arun,  to 
and  into  the  road  leading  from  Bognor  to 
Arundel  at  the  west  end  of  Greyatt  Lane  in  the 
parish  of  Yapton  in  the  said  county,  and  also  one 
other  proper  and  commodious  road  from  such 
ferry  to  be  established  as  aforesaid,  on  the  east 
side  of  the  said  riyer  to  and  in(r0  the  yillage  of 
Bustington  in  the  said  county,  and  also  a  proper 
and  commodious  branch  road  from  the  street  of 
Littlehampton  aforesaid,  by  the  Beach  Houses  to 
the  south  end  of  the  lane  leading  from  the  church 
of  Bustington  aforesaid  to  the  seashore,  &c.  And 
the  same  roads  shall  be  made  and  at  all  times 
afterwards  maintained  and  repaired  at  the  proper 
costs  and  charges  of  the  said  trustees  by  and  out 
of  the  toUs  by  this  Act  granted,  except  as  herein- 
after mentioned." 

Sect.  72  enacts  that ''  in  case  the  works  hereby 
authorised  to  be  executed  shall  not  be  completed 
within  the  space  of  ten  years,  so  as  to  answer  the 
objects  hereby  intended,  all  the  powers  and 
authorities  hereby  giyen  shall  cease  and  determine, 
saye  only  as  to  so  much  of  the  work  as  shall  haye 
been  completed  within  that  time." 

The  main  road  which  the  trustees  were  em- 
powered to  make  from  the  ferry  to  Bustington 
nas  neyer  been  made ;  but,  with  the  exception  of 
that  road,  and  with  the  exception  of  a  small  por- 
tion of  the  branch  road  mentioned  in  sect.  18 
(which  portion  was  made  by  and  at  the  expense  of 
theparishof  Bustington),  the  trustees  haye  duly 
made  the  ferry  and  the  seyeral  roads  mentioned 
in  the  special  Act,  and  haye  taken  on  them  the 
full  amount  of  tolls  specified  in  the  Act,  and  haye 
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leoeiyed  and  expended  the  tolls  (in  addition  to 
other  pnnK)ees  anthorised  by  the  Act)  in  the  main- 
tenanoe  of  the  said  roads. 

Upon  the  13th  Nov.  1876  an  application  to 
jnstioes  at  special  sessions  was  made  on  behalf  of 
tho  trostees  of  the  ferry  nnder  4  &  5  Yiot.  o.  59. 

The  4  &  5  Yict.  c.  59,  after  reciting  that  statute 
daty  npon  highways  had  been  altogether  abolished 
by  the  5  &  6  Will.  4,  c.  50,  and  that  "  the  revenues 
of  some  turnpike  roads  are  so  unequal  to  the 
charge  and  maintenance  of  such  roads,  after  pay- 
ing the  interest  and  principal  of  the  sums  due 
upon  morteage  of  the  tolls  thereof,  when  deprived 
of  the  aid  heretofore  derived  from  statute  duty, 
that  it  is  necessary  that  some  additional  provision 
be  made  for  such  roads  for  a  limited  period,'' 
enacts  (sect  1) , "  that  it  shall  be  lawful  for  the  j  ustices 
at  any  special  sessions  for  the  highways  helden 
after  the  passing  of  this  Act,  upon  information 
exhibited  before  them  by  the  clerk  or  treasurer 
of  any  turnpike  trust,  that  the  funds  of  the  said 
trust  are  insufficient  for  the  repairs  of  the  turnpike 
roads  within  any  parish,  notice  in  writing  of  such 
intended  information  having  been  previously  given 
on  the  part  of  such  clerk  or  treasurer  to  the  parish 
surveyor,  twenty-one  days  at  least  before  such 
special  sessions,  to  examine  the  state  of  the 
revenues  and  debts  of  such  turnpike  trusts,  and 
to  inquire  into  the  state  and  condition  of  the 
repairs  of  the  roads  within  the  same,  and  also  to 
ascertain  the  length  of  the  roads,  including  turn- 
pike roads,  within  such  parish,  and  how  much  of 
such  road  is  turnpike  road,  and  if  after  such  ex- 
amination it  shall  appear  to  the  said  justices 
necessary  or  expedient,  for  the  purposes  of  any 
turnpike  road  so  to  do,  then  to  adjudge  and  order 
what  portion,  if  an^r,  of  the  rate  or  assessment 
levied  or  to  be  levied  by  the  said  recited  Act 
shall  be  paid  by  the  parish  surveyor,  and  at  what 
time  or  times,  to  the  said  commissioners  or  trus- 
tees, or  to  their  treasurer  or  other  officers  ap- 
pointed b^  them  on  that  behalf,  such  money  to  be 
wholly  laid  out  in  the  actual  repairs  of  such  part 
of  such  turnpike  road  as  lies  within  the  parish 
from  which  it  was  received." 

Sect.  3  gives  an  appeal  to  quarter  sessions  to 
any  person  aggrieved  by  any  order,  ^.,  made  by 
justices  of  the  peace  at  special  sessions  in  pursu- 
ance of  the  Act. 

Upon  a  summons  taken  out  by  them  requiring 
the  surveyor  of  highways  for  the  parish  of  Bus- 
tington  to  contribute  to  the  repair  of  the  branch 
road,  after  hearing  evidence,  two  iustices  of  the 
county  of  Sussex,  at  a  special  highway  sessions, 
made  an  order  by  which,  after  reciting  that  the 
funds  of  the  ferry  undertaking  were  insufficient 
for  the  repairs  of  the  roads  comprised  therein,  and 
that  the  branch  road  was  out  of  repmr,  the  sur- 
veyor for  the  parish  of  Budtington  was  ordered  to 
pay  1502.,  in  two  equal  pavments,  out  of  the  high- 
way rate  to  the  clerk  to  toe  trustees  of  the  ferry. 
The  surveyor  appealed  to  the  court  of  quarter 
sessions,  who  gave  judgment  in  his  favour,  sub- 
ject to  a  case  to  be  stated  for  the  opinion  of  the 
Queen's  Bench  Division  upon  the  ground  that  the 
completion  of  the  whole  system  of  roads  specified 
in  toe  Act  by  the  trustees  was  a  condition  prece- 
dent to  the  right  to  call  upon  the  parish  to  con- 
tribute to  the  repair  of  any  of  the  roads. 

The  Queen's  Bench  Division  quashed  the  order 


of  quarter  sessions,  and  the  surveyor  on  behalf  of 
the  parish  of  Bustington  appealed. 

GavBt  Q.C.  and  Oote  for  the  appellant,  the  sur- 
veyor of  highways. 

WHloughhy  and  Luwley  Smith  for  the  respou 
dents,  the  trustees  of  tho  ferry. 

The  arguments  sufficiently  appear  from  the 
judgments. 

The  following  authorities  were  referred  to  in 

argument : 

R,  y.  Ownberworth  (1),  3  B.  &  Ad.  108 ; 

R,  y.  Edge  Lome,  4  Ad.  &  E.  723 ; 

R.  y.  Cumberworth  (2),  4  A.  &  E.  731 ; 

Reg,  v.  York  and  North  Midland  Railway  Company, 

IE.  &B.  858; 
Roberts  v.  Roberts,  3  B.  A  S.  185 ; 
The  Tamar  Navigation  Company  v.  Wagstaff,  32  L. 

J.  295,  Q.B. ; 
The  Company  of  the  Proprietors  of  ttie  Northam 

Bridge  and  Roads  v.  The  London  and  Southampton 

Building  Company,  6  M.  &  W.  428  : 
fi.  y.  Hornsea,  1  Dears.  0.  C.  291 ;  28  L.  J.  59, 

M.  0. ; 
R.  y.  Bamber,bQ.  B.  279;  13  L.  J.  13,  M.  C. ; 
fi.  y.  Paul,  2  Moo.  &  Bob.  307 ; 
R.  V.  Chremhow,  35  L.  T.  Bep.  K.  S.  363;  L.  Bep. 

1  Q.  B.  Diy.  703 ;  45  L.  J.  141,  M.  C. 

Bramwbll,L.J. — I  think  this  judgment  should  be 
affirmed.  The  case  has  been  argued  as  if  the  oues- 
tion  depended  upon  what  were  the  merits  of  the 
responaents,  the  trustees  of  this  road.  I  confess 
it  struck  me  throughout — and  especially  during 
Mr.  Gore's  argument,  which  was  a  very  good  one 
indeed — that  the  question  was  not  what  were  the 
rights  and  claims  of  the  trustees,  but  what  were 
the  rights  and  claims  of  the  public.  This  is  not 
a  case  in  which  the  trustees  are  asking  for  some 
benefit  for  themselves,  but  they  are  asking  for 
that  which  the  interests  of  the  public  require 
should  be  done.  That  view  of  mine  is,  I  find,  the 
same  as  that  expressed  by  Blackburn,  J.  in  The 
Trueteea  of  Sunk  Island  Tumpihe  Boad  v.  In- 
habitants  of  Patringion  (1  B.  &  S.  747).  Turnpike 
trustees  are  very  often  unable  to  carry  out  the 
trusts,  and  we  then  have  to  see  what  are  the  rights 
of  the  public  under  a  statute  passed  for  the 
benefit  of  the  public,  and  not  for  the  benefit 
of  the  trustees.  I  assume  for  a  moment  that  this 
is  a  turnpike  road.  If  it  is  not,  of  course  it  is 
not  within  the  statute.  Blackburn,  J.,  in  Trusleee 
of  Sunk  Island  Turnpike  Boad  v.  Inhabitants  of 
Pairington  (1  B.  &  S.  747),  says:  ''A  turnpike 
road  is  a  highway,  and  therefore  bj  common  law 
the  parish  were,  and  I  apprehend  still  are,  liable  to 
repair  this  road,  and  liable  to  indictment  if  they 
neglect  to  do  so.  Statute  duty  had  been  imposed 
by  seven!  statutes,  with  remedies  to  enforce  it, 
but  at  the  time  of  the  passing  of  the  statute  in 
Question  those  statutes  had  been  repealed,  and 
tnose  remedies  were  gone.  It  bein^  found  that 
there  were  turnpike  roads,  being  highways,  the 
funds  of  which  failed,  and  the  public  suffered  in 
consequence  of  their  being  out  of  repair,  that  Act 
was  passed.  It  is  an  enactment  for  the  benefit  of 
the  public,  which,  inasmuch  as  turnpike  trusts  are 
apt  to  be  insolvent,  gives  a  new  remedy  by 
enabling  the  trustees  to  go  before  justices  of  the 
peace  to  obtain  funds  from  the  highway  rate  to 
keep  them  in  repair."  I  say  also  that  it  was  meant 
that  should  be  tho  true  question.  The  true  ques- 
tion is  not  what  are  the  merits  or  the  deserts  of 
the  trustees — this  not  being  an  appeal  which  is 
prosecuted  for  their  benefit — but  what  are  the 
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righto  and  benefits  of  the  public    To  my  mind, 
where  there  is  a  turnpike  road  within  the  statute 
4  &  5  Yict.  0. 59,  if  an  indictment  would  lie  against 
the  parish  in  which  the  road  is  when  it  is  out  of 
repair,  then  there  is  a  case  within  the  statute,  so 
that  the  justices  can  order  a  payment  out  of  the 
highway  rate.    And  the  converse  is  true,  that 
where  a  payment  should  be  ordered  by  the  justices 
out  of  the  highway  rate  an  indictment  would  lie. 
The  reason  is  not  only  that  given  by  Blackburn,  J. 
in  The  StmJc  Island  case  {sup,),  but  also  for  this 
reason :  the  remedy  by  indictment  is  a  roundabout 
one;  the  parish  is  prosecuted  in  point  of  form  for 
not  keeping  the  highway  in  repair,  or  for  allowing 
it  to  get  out  of  repair.    What  practically  happens 
is  that  a  nominal  fine  is  imposed,  and  the  parish 
puts  it  into  repair.    I  think,  and  I  suppose  the 
Legislature  thought,  that  it  would  be  a  much 
better  arrangement  that  where  there  is  another 
fund  for  the  repair  like  this  created  by  tolls, 
instead  of  the  parish  being  indicted,  it  should 
pay  a  sum  of  money  to  be  added  to  the  tolls, 
so  that  those  who  were  primarily  liable  to  repair 
the  road  should  be  intrusted  with  the  repair.    It 
is  an  obvious  consideration  that,  if   the    roads 
wanted  repair  to  the  amount  of  500Z.,  and  the 
trustees  had  400L,  it  was  mach  better  that  the 
parish  should  pay  lOOZ.  in  aid  of  the  tolls  than  be 
proceeded  against  by  indictment.    I  think  it  is 
almost  a  convertible  expression  that  if  an  indict- 
ment would  lie  a  contribution  can  be  enforced 
under  the  Act.    Then,  is  this  a  turnpike  road  P 
Definitions  are   very  dangerous   things,  but   it 
seems  to  me  that  a  road  is  within  the  Ist  section 
of  the  4  &  5  Yict.  c.  59,  when  it  is  made  under 
the  authority  of  an  Act  of  Parliament  (and  I 
know  of  no  other  authority  under  which  it  can  be 
made),  with  the  intention  and  in  contemplation 
that  it  should  be  repaired  out  of  tolls  to  be  taken 
at  a  turnpike.    The  words  are :    [His  Lordship 
read  the  section.]    I  think  these  words  show  that 
the   Legislature   intended    and    contemplated  a 
road  miMe  under  the  authority  of  an  Act  of  Parlia- 
ment by  trustees,  which   it   was   contemplated 
would  be  maintained  and  repaired  by  the  trustees 
out  of  tolls  to  be  taken  at  the  turnpike.    I  define 
it  thus  because  I  cannot  but  think  in  this  case 
that,  if  nothing  but  this  particular  bit  of  road  had 
been  made,  upon  which  they  had  no  right  to  put 
a  turnpike,  and  their  funds  had  not  entitled  them 
to  make  any  more  road,  nor  possibly  any  ferry, 
this  bit  of  road  would  have  been  a  turnpike  road 
within  the  meaning  of  the  section,  although  there 
was  no  turnpike  upon  or  in  any  way  connected 
with  it.    I  am  not  sure  that  we  need  go  as  far  as 
that  in  this  case,  but  it  seems  to  me  that  the 
definition  I  have  given  is  a  right  one.    Of  course 
that  definition  was  assailed  in  a  variety  of  ways. 
An  objection  was  taken  that  there  was  no  statute 
duty  to  pay  tolls.    There  are  two  answers  to  that : 
first,  there  is  some  statute  duty  which  the  trustees 
are  entitled  to  enforce ;  and,  in  the  next  place,  as 
was  pointed  out  by  Mr.  Smith,  the  enacting  part 
of  the  statute  is  not  limited  in  any  way,  and  it 
may  well  be  that  it  is  more  extensive  than  the  re- 
cital would  lead  one  to  expect  in  the  first  instance. 
The  Legislature  may  well  have  intended  that  the 
Act  should  extend  to  all  cases,  whether  there  was 
a  statute  duty  or  not,  and  they  might  well  think 
it  would  be  a  much  better  arrangement  for  the 
parties  and  the  public  than  that  there  should  be 
an  indictment.    It  is  said  that  this  was  a  private 


speculation,  because  there  was  a  ferry  in  connec- 
tion with  the  road.  If  this  was  a  road,  and  a  turn- 
pike road,  it  is  none  the  less  a  turnpike  road 
because  there  is  a  fen^  joined  to  it.  The  Trusteea 
of  8unh  Island  v.  Inhabitants  of  Patirington  (1  B. 
&  S.  747)  is  a  great  authority  upon  that.  Then  it 
said  that  this  was  an  enterprise  for  profit,  and 
that  the  contributors  might  have  made  a  larm 
dividend  out  of  the  road.  Gertainlv  it  would  be 
very  singular  if  the  trustees  could  divide  their 
funds  and  keep  the  road  out  of  repair,  and  then 
come  on  the  parish  for  the  repair  of  it ;  but  that 
of  oourse  would  be  a  breach  of  trust,  which  they 
would  not  be  permitted  to  commit,  and  the  fact 
that  there  might  be  made  a  possible  gain  does  not 
make  it  less  a  turnpike  road.  Again,  another 
argument  for  the  appellants  was  this  :  that  in  the 
General  Turnpike  Glauses  Act  it  is  said  that  the 
Act  shall  not  extend  to  roads  in  perpetuity,  or 
where  the  trust  is  a  perpetual  one.  But  that 
appears  to  me  to  tell  in  favour  of  the  respondents 
instead  of  against  them,  because  but  for  that  ex- 
ception this  would  have  been  a  turnpike  road 
within  the  Turnpike  Clauses  Act;  and,  if  there 
are  no  negative  words  in  that  Act,  this  would  be 
a  turnpike  road,  although  made  for  purposes  of 
gain.  I  therefore  think  that  none  of  these  objeo- 
tions  should  prevail.  Then  another  objection  was 
taken,  which  indeed  was  the  substance  of  the 
appellants'  argument.  It  was  said  against  the 
respondents :  this  is  in  truth  no  road ;  it  is  not  a 
public  road,  because  you  have  no  right  to  take 
tolls  until  you  have  made  the  entire  road.  The 
case  therefore  is  in  this  difficulty:  inasmuch  as 
you  have  not  made  the  whole  of  the  road  you  were 
to  make,  and  have  no  right  to  take  tolls,  but  have 
taken  them  (that  is  to  say,  you  have  not  permitted 
the  public  to  go  along  the  road  unless  they  paid 
tolls),  the  case  is  not  within  the  statute,  and  there 
is  no  dedication  to  the  public,  because  you  have 
not  allowed  people  to  pass  except  on  the  terms  of 
their  paying  toll,  therefore  there  is  no  pubUc 
road  at  flll.  That  was  the  argument,  and  it  was 
also  said  that  there  was  nothing  in  the  private 
Act  which  said  that  the  road  ever  is  to  be  a  public 
road,  and  therefore  that  the  4  &  5  Yict.  c.  59,  did 
not  apply.  I  think  one  of  several  answers  to  that 
argument  is  this:  it  is  impossible  to  read  the 
private  Act  without  seeing  that  when  the  roads 
are  made  the  public  are  to  have  the  use  of  them, 
and  it  is  to  m^  mind  impossible  to  read  it  without 
seeing  that,  if  this  bit  of  road  had  been  made 
before  the  others,  it  would  have  been  a  road  as 
soon  as  made,  and  the  public  could  have  gone 
along  it.  If  it  had  been  made  first,  and  had  been 
in  a  fit  state  to  use,  I  think  it  is  clear  that  the 
trustees  could  not  have  said  to  one  of  the  public,. 
"  You  shall  not  go  along  there  except  upon  our 
terms,  and  those  terms  are  these:  we  have  not 
made  the  whole  of  the  road,  so  that  we  are 
entitled  to  ask  anything  we  like,  and  so  we  charee 
double  tiie  toll."  It  was  pointed  out  forcibly 
that,  if  this  were  so,  the  trustees  might  select  a 
small  bit  of  road  and  place  a  tollhouse  on  it; 
they  miffht  take  the  toll  there,  and  not  make  the 
rest  of  the  road,  and  so  they  would  receive  a  large 
profit  from  the  tollhouse,  although  a  very  small 
portion  of  the  road  had  been  made.  That  is  a 
legitimate  and  striking  argument,  although  in  the 
present  case  nine-tenths  of  the  road  had  been 
made.  Then  it  was  said  again  that  the  trustees 
cannot  be  compelled  by  mandamus  or  any  other 
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prooeeding  to  make  this  road,  and  that  the  decision 
in  Beg,  y.  The  York  and  North  Midland  Railway 
Company  (1  E.  &  B.  858)  supports  that  view. 
Whether  that  decision  would  govern  a  case  like 
the  present  one  it  is  not  necessary  to  determine. 
ProbablT  there  is  this  distinction,  that  in  that  case 
the  undertaking  was  for  a  private  benefit,  and 
there  was  a  pro  raid  toll  imposed,  which  was  not 
the  case  here.  It  may  be  that  the  Legislature 
confided  in  the  honest  and  proper  feeling  of  the 
trustees,  and  supposed  that  they  would  make  the 
road  if  they  had  tne  means,  and  again  the  Legis- 
lature may  have  trusted  to  their  making  the  whole 
of  the  road,  because  it  would  be  to  their  benefit 
to  make  the  whole  of  it,  although  they  could  only 
get  paid  toll  on  one  part  of  it.  But  whether  the 
trastees,  if  they  have  funds,  can  be  compelled  to 
make  the  road  or  not,  it  seems  to  me  clear  upon 
the  construction  of  the  Act  that  where  the  roads 
were  made  the  public  had  a  right  to  use  them  on 
paying  a  toll  at  the  particular  tollgate  at  which 
the  trustees  had  a  right  to  tekke  toU,  and  that  it 
was  not  a  condition  precedent  to  the  roads  being 
roads,  or  to  the  trustees'  right  to  take  toll,  that 
the  whole  of  the  roads  should  be  made.  I  think 
the  difficulty  suggested  by  the  appellants  may  be 
retorted  upon  them  in  this  way :  that,  if  their 
argument  is  well  founded,  the  trustees  could  at 
this  moment  insist  upon  any  toll  they  thought  fit 
to  ask  if  their  tollgate  was  in  existence.  It  seems 
to  me,  for  these  reasons,  that  these  are  public 
roads  and  turnpike  roads  to  which  the  4  &  5  Yict. 
o.  59,  applies.  Then  it  was  said  that  the  case  of 
Bex  V.  Cumberworth  (sup.),  followed  by  two  other 
cases,  shows  that  where  a  turnpike  trust  is  to  make 
a  road  it  must  make  the  whole  road,  at  all  events, 
before  the  parish  in  which  any  part  of  the  road  is 
would  be  liable  to  an  indictment  for  not  repairing 
that  part.  In  answer  to  that,  those  cases  were  said 
to  be  overruled  by  Beg.  v.  The  York  and  North 
Midland  BaUway  Company  (sup,).  With  great 
submission  I  am  not  quite  sure  that  they  are  so 
overruled.  All  that  Beg.  v.  Tlie  York  and  North 
Midland  BaUway  Company  decided  was,  that  rail- 
way companies  having  power  to  make  a  line  had 
power  but  no  duty  to  do  it,  and  could  not  be  com- 
pelled to  do  it  oy  mandamtM.  I  am  reminded 
that  in  Bex  v.  Cumberworth  it  was  said  that  the 
promoters  were  "  compellable  "  to  make  the  line ; 
but  I  rather  read  the  case  that  they  were  "  com- 
pellable "  only  in  the  sense  that  they  must  do  it 
before  the^r  could  gain  any  benefit  out  of  it.  My 
interpretation  on  the  whole  of  Beg.  v.  The  York 
and  North  Midland  BaUway  is  that  it  did  not 
overmle  Bex  v.  Cumberworth.  At  all  events,  if 
the  latter  case  was  overruled  to  this  extent,  that 
whereas  it  said  the  trustees  were  compellable.  Beg. 
Y.  The  York  and  North  MidUmd  BaUvjay  said  they 
were  not,  Bex  v.  Cumberworth  was  still  not  over- 
ruled as  to  the  vital  point  in  this  case,  becamse  the 
Tital  point  in  this  case  is  not  whether  or  not  the 
trustees  can  be  compelled  to  complete  the  road, 
but  whether,  if  they  have  not  completed  it,  an 
indictment  would  lie  for  non-repair.  Bex  v. 
Cumherworih  says  it  would  not,  and  the  decision 
on  that  point  was  not  overruled  by  Beg.  v.  The 
York  and  North  Midland  BaUway  Compawy,  so 
that  we  have  to  see  for  ourselves  how  far  that 
decision  can  be  applied  to  this  case.  In  my 
opinion,  with  very  gpreat  respect  for  the  learned 
judges  who  decided  it,  it  cannot  be  supported.  I 
think  ^he  mistake  Uiat  was  there  made  was  in 


looking  upon  the  case  as  one  in  which  the  merits 
or  deserts  of  the  trustees  were  concerned,  and  not 
the  rights  of  the  public.    I  cannot  help  thinking 
the  court  were  partially  led  into  their  view  by 
what  is  now  admitted  to  be  an  erroneous  con- 
sideration, namely,  that  a  parish  is  not  liable  for 
the  repair  of  a  road  until  it  has  in  some  way  or 
other  adopted  it.    That  certainly  is  not  the  law, 
and  it  is  a  very  singular  thing  that  Bex  v.  Cum- 
berworth should  have  been  decided  as   it  was, 
because  at  the  time  the  decision  was  given  any 
man  might  cast  upon  the  parish  the  burden  of 
repairine  if  he  simply  made  and  opened  a  high- 
way to  tne  use  of  the  public,  and  the  public  used 
it.    It  seems  to  me  that  could  not  oe  the  case 
where  the  trustees  made  the  road.    Therefore, 
with  great  deference  to  the  Queen's  Bench  Divi- 
sion, I  do  not  agree  with  what  they  say  about 
Bex  V.  Cumberworth;  and,  with  great  deference 
also  to  those  who  decided  Bex  v.  Cumberworth,  I 
do  not  think  that  case  was  well  decided.    I  think 
it  was  decided  upon  the  two  erroneous  considera- 
tions I  have  mentioned.   I  am  therefore  of  opinion 
that  the  present  case  is  one  of  a  turnpike  road — 
that  is  to  say,  a  road    made    under    statutory 
authority  by  trustees,  which  the  Legislature  con- 
templated would  be  maintained  by  tolls  to  be  taken 
on  a  part  of  the  road  or  roads  which  were  to  be 
made  under  that  statutory  power.    There  is  one 
more  observation  I  wish  to  make  about  Bex  v. 
Cumberworth,  namely,  that  if  it  were  necessary  to 
distinguish  it  from  this  case — and  of  course  one 
would  rather  distinguish  than  overrule — there  is 
a    distinction  which,    as    pointed   out    by    Mr. 
Willoughby,  is  the  same  which  existed  in  Boberts 
V.  Boberts  (3  B.  &  S.  183),  where  the  road  was  to 
be  made  from  Llanrwst  to  a  village,  and  from  that 
village  to  Abergele.    The  court  held  that  there 
were  two  distinct  roads,  because  the  Legislature 
contemplated  they  would  be  made  at  different 
times.    I  think  the  roads  here  are  certainly  three 
distinct  roads,  roads  which  do  not  join  on  to  one 
another,  roads  which  only  communicate  with  one 
another  by  means  of  other  old  existing  roads, 
which  would  still  be  repairable  by  the  parish,  and 
not  by  the  trust.    They  are  to  all  intents  and 
purposes  three  distinct  roads,  although  part  of  one 
system.   I  think  therefore  this  case  is  distinguish- 
able from  Bex  v.  Cumberworth.    There  is  a  grood 
deal  of  entanglement  about  the  case ;  but  it  does 
seem  to  me  that,  if  you  look  at  the  true  question, 
what  are  the  rights  and  interests  of  the  public, 
this  is  a  turnpike  road  within  the  Act  of  I'arlla- 
ment,  and  that  the  judgment  of  the  Queen's  Bench 
Division  was  riffht. 

Brett,  L.J.-~Iam  of  opinion  that  this  judgment 
ought  to  be  affirmed.  The  question  is,  whether 
the  particular  road  about  which  the  dispute  has 
arisen  is  a  turnpike  road  within  the  4  &  5  Yict. 
c.  59,  because,  if  it  is,  the  magistrates  had  authority 
to  make  the  order  which  they  have  made.  270W, 
it  is  said  not  to  be  such  a  road  for  three  reasons. 
First,  it  is  said  that,  even  if  the  whole  system  of 
roads  had  been  made,  and  even  if  therefore  it  had 
been  clear  that  tolls  might  legally  be  taken  in 
respect  of  this  particular  road,  and  of  all  the 
roads,  yet  that  the  road  would  not  have  been  within 
the  statute^  because  the  trust  is  for  an  unlimited 
period — that  is,  the  tolls  might  be  collected  for  an 
unlimited  period — and  therefore  the  roads  under  the 
special  Act  would  be  taken  out  of  the  operation  of 
the  Greneral  Turnpike  Acts  by  reason  of  sect.  90 
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of  4  Geo.  4,  c.  95.  (a)  But  it  was  determined  in 
the  case  of  The  Company  of  Proprietors  of  the 
Northam  Bridge  and  Boada  7.  The  London  and 
Southampton  Building  Company  (6  M.  &  W.  428), 
tbat  the  meaning  of  the  words  "  turnpike  road/' 
or  *'  turnpike  trust,"  in  the  4  &  5  Yict.  c.  59,  must 
not  be  BO  circumscribed,  and  that  if  a  road  be  a 
highway  upon  which  tolls  may  be  legally  taken, 
that  is  sufficient  to  make  it  a  turnpike  road 
within  the  meaning  of  the  4  &  5  Yict.  c.  59.  See- 
ing that  all  turnpike  Acts  are  made  really  for  the 
benefit  of  the  publio,  I  am  of  opinion  that  the 
construction  put  upon  the  4  &  5  Yict.  c.  59,  by 
that  case  is  the  true  one.  It  is  true  that  in  such 
a  turnpike  Act  as  the  one  in  Question  here  there 
is  a  benefit  to  subscribers;  out  that  benefit  is 
subservient  to  the  benefit  to  the  public.  If  the 
Act  is  properly  carried  out  the  trustees  can  get  no 
benefit  at  all  from  the  toll  until  the  benefit  and 
adyantage  for  the  public  is  fully  secured.  I  think 
the  question  is,  wnether  this  can  be  said  to  be  a 
highway  upon  which  tolls  can  be  legall}'  taken. 
Now,  the  meaning  of  that  seems  to  be  this :  that 
the  road  must  be  in  such  a  condition  that  if  tolls 
were  not  allowed  to  be  taken  it  would  be  a  high- 
way repairable  by  the  parish ;  and  the  meaning  of 
turnpike  Acts  is  to  enable  people  to  take  tolls  upon 
a  particular  road,  which  either  is  declared  by  a 
statute  to  be,  or  by  some  other  means  has  become, 
a  highway  in  the  sense  that  if  there  were  no  tolls 
upon  it  it  would  be  a  highway  repairable  by  the 
parish.  But  it  is  said  that,  if  no  tolls  were  taken 
upon  this  road,  it  would  not  be  a  highway  repair- 
able by  the  parish,  because  it  is  not  a  road  made 
by  a  private  owner,  and  dedicated  to  the  public, 
but  a  road  made  by  certain  trustees  appointed 
under  an  Act  of  Parliament,  and  that  it  is  only  one 
of  a  system  of  roads,  or  a  part  of  a  larger  road, 
and  tliat  the  whole  system  of  roads,  or  the  whole 
road,  was  not  finished.  For  that  the  cases  of  Rex 
V.  Cumherworth  (sup,)  and  Rex  v.  EdgeLane  (4  A.  & 
E.  723),  and  the  second  case  of  Rex  v.  Cumherworth 
(4  A.  &  E.  731),  were  cited.  The  two  latter  cases 
were  decided  entirely  upon  the  authority  of  the 
first  case,  and  if  the  authority  of  the  first  case 
cannot  be  supported,  neither  can  either  of  the  two 
others  be  supported.  They  do  not  strengthen 
the  first ;  they  were  in  the  same  court,  and  they 
follow  upon  the  same  case.  In  the  first  case  of 
Bex  V.  Cumhei'worth  it  seems  to  me  three  proposi- 
tions were  laid  down  by  the  court,  although  it  may 
be  only  one  was  necessary  for  the  decision  of  the 
case.  A  system  of  roads  having  to  be  made  under 
an  Act,  it  was  said  that,  if  the  whole  system  of 
roads  or  the  whole  road  were  not  finished,  the 
trustees  appointed  under  the  Act  could  not  be 
compelled  to  finish  them.  It  was  also  said  that, 
although  the  road  was  open  to  the  public  and  used 
by  the  public,  yet  it  was  not  a  road  repairable  by 
the  parish  unless  the  parish  acquiesced  in  the  use 
of  the  road  by  the  public.  Then  it  was  said  that 
where  a  road  or  a  system  of  roads  was  to  be  made 
by  trustees,  and  only  one  of  the  roads,  or  a  part  of 
the  one  road,  was  made,  even  if  that  part  were 
thrown  open  to  the  public,  and  was  used  by  the 
public,  that  that  part  would  not  be  a  highway 

(a)  Sect.  90  provides  that  *' nothing  ...  in  this  Act 
contained  shall  extend  to  any  road  or  roads  .  .  .  which 
shall  be  made,  maintained,  or  snpported  under  the  pro- 
visions of  any  Act  or  Acts  of  Parliament  passed  for  an 
unlimited  period,  notwithstanding  tolls  may  be  collected 
on  such  roads,"  &o. 


repairable  by  the  parish  unless  the  whole  system 
of  roads  or  the  whole  road  was  made.  Those  were 
the  three  propositions  laid  down  in  the  first  oase 
of  Rex  V.  Cumbet  worths  It  seems  to  me  that,  very 
soon  after  the  decision  in  that  case,  it  was  seen 
that  the  proposition  with  regard  to  the  adoption 
by  the  parish  must  be  overruled,  and  it  was  over- 
ruled in  the  case  of  Rex  v.  Pedke  (5  B.  ft  A.  469). 
Then  the  proposition  as  to  the  power  of  compulsion 
upon  the  trustees  to  finish  the  roads  was  dearly 
overruled  in  Beg,  v.  The  York  and  North  Mid' 
la/nd  Bailway  Company  (sup,)  Therefore  you  have 
Bex  V.  Cwniervjorth  laying  down  three  proposi- 
tions, two  of  which  have  been  overruled,  but  the 
third,  whenever  it  has  been  mentioned  since  the 
second  case  of  Bex  v.  Cumherworth,  has  always 
been  excepted  to,  but  of  course  obeyed,  because 
the  question  has  always  arisen  in  courts  other 
than  a  court  of  appeal.  Now  the  third  proposition 
comes  before  a  court  of  appeal.  It  seems  to  me  that 
the  exception  which  has  always  been  taken  to  it 
is  correct,  and  that  the  time  has  come  when  Bex  v. 
Cumherworth  ouc^ht  to  be  overruled  as  much  on 
the  third  point  as  it  has  been  on  the  two  others. 
Mr.  Cave  argued  this  case  with  great  frankness, 
and  he  put  the  extreme  point  on  one  side,  namely, 
that  if  only  a  short  piece  of  road  had  been  made 
it  would  be  a  hardship  to  throw  the  repair  of  that 
short  piece  on  the  parish ;  but  he  was  bound  to 
admit,  and  did  candidly  admit,  that  the  other 
extreme  is  equally  difficult,  namely,  that  where 
eleven  and  a  half  miles  of  road  may  be 
finished,  and  half  a  mile  unfinished,  and  the  public 
for  any  number  of  years  used  the  eleven  and  a 
half  miles,  the  greater  portion  could  not  be  re- 
paired by  the  parish  because  the  half  mile  had 
not  been  completed  or  used.  Then  it  was  said 
that  the  trustees  could  not  dedicate  the  portion  of 
road  they  did  throw  open.  But,  if  that  were  so^ 
and  if  the  trustees  were  not  owners  of  the  pro- 
perty taken  by  compulsion,  and  did  not  finish  the 
roads,  they  ought  to  give  up  the  property,  which 
cannot  be.  They  are  as  capable  of  dedicating  the 
road  as  anyone  else  when  they  have  it  in  their 
possession  as  owners.  The  reason  is  this,  that 
they  are  the  owners  of  the  piece  of  road  that  is 
thrown  open  to  the  public,  and  the  public  have 
the  liberty  of  taking  or  rejecting  it.  The  theory 
of  muking  a  road  or  public  highway  repairable 
by  the  parish  is,  that  the  public  have  seen  that  the 
road  offered  to  them  is  useful  to  them.  It  is 
proved  to  be  useful  to  them  by  their  general 
assent  and  user,  and  then  there  is  no  reason  why 
the  parish  should  not  repair  it.  I  think  therefore 
that  Bex  v.  Cumherworth  ought  to  be  oveiruled ; 
and  that,  if  this  piece  of  road  was  not  subject  to 
tolls,  it  would  be  a  public  highway  repairable  by 
the  parish,  and  that  it  does  not  matter  that  the 
rest  of  the  road  is  not  finished,  because  the  public 
have  taken  to  this  portion  of  the  road.  I  think 
the  doctrine  for  which  Mr.  Cave  contended  might 
possibly  be  applicable  in  the  oase  of  an  Act  of 
I^arliament  which  provided  that  where  a  road  of 
a  given  length  was  finished,  it  should  by  virtue 
of  the  Act  Income  a  public  road — that  is  to  say, 
it  should  by  virtue  of  the  Act  be  a  public  roao, 
although  the  public  had  not  taken  to  it,  or  before 
they  had  taken  to  it.  In  such  a  case  I  do  not 
think  the  Act  of  Parliament  alone  could  be  relied 
on  to  say  that  the  road  was  a  public  highway  until 
the  whole  road  was  finished.  That,  however,  is 
not  ihe  case  here,  because  the  public  have  taken 
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^this  piece  of  road.    Therefore  this  piece  of  road 
woald  be  a  publio   highway  repairable  by  the 
parish  if  tolls  could  not  be  taken  npon  it.    It  is 
hi  coarse  equally  repairable  by  the  parish  in  the 
first  instance  if  tolls  coold  he  taken  npon  it — 
tbat  is  to  say,  that,  if  anyone  were  injarecl  by  the 
Toad  being  oat  of  repair,  he  has  a  right  to  look  to 
the  parish  in  the  first  instance,    fiat  then  it  is 
said,  if  this  is  a  highway  it  is  not  a  turnpike 
road,  because  no  toll  can  be  taken  upon  any  part 
of  the  road  until  the  whole  is  finished.    It  does 
not  seem  to  me  that  on  this  point  we  need  enter 
in^  a  discussion  whether  Bex  t.  Oumherworth 
was  rightly  decided  or  not;  the  whole  question 
must  be  whether  upon  the  particular  Act  it  is  a 
condition  precedent  to  the  nffht  to  take  tolls  upon 
a  part  oi  the  road  that  the  whole  should   be 
finished.    Now,  I  think  the  rule  in  construing 
every  instrument  or  Act  of  Parliament  is  never  to 
hold  that  there  is  a  condition  precedent  unless  it 
18  clearly  expressed,  or  is  the  clear  inference  to  be 
drawn  from  the  language  which  is  used ;  and  the 
cround  upon  which  I  say  that  there  is  not  a  con- 
dition precedent  in  this  case  is  that  there  is  no 
enactment  in  the  Act,  and  nothing  from  which  an 
inference  can  reasonablv  or  necessarily  be  drawn, 
that  the  completion  of  the  road  is  to  be  a  condition 
precedent  to  the  right  to  take  tolls.    It  is  not  a 
condition  precedent  to  taking  tolls,  say,  upon  all 
the  road  except  a  mile,  supposing  all  the  road 
had  been  finished  except  a  mile,  or  upon  all  the 
roads  except  a  bye-road,  that  the  one  small  piece 
of  road,  or  the  one  bye-road,  should  be  made ;  and 
if  it  would  not  bo  a  condition  precedent  in  those 
cases,  it  is  not  in  the  present  one.    Therefore  I 
am  of  opinion  that  this  would  be  a  public  high- 
way if  it  was  not  a  turnpike  road;  that  it  is  a 
tDrnpike  road — tbat  is  say,  that  it  is  a  road  which 
otherwise  would  be  a  highway,  but  upon  which 
t^Ps  are  lawfully  taken.    It  is  therefore  within 
the  definition  which  is  given  in  the  case  of  Ths 
Proprietors  of  the  NortJukm  Bridge  and  BocuLs  v. 
The  London  and  Southampton  Building  Company 
(Mcp.).    That  definition  is,  in  my  opinion,  a  ri^ht 
one,  and  is  applicable  to  this  statute,  4  &  5  Yict. 
o.  59,  and  I  therefore  think  the  judgment  of  the 
Queen's  Bench  Division  was  right  and  should  be 
affirmed. 

^  CkyiTON,  L  J. — ^The  Question  we  have  to  con- 
sider upon  this  appeal  is,  whether  an  order  was 
properly  made  by  the  magistrates  under  the  4  & 
^  Yict.  c.  59,  s*  1,  appropriating  a  port  of  the 
highway  rate  towards  tbe  repair  of  a  certain  por- 
tion of  a  road  made  under  a  private  Act,  a  portion 
of  the  road  lying  close  to  the  sea,  and  joining  two 
other  roads  existing  at  the  time  the  private  Act 
was  passed.  I  quite  agree  with  what  Bramwell, 
li  J.  said  as  to  the  applicability  of  this  Act.  It 
fleems  to  me  to  have  intended  that  where  there 
were^  certain  persons  charged  with  the  duty  of 
keeping  the  road  in  repair,  and  they  had  funds 
{or  the  purpose,  then  the  parish  were  not  them- 
selves  to  undertake  to  repair  the  road,  but  might 
be  called  on  by  the  magistrates  to  hand  over  a 
portion  of  the  highway  rate  in  order  to  supple- 
ment the  funds  in  the  hands  of  the  persons 
charged  with  the  repair  of  the  road,  in  order  to 
make  good  the  deficiency  in  the  funds  of  those 
persons.  That  course  was  thought  much  more 
convenient  than  to  let  the  x>ansh  be  indicted. 
Although,  of  course,  we  must  construe  the  Act 

according  to  its  terms,  it   certainly  applies  in 
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rinciple  to  every  case  where  there  is  a  road  made 
y  trustees  having  certain  funds  for  the  repair  of 
the  road,  and  those  funds  prove  insufficient  for 
the  purpose.    Let  me  deal  ^with   the  argument 
which  was  founded  upon  the  recital  in  the  Act, 
4  &  5  Yict.  c.  59.    The  recital  is  not  in  terms 
restrictive,  and  when  we  find  in  the  enacting  part 
words  capable  of  a  reasonable  and  fair  interpreta- 
tion, we  must  not  limit  that  interpretation  m  the 
enacting  part  by  reference  to  the  recital,  which 
is  only  introduced  in  order  to  show  how  Parlia- 
ment came  to  pass  the  Act.    In  my  opinion  it  is 
clear  that  the  Act  would  apply  to  roads  made 
after  the  passing  of  the  Act,  and  I  also  think  that 
even  as  regards  old  roads,  if  thev  came  within  the 
fiair  meaning  of  the  words  usea  in  the  enacting 
part,  we  cannot  deprive  the. roads  of  the  benefit 
of  the  Act  by  reterring  to  the  recital.    I  use 
advisedly   the    woids,    "roads    of    the    benefit 
of  the  Act,"  because  the  trustees  are  not^  seek- 
ing to  have  the  benefit  of  the  Act  for  their  own 
purposes.    This  application  is  made  simply  out 
of  regard  to   the   public  interest,   and  for  the 
benefit  of  the  public  onlv.    Although  no  doubt  the 
private  interest  which  the  trustees  had  may  fairly 
be  taken  into  consideration  in  ascertaining  whether 
or  not  this  was  a  highway,  yet  it  is  the  interest  of 
the  public  and  not  the  trustees'  interest  which  is 
to  be  regarded  in  seeing  whether  the  public  are 
entitled  to  have  this  road  kept  in  a  particular  wsj, 
if  it  is  a  highway  and  a  turnpike  road.    Now  is  it 
a  highway,  and  is  it  a  turnpike  roodP    It  was 
argued  that  it  was  not  either,  because  the  means 
of  communication  to  be  established  by  this  private 
Act  were  to  be  considered  as  a  private  speculation. 
If  that  were  so,  it  would  be  a  strong  argument 
against  the  road  being  either  a  highway  or  a  turn- 
pike road;  but  I  cannot  think  that  is  the  real 
efiect  of  the  special  Act.    In  my  view  it  was  for 
the  public  benefit  these  roods  and  this  ferry  should 
be  mode,  and  although  certain  persons  contributed 
sums  of  money  for  enabling  it  to  be  made,  it  was 
to  be  thrown  open  to  the  pubUoy  who  would  have 
a  right  to  use  it  subject  only  to  payment  of  tolls 
at  a  certain  rate.    It  was  to  become  a  road  and 
highway  for  the  benefit  of  the  public.    One  sec-' 
tion  of  the  special  Act  rather  bears  out  that  view, 
for  it  provides  that,  after  this  ferry  was  opened,  no 
other  ferry  was  to  be  used.    I  think  we  must  look 
to  the  whole  purport  of  the  Act  in  order  to  see 
whether  this  was  intended  to  be  in  the  nature  of 
a  speculation  to   benefit  particular  persons,    or 
whether  it  was  not,  as  in  my  opinion  it  was,  an 
Act  passed  in  order  to  establish  a  highway  tor  the 
benefit  of  the  public — part  of  that  highway  being 
the  ferry,  which  was  to  be  kept  in  order,  and  for 
which  proper  appliances   were   to  be  provided. 
That  being  so,  the  fact  that  the  surplus  of  the  tolls 
was  to  go  to  the  trustees  does  not  make  it  a 
private  speculation  to  prevent  its   becoming   a 
highway,  if  otherwise  a  turnpike  road.    But  is  it 
turnpike  roadP    I  take  the  definition  which  has 
been  pointed  out  to  us ;  to  be  a  turnpike  road  it 
mast  be  a  road  in  respect  of  which  tolls  can  be 
legally  taken.    It  is  perfectly  obvious  that  does 
mean  the  particular  bit  of  road  must  be  a  road  for 
the  use  of  which  tolls   can   be    legally   taken. 
It  must  be  part  of  a  system  of  roads  for  the  use  of 
which  tolls  are  authorised  to  be  taken.     It  is  said 
that  tolls  could  not  lawfully  be  taken,  and  that  this 
could  not  be  considered  a  turnpike  road  for  one  ard 
the  same  reason,  namely,  that  the  whole  system 
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of  roads,  or  the  whole  oE  the  roads,  which  by  this 
Act  it  was  contemplated  would  be  made  had  not 
been  made,  and  certain  cases  were  referred  to 
in  snpport  of  that*  contention.  In  my  opinion  it 
cannot  be  said  that  it  was  a  condition  precedent 
either  to  the  road  being  a  highway  in  respect  of 
which  the  public  would  be  chargeable,  or  to  the 
tolls  being  taken,  that  the  entirety  of  the  road 
should  be  finished.  Of  course,  irrespective  of 
authority,  we  must  look  to  the  Act  of  Parliament, 
and  must  see  whether  the  framers  of  it  contem- 
plated that  the  completion  of  the  whole  of  the 
system,  or  of  the  whole  of  the  road,  should  be  a 
condition  precedent.  It  is  admitted  with  regard 
to  the  ferry,  and  it  is  clear  npon  the  special  Act, 
that  tolls  could  be  taken  as  soon  as  the  ferry  was 

fut  in  a  proper  condition.  As  regards  the  roads 
think  one  cannot  but  come  to  the  conclusion  that 
neither  as  regards  the  highway  question,  nor  as 
regards  the  right  to  take  the  tolls,  could  it  be  a  con- 
dition precedent  that  all  the  roads  should  be  com- 
pleted. Having  regard  to  the  fact  that  there  is  a 
road  which  is  separated  by  the  ferry  from  another 
portion  of  the  roads  contemplated  by  the  Act,  and 
that  road  forms  the  very  portion  which  it  is  said 
is  not  made,  if  it  had  been  intended  that  no  toll 
should  be  taken  until  the  whole  of  the  other  means 
of  communication  had  been  completed,  we  should 
expect  to  find  that  intention  expressed  in  the  Act, 
and  not  that  it  would  be  left  to  conjecture  whether, 
it  ono  road  on  the  west  side  of  the  river  had  been 
completed,  though  a  small  portion  on  the  east  side 
had  not,  there  would  have  been  a  right  to  take 
tolls.  Having  regard  to  the  divisions  between 
the  roads,  the  &ct  that  the  trustees  have  a 
right  to  put  up  a  tollhouse  or  take  tolls  is 
a  strong  argument  that  the  completion  of 
all  the  roads  was  not  a  condition  precedent. 
Sect.  72  of  the  special  Act  contemplates  that  part 
of  the  work  will  not  be  finished  within  ten  years, 
and  then  the  powers  given  by  the  Act  are  to 
cease.  It  is  unnecessary  to  consider  the  Act 
further.  I  think  the  true  construction  is  that, 
neither  as  regards  the  liability  of  the  public  to 
repair  the  road  as  a  highway,  nor  the  right  to  take 
tolls,  is  it  a  condition  precedent  that  the  entire 
system  should  be  completed.  It  is  said  that  Bex 
V.  Gumherworth  is  against  that  view ;  but,  as  Brett, 
L. J.  pointed  out,  that  case  has  only  been  followed 
by  courts  which  could  not  overrule  it.  I  say,  as 
that  decision  has  now  to  be  reviewed  by  a  court  of 
appeal,  that  in  my  opinion  it  is  no  longer  law.  But 
we  must  look  to  the  Act,  and  trace  out  whether 
there  is  any  intention  on  the  part  of  the  Legis- 
lature that  the  completion  of  the  road  is  to  be  a 
condition  precedent.  I  understand  the  judges  in 
Bex  V.  Gumherworth  to  have  laid  down  the  proposi- 
tion that,  if  there  is  no  intention  expressed  in  the 
Act  of  Parliament,  the  entirety  of  the  road  must, 
as  a  rule  of  law,  be  completed  before  any  toll 
can  be  taken.  That,  as  I  have  said,  cannot  now 
be  considered  as  the  law.  Then  there  is  another 
point  mentioned  by  Bramwell,  L.J.  in  his  judg- 
ment, and  T  in  no  way  dissent  from  his  opinion. 
Even  if  the  tolls  could  not  be  taken  because  the 
entirety  of  the  road  was  not  finished,  I  [think  it  a 
very  reasonable  construction  of  the  4  &  5  Yict. 
c.  59,  to  hold  that  the  statute  still  applied  to  this 
road  as  a  turnpike  road,  and  ordered  part  of  the 
rates  to  be  applied  to  its  repair,  instead  of  the  pro- 
ceeding by  mdictment  against  the  parish  being 
applicable.    T  thmV,  in  any  case  where  an  Act  (3 


Parliament  authorised  trustees  t )  make  a  road  in 
respect  of  which  tolls  could  be  taken,  and  their 
lands  were  insufficient  to  maintain  the  road,  then 
those  funds  could  be  supplemented  by  the  highway 
rate.  In  my  opinion,  however,  it  is  not  necesi  a/ 
to  decide  that  point  now.  In  tb*s  case  there  is 
nothing  to  show  that  it  is  a  condition  precedent  to 
the  tolls  being  taken,  or  to  the  road  being  a  high- 
way, that  the  entiretv  should  be  completed ;  on 
the  contrary,  I  think  the  special  Act  intended  that 
as  soon  as  a  portion  of  the  road  should  be  open  to 
the  public  it  should  become  a  highway,  and  that 
there  should  be  a  right  to  the  tolls,  at  least  when 
the  communications  on  the  west  side  of  the  river 
were  made.  Judgment  afirmed. 

Solicitors  for  the  appellants,  Palmer,  BM,  and 
Fry, 

Solicitors  for  the  respondents,  8enur,  AUree^ 
and  Johnson,  for  Frenchf  Hardwick,  and  Harvie, 
Littlehampton. 

HIGH    COURT  ^F   JUSTICE. 

EXCHEQUER     DIVISION. 

Friday,  May  15, 1879. 

(Before  Kbllt,  G.B.,  and  Huddx^ston,  B.) 

Thb    Tunbkidoe    Wells   Local   Boa&d    v. 

ACK&OTD.  (a) 
APPEAL  PROM  UnnSRIOB  COURT. 

Fuhlic  Health  Act  1876  (38  ^  39  Vict,  c  56)  m.  160. 
180,  257 — Bepair  of  street  not  being  a  hightoay 
repairable  by  inhabitants  at  la/rge — Apportior ' 
ment  by  swrve^or  of  expense  am>ong  owners  of 
abutting  prem%ses  —  Disputed  apportionment — 
Beference  to  arbitration — Be-apportionment  by 
arbitrator — Liability  of  owners  to  payment  of 
re-apportioned  am^mnts — Enforcing  payment  of 
by  action — Notice. 

The  Public  Health  Act  1876  (38  ^  39  Vict  c.  55) 
by  sect.  150  provides  thai  where  any  street  within 
any  urban  district  (not  being  a  highway  repair^ 
able  by  the  inhabitants  at  large),  or  the  carriage 
way,  footway,  or  any  other  part  of  sueh  street,  is 
not  sewered,  levelled,  naved,  and  so  forth,  to  the 
satisfaction  of  tlie  wroan  authority,  such  autho^ 
rity  may  give  notice  to  the  owners,  ^c,  of  the 
premises  fronting  such  street,  requiring  them  to 
sewer,  level,  pave,  ^c,  such  street  wUhvn  a  time 
specified ;  and  if  such  notice  is  not  complied  with, 
ike  urban  authority  may  execute  the  works  men^ 
tioned  and  referred  to  therein,  and  may  recover 
in  a  summary  manner  the  eaopenses  incurred  by 
them  in  so  doing  from  the  owners  in  default,  ctC' 
cording  to  the  frontage  of  their  respective  premises, 
and  in  such  proportion  as  is  settled  by  the  sur- 
veyor of  the  urban  authority,  and,  in  case  of  dis^ 
puts,  by  a/rbUration  in  manner  provided  by  the 
said  Act.  By  sect.  267  the  amount  settled  and 
apportioned  by  the  surveyor  is  made  binding  and 
conclusive  on  such  owner,  unless  he  shall  within 
three  m,onths,  by  written  notice,  dispute  the  same; 
and  by  sect.  180,  sub-sect.  15,  the  award  of  ike 
arbitrcUor  is  made  final  and  binding  on  all  parties 
to  the  reference. 

The  oumers  of  the  premises  fronting  the  street  in 
question  having  failed  to  comply  with  the  notice 
given  to  them  by  the  plaintiffs  [the  urban  a^UhO' 
rity),  requiring  them  to  pave,  ^c,  the  said  street, 
the  plaintiffs  executed  the  necessary  works  at  a 
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cost  of40S6l.  lbs.  11(2.,  which  amount  was  aaaeaeed 
and  apportioned  hy  their  surveyor  a/monget  the 
several  owners^  according  to  their  frontages  ;  the 
amount  so  apportioned  to  the  defendant,  cm  one 
ofsuchoioners,  being  801.  128.  6a.,  which  hs  duly 
paid  toithout  any  o^'eetion  or  dispute, 

Cartain  of  the  other  owners  ha/ving  disputed  the 
surveyor's  apportuMineni,  such  dispute  was,  hy 
agreement  between  them  and  the  board,  referred 
to  an  arbitrator,  who  made  a  re-apportionment 
of  the  said  sum  of  4036L  156.  lid.  amongst  all 
the  owners  of  the  abutting  premises,  and  in  such 
apportionment  apportioned  the  sum  of  901. 17s,  lOd. 
as  the  amount  chargeable  to  the  defendant  in 
respect  of  his  premises  instead  of  the  801. 12^.  6d, 
apportioned  by  the  surveyor  and  dl/ready  paid  by 
the  defendant  as  aforesaid. 

The  defendant,  who  was  no  party  to  the  reference 
and  had  no  notice  of  any  objection  to  the  sur- 
veyor's  assessment  or  of  the  arbUration,  denied 
his  liahUity  to  this  extra  6um  demanded  of  him 
by  the  ploMhtifs  ;  and  on  appeal  by  him  from  a 
decision  of  the  County  Court  in  favowr  of  the 
plaintiffs,  the  Exchequer  Division  were  equally 
divided,  H  being 
Held  by  KeUy,  C.B.,  overruling  the  decision  of  the 
County  Court  judge  of  the  additional  sum  of 
101. 5s.  4d.,  that  the  defendant  was  not  liable  to  the 
demand  made  upon  him  by  the  urban  authority, 
and  thai  U  covXd  uot  be  recovered  against  him. 
He  had  paid  aU  thai  the  surveyor  reported  him 
to  be  lidole  to,  and  the  Act  eontamed  no  provision 
establishing  his  lialnUty  to  pay,  or  creating  a 
power  in  the  plainUffs  to  recover,  the  eum  in  ques' 
Hon.  The  award  was  final  and  binding  as  respects 
the  objectors,  who  were  parties  to  it,  but  there  were 
no  words  in  the  Act  mcudng  it  binding  on  anyone 
else;  and  it  would  be  a  a  otirage  upon  justice,  and 
a  violaiion  of  one  of  the  first  principles  of  the 
law  of  England,  to  hola  that  a  court  of  law  or  an 
arbitrator,  or  any  other  tribunal  could  adjudge  a 
man  to  lose  his  money  or  his  land  without  his 
being  heard  or  having  the  means  or  possibility  of 
being  heard  in  his  defence. 

But,  contra,  by  Hudaleston,  B.,  supporting  the 
judgment  of  the  County  Court,  that  the  plaintiffs 
were  entitled  to  recover,  inasmuch  as  the  finding 
of  the  surveyor,  not  having  been  disputed  by  the 
defendant  within  the  limued  three  months,  was 
binding  and  conclusive  vpon  him ;  but,  though 
acquiesced  in  by  the  plaintiffs,  it  was  not  binding 
upon  them,  as  the  urban  authority,  if  any  other 
owner  disj^uted  it ;  and  that  the  dispute  between 
the  objecting  owner  and  the  board  having  been 
referred  to  arbitration,  the  arbitrator  was  bound 
to  deal  with  the  apportionment  of  the  whole  sum 
ea^snded,  and  the  defendant  was  liable  for  tJ^e 
extra  sum  so  re-apportioned  upon  him;  and  the 
objection  that  he  had  no  notice  of  the  reference  or 
agreement  to  refer  and  was  no  party  to  it  could 
not  operate  as  a  defence  to  the  plaintifs*  action. 

Case  stated  on  appeal  by  the  defendant  from  the 

decision  of  the  judge  of  the  Coonty  Court  of  Kent, 

as  follows : 

1.  This  was  an  action  broucht  in  the  County 
Court  of  Eiient,  at  Tnnbridge  WellB,  to  recover  the 
sum  of  lOL  bs.  4d.,  and  the  following  are  the  par- 
ticulars of  the  plaintifEs'  claim : 

The  plaintiffs  claim  of  the  defendant  the  sum  of 
101.  bs.  4d.,  being  the  amount  remaining  due  from 
the  defendant  to  the  pluntiffs  in  respect  of  the 


sewering,  levelling,  metalling,  paving,  and  chan- 
nelling a  certain  street  or  highway  called  "  Broad- 
water Down-road,"  within  the  plaintiffs'  district, 
not  being  a  street  or  highway  repairable  by  the 
inhabitants  at  large. 

2.  On  the  hearing  of  this  action  before  the 
County  Court  judg^  at  Tnnbridge  Wells,  on  the 
25bh  Oct.  last,  the  following  facts  were  proved  or 
admitted. 

3.  The  plaintiffs  are  the  Urban  Sanitary 
Authority  under  the  Public  Health  Act  1875,  for 
the  district  of  Tunbridge  Wells.  The  defendant 
is  the  owner,  within  the  meaning  of  the  Public 
Health  Act  1875,  of  premises  abutting  upon  the 
street  or  highway  called  "Broadwater  Down- 
road  "  within  the  said  district.  Broadwater  Down- 
road  is  a  street  or  highway  not  repairable  by  the 
inhabitants  at  large. 

4.  On  the  9th  May  1876  the  plaintiffs,  as  such 
urban  authority  as  aforesaid,  served  the  defendant 
with  a  notice  under  the  150th  section  of  the 
Pablio  Health  Act  1875,  to  sewer,  level,  pave,  flag, 
and  channel  the  said  street  or  hieliway  within  th& 
time  and  in  the  manner  specified  in  such  notice, 
and  according  to  plans  and  sections  deposited  ini 
the  office  of  the  said  urban  sanitary  authority  at 
the  Town  Hall  in  Tunbridge  Wells.  A  copy  of 
snch  notice  is  annexed  hereto  and  forms  part  of 
this  case. 

5.  The  said  street  or  highway  was  not  sewered, 
levelled,  paved,  flagged,  and  channelled  by  the 
defendant  (and  the  Ouher  owners  of  premises 
abutting  upon  the  said  highway)  in  pursuance  of 
the  notices  served  upon  him  and  tnem  in  that 
behalf. 

6.  The  plaintiffs,  as  such  urban  sanitary  autho- 
rity, accordingly  themselves,  after  the  expiration 
of  the  time  mentioned  in  such  notices,  executed 
the  works  therein  referred  to,  and  properly  ex- 
pended in  and  about  such  works  the  sum  of 
4036Z.  16s.  lid 

7.  An  apportionment  was  thereupon  made  by 
the  surveyor  of  the  said  plaintiffs  of  the  said  sum 
of  40362.  150.  lid.  upon  tne  owner  of  the  premises 
abutting  upon  the  said  road,  according  to  their 
frontages,  and  from  such  apportionment  it  ap- 
pearea  that  the  sum  of  80Z.  129.  6d.  had  been  ap- 
portioned upon  the  defendant  as  his  share  of  the 
said  sum. 

8.  Notice  in  writing  of  said  apportionment 
under  the  hand  of  the  surveyor  ana  clerk  of  the 
said  plaintiffs  was  served  upon  the  defendant  on 
or  about  the  23rd  July  1877,  and  in  such  notice  it 
was  stated  that  the  aforesaid  apportionment  of 
SOL  12s.  6d.  upon  the  defendant  would  be  binding 
and  conclnsive  upon  him,  unless  within  the  period 
of  three  months  from  the  date  of  such  notace,  he 
should,  by  notice  in  writing  to  the  said  plaintiffs, 
as  the  urban  sanitary  authority,  dispute  the  same. 
A  copy  of  such  notice  is  annexed,  and  forms  part 
of  this  case. 

9.  The  defendant  did  not  within  the  said  three 
months,  or  at  any  time,  give  notice  to  the  said 
urban  sanitary  authority  of  any  intention  to  dis- 
pute the  surveyor's  apportionment;  and  on  the 
3rd  Oct.  1877,  the  defendant  duly  paid  to  the 
plaintiff  the  said  sum  of  802. 12«.  6d.,  being  the 
amount  so  apportioned  upon  him  by  the  sur- 
veyor as  aforesaid.  Certain  others  of  the  owners 
of  lands  abutting  npon  the  said  road  in  like  man- 
ner as  the  defendant's  did  not  dispute  the  appor- 
tionment made  upon  them  by  the  said  surveyor, 
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and  aooordingly  pttid  the  amountB  so  apportioned 
npon  them. 

10.  Certain  others  of  the  owners  of  property 
abuttinff  npon  the  said  road  gave  notice  to  the 
plaintiffs  of  their  intention  to  dispute  the  appor- 
tionment made  by  the  said  surveyor  upon  them, 
and  in  porsnance  of  the  provisions  of  the  Public 
Health  Act  1875  such  owners  and  the  plaintiffs, 
as  the  urban  authority  for  ude  district,  thereupon 
agreed  that  such  dispute  should  be  refei^red  to  the 
arbitration  of  Mr.  A.  Wills,  Q.O. 

11.  The  said  A.  Wills,  Q.G.  by  his  award  made 
a  reapportionment  amongst  aU  the  owners  of  pre- 
mises abutting  upon  the  said  road  (the  defendant 
amongst  the  numW)  of  the  said  40362.  lbs.  lid. 
aforesaid,  and  in  such  reapportionment  he  appor- 
tioned the  sum  of  90L  ?/«.  lOd.  as  the  amount 
chargeable  to  the  defendant  in  respect  of  his  pre- 
mises abutting  upon  the  said  road,  instead  of  the 
said  80Z.  12«.  6d.  apportioned  by  the  surveyor  as 
aforesaid.  A  copy  of  the  said  reapportionment  is 
annexed  to  and  form  part  of  this  case. 

12.  The  defendant  had  no  notice  whatever  of 
the  proceedings  taken  before  the  said  A  Wills, 
Q.O.,  nor  of  the  agreement  between  the  owners 
aforesaid  and  the  plaintiffs,  to  refer  to  the  said 
A  Wills,  Q.G.  the  matters  then  in  dispute 
between  them,  nor  was  the  defendant  in  any  way 
a  party  to  the  said  arbitration,  nor  was  he  repre- 
sented before  the  said  A.  Wills,  Q.O.,  and  the 
sud  award  of  the  said  A  Wills,  Q.O.  was  made 
entirely  without  his  knowledge,  approbation,  or 
consent. 

13.  A  notice  in  writing  of  the  said  re-apportion- 
ment from  the  local  bowl  tjo  the  defendant  was 
served  upon  him  by  the  said  plaintiffs  on  the  26th 
April  1878,  which  was  the  nrst  time  notice  was 
given  to  him  of  the  same,  and  a  demand  was  then 
made  upon  him  for  payment  of  the  sum  of 
902.  I7s,  lOd,,  being  the  amount  so  re-apportioned 
up>on  him  as  aforesaid. 

14.  The  plaintiffs  have  credited  the  defendant 
with  the  sum  of  80Z.  12«.  6d,  so  paid  as  aforesaid, 
and  the  sum  of  lOL  5».  4d.  claimed  in  this  action 
is  the  difference  between  the  surveyor's  apportion- 
ment and  the  amount  re-apportioned  by  the  said 
A.  Wills,  Q.O. 

15.  It  was  contended  on  the  part  of  the  plain- 
tiffs that  by  the  150th  section  of  the  Public  Health 
Act  1875  the  expenses  incurred  by  the  urban 
sanitary  authority  in  executing  the  works  afore- 
said are  to  be  divided  amount  the  ovvners  of  the 
premises  abutting  on  the  said  Broadwater  Down- 
road.  ^  That  such  division  or  apportionment  by 
the  said  section  is  to  be  made  in  the  first  place  by 
the  surveyor  of  the  urban  authority.  That  if  any 
of  the  aforesaid  owners  dispute  the  apportionment 
so  made  by  the  said  surveyor,  then  and  in  that 
case  the  said  expenses  so  incurred  as  aforesaid  are 
to  be  divided  and  apportioned  by  an  arbitrator 
appointed  in  manner  provided  by  the  said  Act. 
And  the  said  A.  Wills,  Q.O.  having  fixed  the  ap- 
portionment duefromthe  defendant  at 901.170. 10a., 
the  plaintiffs  were  entitled  to  recover  the  same 
from  the  defendant. 

16.  It  was  contended  on  behalf  of  the  defendant 
that  bv  virtue  of  the  257th  section  of  the  Public 
Health  Act  1875  the  apportionment  made  by  the 
surveyor  of  the  road  was  binding  and  condnsive 
upon  the  plamtiffs  as  well  as  upon  the  defendant, 
he  not  having  disputed  the  same ;  and  even  if  not, 
inasmuch  as  he  had  no  notice  of  the  proceedings 


taken  before  the  said  A.  Wills,  Q>C.,  and  had  not 
been  a  party  to  the  reference,  as  is  stated  in  para^ 
graph  12  herein,  he  was  not  bound  or  affected  by 
the  award,  nor  did  he  admit  the  accuracy  or  validity 
of  the  same.  That  havirg  paid  the  amount  ap« 
portioned  upon  him  without  dispute  he  could  not, 
under  the  facts  proved  and  admitted,  be  mad& 
liable  in  the  present  action. 

17.  The  learned  judge  was  of  opinion  that  the 
apportionment  of  the  surveyor,  though  bindinsr  and 
conclusive  upon  the  defendant,  was  not  binding 
and  conclusive  upon  .itie  plaintiffs,  and  that  the 
surveyor's  apportionment  having  been  disputed  by 
some  of  the  owners  of  premises  abutting  upon  the 
said  road,  it  was  competent  to  the  arbitrator  ta 
make  a  re-apportionment  of  the  expenses  amongst 
the  whole  of  the  owners,  and  that  the  plaintiffa^ 
were  entitled  to  recover  from  the  defendant  the^ 
amount  apportioned  upon  him  by  the  arbitrator,and 
he  gave  judgment  for  the  plaintiffs  for  the  amount 
claimed. 

The  question  for  the  opinion  of  the  court  ia 
whether  the  said  judgment  is  right  or  wrong.  If 
ri^ht,  then  judgment  is  to  stand  for  the  plamtiffs 
with  costs  of  this  appeal,  if  the  court  shall  so 
direct.  If  wrong,  then  judgment  for  the  plaintiffs 
is  to  be  reversed  and  judgment  is  to  be  entered 
for  the  defendant  with  costs  of  the  appeal,  if  the 
court  shall  so  direct. 

The  material  portion  of  the  judgment  of  the 
County  Court  juage  was  as  follows :  "  The  conda- 
sion  I  have  come  to  is  that  the  defendant  is  bound 
by  Mr.  Wills's  re-apportionment.  If  it  were  other- 
wise the  difference  between  the  surveyor's  ap- 
portionment and  the  arbitrator's  re-apportionment 
would  have  to  be  borne  by  Uie  whole  of  the  rate- 
payers, since  the  surveyor  could  not  be  made 
liable  for  it,  the  26th  section  of  the  Act  providing 
that  no  matter  or  thin^  done  by  any  officer  of  the 
urban  authority  shall,  if  the  matter  or  thing  were 
done  bond  fide  for  the  purpose  of  exeontine  the 
Act,  subject  him  personally  to  any  action  liability 
claim  or  demand  whatsoever.  To  make  all  the  rate- 
payers liable  was  clearly  never  intended  by  the 
Act ;  the  expenses  of  paving,  &o.  any  street  not 
being  a  highway  repairable  by  the  inhabitants  at 
large,  are  to  be  apportioned  amonsst  the  frontagers 
solely.  How  then  is  this  to  be  done  if,  when  the 
surveyor  has  made  a  mistake,  there  cannot  be  a 
re-apportionment  P  However  this  may  be,  it  was 
argued  on  beludf  of  the  defendant  that,  since  he 
did  not,  within  three  months,  dispute  the  apportion- 
ment settled  by  the  surveyor  to  be  due  from 
him,  such  apportionment  became  "binding  and 
conclusive.'^  But  the  words  are  ''binding  and 
conclusive  on  the  owner,"  not  the  urban  autho- 
rity as  well  as  the  owner ;  and  it  must  be  under- 
stood that  the  Le^lature  intended  it  to  be 
binding  and  conclusive  on  the  owner  only,  since,, 
in  anouier  part  of  the  Act,  when  it  intended  to 
bindfdl  paraes,  it  said  so.  In  sect.  180,  sub- 
sect.  15,  relating  to  arbitrators  the  words  are» 
*'  The  award  of  arbitrators,  or  of  an  umpire 
under  this  Act  shaU  be  final  and  binding  on  aJl 
parties  to  the  reference."  In  sect.  269,  relating  ta 
appeal,  sub-sect.  7  enacts  that  the  decision  of  the 
Court  of  Appeal  shall  be  binding  on  all  parties.. 
The,  Act  clearly  contemplated  mistakes  being 
made  by  the  surveyor  in  apportioning  the  amount 
to  be  paid  by  the  respective  frontagers,  or  it 
would  not  have  authorised  a  reference  to  arbitra- 
\  tion  in  case  of  dispute.    Indeed,   in  observing 
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closely  the  terms  of  sect.  150,  it  seems  to  render 
nimeceBsary  aoy    p^gnment   to  show   that   the 
arbitrator's  re-apportionment  is  valid  and  binding, 
because  it  enacts  that  the  expenses  incarred  by 
the  urban  authority  in  executing  the  works  omitted 
to  be  done  by  the  owners,  may  be  recovered  from 
them   in  proportion  to  the   irontage    of   their 
respective  premises,  and  in  such  proportion  as  is 
settled  by  the  surveyor,  "or  (in  case  of  dispute) 
by  arbitration ;"  that  is,  or  in  case  of  dispute  is 
settled  by  arbitration.    It  was  objected  at  the 
hearing  that  the  arbitrator's  award  coul^  only  be 
binding  on  those  who  were  parties  to  the  reference, 
and  that^  as  the  defendant  was  not  a  party  to  it, 
he  could  not  be  affected  by  the  award.     This  no 
doubt  is  ea     But  it  doc^*  not  follow  that  the 
arbitrator,  ii  he  found  that  the  sm  veyor  had  over- 
charged the  parties  to  the  reference,  could  not 
re-apportion  the  amount  to  be  paid  bv  the  respec- 
tive owners  or  occupiers.    All  the  Act  means  by 
saying  that  the  award  of  the  arbitrator  shall  be 
final  and  binding  on  all  parties  to  the  reference, 
is  that  it  shall  be  oinding  on  such  parties,  although 
they  should  not  be  satisfied  with  it.    It  may  seem 
hara  that  there  should  be  no  appeal  from   the 
arbitrator's    re-apportionment    when  arbitration 
is  allowed  in  case  of  dispute  as  to  the  surveyor's 
apportionment;    but  no  doubt  the   Le^slature 
thought  there  should  be  no  further  inquiry  after 
the  surveyor's  apportionment  had  been  revised  by 
the  arbitrator.    There  must  be  judgment  for  the 
pkdntifiis  the — ^Tunbridge  Wells  Lo(^  Board." 

Cave,  Q.O.  (with  him  was  Edward  PoUoek)  for 
the  defenttant  appealing. — ^Under  sect.  257  of  the 
Act  the  apportionment  of  the  surveyor  of  the 
local  board  of  the  expenses  incurred  by  the  board 
in  executing  the  works  in  question  is  binding  and 
conclusive  on  the  defendant,  an  owner  of  premises 
abnttine  on  the  repaired  highway,  unless  he  dis- 
puted the  appointment  within  three  months ;  and 
so,  if  binding  on  him,  it  must  be  binding  also  on 
the  plaintiffs  as  the  other  party ;  and  as  the  de- 
fendant did  not  dispute  the  surveyor's  apportion- 
ment, it  was  binding  both  on  him  and  on  the  local 
board — ^the  plaintiffs.  But  further  by  sub-sect.  15 
of  sect.  180  it  is  enacted  that  the  award  of  the 
arbitrator  shall  be  final  and  binding  on  "all 
parties  to  the  reference."  Now  the  defendant  had 
no  notice  of  the  reference  to  arbitration,  had  no 
hand  in  appointing  the  arbitrator,  and  was  in  no 
way  a  party  to  the  reference,  and  therefore  could 
not  be  bound  by  it  or  be  made  liable  to  pay 
money  under  it.  The  award  of  the  arbitrator 
bound  only  the  narties  actually  joining  in  the 
reference,  and  in  tne  absence  of  an  express  enact- 
ment to  that  effect  the  board  had  no  power  at 
common  law  to  impose  a  new  tax  u|)on  the 
subject  Gould  the  defendant,  if  the  arbitrator's 
award  had  been  in  his  fiivour,  have  recovered  the 
money  overpaid  to  the  board  P  It  is  submitjbed 
that  he  coula  not 

Webster,  Q.G.  (with  whom  was  Erahme  PoUoch) 
for  the  plaintiffs,  contra. — It  may  be  admitted  that 
there  are  some  anomalies  and  difficulties  to  be 
dealt  with  in  the  construction  of  the  Act.  In  the 
present  ca^.e  a  gross  sum  of  40361. 150.  lid.  had  to 
be  divided  and  apportioned  amongst  several 
owners  according  to  their  frontages,  and  there  is 
no  suggestion  of  wrong  or  unfairness  in  the  assess- 
ment made  upon  the  defendant.  The  plaintiffs — 
the  local  board — were  interested  in  upholding 
before  the  arbitrator  their  surveyor's  assessment. 


It  follows,  as  a  matter  of  course,  that  any  altera- 
tion in  the  assessment  or  apportionment  made  upon 
one  inhabitant  or  owner  would  of  necessity  render 
necessary  a  corresponding  alteration,  either  by 
increase  or  reduction,  as  the  case  might  be,  of  the 
assessment  or  apportioninent  made  on  the  rest 
of  the  ownera  ox  premises  in  the  particular  cha- 
trict.  It  was  competent  for  any  one  owner  to 
raise  a  question  affecting  the  amount  of  the 
liability  cl  all  the  other  owners,  and  so  by  disput- 
ing the  amount  levied  by  the  surveyor  on  any  one 
owner  to  upset  and  disarrange  the  whole  scheme; 
but  there  was  no  appeal  from  the  decision  of  the 
surveyor,  which  was  conclusive  upon  all.  The  Act 
did  not  contemplate  or  permit  the  appearance  of 
all  parties  before  the  arbitrator,  and  though 
the  defendant  was  not  actually  represented 
at  the  reference,  yet,  inasmuch  as  the  in- 
terests of  the  local  board,  who  were  desirous 
of  maintaining  the  apportionment  fixed  by  their 
surveyor,  were  so  far  identical  with  the  views  and 
interests  of  the  defendant  and  the  other  non- 
objecting  owners,  his  interests  were  in  fact  sub- 
star  uially  supported  before  the  arbitrator.  The 
arbitrator,  in  dealing  with  the  case  of  the  dis- 
puted apportionment  of  one  objecting  owner  only, 
must  of  necessity  deal  with  the  apportionment  of 
the  whole  sum  expended  by  the  board,  and  if  anv 
hardship  is  suffered  by  any  owner  thereby,  which 
it  is  contended  cannot  be  the  case,  an  appeal  to 
the  local  goverment  board  is  given  by  sect.  268  of 
the  Act  of  Parliament. 

Edward  PoUock  replied. 

The  following  cases  and  sections  of  the  Pablic 
Health  Act  1875  (38  &  39  Yict  c.  55)  were  cited 
and  referred  to  in  the  course  of  the  argument : 

Bailey  v.  Wilhiiuon,  16  C.  B.  N.  S.  161 ;  33  L.  J. 

161,  M.  C. ; 
Hesketh  v.  The  Local  Board  of  Athertorif  29  L.  T. 

Bep.  N.  S.  530;  L.  Bep.  9  Q.  B.  4;  43  L.  J.  32 

Q.  B.  and  87  M.  0. ; 
PabUo  Health  Act  1875,  sects.  149,  150,  179,  186 

(snb-ss.  4, 15),  257,  268,  269  (sab-a.  7). 

Kelly,  CB.—By  sect.  150  of  the  Public  Health 
Act  1875,  where  any  street  within  any  urban 
district  (not  being  a  highway  repairable  by  the 
inhabitants  at  large)  or  the  carriage  way,  footway, 
or  any  other  part  of  such  street  is  not  sewered, 
levelled,  pavea,  metalled,  channelled,  and  made 
good,  or  IS  not  lighted  to  the  satisfflustion  of  the 
urban  authority,  such  authority  may  give  notice 
to  the  ownera  or  occupiers  of  the  premises  fronting 
such  street,  requiring  them  to  sewer,  level  (and  so 
forth)  such  street,  within  a  time  specified.  Plans 
and  sections  are  to  be  prepared  and  open  to  public 
inspection  in  relation  to  such  works.  "It  such 
notice  is  not  complied  with,  the  urban  authority 
may,  if  thev  think  fit,  execute  the  works  mentioned 
or  raferrea  to  therein;  and  may  recover  in  a 
summary  manner  the  expenses  incurred  by  them 
in  so  domg  from  Uie  ownera  in  de&ult^  aocordiuflr 
to  the  frontage  of  ^eir  respective  premises,  and 
in  such  proportion  as  is  settled  by  the  surveyor 
of  the  urban  authority  or  (in  case  of  dispute)  by 
arbitration  in  manner  provided  by  this  Act."  ^  In 
the  present  case  the  urban  authority,  having  given 
to  the  ownera  and  occupiera  of  premises  fronting 
the  street  to  be  paved  the  notice  required  by  sect. 
150,  and  the  owners  and  occupiera  not  having 
executed  the  works,  the  board  proceeded  them- 
selves to  execute  them  at  the  cost  of  4036^  15a.  11(2., 
and  their  sar veyor  having  assessed  the  owners 
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or  occupiers  (who  were  fifty-one  in  number)  to 
the  amount  of  their  respective  apportionments, 
the  defendant  was  assessed  at  the  sum  of 
SOL  12«.  6(2.  By  sect.  257,  where  such  expenses 
have  been  settled  and  apportioned  by  the  surveyor 
of  the  urban  authority,  tne  amount  so  apportioned 
is  made  binding  and  conclusive  on  the  owner  or 
occupier,  unless,  within  three  months  irom  service 
of  notice  on  him  by  the  urban  authority  or  their 
surveyor  of  the  amount  settled  by  the  surveyor  to 
be  due  from  such  owner,  he  shall  by  written  notice 
dispute  the  same.  The  notice  of  apportionment 
having  been  served  upon  the  defendant,  on  the  23rd 
July  1877,  he  gave  no  written  or  other  notice  to  dis- 
pute it,  but,  on  the  conirary,  paid  the  amount  to  the 
board  some  days  before  the  expiration  of  the 
three  months,  and  it  was  accepted  by  the  board 
accordingly.  No  further  communication  passed 
between  the  board  and  the  defendant  until  on  or 
about  April  26,  1878,  when  a  demand  was  made 
upon  the  defendant  by  the  board  for  the  sum  of 
102.  be,  4d,f  and  for  that  sum  this  action  is  now 
brought.  Among  the  owners  or  occupiers,  how- 
ever, were  five  persons  who,  unlike  the  defendant, 
objected  to  the  assessment  of  the  surveyor,  and 
these  five  individuals — the  Marquis  of  Abergavenny 
and  four  others — agreed  with  the  board  upon 
the  appointment  of  a  single  arbitrator,  Mr. 
Wills.  By  sect.  179  it-  is  enacted  that,  "in 
case  of  dispute  as  to  the  amount  of  any  com- 
pensation to  be  made  under  the  provisions  of 
this  Act,  *  *.*  •  ^^cl  in  case  of  any  matter  which 
by  this  Act  is  authorised  or  directed  to  be  settled 
by  arbitration,  then,  unless  both  parties  concur  in 
the  appointment  of  a  single  arbitrator,  each  party 
shall  appoint  an  arbitrator  to  whom  the  matter 
shall  be  referred."  By  certain  sub-sects,  to 
sect.  180  the  appointment  of  an  arbitrator  shall 
be  under  the  seal  of  the  local  authority,  and  under 
the  hand  of  the  other  party  to  the  arbitration. 
By  sub-sect.  4,  if,  for  the  space  of  fourteen  days 
after  any  matter  authorised  or  directed  to  be 
settled  by  arbitration  has  arisen,  and  notice  in 
wribing  by  one  party,  who  has  duly  appointed  an 
arbitrator,  has  been  gives  to  the  other  party, 
statins  the  matter  to  be  referred,  and  accom- 
panied by  a  copy  of  such  appointment,  the  party 
to  whom  notice  is  given  fails  to  appoint  an 
arbitrator,  the  arbitrator  appointed  by  the  party 
giviuff  the  notice  shall  be  deemed  to  be  appointed 
and  shall  act  on  behalf  of  both  parties.  Then, 
after  various  provisions  in  case  of  the  death  or 
inability  of  an  arbitrator,  and  for  the  appointment 
of  an  umpire,  and  for  the  time  within  which  an 
award  must  be  made,  and  as  to  the  production  of 
documents  and  costs,  sub-sect.  15  is  in  these 
words :  "The  award  of  arbitrators,  or  of  an  umpire 
under  this  Act,  shall  be  final  and  binding  on  all 
parties  to  the  reference."  No  provision  whatever 
appears  throughout  the  Act  on  the  operation  of 
an  award  upon  anyone  whomsoever,  except  the 
parties  to  the  reference ;  and  the  question  in  this 
case  is  whether  the  defendant,  not  only  having 
been  no  party  to  the  reference,  and  having  made 
no  objection  within  three  months,  at  any  time  at 
all,  to  the  assessment  of  the  surveyor,  and  having 
had  no  notice  of  any  objection  by  the  board  to  the 
assessment  of  the  surveyor,  or  of  the  arbitration, 
so  that  he  might  either  have  appeared,  or  claimed 
to  appear  and  dispute  his  liability  to  any  other 
amount  of  contribution  than  such  as  had  been 
settled  by  the  surveyor,  and  which  he  had  paid, 


and  which  had  been  accepted  by  the  bo^rd,  is- 
nevertheless  liable  to  a  demand  by  the  urban 
authority  of  the  additional  sum  of  lOt.  5a.  4(7.,  and 
so,  whether  the  urban  authority,  the  plaintiffs, 
are  entitled  to  recover  that  amount  against  the 
defendant  in  this  action.  I  am  clearly  of  opinion 
that  the  defendant  is  not  so  liable,  and  that  the 
sum  in  question  cannot  be  recovered  against  him. 
Express  power  is  conferred  upon  the  board  to 
recover  the  amount  assessed  by  their  surveyor 
against  any  contributor  who  shall  fail  to  pay  that 
amount  or  to  object  to  it  within  three  months ;. 
and,  if  the  matter  be  referred,  the  award  of  an 
arbitrator  or  umpire  is  made  final  and  binding  on 
all  parties  to  the  reference,  and  therefore  the 
amount  awarded  may  undoubtedly  be  recovered  by 
the  board  against  all  or  any  parties,  or  party  to 
the  reference ;  but  the  Act  is  wholly  silent  as  to 
any  right  in  the  board  to  demand,  or  upon  the 
liabilitv  of  anyone  whomsoever  to  pay  any  other 
sum  of  money  whatsoever,  except  tne  amount  of 
the  surveyor*s  assessment  in  case  it  shall  not 
be  paid  or  objected  to  within  three  months,  and 
the  sum  found  and  awarded  by  the  arbitrator  against 
any  party  or  parties  to  the  reference.  And 
I  am  not  aware  that  any  power  is  conferred 
by  any  Act  of  Parliament  to  be  found  in  the 
statute  book,  and  assuredly  no  p>ower  is  conferred 
by  the  common  law  upon  any  person  or  persons, 
incorporated  or  unincorporated,  to  recover  by 
action  against  any  subject  of  this  realm  any  money, 
or  land,  or  goods,  or  other  property,  at  law  or  in 
equity,  without  the  party  so  made  liable  having 
the  right  and  the  opportunity  of  appearing  before 
the  court  in  which  the  action,  suit,  or  proceeding 
is  instituted,  and  of  being  heard  by  nimself  or 
his  counsel  in  his  defence  against  the  claim  made 
upon  him.  And  I  must  say  that  it  appears  to  me, 
not  only  a  violation  of  one  of  the  first  principles 
of  the  law  of  England  that  any  man  shall  bo 
condenmed  untried,  and  without  being  heard  in 
his  defence,  but  that  it  is  really  neither  more  nor 
less  than  an  outrage  upon  justice  to  hold  that  a 
court  of  law,  or  an  arbitrator,  or  any  other 
tribunal  in  this  country  can  adjudge  a  man  to  lose 
his  money  or  his  land  without  being  heard  or  having 
themeansorpossibilityofbeing  heard  in  his  defence. 
The  Act  of  Parliament  upon  which  these  proceed- 
ings have  taken  place  is  certainly  framed  in  a 
manner  calculated  to  create  many  and  gpreat  difiEL- 
culties  in  the  discharge  of  their  duties  by  an 
urban  authority  in  cases  like  that  which  is  now 
before  the  court.  They  have,  indeed,  power  to 
recover  ag&inst  the  contributors  the  sums  assessed 
by  the  surveyor  if  their  amount  be  undisputed ; 
but  if  a  single  contributor  (of  whom  it  is  said 
there  are  fifty-one  in  this  case)  object  to  the  assess- 
ment of  the  surveyor,  the  board  have  no  choice  ; 
but,  in  order  to  recover  the  contribution  to  which 
he  may  be  liable,  must  proceed  under  the  arbitra- 
tion clause.  In  the  nrst  place,  therefore,  the 
objector,  unless  he  can  agree  with  the  board  upon 
the  appointment  of  a  single  arbitrator,  is  entitled 
to  appoint  one  arbitrator,  and  the  board  to  appoint 
anotiier.  What  then  is  to  be  done  if,  inst^id  of 
one  objector  out  of  fifty-one  oontributors,  or  even 
of  five  objectors  who  in  this  case  have  all  agreed 
upon  the  appointment  of  a  single  arbitrator, 
each  of  the  fifty-one,  or  if  any  considerable 
and  substantial  number  of  them,  shall  all  and 
each  of  them  insist  upon  the  appointment  of 
his   own   arbitrator,  there  most   either   be  as 
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many  arbitrators  as  there  are  objeotors,  in  which 
<U8e  it  would  be  obyioasly  impossible  to  give  effect 
to  the  Act  of  Parliament,  or  there  mast  be,  we  may 
suppose,  twenty  or  more  arbitrators  on  the  one 
side  appointed  by  the  objectors,  and  either  one, 
and  one  alone,  or  a  substantial  number  appointed 
by  the  board.  A  id  in  the  case  of  a  difference  of 
opinion  among  them;  as  there  is  no  provision  for 
an  award  by  the  migority,  they  must  all  agree  upon 
an  umpire  or  a  number  of  umpires.  I  see  no 
esQcpe  from  the  difficulties  and  the  confusion 
which  would  thus  be  created,  unless  we  are  to 
imply  some  provisions  applicable  to  such  a  case, 
but  which  are  not  to  be  found  in  the  Act  of  Parlia- 
ment. And  here  the  startling  difficulty  occurs, 
whether  the  objector  or  objectors  who  demand  the 
arbitration  be  one  or  twenty  in  number,  the  award, 
to  be  of  effect,  must  be  one  only,  for  it  must  deal 
with  every  contributor's  amount  of  liability,  and 
the  whole  together  must  amount  to  the  aggregate 
sum  in,  this  case  of  4036Z.  15«.  lid.  an  arbitrator 
havinff  no  power  to  altor  or  deal  with  the  amount 
expended.  It  is  possible — but  I  forbear  to  pre- 
nounce  any  opinion  upon  the  question,  because  it 
does  not  arise  in  this  case — that  where  there  are 
certain  dissentients  who  insist  upon  the  arbitra- 
tion, and  others  who  are  content  with  the  assess- 
ment of  the  surveyor,  and  do  not  think  fit  to 
concur  in  the  arbitration,  inasmuch  as  the  award 
of  an  arbitrator  must  be  binding  upon  the  whole 
body  of  contributors  or  upon  none — that  a  power 
may  be  implied  in  the  board  to  give  notice  to  all 
who  have  not  objected,  and  so  who  are  no  parties 
to  the  arbitration,  that  they  may  appear  l>efore 
the  arbitrators  and  contest  the  amount  each  of 
his  own  liability.  But  there  is  no  such  express 
power  in  the  Act,  and  if  there  were  it  has  not 
been  exercised  in  the  present  case.  We  come 
book,  therefore,  to  the  question.  Where  is  there 
a  provision  in  the  Act  of  Parliament  enabling  the 
board  to  recover  this  sum  of  102.  5«.  4x2.  P  Not 
by  l^e  clause  enabling  them  to  recover  the 
amount  of  the  assessment  of  the  surveyor,  be- 
cause that  amount  is  80L  128,  6<2.  and  no  more, 
and  has  been  paid.  Nor  is  there  any  power  to 
recover  the  amount  assessed  by  the  arbitrator 
except  against  the  parties  to  the  reference.  It 
was  nrged  at  the  bar  that  if  this  be  so  the  board 
have  no  power  to  recover  the  entire  sum,  which  is 
admitted  to  have  been  correctly  ascertained,  of 
4036Z.  15«.  Ud.  But  what  has  the  defendant  to 
do  with  that  question  P  He  has  paid  all  that  the 
surveyor  reported  him  to  be  liable  to,  and  no 
doubt  the  nve  objectors  have  paid  all  that  the 
arbitrator  has  awarded  against  them,  and  all  that 
can  be  said  on  this  claim  is  that  the  Act  contains 
no  provision  establishing  the  liability  of  the 
•  efendant  to  pay,  or  creating  a  power  in  the 
plaintiffs  to  recover  it.  They  are,  therefore,  in 
the  same  condition  as  if  a  contributor  had  become 
insolvent,  and  was  unable  to  pay  his  contribution. 
So  it  was  also  insisted  that  the  award  was  final 
and  bindine;  and  so  it  is  as  respects  the  five 
objectors  who  were  parties  to  the  reference.  But 
where  are  there  any  words  in  the  Act  to  make  the 
award  binding  on  anyone  else  P  SuppK>se  the  award 
to  have  diminished  instead  of  haviog  increased 
the  amount  of  the  assessment  by  the  surveyor, 
would  the  defendant,  and  others  who  had  ac- 
quiesced in  and  paid  the  amount  of  the  surveyor's 
assessment,  be  entitled  to  recover  back  the 
difference  between  that  amount  and  the  lesser 


amount  awarded  by  the  arbitrator  P  The  truth  is 
that  the  Act  of  Parliament  is  so  negligently  and 
improvidently  framed  as  to  create  great  and  for- 
midable difficulties  in  carrying  its  provisions  into 
execution.  But  this  cannot  justify  the  board  in 
setting  at  nought  the  first  principles  of  the  law 
and  constitution  of  this  country  by  seeking  to 
recover  in  a  court  of  law  or  equity,  or  before  any 
other  tribunal,  the  property  of  the  subjects  of  the 
realm  without  permitting  them  to  appear  and  be 
heard  in  their  defence. 

HuDDLBSTON,  B. — I  roftfet  that  I  cannot  come  to 
the  same  conclusion,  and  I  hope  that,  in  support- 
ing the  judgment  of  the  County  Court  judge,  I 
am  not  infringing  the  principles  of  justice  or  those 
of  the  law  of  England.  Sect.  257  of  the  Public 
Health  Act  1875  enables  the  local  authority  to 
recover  the  expenses  incurred  under  sect.  150 
from  the  owners.  The  proportions  of  those  expenses 
are  to  be  ascertained  by  the  surveyor,  in  the  first 
instance,  who  is  to  settle  the  proportions  of  the 
whole  expenses  aocordinff  to  the  frontage  of  the 
respective  premises  of  the  owners,  and,  unless  it 
be  disputea  within  three  months  under  the  257th 
section,  the  surveyor's  apportionment  becomes 
final  and  conclusive  upon  the  owners.  There  is  no 
notice  re<:|uured  to  be  given  to  the  owners  that  the 
surveyor  is  about  to  make  the  apportionment,  nor 
is  it  enacted  that  the  owners  have  any  right  to 
appear  before  the  surveyor  and  claim  to  be  heard 
by  him;  but  if  the  apportionment  of  the  sur- 
veyor is  disputed,  it  must  then  be  referred  to 
arbitration  in  the  manner  provided  by  tiie  Act. 
It  may  be  that  the  Legislature  thought  that  the 
decision  of  the  officers  of  the  urbsm  authority 
ought  not  to  be  final  as  ap^ainst  the  owner,  ana 
that  if  any  ovmer  disputed  it  he  might  be  entitled 
to  a  more  independent  tribunal,  and  it  therefore 
provided  that  an  arbitrator  should  be  appointed 
under  sects.  179  and  180  of  the  Act ;  but  then 
I  think  that  the  arbitrator  or  umpire  so  appointed 
is  to  be  in  substitution  of  the  surveyor  to  re- 
apportion the  amount  of  the  compensation 
according  to  the  frontage  of  the  respective 
premises.  As  he  has  to  re-apportion  a  fixed 
sum,  it  is  obvious  that  the  alteration  of  the 
amount  payable  by  any  one  of  the  owners  would 
require  a  corresponding  alteration  in  that  of  all 
the  others.  As  the  parties  were  not  entitled 
to  go  before  the  surveyor  in  the  first  in- 
stance, so  are  they  not  entitled  to  go  before  the 
arbitrator,  and  therefore  no  notice  need  be  given 
to  all  the  respective  owners.  If  injustice  is  ukely 
to  be  done,  there  is  power  to  appeal  to  the  Load 
Government  Board  under  sect.  268.  It  is  clear  to 
me  that  the  finding  of  the  surveyor,  though 
acquiesced  in  by  the  defendant,  is  not  final  and 
binding  on  the  board  if  any  owner  appeals, 
because,  if  an  arbitrator  be  appointed,  he  must 
deal  with  the  apportionment  of  the  whole  sum 
expended,  and  tluit  the  objection  that  the  defen- 
dant had  no  notice  of  the  reference,  and  was 
not  a  party  to  it,  cannot  operate  as  a  de- 
fence to  the  plaintiffs'  action.  I  think,  there- 
fore, that  the  plaintiff  are  entitled  to  recover. 

Kellt,  C.B. — ^The  court  being  equally  divided 
no  judgment  will  be  pronounced,  and  the  result 
therefore  wUl  be  that  the  decision  of  the  County 
Court  judge  in  &vour  of  the  plaintiffs  will 
stand. 

Judgment  of  the  Oounty  Court  judge  vn  favour 
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of  the  phUwUffe  to  §tand — Lecofe  to  appeal 
was  granted. 

Solicitors  for  the  plaintiffs,  Sole^  Turner,  and 
Knight,  agenis  for  W,  C.  On]3p«,Tanbridge  Wells. 

Solicitors  for  the  defendant,  CoUyer-Brietow, 
Withers,  and  Bussell,  agents  for  Stone  and  fifimp- 
son,  Trnbiidge  Wells. 


Souse  0£  itOibi. 


June  27,  30,  and  July  21,  1879. 

{Before  Lords  Hathsklet,Blackbu]in,  and  Qosdon.) 

Otebsxebs  of  Walsall  v.  The  London  and  North- 
western Railway  Company,  (a) 

ON  appeal  FBOM  the  court  of  appeal  in  ENGLAND. 

]laiing — Borough  and  district  rate — Assessment  on 
railway  at  one-fourth  of  its  value — PubUe  Health 
Act  1872,  sect,  16 — Sanitary  Law  Amendment 
Act  1S74,— Public  HeaUh  Act  1875,  sects.  207, 
211. 

By  a  local  Act  passed  in  1848  improvement  com' 
missioners  were  appointed,  for  sanitary  purposes, 
over  a  district  partly  within  and  partly  wtthaut 
the  borough  of  W.  The  Act  gave  the  conwUs- 
sioners  power  to  levy  a  rale  for  defraying  the  ex* 
penses  of  carrying  out  the  Ad,  and^ovided  that  a 
railway  running  through  the  district  should  only 
be  assessed  at  one^fourth  of  its  value. 

The  Public  HeaUh  Act  1872  (35  ^  36  Vict.  c.  79)  as 
amended  by  the  Sanitary  Law  Amendment  Act 
1874  (37  S-  38  Vict,  c  89),  constituted  urban  sani- 
tary authorities,  and,  in  the  case  of  a  borougL, 
the  eovndl  was  made  the  urban  sanitary  autho' 
rity,  and  the  jurisdiction  of  the  commissioners 
under  the  local  Act,  over  the  part  of  their  distHct 
within  the  borough  was  transferred  to  the  council. 

By  sect.  16,  aU  expenses  incurred  or  payable  by  an 
urba/n  sanitary  authority  under  the  Samtary 
Acts  shaU,  where  the  local  government  Acts  were 
not  in  force  at  the  passing  of  the  Act,  be  defrayed 
in  the  case  of  the  coimcU  of  a  borough  oul  of  the 
borough  fwnd  or  borough  rate. 

A  borough  rate  has  ru>  exemption  in  favour  of  raU- 
ways. 

The  Public  HeaUh  Act  1876  (37  ^  38  VicL  c  65.), 
sect,  207,  enacts  that  aU  expenses  incurred  or 
payable  by  an  urban  authority  in  the  execution  of 
the  Act  shall  be  defrayed  out  of  the  district  fund 
and  general  district  rate,  except  where,  in  the  ccbse 
of  a  council  of  a  borough,  the  expenses  were  al  the 
time  of  the  passing  of  the  Act  payable  out  of  the 
borough  fund  or  borough  rate. 

By  sect.  211  a  railway  is  to  be  assessed  at  only  onC' 
fourth  of  its  value  in  m^Mng  a  general  district 
rale. 

Held  (affirming  the  judgment  of  the  court  below), 
that  the  effect  of  the  Act  of  1872  was  to  preserv 
the  powers  of  levying  expenses  as  they  s^od,  and 
merely  to  transfer  them  from  one  body  to  another 
to  be  exercised  in  each  district  according  to  the 
local  Act  of  the  district  by  the  new  body,  and  that 
consequently  the  case  did  not  come  within  the  ex- 
ception in  sect.  207  of  the  Act  of  1875,  amd  the 
railway  was  only  liable  to  be  assessed  at  one- 
fourth  of  its  value. 

This  was  an  appeal  from  a  decision  of  the  Court 
of  Appeal  (Bramwell,  Brett,  and  Cotton,  L.JJ.), 

(a)  Beported  by  C.  £.  Maldxv.  Esq.,  Biffrister4it-Iiaw. 


reported  in  tLe  Q.B.  Diy.  141,  and  40  L.  T.  Bep. 
N.  S.  47,  which  haA  affirmed  a  decision  of  the 
Queen's  Bench  Division  (Mellor  and  Lush,  JJ.) 
reported  in  35  L.  T.  Bep.  N.  S.  626,  bj  which 
a  decision  of  the  Court  of  Quarter  Sessions  amend- 
ing a  rate  imposed  bj  the  appellants  upon  the  fc  • 
spondent  company  for  defraying  cei«am  sanitaiy 
expenses,  subject  to  a  speoial  ^rae,  had  been 
affirmed. 

The  question  depended  upon  the  construction  of 
the  woras  of  several  sections  in  the  Public  Health 
j&cts  of  1872, 1874,  and  1875,  and  in  a  local  Act  of 
1848,  and  was  in  substance  whether  the  rate  in 
question  was  to  be  considered  a  "  district "  rate  or 
a  "  borough  "  rate,  and,  as  a  consequence,  whether 
it  should  have  been  assessed  on  more  than  one 
fourth  of  the  rateable  value  of  the  property  of  the 
company  within  the  district.  The  special  case  and 
the  various  sections  of  the  Acts  of  Parliament  are 
set  out  in  the  report  of  the  case  in  the  court  below, 
and  in  the  judgment  of  Lord  Hatherley. 

Upon  the  case  coming  before  the  Court  of 
AppesI,  the  question  was  raised  whether  an  appeal 
lay  from  the  Queen's  Bench  Division  to  the  Court 
of  Appeal  in  such  a  case;  the  Court  of  Appeal  was 
equally  divided  upon  the  point,  Cockburn,  C. J., 
and  Brett,  L.  J.,  holding  that  there  was  no  appeal, 
Bramwell  and  Cotton,  L.JJ.,  dissenting  (3  Q.  B. 
Div.  457.  38  L.  T.  Bep.  N.  S.  665).  The  over- 
seers then  appealed  to  the  House  of  Lords,  which 
decided  that  there  was  an  appeal  (4  App.  Caa.  30 ; 
39  L.  T.  Bep.  N.  S.  453),  and  the  case  was  accordingly 
heu^  by  tne  Court  of  Appeal  on  the  merits,  and 
firom  their  decision  the  present  appeal  was  brought. 

HerscheU,  Q.C.  and  Anstie  appeared  for  the 
appellants,  and  arffued  that  if  this  was  a ''  borough  " 
rate,  and  not  a  "district "  rate,  the  contention  of 
the  appellants,  that  the  property  of  the  company 
should  be  rated  at  its  full  value,  was  right,  the 
case  fiJling  within  the  first  exception  in  sect.  207 
of  the  Public  Health  Act  1875.  The  question 
really  turns  on  sect  16  of  the  Public  Health  Act 
of  1872,  as  interpreted  by  the  Act  of  1874.  The 
proviso  contained  in  that  section  does  not  sfiEect 
us,  and  if  so,  we  come  under  the  first  clause  of  that 
section,  and  are,  therefore,  within  the  exception  in 
sect.  207  of  the  Act  of  1875,  which  was  intended 
to  leave  things  as  they  were,  and  throws  as  back 
upon  the  Act  of  1872,  which  is  express.  The 
effect  of  the  leg^islation  is  to  give  the  new  urban 
sanitary  authority  powers  to  treat  the  district  as  a 
whole,  and  not  only  as  a  piece  of  the  old  commis- 
sioners' district  transferred  to  them,  and  separate 
from  the  rest  of  the  borough.  It  must  be  ad- 
mitted that  our  contention  ma^  lead  to  a  certain 
amount  of  hardship  in  removing  the  exemption 
given  hj  the  Walsall  Local  Act  of  1848,  but  the 
contention  on  the  other  side  would  cause  great 
confusion.  The  whole  question  is  the  construction 
of  sect.  16  of  the  Act  of  1872,  which  enacts  that 
expenses  of  carrying  out  all  the  powers  conferred 
by  the  Act  are  to  be  met  by  a  "  borough  rate,"  to 
which  the  exemption  claimed  by  the  respondents 
does  not  attach.  Where  districts  are  coincident,  a 
borough  always  has  the  pre-eminence.  This  can- 
not be  a  "  general  district  rate "  under  the  Act 
of  1875,  unless  it  would  have  been  so  before,  for 
the  words  of  sect.  207  of  that  Act  are  the  same  as 
those  of  sect.  16  of  the  Act  of  1872.  It  is  a  re- 
enactment,  and  the  same  words  must  have  the 
same  meaning  in  both  Acts.    All  these  expenses 
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Bre  sanitary  expenses  inonrred  under  the  Act  of 
1872,  and  all  expenses  so  incurred  are  to  be  paid 
out  of  a  "  borough  rate." 

Bosanguet  and  0.  A.  Neville,  for  the  respondents, 
supported  the  judgment  of  the  Court  of  Appeal. 

HerscheU,  Q.G.,  was  heard  in  reply. 

At  the  conclusion  of  the  arffuments,  their  Lord- 
ships took  time  to  consider  their  judgment. 

July  21. — ^Their  Lordships  gave  judgment  as 
follows : 

Lord  Hatheblet. — My  Lords,  the  substantial 
oueition  on  this  appeal  is  whether  the  respon- 
aents,  as  owners  and  occupiers  of  land  within  that 
part  of  the  foreign  of  Walsall  which  is  situate 
within  the  borough  of  Walsall,  part  of  which  is 
used  for  a  railway,  and  other  part  for  railway 
accommodation,  are  liable  to  be  assessed  at  a  rate 
purporting  to  be  made  under  the  provisions  of 
the  Public  Health  Act  afterwards  referred  to,  or 
any  of  them,  at  more  than  one  quarter  of  the  value 
at  which  their  property  is  assessed  for  the  rate. 
It  is  not  necessary  to  state  the  course  of  pro- 
cedure in  this  case  oeyond  sayinff  that  an  order  of 
the  court  of  quarter  sessions,  which  was  made  in 
&vour  of  the  present  respondents,  was  affirmed 
by  the  Queen's  Bench  Division,  and  the  order  of 
that  court  was  affirmed  by  the  Court  of  Appeal. 
From  the  order  made  on  the  last  occasion  the 
present  appeal  is  brought.  The  case  depends 
upon  the  construction  of  the  several  Acts  of  Par- 
liament, which  I  think  we  may  concur  with  t>e 
eourt  below  in  treating  as  "  perplexed  and  di£- 
cult."  By  an  Act  of  Parliament  called  "the 
Walsall  Improvement  Act  1848,"  commissioners 
were  appointed  for  carrying  into  effect  certain 
improvements  and  sanitary  arrangements  of  a 
district  consisting  of  the  whole  township  of  the 
borough  of  Walsall,  and  of  part  of  the  foreign  lyine 
within  the  borough,  and  part  of  the  adjoining  parish 
<^  Busholt,  then  lyinff  without  the  borough,  but 
since  added  thereto.  Por  the  purpose  of  paving 
the  expenses  of  the  commissioners,  and  making 
the  improvements  specified  in  the  Act,  they  were 
authorised  to  levy  an  "improvement  rate; "  but 
railways,  and  certain  other  property  therein  de- 
scribed, were  not  to  be  assessed  at  more  than  one 
quarter  of  their  net  value.  The  commissioners 
had  a  jurisdiction  extending  to  property  outside 
the  borough,  and  again  their  jurisdiction  did  not 
embrace  the  whole  of  that  borough.  If  the  rate 
before  us  for  consideration  was  rightly  levied  on 
the  respondents  as  a  "  borough  rate,"  it  will  not 
be  subject  to  the  deduction  of  three-quarters  of 
the  amount  assessed  on  them,  but  they  contend 
that  the  rent  should  have  been  levied  as  a  "  dis- 
trict rate,"  under  powers  vested  originally  in 
local  commissioners,  although  these  powers  are 
now  exercised  by  the  urban  authority  of  Walsall. 
Several  local  Acts  were  passed  between  the  years 
1842  and  1872  which  dealt  with  matters  of  sanitary 
Togulation,  and  contained  the  same  or  similar 
directions  as  to  levying  rates  on  one  quarter  only 
of  the  assessed  value  of  the  railway  property. 
The  Public  Health  Act  of  1872  constituted  urban 
authorities  throughout  the  kingdom,  and  defined 
the  several  urban  sanitary  districts,  that  of  Walsall 
being  one.  The  more  important  sections  of  this 
Act,  as  regards  the  question  in  dispute,  are  the 
7th  and  16th.  By  the  4th  section  the  borough  of 
WaJsaU,  including  so  much  of  the  Improvement 
Act  district  as  lay  within  the  borough,  became  an 
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*'  urban  sanitary  district,"  and  the  mayor,  alder- 
men, and  burgesses,  acting  by  the  council,  became 
the  "urban  sanitary  authority"  for  the  said 
district,  but  the  remainder  of  the  Improvement 
Act  district  continued  to  be  under  the  jurisdiction 
of  the  improvement  oonamissioners.  B]^  sect.  7 
it  is  provided  that  "  subject  to  the  provisions  of 
this  Act,  the  Local  Gkyvemment  Acts  shall  be 
deemed  to  be  in  force  within  the  district  of  every 
urban  sanitary  authority,  and  from  and  after 
the  first  meeting  of  an  urban  authority  in 
pursuance  of  this  Act,  there  shall  be  transferred 
and  attach  to  an  urban  sanitary  authority,  to  tho 
exdusion  of  any  other  authority  which  may  have 
previously  exercised  or  been  subject  to  the  same, 
all  powers,  rights,  duties,  capacities,  liabilities, 
and  obligations  within  such  district,  exercisable, 
or  attaching  by  or  to  a  local  board  under  the 
Local  Government  Acts,  and  by  or  to  the  sewer 
authority  under  the  Sewage  Utilization  Acts,  and 
by  and  to  the  nuisance  authority  under  the 
liuisanoes  Bemoval  Acts,  and  by  and  to  the  local 
authority  under  the  Common  Lodging  Houses 
Acts,  the  Artizans  and  Labourers'  Dwellings  Act, 
and  the  Bakehouse  Begulation  Act,  or  by  and  to 
any  of  the  said  authorities  under  any  of  such 
Acts,  or  any  Acts  amendinff  such  Acts.  By  sect. 
16  it  is  provided  as  follows:  "All  expenses 
incurred  or  payable  by  an  urban  sanitary  autho- 
rity under  the  Sanitary  Acts  shall,  if  the  Local 
Government  Acts,  or  the  provisions  of  those  Acts 
with  respect  to  rating,  were  at,  or  immediately 
before,  the  passing  of  this  Act  in  force  throughout 
the  district  of  such  authority,  or  within  a  local 
government  district,  wholly  within  such  district, 
be  defrayed  in  manner  provided  for  by  those  Acts, 
and  if  the  Local  Government  Acts  were  not  so  in 
force  at,  or  immediatelv  before  the  passing  of  this 
Act,  be  defrayed  as  follows,  that  is  to  say  (1)  in 
the  case  of  the  coundl  of  a  borough,  out  of  the 
borough  fund  or  borough  rate  ;  (2)  in  the  case  of 
improvement  commissioners,  out  of  any  rate 
in  the  nature  of  a  general  district  rate  levia- 
ble by  them  as  such  commissioners  throughout 
the  whole  of  their  district :  Provided  that  where 
an  urban  sanitary  authority  had,  before  the  passing 
of  this  Act,  power  to  levy  within  its  district  a  rate, 
or  rates,  for  paving,  sewering,  or  other  sanitary 
purposes,  all  expenses  incurred  by  such  authority 
in  tne  performance  of  its  duties  under  the  Sanitary 
Acts  shall  be  defrayed  out  of  such  rate  or  rates, 
except  where  at  the  time  of  the  passing  of  this 
Act  any  such  expenses  were  chargeable  upon  the 
borough  fund  or  borough  rate,  in  which  case  such 
expenses  shall  continue  so  chargeable."  I  think 
that  sect.  7  transferred  all  the  powers  of  the 
special  commissioners  under  the  Acts  there 
specified  to  the  urban  authority  constituted  by 
sect.  3  of  the  Act,  and  in  particular  the  Walsall 
Corporation,  as  an  urban  authority,  acquired  the 
powers  so  transferred  from  the  district  com- 
missioners to  the  exclusion  of  these  commissioners. 
Sect.  16  of  the  Act,  as  it  seems  to  me,  directs  all 
expenses  to  be  paid  as  follows :  If  the  Local 
Grovemment  Acts,  or  their  provisions  as  to  rating, 
were  in  force  throughout  the  district  of  the  urban 
authority,  which  was  not  the  case  at  Walsall,  then 
in  manner  provided  by  the  local  Acts ;  but  if  not, 
then  in  case  of  the  council  of  a  borough  being  the 
authority,  out  of  the  borough  fund ;  in  the  case  of 
commissioners,  by  a  rate  to  be  levied  by  them. 
There  is  a  proviso  at  tho  end  of  the  clause,  which 
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I  think  is  intended  to  express  that  when  any 
urban  aathority  reconstitnted  by  the  Act  had, 
before  the  passinfit  of  the  Act,  been  inyested  with 
powers  of  rating  for  special  purposes  and  for  ex- 
penses, they  shall  still,  as  reconstituted  by  the 
Act  of  1872,  have  the  same  powers  after  the 
passing  of  that  Act,  and  the  expenses  shall  be 
paid  out  of  the  rate  so  levied  unless  where  they 
were  then  chargeable  on  the  borough  fund,  in 
which  case  they  should  continue  so  to  be.  It 
seems  to  me  that  the  powers,  though  transferred 
by  sect.  7  to  the  new  "  urban  authority  "  were  yet 
intended  to  be  kept  distinct,  and  were  to  be 
exercised  in  each  district  according  to  Uie  local 
Act  of  the  district  by  a  new  body.  I  next  come 
to  the  Act  of  1874.  By  the  Sanitary  Law 
Amendment  Act  1874,  sect.  3,  it  is  provided : 
"  Whereas  doubts  have  arisen  as  to  the  extent  and 
meaning  of  sect.  7  of  the  principal  Act,  be  it 
therefore  declared  and  enacted  that  the  provisions 
of  the  said  seotioft  shall  be  deemed  to  have  applied 
to  every  authority  acting  at  the  time  of  the  passing 
of  the  principal  Act  under  the  powers  conferrea 
upon  them  oy  a  local  Act  with  respect  to  any 
sanitary  purposes,  and  that  all  the  powers,  rights, 
duties,  capacities,  liabilities,  and  obligations  of 
any  authority  having  jurisdiction  under  a  local 
Act  in  the  district  of  an  urban  sanitary  authority 
at  the  time  of  the  passing  of  the  principal  Act, 
so  far  as  they  or  any  of  them  relatea  to  such  pur- 
poses, were  transferred  to  and  became  attached  to 
the  urban  sanitary  authority  therein  referred  to." 
The  difficulty  arose  partlv  from  the  expression 
**  urban  sanitary  authority  being  used  in  the  Act 
of  1872  with  regard  to  their  having  exercised 
powers,  evidently  meaning  before  the  passing  of 
the  Act  of  1872,  and  yet  the  urban  sanitary 
authorities  were  only  constituted  by  that  Act. 
By  this  Act  of  1874  it  seems  to  have  been  intended 
to  explain  what  the  Legislature  meant  by  "  urban 
sanitary  authority"  in  the  Act  of  1872.  The 
result  in  the  case  before  us  would  be  that  the 
powers  given  by  the  Act  of  1872  to  be  exercised  by 
the  urban  authority  would  be  exercised  according 
to  the  manner  in  which  they  would  have  been 
exercised  by  the  commissioners  whom  the  urban 
authority  replaced  if  those  commissioners  had 
been  constituted  a  new  board  called  the  "  Urban 
Sanitary  Authority."  In  this  case  the  authority 
was  not  in  the  Corporation  of  Walsall,  but  was  in 
special  commissioners  appointed  under  the  special 
Act,  which  was  referred  to  in  the  argument  of 
this  case.  This  Act  makes  it  clear  that  M  the 
powers  of  the  special  local  Act  were  intended  to 
be  preserved,  and  is  favourable  in  this  respect  to 
the  respondents.  I  think  the  whole  scheme  of 
1872  was  to  preserve  the  powers  of  levying  ex- 
penses exactly  as  they  stood,  and  merely  to 
transfer  the  powers  from  one  set  of  officials  to 
another.  We  then  come  to  an  Act  which  was 
much  relied  upon  in  the  court  below,  and  has  been 
deservedly  relied  upon  in  the  argument  in  this 
House— the  Act  of  1875.  Sect.  207  of  that  Act 
says :  "  All  expenses  incurred  or  payable  by  an 
nrban  authority  in  the  execution  of  this  Act,  and 
not  otherwise  provided  for,  shall  be  charged  on 
and  defrayed  out  of  the  district  fund,  and  general 
district  rate  leviable  by  them  under  this  Act, 
subject  to  the  following  exceptions,  namely,  that 
if  in  any  district  the  expenses  incurred  by  an 
urban  authoritj^,  being  the  council  of  a  borough, 
in  the    execution    of   the    saTiitary    Acts,    were 


at  the  time  of   the  passing  of   this  Act  pay- 
able out  of  the  borough  fund  or  borough  rate, 
then  the  expenses  incurred  bv  that  authority  in 
the  execution  of  this  Act  shall  be  charged  on,  or 
defrayed  out  of   the  borough   fund  or    borough 
rate;    and  that  if  in  any  district  the  expenses 
incurred  by  an  urban  authority,  being  improve- 
ment  commissioners,  in   the   execution    of   the 
Sanitary  Acts  were,  at  the  time  of  the  passing  of 
this  Act,  payable  out  of  any  rate  in  the  nature 
of  a  general  district  rate,  leviable  by  them  as 
such   commissioners,  throughout   the  whole   of 
their  district,  then  the  expenses  incnned  by  that 
authority  in  the  execution  of  this  Act  shall  be 
charged  on  and  defrayed  out  of  such  rate ;  and 
for  the  purposes  of  this  section  the  council  of  the 
borough  of   Folkestone  shall  be  deemed  to  be 
improvement  commissioners;  and  that  where,  at  the 
time  of  the  passing  of   this  Act  the  expenses 
incurred  by  an  urban  authority  in  the  execution  of 
certain  purposes  of  the  Sanitary  Acts  were  pay- 
able out  of  the  borough  fund  and  borough  rate, 
and  the  expenses  incurred  by  such  authority  in 
the  execution  of  the  other  purposes  of  the  said 
Acts  were  payable  out  of  a  rate  or  ratics  leviable 
by  that  authority  throughout  the  whole  of  their 
district  for  paving,  sewering,  or  other  sanitary 
purposes,  then  the  expenses    incurred   by  that 
authority  in  the  execution  of  the  same  or  similar 
purposes  respectively  under    this  Act  shall  be 
respectively  cnarged  on  and  defrayed  out  of  the 
borough  fund  and  borough  rate,  and  out  of  the 
rate  or  rates  leviable  as  aforesaid."    Sect.  10  of 
the  same  Act  transfers  all  the  powers  and  obliga- 
tions, but  does  DO  more.    Sect.  207  directs  that  all 
expenses  shall  be  paid  out  of  the  district  fund  and 
f^eneral  district  rate  leviable  under  the  Act,  sub- 
ject to  three  exceptions.    Unless  then  the  appel- 
lants can  make  out  that  the  expenses  in  question 
on  this  appeal  fall  under  one  of  such  exceptions, 
the  rate  should  be  levied  as  the  respondents  desire 
it,  viz.,  not  out  of  the  borough  rate,  but  out  of  the 
fund  raised  under  the  powers  of  the  special  Act 
which  provides  that  one  fourth  only  of  the  assess- 
ment of  the  railway  property  shall  oe  raised.   The 
exceptions  are:   First,  when  at  the  time  of  the 
passmg  of   the  Act  of   1875  the  expenses  were 

Say  able  out  of  the  borough  fund.  This  mast 
epend  then  on  the  view  taken  of  sect.  16 
of  the  Act  of  1872;  and  I  have  already  said 
that  it  appears  to  me  that  under  the  previous 
Acte  the  expenses  since  1872  were  payable  out  of 
the  district  fund,  and  not  out  of  the  borough  fund. 
The  other  two  exceptions  manifestly  are  not 
such  as  to  sanction  the  appellants'  contention. 
I  think  the  remark  of  Cotton,  L.J.  very  just,  that 
one  should  not  so  construe  an  Act  as  to  take  away 
a  privilege  granted  by  a  former  Act  without 
any  direct  repeal  of  that  Act,  or  inferenoe  of  inten- 
tion so  strong  as  to  authorise  us  to  say  that 
the  two  Acts  could  not  stand  together,  unless  one 
of  them  was  so  construed.  I  see  no  such  inferenoe 
from  the  course  that  the  Legislature  has  taken ; 
it  has  carefully  preserved  the  existing  powers  as 
regards  the  area  of  the  rate,  and  has  only  changed 
the  instruments  which  are  to  exercise  the  powers. 
For  these  reasons  I  think  the  contention  of  the 
appellants  is  wrong,  and  the  decision  of  the  court 
lielow  is  right,  and  I  advise  your  Lordships,  and 
move  your  Lordships  to  affinn  the  order  of  the 
court  below,  and  to  dismiss  the  appeal  with  costs. 
Lord  Blackbxtbv. — ^My  Lords,  I  agree  with  the 
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motion  of  the  noble  and  learned  Lord.    Under 
sect.  207  of  the  Aot  of  1875  the  expenses  are  to  be 
paid  out  of  the  district  fund  raised  bj  a  district 
rate  unless  the  appell*uit8  oan  show  that  the  case 
comes  within  one  of  the  exceptions.    It  is  con- 
tended that  it  comes  within  the  first  exception,  in 
which  case  thej  are  to  be  paid  for  ont  of  the 
borough  fond,  and  raised  by  a  borough  rate.    The 
respondent's  property  is  of  that  class  which  is  to 
be  rated  at  a  lower  value  to  a  district  rate,  and  at 
its  full  Talne  to  a  borough  rate,  and  it  is  that 
which  makes  the  question  of  practical  importance ; 
and  the  parties  when  before  tne  court  of  quarter  ses- 
sions agpreed  what  was  to  be  done  when  the  question 
was  decided ;  but  the  question  of  law  to  be  decided 
is  whether  the  expenses  should  be  raised  by  one 
rate  or  the  other,  and  this  depends  on  whether,  in 
the  borough  of  Walsall,  the  "  expenses  incurred  by 
the  urban  authority   in  the   execution   of    the 
Sanitary  Acts  were,  at  the  time  of  the  passing  of 
that  Act,"  11th  Aug.  1875,  payable  out  of  the 
borough  fund  or  borough  rate ;  and  the  answer  to 
that  question  depends  on  whether,  on  the  true 
construction  of  sects.  7  and  16  of  the  Act  of  1872, 
coupled  with  the  declaratory  enactments  of  the 
Aot    of   1874»    the  expenses  were  on  the    11th 
Aug.  1875  payable  in  part  out  of  a  rate  to  be 
imposed  under  the  rating  powers  of  the  local  Aot  of 
1848  on   the   portion    oi    the    district    subject 
to  the  powers  of  the  commissioners   appointed 
under  tnat  Act,  which  was  by  the  Act  of  1874 
brought  within  the  urban  district.      If   so  the 
expenses,   which,   I   think,    means    the   whole 
expenses,  were  not  payable  out  of  the  borough 
fund,  and  the  case  is  not  within  the  first  exception. 
I  have  endeavoured  in  vain  to  find  ont  what  those 
who  firamed  the  enactments  in  the  Acts  of  1872 
and  1874  meant  to  be  done  in  this  respect.     The 
powers  conferred  by  the  local  Act  are  not  put  an 
end  to»  they  are  transferred  to  the  urban  autho- 
rity, and  one  would  say  that  the  intention  must 
have  been  that  those  powers  thus  transferred,  not 
put  an  end  to,  should  be  exeroifted  within  the 
portion  of  the  district  transferred  to  the  urban 
authority,  so  as  to  preserve  unaffected  the  vested 
rights  of  those  holding  the  class  of  property  which, 
under  a  rate  levied  under  the  local  Act,  was  to  be 
assessed  at  a  lower  value ;  and  a  great  many  good 
arguments  may  be,  and  were,  urgod  in  favour  of 
that  view.     But  then  they  are  to  exercise  the 
powers  transferred  to  them  "  to  the  exclusion  of 
any  other  authority  which  may  have  exercised  the 
same."    The  rating  power  given  by  the  Act  of 
1848  was  a  power  to  the  commissioners  to  make  a 
rate  over  the  whole  of  the  district  subject  to  that 
Act,  and  it  is  excessively  difficult  to  understand 
how  that  power  could  be  exercised  by  the  urban 
authority  to  the  exclusion  of  the  commissioners, 
and  over  only  a  part  of  that  district,  unless  by 
implication    a  power   was   g^ven   to  the  urban 
authority  to  make  a  new  rate  over  that  port  only, 
which  is  a  violent  implication.      I  am  glad  that 
the  new  legislation  is  such  as  to  render  it  unneces- 
sary ever  to  impose  such  a  rate,  which  it  would  be 
very  difficult  to  make,  and  the  proviso  to  sect.  16 
especially,  as  made  by  the  Act  of  1874,  further 
perplexes  the  question.     But  I  agree  with  the 
observation  of  Cotton,  L.J.,  that  it  is  a  rule  of 
construction   that  when   a   perpon,   or  class  of 
persons,  is  entitled  to  a  ben^t,  it  is  to  be  pre- 
sumed that  the  vested  interest  is  respected,  and  it 
18  not  to  be  taken  away  by  a  subsequent  statute 


by  general  words,  or  unless  the  intention  so  to  do 
clearly  appears ;  and  I  mav  add  that  in  sect.'  16  of  the 
Aot  of  1872  it  is  provided  that  when  the  Local 
Grovernment  Acts  were  in  force  in  a  local  govern- 
ment district  absorbed  in  an  urban  district  con- 
sisting of  a  borough,  so  as  to  give  the  owners  of 
the  class  of  property  within  that  smaller  district 
a  vested  interest  in  its  being  rated  at  the  lower 
rate,  the  expenses  throughout  the  whole  urban 
district  are  to  be  defhtyed  by  a  district  rate.  This, 
to  my  mind,  shows  that  the  general  intention  was 
to  respect  these  vested  rights  where  they  had 
come  into  operation  in  a  part  of  the  urban  district ; 
and  the  exceptions  in  sect.  207  of  the  Aot  of  1875 
are  all  framed  with  a  view  to  g^ve  effect  to  the 
same  general  principle.  I  do  not  wish  to  disguise 
that  I  nave  not  been  able  to  understand  the  enact- 
ments as  they  originally  stood  in  sects.  7  and  16 
of  the  Act  of  1872,  and  that  the  declaratory  enact- 
ments in  the  Act  of  1874  have,  to  my  mind,  made 
darker  what  was  dark  enou|fh  without.  But  I 
think  there  is  no  sufficient  indication  of  an  in- 
tention to  depart  from  the  general  principle,  and 
conseqaentl)r  I  agree  that  the  appeal  should  be 
dismissed  with  costs. 

Lord  GoEDON. — My  Lords,  the  case  is  somewhat 
complicated,  but  on  a  careful  consideration  of  it, 
and  of  the  arguments  adduced  at  your  Lordships' 
bar,  I  have  seen  no  reason  to  doubt  that  the 
courts  have  arrived  at  a  right  result.  I  concur  so 
entirely  in  the  views  so  well  expressed  by  Cotton, 
L.J.,  and  in  the  judgment  which  has  been  delivered 
by  the  noble  and  learned  lord  now  on  the  wool- 
sack, that  I  consider  it  unnecessary  to  detain  your 
Lordships  by  saving  more  than  that  the  judgment 
appealed  from  should  be  affirmed. 

Order  appealed  from  affirmed,  and  appeal 
dismissed  toiUi  costs. 

Solicitors  for  the  appellants,  Sha/rne,  Parkers, 
and  Co.,  agents  for  Wilkinson  and  Oillespief 
Walsall. 

Solicitors  for  the  respondents,  B.  F.  Roberts. 
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(Before  BKAMWXLL,BA66ALLAT,andTHESI0EB,L.JJ.) 

Eeo.  v.  Bishop  of  Oxfokd.  (a) 

Ecclesiastical  law — Church  Discipline  Act  (3^4 
Viet.  c.  86),  s.  a—"  It  shaU  he  laicful  "—Oon- 
stmction  of,  in  stattUe — Discretion  of  hishop  to 
issue  commission  on  complaint  against  a  derk  in 
respect  to  ecdesiastieal  offences — Public  Worship 
Regulation  Act  1874  (37  ^  38  Vict.  c.  85  j. 

Sect.  3  of  the  Church  Discipline  Act  (3^4  Vict, 
c.  86)  enacts  that  "  in  every  case  of  a  derk  in 
holy  orders  of  the  United  Church  of  England 
and  Ireland,  who  may  be  charged  with  any 
offence  against  the  laws  ecdesiastieal,  or  con' 
ceming  whom  there  may  exist  scandal  or  evil 
report  as  having  offended  against  the  said  laws, 

(a)  Beported  by  P.  B.  Hutchzss  mad  W,  Applitoh,  Esqn. 
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U  shall  he  lamful  for  the  bishop  of  the  diocese 
ivithin  which  the  offence  is  alleged  or  rc'ported  to 
have  been  committed,  on  the  appUcoHon  of  any 
pa/rty  complaming  thereof,  or,  %f  he  shall  think 
fit,  of  his  own  mere  motion,  to  isstte  a  commission 
under  his  hand  and  seal  tofiae  persons,  of  whom 
one  shall  be  his  vicar-aeneral,  or  an  archdeacon, 
or  rwral  dean  toithm  the  dr'-ocese,  for  the  pwrpose 
of  making  inquiry  as  to  the  grounds  of  such 
oha/rge  or  report,** 

SM^  {reversing  the  decision  of  the  Queen's  Bench 
Dwision,  who  made  absolute  a  rule  nisi  for  a 
mandatTMs  commanding  the  Bishop  of  Oxford  to 
issue  a  e^mMsion  under  the  above  seetion),  thai 
the  section  is  not  obligatory,  bui  oonfws  a  dis' 
cretion  upon  the  bishop  to  proceed  when  a  com- 
plaint  is  m.ade  to  h%m  against  a  cleric  in  tlte 
diocese  in  respect  of  the  ecclesiasHcal  offen.cs 
referred  io. 

Held  also,  {hat  the  Ohwrch  Discipline  Act  is  not 
ejected  by  the  provisions  of  the  Public  Worship 
Segulation  Act  1874. 

Appeal  firom  a  decision  of  the  Queen's  Bench 
Division  (reported  ante,  vol.  11,  p.  486;  and  40 
L.  T.  Bep.  N.  S.  162). 

A  rale  nisi  for  a  mandamus  was  obtained  in 
the  Queen's  Bench  Division  commanding  the 
Bishop  of  Oxford,  porsoant  to  the  provisions  of 
3  &  4  Vict.  o.  86,  either  to  issue  a  commission 
under  his  hand  and  seal  for  the  purpose  of  makins 
inquiry  as  to  the  grounds  of  the  charge  preferr:a 
by  F.  G.  Julius  a^;ainst  the  Bev.  Thomas  Carter, 
rector  of  the  parish  of  Olewer,  im  the  county  of 
Bierks,  or  to  send  the  case  by  letters  of  request  to 
the  Court  of  Appeal  of  the  province,  to  oe  then 
heard  and  determined  according  to  the  law  and 
practice  of  the  Court. 

Upon  cause  being  shown,  the  Queen's  Bench 
Division  made  the  rule  absolute. 

The  Bishop  of  Oxford  and  the  Bev.  Thomas 
Carter  appealed. 

The  /acts  of  the  case,  and  the  arguments, 
sufficiently  appear  from  the  judgments  (post). 

The  appeius  were  argued  by  0,  Bowen  (Muir 
Mackenzie  with  him),  for  the  Bishop  of  Oxford, 
bv  Oharles,  Q.C.,  and  PhiUimore  for  the  Bev. 
Thomas  Carter,  and  by  Dr.  Stephens,  Q.C.,  and 
Jeune,  for  the  respondent,  Dr.  Julius. 

0.  Bowen  replied.  Our.  adv.  vul^. 

May  30. — ^The  following  judgments  were  de- 
livered:— 

Bbamwell,  L.  J. — I  am  of  opinion  that  this  ap- 
peal must  be  allowed ;  that  our  duty  is  marked 
out  for  us.  There  is  from  the  time  the  Church 
Discipline  Act  passed  until  now  such  an  amount 
of  authority  as  to  its  construction,  that  in  my 
j  advent  we  are  bound  to  follow  it.  It  was 
decided  in  Beg.  v.  Bishop  of  Ohicheeter  (2  E.  &  E. 
209 ;  29  L.  J.  23,  Q.  B.)  that  it  was  not  compulsory 
on  the  bishop  under  sect.  3  to  issue  the  com- 
missions there  mentioned.  I  lubve  the  authority 
of  Sir  B.  Phillimore  for  saying  that  Lord  CampbeU 
told  him  he  had  concurred  m  the  judgment  and 
reasons  of  Wightman,  J.  The  same  was  decided 
by  the  Privy  Council  in  Elphinetone  v.  PwrcJtas 
(L.  Bep.  3  P.  C.  245)  in  1870.  Before  and  between 
the  times  of  the  two  decisions,  beginning  in  1842, 
there  is  a  vast  amount  of  expression  of  well-con- 
sidered opinions  to  the  same  effect.  There  are, 
indeed,  some  expressions  of  doubt;  not,  as  I 
think,  indicating  a  contrary  opinion,  but  indiicatiug 


a  doubt  whether  the  statute  was  or  was  not  oUi* 
gatory.     There  is  also  one  clear  expression  of 
opinion  that  it  was,  by  one  whose  authority  I  deeiro 
to  treat  with  the  greatest  respect — I  mean  ihe- 
opinion  of  Dr.  Lushington,  refened  to  in  Diteher 
V.  Denison  (11  Moo.  P.  C.  Cases,  at  p.  346).    Of 
this,  however,  it  may  £urly  be  said  that  it  was  not 
necessary  for  the  judgment ;  was  expressed  as  a 
defence  for  the  arohbiSiop  in  answer  to  oomplaints- 
against  him  for  having  proceeded,  and  was  founded 
on  what  certainly  was,  as  I  think,  an  erroneous 
belief  of  the  opimon  of  Lord  Stowell  and  Sir  John 
NichoU  as  to  the  state  of  the  law  before  the- 
statute.  But  giving  all  weight  to  these  doubts  uid 
to  this  decision,  they  are  not  to  compare  with  the 
authorities  the  other  way.    The  last  of  them  was 
the  decision  of  Elphinstone  v.  Purdhas  («up.),  % 
decision  of  the  Privy  Council,  the  ultimate  Court 
of  Appeal  in  causes  eodesiasticaL  It  is  remaridble 
that' in  the  judp;ment  appealed  fix>m  this  case  ia 
only  referred  to  m  examining  the  state  of  the  law 
before  the  Church  Discipline  Act.  It  is,  however,  % 
decision  on  this  very  Act,  and  on  the  veiyquestiQa 
before  the  court  beu)w,  and  now  before  us.  In  my 
opinion  we  are  bound  to  follow  it,  and  should  be, 
even  if  not  preceded    bv  the  other  cases  and 
authorities  I  have  referred  to.    Taken  with  them, 
with  all   respect   to   those  who   have   thought 
otherwise,  I  cannot  but  think  that  we  are  con- 
cluded.   The  decisions  and  opinions  are  such  and 
so  many  that  we  ought  to  follow  them.    This  is 
my  conviction.     I  uiink  that  at  least  none  bu6 
the  ultimate  Court  of  Appeal  should  overrule- 
opinions  so  expressed,  even  if  that  should ;  as  to 
which  I  content  myself  with  observing  that  where 
the  law  has  been  laid  down,  and  generally  sup- 
posed and  taken  to  be  correctly  liud  down  and 
acted   on,   great  judges    have    doubted   much 
whether  if  wrong  the  remedy  was  not  in  th» 
legislature.    I  do  not  examine  the  authorities  in 
detail,  as  Baggallay,  L.J.,  in  his  judgment  haa 
done  so,  and  I  entirely  agree  in  ul  that  he  has 
said  on  these  cases  on  this  head,  and  idso  on  those 
relating  to  the  state  of  the  law  before  the  Church 
Discipune  Act.  But  there  is  one  matter  on  which 
I  wisn  to  say  a  word.    Both  mv  learned  brothera 
have  discussed  our  admission  of  the  opinion  given 
by  the  Lord  Chancellor  to  the  House  of  Loras  on 
the  occasion  of  the  Public  Worship  Begnlation 
Act  1874.    I  really  do  not  know  that  there  is  any 
definite  rule  as  to  what  may  or  may  not  be  dted 
and  acted  on  as  authority.    Ko  dombt,  we  must 
act  on  general  principles,  and  I  suppose  they 
would  exclude  what  is  said  in  debate  in  either 
House  of  Parliunent.    But  to  r^ect  the  opinion 
of  the  head  of  the  law  as  to  what  is  the  law,  given 
to  advise  the  hijg^hest  court  of  judicature  in  the- 
oountiy,  sitting  mdeed  in  its  legislative  capacity, 
and  at  the  same  time  admit  the  obiter  dicium  of  a 
judge  at  Nisi  Prius  either  in  our  own  or   an 
American  court  seems  somewhat  strange;  more- 
especially  as  it  is  certain  that  if  it  ought  to  be 
excluded,  any  judge  knowing  of  it  and  exduding 
it,  woiQd  as  soon  as  he  lefb  the  court  consult  the 
Hansard  he  had  before  rejected,  I  cannot  think  it 
was  wrong  to  admit  it.     I  am  prepared*  t^en, 
on  this  ground  to  reverse  the  decision  of  the 
court  bmow,  and  I  am  not  sure  that  I  ought 
to  say  more.    If  the  law  is  laid  down,  it  is  imma- 
teritJ  for  our  purpose  whether  it  is  rightly  laid 
down  or  not.   Wo  must  follow  it.   To  discuss  may 
seem  to  doubt  its  correctness.    However,  as  L 
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cannot  but  think  that  if  unaided  by  previoas 
ezpresnions  of  opinion  I  should  have  come  to  the 
same  conclusion,  I  wish  to  say  why.    The  ques- 
tion is  whether  sect.  3  of  the  Church  Discipline 
Act  makes  it  compulsory  on  the  bishop  to  issue  a 
commission  on  a  complaint  made  to  him  of  an 
offence  affainst  the  laws  ecclesiastical  committed 
by  a  clerk  in  his  diocese.    To  determine  this  it  is 
admitted  by  both  sides  that  it  is  desirable  to  ascer- 
tain  what   was   the   law    in   relation   to   such 
matters    before    the    Church    Discipline   Act; 
whether  the  bishop  was  bound  to  allow  the  office 
of  iadge  to  be  promoted,  or  whether  it  rested 
witniB  iiis  discretion.    Kow,  it  does  appear  to  me 
most  clear  that  the  latter  is  the  truth ;  positively 
the  whole  authority  is  one  way,  the  few  expres- 
sions that  mi^ht  seem  contrary  referring  to  the 
duty  of  the  bishop  to  exercise  his  discretion  in 
fayoar  of  allowing  the  office  to  be  promoted  when 
a  proper  oase  was  presented  to  him.    The  opinion 
of  Lord  Stowell  is  express,  that  it  is  not  enough 
that  a  prima  facie  case  is  made  out.    The  mo- 
tives and  design  of  the  would-be  promoter  must  be 
looked  to.    It  was  attempted  to  make  out  that 
there  is  something  midway  between  a  discretion 
and  no  disoretion.    It  is  certainly  true  that  where 
one  man  affirms  a  thing  to  exist  and  another 
affirms  it  not  to  exist,  neither  may  make  out  his 
poposition ;  nevertheless  one  of  those  propositions 
is  inevitably  true.    And  if  in  order  to  construe  a 
statute  we  must  see  what  the  law  was  before  it, 
we  must  find  that  it  was  or  that  it  was  not  as 
the  one  or  the  other  party  alleges.    It  cannot  be 
and  not  be,  or  anytning  between  the  two.    No 
doubt  there  may  have  been  a  disoretion  in  the 
bishop,  BO  that  aDowing  the    promotion  of  the 
office  ol  judge  was  not  ex  debito  jtiglUuB,  yet  there 
may  have  been  a  practice,  and  in  a  sense  a  duty,  a 
moral  dut^,  or  duty  of  imperfect  obligation,  to 
pennit  it  in  a  proper  case.    But  if  that  is  the 
middle  term — if  it  was  only  "  almost  of  right," 
and  not  auite — it  was  not  of  right ;  and  then  it 
remains  tnat  it  was  not  an  enforceable  duty,  that 
the  law  would  not  compel  its  performance,  that  it 
was  not  ex  debito  jtutUtm,  and  that  the  bishop  had 
a  discretion,  and,  if  not  restrained  by  his  oon- 
cience,  could,  that  is,  had  power  to  refuse  it  even 
improperly,  and  could  properly   and  rightfully 
remse  it  in  all  cases  where  his  consdenoe  told  him 
he  ought  to  do  so.    I  can  have  no  doubt  this 
was  the  case  before  the  statute.    I  do  not  under- 
stand the  oourt  below  to  have  held  otherwise,  or  I 
should  not  spedk  so  oonfildently.     Of  course,  it 
does   not   settle   the  question   before  us.    The 
Legislature  may  have  thought  that  the  proceeding 
was  so  muoh  of  course  that  it  might  be  made  com- 
pnlBOry  with  no  practical  iJteration.     But   sup- 
posing there  was  a  discretion  before  the  Church 
Discipline  Act  as  to  allowing  the  office  of  judge 
to  be  promoted,  is  there  anything  to  show  tmt 
that    disoretion    should    cease,    and    none   be 
substituted  for  it  P      I  cannot    see    anything 
to  that   effect.      The   statute  is  to  alter   pro- 
oedure.      It  still  leaves  it  discreuonary  whether 
the  bishop   will   not     in    certain    cases    send 
the  case  by  letters  of  request  to  the  Metropolitan 
Court;    and    this    strange   consequence    would 
follow  from  holding  the  section  to  be  compulsory, 
that  if  the  bishop  should  think  that  nothing  ought 
to  be  done,  but  that  if  any  step  was  to  be  taken 
it  would  be  better  it  should  be  by  letters   of 
request,  he  could  not  be  compelled  to  take  that 


step,    but     could    be    compelled    to    take    the 
other  though  he  thought  it  the  worst  of  the  two* 
But  whai^ever  was  the  former  law  or  practice,  let 
us  examine  the  section.    There  is  no  provision 
regulating  who  is  to  be  the  complainant :  it  may 
be  any  one,  man,  woman,  or  chila,^  churchman  or 
other,  for  aught  I  can  see.    There  is  no  provision 
how  the  complaint  is  to  be  made,  by  writing  or 
verbally ;  no  provision  how,  if  at  all,  it  is  to  be 
verified ;  no  provision  that  the  complainant  shall 
undertake  to  prosecute,  or  shall  be  liable  to  costs ; 
no  provision  as  to  the  character  or  nature  of  the 
offence,  how  far  its  prosecution  may  be  desirable 
in  the  interests  of  religion  or  morality ;  not   a 
word  as  to  its  being  possibly  an  isolated  offence, 
and  unintentional  and  atoned  for;  nothing  as  to 
themotivesorobjeot  of  the  complainant.     I  can 
only  understand  the  omission  of  all  these  matters 
by  the  Legislature  having  g^ven  a  discretion  to 
the  bishop  to  refuse  to  issue  a  commission  unless 
it  was  asked  in  a  proper  case  by  a  proper  person, 
properly  substantiated,  and  with  some  satisfactory 
assurance  it  would  be  properly  prosecuted,  and 
possibly  with  a  liability  to   costs.      Of  course, 
1  am  aware  that  on  general  principles  the  com- 
plaint must    be   bond   fide,    but    how   is    the 
bishop     to     determine     this     unless     he     has 
some  discretion  P    It  is  said  as  to   this,  and  as 
to  the  other  matters  I  have  mentioned,  that  the 
Queen's  Bench  would    not   issue  a  ^  mandamus 
except  in  a  proper  case;  but  what  is  that  but 
to  transfer  the  disoretion  from  the  bishop  to  the 
Queen's  Bench  Division,  and  with  this  singular 
consequence,  that  if  a  bishop  refused  to  issue  a 
commission  on  the  ground  that  the  matter  com- 
plained of  was  not  an  offence  ecclesiastical,  the 
Queen's  Bench  must  sit  in  judgment  on  him,  and 
if  they  hold  it  is,  order  him  to  issue  the  commis- 
sion.    I7ow  I  have   too   much  re^rd  for  the 
common  law  not  to  prefer  it  and  its  judges  to  all 
other,  but  I  cannot  think  that  it  is  desirable  it 
should  have  such  a  duty  as  this  put  on  it.    If  it 
should  be  said  that  it  has  of  ten  to  lay  down  for 
inferior  tribunals  a  law  which  it  has  not  to  admi- 
nister, I  admit  it;    but  it  is  a  law  within  the 
cognisance   and  competency,  depending   on  tho 
common  law  or  statute.     It  is  said  that  the  mis- 
chiefs here  pointed  out  are  obviated  by  this,  that 
the  comndssioners  have  a  discretion,  and,  if  they 
think  it  undesirable  to  proceed  with  the  case,  may 
report  that  there  is  no  prima  facie  ground  for  so 
doing.     I  am  by  no  means  clear  that  thejr  ought 
to  do  so.    The  inclination  of  my  opinion  is  that 
they  are  to  inquire  whether  the  case  is  prmd  facie 
established  in  fact.     But  suppose  they  could ;  if 
there  is  no  discretion  in  the  bishop,  what  would 
that  be  (to  apply  a  previous  argument)  but  to 
transfer  the  discretion  from  him  to  them,  and  whj 
should   that    be   done  P    especially    when   it   is 
remembered  that  the  commission  cannot  be  issued 
without  trouble  and  expense  to  the  oommissioners 
and   party  complainea   of.     Another  argument 
against  tms  being  obligatory  on  the  bishop  is  that 
it  is  contrary  to  analogy.    Complaint  is  niade  that 
there  may  be  a  wronffunpunished.    So  there  may 
be  at  common  law.    The  Queen  may  pardon ;  the 
Attorney-General  enter  a  noUe  prosequi  to  any 
indictment.     Why  may  not  the  bishop,  who  is  in 
the  nature  of  prosecutor,  do  the  sameP     It  is 
strange  that  if  Mr.  Carter  should  be  indicted  for 
these  offences,  tho  prosecution  could  be  stopped, 
but  cannot  be  if  proceedings  are  in  the  Ecclesias- 
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tioal  Courts.  I  now  proceed  to  examine  the  words 
of  the  section,  and  I  confess  I  do  so  with  a  strong 
belief  they  will  not  be  found  to  be  compulsory. 
It  cannot  be  doubted  that  the  Act  is  very 
loosely  drawn.  In  discussing  the  section  £ 
will  leave  out  for  the  moment  the  bishop's 
alternative  power  to  issue  the  commission 
*'of  his  own  mere  motion  if  he  thinks  fit."  "It 
shall  be  lawful."  That  means  shall  have  power. 
Prinid  facie  those  words  import  a  discretion,  and 
they  must  be  construed  as  discretionary,  unless 
there  be  anything  in  the  subject-matter  to  which 
they  are  applied,  or  in  any  other  part  of  the 
statute  to  snow  that  they  are  meanc  to  be  im- 
perative, per  Grompton,  J.,  Be  Nevrport  Bridge 
(2  E.  A  E.  377).  It  is  for  those  who  assert  that 
these  words  are  imperative,  to  prove  it.  I  think 
they  fiul  to  do  so.  No  doubt,  a  p>ower  g^ven  for 
the  furtherance  of  justice  is  to  be  exercised 
and  is  a  command.  I  quite  assent  to  the  remark 
of  Coleridge,  J.,  that  "  words  only  directory, 
permissive,  or  enabling,  may  have  a  compulsory 
force  where  the  thing  to  be  done  is  for  the  public 
benefit,  or  in  advancement  of  public  justice." 
But  it  is  to  beg  the  question  to  say  that  that  is 
the  cape  here.  The  justice  must  be  a  justice, 
which  it  is  desirable  should  be  exercised,  and  not 
a  power  such  as  this  under  such  circumstances  as 
I  have  pointed  out.  No  doubt  the  public  are 
interested  in  the  matter ;  but  their  interest  must 
be  that  in  some  cases  there  should  be  no  prose- 
cution. I  know  the  daneer  of  laying  down  a  rule, 
how  impossible  it  is  to  anticipate  all  possible 
exceptions.  But  I  think  the  following  may  be  of 
some  use  in  ascertaining  whether  enabling  words 
are  compulsory.  A  statute  giving^  a  power  means 
that  it  should  be  exercised  in  certam  cases ;  where 
the  conditions  of  those  cases  are  always  the  same, 
then  it  must  mean  the  power  should  be  exercised 
in  all  those  cases,  and  bo  is  compulsory :  see  the 
reasoning  of  the  judges  in  the  above  case  of  Re 
Newport  Bridge  {8wp.\  and  especially  of  Black- 
bum,  J.,  at  p.  280,  and  what  was  said  by  the  court 
in  MacDougaU  v.  Pateraon  (11  C.  B.  755).  An 
example  of  this  is  seen  in  the  last  case,  where  the 
power  to  give  costs  was  made  dependent  on 
the  plaintin:  living  twenty  miles  from  the  defen- 
dant. That  was  the  sole  condition,  and  of  course 
would  exist  without  variation  in  every  case  where 
it  existed  at  all.  But  where  the  circumstances 
of  the  cases  vary,  then  words  empowering,  but  not 
commanding,  are  not  obligatory.  It  may  be  said 
that  rule  might  apply  here,  and  that  it  was 
enough  that  "  a  complaint "  was  made,  be  it  what 
it  might  or  by  whom.  To  my  mind  it  is  impossible 
so  to  nold,  and  the  statute  must  mean  a  complaint 
such  as  ought  to  be  inquired  into,  and  so  a  discre- 
tion is  given  to  the  bishop.  This  would  have  been 
by  construction  of  the  section,  supposing  the 
words,  **  or  if  he  think  fit  of  his  own  mere  motion," 
had  not  been  there ;  do  they  make  any  difference  P 
I  think  not.  It  is  said  that  they  show  that  he  is 
not  compelled  to  act  of  his  own  mere  motion,  and 
consequently  that  he  is  on  complaint  made.  I  do 
not  tldnk  so.  They  might  assist  in  the  construc- 
tion of  a  clause  when  there  were  considerations  on 
both  sides  of  equal  weight  and  doubtful  language, 
and  tend  to  show  that  the  part  without  them  was 
compulsory.  I  do  not  think  they  do  so.  I  admit 
they  are  superfluous  words  on  this  view ;  I  incline 
to  think  they  are  inevitably  so.  I  cannot  well 
understand  how  a  man  can  be  bound  to  act  of  his 


own  mere  motion.  Suppose  "if  he  think  fit" 
were  omitted,  would  he  be  bound  to  act  of  his  own 
mere  motion  P  I  admit  that  is  not  the  question 
here,  but  it  bears  on  it ;  because  it  shows  that  the 
words  are  superfluous,  unless  they  are  put  into 
show  that  the  bishop  must  act  on  complaint, 
whether  he  thinks  fit  or  not.  But  surely  the  right 
way  to  say  that  would  be  to  say  it  in  words,  and 
not  by  implication  from  the  use  of  otherwise 
superfluous  words  elsewhere.  In  addition  to  this, 
it  is  to  be  observed  that  these  words  are  con- 
tinually used  in  the  statute  where  they  are 
absolutely  useless ;  and  that  though  '*  it  shall  be 
lawful "  may  mean  "  shall "  in  one  or  more  parts 
of  the  statute,  it  most  certainly  generally  means 
"may"  only.  On  these  grounds  I  construe  the 
section  as  it  nas  been  so  often  and  so  authoritatively 
oonstrued  before.  I  say  nothing  about  the  Public 
Worship  Eegulation  Act  1874,  save  this,  that  it  is 
certainly  not  obligjatory.  Whynot»  if  the  Church 
Discipline  Act  is,  1  cannot  see.  I  cannot  say  that 
such  a  state  of  things  would  be  a  legislative 
absurdity,  but  I  cannot  see  the  reason  of  it. 
Other  arguments  have  been  urged  on  both  aideSy 
which  I  refer  to  unwillingly,  but  which  ought  to 
be  noticed,  or  it  may  be  supposed  they  have  been 
lost  sight  of.  It  is  said  by  the  respondentR  that  to 
reverse  the  decision  in  this  case  would  be  to  leave 
the  laity  at  the  mercy  of  the  clergy ;  by  the  ap* 
pellants  it  is  urged  that  to  affirm  the  judgment 
would  be  to  transfer  the  discipline  of  the 
Church  from  the  bishops  to  the  Queen's  Bench. 
These  arguments  are  relevant  as  showing  the 
probability  or  improbability  of  such  legislation  as 
each  contends  for.  I  think  it  unnecessary  to  ex- 
press  any  opinion  on  these  matters — ^matters  which 
mankind  have  so  dealt  with  as  to  make  them  of 
the  greatest  importance  to  human  happiness.  But 
fortunately  we  can,  I  think,  construe  the  statute 
without  expressing  an  opinion  on  these  8ubjeo;*8. 
For  my  own  part  I  desire  to  add  that  there  is  no 
question  of  religion,  no  question  even  of  ritualism 
before  us.  The  question  before  us  is  the  same  as 
if  the  complaint  had  been  one  of  brawling  in  the 
church.    But  with  reference  to  the  costs  of  these 

Erooeedings,  and  in  order  that  silence  should  not 
e  misunderstood,  I  must  say  one  word  on  what 
may  be  called  the  merits  of  the  question  between 
the  appellants  and  the  respondent.  I  have  lived 
long  enough  to  learn  that  two  right-minded  men 
may  honestly  take  different  views  of  what  is  right 
in  the  same  matter ;  and  I  have  no  doubt  that  the 
right  reverend  bishop  and  the  reverend  gentlem^in 
wno  are  appellants  have  been  perfectly  conboiez>- 
tious  in  their  conduct  in  this  affur.  But  it  is  ad- 
mitted that  Mr.  Carter  has  committed,  and  is 
wilfully  and  knowingly  persisting  in  committing 
six  several  breaches  of  the  law  of  the  land,  acts 
for  which  he  might  be  indicted  and  punished. 
By  what  means  he  has  persuaded  himseu  that  he 
can  receive  the  wages  or  the  State  to  do  a  certain 
duty,  and  not  do  it  but  do  that  which  is  opposed 
to  it,  I  cannot  conceive ;  and,  with  all  submission, 
I  feel  a  nearly  equal  difficulty  in  understanding^ 
how  it  can  seem  right  to  the  right  reverend  bishop 
not  to  bring  him  to  justice.  Of  course,  recognising 
as  I  do  that  the  bishop  possesses  a  discretion  in 
this  matter,  I  most  fully  admit  he  is  vastly  more 
capable  of  exercising  it  well  than  I  am.  But  the 
way  he  does  exercise  it  is  subject  to  criticism,  even 
by  those  less  competent  than  himself  (in  the  same 
way  as  the  opinion  and  sentences  of  judges  may 
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and  ought  to  be  and  are  criticiaed  by  laymen),  and 
eepeciimy  must  be  b;^  me  in  reference  to  the 
costs  of  these  proceedings.  And  it  does  seem  to 
me  (I  speak  with  sincere  respect)  that  the  dis- 
cretion here  has  been  most  erroneoasly  exercised. 
It  is  as  thongh  a  public  prosecutor  should  refuse 
to  prosecute  a  man  guilty  of  and  persisting  in  a 
public  nuisance  against  the  rights  and  to  the  mjury 
of  the  neighboumood,  because  the  ofEender  was 
old  and  respected,  and  because  some  of  the  neigh- 
bours worked  for  him,  and  because, some  prose- 
cut'ons  for  nuisance  had  recently  failed.  It  seems 
to  me  the  appellants  have  invited  and  provoked 
this  litigation;  and  as  one  ap2)ellant  breaks  the 
law,  and  the  other  affords  him  impunity,  I  think 
there  should  be  no  costs  allowed  to  either  of 
them. 

BA06ALLA.T,  L.J. — These  two  appeals  are  brought, 
the  one  by  the  Bishop  of  Oxfora,  and  the  other  by 
the  Bev.  Thomas  HieUusson  Garter,  rector  of  the 
parish  of  Glewer,  in  the  diocese  of  Oxford,  against 
an  order  of  the  Queen's  Bench  Division,  made  on 
the  8th  March  1879  for  a  mcmdamua  to  the  bishop, 
commanding  him,  either  to  issue  a  commission  for 
the  purpose  of  miiaking  inquiry  as  to  the  grounds 
of  certain  charges  preferred  by  one  Dr.  Julius,  a 
parishioner  of  Olewer,  against  Mr.  Garter  for 
offences  alleged  to  have  heen  committed  by  him 
against  the  mws  ecclesiastical,  or  to  send  the  case 
by  letters  of  request  to  the  Gour£  of  Appeal  of  the 
province,  to  be  there  heard  and  determined  accor- 
ding to  the  law  of  the  court.  It  is  unnecessary  to 
specify  the  particular  offences  with  which  Mr. 
Garter  was  charged ;  it  is  sufficient  to  say  that 
they  consisted  in  unauthorised  deviations  from  the 
established  ritual  and  ceremonies  of  the  Ghurchof 
England.  The  application  for  the  riMmdamtis  was 
supported  by  affidavits,  verifying  the  practices 
which  formed  the  subject  of  complaint ;  and,  as 
the  statements  in  such  affidavits  were  in  no  way 
contradicted  or  explained,  it  must  be  assumed,  at 
any  rate  for  the  purposes  of  these  appeals,  that 
Mr.  Garter  had  committed  the  offences,  with 
which  he  was  charged,  within  the  diocese  of 
Oxford.  It  has  been  suggested,  on  the  part  of 
the  appellants,  that  there  was  no  sufficient  evidence 
hefore  the  Queen's  Bench  Division  of  a  refusal  on 
the  part  of  the  bishop  to  entertain  the  complaint 
of  Dr.  Julius,  and  that,  consequently,  if  the  court 
had  any  jurisdiction  to  make  an  order  for  a  mcM' 
damns,  the  order  should  have  been  limited  to  a 
mandamus  to  entertain  the  complaint  of  Dr. 
Julius ;  but,  bavins  regard  to  the  correspondence 
which  has  passed  between  the  bishop  and  Dr. 
Julius  and  his  solicitors,  it  must,  in  my  opinion, 
he  assumed  that  the  bishop  had  taken  into 
consideration  the  subject  of  the^  complaint, 
and,  for  reasons  which  were  satisfactory  to 
himself,  had  refused  to  institute  ])roceeaings 
under  the  powers  conferred  upon  him  by  the 
Churdi  Discipline  Act.  Indeed,  the  reasons  of 
the  bishop  for  so  refusing  appear  from  his  letters, 
which  have  been  put  m  evidence.  Goncisely 
stated,  they  are  as  follows :  1.  his  unwUlinffuess  to 
increase  tne  iiy'urious  consequences  to  the  Church, 
which,  in  his  opinion,  had  been  occasioned  by 
other  proceedings  of  a  similar  character;  2.  his 
regard  for  the  stroni^ly  expressed  wish  of  the  great 
majority  of  Mr.  Garter's  parishioners  that  pro- 
ceedings i^ould  not  be  taken  against  him  ;  and  3, 
the  advanced  age  of  Mr.  Garter  and  the  general 
respect  and  esteem  in  which  be  was  held  by  those 


who  knew  him.  The  learned  judges,  who  consti- 
tuted the  court  when  the  order  appealed  from  was 
made,  were  of  opinion  that  it  was  not  within  the 
discretion  of  the  bishop  to  refuse  to  interfere, 
when  complaint  was  maae  to  him  of  offences  com- 
mitted, or  alleged  to  have  been  committed,  within 
his  diocese ;  and  that,  whatever  might  be  his  own 
opinion  as  to  the  propriety  or  expediency  of  so 
doing,  it  was  obligatorv  u{)on  him,  under  the  pro- 
visions of  the  Ghurch  Discipline  Act,  to  adopt  one 
or  other  of  the  two  courses  referred  to  m  the 
order,  though  he  had  a  discretion  as  to  which  of 
those  two  courses  he  would  adopt.  Now,  the 
authority  to  issue  a  commission  is  conferred  by  the 
8rd  section  of  the  statute,  and  it  is  conferred 
upon  the  bishop  of  the  diocese  within  which  the 
offence  is  alleged  to  have  been  committed ;  whilst 
the  authority  for  sending  the  case  by  letters  of 
request  to  the  Gourt  of  Appeal  of  the  province  is 
conferred  by  the  13th  section  on  the  bishop  of  the 
diocese  in  which  the  accused  party  holds  prefer- 
ment; but  inasmuch  as,  in  the  case  now  under 
consideration,  the  offences  are  alleged  to  have  been 
committed  in  the  same  diocese  as  that  in  which 
Mr.  Garter  holds  preferment,  each  of  the  two 
authorities,  if  exercisable  at  all,  is  to  be  exercised 
by  the  same  bishop,  and  the  sending  of  letters  of 
request  is,  in  this  case,  an  alternative  only  for  the 
issuing  of  a  commission.  The  substantial  ques- 
tion, therefore,  which  we  have  to  determine,  is 
whether,  according  to  the  true  construction  of  the 
3rd  section  of  the  Ghurch  Discipline  Act,  the 
power  conferred  upon  the  bishop  of  issuing  a 
commission  is  one  which  it  was  obligatory  upon 
him  to  exercise  when  applied  to  by  Dr.  Julius,  or 
whether  he  had  a  discretion  to  exercise  it  or  not, 
as  he  might  think  fit.  And  the  answer  to  this 
question  depends  upon  the  meaninff  to  be  attri- 
buted to  the  words  **  shall  be  lawful,"  as  used  in 
the  3rd  section.  Now,  primd  facie,  these  words 
import  a  discretion ;  but,  to  adopt  the  language  of 
Goieridge,  J.,  when  delivering  the  judgment  of 
the  Gourt  of  Queen's  Bench  in  the  case  of  Beg.  v. 
Tithe  Oommisaionere  (14  Q.  B.  474),  "  It  has  been 
so  often  decided  as  to  have  become  an  axiom  that, 
in  public  statutes,  words  which  in  themselves  are 
directory,  permissive,  or  enabling,  may  have  a 
compulsory  force  when  the  thing  to  be  done  is  for 
the  public  benefit  or  in  advancement  of  public 
justice."  Such  words  may  have  different  mean- 
ings in  different  sections  of  the  same  statute,  or 
even  in  different  portions  of  the  same  section ; 
and,  whether,  in  any  particular  section  or  portion 
of  a  section,  they  are  to  be  regarded  as  compulsory 
or  as  importing  a  discretion,  must  depend,  not 
only  upon  the  immediate  context,  bub  also  upon 
the  object  and  general  scope  of  the  enactment. 
The  arguments  which  have  been  addressed  to  us 
on  behalf  of  the  appellants,  may  be  convenientlv 
classed  under  the  three  following  heads,  though 
they  were  not  put  before  us  in  the  same  sequence : 
1.  That  the  provisions  of  the  Ghurch  Discipline 
Act,  so  far  as  they  confer  a  jurisdiction  in  respect 
of  such  charges  as  those  preferred  against  Mr. 
Garter,  have  been  in  effect  repealed  by  the  Public 
Worship  Begulation  Act,  1874 :  2.  That,  if  those 
provisions  are  still  in  force  in  respect  of  the 
offences  with  which  Mr.  Garter  is  cnarged,  the 
construction  of  the  3rd  section  has  been  settled 
by  authority^  which  is  not  open  to  any  court, 
whether  of  primary  or  appellate  jurisdiction  to 
I  question ;  and  that,  according  to  the  construction 


24 


MAGISTRATES'  CASES. 


,Ct.  op  App.] 


Reg,  V,  Bishop  op  Oxford. 


[Ot.  op  App. 


80  settled  bv  authoritj,  the  power  conferred  upon 
a  bishop  of  issuing  a  commission  is  one  which 
he  may  exercise  or  abstain  from  exercising  at 
his  discretion.    3.  That  if  the  tme  constmction 
of  this    section   ought   not   to  be  regarded  as 
settled  by  anthoritj,  it  is  nevertheless  that  for 
which  they  contend.     But  before  proceeding  to 
consider  the  arguments  bo  addressea  to  us,  it  will 
be  convenient,  and  particularly  so  with  a  view  to 
a  fall  appreciation  of  the  authorities  to  which 
attention  will  be  directed  presently,  to  trace  the 
several  steps  of  the  new  procedure  introduced  by 
the  Church  Discipline  Act,  the  object  of  which,  as 
stated  in  its  preamble,  was  "  to  amend  the  man- 
ner of  proceeding  in  causes  for  the  correction  of 
clerks.       Now,  in  approaching  the  consideration 
of  the  3rd  section,  we  cannot  fail  to  observe  the 
very  wide  terms  in  which  the  authority  thereby 
conferred  upon  the  bishop  is  expressed.   If  a  clerk 
in  holy  orders  is  charged  with  any  offence  against 
the  law  ecclesiastical,  however  grave  or  however 
trivial  such  offence  may  be,  or,  even  if  he  be  not 
80  charged,  if  there  exists  concerning  him  anj 
scandal  or  evil  report  of  his  having  so  offended,  it 
is  open  to  any  one,  whether  a  parishioner  or  an 
entire  stranger  to  both  parish  and  diocese,  without 
any  pecuniary  or  other  personal  interest  in  the 
matter,  and  whether  a  member  of  the  Church  of 
England  or  not,  to  make  complaint  to  the  bishop 
of  the  diocese  in  which  the  offence  is  alleged  to 
have  been  committed,  and  power  is  conferred  upon 
the  bishop,  upon  such  complaint  being  preferred, 
to  issue  a  commission  for  the  purpose  of  making 
inquiry  as  to  the  grounds  of  the  charge  or  report. 
I  do  not  stop  at  present  to  consider  whether  the 
authority  so  conferred  is  one  which  the  bishop  is 
under  an  obligation  to  exercise,  or  whether  it  is 
within  his  discretion  to  abstain  from  exercising  it, 
but  pass  on  to  notice  the  proceedings  consequent 
upon  the  issuing  of  a  commission.     Under  sect.  4, 
the  party  accused  is  to  have  notice  of  the  meetings 
of  tne  commissioners,  and  may  attend  them,  if  he 
think  fit;   power   is   conferred    upon    the  com- 
missioners to  examine  witnesses  upon  oath  for  the 
purpose  of  ascertaining  whether  there  are  suffi- 
cient primdfa4yie  ffrounds  for  instituting  further 
proceedings ;    ana,  if   the  commissioners,   or  a 
majority  ot  them,  are  of  opinion  that  there  are 
such  prima  fade  grounds,  they  are  to  transmit 
to  the  bishop  a  report   to  that  effect  with  the 
depositions  of  the  witnesses.    It  is  to  be  observed 
that  the  Act  contains  no  provisions  as  to   the 
parties  by  whom,  or  the  sources  from   which, 
the    expenses   connected  with  such  proceedings 
are  to  be  defrayed ;    though  it  is  obvious  that 
in    many    cases  the   expenses  must   necessarily 
be  considerable.    The  Act  next  provides  (sect.  5), 
that  in  case  the  party  accused  nolds  any  prefer- 
ment in  any  other  diocese  than  that  in  which 
the  offence  has  been  committed,  the  bishop  to 
whom  the  report  shall  be  made  is  to  transmit  a 
copy  thereof  and  of  the  depositions  to  the  bishop 
of  such  other  diocese;  and  at  this  stage  of  the 
proceedings  the  bishop  of  the  diocese  in  which 
the  accused  party  holds   any  preferment,  may 
(sect.  6),  with  the  consent  of  tne  accused  party 
and  of  the  party  complaining,  pronounce  sentence 
without  any  further  proceedings ;  but  if  sentence 
be   not   pronounced,  either   the   last-mentioned 
bishop  or  the  party  complaining;,  may  proceed 
against  the  accused  party,  in  which  case  articles 
are  to  be  prepared  and  filed,  and  the  bishop,  with 


the  aid  of  three  specially  qualified  assessors,  is  to 
hear  and  determine  the  cause  and  to  pass  sentence 
therein  according  to  ecclesiastical  law ;  this  por- 
tion of  the  procedure  is  provided  for  in  sects.  7  to 
12.    Now,  with  reference  to  that  portion  of  the 

Srocedure  to  which  attention  has  not  as  yet  been 
irected,  it  is  to  be  observed,  that  the  bishop, 
who  is  to  hear  and  determine  the  cause,  is  nut 
necessarily  the  bishop,  in  whose  diocese  the 
offence  is  alleged  to  have  been  committed,  and 
by  whom  the  commission  has  been  issued.  In  all 
cases  in  which  the  accused  party  holds  preferment 
in  any  other  diocese  than  that  in  which  the 
offence  is  alleged  to  have  been  committed,  the 
powers  and  the  duties  of  the  bishop  of  the  diocese, 
m  which  the  offence  is  alleged  to  have  been  com- 
mitted, begin  with  the  issuing  of  the  commission, 
and  end  with  the  forwarding  of  copies  of  th^ 
report  and  of  the  depositions  to  the  bishop  of  the 
diocese  in  which  the  accused  party  holds  prefer- 
ment. In  a  case  in  which  the  offence  charged  is 
one  against  religion,  as  for  instance,  promul- 
gating heretical  doctrine,  contravening  the  Thirty- 
nine  Articles,  or  depraving  the  Book  of  Common 
Prayer,  it  is  not  unfrcquently  committed  by  a 
publication  in  the  metropolis,  or  other  town, 
though  the  author  is  beneficed  in  a  diocese  remote 
from  the  place  of  publication ;  but  in  a  case  like  the 
present,  in  which  the  offence  charged  is  in  respect 
of  ritual  or  ceremonial,  it  is  more Irequently  com- 
mitted within  the  diocese  in  which  the  accused 
party  holds  preferment.  It  is  perhaps  not  imma- 
terisd  to  observe  that  offences  of  this  latter  kind 
were,  comparatively  speaking,  unknown  at  the  time 
when  the  Church  Discipline  Act  was  passed ;  the 
case  of  Westerton  v.  Liddell  (Moo.  Special  Beport), 
in  the  year  1855,  was  probably  the  mrst  case  of  this 
character,  at  any  rate  in  modem  times.  But  it  is 
further  to  be  noted  that,  when  the  commissioners 
have  reported,  however  ready  and  willing  the 
accused  party  may  be  to  acknowledge  his  fault  and 
to  submit  to  such  punishment,  if  any,  as  his 
offence  may  render  him  liable  to,  it  is  in  the  power 
of  the  party  complaining,  to  insist  upon  a  pubUc 
prosecution  with  all  its  consequent  annoyanoe, 
trouble,  and  expense.  And  it  will  also  be 
observed  that  the  provisions,  as  yet  referred  to, 
in  no  way  provide  for  carrying  the  proceedings 
beyond  the  report  of  the  commissioners  in  a  case, 
in  which  the  party  accused  is  not  the  holder  of 
any  preferment.    This,  however,  is  io  some  extent 

Erovided  for  by  sect,  13,  which  enacts  that  it  shsH 
e  lawful  for  the  bishop  of  the  diocese  in  which 
any  such  clerk  shall  hold  preferment,  or,  if  he 
hold  no  prefertnent,  then  for  the  bishop  of  the 
diocese  in  which  the  offence  is  alleged  to  have 
been  committed,  in  any  case,  if  he  shall  think  fit, 
either  in  the  first  instance,  or  after  the  commis- 
sioners shall  have  reported  that  there  is  sufficient 
primd  facts  ground  for  instituting  proceedings, 
and  before  the  fiUng  of  the  articles,  hue  not  after- 
wards, to  send  the  case  by  letters  of  request  to 
the  Court  of  Appeal  of  the  province,  to  be  there 
heard  and  determined  according  to  the  law  and 
practice  of  the  court.  Now,  here  it  is  to  be  noted 
that,  if  the  clerk  holds  any  preferment,  the  bishop 
to  whom  complaint  is  made,  unless  he  happens  to 
be  also  the  bishop  of  the  diocese  in  which  the 
preferment  is  held,  is  not  empowered  to  send  the 
case  to  the  Court  of  Appeal ;  all  that  he  is  autho- 
rised to  do  in  such  a  case  is  to  issue  a  commission 
and  receive  the  commissioners'  report    whilst  on 
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the  other  hand,  his  power  to  issue  a  commission, 
whether  it  is  obligatory  upon  him  or  not  to  exer- 
cise it  (which  I  am  not  at  present  considering),  is 
liable  to  be  interfered  with  and  rendered  nugatory 
by  the  exercise  by  the  bishop  of  the  other  diocese 
of  the  power  conferred  upon   him  by  the  13th 
section  of  sending  the  cause  in  the  first  instance 
to  the  Court  of  Appeal.    It  would  appear  also,  that 
in  the  case  of  an  accused  clerk,  who  is  without 
preferment,  any  further  proceedings  which  may 
DO  taken  against  him,  in  the  event  of  a  report 
by  the  commissioners  that  there  are  primd  facie 
grounds  for  them,  must  be  in  the  Court  of  Appeal. 
There  are  two  more  sections  in  the  Act,    the 
purport  of  which  should  be  noted.    The  fifteenth 
gives  an  appeal  from  the  judgments  of  the  bishop 
and  of  the  Court  of  Appeal  to  the  archbishop  and 
to  the  Qneen  in  Council ;  in  the  former  case,  the 
appeals  are  to  be  heard  by  the  judge  of  the  Court 
oi  Appeal  of  the  province,  and  in  the  latter   by 
the   Judicial  Committee  of   the   Privy  Council. 
The  24th  section  provides  that  when  any  act,  save 
sending  a  case  by  letters  of  request  to  the  Court 
of  Appeal  of  the  province,  is  to  be  done,  or  any 
authority  is  to  be  exercised  by  a  bishop  under  the 
statute,  such    act    is  to    be  done,  or    authorltv 
exercised,  by  the  archbishop  of  the  province  in  all^ 
oases   where  the  bishop,  who  would   otherwise 
do  the  act  or  exercise  the  authority,  is  the  patron 
of   any  preferment  held  by  the  party  accused. 
Such  being  the  general  nature  and  course  of  the 
procedure  introduced  by  the  Church  Discipline 
Act,  I  pass  to  consider  the  first  of  the  conten- 
tions pressed  upon  us  on  behalf  of  the  appellants, 
namely,  that  the  provisions  of  that  statute,  so  far 
as  they  confer  a  jurisdiction  in  respect  of  such 
offences  as  those  with  which  Mr.  Caii>er  has  been 
charged,  have  been  in  effect  repealed  by  the  Public 
Worship  Begulation  Act  lb74.    In  my  opinion 
this  contention  is  untenable.    The  Public  Worship 
B^;ulation  Act  1874  doubtless  enables  proceed- 
ings to  be  taken  under  certain  circumstances  for 
the  correction  of  offences  of  the  same  or  a  similar 
land  to  those  charged  against  Mr.  Carter,  but  the 
circumstances  under  which  such  proceedings  may 
he  taken  are  of  a  special  character.    The  bishop 
must  be  put  in  motion,  not,  as  in  proceedings 
under  the  Church  Discipline  Act,  by  anyone  who 
chooses  to  intermeddle  in  the  matter,  but  by  cer- 
tain officials,  namely,  the  archdeacon,  the  rural 
dean,  or  the  churchwarden,  or  by  three  parish- 
ioners of  the  parish,  who  are  respectively  required 
to  make  declarations  as  to  their  being  members  of 
the  Church  of  England.    Upon  the  application  of 
persons  so  specially  interested  in  the  subject  pro- 
ceedings may  be  taken  as  provided  by  the  Act, 
hat  the  circumstance  that  a  more  simple  form 
-of  procedure  can  be  adopted  under  the  later  Act, 
when   the    parties    complaining   have  a  special 
mterest  in  the  subject-matter  of  their  complaint, 
cannot,  in  my  opinion,  afford  any  reason  for  holding 
that  the  provisions  of  the  earlier  Act  are  repealed 
by  the  later.    I  can  see  no  incovenience  or  moon- 
(fruity  in  treating  both  enactments  as  in  force. 
The  consideration  that  Dr.  Julius  joining  with  two 
other  parishioners,  members  of   the  Church  of 
England,    could    initiate  proceedings  under  the 
PaClic  Worship  Begulation  Act,  1874,  appears  to 
ine  to  afford  no  good  ground  for  holding  that  Dr. 
Julius  alone  cannot  initiate  proceedings  under  the 
Church  Discipline  Act.    But  the  terms  of   the 
statute  itself  negative  any  such  inference.      The 
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5th  section  enacts  that  nothing  in  the  Act  con- 
tained, save  as  therein  otherwise  expressly  pro- 
vided, shall  be  construed  to  affect  or  repeal  any 
jurisdiction  which  was  then  in  force  for  the  due 
administration  of  ecclesiastical  law,  and  the  onlv 
express  provision  to  be  found  affecting  the  Church 
Discipline  Act  is  in  the  18th  section,  which  pro- 
vides that  when  any  suit  or  proceeding  has  been 
commenced   against   any   incumbent  under  the 
Church  Discipline  Act,  he  shall  not  be  liable  to 
proceedings   under  the    Public  Worship  Act   in 
respect  of  the  same  matter;  and  that  no  incumbent 
proceeded    against    nnder  the   Public  Worship 
Act  shall  be  liable   to    proceedings   under   the 
Church  Discipline  Act  in  respect  3  any  matter 
upon  which  judgment  has  been    pronounced   in 
proceedings  under  the  Public  Worship  Act.    The 
language  of  this  latter  section  appears  to  me  to 
put  it  beyond  all  question,  that  it  was  the  inten- 
tion of  the  Legislature  that  the  provisions  of  both 
statutes  should  continue  in  force,  to  the  extent 
that  proceedings  might  be  adopted  under  che  one 
or  the  other,  though  it  imposes  a  restriction,  after 
the  adoption  of  proceedings  under  the  one  upon 
proceedmgs  under  the  other.    I  pass  on,  then,  te 
consider   the   second  of  the  contentions  of  the 
appellants,  namely,  that  the  question  of  the  con- 
struction of  the  3rd  section  of  the  Church  Disci- 
pline  Act    has    been    conclusively    settled   by 
authority.    Some  forty  years  have  elapsed  since 
the    statute   became  law,  a   period    apparently 
sufficient  to  have  allowed  of  the  correct  construc- 
tion of  the  section  being  ascertained  by  competent 
and  binding  authority ;  but  it  cannot  be  denied 
that  different  or  doubting  opinions  have  been 
from  time  to  time  entertained  and  expressed,  and 
to  such  opinions  I  propose  now  to  direct  attention. 
With  the  exception  of  some  observations  made  by 
Lord  Campbell  in  Dec.  1842,  in  delivering  the 
judgment  of  the  JudicHBd  Committee  of  the  Privy 
Council,  in  the  case  of  Head  v.  Saunders  (4  Moo. 
P.  C.  196)  to  i^e  effect  that  there  were  no  means 
of  compelling  the  bishop  to  issue  a  commission, 
although  he  had   given  notice  of  his  intention 
to  do  so,  there  would  appear  to  be  no  record  of  any 
judicial  decision  or  dictum,  affecting  the  question 
now  under  consideration,  previously  to  the  pro- 
ceedings in  the  case  of  bitcher  v.  Denieon  (1 
Deane  &  Sw.  Ec.  Bep.  334;  11  Moo.  P.  C.  324). 
In  that  case,  in  consequence  of  the  bishop  of  the 
diocese  being  the  patron  of  the  preferment  held 
by  Archdeacon  Denison,  the  power  of  issuing  a 
commission  to  inquire  into  certain  off ences  against 
the  laws  ecclesiastical,  alleged  to  have  been  com- 
mitted by  the  archdeacon,  which  would  otherwise 
have  been  exercisable  by  the  bishop,  were  vested 
in  the  archbishop  under  the  24th  section  of  the 
Act.    In  the  month  of  Nov.  1854  application  was 
made  to  the  Court  of  Queen's  Bencn,  on  behalf  of 
Archdeacon  Denison,  for  a  writ  of  prohibition  to 
the  archbishop,  who  had  given  notice  of  his  in- 
tention to  issue  a  commission;  and,  upon  such 
application  being   refused,  Lord  Campbell  (the 
other  members  of  the  court  being  Wightman,  Erie, 
and  Crompton,  J  J.)  said:  "The  Legislature  has 
thought  it  inexpedient,  where  the  bishop  is  the 
patron,  to  leave  it  entirely  in  the  discretion  of  the 
bishop  whether  proceedings  shall  be  instituted 
against  the  incumbent  or  not."    In  that  case  the 
bishop  had  it  in  his  power,  under  the  reservation 
contained  in  the  24th  section,  to  send  the  case  by 
letters  of  request  to  the  Court  of  Arches,  but  he 
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bad  declined  to  do  so.  And  similar  views,  as  to 
the  discretionary  character  of  the  bishop's  power 
to  issue  a  commission,  were  expressed  by  Lord 
Campbell  on  other  occasions  during  the  pro- 
ceedings against  the  archdeacon ;  and  particularly 
80  on  the  occasions  to  which  I  am  about  to  refer. 
The  archbishop,  alter  receiving  a  report  from  the 
commissioners  that  there  were  sufficient  primd 
facie  grounds  for  instituting  proceedings,  declined 
to  proceed  further  in  the  matter,  and  a  rule  nisi 
having  been  obtained  for  a  mandamus  commanding 
him  to  proceed,  such  rule  was  made  absolute 
on  the  24th  Jan.  1856,  the  court  being  of 
opinion  that  after  the  commission  had  once 
issued  the  archbishop  was  bound  to  proceed ;  upon 
that  occasion  Lord  Campbell  said :  "  I  have  not 
the  slightest  doubt  that  his  grace  proceeded 
optima  fide,  with  a  view  to  the  good  of  the  church 
over  which  he  presided;  but,  with  profound 
respect  for  his  sacred  character  and  high  position, 
I  must  express  some  regret  that  he  did  not 
nxercise  his  power  to  refuse  the  commission,  and 
if  he  had  done  so,  I  think  it  would  have  been  well 
lor  the  Church  of  England."  Li  respect  of  the 
issuing  a  commission,  the  archbishop  had  the 
same  power  ^whether  to  be  exercised  compulsorily 
or  at  discretion)  as  the  bishop  would  have  had  if 
be  had  not  been  the  patron  of  the  preferment  held 
by  the  archdeacon.  In  the  course,  however,  of  the 
same  proceedings,  after  the  rule  for  a  mandamus 
commanding  the  archbishop  to  proceed  had  been 
made 'absolute.  Dr.  Lushington  expressed  a  decided 
opinion  to  the  contrary  effect.  When  the  case 
came  on  to  be  heard  before  the  archbishop  at  the 
dose  of  the  year  1856,  Dr.  Lushington  acted  as  one 
of  his  assessors,  and  in  that  capacity  made 
known  the  conclusions  at  which  his  grace  had 
arrived.  Li  so  doing,  after  stating  that  the  duty 
ordinarily  discharged  by  the  bishop  had  devolved 
upon  the  archbishop  bv  reason  of  the  patronage 
of  the  preferment  nela  by  the  archdeacon  being 
vested  in  the  bishop,  he  went  on  to  say,  "  In  the 
fulfilment  of  that  duty,  his  grace  caused  the  original 
commission  to  be  issued;  a  dut^  which,  as  his 
grace  has  been  advised,  it  was  imperative  upon 
mm  to  discharge,  and  respecting  which  there  was 
no  legal  discretion  vested  in  him;"  and,  after 
quotings  the  words  of  the  3rd  section  of  the  Church 
Discipline  Act,  and  repeating  that  the  bishop 
applied  to  had  no  discretion,  the  learned  judge 
proceeded  to  assign  the  reasons  for  the  opimon  he 
nad  so  expressed,  in  the  following  terms :  "  If  it 
were  so"  (that  is,  if  the  bishop  had  a  discretion) 
**  the  ancient  law  of  the  Church  would  have  been 
subverted  by  the  statute,  which  there  was  no 
intention  to  do.  Lord  Stowell,  in  the  case  of  His 
Majesty^ 8  Procwrator-Qeneral  v.  Stone  (1  Consist. 
424),  uses  these  words,  *  It  is  not  in  the  power  of 
the  bishop  by  any  intervention  on  his  part  to 
refuse  the  process  of  the  court  to  anjone  who  is 
desirous  of  availing  himself  of  it  m  a  proper 
case.'  That  observation  stands  not  odIj  upon 
the  authority  of  Lord  Stowell,  but  is  con« 
firmed  by  that  of  Sir  John  Nichol.  What 
would  be  the  consequence  if  the  archbishop  or 
Ttshop  had  a  purely  discretionary  power  to  order 
the  commencement  of  proceedings  according  to 
bis  own  judgment,  or,  I  might  almost  say,  accord- 
ing to  his  own  &ncy  P  Why,  in  everv  bishopric 
within  a  province,  or  within  the  whole  kingdom  of 
England,  it  would  rest  entirely  in  the  power 
of  a  single  bishop  e^th^r  to  permit  a  proFecn- 


tion  against  any  ecclesiastic  for  alleged  unsoand 
doctrine  or  immoral  conduct ;  or,  according  to  his 
own  mere  opinion,  he  might  prevent  any  discusaios. 
taking  place,  and  any  charge,  however  serioaSy 
from  Demg  considered,  the  conseouence  of  which 
might  be  that  the  uniformity  which  now  happily 
prevuls  amongst  the  ciergv  of  this  country,  would 
be  destroyed  or  subverted.  I  have  referred,  some- 
what in  detail,  to  the  language  used  by  Dr. 
Lushington  on  this  occasion,  for  the  reason  that, 
though  other  judges,  as  will  presently  appear, 
have  entertained  and  expressed  doubts  upon  the 
subject,  he  is,  to  the  best  of  my  belief,  the  only 
judge  who,  previouRly  to  the  proceedings  in  the 
present  case,  has  expressed  it  as  his  opinion  that 
it  was  not  within  the  discretion  of  the  bishop 
when  applied  to  under  the  provisions  of  the  3rd 
section  of  the  statute  to  abstain  from  issuing  a 
commission,  and  for  this  further  reason,  that  the 
judges  of  the  Queen's  Bench  Division,  when, 
making  the  order  from  which  these  appeals  are 
brought,  expressed  their  entire  concurrence  in  the 
views  expressed  bv  Dr.  Lushington.  I  propose  at 
a  later  period  to  make  some  comment  upon  the 
reasons  assigned  by  Dr.  Lushington  for  the 
opinions  so  expressed  by  him,  but  for  the  present 
I  pass  on  to  consider  the  next  authority  in  order 
of  date,  the  case  of  Beg.  v.  Bishop  of  Ohichester 
(2  E.  &  E.  209),  upon  which  so  much  reliance  has 
been  placed  by  the  counsel  for  the  appellants.  In 
estimating  the  importance  of  this  case  as  an 
authority  upon  the  question  now  under  considera- 
tion, it  is  essential  to  bear  in  mind  what  the 
points  were  which  in  that  case  called  for  a  decision. 
In  Feb.  1859  the  Bev.  Charles  Golightly,  a  clerk 
in  holy  orders,  residing  in  the  diocese  of  Oxford, 
applied  to  the  Bishop  of  Chichester  to  issue  a 
commission  under  the  statute  to  inquire  into 
certain  charges  preferred  by  him  against 
the  Bev.  Bichard  Bandall,  rector  of  Wool- 
lavington,  in  the  diocese  of  Chichester,  of  ofiences 
against  the  laws  ecclesiastical,  the  offences 
charged  being  in  respect  of  certain  practices  and 
doctrine,  which  it  was  alleged  that  he  had  put  in 
practice  and  taught  in  his  own  parish.  Mr. 
Golightly  had  no  connection  with  the  pariah  of 
WooUavmgton,  or  with  the  diocese  of  Chichester, 
nor  had  he  any  private  or  personal  interest  in 
the  matters  complained  of.  The  bishop,  after 
inquiry,  declined  to  interfere ;  and  a  rule  having 
been  obtained  on  behalf  of  Mr.  Gk)lightly,  calling 
upon  the  bishop  to  show  cause  why  a  mandamus 
should  not  issue  commanding  him  to  issue  a  oom- 
mission,  cause  was  shown  on  the  2nd  July,  1859. 
On  the  part  of  the  bishop  it  was  contended  that 
he  had  in  all  cases  a  discretion  whether  he  would 
issue  a  commission  or  not ;  and,  further,  that  Mr. 
Gk)li^htly  was  not  a  proper  party  to  apply  for  a  com- 
mission, and  that  consequently  the  court,  even  if  it 
should  hold  that  the  bishop  had  no  discretion, 
where  the  party  applying  haaaZoeiM  standi,  might 
and  would,  in  the  exercise  of  its  own  discretion, 
refuse  to  issue  a  mandamus  in  the  case  under  con- 
sideration. On  the  other  hand,  it  was  contended 
on  behalf  of  Mr.  GrolighUy,  that  the  bishop  had  no 
discretion  as  to  issuing  the  commission,  but  was 
bound  to  issue  it  upon  application  being  made  to 
him.  The  court,  at  the  hearing,  was  composed  of 
Lord  Campbell,  and  Wightman,  Erie,  and 
Hill,  JJ.;  but,  before  judgment  was  delivered. 
Lord  Campbell  was  appointed  Lord  Chancellor, 
and  Erie,  J.,  became  Chief  Justice  of  the  Common 
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Fleas.    Separate  judgments   were   delivered  by 
Hill     and    Wightman,    JJ.,    who,    whilst    they 
agreed  in  holding  that  the  rale  for  a  mandamus 
should  be  discharged,  differed  as  to  the  grounds 
upon  which  they  proceeded.     Hill,  J.,    in   the 
course  of   his  judgment,    expressed  himself  as 
follows :  "  If  it  were  necessary  to  give  an  opinion 
upon  the  construction  of  the  3rd  section  of  the 
statute,  I  should  have  thought  that  the  writ  ought 
to  issue,  so  that  a  question  of  such  importance 
might  be  decided  on  the  return  in  such  manner 
that  the  judgment  of  the  court  might  be  reviewed 
by  a  court  of  error ;  and  I  am  not  satisfied  that  it 
is  a  mere  matter  in  the  discretion  of  the  bishop 
whether  he  will  issue  a  commission  or  not,  if  a 
proper  complaint  be  made  by  a  party  who  is 
entitled  to  complain.    But  it  appears  to  me  not 
necessary  to  give  any  opinion  on  the  construction 
of  the  statute.    This  is  an  application  to  the  dis- 
cretion of  the  court  to  issue  the  prerogative  writ 
of  manda^mus,"  The  learned  judge  then  proceeded 
to  state  that,  in  his  opinion,  it  would  be  productive 
of  the  greatest  inconvenience  and  miscnief  if  the 
court  were  to  lend  its  aid  to  any  stranger  to 
compel  a  bishop  to  issue  a  commission  in  any 
particular  case,  and  that  on  that  ground  the  rule 
ought  to  be  discharged.    Now,  I  am  unable  to  see 
that  the  inconvenience  or  mischief  will  be  any 
hs8,  if,  according  to  the  proper  construction  of 
the  third  section,  it  is  the  auty  of  the  bishop 
to  issue  a  commission  at  the  instance  of  any 
stronger ;  it  is  not  to  be  supposed  that  the  bishop 
will  abstaiii  from  doing  his  duty,  because  another 
court,  haying  power  to  compel  him  to  do  it,  will 
pot  exercise  that  power ;  and  should  he  even  be 
justified  in  abstaining  from  his  duty,  because  the 
court,  in  the  exercise  of  its  discretion,  would  not 
compel  him  to  do  it,  it  would  be  only  removing 
the  discretion  from  the  bishop  to  the  court.    But 
to  proceed  to  the  judgment  of  Wightman,  J. ;  it 
is  unnecessary  to  refer  to  it  in  detail ;  it  is  sufficient 
to  say  that,  in  his  opinion,  it  was  the  intention  of 
the  Legislature    to  invest  the   bishops  with  a 
power  of  canning  inquiry  to  be  made  in  all  cases 
in  which  it  appeared  to  them  that  the  interests  of 
the  Church  and  of  the  public  required  it;  and 
that  it  was  more  for  the  interests  of  religion  and 
of  the  public  that  the  bishop  should  be  intrusted 
with  a  discretion  as  to  issuing  a  commission  than 
that  it  should  be  left  entirely,  as  was  expressed 
hj  Sir  William  Scott  in  a  case  to  which  I  shall 
presently  have  occasion  to  refer,  to  the  judgments 
or  passions  of  private  persons,  who  under  the 
influence  of  zeal,  or  prejudice,  or  fancy,  might 
call  peremptorily  upon  the  bishop,  without  any 
real  or  substantial  ground,  to  institute  proceed- 
ings which  would  cause  at  once  expense,  trouble, 
and  vexation,  and  tend  to  create  disturbance  and 
scandal  in  the  Church.     He  was,  tiberefore,  of 
opinion,  that  the  bishop  had  a  discretion  as  to  the 
propriety  of  issuing  a  commission,  and  that  the 
rule  for  a  fnandamus  should  for  that  reason  be 
discjaarged.    "With  reference  to  the  reasons,   so 
forcibly  expressed  by  Wightman,  J.,  for  holding 
that  the  bishop  mignt  exercise  a  discretion  as  to 
the  issuing  or  withholding  a  commission,  it  has 
D^  urged    that   he   was    mainly   induced   to 
ttmve  at  that  conclusion  by  an  opinion,  alleged 
to   have    been    erroneously    formed     by    him, 
that,  previously  to  the  passing  of  the  Church 
Discipline  Act,   tho   office  of  the   judge  could 
only   have    been     promoted    in    the    case    of 


some  direct  and  positive   charge  of  an  offence 
against  the  laws  ecclesiastical ;  and  that  no  such 
proceeding  could  be  had  upon  the  ground  only  of 
the  existence  of   some  scandal  or  evil  report  of 
his  having  so  offended^  and  the  views  so  pressed 
upon  us,  were  pressed  upon,  and  found  favour 
with,  the  learned  judges  of  the  Queen's  Bench 
Division.    That  Wightman,  J.,  held  that  opinion 
ciinnot  be  doubted,  and  it  may  have,  to  some 
extent,  influenced  the  judgment    which  he  de- 
livered, in  the  sense  that  it  strengthened  the  con- 
victions he  had  formed  from  a  consideration  of  the 
inconveniences  to  which  the  contrary  construction 
of  the  third  section  would  g[ive  rise ;   but  abun- 
dant evidence  is,  in  my  opinion,  furnished  by  the 
general  scope  of  the  judgment  that,  auite  irre* 
spective  of  the  opinion  so  formed  'by  him  as  to 
the  practice  before  the  Church  Discipline  Act,  he 
had  arrived  at  the  conclusion  that  the  bishop  had 
the  discretion  which  he  claimed  to  exercise.    Nor 
do  I  assent  to  the  proposition,  that  the  opinion  so 
formed  by  Wip;htman,  J.,  was  erroneous,  though  I 
do  not  deem  it  necessary  to  express  any  decided 
opinion  upon  the  subject.    I  have  been  unable  to 
discover  any  record  or  report  of  the  office  of  the 
judge  having  been  promoted  in  a  case  of  evil 
report  only.    It  is  probably  the  fact  that,  when  a 
clerk  in  holy  orders  was  proceeded  aeainst  by 
either  of  the  forms  of  procedure  formerly  known 
as   inquisitio  or    denunciatio,  in  the  former  of 
which  the  bishop  or  archdeacon  proceeded  of  hia 
own  mere  motion,  and  in  the  latter  upon  th& 
denunciation  or  presentment  of  the  churchwarden,, 
scandal  or  evil  report  might  form  the  subject  of 
the  proceeding ;  and  it  is  doubtless  the  fact  that, 
in  proceedings  which  were  not  ex  officio,  when  the 
office  of  the  judge  was  promoted  in  respect  of  an 
offence  charged,  an  article  was  ordinarily,  if   not 
necessarily,  exhibited  to  the  effect  that  the  offence 
charged  had  given  rise  to  scandal  or  evil  report. 
And  it  is  in  this  sense,  and  in  no  further  or 
other  sense,  that  I  read  such  passages  as  the 
following,    which  have   been    quoted  from   the 
old    text-writers,    in  support  of  the  view  that 
the  office  of  the  judge  might  be  promoted  in 
respect    of    a   mere    scandal   or   report.    It  is 
saia  by  Oughton  that  the  articles  were  to  contain 
"  tam  causas  conventionis  quam  &mam  pubUcam ;" 
and  again, "  Igitur  in  his  articulis  fama  publica 
objecti  criminis  est  alleganda  et  objicienda.     And 
so,  again,  it  is  stated  that  if  the  proof  of  the  alleged 
offence  failed,  but  the  existence  of  the  evil  report 
was  established,  the  accused  party  might  be  put 
to  clear  himself  by  purgations.    It^  was  stated  by 
Wightman,  J.,  at  the  close  of  his  judgment,  that 
both  Lord  Campbell  and  the  Lord  Chief  Justine 
Erie  were  of  opinion  that  the  rule  should  be  dis- 
charged, but    without    intimating  whether  they 
concurred  with  Hill,  J.,  or  with  himself  as  to  the 
grounds  for  such  opinion.    Having  regard  to  the 
previously  expressed  opinions  of  Lord  Campbell, 
in  cases  to  which  reference  has   been   made,  it 
may,  I  think,  be  assumed  that  he  agreed  with  the 
views  expressed  by  Wightman,  J. ;  on  the  other 
hand,  it  would  appear  that  the  Lord  Chief  Justice 
Erie,  on  subsequent  occasions,  disclaimed  having 
acted    on  the  ground  taken  by  Wightman,  J., 
though  he  does  not  appear  to  have  upon  any  occa- 
sion expressed  dissent  from  the  views  expressed 
by  that  learned  judge.     So  far,  then,  as  the  deci- 
sion in  the  case  of  Beg.  v.  Bishop  of  Chichester 
(sup.)  is  concerned,  it  cannot,  I  thixik,  taken  by 
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itself,  be  treated  as  haviog  established  more  than 
this,  that,  at  the  time  when  it  was  arrived  at,  it 
was  a  matter  of  uncertainty  whether,  according  to 
the  true  construction  of  the  3rd  section,  the  bishop 
had  or  had  not  a  discretion  in  respect  of  the  issu- 
ing of  a  commission,  when  a  complaint  has  been 
preferred.    But  twenty  years  have  elapsed  since 
the  decision  in  that  case,  and  during  that  period 
the  general  question  whether  the  bishops  have 
such  discretion,  as  well  as  the  decision  in  the  case 
of  Beg.  Y.  Bishop  of  Chicheiter,  as  bearing  upon 
that  qaestion,  have  on  sereral  occasions  been  the 
subject  of  jndicial  comment,  and  I  proceed  to  refer 
to  some  of  the  cases   in  which  such  comments 
have  been  made.     In  the  case  of   Be  Newport 
Market  (2  E.  &  E.  377)  which   came  before  the 
Court  of  Queen's  Bench  very  shortly  after  Beg, 
Y.  Bishop  of  Ohichester,  the  question  to  be  deter- 
mined was,  whether  the  words  "  it  shall  and  may 
be  Uwful,"  as  used  in  a  particular  statute,  were 
to  be  treated  as  imperative  or  as  importing  a  dis- 
cretion.   The  coart,  consisting  of  Crompton,  Hill, 
and  Blackburn,  J  J.,  held  that  the  words  were  dis- 
cretionary only ;  and,  in  support  of  this  view,  Cromp- 
ton, J.,  in  the  course  of  his  judgment,  referred  to  the 
case  of  Beg.  v.  Bishop  of  Ohichester  as  having  de- 
cided that  the  words  "  it  shall  be  lawful "  in  the 
'3rd  section  of  the  Church  Discipline  Act  were  to 
be  read  as  conferring  a  discretion,  and  added  that 
that  appeared  to  him    to    have  becm  a  correct 
decision,  thoueh  Hill,  J.,  assented  to  it  with  hesi- 
tation.    Neither  Hill,  J.,  nor  Blackburn,  J.  ex- 
pressed any  dissent  from  the  view   taken   by 
Crompton,  J.,  of  the  case  of  Beg.  v.  Bishop   of 
Ohichester.    It  is  quite  true,  as  has  been  observed 
by  the  counsel  for  the  respondents,  that  it  was 
not  necessary  for  the  court  in  that  case  to  rely 
upon  the  decision  in  the  case  of  Beg.  v.  Bishop  of 
Ohichester;  but  it  is  nevertheless  referred  to  and 
relied  upon  by  Crompton,  J.  as  an,  illustration  of 
the  class  of  cases  in  which  such  words,  when 
found  in  public  statutes,  were  to  be  treated  as 
importing  a  discretion.    In  Mardi   1868  Sir  E. 
PhiUimore  delivered   jndgment   in  the  case  of 
Martin  v.  Mackonochie  (L.  Bep.  2  A.  &  E.  116)  in 
the  Court  of  Arches ;  in  the  course  of  the  argu- 
ments the  motives  of  the  parties  to  the  suit  were 
severely  criticised  b^  counsel,  and,  in  reference  to 
these  criticisms,  Sir  B.  Fhillimore  said  in  his 
ladgment :  "  I  must  of  course  presume  that  the 
bishop  was  satisfied  upon  good  grounds  both  that 
it  was  proper  that  his  office  should  be  promoted, 
and  that  Mr.  Martin  was  a  proper  promoter!  because 
his  Lordship,  who  has  the  advantage  of  having  a 
very  learned  legal  adviser,  was  no  doubt  aware, 
from  the  decision  of  the  Qaeen's  Bench  in  the 
case  of  Beg.  v.  Bishop  of  Chichester,  as  well  as 
from  the  decision  of  the  Privy  Council  in  Sherwood 
V.  Bay  (1  Moo.  P.  C.  353),  that  it  was  competent 
to  him  to  exercise  his  discretion  as  to  whether  his 
office  should  /be  promoted  or  not."     Again,  in 
April  1869,    in   conseauence  of  the  Bishop    of 
London  hi^vinff  declined  to  issue  a  commission,  at 
the  instance  of  Mr.  Sheppard,  to  inquire  into  the 
doctrines  propounded  by  the  Bev.  W.  J.  Bennett, 
an  application  was  made  to  the  Queen's  Bench  for 
a  maridafnus  to  the  bishop  to  issue  a  commission ; 
the  application  was  refused  by  the  court,  con- 
consisting  of  Lush,   Hannen,  and   Hayes,   JJ., 
and  though  not  upon  the  ground  of  the  bishop 
havmg  a  discretion  in  the  matter,  as  to  which  it  was 
unnecessary  to  arrive  at  a  conclasion,  Lush,  J.,  in 


the  course  of  the  argument  and  in  giving  judg- 
ment, expressed  in  forcible  language  nis  full  oon« 
currence  with  the  views  expressed  hy  Wightman, 
J.,  in  Beg.  v.  Bishop  of  Ohichester ;  and  similar  views 
were  expressed  by  Hayes,  J.,  and  in  no  way  dis- 
sented from  bv  Hannen,  J.    And  these  cases  were 
followed  by  Mhphvnstone  v.  Fwrchas  (L.  Bep.  3  P. 
C.  245)  in  the  Privy  Council.    The  suit  had  beea 
instituted   in  the  Arches   Court   by  letters    o£ 
request   from   the   Bishop    of    Chichester,    the 
promoter  being  a  parishioner  of  the  parish  withia 
which  the  chapel  at  which  the  defenoant  adminis- 
tered was  situated;  the  offences  charged  consisted 
in  the  use  of  eertain  unlawful  rites  and  ceremonieB 
set  forth  in  the  articles  exhibited.    Sentence  was 
proDOunced  by  the  Arclies  Court   against    the 
defendant  apon  some,  but  not  upon  all,  of  the 
articles;  the  promoter  appealed  from  such  sen- 
tence to  the  Qaeen  in  Council,  but  died  soon  after 
inhibition  and  citation  had  issued.     On  a  motion 
for  the  substitution  of    another  parishioner  as 
promoter  of  the  appeal,  who  was  not  authorised 
by  the  ordinary  or  connected  with  the  original 
promoter,  and  who  had  no  personal  or  pecuniary 
interest  in  the  subject-matter  of  the  suit,  it  was 
held  that,  though  the  suit,  as  a  criminal  suit,  had 
determined  by  the  death  of  the  original  promoter, 
yet,  having  regard  to  the  ancient  practice  of  the 
Court  of  Delegates  in  such  cases  and  the  peculiar 
circumstances  of  the  case  under  consideration,  it 
was  the   duty  of  the  Court  of  Appeal  to  allow  a 
proper  person  to  be  substituted  in  the  place  of  the 
deceased  appellant  and  to  revive  the  appeal.    The 
Lords  present  on  the  hearing  were  the  Archbishop 
of  York,  Lord  Cairns,  Sir  James  Colville,  and  Sir 
Bobert  Fhillimore,  and  the  judgment,  having  beea 
reserved,  was  delivered  by  Sir  B.  Phillimore  oa 
the  14th  Jdv  1870.    After  referring  to  the  pro- 
ceedings in  the  suit,  and  to  the  questions  raised  by^ 
the  appeal,  and  to  the  necessity  of  considering  the 
general  natare  of  the  suit  tor  the  satisfactory 
answering    of    such    questions,    the    judgment 
proceeded  in  the  following  terms  (p.  254) :  "  It 
was  decided  by  their  Lordships  in  the  case  of 
Sherwood  v.  Bay  {sup.\  which  was  one  of  great 
im|X)rtance,  and  very  carefully  considered  by  the 
eminent  jadges  who  sat   upon  it,  among  whoox 
was  Sir  John  NichoU,  perfectly  acquainted  with 
the  practice  of  the  Eoclesiastioal  Courts,  that  the 
promotion  of  the  office  of  judge,  though  generally 
permitted  as  a  matter  of  course,cannot  be  demanded 
ex  dehito  jtLstitioe.    Subsequently  to  this  decision 
tiie  statute  3  &  4  Yict.  c.  86,  was  passed.    By  the 
13th  section  it  was  enacted  '  that  it  shall  be  lawful 
for  the  bishop  if  he  shall  think  fit,  either  to  issue 
a  commission  of  inquiry,  or,  in  the  first  instance, 
to  send  the  case  by  letters  of  request  to  the  Supe- 
rior Court.    In  the  case  of  Beg.  v.  The  Archbishop 
of  Oanterhwry  (11  Q.  B.  483 ;  12  Jur.  862 ;  17  L.  J. 
252  Q.  B.),  the  Queen's  Bench  held  that  when 
the  archbishop  had  once  issued  a  commission  at 
the  instance  of  the  promoter,  the  bishop  could  not 
refuse  to  allow  his  office  to  be  farther  promoted.. 
In  the   case  of  Beg.  v.  Bishop  of  Okickester  the 
Qaeen's  Bench  refused  to  compel  by  mandamus 
the  issue  of  a  commission  of  inquiry  at  the  instance 
of  a  person  who  was  unconnected  with  the  parish 
or  diocese ;  and  Wightman,  J.,  expressed  a  strong 
opinion  ttuAt  under  the  general  law,  and  under 
the  words  of  the  statute,  the  bishop  had  an  ab- 
solute discretion  to  allow  or  refuse  his  office  to  be 
promoted  in  the  first  instance.    In  the  present. 
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instance,    however,    it    appears    that    the     local 
ordinary,  the  Bishop  of  Chichester,  thought  both 
that  the  caase  was  one  which  on  the  ground  of 
public  interest  ought  to  be  instituted,  and  also 
that  a  proper  person  had  applied  for  leave  to  pro- 
mote tne  office  of  the  judge.    He  moreover  availed 
himself  of  the  provision  of  the  statute  to  send  the 
case  by  letters  of  request  to  be  tried  in  the  superior 
court  of  the  province.    Having  taken  this  course, 
it  was  not  competent  to  his  Lordship,  according  to 
that  decision  to  which  we  have  referred,  to  stay  or 
prevent  the  further  prosecution  of  the  suit."  And 
after  referring  to  several  cases,  in  which  a  new 
promoter  had  been  appointed,  where  the  former 
one  had  died  during  the  progress  of  the  suit,  the 
jud^ent  again  proceeds  m  uie  following  terms : 
*'  Criminal  ecclesiastical  suits  ought  not  to  be,  and 
it  must  be  presumed  would  not  be,  allowed  to  be  in- 
stituted in  the  first  instance  by  the  ordinary, who  has 
full  control  in  limine  over  the  subject,  unless  the 
public  interest  requires  their  institution.    But  it 
would  be  a  great  evil  if,  after  the  due  institution 
under  proper  authority  of  such  suits,  the  course  of 
justice  with  respect  to  them  could  be  arrested  by 
any  technical  or  lormal  ground."  And  a  similar  view 
to  that  taken  by  the  Lords  of  the  Privy  Council 
in  Elphinstone  v.  Purchas  {8up.)  as  to  a  discretion 
being  vested  in  the  bishop  to  refuse  to  issue  a 
commission,  was  adopted  in  1873  by  Lord  Sel- 
bome,  then  Lord  Chancellor,  in  the  case  of  Ex 
parte  Edwards  (L.  Bep.  9,  Ch.  138.)    In  that  case 
Mr.  Edwards,  the  clerk  against  whom  the  com- 
plaint was  brought,  filed  a  statement  of  objections 
to  the  issuing  of  a  commission,  the  objections 
being  that  the  party  by  whom  the  complaint  was 
preferred  was  a  Dissenter,  that  his  application 
was  not  bond  fide,  and  that  it  was  an  unlawful 
transaction  amounting  to  maintenance,  the  pro- 
ceedings being  in  fact  promoted  by  a  body  called 
the  Church  Association.    The  Bishop  of  Glouces- 
ter  and  Bristol,  in  whose   diocese  the  offences 
were  alleged  to  have  been  committed,  refused  to 
hear  the  objections,  and  therefore  Mr.  Edwards 
applied  in  tiie  first*  instance  to  Bacon,  Y.C.,  and 
by  way  of  appeal  from  him  to  the  Court  of  Appeal 
in  Chanoery,  for  a   prohibition  to   restrain  the 
issuing  of  a  conmiission  and  of  any  proceedings 
thereunder  until  the  bishop  should  have  heard 
and  determined  the  objections.     The  court  was 
composed  of  Lord  Selbome,  and  Hellish,  L.  J.,  and 
m  the  course  of  his  judgment,  refusing  the  appli- 
cation. Lord  Selbome  said :  "  The  statute  imposes 
upon  the  bishop  the  duty  of  issuing,  in  what  he 
may  consider  a  proper  case,  a  commission  of  in- 
qoiry ;  and  in  the  language  of  the  statute  he  may 
do  so  either  upon  the  appHcation  of  any  party  com- 
plaining of  an  offence  alleged  to  have  been  com- 
mitted, or  if  he  shall  see  fit  of  his  own  mere 
motion.    I  have  a  very  serious  doubt  whether  it 
would  be  competent  for  the  bishop  to  refuse  to 
oitertain  and  oonsider  an  application  prooeeding 
from  anv  party,  because  the  statute  says  that  any 
party  who  thinks  fit  to  do  so  may  make  the  apph- 
cation.     But  doubtless  it  is  for   the  bishop  to 
exercise  a  discretion  whether  he  will  or  will  not 
issue  a  commission,  either  when  he  has  received 
the  application  from  any    party,    or   when   he 
might  do    so  upon  his  own  motion.      Hellish, 
L.J.,  however,  expressed  himself  upon  this  point 
in  the  following  manner:   "I  will  not  assume 
what  is  not  auite  certain,  on  the  construction  of 
the  section,  tnat  the  bishop  has  a  discretion,  on 


I  account  ef  the  character  of  the  promoter,  to  refuse 
to  issue  a  commission ;  I  say  it  is  not  quite  cer- 
tain, because  the  words  are  *  it  shall  be  lawful  for 
the  bishop,'  and  these  words  are  very  often  con- 
sidered to  be  compulsory."    In  the  result  Lord 
Selborne,  being  of  opinion  that  the  bishop  had  a 
discretion  as  to  the  issuing  of  a  commission,  and 
Hellish,  L.  J.,  assuming  that  he  had  such  discre- 
tion, though  not  then  prepared  to  express  a  posi- 
tive opinion  to  that  effect,  held  that  the  accused 
party  had  no  right,  at  that  stage  of  the  proceed- 
ings, to  insist  upon  being  heard.    I  believe  that 
I  have  now  leferred  to  all  the  authorities  upon 
the  question  of  the  construction  of  the  third  sec- 
tion of  the  Church  Discipline  Act,  to  which  our 
attention  has  been  directed  in  the  course  of  the 
arguments  on  these  appeals ;  and,  such  has  been 
the  diligence  of  the  counsel  engaged,  that  I  have 
been  unable  to  find  any  other  authority  than  those 
which  have  been  mentioned  by  them  :  it  remains 
for  me  to  express  my  opinion  upon  their  effect. 
Now,  whatever  weight  is  to  be  attached  to  the 
other  authorities,  there  is  in  the  case  of  Elphiri' 
stone  V.  Purchas  {swp.)  a  distinct  declaration  by 
the  Judicial  Committee  of  the  Privy  Council,  the 
ultimate  Court  of  Appeal  in  matters  ecclesiastical, 
that  the  bishop  has  full  control  in  limine  over  the 
subject-matter  of  criminal  ecclesiastical  suits,  and 
that  such  suits  ought  not  to  be  allowed,  unless  he 
is  of  opinion  that  tne  public  interest  requires  their 
institution.    I  am  not  prepared  to  say  that  the 
decisions  of  the  Judicial  Committee  are,  in   all 
cases,  binding  upon  the  different  courts  of  which 
the  Supreme  Court  of  Judicature  is  now  com- 
posed ;  it  is  not  necessary  to  say  so  to  support- 
the  opinion  which  I  am  about  to  express ;   out, 
having  regard  to  the  emphatic  language  in  which 
the  views  expressed  by  Wightman,  J.,  in  Beg,  v. 
Bishop  of  Chichester,  were  adopted  in  the  judg- 
ment in  Elphinstone  v.  Purchas,  and  to  the  fact 
that,  during  the  ten  years  which  preceded  the 
judgment  in  Elphinstone  v.  Purchas,  such  views 
were   generally  accepted;  and  that    in  the  ten 
years  which  have  elapsed  since  that  judgment 
no  judicial  dissent  from  it  was  expressed  until 
the   judgment    from  which    these    appeals   are 
brought,  1  should  be  prepared  'to  hold,  and,  so  far 
as  my  individual  opinion  is  concerned,  I  do  hold 
that  the  substantial  question  involved  in  these 
appeals,  namely,  the  question  whether,  according 
to  the  true  construction  of  the  third  section  of  the 
Church  Discipline  Act,  the  bishops  have  or  have 
not  the  discretion  claimed  for  them,  has  been  con- 
clusively settled  in  the  afi&rmative  by  authority. 
It  is  somewhat  sin^lar  that,  although  the  judg- 
ment of  the  Judicial  Committee  in  the  case  of 
ElphinstoTie  v.  Purch<is  was  referred  to  in  the 
judgment  of  the  Queen's  Bench  Division  as  bearing 
upon  the  question  of  the   practice  before   the 
Cnurch  Discipline  Act  in  suits  in  which  the  office 
of  the  judge  was  promoted,  the  attention  of  the 
learned  judges  does  not   appear  to  have  been 
directed  to  its  bearing  upon  the  question  of  the 
construction  of   the  third  section  of  that  Act. 
Befcnre  leaving  the  subject  of  judicial  authority  as 
bearing  upon  the  question  of  the  construction  of 
that  section,  I  desire  to  refer  to  the  circumstance 
of  our  having  allowed  the  counsel  for  the  appel- 
lants to  quote  to  us  a  passage  from  the  speech  of 
the  Lord  Chancellor  in  the  House  of  Lords,  when 
moving  the  third  reading  of  the  Public  Worship 
Begulfttion  Act  in  1874;    the   counsel  for  the 
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appellants,  whilst  admittiDg  that  he  could   not 
refer  to  the  passage*  in  question  or  any  other 
speech,  for  the  purpose  of  construing  the  Public 
Worship  Begulation  Act,  insisted  that  it  was  per- 
fectly open  to  him  to  refer  to  it  as  representing 
the  opinion  of  the  Lord  Chancellor  as  to  the  then 
state  of  the  law  relating  to  proceedings  in  respect 
of  offences  against  the  laws  ecclesiastical,  which 
law  it  was  proposed  at  some  time  to  affect  by  the 
Bill    before    the     House.      After   hearing    the 
objections  of  the  counsel  for  the  respondents,  we 
allowed  the  passa^^  to  be  read ;  and,  though  I 
have  since  entertamed  some  doubts  whether  we 
were  right  in  our  decision,  which  doubts  have  not 
been  wholly  removed,  I  am,  upon  the  whole,  of 
opinion  that  there  was  no  objection  to  the  course 
which  we  allowed  the  appellants'  counsel  to  tiJce. 
The  question,  with  reference  to  which  we  allowed 
it  to  be  cited,  was  whether,  at  the  time  of  the 
passing  of  the  Public  Worship  Begulation  Act, 
there   was    a   general    concurrence   of  judicial 
opinion    as   to     the    true    effect    of    a    provi- 
sion in  an   Act    of    Parliament  passed   thirty- 
four  years  previously.     The  courts  have   been 
if  the  habit  of  allowing  reference  to  be  made 
to  text-books,  the  authors  of  which  are  living 
judges ;  and  I  am  unable  to  distinguish,  in  prin- 
ciple, an  expression  of  opinion  by  the  Lord  Cfhan- 
oculor  as  to  the  state  of  the  law  upon  a  particular 
subject,  with  which  he  is  inviting  the  House  of 
Loras  to  deal,  from  an  expression  of  opinion  upon 
the  same  subject  by  another  judge  in  a  treatise 
published  by  him.    The  weight  to  be  attached  to 
the  opinion,  whether  expressed  in  the  one  form  or 
the' other,  must  of  course  depend  upon  the  sur- 
rounding circumstances.     The  doubts    which  I 
have  entertained  as  to  the  propriety  of  our  allow- 
ing reference  to  be  made  to  the  speech  of  the  Lord 
Chancellor,  have  arisen  from  a  consideration  of  the 
difficulties,  which  in  some  cases  may  arise,  though 
therjT  do  not  exist  in  the  present,  in  the  way  of 
stnctly  limiting  the  purposes,  for  which  reference 
may^  be  made  to    such  expressions  of   judicial 
opinion.    The  passage  in  the  Lord  Chancellor's 
speech  was  in  tne  following  terms  :  "  The  bishop 
may  commence   proceedings  either  on  his  own 
mere  motion  or  on  the  application  of  any  other 
person,  and  the  proceedings  may  be  taken,  too, 
without  any  security  being  taken  for  the  payment 
of  costs.    The  bishop  may  indeed,  it  he  is  called  on 
to  proceed,  for  his  own  protection,  ask  the  person 
who  puts  him  in  motion  to  give  him  some  security 
for  his  costs ;  but  as  far  as  the  person  proceeded 
against  is  concerned,  no  security  can  be  aemanded. 
Then  the  bishop  has  a  discretion,  as  he  has  under 
this  bill,  whether  or  not  he  will  proceed."    The 
Lord  Chancellor  next  proceeds  to  point  out  that, 
if  the  bishop  proceeds,  the  first  step  is  to  appoint 
a  commission.    Now  if  the  opinion,  which  I  have 
already  expressed,  that  the  question  of  the  con- 
struction of  the  third  section  of  the  statute  has 
been   conclusively  settled  by  authority,   is  well 
founded,  it  is  decisive  of  the  question  involved  in 
these  appeals  ;  but,  having  re^rd  to  the  elaborate 
and  very  carefully  considered  judgment,  which  has 
been  delivered  in  this  matter  in  the  Queen's  Bench 
Division,  and  to  the  circumstance  that  in  that 
judgment  the  authorities  upon  the  subject  of  the 
construction  of  the  third  section  of  the  Church 
Discipline  Act,  with  the  exception  of  ElpMnBtone  v. 
Purchas,  though  carefully  reviewed,  were  not  con- 
sidered as  condnsive ;  and,  bearing  in  mind  also 


that  any  uncertainty  which  may  have  existed  pre- 
viously to  such  judgment  must  of  necessity  be 
increased  by  the  opinions  expressed  in  it,  I  am 
unwilling  to  rest  my  decision  in  this  case  upon 
authority  alone ;  I  propose,  therefore,  to  consider 
the  question  of  the  construction  of  the  statute 
apart  from  the  authority  to  be  derived  from  the 
judicial  decisions  and  dicta  to  which  I  have 
referred.  As  I  have  already  observed,  the  ques- 
tion, whether  in  any  particular  enactment,  the 
words  "  it  shall  be  lawful"  are  to  be  regarded  as 
imperative  or  as  importing  a  discretion,  must 
depend,  not  only  upon  the  immediate  context,  but 
also  upon  the  object  and  general  scope  of  the 
statute;  I  propose,  therefore,  to  consider  this 
question  unaer  the  three  following  heads:  first, 
what  inference  as  to  the  proper  construction  of 
the  section  is  to  be  drawn  from  the  consideration 
that  the  object  of  the  statute  was  to  provide  means 
for  ensuring  the  correction  of  clerks  in  holy 
orders  who  had  committed  offences  against  the 
laws  ecclesiastical ;  and,  whilst  dealing  with  the 
question  under  this  head,  I  shall  omit  from  con- 
sideration the  means  which  were  previously  in 
force  for  effecting  the  same  purpose;  secondly, 
whether  the  language  of  the  Act,  per  ee,  favours 
the  obligatory  or  permissive  construction;  and, 
thirdly,  the  extent  to  which  the  construction  of 
the  third  section  is  affected  by  a  consideration  of 
the  procedure  for  the  correction  of  the  like 
offences,  which  was  in  force  previously  to  and  at 
the  time  of  the  passing  of  the  Church  Discipline 
Act,  and  to  replace  which  procedure  that  Act  was 
passed.  Now,  under  the  first  of  these  heads  of 
consideration,  a  great  deal  may  be  said  in  favour 
of  each  of  the  alternative  constructions.  It  may 
be  urged,  as  it  has  been  urged  with  great  foroe» 
that  it  is  the  right  of  the  public,  whether  clergy  or 
laity,  to  have  the  services  of  the  Church  conducted 
in  strict  accordance  with  law ;  that  their  consciences 
ought  not  to  be  offended,  nor  the  interests  of 
pure  religion  prejudicially  affected,  by  the  preach- 
ing or  otner  publication  of  heretical  doctrine,  or 
by  unauthorised  deviations  from  the  established 
ritual  and  ceremonial  of  the  Church  of  England ; 
that  to  secure  the  punishment  of  such  offences  as 
a  means  of  preventing  their  continuance  or  repeti- 
tion is  a  matter  or  public  interest,  and  that  such 
punishment  cannot  be  secured  if  a  power  is  given 
to  the  bishop  of  interfering  with  and  preventing 
a  prosecution;  that  bishops,  as  well  as  clerks, 
may  have  different  views  upon  matters  of  doctrine 
as  well  as  in  respect  of  ritual  or  ceremonial,  and 
that  to  leave  the  power  of  allowing  or  preventing 
proceedings  to  the  bishop  might,  and  in  the  pi»- 
sent  state  of  religious  opinion  probably  would, 
lead  to  practices  being  tolerated  in  one  diocese, 
which  were  prevented  in  another.  This  line  of 
argument  is  at  first  sight  very  forcible,  but  it  is 
deprived  of  much  of  its  force  when  it  is  borne  in 
mind  that  the  complaint,  upon  which  it  is  insisted 
the  bishop  must  act,  may  be  made  by  any  person 
who  cares  to  intermeddle.  It  is  impossible  to 
estimate  the  extent  of  scandal  and  miscnief  which 
mi£[ht  be  occasioned  to  the  Church  if  such  un- 
limited power  of  initiating  proceedings  is  to  be 
held  vested  in  anyone  who  chooses  to  exercise  it ; 
not  only  would  rival  parties  in  the  Church  itself 
be  induced  to  embark  in  litigation,  with  the  object 
of  obtaining  small  party  triumphs,  though  at  the 
cost  of  much  injury  to  the  general  interests  of  the 
Church,  but  persons  of  no  religious  views,  with- 
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out  any  personal  intGrest   in   the    matter,    and 
actuated  possiblj  hj  feelings  of  general  hostility 
to  the  Gharch  and  a  desire  to  bring  it  into  dis- 
repute, might  initiate  and  prosecate  proceedings. 
It  cannot  bat  be  for  the  pnblic  interest  that  some 
check  shonld  be  interposed  npon  such  aseless,  not 
to  say  mischievoQS,  proceedings;  and  the  arga- 
ment  a5  ineonvenienh  is  strengthened  by  the  con- 
sideration that,  if  a  bishop  is  in  all  cases  bound  to 
proceed  upon  receiving  a  complaint,  from  whom- 
soever it  may  proceed,  the  obligation  will  be  im- 
posed upon  him,  not  only  in  cases  of  offences  of  a 
serious  character,  but  also  in  those  in  which  the 
offence  is  trivial,  or  in  which  the  offending  party 
has  erreji.  through  ignorance  or  has  acknowl^ged 
his  error  and  promised  to  abstain  from  repeating 
it;  or  in  which  the  bishop,  firom  his  knowledge 
both  of  the  accuser  and  the  accused,  has  every 
reason  to  believe  that  the  issuing  of  a  commis- 
sion would  only  result  in  a  report  that  there  were  no 
pounds  for  further  proceedinffs.    To  the  sugges- 
tion that  the  bishops  miffhtfailto  discharge  their 
duty  honestly  and  uprightly,  and  that  unauthorised 
practices  mi^ht  be  allowed  or  prevented  according 
to  the  peculiar  views  of  the  bishop ;  it  is,  in  my 
opinion,  sufficient  to  say  that  a  similiar  objection 
might  be  raised  to  every  discretion  vested  m  per- 
sons wielding  judicial  or  quasi- judicial  authority ; 
if  it  is  found  in  practice  that  such  consequences 
ensue,  the  Legislature  may  safely  be  trusted  to  in- 
fere  and  provide   sufficient   safeguards  for   the 
future.    So  far,  then,  as  the  construction  of  the 
third  section  is  affected  by  considerations  arising 
out  of  the  object  for  which  the  Act  was  passed,  I 
can  see  nothing  to  suggest  that  the  words  "it 
shall  be  lawful,"  as  used  in  the  third  section, 
should  have  other  than  their  primary  permissive 
meaninff.    Nor  is  there,  in  my  opinion,  anything 
in  the  language  of  the  Act,  which,  taken  per  se, 
suggests  that  an  imperatiFC  sense  or  meaning 
should    hb   attribntea  to  them ;    the  words  re- 
peatedly occur  in  the  several  clauses  of  the  Act; 
in  most  instances  they  clearly  import  discretion ; 
in  some  thev  possibly  are  used  in  an  imperative 
sense;    in  the  3rd  section,  they  doubtless  may 
have  been   intended  to  be  so  meant  and  under- 
stood, but  there  is  nothing  in  the  immediate  con- 
text to  cause  such  a  meaning  to  be  necessarily 
attributed  to  them.     Beliance  has  been  placed 
upon  the  words  "  if  he  shall  think  fit,"  as  sug- 
gesting that,  while  thev  confer  a  discretion  upon 
the  bishop  of   proceeding  upon  his    own    mere 
motion,  instead  of  upon  the  complaint  of  the  per- 
son applying  to  him,  they  impliedly  negative  any 
further  or  other  discretion.     I  cannot  take  this 
view ;  the  words  may  be  superfluous,  and  similar 
expressions  are  to  be  found  in  other  parts  of  the 
Act,  where  they  are  clearly  superfluous ;  but  I 
much  doubt  whether  the^  are  superfluous  in  the 
3rd  section;  iii  my  opinion  they  strengthen  the 
suggestion  that  a  permissive  meaning  should  be 
attnbuted  to  the  words  "  it  shall  be  lawful"    But 
I  pass  on  to  consider  what,  at  the  time  when  the 
statute  was  passed,  was  the  state  of  the  law  as 
affecting  prosecutions  for   ecclesiastical  offences 
in  relacion  to  such  law.     I  fully  assent  to  the 
proposition    that,    the    object    of    the    statute 
Deing    confined   to   the   introduction  of   a  new 
procedure     for     the     correction     of    offending 
clerks,    it   is    to    be   assumed,    in   the   absence 
of  any  indication  to  the  contrary,  appearing  in 
the  language  of  the  statute,  or  to  be  reasonably 


inferred  therefrom,  that  it  was  not  intended  by 
the  Legislature  to  extend  or  abridge  the  rights, 
powers,  or  privileges  of  either  the  laity  or  the 
clergy  in  relation  to  prosecutions  for  such  offences. 
The  application  of  this  principle  to  the  construction 
of  the  3rd  section  of  the  Cfhurch  Discipline  Act 
has  been  insisted  on  by  both  parties  to  these 
appeals,  though  they  differ  in  this  that  the  ap- 
pellants contend  that,  before  the  passing  of  that 
Act,  the  office  of  the  judge  could  not  be  promoted 
without  leave  of  the  court,  which  might  be  with- 
held at  discretion,  whilst  the  respondent  insists 
that  the  court  had  no  discretion  whatever  in  the 
matter,  provided  the  offence  charged  was  one  of 
ecclesiantical  cognisance,  and  the  promoter  was  of 
means  to  meet  the  costs  of  the  proceedings  in 
the  event  of  his  failing  to  support  the  charge.    I 

Eroceed  to  consider  the  several  authorities  which 
ave  been  cited  in  support  of  these  conflicting 
views.    Beference  has  bisen  made  on  both  sides  to 
the  old  text-writers,  Clarke,  Oughton,  and  Consett, 
the  two  latter  of  whom  substantially  quote  ftrom 
or  adopt  what  had  been  previously  written  by 
Clarke ;  but  it  does  not  appear  to  me,  after  fully 
considering  the  statements  of  these  writers,  that 
such  statements  amount  to  more  than  this,  that 
if  a  clerk,  accused  of  any  offence  against  the  laws 
ecclesiastical,  had  not  been  preceded  against  by 
either  of  the  forms  of  proceaure  known  as  inqui- 
aitio  and  denv/ndaiio,  any  person  who  was  com- 
petent to  meet  the  costs  if  he  failed,  was  qualified 
to  implore  and  promote  the  office  of  the  judge  and 
to  require  the  accused  party  to  answer  articles  ; 
but  it  does  not  necessarily  follow,  that  if  the  office 
was  implored,  leave  was,  as  of  right,  to  be  given 
to  promote  it,  though  it  must  be  admitted  that 
the  language  used  by  those  writers  is  open  to  the 
interpretation,  which,  on  the  part  of  the  respon- 
dent, it  is  sought  to  put  upon  it.    Apart  from  the 
authority  of  decided*  cases,  and  looking  only  at 
the  language  used  by  Clarke  and  his  copjrists, 
I  should  prefer  the  construction  that  the  writers 
intended  to  represent  that  the  prosecution  of  a 
clerk     for   an    ecclesiastical    offence    was    not 
confined  to  ex  officio  proceedings  by  the  bishop 
or     archdeacon,     but    might    be   promoted    in 
proper  cases  by  any  other   person,  layman   or 
clerk,  who  was  willing  to  run  the  risk  of  having 
to  pay  the  costs  of  the  proceedings.    Bui  we  are 
not  left  to  the  dicta  of  the  early  text-writers, 
whose  views,  as  would  appear  from  the  observa- 
tions of  Sir  William  Scott  in  the  case  of  Ttumer 
V.  Meyers  (1  Hagg.  Cons.  Bep.  414),  to  which  for 
another  purpose  I  shall  have  occasion  to  refer 
presently,  were  not  always  in  accordance  with 
established  principles  of  law;  we  have  judicial 
authority  upon  the  subject,  and  to  such  authority 
the  counsel,  as  well  for  the  appellants  as  for  the  re- 
spondent, have  referred  as  snpportmg  the  views 
for  which  they  respectively  contend.      On  the 
part  of  the  respondent,  it  is  urged  that  the  view, 
for  which  they  contend  is  supported  by  passages 
in  the  judgments  of  Sir  Greorge  Lee  in  the  case  of 
Ar^ar  v.  Soldeworth  (2  Lees  Bep.  616),  of  Sir 
William  Scott  in  the  cases  of  Turner  v.  Meyers 
(sup.),  and  the  Procurator-Oeneral  v.  Stone  (1  Hagg. 
Cons.  Bep.  516),  and  of  Sir  John  Nicholl  in  the 
case  of   Oarr  v.  Marsh  (2   Phill.  198),  and  still 
more  so  by  the  observations  of  Dr.  Lushington, 
to  which  attention  has  already  been  directed  in 
the  case  of  Ditcher  v.  Denison,    To  what  extent, 
then,  do  the  authorities,  so  relied  upon,  bear  ou& 
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the  proposition  asserted  by  the  respondent,  that 
the  promotion  of  the  office  of  judge  was  a  pro- 
ceeding which  could  be  put  in  force  by  anyone, 
a<)  of  right  P  It  is  true  that,  in  Argar  y.  Holds- 
worth,  Sir  Greorge  Lee  said  that  a  clergyman 
might  be  prosecuted  by  anyone  for  neglect  of 
duty;  but  the  suit  of  Argar  v.  Holdsworth  was 
one,  which  had  been  instituted  against  the  vicar 
of  a  parish  in  Totness,  for  refusing  to  marry  the 
prosecutor,  who  was  a  parishioner  of  the  de- 
fendant's parish,  and  had  obtained  a  licence  for 
his  marriage  from  the  archdeacon;  articles, 
alleging  that  the  defendant  was  bound  to  marry  a 
parishioner  upon  the  production  of  a  legal  licence 
in  that  behalf,  had  been  allowed  by  the  court  of 
the  archdeacon,  had  been  disallowed,  on  appeal, 
by  the  Consistory  Court;  and  upon  such  dis- 
allowance coming  before  the  Court  of  Arches,  it 
was  objected  that  the  proper  remedy  was  by  an 
action  at  law  for  damages.  It  was  in  reference 
to  this  defence,  that  Sir  George  Lee  made  the 
observations  relied  upon  by  the  respondent,  and  the 
whole  passage  in  which  the  words  relied  upon  were 
used,  was  as  follows :  **  I  said  that  possibly  Argar 
might  have  an  action  for  damages ;  but  neverthe- 
less the  clergyman  might  be  prosecuted  by  anyone 
for  neglect  of  his  dutjr."  This  can  hardly  be  con- 
sidered as  an  authority  on  the  one  side  or  the 
other.  Again  the  passages  relied  upon  in  the 
judgments  of  Sir  William  Scott  in  Turner  v. 
Meyers,  and  the  Procurator- General  v.  Stone,  were 
in  the  following  terms :  In  the  former  he  said : 
"  The  criminal  suit  is  open  to  everyone,  the  civil 
one  to  everyone  showing  an  interest;"  and  in 
the  latter :  '*  It  is  not  in  the  power  of  the  bishop, 
by  any  intervention  on  his  part,  to  refuse  the 
process  of  the  court  to  anyone,  who  is  desirous  to 
avail  himself  of  it  in  a  proper  case."  Thus  quoted, 
these  passages  appear  to  support,  to  some  extent, 
the  respondent's  contention ;  but  let  us  examine 
the  circumstances  under  which  these  observations 
were  made.  In  Turner  v.  Meyers  the  suit  was  a 
civil  one,  instituted  by  a  father  to  annul  the 
marriage  of  his  son  on  the  ground  of  his  son's 
insanity,  and  Sir  William  Scott  held  that,  as  it 
was  a  civil  suit,  it  was  necessary  that  the  pro- 
moter should  show  an  interest,  which  he  failed  to 
do,  as  his  son  was  of  full  age  at  the  time  of  the 
marriage.  The  statement  that  the  criminal  suit 
was  open  to  everyone,  was  for  the  mere  purpose 
of  distinguishing  between  a  civil  suit  in  wnich 
the  promoter  must  have  an  interest,  and  a 
criminal  suit  which  could  be  promoted  though  the 
promoter  had  no  interest ;  the  case  has  no  bearing 
upon  the  question,  whether  the  leave  of  the  court  for 
the  promotion  of  the  suit  could  be  obtained  as  of 
right.  And  in  the  case  of  the  Procurator^Oeneral 
V.  Stone,  the  promoter,  who  after  citation  had 
appeared  in  person,  but  under  protest,  objected  at 
the  hearing  that  the  Procurator- Greneral  was  not 
qualified  to  be  a  promoter  of  the  suit,  and  it  was 
to  this  line  of  defence,  as  would  appear  from  what 
follows  in  the  judgment,  that  Sir  William  Scott 
referred.  I  do  not  gather  from  the  reports  that  in 
either  of  these  cases  any  questions  arose  as  to  the 
necessity  for  obtaining  leave  to  promote  the  suit, 
or  as  to  the  circumstances  under  which  such 
leave  was  granted;  but  I  should  infer  from 
the  course  pursued  by  the  same  learned  judge 
in  the  cases  to  which  I  am  about  to  refer, 
that  leave  had  been  applied  for  and  obtained  in 
both.    In  the  case  of  Duke  of  Portland  v.  Bingham 


(see  note  to  Maidman  v.  Malpas,  1  Hagg.  Cons. 
Bep.  209.),  which  came  before  Sir  William  Scott 
some  years  previously  to  Ikimer  v.  Meyers,  that 
learned  judge  directed  attention  to  the  non- 
observance  of  the  rule  in  Ecclesiastical  Courts, 
that  when  the  office  of  the  judge  was  promoted  by 
any  private  individual,  a  personal  application 
should  be  made  to  the  judge  in  the  presence  of 
the  registrar,  in  order  that  it  might  appear  in  the 
minutes  of  the  court,  and  he  gave  notice  that  for 
the  future  the  court  would  hold  any  omission  to 
observe  that  rule  fatal ;  and,  accordingly,  in  the 
first  suit  of  Maidman  v.  Malpas  (see  judgment  of 
Sir  William  Scott  in  second  suit,  1  Hagg.  Cons. 
Bep.  209),  the  accused  party  was  dismissed  in  con- 
sequence of  leave  not  having  been  obtained  for 
the  promotion  of  the  suit.  And,  in  giving  judg- 
ment in  the  second  suit  between  the  same  parties 
(1  Hagg.  Cons.  Bep.  209)  Sir  William  Scott  used 
the  following  language,  which  has  been  frequently 
quoted  and  approved  of  on  subsequent  occasions : 
"  The  leave  of  the  court  should  be  first  obtained, 
since  it  is  a  part  of  the  ecclesiastical  jurisdictioc, 
which  is  not  to  be  exercised  without  discretion,  or 
to  be  left  entirely  to  the  judgments  or  passions  of 

Erivate  persons."  Now  the  passages,  to  which  I 
ave  just  referred,  in  the  judgments  of  Sir 
William  Scott  in  the  case  of  Duke  of  Portland  v, 
Bingham  and  the  two  cases  of  Maidman  v.  MaZpas 
appear  to  me  to  explain  and  illustrate  the  state  of 
the  practice  as  Sir  William  Scott  found  it  and  as 
he  lefb  it.  From  the  time  of  the  Beformation 
the  rule  had  been  that  leave  should  be  obtained 
for  the  promotion  of  the  office  of  the  judge,  but 
the  observance  of  such  rule  had  been  neglected 
for  many  years.  In  Duke  of  Portland  v.  Bingham 
Sir  William  Scott  drew  attention  to  this  neglect, 
but  in  consequence  of  the  practice  having  niUezi 
into  desuetude,  be  did  not  punish  the  then  pro- 
moter, but  gave  warning  that  for  the  future  any- 
similar  neglect  would  lead  to  the  dismissal  of  the 
suit.  The  first  suit  of  Maidman  v.  Malpas  Yksmnf^ 
been  commenced  without  leave,  was  for  that  reason 
dismissed;  and  in  the  second,  which  had  been 
promoted  after  leave  had  been  obtained,  he  referred 
to  the  former  suit  and  assigned  the  reasons  for  the 
existence  and  enforcement  of  the  rule.  In  the  case 
of  Oorrv.  Marsh  (2  Phill.  198)  the  proceedings  were 
against  a  clerk  for  officiating  in  a  chapel  without 
the  authority  of  the  incumbent ;  he  pleaded  the 
licence  of  the  bishop,  and  insisted  that  the  office 
of  the  judge  ought  not  to  be  promoted  against 
him  in  the  court  of  the  bishop,  whose  licence  he 
held.  In  overruling  this  objection  Sir  John 
NichoU  said :  "  Application  is  always  made  to  the 
judge  before  a  citation  is  issued  in  a  cause  in 
which  the  office  is  promoted;  but  that  is  not 
for  the  purpose  of  considering  the  merits  of 
the  case,  but  the  nature  of  the  suit,  whether 
it  be  of  ecclesiastical  cognisance,  or  the  fit- 
ness of  the  person  to  be  made  responsible  for 
costs  to  the  other  party."  These  observations  of 
Sir  John  Nicholl,  if  they  are  to  receive  their  strict 
interpretation,  undoubtedly  support  the  respon- 
dent's contention,  that  if  the  ofienoes  charged 
were  of  ecclesiastical  cognisance,  and  the  party 
applying  was  of  ability  to  defray  the  costs,  the 
granting  of  leave  to  promote  the  suit  was  of 
right ;  but  the  views  so  expressed  are  at  direot 
variance  with  those  expressed  by  Sir  William 
Scott  in  Maidman  v.  Malpas,  and  tney  are  incon- 
sistent also  with  the  judgment  of  Sir  John  NidioU 
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himaelf  in  the  case  of  Lee  v.  Matthews  (3  Hagg. 
Cons.  Rep.  169),  which  came  before  hira  Bome 
fourteen  or  sixteen  years  later  ;  in  that  case, 
which  was  a  suit  for  brawling.  Sir  John  Nicholl 
said:  "This  being  a  case  of  rffice,  the  whole 
transaction  shoald  have  been  fairly  and  candidly 
stated  at  once,  in  order  that  the  judge  might  have 
an  opportunity  of  considering  whether,  both 
parties  being  involved  in  pari  deliclo,  he  ought  to 
allow  his  office  to  be  promoted.*'  Again,  m  the 
case  of  Sherwood  v.  Bay  (1  Moo.  P.  C.  353),  before 
thn  Judicial  Committee  of  the  Privy  Council  in 
1837,  and  which  wrh  the  last  case  upon  the  subject 
before  the  passing  of  the  Church  Discipline  Act, 
the  suit,  which  was  a  civil  one,  had  been  instituted 
by  a  father  to  set  aside  the  marriage  of  his 
daughter  as  incestuous,  and  the  objection  raised 
was  that  the  father  had  no  sufficient  interest  to 
maintain  the  suit.  The  lords  present  were  Lord 
Brougham,  Baron  Parke,  the  then  judge  of  the 
Court  of  Bankruptcy,  and  Sir  John  Nicholl ;  and 
Baron  Parke,  in  delivering  the  reserved  judgment  of 
the  Committee,  observed  as  follows :  *'  It  is  to  be 
recollected  that  this  may  be  the  only  form  in 
which  any  individual  can  question  the  marriage  as 
a  matter  of  right;  for  to  promote  the  office  of 
jadge  in  a  criminal  suit  requires  the  authority  of 
the  court ;  and  though  this  is  obtained  without 
difficulty  in  ordinary  cases,  it  cannot  be  obtained 
ex  debito  jtistitice"  The  learned  judges  of  the 
Queen's  Bench  Division  appear  to  have  treated 
this  authority  as  of  little  weight,  because  the 
question  whether  leave  to  promote  the  office  of 
the  judge  could  be  demanded  as  of  right  was  not 
the  point  to  be  determined  in  the  suit,  and  had 
not  been  adverted  to  in  the  argument.  I  cannot 
take  the  same  view  of  the  weight  to  be  attached 
to  this  statement;  it  is  doubtless  true  that  the 
question  was  not  the  point  to  he  determined  and 
had  not  been  adverted  to  in  argument,  but  the 
necessity  for  obtaining  the  authority  of  the  court 
to  promote  the  office  of  the  judge  in  a  criminal 
suit  was  assigned  in  the  judgment  as  a  reason,  if 
not  the  substantial  reason,  for  holding  that  the 
father  had  a  right  to  prosecute  the  civil  suit;  as 
otherwise  the  father,  or  any  other  person  in- 
terested, might  have  bad  no  means  of  questioning 
the  validity  of  the  marriage.  And  the  observa- 
tions which  I  have  just  quoted  from  the  judg- 
ment of  the  Judicial  Committee  in  Shrwood  v. 
Hay  were  referred  to  as  expressing  the  state  of 
the  law  and  practice  in  relation  to  the  promotion 
of  the  office  of  judge  in  the  passage  which  I  have 
already  cited  from  the  judgment  of  their  Lord- 
ships in  Elphinstonev.  Purchas.  It  remains  only 
to  notice  the  observations  of  Dr.  Lusbington  in  the 
case  of  Ditcher  v.  Denison :  I  have  already  qnoted 
them  in  detail,  being  desirous  of  accurately 
pointing  out  the  line  of  reasoning  adopted  by  him. 
It  is  clear  that  he  founded  the  views  then  ex- 
pressed by  him  upon  the  language  which  he 
quoted  from  Sir  William  Scott's  judgment  in 
Procurator- Gtmeral  v.  Stone  (»u;).),  and  upon  the 
observations  of  Sir  John  Nicholl  in  Carr  v.  Marsh 
(gup.).  I  have  just  directed  attention  to  the 
circumstances  under  which  thcNO  observations 
were  made  by  Sir  William  Scott  and  Sir  John 
Nicholl  in  two  cases  referred  to,  and  have  pointed 
out  how  little  such  observations  (ran  be  regarded 
as  indicating  the  matured  oninions  of  these 
learned  Judges  upon  the  question  we  are  now 
considering.  The  views  expressed  by  Dr.  Lushing- 
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ton  are  at  all  times  deserving  of  the  most  respectful 
consideration;  but  they  lose  much  of  their  im- 
portance when,  as  in  the  case  of  Ditcher  v. 
Denison,  they  have  evidently  been  founded  upon 
an  erroneous  appreciation  of  what  he  regarded  as 
authorities  binding  upon  him.  The  circumstances 
of  some  of  the  cited  authorities  rendered  it  neces* 
tiary  for  the  counsel  for  the  respondent  to  admit 
the  possibility  of  the  court  having  some  further 
jurisdiction  in  respect  of  the  refusal  of  leave  to 
promote  the  office  of  the  judge  than  that  of  deter- 
mining whether  the  offences  charged  were  of 
ecclesiastical  cognisance  and  ascertaining  the 
competency  of  the  proposed  promoter  to  meet  the 
expenses  in  the  event  of  his  failing  to  establish  the 
charges  preferred  by  him.  For  instance,  the  case 
of  Lee  V.  Matthews  (3  Hagg.  Cons.  Bep.  169)  com- 
pelled them  to  admit  that  the  judge  might  have 
to  consider  whether  in  a  case  in  which  both  parties 
were  in  pari  delicto  he  ought  to  allow  his  office  to 
bo  promoted ;  and  it  is  difficult  to  understand  why, 
if  the  court  had  a  discretion  to  refuse  to  allow  tne 
office  of  the  judge  to  be  promoted  on  account  of 
the  proposed  promoter  being  in  pari  delicto  with 
the  accused  party,  there  should  not  have  been  a 
like  discretion  in  respect  of  any  other  unfitness 
of  the  party  complaining.  Again,  it  was  hardly 
disputed  that  there  must  have  been  a  discretion 
somewhere  to  prevent  the  promotion  of  frivolous 
and  vexatious  suits,  and  that  such  discretion 
could  not  well  have  been  vested  elsewhere  than  in 
the  judge;  such  a  discretion  must  necessarily  be 
a  very  wide  one,  and,  if  this  extent  of  deviation 
i[i  respect  of  the  granting  or  refusing  leave  to 
promote  the  office  of  the  judge  is  once  recognised, 
it  is  difficult,  if  not  impossible,  to  place  limits  upon 
it.  Upon  the  whole,  then,  after  a  full  considera- 
tion or  all  the  authorities  cited,  I  have  arrived  at 
the  conclusion  that  when  proceedings,  by  way  of 
promoting  the  office  of  the  judge,  were  first  intro* 
duced,  such  promotion  could  only  take  place  with 
the  leave  of  the  court ;  a  leave  rarely  refused 
in  a  proper  case,  but  of  the  propriety  of  inter- 
fering in  each  case  the  court  was  the  only  judge ; 
that  in  the  somewhat  lax  proceedings  of  the  seven- 
teenth and  eighteenth  centuries  the  application  for 
leave  fell  into  disuse,  and  the  office  of  the  judge 
was  ordinarily  promoted,  without  the  leave  of  the 
court  being  granted  or  even  applied  for ;  that  Sir 
William  Scott,  being  influenced  probably  by  the 
circumstances  of  some  one  or  more  of  the  cases 
which  came  under  his  consideration,  appreciated 
the  evils  which  had  arisen,  and  might  arise  again 
from  neglecting  that  which  he  described  as  a  rule 
and  as  a  **  part  of  the  ecclesiastical  jurisdiction," 
and  insisted  upon  its  observance  for  the  future,  as 
a  check  upon  proceedings  which  might  otherwise 
have  their  origin  in  **  the  passions  of  private 
persons  ;"  and  that  such  rule,  so  reinstated  by  Sir 
William  Scott,  continued  in  force  and  was  recog- 
nised as  in  force  down  to  tho  time  of  the  passing 
of  the  Church  Discipline  Act  in  1840.  This  being 
so,  I  can  come  to  no  other  conclusion  upon  the 
question  of  the  construction  of  the  3rd  section  of 
that  Act,  than  that  the  authority  thereby  conferred 
upon  a  bishop,  of  issuing  a  commission,  is  one 
which,  when  complaint  is  made  to  him,  he  may 
put  in  force,  or  abstain  from  putting  in  force, 
according  as  ho,  in  the  exercise  of  hia  discretion, 
and  having  regard  to  the  circumstances  of  each 
casr  that  may  be  brought  under  his  consideration, 
may  think  fit.     Upon  both  grounds,  then,  upon 
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the  gronnd  that  the  question  of  construction  has 
been  settled  by  authority,  and  upon  the  ground 
also  of  the  independent  judgment  formed  by 
myself  upon  the  same  question,  I  nm  of  opinion 
that  when  complaint  was  made  to  the  Bishop  of 
Oxford  by  Dr.  Julius,  he,  the  bishop,  had  a  discre- 
tion, in  the  exercise  of  which  he  was  at  liberty  to 
abstain  from  t  iking  either  of  the  proceedings 
referred  to  in  the  order  of  the  Queen's  Bench 
Division,  that  the  Queen's  Bench  Division  conse- 
qaently  had  no  jurisdiction  to  interfere,  and  that 
the  rule  for  a  mandamus  must  be  discharged. 
With  respect  to  the  question  of  the  costs,  I  see  no 
reason  why  the  ordinary  rule  should  not  be 
followed.  Whether  the  bishop  exercised  his  dis- 
cretion wisely  or  not,  is  a  question  which,  with  all 
respect  for  the  views  expressed  by  Bramwell,  L.  J., 
is  not  in  my  opinion  for  our  consideration  to-day ; 
the  mandamus  was  applied  for  and  supported  on 
the  ground,  that  the  bishop  under  the  circumstances 
of  the  case  had  no  discretion  to  refuse  to  issue  a 
commission,  and  the  answer  of  the  bishop  was  that 
he  had  a  discretion,  which  it  was  not  within  the 
jurisdiction  of  the  Queen's  Bench  Division  to 
control.  To  have  entered  into  evidence  for  the 
purpose  of  showing  that  be  had  exercised  his  dis- 
cretion wisely,  would  have  been  foreign  to  the 
real  question  raised.  I  am  far  from  suggesting 
that  such  circumstances  existed  in  the  present 
case,  but  I  can  well  nnderstand  that  there  might 
be  circumstances  in  addition  to  those,  which  for 
the  purposes  of  these  appeals  must  be  treated  as 
having  existed,  which  would  lead  me  to  regard  the 
refusal  of  the  bishop  to  issue  a  commission  as  a 
course  taken  by  him  in  the  best  interests  of  the 
Church  and  of  religion.  But  I  do  not  think  that 
there  should  be  two  sets  of  costs.  The  appeals 
ought  to  be  allowed,  but  only  one  set  of  costs  ought 
to  be  given. 

Thesigeb,  L.J. — I  concur  in  the  conclusions  at 
which  the  other  members  of  the  court  have 
arrived ;  but  as  they  involve  a  reversal  of  the 
judgment  of  the  court  below,  and  the  case  is  one 
of  importance,  I  think  it  desirable  I  should  state 
in  my  own  language  the  grounds  upon  which  my 
opinion  rests.  A  considerable  amount  of  time 
was  occupied  during  the  discussion  of  the  case  in 
this  court  in  tracing  to  its  origin,  and  following 
thronghont  its  coarse  down  to  the  passing  of  the 
Chnrch  Discipline  Act,  the  position,  in  regard  to 
the  prosecution  of  ecclesiastical  offences,  of  the 
bishop  and  his  court.  The  d  priori  argument 
which  this  historical  investigation  is  intended  to 
found  is  not  conclusive ;  but  still  the  result  of  the 
investigation  mnst  necessarily  be  to  throw  some 
light  upon  the  question  for  decision,  and  it  there- 
fore demands  consideration.  It  starts  with  these 
undisputed  facts.  The  bishop's  court  had  existed 
from  the  earliest  times,  and  obviously  must  have 
taken  its  rise  from  the  bishop's  pastoral  authority 
over  his  diocese.  The  procedure  in  the  bishop's 
court  in  criminal  suits,  whatever  might  have  been 
its  original  shape,  had  long  settled  down  into  a 
form  under  which  the  proceedings  were  in  theory 
instituted  by  the  bishop  himself  ea;  mero  moiu,  or 
ex  officio  promoto.  The  bishop  himself  had  long 
ceased  to  sit  in  his  court,  having  delegated  his 
authority  in  this  respect  to  a  judge,  whose  office 
in  technical  language  was  "implored,"  when 
a  private,  party  desired  to  institute  criminal 
proceedings.  From  very  early  times  an  appeal 
appears  to  have  lain  from  the  bishop  to  his  metro- 


politan,   who  nt  the  same  time  had  also  a  con- 
current original  jurisdiction.     The  latter  jurisdic- 
tion it  was  the   main  object  of  the    Statute   of 
Citations  (23  Hen.  8,  c.  9)  to  curtail ;  but  while 
that  Act  left  the  archbishop  very  little  of  his  con- 
current jurisdiction,   it   preserved  the  appeal  to 
him  from  the  bishop,  and  gave  him  original  juris- 
diction, to  u«o  the  language  of  the  Act,  "in  case 
that   the   bishoi)  or   other    immediate    judge   or 
ordinary  daic  not  or  will  not  convent  the  party  to 
be  sued  before  him."     By  the  25  Hen.  8,  c.  19,  a 
further  appeal  for  lack  of  justice  at  or  in  any  of 
the  courts  of  the  archbishops,  was  given  to  the 
King's  Majesty  in  the  King's  Court  of  Chancery, 
to  bo    determined  by  commissioners    appointed 
under  the  Great  Seal,  in  like  manner  as  appeals 
from  the  Admiralty  Court  were  determined.    And 
in  this  manner,  and  apparently  without  the  possi- 
bility of  interference  on  the  part  of  the  temporal 
courts,  so  long  as  the  bishops  did  not  exceed  their 
jurisdiction,  the  matter  stood  down  to  the  passing 
of  the  existing  Act  of  Uniformity  (1  Eliz.  c.  2). 
By  it  uniformity  in  the  performance  of  Divine 
service  and  in  the  administration  of  the  sacra- 
ments was  prescribed,  and  archbishops,  bishops, 
and  other  ordinaries  were  required  and  charged  to 
enforce  the  Act  in  language  which,  so  far  as  it 
goes,  certainly  tends  against  the  view  that  at  that 
time  they  were  under  any  absolute  obligation  to 
allow  their    office    to    be    promoted  in  cases   of 
ecclesiastical    offences,    or    that    Parliament    in- 
tended them  to  be  placed  in  such  cases  under  any 
obligation  which  could  be  enforced  by  the  tem- 
poral courts.     It  is  only,  to  use  the  words  of  the 
Act,  in  "  God's  name,"  and  "  as  they  will  answer 
before  God  for  such  evils  and  plagues  wherewith 
Almighty  God  may  justly  punish  his  people  for 
neglecting  this  good  wholesome  law;   that  they 
are  earnestly  required  and  charged  to  endeavour 
themselves  to  the  uttermost  of  their  knowledges 
that  the  due  and  true  execution  of  the  Act  might 
be  had   throughout   their   diocese  and    charges. 
And    while    the    Act    gave   jurisdiction    to    the 
temporal  courts  in  respect  of  offences  under  it 
by  enabling  justices  of  oyer  and  terminer  and 
justices  of   axsize  upon  indictment  to   try  such 
offences,  it    is    observable    that   even   there   the 
Legislature  appears  to  have  recognised  the  rights 
of  the  bishop  and   his    pastoral    authority    and 
power  by  authorising  him   to  associate   himself 
with   the   justices  at    the  trial.     Pausing  for  a 
moment  at  this  point,  and  without  expressing  any 
confident  opinion  upon  the  subject,  I  would  say 
that  apart  from  the  authorities,  the  origin  and 
character  of  the  bishop's  jurisdiction,  the  form  of 
the  procedure  in  the  criminal  suit    to  which  he 
was  in  theory  a  party,  and  which  was  commenced 
by  imploring  his  office,  or  the  office  of  his  judge, 
the  appeals  which  under  the  Statute  of  Citations 
were  open  to  parties  where  the  bishop  would  not  or 
dared   not    convent    persons    accused ;    and  the 
language  used  in  the  Act  of  Uniformity  convey  to 
my  mind  a  strong  impression  that  the  bishop  by 
himself  or  by  his  judge  possessed  at  the  time  of 
and  after  the  passing  of  the  last- mentioned  Act  a 
discretionary  powor  of  refusing  to  allow  the  process 
of  his  court  to  be  set  in  motion  in  respect  of 
ecclesiastical  offences.     Both  appellants  and  re- 
spondents,   however,    place    reliance     upon    the 
decisions  and  dicta  of  judges  in  cases  where  this 
point  was  directly  or  indirectly  raised.      At  first 
sight  it  appears  difficult  to  arrive  at  any  very  cer- 
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tain  coDcluBion  from  the  perusal  of  these  cases. 
The  strong  observations  of  Sir  William  Scotb,  in 
Maldman  v.  Malpaa  (sup.),  are  met  with  the 
equally  strong  observations  of  Dr.  Lushington  at 
Bath  in  the  case  of  Ditcher  v.  Denison.  Sir  John 
NichoUy  in  Lee  v.  MaWiews  (sup.),  is  supposed  to 
be  answered  by  himself  in  tne  previous  case  of 
Carr  v.  Marsh  (sup.),  and  the  cases  of  Argar  v. 
Holdsvoorth  (zup.)  Procvtrator-Qeneral  v.  Stone 
(sup.),  and  Twner  v.  Meyers  (sup.)  in  which  dicta 
are  to  be  found  tending  to  the  effect  that  the  right 
to  institute  a  criminal  suit  in  the  Ecclesiastical 
Courts  was  an  absolute  one  open  to  any  private 
person  and  with  which  the  bishop  could  not  inter- 
fere, are  properly  open  to  the  remark  which  was 
made  upon  them  in  the  Court  below,  viz.,  that 
they  "were  incidentally  made  and  were  not 
necessary  to  the  decision  of  the  cases  in  which 
they  were  pronounced,"  and  against  these  dicta 
is  to  be  set  the  very  distinct  statement  of  Parke,  B. 
when  delivering  the  judgment  of  the  Privy  Council 
in  Sherwood  v.  Ray  (sup.),  that  **  to  promote  the 
office  of  a  jadge  in  a  criminal  suit  requires  the 
authority  and  consent  of  the  court,  and  though 
this  is  obtained  without  difficulty  in  ordinary 
practice,  it  cannot  be  demanded  ex  debito  justitice." 
out  while  upon  a  cursory  examination  of  the 
cases,  they  may  appear  to  sited  a  doubtful  light 
upon  the  question  under  consideration,  when  they 
are  more  carefully  examined,  as  they  have  been 
by  Baggallay,  L.J.,  in  his  judgment,  I  think  that 
the  current  of  authority  manifestly  supports  the 
view  expressed  in  Shenoood  v.  Bay.  Passages  in 
text-bookf,  which  may  all  be  traced  back  to  an 
original  passage  in  Clarke's  Praxis,  s.  322,  modus 
procedendi  per  accusaiionem  cannot,  even  if  they 
were  more  favourable  than  they  are  to  the  oppo- 
site contention,  be  relied  upon  to  negative  a  dis- 
cretion, which  decided  cases  prove  to  have  at 
least  to  some  extent  actually  existed.  But,  in 
truth,  it  appears  to  me  that  there  is  a  mode  by 
which  the  apparently  conflicting  views  expressed 
upon  this  point  either  in  text-books  or  in  decided 
cases  may  be  reconciled.  The  bishop  or  his  judge 
bad,  I  conceive,  a  real  discretion  in  the  matter  of 
allowing  a  criminal  suit  to  be  instituted.  The 
application  for  leave  to  promote  the  office  of  the 
judge  was  not  a  mere  matter  of  form,  or  for  the 
purpose  merely  of  the  judge  seeing  that  the 
offence  charged  was  of  ecclesiastical  cognisance 
and  the  party  applying  a  fit  person  as  regards 
solvency,  but  was,  as  Sir  William  Scott  stated  in 
Maidman  v.  Malpaa  (sup.),  for  the  purpose  of 
preventing  the  exercise  of  his  jurisdiction  being 
left  entirely  to  the  judgment  or  passions  of 
private  persons.  But  while  this  was  so  the  eccle- 
siastical judges,  at  the  same  time  that  they 
enforced  the  necessity  of  the  applications  would 
naturally  act  upon  fixed  principles  of  practice : 
they  woold,  as  lawyers,  apply  to  ecclesiastical 
affences  the  principle  that  it  is  the  interest  of 
the  State  that  offences  should  be  punished,  and 
08  a  general  rule  of  action,  although  not  an 
invariable  one,  as  pointed  out  by  Sir  John 
NichoU  in  Lee  v.  Matthews  (sup.),  they  might, 
as  the  same  judge  said  in  Carr  v.  Marsh 
(sup.),  merely  consider  the  nature  of  the  suit 
whether  it  was  of  ecclesiastical  conuzance  and 
the  fitness  of  the  person  applying  to  be  made 
responsible  for  costs  to  the  other  party.  There 
would  thus  be  on  the  one  hand  in  the  judge,  as 
between  him  and  any  interference  on  €he  i£rt  of 


the  temporal  courts,  an  absolute  discretion  to 
allow  or  not  to  allow  his  office  to  be  promoted  in 
criminal  suita ;  there  would  bo,  on  the  other  hand, 
in  his  court,  as  a  matter  of  its  internal  economy, 
a  practice  which  might  be  moulded  from  time  to 
time  to  meet  the  exigencies  of  the  case,  and  by 
which  his  judicial  discretion  would,  as  between 
him  and  the  suitors  of  the  court,  be  regulated.  I 
am  confirmed  in  thi^  view  of  the  position  of  the 
bishop  and  his  judge  prior  to  the  Church  Disci- 
pline Act,  by  the  observations  upon  the  point  to 
be  found  in  the  judgment  of  the  Privy  Council  in 
Elphinstone  v.  Purchaa  (sup.)  Assuming  then 
the  view  I  have  expressed  to  be  correct,  the  argu- 
ment is  pertinent  that  the  Legislature  would  not 
be  likely,  looking  to  the  object  of  the  Church  Dis- 
cipline Act,  to  make  such  an  important  and 
serious  change  as  that  of  enabling  any  private 
person  wherever  resident,  wha'.ever  might  be  his 
real  motives  in  prosecuting,  however  undesirable 
it  might  be  in  the  particular  instance  that  a  pro- 
secution should  be  instituted;  and  upon  mere 
rumour  as  well  as  specific  char|;e,  to  demand  for 
the  purpose  of  such  a  prosecution  that  the  ma- 
chinery of  the  bishop's  courc,  which  hitherto  Lad 
only  been  open  to  him  at  the  discretion  of  the 
bishop  or  his  judge,  should  be  put  in  motion. 
The  institution  of  the  commission  of  inquiry 
cannot,  as  it  appears  to  me,  be  relied  on  as  meet- 
ing this  objection ;  for  it  is  manifest,  when  tho 
language  of  the  3rd  and  4th  sections  of  the  Act 
is  looked  at,  that  the  functions  of  that  commission 
are  not  of  a  discretionary  character,  but  are  ana- 
logous to  those  of  a  grand  jury  upon  a  bill  of  in- 
dictment. But  although  the  argument  is  perti- 
nent it  is  not  conclusive;  for  it  may  be  said  that  if 
the  leave  to  promote  the  office  of  the  judge  was 
not  before  the  Act  ex  dehito  justUice,  still  it  was 
granted  by  the  bishop's  judge  according  to  fixed 
rules  of  practice,  and  therefore  the  Legislature 
might  possibly  determine  to  sweep  away  any 
discretionary  power  of  refusing  leave  when 
passing  an  Act  which  again  constituted  the 
bishop  the  judge  in  his  own  court,  and  inter- 
posed between  an  accused  clerk  and  his  accuser 
at  least  some  protection  in  the  commission 
of  inquiry.  Under  these  circumstances  I  prefer 
in  approaching  the  construction  of  the  Church 
Discipline  Act,  not  to  .weigh  very  much  upon 
the  argument  drawn  from  the  discretion  which 
I  consider  the  judge  of  the  bishop's  court 
possessed  before  the  Act.  I  would  press  it  only 
to  this  extent,  viz.,  that  no  presumption  in  favour 
of  the  absolute  right  of  a  private  person  to 
institute  proceedings  for  ecclesiastical  offences 
can  be  imported  into  the  construction  of  the  Act 
in  the  face  of  that  pre-existing  discretion.  The 
language,  however,  of  the  3rd  section  of  that  Act, 
read  according  to  its  natural  and  grammatical 
signification,  points,  in  my  opinion,  strongly  to 
the  conclusion  that  a  discretion  has  been  pre- 
served by  tho  Act.  The  words  "  it  shall  be 
lawful,"  are  the  governing  words  of  the  section, 
and  those  words,  when  used  in  a  statute,  primarily 
import  that  something  to  be  done,  which  but  for 
the  statute  would  be  contrary  to  or  at  least  un- 
authorised by  law,  has  given  to  it  a  legal  sanction 
or  effect.  But  such  words  may,  either  from  the 
nature  of  the  act  to  which  they  refer,  if  the  con- 
text will  permit  of  it,  or  from  the  context  itself, 
acquire  a  secondary  meaning  under  which  the 
thing  to  be  done  becomes  obligatory.    Am  regards 
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the  nature  of  the  act^  if  it  be  for  the  public 
benefit  or  in  advancement  of  public  justice,  it  is 
an  axiom,  as  Coleridge,  J.,  in  Beg.  v.  Tithe  Com- 
missioners (14  Q.  B.  45|9,  474),  says,  "  that  words 
only  directory,  permissory,  or  enabling,  may  have 
a  compulsory  force."  But  the  question  at  once 
arises  whether  the  thing  to  be  done  in  this  case, 
the  issuing  by  the  bishop  of  the  commission,  is 
"for  the  public  benefit,"  or  " in  advancement  of 
public  justice,"  in  the  sense  in  which  those 
expressions  are  used  in  the  axiom  just  quoted ; 
and  if  so,  whether  further  it  is  of  such  a  character 
as  that  permissive  words  not  only  "  may  "  but 
must  be  read  as  having  a  compulsory  force,  and 
upon  neither  of  these  points  do  the  cases  cited  in 
the  court  below,  as  illustrations  of  circumstances 
in  which  the  axiom  had  been  acted  upon,  appear 
to  me  to  afford  any  real  assistance.  They  were 
all  cases  of  a  very  different  kind  to  the  present, 
and  indeed  this  case  is  so  special  a  character,  that 
it  must,  as  it  seems  to  me,  almost  of  necessity  bb 
decided  upon  considerations  peculiar  to  itself.  As 
tending  against  the  view  that  the  axiom  is  to  be 
applied  to  this  case,  these  considerations  may  be 
urged  :  First.  The  act  to  be  done  is  not  a  judicial 
one.  Neither  it  nor  any  of  the  proceedings  under 
the  Church  Discipline  Act,  down  to  and  inclusive 
of  the  report  of  the  commissioners,  is,  as  the 
Privy  Council  said  in  Ditcher  v.  Denison  (11 
Moo.  P.  C.  324,  341),  under  the  statute  "a  suit, 
or  the  commencement  or  any  part  of  a  suit." 
Secondly.  The  choice  of  the  bishop  in  whose  diocese 
the  offence  is  alleged  to  have  been  oommitted 
as  the  person  to  receive  the  application,  to  set  on 
foot  the  inquiry,  and  to  select  the  commissioners, 
points  to  action  on  his  part  in  his  pastoral  capacity, 
and  suggests  an  incongruity  in  the  idea  of  a 
temporal  court  compelling  him  to  exercise  his 
authority,  although  ir.  might  well  prohibit  him 
from  exceeding  it.,  Thirdly.  The  fact  that  no  form 
or  mode  by  which  the  application  is  to  be  made 
to  the  bishop  is  prescribed,  seems  to  involve  the 
idea  that  he  would  in  the  exercise  of  his  pastoral 
authority  bo  able  for  himself  to  regulate  these 
matters,  and  indicates  therefore  to  some  extent  a 
discretionary  power,  the  limits  of  which,  if  it  had 
been  intended  that  the  power  should  be  limited, 
one  would  have  expected  the  Legislature  to  lay 
down.  Fourthly.  The  benefit  to  the  public  of  an 
absolute  power  in  any  person  to  set  on  foot  upon 
mere  allegation  of  scandal,  as  well  as  upon  specific 
allegations  of  fact,  an  inquiry  into  any  clergyman's 
conduct  is,  to  say  the  least,  doubtful.  The  judg- 
ment in  the  court  below  puts  forward  in  powerful 
language  the  reasons  which  tend  in  a  contrary 
direction ;  but  it  seems  to  me.  with  deference, 
that  those  reasons  are  too  exclusively  drawn  from 
the  consideration  of  the  rights  of  parishioners  in 
regard  to  offences  against  ritual  which  it  must  be 
recollected  had  not,  in  1840,  when  the  Church 
Discipline  Act  was  pasi<ed,  assumed  so  important 
an  aspect  as  at  the  present  time ;  and  that  they 
give  too  little  weight,  to  couKiderations  arising  out 
of  the  far  more  numerous  classes  of  offences  to 
which  the  Act  applies,  and  which  might  be  made 
the  subject  of  undesirable  as  well  as  of  unfounded 
prosecutions.  But  even  if  the  reasons  for  con- 
struing the  *'  it  shall  be  lawful "  as  peremptory 
were  stronger  than  they  are,  I  think  that  the 
context  affords  a  strong  argument  against  so 
construing  them.  The  question  is  whether  the 
words  "  it  shall  be  lawful  for  the  bishop,"  are  to 


be  read  as  "the  bishop  may"  or  "the  bishop 
must."  If  they  are  read  as  meaning  "  the  bishop 
may,"  they  are  suitable  to  the  whole  sentence 
which  they  govern,  for  it  is  quite  correct  language 
to  say,  **  the  bishop  may,  on  the  application  of  any 
party  complaining,  or  if  he  shall  think  fit,  of  his 
own  mere  motion,  issue  a  commission ;  "  but  if 
they  are  to  be  read  as  meaning  "  the  bishop  must," 
they  do  not  properly  ^t  in  with  a  part  of  the 
sentence ;  for  it  is  certainly  not  an  apt  expression 
to  say  "  the  bishop  must,  if  he  shall  think  fit,  of 
his  own  mere  notion  issue  a  commission,"  and  the 
section  really  would  have  to  be  construed  as  if  the 
expression  "  it  shall  be  lawful  "  had  two  different 
meanings  when  applied  to  the  two  limbs  of  the 
following  sentence.  The  section  would  then  read 
thus :  "  It  shall  be  lawful  for  the  bishop,"  meaning 
"  the  bishop  must "  on  the  application  of  any  party 
complaining,  or  "it  shall  be  lawful  for  the  bishop, ' 
meaning  "  the  bishop  may  "  if  he  shall  think  fit, 
on  his  own  mere  motion  issue  a  oommission.  The 
words  "  if  he  shall  think  fit  "  do  not  really  qualify 
the  expression  **  it  shall  be  lawful ; "  but  merely 
introduce  an  alternative  mode  of  action  in  the  case 
of  a  supposed  offending  clerk.  This  may  be  more 
clearly  seen  by  transposing  the  parts  of  the  section 
in  a  way  that  does  not  alter  its  sense,  t.e.,  by  reading 
it  as  if  it  ran  "  It  shall  be  lawful  for  the  bishop  to 
issue  a  commission  on  the  application  of  any  party 
complaining,  or  if  he  shall  think  fie  of  his  own 
mere  motion."  No  doubt  the  words  "  if  he  shall 
think  fit"  may  be  treated  as  superfluous;  but 
that  fact,  even  if  it  were  entitled  under  any  cir- 
cumstances to  very  much  weight,  which  I  think 
it  is  not,  cannot  give  the  words  an  effect  entirely 
opposed  to  the  structure  of  the  sentence  in  which 
they  occur.  The  obligatory  force  of  the  section,  if 
if  it  exist  at  all,  must  rest  in  the  expression  "  it 
shall  be  lawful "  unaided  by  any  argument  to  be 
derived  from  the  supposed  qualifying  words  "  if 
he  shall  think  fit ;  "  and  for  the  reasons  I  have 
given  I  think  that  the  reading  of  the  section, 
which  would  give  that  expression  an  obligatory 
force,  can  only  be  adopted  by  doing  a  violence  to 
the  structure  of  the  sentence  in  which  it  occurs, 
and  to  the  natural  and  grammatical  meaning 
of  the  language  used  which  strong  reasons 
alone  could  justify.  But  putting  the  case  of 
the  respondent  as  high  as  it  can  be  put,  it 
cannot,  in  my  opinion,  be  justly  said  that  the 
intention  of  the  Legislature  to  negative  all  discre- 
tion on  the  part  of  the  bishop  is  so  plain  that,  to 
effectuate  that  intention,  a  forced  construction  of 
the  language  used  in  the  3rd  section  is  to  be 
adopted.  Before  leaving  the  section  I  would 
further  observe  that  in  it  may  be  found  proof  that 
the  draftsman  had  a  clear  mode  of  expressing  his 
meaning  when  any  act  was  to  be  made  obligatory, 
for  in  the  proviso  under  which  notice  is  to  be 
given  to  the  party  accused  of  the  intention  to 
issue  a  commission,  the  expression  "  shall  be  "  is 
substituted  for  "  it  shall  be  lawful."  But  as  bear- 
ing upon  the  construction  of  the  3rd  section  of  the 
Church  Discipline  Act,  we  have  had  addressed  to 
us,  by  counsel  on  both  sides,  many  arguments 
derived  from  the  language  or  matter  of  other 
sections  of  the  Act.  In  many  sections  the 
expression  "  it  shall  be  lawful "  is  used,  and  com- 
ments upon  its  meaning  have  been  made.  That 
it  is,  as  argued  by  the  appellants'  counsel,  used  in 
all  these  other  sections  merely  in  a  permissive 
sense  is  at  least  not  sufiGlciently  clear  to  allow  of 
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any  deduction  as  to  its  meaning  in  the  3rd  seotion 
being  drawn.    All  that  can  be  said  with  certainty 
18,  that  it  is  nsed  in  eome  sections  in  that  sense, 
and  therefore  is  not  an  expression  czclubively 
appropriated  by  the  draftsmen  of  the  Act  to  the 
impoHmg  of  an    obliga*>ion.     Beliance,   however, 
has  been  placed  on  the  part  of  the  respondent 
npon  the  onligation  which  it  has  been  held  (and 
I  assume,  for  the  purpose  of  argument,  validly 
held)  is  imposed  upon  the  bishop  after  the  com- 
mission has  reported  thai  there  is  a  primd  facie 
case,  to  take  the  proceedings  mentioned  in  the  9th 
section.    It  is  pointed  out  that  in  that  section  the 
same  expression   "it  shall  be  lawful"  is  used. 
The  conclusion,  however,  drawn  by  the  respondent 
that  the  expression  in  itself  has  a  peremptory  force 
in  the  9th  section  is  not  a  valid  one,  n)r  the  7th 
section    enacts    that,    npon    the    commissioners' 
report  that  there  is  a  primd  facie  case,  "  if  the 
bishop  of  any  diocese  within  which  the  party 
accused  may  hold  any  preferment,  or  the  party 
complaining  shall  thereupon  think  fit  to  proceed 
against  the  party  accused,  articles  shall  be  drawn 
up   and    filled,   and    the    8th    section    enacts 
that    a    copy    of    the    articles    shall    be    forth- 
with served  upon  the  party  accused.    The  suit 
is  thus  instituted,  and  sect.  9  only  provides  the 
machinery  for  the  conduct  of   that  suit.     The 
argument,  therefore,  may  be  turned  against  the 
respondent,  for  it  may  be  said  that  in  sects.  7  and 
8,  as  in  the  proviso  to  sect.  3,  where  obligation  is 
intended  the  Act    uses    expressions    which  are 
clearly  in  form   peremptory,  and   the  fact  that 
when  a  suit  is  once  set  in  motion  the  bishop  has 
no  right  to  stop  it  is  no  argument  against  his 
vower  to  prevent  the  suit  being  instituted  at  all. 
1  pass  from  the  consideration  of  the  form  of  these 
sections  to  a  matter  of  substance  to  which  appel- 
lant's counsel  have  referred  which  is  worthy  of 
notice.    The  3rd  section  of  the  Act  relates  equally 
to  clerks  with  and  without  preferment,  and  the 
obligation  upon  the  bishop  to  issue  a  commission, 
if  it  exist  at  all,  must  exist  as  regards  both  classes 
of  clerks.     But  assuming  it  so  to  exist,  it  is  said 
that  this  strange  anomaly  would  arise  in  the  case 
of  a  clerk  holding  no  preferment.    If  in  such  a 
case  the  commission  report  that  there  is  sufficient 
prima  facie  ground  for  instituting  further  pro- 
ceedings, there  is  no  machinery   for  instituting 
Buoh  proceedings  in  any  bishop's  court,  for  sects. 
7  and  9  only  relate  to  a  clerk  who  has  preferment, 
and  give  jurisdiction  to  the  bishop  in  whose  diocese 
the  party  holds  preferment ;  wnile  on  the  other 
band  although  iu  the  case  of  an  accused  clerk 
having  no  preferment  sect.  13  enables  the  bishop 
of  the  diocese  within  which  the  offenc/  charged  is 
alleged  to  have  been  committed,  to  send  the  case 
by  letters  of  request  to  the  Court  of  Appeal  of  the 
province,  it  does  so  in  language  which  is  admittedly 
permissive    only.     The  apparent    anomalv   thus 
pointed  out  is  naturally  relied  on  as  an  additional 
argament  in  favour  of  the  view  that  the  issuing  of 
a  commission  is  a  matter  of  discretion,  and  not  of 
obligation.    But  I  do  not  myself  lay  any  stress 
upon  ibis  argument ;  for  whether  there  is  or  is  not 
a  discretion  under  sect.  3,  the  anomaly,  if  it  can 
be  oaUed  sueh,  would   still  remain  that  a  clerk 
without  preferment  cannot  be  prosecuted  in  any 
bishop's  court;  and  it  is  possible,  and  I  think 
from  the  frame  of  some  of  the  sections  of  the  Act 
tnobable,  that  the  introduction  of  two  different 
bishops  at  different  stages  of  the  proceedings 


against  an  accused  clerk  mav  have  led  to  the 
anomalous     position    of   a    clerk    without  pre- 
ferment  escaping  attention   in    the  passage  of 
the    Church  Discipline  Bill  through  Parliament. 
In  short,  the  result  of  my  consideration  of  the 
different  sections  of  the  Church  Discipline  Act 
other  than  the  3rd  section  is  that  the  arguments 
drawn  from  their  form  or  matter  are  either  too 
minute  or  too  doubtful  to  be  of  much  aid  in  the 
construction  of  the  latter  section,  and  I  would  only 
say  of  thorn  that  they  at  least  do  not  in  any  way 
displace  the  view  which  I  have  already  expressed 
upon  the  language  of  that  section  standing  by 
itself.    I  may  make  the  same  observation  upon 
the  Public  Worship  Begulation  Act,  37  &    38 
Vict.  c.  85,  which  has  also  been  imported  into  the 
discussion.    I  cannot  think  that  that  Act  makes 
the  question  clearer,  except  perhaps  so  far  as  it 
indicates  that  in  certain    matters  of  ritual  the 
Legislature    did   not,    while  granting    a    simple 
machinery  for  the  prosecution  of  offences,  think 
that  the  right  of  parishioners,  or  even  of  persons 
clothed  with  special  authority,  and  with  all  the 
insifl[nia  of  respectability,   to   institute   criminal 
proceedings  was  of  such  a  kind  as  that  the  bishop 
m  his  pastoral  capacity  should  not  have  a  power 
to  put  a  veto  upon  its  exercise.    In  this  respect, 
therefore,  the  later  Act  strikes  a  blow  at  the 
argument    founded   upon    the    supposed  impro- 
bability of  the  Legislature  clothing  the  bishop 
under  the  earlier  Act  with  a  discretion  to  prevent 
persons  instituting  proceedings ;  but  it  goes  no 
further,  and  cannot  be  legitimately  pressed  as  an 
argument  that  under  the  earlier  Act  the  bishop  in 
fact  and  law  had  a  discretion  which,  in  the  case  of 
a  simpler  machinery,  and  in  the  absence  of  the 
protection  of  the  commission  of  inquiry,  the  Legis- 
lature thought    proper    to  give.    Putting  aside 
these  minor  arguments  as  affording  but  small,  if 
any,  aid  in  solving  the  question  before  us,  I  come 
to  the  important  point  of  the  authorities  under  the 
Church    Discipline   Act.      Each    decision,    each 
dictum,  which  nas  been  cited  in  favour  of  the  view 
that    the    3rd    section    of    the  Act  gives  a  dis- 
cretion   to    the    bishop,    and    does    not    impose 
a    duty    which    cank  be    enforced    by    writ    of 
mandamus,    has    been    subjected    to    the    most 
searching  criticism ;    but   no    criticism  can  dis- 
place this  fact,  that  from  a  time  not  long  after  the 
passing  of  the  Act  down  to  the  time  when  the 
decision   of  the   court   below   was    pronounced, 
there    has     been    the     strongest   preponderance 
of    judicial    opinion    on     the     side     of    those 
who    maintain    the    existence    of  the    bishop's 
discretion.    The  cases  which  bear  out  this  state- 
ment have  been  so  fully  dealt  with  by  Baggallay, 
L.  J.,  that  I  do  not  propose  myself  to  discuss  them. 
I  would  only  say  that,  among  the  authorities  upon 
which  I  rely,  I  do  not  count  the  speech  of  the 
Lord  Chancellor  in  the  House  of  Lords.      I  was  a 
party  to  the  decision  under  which  it  was  allowed 
to  be  quoted  to  us,  and  the  ground  upon  which  I 
thought  it  admissible  was  that    it    had,  in  the 
occasion  upon  which  it  was  spoken  and  the  posi- 
tion of  the  speaker,  at  least  as  great  a  sanction  as 
the  text-books  of  living  judges,  which  have  upon 
many  occasions  been  admitted  as  authorities.  But 
upon  further  consideration  of  the  matter  I  have 
been  led  to  doubt  very  much  whether  the  principle 
upon  which  such  text- books  have  been  treated  as 
authorities  is  a  sound  one ;  and  even  if  it  were  a 
sound  one,  I  cannot  but  think  the  exteniion  of  it 
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to  speeches  in  a  House  of  Parliament  sitting  in 
its  legislative  capacity,  however  eminent  may  be 
the  speakers,  however  solemn  the  occasion  on 
which  they  speak,  inexpedient  in  a  v«ry  high 
degree.  It  is  true  that  in  many,  if  not  most 
instances,  and  perhaps  this  particular  one  is  a  con- 
spicuous example,  the  speech,  looking  to  the  cir- 
cumstances under  which  it  is  made,  the  previous 
consideration  which  the  speaker  has  given  to  the 
subject,  and  the  character  in  which  he  speaks,  may 
be  entitled  to  far  more  weight  than  the  hasty 
utterances  of  a  judge  at  Nisi  Prius,  or  even  the 
obiter  dicta  of  a  judge  in  banco;  but  the  judge  in 
the  latter  cases  has  the  safeguard  of  a  judicial  pro- 
ceeding cast  around  him ;  his  mind  is  not  likely  to 
be  influenced  by  any  considerations  beyond  those 
which  the  law  enforces  upon  him  ;  while  when  the 
scene    is    removed    to   the  area  ol    Parliament, 

Eolitical  considerations  may  enter,  as  they  have 
eforo  now  entered,  into  the  opinions  of  lawyers 
upon  legal  subjects,  and  may  insensibly  affect  the 
judgments  of  even  the  greatest  and  wisest  of  our 
judges.  The  sanction  and  safeguard  of  judicial 
procedure  are  removed,  and  even  the  conditions 
which  give  the  text-book  its  weight,  the  exclusive 
devotion  to  the  legal  subject  of  which  it  treats, 
and  the  calmness  with  which  it  is  necessarily 
prepared,  may  in  many  instances  not  exist. 
It  is  to  be  observed,  however,  that  the  Lord 
Chancellor  was  one  of  the  members  of  the  Pri\'y 
Council  who  took  part  in  the  case  of  Elphinetone  v. 
Furchas  (stip.)  and,  even  deluding  his  very 
weighty  authority  altogether,  there  is  still  left  a 
body  of  judicial  opinion  in  favour  of  the  view  that 
the  bishop  has  a  discretion  whether  he  will  or  not 
issue  a  commission,  of  so  strong  a  kind  that,  if  at 
this  late  period  it  is  to  be  overruled  at  all,  it 
should,  in  my  opinion,  only  be  overruled  by  the 
ultimate  tribunal  of  appeal.  Against  it,  if  the 
judgment  appealed  from  be  excluded,  can  be  set 
only ;  first,  the  dictum  of  Dr.  Lnshington  in 
Ditcher  v.  Denison  (11  Moo.  P.  C.  343),  in  a  judg- 
ment in  respect  to  which  the  Privy  Council  when 
it  was  before  them  in  a  subsequent  stage  of  the 
proceedings,  stated  that  it  seemed  '*  to  be  a  just 
inference  that  the  judge  was  precluded  from 
taking  time  for  deliberation ; "  secondly,  the  ex- 
pression of  a  doubt  of  Hill,  J.,  in  Beg,  v.  Bishop 
of  Chicheeier  {sup.),  immediately  followed  by  a 
statement  of  the  learned  judge  that  he  gave  no 
opinion  upon  the  point  which  had  raised  the 
dcubt ;  and  thirdly,  what  has  not  inaptly  been 
described  as  a  half  doubt  of  Mellish,  L.J.,  and 
which  really  was  no  more  than  a  guarding  of 
himself  against  being  supposed  to  express  an 
opinion.  My  judgment  then  upon  this  case  may 
be  summarised  thus.  Prior  to  the  Church  Disci- 
pline Act  the  promotion  of  the  office  of  the  judge 
was  not  in  tneory  a  matter  ex  dehito  jtuititoe, 
althouc^h  in  practice  leave  to  prosecute  for  an 
offence  of  ecclesiastical  conuzance  may  never  have 
as  a  general  rule  of  practice  been  refused  to  a 
bond  fide  and  solvent  accuser.  The  existence  of  a 
discretion  in  the  bishop  or  his  judge  operates  as 
some  check  upon  unnecessary  or  undesirable  pro- 
secutions ;  and  considering  the  fact  that  they  may 
under  the  Church  Discipline  Act  be  based  upon 
alleged  scandal  as  well  as  specific  charges,  it  is  at 
least  not  improbable  that  the  Legislature  would 
maintain  a  check  which  had  previously  existed, 
trusting  to  the  bishop  exeroisins  his  office  in  the 
^n  threats  of  the  public  order  ana  discipline  of  the 


Church.    The  object  of  the  Act,  viz.,  the  amend- 
ment of  the  manner  of  proceeding  in  causes  for 
the   correction    of   clerks    renders     it    at    least 
somewhat  improbable  that  the  Legislature  should 
make     such     an     important     change     as     that 
of    removing    altogetner    this     check,    and    ut 
least    one    might     expect     it     to     have     been 
made    in     clear     and     unmistakable    language. 
The  nature  of   the   Church  Discipline  Act>  its 
general  scope  and  object,  and  the  particular  sub- 
ject-matter of  its  3rd  section  are  not,  nor  is  any 
of  them,  of  such  a  character  as  necessarily  to 
require  that  the  words  of  that  section,  if  permis- 
sive in  form,  shall  be  construed  as  peremptory  in 
fact.    The  expression  "  it  shall  be  lawful,^'  in  tho 
section  is  not  only  in  itself  in  form  permissive, 
but  it  is  coupled  with  a  context,  the  structure  and 
grammatical     signification     of    which   must    be 
altered  in  order  to  read  the  expression  as  peremp- 
tory in  fact.    Neither  the,  language  nor  the  sub- 
ject-matter of  other  sections  of  the  Act  afford  a 
valid    argument  in  favour  of  reading  the    3rd 
section    according    to    any    but    its  formal   and 
natural  meaning ;  and  lastly,  authority  has  decided 
that  its  formal  and   natural  meaning  is  its  real 
meaning,  and   that  the  bishop    has    under   the 
section  a  discretion    with    which    the    temporal 
courts  have  no  claim  to  interfere.     Concurring 
then  with  the  other  members  of  the  court  in  tho 
view  that  the  3rd  section  of  the  Church  Disci- 
pline Act  is  permissive  only,  it  is  unnecessary  for 
me  to  deal  with  many  questions  which  have  been 
raised  in  argument  upon  the  supposition  that  u 
contrary  view  might  be  entertained.     I  may  say, 
however,  that  I  agree  with  the  court  below  that 
the  Public    Worship    Begulation  Act  1874^  al- 
though covering  ofliences  which  are  included  in 
the  Church  Discipline  Act,  does  not  preclude  a 

Prosecution  for  such  offences  under  that  Act;  and 
consider  that  if  the  bishop  had  been  subject  to 
the  jurisdiction  of  the  temporal  courts  in  regard 
to  his  refusal  to  issue  a  commission,  there  was 
sufficient  ground  in  the  present  case  for  the 
issuing  of  the  writ  of  mandamtis.  But  arriving 
at  the  conclusion  that  the  bishop  had  in  the 
present  case  a  discretion  to  refuse  either  to  issue 
a  commission  or  to  send  letters  of  request,  I  am 
of  opinion  that  the  factf  stated  in  the  affidavits 
establish  that  he  has  exercised  his  discretion  at 
least  for  the  time  being ;  and  whatever  may  be  my 
opinion  as  to  the  mode  in  which  it  has  been 
exercised,  I  do  not  conceive  it  within  my  province 
to  express  it.  The  Legislature  has  constituted  the 
bishop  the  arbiter  to  decide  whether  or  no  an 
ecclesiastical  prosecution  shall  be  set  on  foot 
within  the  diocese  over  which,  he  holds  spiritual 
authority.  If  appeal  from  his  decision  lies  at  all 
it  does  not  lie  to  the  temporal  court,  and  as  I  have 
no  jurisdiction  to  interfere  with  the  bishop's 
decision,  I  feel  it  undesirable  for  me  to  express 
an  opinion  in  reference  to  the  grounds  upon  which 
it  has  been  based.  I  would  only  guard  myself 
against  being  supposed  to  differ  in  any  way  from 
the  expressions  upon  this  point  which  have  fallen 
from  Bramwell,  L.J.  and  which  were  made  use  of 
in  the  court  below.  I  merelv  refrain  from  ex- 
pressing my  own  opinion.  In  the  result,  I  arrive 
at  the  conclusion  that  the  appeals  should  be 
allowed ;  and  inasmuch  as  the  respondent  has 
wrongly  invoked  the  aid  of  the  temporal  court,  I 
think  that,  however  proper  may  have  been  his 
motives  in  his  endeavour  to  institute  proceedings 
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agaiiJsD  Air.  Carter,  and  however  much  one  may 
sympathise  with  his  desire  to  pat  down  practices 
alien  to  the  spirit  of  onr  Reformed  Church,  and 
contrary  to  the  established  law  of  the  land,  I  see 
no  sufficient  reason  for  departing  from  the 
general  rule  of  this  court,  that  the  successful 
party  should  have  his  costs,  and  I  am  of  opinion 
therefore  that  the  appeals  should  be  allowed  with 
costs.  Judgment  reversed. 

Solicitor  for  prosecutor,  Oirdlestone. 

Solicitors  for  Bishop  of  Oxford,  Ounliffet  Beau- 
mont,  and  Davenport,  for  Davenport,  Oxford. 

Solicitors  for  Rev.  T.  T.  Carter,  Brooke,  Jenkins, 
and  Co, 
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June  20  and  24, 1879. 

(Before  Kelly,  C.B.  and  Hawkins,  J.) 

London,  Brighton,  and   South   Coast  Railway 

(apps.)  V.  The  Vestky  op  St.  Giles's,  Cahbeb- 

well  (resps,).  (a) 

Metropolis  Management  Acts  1865  and  1862 — 
Lands  "  hounding  or  abutting  on  "  a  new  street 
— Meaning  of  the  word  "  street** 

A  railway  crossed  under  a  public  road,  passing 
along  a  deep  cutting  beneath  the  bridge  which 
carried  the  road. 

The  lands  of  the  raihoa/y  company  therefore  bounded 
the  bridge,  and  the  stone  supports  of  the  bridge 
whi^h  rose  from  the  sides  of  me  cuttitvgs  on  either 
hide  by  the  extent  of  the  width  of  the  cutting  ;  the 
company  also  possessed  on  one  side  of  the  bridge, 
at  one  extremity  of  it,  a  small  plot  of  land  abutting 
on  the  road  and  used  for  a  garden.  There  was 
one  cottage  nearly  opposite  this  plot  of  grownd, 
but  with  this  exception  there  were  no  houses  on 
either  side  of  the  road  at  that  extremity  of  the 
bridge,  and  there  were  no  houses  on  the  bridge 
itself. 

The  vestry  in  whose  pM-ish  the  bridge  was  sought 
to  charge  the  railway  company  with  a  contribution 
under  the  Metropolis  Local  Management  Act  of 
1855  (18  J-  19  Vict,  c,  120),  s.  106,  a^d  the 
Metropolis  Local  Management  Acts  Amendment 
Act  of  1862  (25  &•  26  Vict,  c,  102),  s,  77,  to  the 
expenses  incurred  by  them  vn  paving  the  road. 

Held,  that  the  lands  of  the  railway  company  con* 
stituting  the  railroad  and  the  sides  of  the  cutting 
did  not  **  bound "  or  "  abut  on "  the  road  in 
question  within  the  meaning  of  the  statute. 

That  where  the  garden  plot  bownded  or  abutted  on 
the  road  at  one  extremity  of  the  bridge,  the  road 
could  not  be  considered  a  "  new  street "  within 
the  meaning  of  the  Metropolis  MancLgem^ni  Acts, 
inasmuch  as  it  had  r^t  continuous  houses  on 
either  side. 

Held,  therefore,  that  the  railway  company  were  not 
liable  to  contribute. 

Case  stated  by  a  magistrate  of  the  Lambeth  Police 
Court  under  20  &  21  Yict.  c.  43. 

The  respondents  preferred  an  information 
against  the  secretary  of  the  appellant  company 
under  sect.  77  of  the  Metropolitan  Management 
Act  1862  (25  &  26  Yict.  c.  102)  charging  that  the 
sum  of  201L  ISs,  9d.  was  due  from  the  appellants 
as  the  owners  of  land  and  premises  bounding  or 

(a)  Beported  by  W.  Wills,  Esq.,  Bazrister-at-Law. 


abutting  on  a  new  street  called  Chadwick-road  in 
the  respondents'  parish,  as  their  contribution  to 
the  expenses  incurred  by  the  respondents  in 
paving  the  said  new  street  under  the  powers  of 
sect.  105  of  the  Metropolis  Management  Act  1855 
(18  &  19  Yict.  c.  120),  and  that  the  appellants  had 
refused  to  pay  the  same. 

An  order  was  made  by  the  magistrate  for  the 
payment  to  the  respondents  of  the  sum  claimed, 
and  the  appellants  being  dissatisfied  with  his  deci- 
sion, this  case  was,  at  their  instance,  stated  for  the 
opinion  of  the  court. 

The  respondents  had  given  notice  to  the  appel- 
lants that  they  considered  it  necessary  that  the 
road  in  question  should  be  paved,  and  that  they 
intended  to  pave  the  same,  and  that  the  appel- 
lants' contribution  towards  the  expenses  of  such 
paving  in  respect  of  their  railway  as  bounding  or 
abutting  on  the  same  would  be  20 U.  ISs.  9d.  The 
rood  was  paved,  and  the  appellants  objecting  to 
contribute,  the  proper  notices  required  by  stanute 
were  served  on  them  by  the  respondents  calling 
on  them  to  pay  in  respect  of  their  railway  as  for 
a  frontage  of  190ft.  5in.  on  the  north  side  of  their 
bridge  and  a  frontage  173ft.  9in.  on  the  south  side 
of  the  same,  as  well  as  in  respect  of  land  of 
a  frontage  of  24Et.  9in.  o£  land  also  on  the  south 
side,  sums  of  moneys  amounting  altogether  to  the 
total  sum  claimed. 

No  portion  of  the  appellants'  land  in  respect  of 
which  it  was  thus  sought  to  charge  them  was  used 
for  any  other  purpose  than  their  railway,  and  the 
appellants  make  no  use  of  the  Chadwick-road. 
Such  other  facts  as  are  material  to  the  cose  appear 
from  the  judgment. 

The  magistrate  was  of  opinion  that  the  road  in 
question  was  a  "  new  street,"  and  the  appellants 
owners  of  land  bounding  or  abutting  on  ic  within 
the  meaning  of  the  Metropolis  Management  Acts, 
and  ordered  them  to  pay  to  the  respondents  the 
amount  claimed. 

The  question  for  the  opinion  of  the  court  was 
whether  the  appellants  were  liable  to  pay  the  said 
sum  of  2011,  18s,  9d.  to  the  respondents. 

Macrae  for  the  appellants. — This  is  not  a  "  new 
street,"  for  it  is  not  a  "  street"  at  all  within  the 
meaning  of  that  Act.  "  Street"  does  not  mean 
the  mere  roadway,  but  a  thoroughfare  with  houses 
on  either  side.     See 

Oallaway  v.  Mayor  and  Commonalty  cf  London,  L. 
Bep.  1  H.  of  L.  55 ; 

Pound  V.  Plumstead  Board  of  Works,  L.  Eep.  7  Q. 
B.  183; 

Plumstead  Board  of  Works  v.  British  Land  Com- 
pany,  L.  Bep.  10  Q.B.  205.    See  also 

London  School  Board  v.  Vestry  of  8t.  Mary,  Isling- 
t(yn,  L.  Bep.  1  Q.  B.  65  ; 

Higgi7i8  v.  Harding,  L.  Bep.  8  Q.  B.  7. 

The  railway  company  is  already  liable  to  main- 
tain this  bridge  with  the  road  over  it,  under  sect. 
46  of  the  Railway  Clauses  Consolidation  Act  1845 
(8  &  9  Yict.  0.  20),  s.  46  (see  North  Staffordshire 
Railway  Company  v.  Dale  (8  E.  &  B.  836) ;  and  as 
there  is  nothing  to  exempt  them  from  this  liability 
it  cannot  be  that  these  sections  should  apply  to 
make  them  liable  to  contribute  to  the  vestry  for 
the  same  purpose  ;  it  would  be  most  unreasonable 
that  there  should  be  two  liabilities.     See 

Vestry  of  St,  Mary,  Islington,  v.  Barrett,  L.  Bep.  9 
Q.  B.  284, 

The  vestry  cannot  come  in  and  take  a  jurisdic- 
tion intended  to  be  vested  in  other  persons,  since 
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they  cannot  exempt  the  railway  company  from 
their  liability. 

E,  Clarke  (wifch  him  E.  7.  Williams)  for  the 
respondents. — The  question  as  to  the  liability  of 
the  railway  to  repair  the  road  over  their  bridge  is 
not  a  subsidiary  question,  but  one  of  primary 
importance.  If  their  general  liability  unaer  sect. 
46  of  the  Railway  Clauses  Consolidation  Act  is  to 
exclude  the  jurisdiction  and  right  to  enter  of  the 
local  board,  difficult  questions  will  constantly 
arise.  If  houses  were  built  up  to  the  bridge  on 
both  sides,  the  local  board  would  yet  have  no 
power  in  that  case,  to  pave  the  portion  of  the  road 
that  runs  over  the  bridge  itself.  The  true  view  is 
that  the  authority  of  the  parish  supersedes  that  of 
the  railway  company ;  the  railway  is  liable  for  the 
railway  itself,  but  the  parish  is  liable  for  the  road 
over  or  under  it.  The  respondents  have  actually 
paved  this  road  under  the  authority  of  these 
sections  in  the  Metropolis  Management  Acts, 
and  are  henceforth  liable  to  keep  it  in  repair. 
See 

Reg.  Y.  Board  of  Works  of  the  Hackney  District,  L. 
Bep.  8  Q.  B.  528 ; 

and  they  are  entitled  to  recover  the  oost  of  paving 
it  from  the  appellants.     See 

Dryden  v.  Overseers  of  Putney,  1  Ex.  Ch.  Div.  p. 

223; 
Attomey-Oeneral  y.  Wandsworth  District  Bocvrd  of 

Works,  6  Ch.  Div.  539. 

There  is  no  doubt  that  thi-s  is  a  "  street,"  and,  if 
so,  a  '*  new  street ;  **  there  is  a  house  on  the  other 
side  which  has  access  to  it. 

Macrae  in  reply. — No  authority  can  be  cited  to 
show  that  because  the  parish  becomes  liable,  the 
liability  of  the  railway  company  is  therefore 
extinguished.  Moreover,  this  is  not  a  street,  and 
there  is  here  no  frontage  or  abutment,  for  there 
cannot  be  such  a  thing  as  a  mere  legal  abutment 
or  frontage  up  in  the  air. 

The  written  judgment  of  the  court  was  de- 
livered on  the  30th  June  by  Hawkins,  J. — The 
({uestion  in  this  case  is  whether  the  appellants  are 
bable  to  contribute  towards  the  expenses  of  paving 
a  part  of  Chad  wick-road  in  the  respondents* 
parish,  which  the  respondents  determined  to  pave 
as  a  new  street,  under  the  power  conferred  upon 
them  by  sect.  105  of  the  Metropolis  Local  Manage- 
ment Act  1855.  The  appellants  were  sought  to 
be  made  so  liable  as  owners  of  land  bounding  or 
abutting  on  such  street  by  virtue  of  the  77th 
section  of  the  Metropolis  Local  Management  Acts 
Amendment  Act  1862.  This  liability  was  resisted 
upon  three  grounds:  first,  that  the  appellants 
were  not  the  owners  of  land  bounding  or  abutting 
on  the  Chad  wick-road ;  secondly,  that  if  they 
were  so,  that  part  of  the  Chad  wick- road  upon 
which  they  so  bounded  or  abutted  was  not  a  now 
street  within  the  meaning  of  the  Acts  referred  to ; 
and  thirdly,  that  inasmuch  as  the  appellants  were 
themselves  bound  under  the  Railway  Clauses  Act 
1845  to  repair  and  maintain  that  part  of  the 
Chadwick-road  upon  which  their  lands  were  said 
to  abut,  the  respondents  had  no  authority  to  direct 
that  portion  of  the  road  to  be  paved  under  the 
105th  section  of  the  Act  of  1855.  Chadwick-road 
was  in  the  year  1865  a  private  road.  In  that  year 
the  appellants  constructed  one  of  their  lines  of 
railway  in  a  deep  cutting  across  it  at  a  right  angle, 
and  in  order  to  enable  them  to  do  so  purchased  of 
the  then  owner  so  much  of  the  said  road  as  was 
required  for  that  purpose.    In  compliance  with  the 


provisions  of  the  Bailway  ClaaseB  Aot  1845  they 
carried  the  Chadwick-road  over  their  cutting  and 
railway  by  means  of  a  bridge  running  east  and 
west;  which  bridge  is  supported  on  stone  piers 
erected  by  the  respondents  upon  the  slopes  of  the 
cuttinj^.    Immediately  after  the  road  haa  crossed 
the  bridge,  and  on  the  western  side  of  it  a  gate  is 
placed  across  the  road  on  which  is  affixed  a  notice 
board  with  the  word  "  Private "  written  thereon. 
Up  to  this  gate,  but  no  further,  the  road  has  now 
become  a  public  road.    There  is  now  a  continuous 
row  of  houses  along  the  southern  side  of  Chad- 
wick-road up  to  the  eastern  end  of  the  bridge, 
and    opposite     this    row    of      houses    on    the 
northern  side  are  houses,  a  brewery  and  offices ; 
but  at   the    western    end  of    the    bridge    there 
is  no  building  save  one  cottage  which  is  on  the 
north  side  of  the  road,  opposite  to  which,  on  the 
south  side  of  the  road,  and  abutting  on  it  t;o  the 
extent  of  24ft.,  is  a  small  piece  of  land  belonging 
to  the  appellants,  and  occupied,  as  we  were  in- 
formed, as  a  cabbage  garden.    The  open  space 
occupied  by  the  cutting   on  the  northern   side 
extends  to  the  length  of  100ft.  5in.,  and  on  the 
southern  side  to  the  length  of  173ft.  9in.    The  re- 
spondents contend  that  the  bridge  and  road  up  to 
tne  gate  are  parts  of  a  new  btreet  which  they  are 
empowered  to  pave  under  the  Metropolis  Manage- 
ment Act  1855,  and  that  the  railway  and  cutting 
over  which  the  bridge  is  constructed  are  lands  of 
the  appellants  bounding  and  abutting  upon  the 
bridge  within  the  meaning  of  sect.   77  of    the 
Metropolis    Local    Management   Acts    Amend- 
ment Act    1862.      With    regard    to    the    small 
piece    of    cabbage    garden,    the    only    question 
IS   whether    the  road  upon  which    it    abuts    is 
part    of   a  new   street    which    .the  respondents 
are  empowered  to  pave,  for  it  cannot  be  disputed 
that  it  is  land  of  the  appellants  abutting  on  the 
road.    We  think  it  cannot  be  contended,  afler  the 
cases  of  The  London  and  North'Westem  Railway 
Oomvany  v.  8t.  Pancras  (17  L.  J.  664)  and  Higgina 
Y.  Harding  (L.  Bep.  8  Q.  B.  7),  that  the  banks 
of  the  cutting  and  the  metalled  surface   upon 
which  the  railway  is  laid  are  not  lands  of  the 
company  within  the  meaning  of  sect.  77  of  the 
Act  of  1862.    We  proceed,  therefore,  at  once  to 
consider  whether  under  the  circumstanoes  of  this 
ease  they  can  be  deemed  to  bound  or  abut  upon 
the  Chadwick-road.      For  the  purpose  of  deter- 
mining this  question,  we  think  some  assistance 
may  be  derived  from  a  reference  to  the  terms  of 
the  105th  section  of  the  Act  of  1855,  which  im- 
poses the   obligation  to  contribute  towards  the 
paving  of  new  streets.    By  that  section  it  is  thus 
enact^  {inter  alia) :  **  In  case  the  owners  of  the 
houses  forming  the  greater  part  of  any  new  street 
laid  out  or  miade,  or  hereafter  to  be  laid  out  or 
made,  which  is  not  payed  to  the  satisfaction  of 
the  vestrv  or  district  board,  etc.    ...    be  de- 
sirous of  having  the  same  paved   .   .    .    or  if  such 
vestry  or  board  deem  it  necessary,  &c.,  ....  then 
and  in  either  of  such  cases  suoh  vestry  or  board 
shall  well  and  sufficiently  pave  the  same,  &c.,  .  .  . 
and  the  owners  of  the  houses  forming  such  street, 
shall,  on  demand,  pay  to  such  vestry  or  board  the 
amount  of   the  estimated  expenses  of  providing 
and  laying  such  pavement,  &o"    It  is  obvious 
from  the  language  of  this  section  that  the  Legis- 
lature by  it  intended  only  to  impose  the  liability 
of  contributing  towards  the  expense  of  paving 
any  street  upon  the  owners  of  houses  ranged 
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aloD|^  the  street  itaelf,  and  opening  into  or 
contiffiioas  to  it.  This  enactment,  however,  it 
will  be  observed,  applied  only  to  the  owners  of 
''hoDses'*  forming  the  street,  and  not  to  the 
owners  of  bare  land,  however  mnoh  such  land 
might  be  benefited  by  paving  the  street  npon 
which  it  abutted.  The  77th  section  of  the  Act  of 
1862  was  enacted  to  remedy  this  apparent  in- 
justice. Bv  that  section  it  is  provided  that  "  the 
owners  of  the  land,  bounding  or  abutting  on  such 
street  shall  be  liable  to  contribute  to  the  expenses 
or  estimated  expenses  of  paving  the  same,  as  well 
as  the  owners  of  houses  therein; "  intending,  it 
is  clear,  to  place  the  owners  of  land  upon  the 
same  footing  as  owners  of  houses ;  in  other  words, 
to  make  the  owners  of  such  lands  liable  as  they 
would  have  been  liable  under  the  105th  section 
1855  Act,  had  their  lands  been  occupied  by  hounes. 
It  seems  to  us  clear  that  neither  the  railway 
running  under  the  bridge,  nor  the  sloping  sides 
of  the  cutting  can  be  in  any  sense  aeemed  to 
bound  or  abat  upon  the  Chad  wick-road,  within  the 
fair  and  reasonable  construction  of  the  77th  section 
of  the  Act  of  1862.  Gould  it  possibly  be  said,  if 
houses  were  erected  on  the  spot  now  occupied  by 
the  railway  or  on  the  sloping  bonks,  that  they 
formed  part  of  a  street  with  which  they  had  no 
communication,  and  which  was  actually  carried 
over  them  P  Can  the  lands  crossed  by  the  high 
viaducts  and  railway  bridges  which  are  to  be 
found  in  many  parts  of  the  country  be  said  to 
bound  or  abut  upon  the  roadway  of  the  viaducts 
or  bridges  themselves,  or  can  rivers  traversed  by 
bridges  high  above  them  be  said  to  bound  or 
abut  upon  the  roadway  thereof  P  In  the  course  of 
the  argument,  the  case  of  The  London  and  North* 
Wegfem  Railway  Ocmpany  v.  tft.  Pancraa  (17 
L.  J.  N.  8.  654)  was  cited  in  support  of  the  con- 
tention of  the  refipondents ;  that  case  oclv  decided 
that  the  railway  must  be  considered  to  abut  upon 
the  street,  notwithstanding  the  fact  that  it  was 
separated  from  it  by  a  desbd  wall,  which  was  also 
the  company's  property ;  the  point  now  under 
discussion  was  not  raised  or  suggested.  That 
case  19  therefore  no  authority  for  the  respondents. 
This  disposes  of  so  much  of  the  contribution  as  is 
claimed  from  the  appellants  in  respect  of  the  lands 
alleged  to  bonnd  or  abut  npon  the  bridge  itself. 
There  reroainn,  however,  the  small  piece  of  land 
used  as  a  cabbage  garden,  which  unquestionably 
abuts  npon  Chad  wick-road,  at  the  western  end  of 
the  bridge.  As  to  thid,  the  only  question  is 
whether  that  part  of  the  road  can  be  deemed  to  be 
part  of  a  new  street.  We  are  of  opinion  that  it 
cannot.  In  Pound  v.  The  PlumaUad  Board  of 
Worhtt  (L.  Rep.  7  Q.  B.  194),  Blackburn.  J.  says, 
speaking  of  sect.  105  of  tho  Act  of  1855  :  '*  1  think 
that  it  is  plain  the  Legislature  are  here  using  the 
word  '  street '  in  its  o^inary,  natural,  and  popular 
sense,  and  mean  a  place  with  continuous  houses 
on  each  side.*'  In  QaUaway  v.  The  Mayor  of  Lon- 
don  (1  L.  Bep.  H.  L.  p.  55),  Lord  Chelmsford  said : 
'*The  word  '  street '  does  not  mean  the  mere  road- 
way, but  '  a  thoroughfare  with  houses  on  both 
aides.' "  It  is  impossible  in  lanppiage  to  pronounce  a 
definition  of  what  constitutes  a  new  street  which 
shall  be  applicable  to  all  cases.  Every  case  must 
depend  npon  its  own  particular  circumstances. 
But  having  regard  to  the  facts  that  the  line  of 
houses  terminates  at  the  eastern  end  of  the  bridge, 
that  one  solitarv  cottage  alone  is  to  be  found  at 
the  western  end,  and  that  immediately  after  cross- 
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ing  the  bridge  from  the  eastward  the  thorough- 
fare ceases,  and  the  road  is  closed  by  a  private 
gate,  we  think  the  road  ceases  to  be  a  street  at 
the  eastern  extremity  of  the  bridge,  and  oonse- 
qnently  the  land  used  as  a  cottage  garden  does  not 
abut  upon  a  new  street ;  and  the  company  there- 
fore are  not  liable  to  contribute  to  the  paving  of 
Chadwick-road  in  respect  of  it.  This  obieotion  of 
course  applies  equall^  to  the  other  lands  of  the 
company,  viz.,  the  railway  and  the  banks  of  the 
cutting,  in  addition  to  the  objection  that  they  do 
not  abut  upon  the  bridge.  Our  judgment  being 
for  the  appellants  upon  the  grounds  we  have  dis- 
cussed, it  does  not  become  necessary  for  us  to 
consider  whether  the  liability  of  the  company  to 
repair  the  bridge  under  the  Railway  Clauses  Act 
1845  would  afford  them  in  laiv  an  answer  to  a 
claim  for  contribution  to  the  paving  of  the 
Chadwick-road.  We  abstain  from  expressing  any 
opinion  upon  that  question.  It  follows  from  what 
we  have  said  that  our  judgment  is  for  the  appel- 
lants. 

Judgment  for  the  appellants^  with  costs. 

Solicitors  for  the  appellants,  Norton,  Bose, 
Norton,  and  Brewer. 

Solicitors  for  the  respondents,  0.  W.  Maarsden 
and  Son. 


Supreme  Court  oi   lubicatate. 

COURT   OF   APPEAL. 


SITTINGS   AT   LINCOLN'S    INN. 

Wednesday,  Judy  16,  1879. 

(Before  Jambs,  Bbbtt,  and  Corroir,  L.JJ.) 

Blwbs  v.  Paynb.  (a) 

Ancient  market — Action  by  owners  of  toUs — Saile  by 
aiMtion  in  same  place  on  different  day — Inter- 
locutory injtmction — Balance  of  convenience  and 
inconvenience. 

Plaintiffs  were  the  owners  of  an  ancient  right  of 
market,  enjoyed  withofit  interruption  from  the 
reign  of  Henry  IIL,  their  marlcet  bemg  held 
every.  Thursday.  Defendants,  who  were  auc* 
tioneers,  had  recently  taken  a  lease  of  a  piece  of 
land  in  tlie  immediate  neighbourhood,  and  had 
announced  their  intention  of  holding  there  every 
Monday  sales  hy  auction  of  cattle  and  sheep.  The 
plaintiffs  alleged  fftal  thi  proposed  sales  woidd  be 
an  interference  with  tlheir  rights,  Jessel,  M.R, 
had  granted  an  interlocutory  iwunction. 

Held  (reversing  the  decision  of  Jessel,  M.B.),  that 
on  the  balance  of  convenience  and  inconvenience 
the  case  was  not  a  prop**r  one  for  granting  an 
interlociUory  injunction,  as  the  prooeedingu  of  the 
defendants,  if  wrong,  would  not  infiict  any  irre- 
mediable  injury  on  the  plaintiff's ;  whiW  if  tfie 
defendants  were  successful  at  the  trial,  there 
would  be  great  difficulty  in  estimaiing  the  amount 
of  damage  they  hid  sustained. 

The  injundion  was  discharged,  the  defettdants 
undertaking  to  ke^  an  account. 

This  was  an  appeal  by  the  defendants  from  a 

decision  of  the  Master  of  the  Bolls. 
The  plaintiffs,  Mr.  Valentine  Cary  Elwes  and 

his  trustees,  as  owners  of  large  estates  in  Linooln- 

shire,  daimed  by   virtue  of   a   grant  made  by 

(a)  B«Krtei  ^^  B*  8-  Bom,  Esq.,  R«RlRtAr4it-^[Aw. 
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Kin^i^  Henry  III.  to  Eniicais  de  Neville,  the  sole 
right  to  hold  a  weekly  market  on  Thursday  at 
^^SS'  ^n  ^^  parish  of  Bigsby  in  Lincoln- 
shire, and  to  receive  the  tolls  thereof.  Mr. 
B.  E.  Stringer,  the  lessee  of  the  tolls,  was 
also  a  oo-plaintiff.  The  Elwes  fiimily  had 
been  in  che  enjoyment  of  the  tolls  for  more  than 
150  years.  The  defendants,  Messrs.  Payne  and 
White,  anctioneers  at  Betford  and  Brigg,  had 
recently  taken  a  lease  of  a  piece  of  land  near  the 
Brigg  station  of  the  Manchester,  Sheffield,  and 
Lincolnshire  Bailway ;  and  in  April  1879  they  gave 
notice  of  their  intention  to  hold  a  weekly  sale  of 
live  stock  on  Monday  on  this  land,  and  had  issned 
circalars  announcing  snob  sales.  The  plaintiffs 
brought  an  action  claiming  an  injunction  to 
restrain  the  defendants  from  holding  these  in- 
tended sales,  on  the  ground  that  they  would  be  an 
interference  with  the  plaintiffs'  rights. 

On  the  2drd  April  1879  an  application  was  made 
to  the  Master  of  the  Bolls  for  an  interlocutory 
ixgunction. 

Jessbl,  M.B.  said: — ^The  questions  argued  to- 
day are  to  a  certain  extent  novel  to  me,  and,  there- 
fore, in  giving  my  decision,  I  do  so  subject  to  this 
reservation,  that  further  information  might  pos- 
sibly lead  to  some  modification  of  opinion.  The 
plaintiffs  here  are  the  owners  of  an  ancient  market 
— I  may  say  a  very  ancient  market — granted  in 
the  time  of  Henry  III.,  and  probably  existing 
some  time  previously,  for  I  see  tnat  the  grant  is  a 
confirmation  grant,  which  would  imply  that  there 
had  been  an  earlier  grant  to  someone  else.  The 
evidence,  so  far,  is  all  one  way ;  and,  further,  it 
is  shown  to  be  a  market  for  horses,  cattle,  sheep, 
and  so  forth.  Now,  the  defendants  have  taken  on 
lease  a  piece  of  land,  which  is  rather  larger  than 
the  cattle  market  of  the  plaintiffs,  and  they  have 
erected  thereon  stalls  and  lairs  for  cattle  and 
sheep  sufficient  to  accommodate  a  very  large 
number  of  animals.  They  are  about  to  hold 
what  they  call  ''sales  by  auction"  of  those 
animals.  They  have  issued  circulars  inviting 
people  who  have  cattle,  sheep.  &n.,  to  sell,  to 
send  them  for  sale,  and  they  have  also  invited 
the  public  to  come  in  and  buy  those  cattle  and 
sheep.  The  plaintiffs'  market  is  held  on  Thurs- 
days. The  proposal  of  the  defendants  is  to  hold 
their^  sales  on  Mondays.  Three  points  arise  for 
decision.  The  first  question  is  whether  in  law  a 
sale  in  the  one  market  on  Monday  can  be  a 
nuisance  or  an  actionable  injury  to  the  owners  of 
the  market  which  is  held  on  Thursday.  The 
second  question  is  whether,  assuming  the  holding 
of  a  market  on  Monday  would  be  restrainable  by 
injunction,  is  what  the  defendants  propose  to  do 
fairly  to  be  described  as  a  market?  The  third 
question  is  whether,  if  the  opinion  of  the  court  is 
adverse  to  the  defendants  upon  both  points,  should 
an  injunction  be  granted,  or  an  undertaking 
accepted  P^  Now,  as  regards  the  first  point,  I 
think  it  is  settled  by  authority.  A'^cording  to 
the  opinion  of  Blackburn,  L.  J.  it  may  be  a  nuisance 
to  hold  a  market  on  a  different  day,  and  even  on 
several  d^s  off  the  day  on  which  the  first  market 
is  held.  ^  The  law  appears  to  be  this :  if  the  second 
market  is  held  on  tne  same  day  as  the  first  market, 
it  is  presumed  to  be  a  nuisance  without  further 
proof— that  is  to  say,  the  law  presumes  it  to  be 
an  actual  injury  to  the  first  market.  But  if  the 
other  market  is  held  on  a  different  day,  then  you 


must  prove  injury  and  show  actual  damage  before 
you  can  stop  it ;  and  that  is  a  question  of  fact. 
That  appears  to  be  the  result  of  the  authorities, 
and  it  seems  to  me  to  rest  on  principles  that  oa£[ht 
to  be  right.  Whatever  interferes  with  the  plam- 
tiffs  in  the  way  of  depriving  them  of  the  benefit 
of  their  market — of  course  within  reasonable 
limits — would  be  a  nuisance  and  au  injury  to 
them.  It  is  singular  that  in  a  case  in  the  Year 
Book  11.,  Hen.  4,  page  5,  the  judges  determined 
that  a  Saturday  market  might  be  a  nuisance  to  a 
market  on  Tuesday,  and  accordingly  sent  the  case 
for  trial  upon  the  issue  whether  it  was  so.  That 
course,  too,  was  adopted  in  a  case  where  Tuesday 
and  Wednesday  were  the  days.  Now.  in  the 
present  case,  considering  the  modern  facilities  for 
traffic,  I  think  it  is  not  only  possible,  hut  very 
probable,  that  a  market  held  on  Monday  would 
considerably  damage  a  market  held  on  the  sucoeed- 
ing  Thursday,  or  vice  veraA;  and,  unless  my  opinion 
on  this  point  is  altered  by  further  evidence,  I  shall 
be  prepared  to  maintain  that  view  at  the  trial  of 
the  action.  Of  course  there  might  be  evidence 
adduced  at  the  trial  to  show  that  no  such  injury 
would  accrue.  I  am  not  now  at  the  trial.  I  am 
only  giving  an  opinion  as  to  what  is  made  out 
by  the  present  affirmative  evidence.  That  being 
so,  I  now  come  to  consider  the  question  of  what 
the  defendants  are  doing.  It  does  not  appear  to 
me  to  be  fairly  open  to  discunsion  that  wnat  the 
defendants  propose  to  do  is  or  is  not  to  establish  a 
rival  market.  I  know  of  no  possible  definition  of 
the  word  "market"  which  would  not  include  what 
the  defendants  are  doing.  They  are  inviting  the 
public  to  send  cattle,  horses,  and  sheep  for  sale  to 
this  place,  and  asking  people  to  come  in  and  buy 
the  cattle.  It  makes  no  difference,  in  my  opinion, 
that  they  are  the  sole  sellers,  or  the  sole  stall- 
keepers.  In  fact,  in  many  ancient  markets  all 
purehases  had  to  be  completed  by  the  clerk  of 
the  market,  or  some  officer  of  that  kind.  I  am  not 
going  through  the  authorities  which  have  been 
cited  on  the  prepent  occasion,  but  I  will  read  one 
passage  from  Blackburn's,  L.J.  judgment  in  the 
case  of  Fearon  v.  MitckeU  upon  this  point :  "  It 
seems  to  me  that,  though  a  sale  by  auction  may  in 
a  conceivable  case  be  a  selling  in  a  shop,  yet, 
prima  facts,  a  sale  by  auction  is  not  generally 
what  you  would  have  in  your  mind  when  speaking 
of  selling  in  a  shop.  What  are  the  facts  hereP 
There  is  an  inclosed  yard  in  which  1400  sheep  and 
100  head  of  cattle  can  be  exposed  for  sale  at  one 
time."  Now,  I  am  not  able  to  state  that  that 
number  of  cattle  can  be  exposed  in  this  case ;  but, 
guessing  bv  the  eye,  I  should  think  there  could. 
The  defendant  does  not  propose  to  sell  so  many, 
but  he  proposes  to  sell  a  very  large  number.  His 
Lordship  goes  on  to  say:  "The  respondent  ad- 
vertises and  holds  sales  of  cattle  and  sheep  every 
Monday,  selling  thousands,  the  number  exceeding 
those  sold  in  the  market,  the  cattle  and  sheep 
being  the  property  of  farmera  and  others  who 
send  them  there  for  sale  from  all  parts  of  the 
county."  That  exactly  applies  to  this  case. 
"This  appears  to  me  to  be— I  will  not  say  a 
setting  up  of  a  rival  market,  for  the  respondent 
had  started  it  first — but  a  keeping-up  of  a  market 
in  rivalry  and  to  the  disturbance  of  the  market 
established  by  the  local  board,  as  authorised  by  the 
statute,  and  I  cannot  think  it  is  within  the  excep- 
tion as  a  selling  in  the  respondent's  own  shop." 
Therefore  I  havq  the  distinct  opinion  of  Blackburn, 
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L.J.  that  what  an  aaotioneer  does  is  to  set  up  a. 
rival  market.  He  then  goes  on  to  say :  "  I  do  nob 
pretend  to  give  a  very  precise  definition  of  where 
*  shop '  ends  and  where  *  market '  hegins ;  bat  I 
cannot  doubt  that  the  respondent  has  been  keep- 
ing up  a  disturbing  maricet."  Sheltering  myself 
behind  that  high  authority,  ]  cannot  doubt  that 
what  the  defendants  propose  to  establish  is  a  dis- 
turbing and  rival  market.  Then  what  oneht  I  to 
do  P  Kow,  one  must  consider  in  cases  of  injunc- 
tion— especially  interlocutory  injunction,  where 
the  court  may  afterwards  see  reason  for  coming  to 
an  opposite  oondusion  at  the  trial  of  the  action — 
what  IS  the  mischief  the  defendancs  propose  to  do. 
The  defendants  may  have  laid  out  some  money  in 
erecting  these  pens,  but  that  is  a  trifling  matter. 
They  have  not  begun  their  trade ;  therefore  it  may 
be  said  an  undertakiuff  would  be  quite  sufficient. 
On  the  other  hand,  if  1  do  not  restrain  the  defen- 
dants and  they  establish  a  rival  market,  they  may 
do  irremediable  injury  to  the  plaintiffs — that  is  to 
say,  they  may  draw  away  cusiomeis  from  the 
plaintiffs'  market,  and  those  customers  may  never 
go  there  again,  even  although  I  may  eventually 
stop  the  carrying  on  of  the  market  of  the  defen- 
dants. Looking  therefore  to  the  result— in  fact, 
to  the  balance  of  convenience  and  inconvenience — 
I  think  the  right  course  will  be  tog^ntan  injunc- 
tion, of  course  taking  from  the  plaintiffs  the  usual 
undertaking  in  damages. 

The  defendants  appealed. 

Davey,  Q.C.  and  Jcuon  Smith,  for  the  appellants, 
contended  tbat  sales  by  auction  on  Moncuiy  were 
no  injury  to  a  market  held  on  Thursday;  and, 
further,  that  sale  by  auction  was  not  a  market  at 
a>ll.  An  auctioneer  s  was  not  a  place  of  public  sale 
like  a  market,  for  only  one  man  was  the  seller; 
and,  moreover,  he  sold  on  his  own  premises.  On 
this  point  they  referred  to 

Market  and  Fairs  Clauses  Aot  1847,  seot.  13. 

Brutuwe,  Q.O.  and  S.  Diekenson,  for  the  plain- 
tiffb,  conreuded  that  they  had  a  right  to  have  their 
possession  protected,  and  that  it  was  not  necessary 
u>  show  tliat  the  damage  done  would  be  irrepar- 
able. The  authorities  went  to  prove  that  the 
plaintiffs  had  a  right  to  titop  a  rivul  market  even 
when  held  on  a  different  day,  and  that  sale  by 
auction  was  such  a  rival  mat  ket.  They  cited 
MoseUy  v.  WcUktr,  7  B.  A  C.  40 ; 
Feanm  v.  MiUheU,  27  L.  T.  Eep.  N.  8.  83;  L.  Eep. 

7Q.B.e80; 
Mayer  and  Corporation  of  Penryn  v.  Best,  88  L.  T. 
Bep.  N.  S.  318,  805 ;  L.  Bep.  3  Ex.  Diy.  292. 

James,  L.J. — I  do  not  intend  to  decide  anything 
whatever  against  the  plaintiffs,  or  to  express  an 
opinion  that  they  will  not  succeed  at  the  hearing 
of  the  action  in  establishing  their  franchise,  which 
does  not  seem  to  be  seriously  m  dispute,  and  in 
establishing  that  this  sale  by  auction  may  be  a 
nuisance  to  that  franchise ;  but  it  certainly  is  the 
first  time  that  1  ever  heard  of  an  interlocutory 
iiijunciion  being  granted  in  respect  of  such  a  right 
as  this.  The  only  question  that  it  seems  to  me 
necessary  to  decide  at  the  present  moment  is 
whether  upon  the  balance  of  convenience  or  incon- 
venience there  has  been  such  a  cane  made  out  as 
to  induce  the  court  before  the  trial  to  do  some- 
thing which  shall  interfere  with  the  primd  facie 
l^gal  right  of  the  defendants  to  carry  on  their 
bnsinesa  as  auctioneers,  and  sell  cattle  on  their 
own  dose.    By  the  law  ol  England  everyone  who 


has  a  dose  near  a  railway  station  has  primd  facie 
a  right  to  have  sheep  and  beasts,  and  to  sell  those 
sheep  and  beasts  on  that  close.  Everyone  has  a 
right  to  oarrv  on  the  trade  of  an  auctioneer  if  he 

E leases;  and  in  carrying  on  that  trade  he  would 
ave  also  a  perfect  right  to  sell  the  sheep  and 
animals  on  that  close  in  the  same  way  that  a  man 
would  have  a  right  to  erect  a  furnace  on  his  own 
land  if  he  did  not  interfere  with  his  neighbour's 
rights.    It  may  be  that  in  selling  the  sheep  and 
beasts,  or  in  erecting  the  furnace,  he  might  do  it 
in  such  a  way  as  to  amount  to  an  invasion  of 
another  man's  legal  monopoly  or  franchise.    What 
has  been  done  here  is  the  question  to  be  deter- 
mined at  the  hearing,  and  as  to  whether  what  has 
been  done  amounts  m  point  of  law  to  a  nuisance, 
^n  the  meanwhile,  what  is  the  best  thing  to  be 
done  with  a  view  of  keeping  the  matter  in  such  a 
state  as  to  do  the  least  injury  to  the  person  who 
turns  out  eventually  to  be  right.    The  order  of 
the  Master  of  the  Rolls  does  not  seem  to  me  to  be 
in  accordance  with  the  practice  of  this  court — 
that  is  to  say,  it  is  not  in  accordance  "with  my 
view  of  what  is  the  greater  amount  or  less  amount 
of  damage  to  be  sustained  by  these  parties.    If 
these  gentlemen  are  stopped  from  beginning  a 
trade  which  may  become  a  very  valuable  trade, 
and  supposing  they  should  turn  out  to  be  right, 
they  will  have  been  interfered  with  in  carrying  on 
a  tnde  which  they  have  a  perfect  right  to  carry  on, 
and  there  would  be  great  difficulty  in  determining 
the  amount  of  damage  thev  had  sustained.    I  do 
not  know  how  they  would  be  compensated  if  it 
should  turn  out  that  they  were  right.    On  the 
other  hand,  it  does  not  seem  to  me  that  there 
would  be  the  slightest  difficulty  in  giving  the 
plaintiffs  full,  and  probably  more  than  full,  com- 
pensation   for   everything  that    they  can    show 
they  have  lost—that  is  to  say,  if  at  the  hearing 
the  defendants  should  turn  out  to  be  in  the  wrong 
in  establishing  what  in  point  of  law  is  determined 
to  be  a  rival  market,  the  result  would  be  that  thev 
would  have  to  give  the  plaintiffs  not  only  the  full 
stallage  and  the  full  price  which  they  would  have 
received  for  every  head  of  cattle  and  sheep  sold 
there ;  but  it  would  be  open  to  the  plaintiffs  to 
contend,  as  against  the  wrongdoers,  that  every 
thing  which  went  to  their  field  for  the  purpose 
of  being  sold  would  have  gone  to  the  plaintiffs' 
market,  and  so  tbey  would  get  every  farthing 
which  they  could  have  possibljr  received  if  the 
defendants  bad  not  set  up  theu*  rival  place  of 
business.  That  will  settle  the  immediate  pecuniary 
damage  in  the  case ;  and  I  really  cannot  follow,  if 
I  may  say  so  with  all  deference    the  argument 
which  has  been  addressed  to  us  and  also  some 
expressions  used  by  the  Master  of  the  Bolls  in 
his  judgment.    I  cannot  at  all  follow  the  sugges- 
tion that  the  temporary  withdrawal  of  some  beasts 
and  sheep  from  the  pUintiils'  weekly  market  to 
the  piece  of  ground  of  the  defendants  until  the 
heanng  of   the  cause  can  have  any  appreciable 
effect  on  the  permanent  character  of  the  rights 
of  the  market  itself.     It  does  not  strike  me  that 
merely  because  people  have  gone  to  the  defendants' 
field  instead  of  going  to  the  market  of  the  plain- 
tiffs for  a  few  weeks  that  they  will  have  lost  the 
habit  of  going  to  the  market,  and  will  go  to  some 
other  ma^et  at  some  greater  distance  if  and  when 
the  rival  market  of  the  defendants  is  put  an  end 
to.    I  cannot  myself  come  to  that  conclusion  as  a 
matter  of  fact,  and  therefore  I  am  of  opinion  that 
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the  order  of  the  Master  of  the  Bolls  oasht  to  be 
discharged,  the  defesdants  andertaking  to  keep 
an  aocount  of  every  head  of  cattle,  calves,  sheep, 
and  other  animals — ^in  fact,  of  eveiy  marketable 
animal  that  they  reoeiye  for  the  pnrpose  of  being 
sold  on  their  piece  of  ground;  ana  also  ander- 
taking to  keep  an  accoant  of  all  sams  received  for 
or  in  respect  of  the  same,  or  any  stallage,  whether 
on  commission  or  otherwise. 

Brett,  L.  J. — I  think  it  was  admitted  that,  unless 
the  Master  of  the  Bolls  had  been  of  opinion  that 
the  withdrawing  of  customers  from  the  market 
between  the  time  of  granting  this  interim  injunc- 
tion and  the  hearing  of  the  cause  might  probably 
result  in  withdrawinir  them  (h)m  the  market  for 
ever,  although  the  aefendants'  place  of  business 
might  eventually  be  closed,  he  would  not  have 
granted  this  injunction.  Therefore,  the  only  ques- 
tion we  have  to  consider  is  whether  we  u;ree  with 
the  Master  of  the  Bolls  in  that  fact.  Now,  with 
the  greatest  deference,  I  cannot  agree  with  the 
Master  of  the  Bolls.  The  analogy  is  put  of  with- 
drawing customers  fh>m  a  shop,  and  it  is  said 
that  if  you  withdraw  customers  from  a  shop  by 
setting  up  another  shop  in  opposition,  that 
although  the  second  shop  is  closed  customers  do 
not  as  a  matter  of  fact  always,  and  it  is  probable 
that  many  of  them  will  not,  go  back  to  the  former 
shop.  I  cannot  think  that  that  is  a  good  analogy 
to  a  market.  It  was  pointed  ont  by  Cotton,  L.J . 
that  there  are  other  shops  which  may  be,  and  pro- 
bably are  quite,  as  convenient  as  the  first  shop ; 
but  if  the  defendants*  auction  is  closed  there  will 
be  but  this  one  market,  and  it  seems  to  me  a 
rather  far-fetched  and  strained  conclosion  to  come 
to  that,  because  people  for  some  weeks,  or  it  may 
be  for  months,  have  not  gone  to  that  market,  that 
they  will  therefore  not  go  to  the  market  next 
door,  but  they  will  go  to  a  distant  market.  The  con- 
clusion of  fact  is  not  one  that  I  can  a^ree  with ; 
and  it  that  is  so  the  very  ground  of  the  mjunction 
is  taken  away.  It  is  upon  the  question  of  fact, 
and  on  that  only,  we  differ  from  the  Master  of  the 
Bolls. 

Cotton,  L.  J.—It  is  dear  that  the  Master  of  the 
Bolls,  from  what  he  said  in  his  judgment,  con- 
sidered that  irremediable  damage  might  be  done 
to  the  plaintiffs,  if  they  were  in  tne  right,  supposing 
this  injunction  was  not  granted.  I  quite  agree 
with  m]^  learned  brethren  that  that  is  not  the  proper 
coDclnsion.  If  this  so-called  market  had  been 
held  at  a  place  at  some  little  distance  from  Briqrg, 
or  even  in  communication  with  a  line  of  railway 
not  going  to  Brigg,  there  might  be  more  difficulty 
in  that  point ;  but  here  is  a  so-called  market  set 
up  at  ^riffg,  the  verv  place  where  the  plaintiffs' 
market  is  neld,  and  if  the  result  of  the  defendants 
going  on  to  the  hearing,  selling  by  auction  or 
upon  commission,  is  to  bring  to  Brigg  cattle  which 
did  not  previously  come  there,  it  will  possibly  be 
an  advantage  to  the  plaintiffs  by  getting  people  in 
the  habit  of  coming  to  Brigg  who  formerly  did 
not  come  there ;  and  it  is  entirely  different  to  the 
case  (as  I  pointed  out  during  the  course  of  the 
argument)  of  customers  being  lured  away 
from  an  old  shop,  and  having  once  left  the 
shop,  although  the  second  shop  was  closed, 
beginning  to  think  that  there  are  other  shops 
which  may  perhaps  serve  them  better  than  the  old 
hop  which  they  formerly  went  to.  If  it  had  been 
nggested  here  that  there  was  another  market 


at  Betford,  or  somewhere  else,  and  if  the  farmers 
were  getting  into  the  habit  of  sending  on  their 
cattle  on  the  Sunday  night,  and  that  alUiough  tne 
defendants'  establishment  might  be  shut  np,  sdll 
the  cattle  would  be  diverted  by  reason  of  that  oir- 
onmstance,  that  would  have  been  a  verv  different 
state  of  things ;  but  that  is  not  snggeeted.  It  is  not 
suggested  thiat  if  the  estabUshment  of  the  defen- 
dants should  be  shut  up  there  is  any  market  which 
would  be  open,  and  which  would  divert  the  cattle 
being  sent  to  the  plaintiffs'  market  on  the  Thurs- 
day. It  does  not  seem  to  me  that  there  will  be 
axij  irremediable  damage  or  injury  caused  to  the 
plaintiffs  by  not  granting  the  injunction ;  but  I 
can  quite  see  that  there  may  be  very  great  diffi- 
culty at  the  hearing  in  estimating  the  damage 
sustained  by  the  defendants  if  this  injunction  was 
wrongly  granted — that  is  to  say,  if  it  should  turn 
out  that  the  plaintiffs  had  no  right  to  interfere 
with  the  defendants.  Then  it  is  said  that  the 
defendants  have  not  at  present  opened  their  place 
of  business.  As  I  understand,  they  have  prepared 
certain  buildings,  and  have  issued  an  advertise- 
ment, and  I  shonld  say  that  it  might  be  a  very 
great  ii^ury  to  men  in  this  business,  who  have 
advertised  and  gone  to  other  expense,  to  be  now 
stopped,  and  perhaps  for  a  long  time  to  be  unable 
to  receive  the  cattle  of  those  customers  who  by 
their  advertisement  they  have  invited  to  oome 
there  for  the  purpose  of  having  their  cattle  sold. 
To  deal  with  another  matter  ur^^  before  us, 
namely,  that  it  is  not  necessary  iii  this  case  to 
show  irremediable  mischief  to  the  plaintiffs,  who 
are  in  possession,  by  the  defendant  interfering 
with  and  disturbing  their  possesKion.  If  that 
were  really  the  present  case  it  would  stand  in  a 
different  position.  I  am  ready  to  admit  that  irre- 
mediable mischief  would  not  be  necessary  to  be 
shown.  Of  course  one  must  look  at  the  balance 
of  convenience  and  inconvenience  in  all  cases  of 
interlocutory  injunction;  but  I  think  there  is  a 
fallacy  in  the  use  of  these  words  :  "  The  plaintiffs 
are  in  possession,  and  the  defendant  is  interfering 
with  and  disturbing  their  possession."  The  plain- 
tiffs are  no  doubt  in  possession  of  a  franchise,  but 
they  are  not  in  possession  of  anything  which 
the  defendant  is  directly  or  physically  interfering 
with.  The  question  is,  whether  or  not  what  the 
defendants  are  doing  is  an  interference  with  the 
right  of  the  plaintiffs.  That  is  the  question  to  be 
tried  at  the  hearing;  and  where  the  plaintiff  is  in 
possession  and  the  defendant  is  really  physically 
and  directly  interfering  with  that  possession,  the 
only  question  is  whether  the  defendant  can  justify 
those  acts  which  are  directly  and  physically  inter- 
fering with  the  possession  and  quiet  enjoyment  of 
the  property  as  enjoyed  by  the  plaintiff  at  the 
commencement  of  those  acts  of  the  defendant. 
Upon  the  balance  of  convenience  and  inconvenience, 
in  my  opinion  there  should  be  no  injunction. 

James,  L.J. — Costs  of  the  oour^  below  and  on 
appeal  will  be  costs  in  the  action. 

Solicitors  :  Tamplin,  Taylor,  and  Joseph  ;  AUen 
and  Son,  for  Newton  and  CTo.,  East  Betford. 
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QUBBN'S  BBNOH  DIVISION. 

Baturday,  May  17, 1879. 
(Before  Ck>GKBnsv,  C.J.  and  Manistt,  J.) 

Lahgdov  V,  H0WBLL8.(a) 

SafluHM  p<u9enger — TowrUt  ticket  **not  traaMfer- 
able— Intention  to  avoid  jyayment  of  fare — 
Bailway  Olouees  OoneoUdaiion  Act  1845  (8  Viet, 
e,  20, 9.  103. 

Xf  A,  aUempts  to  travel  wUh  a  "  not  traneferahle  *' 
towriet  or  return  ticket  purehaeed  from  B.  the 
original  holder  who  hoe  partiaily  need  the  eame^ 
Ae»  A.t  may  he  eowoieUd  under  the  BaHway 
Olaueee  Ooneolidation  Act  for  tra/neUing  without 
having  weviowly  paid  hie  farCf  and  tnth  intent 
to  avoid  payment  thereof, 

Oabb  stated  by  jaBtioes  ander  20  &  21  Yiot.  o.  43. 

1.  Upon  the  hearing  of  a  certain  complaint  pre- 
ferred by  the  appellant  against  the  respondent 
under  sect.  103  of  the  statute  of  8  Yiot.  o.  20, 
**  For  that  he,  the  said  J.  A  B.  Howells,  on  the 
18th  Nor.  1878  at  the  parish  of  Neath  in  the  said 
borough,  unlawfully  did  travel  in  a  certain,  that 
la  to  say,  a  thin) -class  carriage  belonging  to  the 
Great  Western  Bailway  Company,  and  then  being 
npon  their  line  of  railway  in  the  borough  afore- 
said without  having  previously  paid  his  fare,  and 
with  intent  to  avoid  payment  thereof,  contrary  to 
the  statute  in  that  case  made  and  provided ;"  we 
dismissed  the  said  complaint. 

2.  The  said  sectioti  enacts  as  follows  : 

If  any  penon  travel,  or  attempt  to  travel  in  any  oar- 
ria^  of  tne  company ,  or  of  any  otiier  company  or  par^ 
nmng  the  railway  without  haying  previonslv  paid  his 
fare,  and  with  intent  to  avoid  payment  thereof,  or  if  any 
person  having  paid  his  fare  for  a  oertain  distance 
Knowingly  and  wilfully  proceed  in  any  each  carriam 
beyond  anoh  distance  witnont  nrevionaly  paying  the  ad- 
ditional fare  for  the  additional  oiiitanoe,  and  with  intent 
to  avoid  payment  thereof , or  if  any  person  knowingly  and 
wilfallv  refuse  or  neglect  on  arriving  at  the  point  to 
whioh  he  has  paid  his  fare  to  quit  each  oarriaf^e,  every 
snoh  person  saall  for  ever^  snoh  offence  forfeit  to  the 
oomxMUiy,  a  sum  not  exceeding  forty  ehillings. 

3 — 5.  It  appeared  from  the  evidence  that  the 
respondent  had  purchased  the  forward  half  of  a 
tourist  ticket  from  Ludlow  to  New  Milford  from 
a  Mr.  Aaron,  who  had  used  the  ticket  from  Ludlow 
to  Hereford  which  was  a  portion  of  the  journey  to 
New  Milford.  The  respondent  then  attempted  to 
use  the  ticket  from  Hereford  to  New  Milford,  when 
his  name  and  address  were  taken,  and  the  charge 
was  preferred  against  him  by  the  Great  Western 
Bailway  Company.  It  also  appeared  that  tourists' 
tickets  are  available  for  two  months,  and  allow 
the  holder  to  break  the  journey  at  pbces  men- 
tioned in  the  tourist  programme,  and  that  when 
trains  are  not  continued  to  the  end  of  the  jour- 
ney, there  is  no  objection  to  the  tourist  getting 
oat  at  the  limit  where  the  train  stops,  and  going 
on  by  another  route  until  he  could  rejoin  the  line. 
One  of  ns  was  of  opinion  that  the  facts  disclosed 
by  the  above  evidence  showed  that  the  respondent 
liad  travelled  in  a  carriage  of  the  Great  Western 
Bailway  Company  without  having  pieviously  paid 
his  fare,  and  with  intent  to  avoid  payment  thereof, 
and  ought  tbereforA  to  be  convicted  of  the  offence 
charged  in  the  complaint;  but  the  other  of  us 
was  of  a  different  opinion,  and  considered  that  it 
was  not  necessary  for  a  railway  traveller  per- 
sonally to  pay  his  fare,  and  that  as  it  was  proved 

(«)  Beportod1i7A.H«POTisB,Eiq.,BaiTlstflK«t-Law. 


(a)  That  the  proper  fere  had  been  paid  in  the 
first  instance  ror  the  ticket  with  whioh  the  respon- 
dent was  found  traveling  (thongh  not  by  the  re- 
spondent himself) ;  (h)  That  travellers  holding 
tourist  tickets  are  allowed  to  "break"  their 
journeys;  (c)  That  as  the  respondent  was  still 
travelling  on  a  part  of  the  line  for  which  che  half 
ticket  he  held  was,  at  all  events,  available  for  the  use 
of  the  person  to  whom  it  was  issued  (it  having  been 
issued  on  the  28th  Sept.,  and  in  force  for  two 
months),  he  was  not  liable  to  be  convicted  for  an 
offence  under  the  section  above  referred  to,  and 
that  although  the  words  "  not  transferable  "  were 

Erinted  on  the  back  of  the  railway  ticket  the 
older  of  a  transferred  ticket  ought  not  to  be 
treated  as  guilty  of  a  fraud  under  the  Act  of 
Parliament,  out  should  either  have  been  proceeded 
against  by  a  civil  action,  or,  at  most,  for  breach  of 
some  bye-laws  of  the  company  under  which,  pos- 
sibly, the  indorsement  of  the  words  "  not  trans- 
ferable "  was  made.  In  the  result,  therefore,  we 
dismissed  the  complaint. 

6.  The  question  of  law  upon  whioh  this  case  is 
stated  is  whether  upon  the  foregoing  facts  we  were 
bound  or  ought  to  nave  convicted  the  respondent 
of  the  offence  charged  in  the  complaint,  or  whether 
we  rightly  dismissed  such  complaint. 

7.  If  the  court  should  be  of  opinion  that  the 
complaint  was  properly  dismissed,  then^  our 
order  dismissing  the  same  is  to  stand,  but  if  the 
court  should  be  of  opinion  that  we  ought  to  have 
convicted  the  respondent,  then  the  court  is  humbly 
solicited  to  return  this  case  to  us  with  their  opinion 
thereon. 

Bowen^  for  the  appellant,  contended  that  the 
renpondent  ought  to  have  been  convicted  under 
8  Vict.  c.  20  s.  103.  He  referred  to  Bentham  v. 
Hoyle  (3  Q.  B.  Div.  289 ;  37  L.  T.  Bep.  N.  8.  753), 
and  Dearden  v.  Towneend  (L.  Bep.  1  Q.  B.  10 ;  13 
L.  T.  Bep.  N.  S.  323),  but  was  stopped  by  the 
Court. 

No  counsel  appeared  for  the  respondent. 

CocKBUBH,  O.J. -I  think  this  case  clearly 
comes  within  the  statute.  It  is  not  even  the  case 
of  a  ticket  taken  by  A.,  which  A.  makes  up  his 
mind  not  to  use,  and  hands  it  over  to  B.,  that 
might  be  open  to  a  different  consideration ;  but 
this  is  a  tourist  ticket,  as  to  which  evervbody 
is  perfectly  aware  that  the  ticket  is  issued  at  a 
cheaper  rate,  because  the  person  who  takes  it  is 
about  to  make  his  return  journey  by  the  same 
railway,  and  the  company  therefore  finds  it  to 
its  advantage  to  issue  the  ticket  at  a  cheaper 
rate,  upon  the  understanding  that  the  tourist 
ticket  shall  be  used  by  the  man  to  whom 
the  ticket  was  originally  issued.  But  if  it  is 
given  at  the  end  of  the  journey,  by  the  person 
who  originally  took  it,  to  someone  else  who  is  to 
have  the  advantage  of  it  on  the  single  journey, 
and  who  would  not  be  entitled  to  get  a  ticket  at 
that  rate  if  he  took  a  ticket  only  for  the  single 
journey,  it  is  quite  clear  the  conditions  upon  which 
the  ticket  was  issued  are  violated,  and  that  the 
man  who  seeks  to  travel  by  such  a  tourist  ticket, 
not  having  himself  originally  taken  it  oat,  does  not 
pay  his  fare,  but  defrauds  the  company  to  the 
extent  of  the  difference  between  the  tourist  ticket 
fare  and  what  would  have  been  the  fare  for  the 
single  journev.  He  therefore  does  not  pay  his 
fare,  and  as  1  think  in  this  case  the  evid'<3nce  is 
abundantly  olear  to  show  that  he  took  his  ticket 


46 


MAGISTHATES'  CASES. 


Q.B.  Div.] 


Habgkayib  v.  Simpson. 


[Q.B.  Div. 


with  the  intentioQ  to  avoid  the  payment  of  his  fare, 
he  is  therefore  within  the  terms  of  the  statace. 

Manistt,  J. — I  am  of  the  same  opinion. 

Oase  remitted  to  justice; 

Solicitor  for  the  appellant,  £.  R.  Nelson. 


Thursday,  Jtme  19, 1879. 

(Before  OocKBUBir,  G.  J.,  Lush  and  Manistt,  J  J.) 

Habo&ayes  v.  Simpson,  (a) 

Munieipal  elections — lUegal  treating — Befreshment 
of  voters — Corrupt  practices — Incorporation  in 
Municipal  Act  of  parliamvenia/ry  election  offences 
—17  ^  18  Vid.  c,  102,  ss.  2.  3. 1.  5, 9,  and  23—22 
Vict.  c.  35,  s,  11—35  ^  36  Vict,  c.  60.  s.  3. 

AJll  iUegaX  and  corrupt  practices  forbidden  at  par- 
liamentary  elections  must  he  deemed  to  be  within 
the  Act  which  deals  with  elections  in  municipal 
boroughs  and  towns. 

Summonses  were  taken  out  in  the  Oounty  Court  of 
0.  against  certain  persons  for  alleged  illegal 
treating  at  a  municipal  election  aX  G.  against 
sect,  23  of  the  Corrupt  Practices  Prevention  Act 
1854,  but  the  County  Court  judge  dismissed 
them  on  the  ground  that  he  had  no  jurisdiction, 
as  by  sect,  9  of  the  same  Act  the  pecuniary  penal- 
ties for  the  offences  contained  in  that  section  are 
recoverahle  only  in  the  Common  Pleas  Division  at 
Westminster, 

At  the  argument  on  the  rule  a  new  point 
was  taken  by  the  defendant,  viz,,  that  iuegal 
treating  at  municipal  elections  is  not  a  corrwot 
practice  which  is  incorporated  in  sect,  3  of  the 
Corrupt  Practices  (Municipal  Elections)  Act  1872. 

Held,  that  the  County  Court  judge  was  wrong  in 
refusing  to  hear  and  determine  the  charges  in  the 
summonses,  and  that  the  offence  mention€d  and 
provided  for  in  sect,  23  0/17  ^  18  Vict,  c  102, 
was  intended  to  be  and  is  incorporated  in  sect.  3 
of  35  ^  36  Vict,  c,  60. 

This  was  an  application  to  make  absolute  a  mle 
for  an  order  in  the  nature  of  a  mandamus,  directed 
to  the  County  Court  judge  of  Cumberland,  to  hear 
and  determine  certain  summonses. 

It  appeared  that  after  a  municipal  election  at 
Carlisle  eight  persons,  of  whom  the  defendant  was 
one,  were  summoned  before  the  County  Court 
judge  of  Cumberland  on  the  charge  of  having 
illegally  treated  voters  on  the  polling  day.  When 
the  case  came  on  for  hearing  the  County  Court 
judge  dismissed  the  summonses  on  the  ground  of 
want  of  jurisdiction  under  sect.  9  of  17  &  18  Yict. 
c.  102.  The  plaintiff  now  sought  to  compel  the 
County  Court  judge  to  hear  and  determine  the 
charges  preferred  in  the  summonses. 

Day,  Q.C.  {Tennant  with  him). — My  two  points 
are  (1)  there  is  no  such  offence  as  illegal 
treating  at  a  municipal  election;  (2)  if  there 
is  such  offence,  it  is  not  within  the  jurisdic- 
tion of  the  County  Court,  and  the  learned  County 
Court  judge  held  that  this  objection  was  valid,  but 
1  do  not  now  press  it.  There  are  two  Acts  of  Par- 
liament bearing  on  this  qu^^stion ;  the  Corrupt 
Practices  Prevention  Act  1854  (17  &  18  Vict.  o. 
102) ;  and  the  Corruut  Practices  (Municpal  Elec- 
tione)  Act  1872  (35  &  36  Yict.  c.  60).  Sects.  2  and 
3  of  the  former  Act  define  "bribery;"  sect.  4 
defines  "tref.ting;"  in   so  defining  it,  it  says, 

(a)  Sepurted  by  A.  H.  Fotsxk,  Esq.,  BssaMm^Mmm. 


"  every  candidate  at  an  election  who  shall  cor- 
ruptly by  himself,  or  by  or  with  any  person,  or  by 
any  other  ways  or  means  on  his  behalf  at  any 
time,  either  l^fore,  during,  or  after  any  election, 
directly  or  indirectly  give,  provide,  or  cause  to  be 
given,  or  provided,  or  shall  be  accessory  to  the 
giving  or  providing,  or  shall  pay,  wholly  or  in  part, 
any  expenses  incurred  for  any  meat,  drink,  enter- 
tainment, or  provision  to  or  fur  any  person  in 
order  to  be  elected,  or  for  bein^  elected,  or  for  the 
purpose  of  corruptly  inflnencmg  such  person  or 
any  other  person  to  give  or  refrain  from  giving 
his  vote  at  such  election,  or  on  account  of  sooh 
person  having  voted  or  refrained  from  voting, 
or  being  about  to  vote  or  refrain  from  voting,  at 
such  election,   shaU    be   deemed   ^ilty  of   the 
offence  of  treating,  and  shall  forfeit  the  snm  of 
501.  to  any  person  who  shall  sue  for  the  same, 
with  full  costs  of  suit."    Sect.  5  definee  "  undue 
influence,'*  and  provides  for  its  punishment ;  sect. 
9  enacts,  "  the  pecuniary  penalties  hereby  imposed 
for  the  offences  of  bribery,  treating,  or  undue  in« 
fluence  respectively  shall  be  recoverable  by  action 
or  suit  by  any  person  who  shall  sue  for  the  same 
in  any  of  Her  Majesty's  Courts  at  Westminster, 
if   the  offence  be  committed   in   England   and 
Wales;"  and  by  sect.  23,  "  whereas  doubts  have 
also  arisen  as  to  whether  the  giving  of  refresh- 
ment to  voters  on  the  day  of  nomination  or  day  of 
polling  be  or  be  not  according  to  law,  and  it  is  er* 
pedient  that  such  doubts  should  be  removed,  be 
It  declared  and  enacted,  that  the  giving  or  causing 
to  be  given  to  any  voter  on  the  day  ofnominatum 
or  day  of  polling,  on  account  of  such  voter  having 
polled  or  oeing  about  to  poll,  any  meat,  drink,  or 
entertainment,  by  way  of  refreshment,  or  any 
money  or  any  ticket  to  enable  such  voter  to  obtain 
refreshment  shall  be  deemed  an  illegal  aot,  and 
the  person  so  offendinfl:  shall  forfeit  the  sum  of 
40<.  for  each  offence,  to  anj^  person  who  shall  sue 
for  the  same,  together  witn  full  costs  of  suit." 
Sect.  3  of  the  Corrupt  Practices  (Municipal  Elec- 
tions) Act,  35  &  36  Vict.  c.  60,  says,  "  the  offences 
of  bribeiv,  treating,  undue  influence,  and  persona- 
tion, shall  be  deemed  to  be  corrupt  practices  at  an 
election  for  the  purposes  of  this  Act.    The  terms 
'  bribery,'  '  treating,'  '  undue  influence,'  and  per- 
sonation,' shall  respectively  include  anything  com- 
mitted or  done  before,  at,  after,  or  with  respect 
to  an  election,  which  if  done  before,  at,  after,  or 
with  respect  to  an  election  of  membera  to  serve 
in    Parliament   would   render  the  person  com- 
mitting or  doing  the  same  liable  to  any  penalties, 
punishments,   or    disqualifications   for    bribery, 
treating,  undue  influence,  or  personation,  as  the 
case  may  be,  under  any  Act  for  the  time  being  in 
force  with  respect  to  elections  of  members  to 
serve  in  Parliament.    Any  person  who  is  gnilty 
of  a  corrupt  practice  at  an  election  shall  be  liable 
to  the  like  actions,  prosecutions,  penalties,  for- 
feitures,  and   punishments,   as    if   the  corrupt 
practice  had  been  committed  at  an  election  of 
members  to  serve  in  Parliamenli."     The  Legis- 
lature in  this  last  section  expressly  incorporates 
the  four  offences  therein  mentioned,  but  has  not 
transferred  the  23rd  section  of  the  earlier  Aot  so 
as  to  create  this  charge  an  offence  under  the 
later  Act.    The  illegal  treating  in  sect.  23  is  a 
separate   offence,  and   one   deemed   to  be  less 
heinous  than  the  other  three  dealt  with  in  the 
earlier  sections  of  the  same  Act,  but  it  is  not 
alluded  to  in  any  way  in  the  later  enaotment. 
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'' Peraonadoiiy"  which  is  not  mentioned  in  the 
earlier  Aot»  is  in  this  3rd  section  deemed  to 
be  a  oormpt  practice  together  with  the  three 
other  o£Fence8y  and  so  is  expressly  incorporated, 
and  sect.  11  of  the  same  Act  goes  on  to  enact 
that  "the  provisions  of  the  Acts  for  the  time 
heing  in  force  for  the  detection  of  personation 
and  for  the  apprehension  of  persons  charstid 
with  personation  at  a  parliamentwrv  election  shall 
apply  in  the  case  of  a  municipal  election."  Sect. 
3  calls  "  bribery,"  "  treating,"  '•  undue  influence," 
and  "  personation  "  corrupt  practices,  i,  e.,  it  de- 
fines corrupt  practices  at  a  municipal  election  to 
be  the  four  offences  ;contained  in  the  first  para- 
graph of  the  clause.  [Lush,  J. — In  the  first  part 
of  sect.  3  of  35  &  36  Vict.  c.  60,  the  Legislature 
calls  the  four  offences  therein  con tainea  corrupt 
practices.  Then  it  goes  on  to  say  that  any  one 
guilty  of  a  oormpt  praotioe  shall  be  liable,  &c." 
Now  the  question  is,  is  not  the  word  "  corrupt " 
e^valent  to  "  illefjal  P  "]  In  the  general  Act  this 
kmd  of  treating  is  not  defined  as  a  "corrupt 
practioe;"  nor  is  the  "illegal  act"  contained  m 
the  23rd  section  declared  to  be  a  corrupt  act  in 
the  3rd  section  of  35  &  36  Yict.  c.  60.  [CocJCBU&ir, 
O.J. — ^This  illegal  act  may  or  not  be  a  corrupt  act. 
If  one  man  induced  another  before  the  election 
to  vote  by  the  offer  of  refreshment,  although  the 
treatinff  took  place  after  the  election,  such  treating 
would  be  an  illegal  act  and  within  the  mischief  of 
the  statute.]  If  the  Legislature  wished  to  include 
such  acts  in  the  later  statute,  it  ought  to  have 
done  so  expressly,  bat  as  the  Act  of  35  &  36  Yict. 
c.  60,  now  stands,  only  corrupt  practices  to  the 
number  of  four  are  incorporated  and  mentioned, 
and  therefore  an^  illegal  act  in  the  earlier  statute 
not  being  so  molnded  is  expressly  excluded. 
Though  toe  earlier  Act  mav  be  declaratoij  of  the 
common  law,  it  does  something  more,  for  it  aflSxes 
a  penalty  to  the  commission  of  the  declared 
offences,  and  as  a  p^'nal  statute  must  be  construed 
strictly  within  its  terms,  acts  declared  penal  by 
the  earlier  statute  must  be  expressly  inccnrporated 
in  the  latter  if  they  are  to  be  recognised. 

Hunter  in  support  of  the  rule. — ^These  sum- 
monses were  taken  out  for  offences  under  sect.  23 
of  17  &  18  Yict.  c.  102.  The  defendant  now  does 
not  object  to  the  jurisdiction  of  the  County  Court 
judge,  bnt  raises  the  new  point,  that  this  offence 
wi£  which  he  is  charged  is  not  an  offence  under 
the  35  A  36  Yict  c.  60.  Before  17  &  18  Yict.  c. 
102,  there  was  no  offence  at  parliamentary  elec- 
tions for  which  penalties  could  be  recovered,  ex- 
cept bribery,  and  22  Yict.  c.  35  made  bribery  at 
municipal  elections  an  offence  the  penalty  for 
which  oould  be  recovered  in  the  County  Court. 
The  Corrupt  Practices  (Municipal  Elections)  Act 
1872  was  intended  to  enlarge  and  perpetuate  the 
partial  assimilation  of  the  parliamentary  and  mu* 
nidpal  election  law  under  22  Yict.  c.  35.  Corrupt 
practices  in  35  &  36  Yict.  c.  60,  sect.  3,  are  equiva- 
lent to  all  illegal  acts  under  17  &  18  Yict.  c.  102, 
including  the  illegal  act  provided  against  in  sect. 
23  of  that  statute.  The  first  two  clauses  of  sect. 
3  of  the  later  act  exhaust  the  four  specified 
offences,  and  the  further  words  "  a  corrupt 
practice"  include  g^enerally  all  the  offences  de- 
fined as  illegal  acts  m  17  &  18  Yict.  c.  102. 

CocKBUBK,  C.J. — The  rule  for  the  order  to  go 
down  to  the  County  Court  judge  of  Cumberland 
to  consider  further  and  determine  this  question 


must  be  made  absolute.  The  3rd  section  of  the 
Corrupt  Practices  (Municipal  Elections)  Act  1872 
imports  in  terms  only  the  offences  of  the  Corrupt 
Practices  Prevention  Act  1854,  viz.,  bribeiy, 
treatinfj^,  undue  influence,  and  does  not  in  so  many 
words  introduce  the  offence  in  the  23rd  section 
of  the  earlier  Act,  but  the  scope  of  the  latter  is 
meant  to  embrace  the  whole  of  the  former.  The 
term  "  corrupt  practice  "  is  certainly  not  used  in 
sect.  23  of  17  &  18  Yict.  c.  102,  but  what  is  the 
true  meaning  of  sect  3  of  35  ft  36  Yict.  c.  60  is 
obvious.  Sect.  23  of  17  &  18  Yict.  c.  102  says, 
**  that  the  giving,  or  causing  to  be  given,  to  any 
voter  on  the  day  of  nomination  or  day  of  polling, 
on  account  of  such  voter  having  polled,  or  being 
about  to  poll,  any  meat,  drink,  or  entertainmenti 
by  way  of  refreshment,  or  any  money,  or  any 
ticket  to  enable  such  voter  to  obtain  refreshment, 
shall  be  deemed  an  illegal  act ;  and  looking  at  the 
whole  scope  of  the  Act,  it  means  to  declare  that 
the  giving  of  refreshment  to  voters  is  illegal. 
The  question  is,  does  this  giving  of  refreshment 
amount  to  treating?  It  may  be  urged  that  it  is  a 
perfectly  harmless  act;  the  man  to  whom  the 
refreshment  is  promised  has  already  made  up  his 
mind  to  vote,  and  the  promised  refreshment 
cannot  induce  his  suffrage.  Not  so,  sa^s  the 
Act,  the  Legislature  regards  the  practice  as 
illegal,  and  it  is  an  act  tending  to  corrupt 
the  treated.  This  offence,  however,  is  in  the 
Act  regarded  as  a  milder  and  less  noxious 
form  of  treating  than  the  treating  defined  in 
sect.  4t  of  the  same  Act,  and  is  visited  with  a 
milder  punishment.  We  hold  such  treating  to  be 
illegal  and  a  corrupt  practice ;  we  also  think  it  is 
an  act  which  the  Legislature  intended  to  visit 
with  punishment  in  whatever  kind  of  election  it 
occurred,  and  to  incorporate  it  in  the  Corrupt 
Practices  (Municipal  Elections)  Act  1872,  m 
reference  to  the  mischief  which  is  the  same  in 
both  cases,  and  which  it  is  meant  to  avoid.  As 
the  County  Court  judge  dismissed  the  summonses 
on  the  ground  that  this  charge  was  one  of  corrupt 
treating,  and  that  an^  peniuties  to  be  recovered 
must  be  sought  for  m  the  Superior  Court,  this 
rule  ordering  him  to  go  into  and  determine  this 
matter  must  oe  made  absolute. 

Lush,  J. — I  am  of  the  same  opinion.  The  Legis* 
lature  intended  by  35  A  36  Yict.  c.  60,  to  put 
municipal  and  parliamentary  elections  on  the 
same  basis ;  and  the  only  question  is  whether  it 
has  used  words  sufficient  to  bring  in  this  par- 
ticular kind  of  illegal  act  in  the  later  statute. 
My  opinion  is  that  it  has.  Sect.  23  of  17  &  18 
Yict.  c.  102,  prohibits  treating  as  an  illegal  act, 
and  this  has  been  imported  by  sect.  3  into  35  A 
31  Yict.  0,  60.  Dishonest  refreshment  is  illegal 
treating,  which  is  a  corrupt  practice.  Looking  at 
the  purport  of  the  Act,  and  the  mischief  to  be 
avoided,  it  was  clearly  intended  by  the  Legislature 
to  include  such  acts  in  the  Ciorrnpt  Practices 
(Municipal  Elections)  Act  of  1872. 

Manisty,  J. — I  am  of  the  same  opinion.  ^  This 
case  must  go  back  to  the  County  Court  judge. 
Sect  23  of  17  in  18  Yict.  c.  102,  creates  an  offence 
which  is  a  corrupt  practice ;  therefore  the  terms 
of  sect.  3  of  35  &  36  Yict.  c.  60  are  sufficient  to 
embrace  an  act  which  is  an  illegal  and  corrupt 
practice  under  17  &  18  Yict.  c.  102.  As  sec:.  23 
of  17  &  18  Yict.  c.  102,  makes  the  giving  of 
>  refreshment  an  offence  on  the  ground  of  the  voter 
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having  polled  or  being  aboat  to  poll,  the  plaintiff 
must  prove  that  the  voter  got  his  refreshment  on 
account  of  his  having  polled,  or  being  about  to 
poll.  Btds  ahaoltUe. 

Solicitors  for  the  plaintiff,  /.  B.  Tinddle,  for 
T,  Johnson,  Carlisle. 

Solicitors  for  the  defendant,  Sharpe  and  UUi" 
thome. 


Tuesday,  July  1, 1879. 

(Before  Lxtsh  and  Makistt,  JJ.) 

Thb  Ovbbsbebs  of  thb  Township  of  Mancebstea 
(apps.)  t^.  Thb  Guardians  of  thb  Parish  of 
Saint  Pancras  (resps.).  (a) 

Poor  law — Settlement— 'lUegitifnate  child  under 
sixteen — Derivative  settlement  of  mother — Poor 
Law  Amendment  Ad  1879  (39  &  40  Vict,  c  61), 
«.  85. 

Wh^n  the  settlement  of  the  mother  of  an  illegitimate 
pauper  child  under  sixteen  is  derived  from  her 
marriage,  the  settlement  of  such  child  is  the  place 
of  its  birth, 

T.  8.,  a/n  illegitimate  child  under  sixteen,  WiU  horn 
in  the  township  of  M, ;  his  mother  L.  8,  was 
divorced  from  her  husband  W,  8.  abotU  three 
years  before  the  birth  of  the  said  T.  8,  The 
said  W,  8,  had  acquired  a  settlement  for  himself 
and  his  wife,  the  said  L,  8.,  before  her  divorce,  in 
the  parish  of  B.,  and  L,  8.  had  not  acquired  for 
herself  any  settlement  since  her  divorce. 

Held,  that,  uiidw  39  ^  40  Vict.  c.  61,  s.  35,  an 
illegitimate  child  under  sixteen  does  not  take  the 
settlement  of  its  mother  when  that  settletnent  is 
derived  from  her  marriage. 

This  was  a  case  stated  under  12  &  13  Yict.  o.  45, 

8.11. 

1.  Thomas  Skeats,  the  pauper,  was  bom  in  the 
township  of  Manchester  out  of  wedlock  on  or 
about  the  2nd  June  1869. 

2.  The  parent  of  Thomas  Skeats  was  Louisa 
Skeats,  tbe  divorced  wife  of  William  Skeats,  such 
divorce  having  been  decreed  in  1865  about  three 
years  before  the  said  Thomas  Skeats  was  bom. 
Her  maiden  name  was  Best. 

3.  The  said  Louisa  Skeats  died  on  the  24th 
Sept.  1875. 

4.  William  Skeats  was  married  to  the  said 
LouiPa  Best  on  the  18th  Feb.  1851. 

5.  From  1857  until  the  time  of  his  being 
divorced  from  the  pauperis  parent,  the  said 
William  Sknats  rented  a  house  known  as  133, 
Queen*s-road,  in  the  parish  of  Brighton,  and  paid 
rates  and  taxes  in  respect  of  the  same,  and  thereby 
gained  a  settlement  in  that  parish.  The  said 
Louisa  Skeats  derived  such  settlement  from  her 
husband,  and  since  her  divorce  she  has  acquired 
no  settlement  for  herself. 

6.  On  the  12th  Nov.  1878,  the  said  pauper, 
Thomas  Skeats,  by  order  of  justices  of  that  date, 
was  adjudged  to  be  settled  in  Uie  appellant  town- 
ship of  Manchester  in  consequence  of  his  having 
been  bom  there  as  before-mentioned. 

7.  The  appellants  contend  that  as  the  said 
Louiea  Skeats,  at  the  time  when  (the  was  divorced 
from  her  husband,  the  said  William  Skeats,  was 
settled  in  the  parish  of  Brighton,  in  which  her 
hubband  hnd  gained  a  settlement,  the  said  pauper 
Thomas  SkeatR  was  entitled  to  such  pettlement. 

8.  The    respondents    contend     that    the    said 

(a)  lt«ported  hf  A.  H.  Potbvk,  Esq.,  Banrlster-st-Law. 


pauper  Thomas  Skeats  is  by  reason  of  sect.  35  of 
§9  £  40  Yict.  c.  61,  legally  settled  in  the  appellant 
township  of  Manchester,  where  he  was  born, 
because  the  settlement  of  his  parent  Louisa 
Skeats  cannot  be  shown,  without  inquiring  into 
the  settlement  such  parent  derived  from  her 
husband. 

9.  The  question  for  the  opinion  of  the  court  is 
whether  tne  order  was  rightly  made  upon  the 
township  of  Manchester,  where  the  pauper  was 
born. 

By  39  A;  40  Yict.  o.  61,  b.  35 : 

No  person  ehatl  be  deemed  to  have  derived  a  settle- 
ment  irom  any  other  person  whether  by  parentage, 
estate,  or  otherwise,  except  in  the  ease  of  a  wife  from 
har  hnaband,  and  in  the  case  of  a  child  under  the  a^ 
of  Bizteen,  which  child  shall  take  the  settlement  of  its 
father,  or  of  its  widowed  mother,  as  the  case  may  be,  up 
to  that  aee,  and  shall  retain  the  settlement  so  taken 
nntil  it  snaJl  have  acquired  another.  An  IQegitimate 
child  shall  retain  the  settlement  of  its  mother  until  such 
child  acquires  another  settlement.  If  any  child  in  this 
section  mentioned  shall  not  have  acquired  a  settlement 
for  itself,  or  being  a  female,  shall  not  have  derived  a 
settlement  from  her  husband,  and  it  cannot  be  shown 
what  settlement  snch  child  or  female  derived  from  the 
parent  without  inquiring  ioto  the  derivative  settlement 
of  such  parent,  suon  child  or  female  shall  be  deemed  to 
be  settlM  in  tiie  parish  in  which  he  or  she  was  bom. 

TickeU  for  the  appellants. — Derivative  settle- 
ment in  certain  inslanoes  is,  no  doubt,  abolished  by 
sect.  35  of  39  &  40  Yict.  c.  61.  The  last  clause  of 
this  section  does  not  refer  to  the  case  of  ille- 
gitimate children.  Illegitimate  children  cannot 
derive  a  settlement  except  by  4  &  5  Will.  4,  o.  7(>, 
sect.  71,  which  enacts,  "  that  every  child  whioh 
shall  be  born  a  bastanl  after  the  passing  of  this 
Act  shall  have  and  follow  the  settlement  of  the 
mother  of  such  child  until  such  child  shall  attain 
the  age  of  sixteen,  or  shall  acquire  a  settlement  in 
its  own  right,  and  such  mothf^r  so  long  as  she  shall 
be  unmarried  or  a  widow,  shall  be  bound  to  maintain 
such  child  as  a  part  of  her  family  until  snch  child 
shall  attain  the  age  of  sixteen."  ThiH  was  enacted 
to  prevent  an  illegitimate  child  being  separated 
from  its  parents  during  infancy;  but  when  it 
attained  the  statutory  age  it  was  relegated  back  to 
its  birth  settlement: 

8t.  AndrewM,  Worcester,  v.  Bodenham,  1  E.  &  B.  65 ; 
22  L.  J.  S9,  M.  C. 

'  A  legitimate  child  can  derive  a  settlement,  an 
illegitimate  only  retains.  [Ltjsh,  J. — Derivative 
settlement  is  here  opposed  to  birth  or  acquired 
settU  ment.]  The  object  of  the  more  recent  legisla- 
tion (39  &  40  Yict.  c.  61,  s.  35,  clause  2),  is  that  an 
illegitimt  te  child  shall  retain  its  mother's  settle- 
ment even  after  the  age  of  sixteen,  and  not  to 
introduce  a  new  hardship  bv  making  such  child 
removable  where  its  mother's  settlement  is 
derived  from  her  husband.  [Ltjsh,  J  — The  hard- 
ship is  the  same  in  the  case  of  a  legitimate  ohild.] 
Now  the  third  clause  of  this  35th  section  deals 
with  derivative  settlements,  and  if  the  Legislature 
contemplated  an  illegitimate  ohild  deriving  a 
settlement  why  did  it  not  say  so :  but  rather  it 
here  does  the  contrary.  This  last  clause  as  dealing 
with  legitimate  children,  uses  the  word  *'  derived 
and  not  "  retain,"  which  is  peculiar  to  illegitimate 
children,  and  signifies  that  snch  retained  settle- 
ment is  original  and  not  derivative. 

/.  F.  Olark,  for  the  respondents,  was  not  called 
upon. 

Lush,  J. — I  am  not  able  to  give  any  meaning  to 
this  section,  exoept  the  one  which  was  put  upon  it 
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by  the  jastioM,  and  which  is  opposed  to  the  oonten- 
tioQ  of  the  appellants.  In  this  section  the  Legis- 
latare,  when  dealing  with  legitimate  and  illegiti- 
mate children,  have  expressly  ased  the  words,  "  if 
any  child  in  this  section  mentioned  shall  not  have 
acquired  a  settlement  for  itself,  or  being  a  female, 
shall  not  have  derived  a  settlement  from  her 
husband,  and  it  cannot  be  shown  what  settlement 
such  child  or  female  derived  from  the  parent  with- 
out inqairing  into  the  derivative  settlement  of 
suoh  parent,  such  child  or  female  shall  be  deemed 
to  be  settled  in  the  parish  in  which  he  or  she  was 
bom;"  and  I  do  not  feel  aathorised,  where  two 
olnBBOs  of  persons  are  referred  to,  and  the  words 
**  any  child  "  equally  applicable  to  both  are  ased, 
not  to  give  effect  to  them.  I  cannot  find  anything 
in  this  section  to  limit  the  words  "  any  child  "  to 
a  legitimate  child;  besides,  althoagh  this  pro- 
Tision  of  the  Legislature  may  work  a  hardship, 
which  was  alluded  to  by  the  counsel  for  the  appel- 
lants, yet  <iach  hardship  is  common  to  both  legiti- 
mate and  illegitimate  children. 

Manistt,  J. — I  am  of  the  same  opinion.  The 
words  of  this  section  are  too  strong  to  be  got  over. 
If  the  words  in  the  last  clause  bad  been  if  any 
legitimate  child  shall  not  have  "  acquired  a  «ettle- 
ment,  &o."  then  the  contention  of  the  appellants 
might  have  been  a  sound  one ;  but  I  see  nothing 
in  this  section  to  enable  me  to  read  in  the  word 
''legitimate,"  and  so  circumscribe  the  meaning 
and  application  of  the  words  as  they  now  stand. 

Judgment  for  the  respondents. 

Solicitors    for   the    appellants,    Jokneon   and 
WeatheralL 
Solicitor  lor  the  respondents,  Bexworthy. 


COMMON  PLEAS  DIVISION. 

March  14  and  18. 

(Before  Bramwbll,  L.  J.  and  Lopxs,  J.) 

The  Compant  op  the  Paopbietors  op  the 
Sbeppibld  Watkrworks  (apps.)  v.  Wilkissok 
(resp.);  Same  v.  Corbidge  (reep.).  (a) 

APPBAL  PROM  INPSRIOR  COURT. 

Waterworks  Clauses  Act  1847  —  Ptrson  entitled 
to  receive  a  supply  of  water — Refusal  to  supply 
— Arrears  of  water  rate  due  from  preCfding  occu- 
pier— Communication  between  seroice-pipe  and 
main  cut  off—Liability  to  restore— 10  ^11  Viet, 
e,  17,  ss,  43,  74. 

A  wcUer  company  that,  in  the  exercise  of  its  statu- 
iory  powers,  cuts  off  the  communication  by  which 
water  is  supplied  to  a  particular  house,  in  con- 
sequence of  the  occupier  neglecting  to  pay  the 
water  rates,  is  not  liable,  at  the  suit  of  a  subse- 
q^ient  occupier  of  such  house,  who  lias  tendered  the 
rate  for  the  time  he  has  been  in  occupation,  to  the 
statutory  penttUy  for  not  furnishing  a  supply  of 
water  to  a  person  entitled  to  receive  it,  if  such 
subsequent  occupier  has  not  restored  the  commu- 
nication which  has  been  cut  off;  it  in  not  suffi- 
cient for  the  occupier  to  tender  to  the  company 
the  price  of  restoring  the  communication. 

A  water  company  is  not  entitled  to  refuse  to  furnish 
a  supply  of  water  to  the  occupier  of  a  house   who 
has  tendered  the  water  ra4s  for  th^  time  he  has 
been  in  occupation,  on  thfi  ground  that  arrnars  of 
water  rate  are  dufifrom  tha  preivdinq  occupier, 

(•)  Beported  by  A.  H.Bxtilbstom,  Rmi.,  Basrisfesr-at-Law. 

Mao.  Gas. -Vol.  XIL 


Case  stated  for  the  opinion  of  the  court  by  the 
police  magistrate  for  tne  borough  of  Sheffield. 

By  an  information  laid  on  the  26th  Nov.  1878 
the  above-named  Walter  Wilkinson  complained 
that  on  the  9th  Nov.  1878,  he  being  the  owner 
of  a  dwelling-house.  No.  12,  Kaye-pltice,  Barber- 
road,  in  the  said  borough,  and  having  laid  com- 
munication pipes  and  done  the  necessary  works 
and  tendered  the  water  race  payable  in  respect 
thereof  as  required  by  law,  did  demand  from  the 
water  company  a  sufficient  supply  of  water  for 
domestic  purposes  for  the  said  dwelling-house, 
and  that  the  water  company  had  neglected  and 
refused  to  give  suoh  supply  contrary  to  the 
statute.  The  water  company  were  thereupon 
summoned  to  appear  at  the  Town  Hall,  Sheffield, 
to  answer  the  information. 

On  the  hearing  of  the  summons  it  appeared 
that  the  annual  value  of  No.  12,  Kaye-place,  does 
not«  exceed  102.  It  sIho  appeared  that  it  is  one 
of  a  group  of  houses,  and  that  in  Oct.  1877  the 
communication  pipes  for  bringing  the  water  from 
thecompany's  main  pipes  in  the  street  into  the  house 
were  laid  down  to  it  with  the  rest  of  the  group 
under  an  arrangement  nearly  answering  to  a  full 
carrying  out  of  the  provisions  of  sects.  44  and 
47  of  the  Waterworks  Clauses  Act  1847  (10  &  11 
Vict.  c.  17).  So  long  as  the  water  rates,  payable 
in  respect  thereof,  should  be  duly  paid,  the  occu- 
pier of  the  house  was,  in  the  language  of  sect.  44, 
entitled  to  have  a  sufficient  supplv  of  water  for  his 
domestic  purposes.  At  Laay-d^y  1878  David 
Kaje  was  owner  of  this  hoase,  and  as  such  liable 
in  respect  ot  it  to  the  provisions  of  sect.  72  of  the 
Waterworks  Glauses  Act  1847.  The  water  rate 
for  the  then  past  quarter-year,  which  had  ended 
On  the  25th  March,  was  paid  in  accordance  with 
an  accustomed  practice  of  the  Sheffield  Water- 
works Company.  When  Midsummer-day  1878 
came,  no  payment  was  made  of  water  rate  either 
for  the  then  past  quarter-year,  or  for  the  quarter 
then  commencing,  or  for  any  other  period.  In 
the  quarter-jear  from  Midsummer-day  to  Michael- 
mas-day  1878  these  further  events  took  place. 

On  the  6th  Aug.  David  Kaye  filed  a  petition  in 
the  County  Court  for  liquidation  of  his  afifairs, 
and  Mr.  Pearson  was  appointed  by  the  court  re- 
ceiver of  his  property,  &o.,  under  the  Bankruptcy 
Act  1869.  It  then  appeared  that  this  house  (with 
eight  others)  had  been  mortgaged  by  David  Kaye 
to  the  Alliance  Bene  it  Building  Society  by  deed 
dated  the  21st  June  1878,  under  which  the  mort- 
gagor was  to  remain  in  occupation  of  one  of  the 
other  houses,  and  a  tenant  of  his  in  occupation  of 
this  No.  12,  but  the  mortgagees  had  povver  to 
enter  and  sell  in  the  event  of  proceedings  in 
liquidation  taking  place.  The  result  was  that  the 
mortgagees  intervened  on  or  immediately  after 
the  6th  August,  made  Mr.  Peariion  their  agent, 
and  gave  the  tenants  notice  to  pay  their  rents  to 
him  as  such  sgent  for  them.  Meanwhile  the 
water  rate  for  the  past  quarter-year  remained 
unpaid,  and  also  the  water  rate  for  that  portion  of 
the  thee  current  quarter  year  which  had  run  out, 
that  is,  the  time  from  the  24th  June  to  the  6th 
August. 

On  the  14th  Aug.  1878  the  water  company 
stopped  the  water  from  flotving  into  the  house  by 
cutting  the  communication  pipe. 

At  Michaelmas  1878  a  fresh  quarter-year  began, 
but  no  water  rate  was  paid  or  tendered  by  anyone, 
and  on  the  6th   Nov.  the  mortgagees  sold   the 
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hoQse  with  other  property  to  Mr.  Wilkinson,  the 
reepondeot.  A  oorrespondeDce  took  place  between 
the  manager  ol  the  water  company  and  the  soli- 
citors for  the  mortgagees,  and,  afier  the  sale  to 
Mr.  Wilkinson,  between  his  solicitors  and  the 
company,  with  reference  to  reconnecting  the  pipe 
and  furnishing  a  supply  of  water  to  the  house ; 
the  result  of  which  was  that  the  company 
refused  to  reconnect  the  pipe  and  allow  the  water 
to  flow  into  the  premises  until  not  only  the 
current  quarter's  rate,  but  the  rates  in  arrear 
were  paid,  but  they  agreed  to  dispense  with  a 
formal  tender  of  the  quarter's  rate  in  respect  of 
the  supply  of  water  to  the  house  which  the  re- 
spondent asked  for.  The  water  company  never 
laid  the  water  on  to  the  house  again,  and  no  one 
paid  any  water  rate  for  the  quarter-year  from 
Lady-day  to  Midsummer-day,  or  for  any  subse- 
quent time. 

On  the  hearing  of  the  information,  it  was 
contended  by  counsel  for  the  appellants  that 
upon  the  above  facts  Mr.  Wilkinson  was  not 
entitled  to  have  the  water  put  on  again  without 
paying  the  water  company  their  claims  for  arrears 
of  rates.  He  also  contended  that  the  case  was 
not  one  for  a  complaint  nnder  sect.  43  of  the  Act. 
It  was  contendea  for  the  respondent  that  Mr. 
Wilkinson  was  not  bound  to  pay  the  arrears  of 
rates,  and  that  the  complaint  was  properly  made 
under  sect.  43  of  the  Act.  Tbe  magistrate  was  of 
opinion  that  the  company  had  no  right  to  stop 
the  supply  of  water  for  tbe  arrears  of  past  quarters' 
rates  as  against  any  other  person  than  the  actaal 
defaulter,  whether  taking  title  through  him  or 
not,  and  that  the  respondent,  on  the  12th  Novem- 
ber, upon  tender  of  the  whole  of  the  rate  for  the 
current  quarter  from  Michaelmas  to  Obristmas, 
1878,  became  entitled  to  be  supplied  with  water 
for  the  rest  of  the  current  quarter,  without  paying 
tbe  rates  for  either  of  the  past  quarters,  and  that 
on  the  company  neglecting  or  refusing  to  furnish 
him  with  the  supply  of  water,  his  cause  of  com- 
plaint against  them  came  within  sect.  43.  The 
maffistmte  accordingly  decided  that  the  company 
had  incurred  a  penalty  of  102.  under  sect.  43  of 
the  Acr,  and  had  also  forfeited  nnder  sect.  43  the 
sum  of  4O0.  to  Mr.  Wilkinson  for  each  of  the  four- 
teen days  between  the  12th  and  26th  Nov.  1878, 
and  he  ordered  tbat  tbe  company  should  pay  these 
sums,  amounting  to  38Z.  and  costs. 

In  the  second  of  the  above  appeals,  the  respon- 
dent, Oorbidge,  was  the  occupier  of  a  dwelling- 
house  in  92,  Division-street,  of  a  greater  annual 
value  than  lOZ.  The  former  occupier.  Biggs,  had 
filed  a  petition  for  liquidation,  and  left  the  house 
in  Sept.  1878,  owing  14«.  4d.  for  two  quarters' 
water  rate.  Oorbidge  was  appointed  receiver  of 
Bigsrs'  estate,  and  he  took  possession  of  the  house, 
and  was  accepted  as  tenant  in  the  place  of  Biggs. 

On  the  23rd  Oct.  1878  the  company  cut  off  tbe 
connertirg  pipes  and  stopped  the  supply  of  water 
to  the  house. 

Oil  the  8th  Nov.  following,  Oorbidge  tendered 
the  current  quarterns  rate  in  advance,  and  required 
the  company  to  supply  him  with  water,  but  he 
did  not  offer  to  pay  the  expense  of  restoring  the 
connecting  pipe.  In  other  respects  the  case  was 
similar  to  that  of  the  case  of  Wilkinson.  The 
magistrate  decided  that  Oorbidge  was  an  occupier 
within  the  meaning  of  tbe  Act,  and  that  under 
sect.  43  tbe  company  were  liable  to  a  penalty  of 
lOLt  and  to  forfeit  40s.  a  day  for  ten  days,  and  I 


ordered    them    to   pay  Uieie   suma,  amoanting 
to  302. 

From  these  dedsioas  the    company  now  ap- 
pealed. 

Oave,  Q.O.  for  the  appellants. 

Tennani  for  the  respondent  Wilkinson. 

No  one  appeared  for  the  respondent  Oorbidgeu 

Our,  ocb.  vulL 

March  18. — Bbamweli^  KJ. — I  have  come  to 
the  conclusion  that  these  convictions  cannot  be 
sustained.    The  information  is  founded  upon  the 
43rd  section  of  10  &  11  Yict.  a  17,  which  says 
(leaving  out  words  not  important  for  the  present 
question),  that  if   the  under^akers  "neglect  or 
refuse  to  furnish  to  any  owner  or  occupier  entitled 
under  this  or  the  special  Act  to  reeeive  a  supplj 
of  water  during  any  part  of  the  time  for  which 
the  rates  for  such  supply  have   been    paid   or 
tendered;"  then  they  are  liable  to  the  penalty 
which  the  learned  magistrate  has  awarded  against 
them.    The  question  here  is  whether  they  have 
so  refused  to  supply  a  person  entitled.     In  one 
sense  they  have  refused,  no  doubt,  that  is  to  say, 
they  have  not  supplied  the  water,  but  whether  it 
is  a  refusal  under  the  statute  may  be,  to  my  mind, 
a  matter  of  some  doubt,  because  as  matters  stood 
when  they  were  called  upon  to  supply  it,  they 
could  not  supply  it  inasmuch  as  the  connecting 
pipe  was  cut  off.    However,  I  will  treat  it  as  a 
refusal,  and  the  question  then  is,  was  the  re- 
spondent   a    person   entitled  under  the  Act  to 
receive  a  supply  of  water  P    Now  it  appears  to  me 
that  persons  entitled  under  the  Act  come  under 
two  classes  described  in  the  succeeding  sections. 
The  first  of  those  is  given  in  the  44th  section, 
which  enacts  that  where  a  house  is  of  less  value 
than  102.,  upon  a  certain  requisition  being  made^ 
the  undertakers,  that  is  to  say  the  company,  shall 
lay  down  communication  pipes,  and  it  proceeds  to 
sav  that  upon  such  pipes  oeing  laid  down  and 
other  things  taking  place  as  therein  described, 
'*  the  occupier  of  such  house  shall  be  entitled  to 
have  a  sufficient  supply  of  water."     The  next 
class   of  persons  is   that  described  by  sect.  48 
which  says,  **  any  owner  or  occupier  of  any  dwell- 
ing-house "  who  shall  wish  to  have  the  water  may 
lay  down  the  pipes  himself  and  make  the  com* 
municationr;  and  after  a  variety  of  details  which 
I  need  not  mention,  the  53rd  section  says,  "  every 
owner  and  occupier  of  any  dwelling-house  or  part 
of  a  dwelling-house  within  the  limits  of  the  special 
Act  shall,  when  he  has  laid  such  communication 
pipes  as  aforesaid,  and  paid  or  tendered  the  water 
rate  payable  in  respect  thereof  ...  be  entitled  to 
demana  and  receive  from  the  undertakers  a  suffi- 
cient  supply  of  water."     Within  sect.  43  there 
are  therefore  two  classes  of  persons  who  are  en- 
titled to  hav«  water,  that  is  to  say,  the  under  102. 
householder,  where  the  pipes  have  been  laid  down 
by  the  company,  and  certain  arrangements  have 
been  made,  and  the  rates  tendered,  and  the  over 
lOL  house  owners  or  occupiers,  where  they  them- 
selves have  laid  down  the  pipes.   The  respondents 
in  these  two  cases  are  within  these  two  classes 
Tbe  pipes  were  laid  down  bv  the  com  pan  v  (the 
undertakers)  in  the  case  of  Wilkinson,  and  they 
were  laid  down  by  the  owner  or  occupier  of  the 
house  in  the  case  of  Oorbidge,  and  the  rates  have 
been  tendered.    Well,  if  the  matter  had  stood 
there,  it  is  quite  clear  that  tbe  respondents  would 
have  been  entitled  to  a  supply  of  water  within 
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aaotion  48,  and  the  appellants  would  haTe  been 
liable  to  the  penalty.  ]Now  oomeB  another  section 
oi  the  Act  of  Parliament.  Sect.  74  is  this :  '*  If 
any  person  supplied  with  water  bj  the  under- 
takers, or  liable  as  herein,  or  in  the  special  Act 
proTided,  to  pay  the  wator  rate,  neglect  to  pay 
anch  water  rate  "  (that  was  the  case  here)  "  at 
aiiy  of  the  times  of  payment  thereof,  the  under- 
takers may  stop  the  water  from  flowing  into  the 
E remises  in  respect  of  which  such  rate  is  payable 
y  catting  off  the  pipe  to  such  premises,  or  by 
each  means  as  the*  undertaker  shall  think  fit. 
Well,  under  the  power  given  by  that  section,  the 
company  did  cut  off  the  pipe  to  such  premises  in 
the  present  case.  The  consequence  is,  that  the 
communication  contemplated  by  sect.  44  and  the 
three  following  sections,  and  by  sect.  48  and  the 
five  following  sections  does  not  exist,  and  the 
company  are  unable  to  supply  water  without  re- 
storing the  communication,  without  what  we  may 
call  undoing  the  cutting  off,  without  joining 
the  service-pipes  to  the  main,  and  I  find  nothing 
in  the  Act  of  Parliament  which  compels  them  to 
do  so,  and  that  seems  to  me  to  dispose  of  the  case. 
I  do  not  think  one  can  say,  as  a  matter  of  ri^ht, 
that  they  are  bound  to  restore  the  communication, 
which  could  only  be  done  at  some  expense  (I  have 
no  notion  at  what,  it  may  be  a  shilling,  or  it  may 
be  ten  or  twenty  shillings),  and  I  find  nothing  in  the 
Act  of  Parliament  which  would  make  them  liable 
to  that  outlay  without  any  means  of  getting  it 
repaid.  That  seems  to  me  to  make  an  end  of  the 
case.  Now  an  argument  that  might  be  used,  and 
no  doubt  a  forcible  one  is  this — that  in  that  view 
any  occupier  of  a  house  who  omits  to  pay  the 

Quarter's  rate  of  2b,  may  deprive  the  owner  of  that 
ouse  of  the  right  to  a  supply  of  water,  because 
the  company  may  avail  themselves  of  their  poiver 
to  cut  gS  the  pipes.    I  should  say  if  that  conse- 

?uence  followed,  it  might  be  a  very  hard  one,  and, 
think,  the  hardship  may  be  looked  at,  not  for 
the  purpose  of  averting  the  effect  of  the  statute, 
but    for     the   purpose    of    construing    it   upon 
the  principle  tnat  the  Legislature  must  not  be 
supposed  to  pass  harsh  and  unreasonable  Acts  of 
Parliament.    But  the  answer  to  that  argument, 
even  if  it  were  well  founded,  would  be  this :   it 
may  be  hard  upon  the  owner  of  the  house  to  lose 
his  supply  of  water,  but  it  would  be  hard  also 
upon  the  company  if  they  were  bound  to  be  at  the 
eipense  of  restoring  the  communication  between 
the  service- pipes  aud  the  mains,  without  any  com- 
pensation for  doing  so.    However,  although  it  is 
not  necessary  to  decide  it,  I  really  do  not  think 
that  that  consequence  follows,  and  for  this  reason. 
Take  the  case  first  of  the  house  above  101.,  where 
the  communication  is  laid  down  by  the  owner 
himself.     I  see  nothing  to  prevent  his  doing  it  a 
second  time.    There  is  nothing  in  the  Act  which 
says,  if  the  pipes  be  removed  altogether  they  may 
not  be  laid  down  again,  and  if  the  communication 
were  interrupted  in  any  way,  the  owner  of  the 
pipes  would  have  a  right  to  restore  that  commu- 
nication, but  I  am  not  expressing  a  legal  opinion 
upon  a  matter  which  is  not  really  before  me.     In 
case,  then,  the  owner  should  restore  the  commu- 
nication, the  loPS  i^onld  fall  upon  the  man  who 
more  naturally  ought  to  bear  it,  namely,  upon  the 
owner,  of  the  premises,  the  occupier  of  which 
brought  upon  them  the  incon  veni^noe  of  being  with- 
out water  by  not  paying  his  water  rate.    In  like 
manner  as  to  the  house  under  the  value  of  102.  i 


where  the  communication  has  been  laid  down  by 
undertakers  under  sect.  47,  the  owner,  or  reputed 
owner  of  any  such  house  where  it  has  been  so  laid 
down  may  purchase  the  pipes,  and  then  he  no 
longer  pays  the  rent  for  the  use  of  them,  but  he 
simply  pays  the  water  rate.     When  such  owner 
has  purchased  the  pipes,  which  it  appears  to  me 
he  might,  he  would  then  be  in  the  same  situation 
as  the  owner  under  sect.  48  and  following  sections, 
and  would  be  at  liberty  to  make  the  communica- 
tion himself;  and  I  cannot  help  thinking  that 
some  countenance  is  given  to  this  by  sect.  46, 
which  is  as  follows :  **  If  the  occupier  for  the  time 
being  of  the  house  in  which  any  such  communica- 
tion pipes  or  other  works  and  engines  shall  have 
been  laid  down  by  the  undertakers,  refuse  to  pay 
for  a  supply  of  water,  or  if  such  house  be  un- 
occupied for  twelve  months,  the  undertakers  may 
demand  from  the  owner  thereof  payment  of  the 
amount  of  the  principal  money  invested  by  them 
in  providing  and  laying  down  such  communica- 
tion pipes  and  other  works  and  engines ;  and  if 
such  owner  after  ten  days'  notice  given  to  him  by 
the  undertakers  neglect  or  refuse  to  pay  such 
principal  money,  the  undertakers  may  enter  the 
house  and  remove  such  pipes  and  other  work/' 
&c.,  the  result  of  which  is  this,  that  they  cannot 
in  the  case  of  a  house  under  lOZ.  where  they  have 
laid  down  the  pipes,  not  only  cut  off,  but  at  once 
remove  their  pipes — they  must  wn it  for  some  time. 
Whether  it  was  in  the  contemplation  of  the  Legis- 
lature, or  whether,  as  frequently  happens,  general 
provisions  were  put  in,  with  what  one  may  call  a 
general  object,  I  do  not  know,  but  it  does  seem  to 
me  under  these  various  sections  of  the  Act,  that 
when  the  communication  is  cut  off,  it  is  in  the 
power  of  the  peisons  interested  in  the  house  to 
restore  that  communication  by  laying  down  fresh 
pipes  or  by  simply  restoring  the  communication. 
The  conclusion  I  have  come  to  is  this,  that  the 
company  may  cut  off  the  communication  under 
circumstances  such  as  stated  in  this  case,  and  that 
they  are  not  bound  to  restore  that  communication. 
If  that  is  a  hardship  upon  the  owners  and  the 
occupiers  of  the  property,  it  would  have  to  be  set 
against  the  hardship  of  making  the  company  be 
at  the  expense  of  restoring  the  communication 
which  they  have  lawfully  interrupted  under  their 
powers  under  the  Act  of  Parliament.     Now,  my 
judgment  does  not  proceed  upon  the  ground  that 
the  appellants  have  a  right  to  insist  upon  there 
being  no  communication  until  the  bygone  rates 
are  paid.    I  do  not  think  so.     That  was  their 
notion  undoubtedly,  but  I  do  not  think  that  it  is 
sustainable.     The  learned    magistrate  who    has 
stated  this  case  for  us  has  really  taken  a  great 
deal  of  pains  about  it,  and  has  argued  it  very  well 
indeed;  and  I  agree  with  him  in  thinking  it  was 
not  the    intention  of   the    Legislature  that  the 
company  shall  be  at  liberty  to  withhold  the  com- 
munication Rnd  the  supply  of  water  until  the 
arrears  of  rates  were  paid.    I  quite  agree  with  him 
in  his  reasoning  that  ample  provision  is  made  in 
the  statute  for  their  not  being  any  money  out  of 
pocket,  for  the  rates  are  to  be  paid  in  advance, 
and  really  the  day   after  the  rate    in    advance 
is   due   they    might  stop   the   communicatiou   if 
they  thought  fit  to  do  it,  and  in  that  case  they 
would  have  only  one  or  two  days  supply  of  water 
upon  credit,  and  they  would  be  entitled  to  recover 
the  rate.    They  would  have,  therefore,  quite  suffi- 
cient remedies,  as  it  seems  to  me,  without  having 
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what  one  may  chII  Bomething  in  the  natnre  of  a 
lien  upon  the  property  for  the  payment  of  bygone 
rates.  My  decision  does  not,  therefore,  prc^eed 
npon  that  groand,  bat  upon  the  point  adverted  to 
by  the  learned  magistrate  as  creating  a  doubt  in  his 
mind,  namely,  whether  the  appellants  were  bound 
to  restore  the  communication,  and  he  seems  to  have 
been  of  opinion  that  they  were.  In  that  I  cannot 
agree  with  him,  and  for  the  reasons  I  have  given 
I  think  that  they  were  not.  There  is  another 
matter  I  wish  to  speak  about.  Wilkinson  offered 
the  expense  of  restoring  the  communication,  and 
the  appellants  difpensed  with  any  formal  tender 
of  it.  In  my  opinion,  they  onaht  to  have  accepted 
that  offer,  because  they  would  have  thereby  got 
all  that  they  were  really  entitled  to;  but  they 
were  not  bound  to  accept  it  in  point  of  law. 
Wilkinson  might  have  a  right  to  restore  the  com- 
munication as  I  have  suggested,  but  the  company 
were  not  bound  to  take  the  price  of  it,  and  to  do 
the  work  themselves.  Therefore,  for  the  reasons 
I  have  already  given,  I  think  in  both  cases  the 
appellants  were  not  liable  to  the  penalty  which 
has  been  imposed.  The  only  difference  between 
the  two  cases  is,  that  in  Corhidge's  case  there  was 
no  tender  of  or  offer  to  pay  the  expense  of  re- 
storing the  communication.  It  will  be  nnJer- 
stood,  I  trust,  that  I  do  not  hold  that  the  com- 
pany have  any  lien  for  arrears  of  rates.  If  before 
they  had  cut  off  this  supply  the  current  rate  had 
been  tendered  to  them,  they  would  have  had  no 
right  to  cut  it  off,  and  would  have  been  bound  to 
snppl^  the  water,  although  there  might  have  been 
anterior  lates  still  due  to  them.  As  to  the  costs, 
since  the  appellants  were  substantially  wrong,  I 
should  have  doubted  whether  the  respondents 
should  have  been  made  to  pay  the  costs,  bad  they 
been  each  content  with  a  single  penalty  of  40«.,  or 
some  smaller  sum,  but  as  they  chose  to  try  the 
question  by  inflicting  penBlties  to  a  large  amount, 
and  in  such  a  harsh  way  as  they  have  done,  they 
must  take  the  consequences,  and  having  failed, 
must  pay  the  costs.  Therefoie  in  each  case  the 
appeal  must  be  allowed  with  costs. 

Lopes,  J. — These  two  cases  raise  questions  of 
some  importance,  and  I  may  say,  some  difiBculty 
under  the  Water  Works  Glauses  Act  1847.  The 
facts  may  be  shortly  stated  thus :  Wilkinson  was 
the  owner  of  a  house  under  the  annual  value  of 
lOL  The  house  had  belonged  to  a  man  named 
Kaye;  it  was  mortgaged  by  him.  The  mort- 
gagees sold  to  Wilkinson  on  the  6th  Nov.  1878. 
At  this  time  rates  for  several  quarters  were  in 
arrear,  and  on  the  14th  Aug.  1878  the  company, 
in  exercise  of  the  power  given  to  them  under  the 
74ih  section  of  the  Act,  had  cut  off  the  pipe  to 
the  house  in  question,  and  the  pipe  was  so  cut  off 
when  Wilkinson  purchased.  On  the  12th  Nov. 
Wilkinson  tendered  the  then  current  quarterns 
rate,  and  offered  to  pay  for  the  reconnecting  of 
the  pipe.  The  company  refused  to  furnish  a  supply 
of  water  until  the  arrears  were  paid.  Wilkinson 
then  summoned  the  company  before  the  magis- 
trates, and  the  company  were  convicted  under 
sect.  43  of  the  Act,  and  wert  subjected  to  the 
penalties  which  appear  in  the  conviction.  In 
Corbidge's  case  the  house  was  of  more  than  the 
annual  value  of  lOZ.  One  Biggs  occupied  the 
house  until  the  27th  Sept.  1878,  when  he  filed  his 
petition  for  liquidation.  Corbidge  was  then  ap- 
pointed receiver  and  lived  in  the  house,  and  was 
accepted  as  tenani)  of  the  house  by  the  owner. 


On  the  28rd  Oct.  1878  several  water  rates  were 
in  arrear,  and  the  company  cut  off  the  pipe  and 
stopped  the  supply.  On  the  8th  Nov.  Corbidge 
tendered  the  current  quarter's  rate  in  advanoe. 
The  company,  however,  did  not  snpplv  water,  and 
Corbidge  then  summoned  them,  and  they  were 
convicted  under  this  48rd  section,  and  were  sab* 
jected  to  the  penalties  which  appear  in  that  oon* 
viction.  Now,  if  these  convictions  are  right,  it  is 
perfectly  clear  to  me  that  they  can  only  be  main- 
tained by  the  oombined  effect  of  sects.  43  and  74, 
but  I  do  not  think  that  they  can  be  so  maintained. 
Sect.  70,  which  is  not  an  immaterial  section,  pro- 
vides that  the  rates  shall  be  paid  quarterly  in 
advance.  Now  this  was  done  for  the  protection 
of  the  undertakers,  and,  as  I  think,  the  Legis- 
lature did  not  intend  that  an>  liability  should  be 
attached  to  the  propertv,  but  that  it  should  be  a 
personal  liability.  I  think,  therefore,  that  there 
was  no  lien  in  respect  of  any  arrears  of  rates. 
Sect.  74  relates  to  the  recovery  of  rares,  and 
enacts  that  if  any  person  supplied  with  water,  or 
liable  to  pay  the  water  rate,  neglects  to  pay  aach 
water  rate,  the  undertakers  may  stop  the  water 
from  flowing  into  the  premises  in  renpect  d 
which  such  rate  is  payable,  by  cutting  off  the  pine 
to  such  premises.  Then  follow  certain  woroa 
which  are  not  necessary  for  me  to  cite,  and  sect.  43 
provides  that  "  If  the  undertakers  ....  negleot 
or  refuse  to  furnish  to  any  owner  or  occupier 
entitled  "  (those  are  material  words)  **  under  this 
or  the  special  Act  to  receive  a  supply  of  water 
during  any  part  of  the  time  for  which  the  rates 
for  such  supply  have  been  paid  or  tendered,'*  they 
shall  then  be  liable  to  certain  penalties.  Now  the 
important  question  in  this  case  is  this,  What  is 
the  meaning  of  a  person  "  entitled  to  receive  a 
supply  of  water  P  "  Is  it  a  person  whoee  supply 
of  water  has  been  cut  off  for  nonpayment  of 
rates  P  I  do  not  think  that  is  the  meaning.  I 
believe  that  sect.  43  refers  to  a  case  of  improper 
refusal  and  neglect,  when  the  communioation  is 
intact  and  has  not  been  interrupted  on  account  of 
any  misfeasance  by  a  party  entitled  to  a  water 
supply.  Such  a  person  may  be  properly  enough 
said  to  be  entitled,  and  in  case  of  the  neglect  or 
refusal  of  the  company  being  then  established, 
the  penal tv  which  is  spoken  of  in  that  section 
would  not  DC  an  unreasonable  one.  It  is  not  im- 
material to  consider  what  the  effect  would  be  if 
a  different  construction  were  adopted.  The  occu- 
piers might  contemptuously  neglect  to  pay  rates — 
tbey  might  oblige  the  company  to  cut  off  their 
supply  of  water,  and  then  diroctly  that  vas  done 
tbey  might  tender  the  rate,  and  thereby  put  the 
company  to  the  expense  of  reconnecting  the 
pipe ;  and  if  the  company  did  not  furnish  a  supply 
of  water,  they  might  subject  them  to  the  penalty 
provided  in  the  43rd  section.  No  doubt  it  may 
be  said  that  a  hardship  is  imposed  upon  the  owner 
and  occupier  if  the  construction  which  we  think 
this  section  ought  to  receive  is  the  true  one, 
because  it  appears  there  are  no  means  in  the  Act 
by  which  the  owner  or  occupier  can  compel  a 
supply  of  the  water  which  has  been  out  off.  I 
cannot  help  thinking  that  the  mode  by  which  the 
resupply  was  to  be  obtained  was  overlooked  by 
the  Legislature  when  this  Act  of  Parliament  was 
passed.  It  is  not,  however,  to  be  forgotten,  that 
the  position  of  the  owner  and  occupier  is  not 
altogether  irremediable,  and  the  pipe  may  be  re- 
connected by  them  in  the  way  suggested  by  tba 
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Lord  Jastioe.  I  agree,  therefore,  in  the  result  that 
both  theee  appeals  must  be  allowed. 

Appeals  aUowed  unih  ooeU. 

Solicitors  for  the  appellaDts,  Pitman  and  Lane, 
for  £.  Blakelock  Smith,  Sheffield. 

Solicitors  for  the  respondents,  /.  W,  Hickin,  for 
W.  /.  Olegg  and  8one,  Sheffield. 


Friday,  May  16. 
(Before  Denmah  and  Lindlbt,  JJ.) 
TozER  (app.)  V,  Lake  (resp.).  (a) 

APPEAL  F&OM  I19PE1U0B  COUKT. 

Bastardy  —  Summons  not  served — Marriage  of 
applicant — Second  summons  issued^Sb  ^  36 
Vict.  c.  66,  s.  3. 

A  married  woman  cannot  obtain  a  summ<ms 
against  the  putative  father  of  her  bastard  child. 

The  fact  that  such  woman  had,  before  marriage, 
applied  for  and  obtained  a  summons,  which 
summons  had  never  been  served  owing  to  the 
disappearance  of  such  putaiive  father,  held  to  be 
immcUerial, 

Special  case  stated  by  jaotioes  for  Devon  under 
20  A  21  Vict.  c.  43. 

At  a  pettj  sesssions  holden  at  Crockenwell,  in 
the  county  of  Devou,  on  the  7th  April  1879, 
an  information  or  complaint  was  preferred  by 
Charlotte  Lake  (formerly  Charlotte  Undery),  the 
respondent,  aeainst  Henry  Tozer,  the  uppellaiit, 
under  sect.  3  of  the  Bastardy  Laws  Amendment 
Act  (35  &  36  Yict.  c.  65),  cliari^ing  that  she  had 
been  delivered  of  a  bastard  child  of  which  he  was 
the  father,  and  he  was  adjudged  to  be  the  putative 
father,  and  ordered  to  pay  to  the  respondent 
Is.  9d.  per  week  until  the  (^hild  should  attain  the 
age  of  thirteen  years,  or  should  die,  with  costs. 

Upon  the  hearing,  it  was  proved  that,  on  the 
7th  June  1876,  the  respondent  was  a  single 
woman,  and  was  then  delivered  of  a  male  bastard 
child.  That  within  twelve  months  of  the  birth  of 
such  child,  to  wit,  on  the  6th  July  1876,  the  re- 
spondent, being  then  a  single  woman,  and  known 
by  the  name  of  Charlotte  Undery,  made  applica- 
tion, under  sect.  3  of  the  Bastardy  Laws  Amend- 
ment Act  1872  (35  &  36  Vict.  c.  65),  to  a  justice 
for  a  summons  to  be  served  on  the  appellant  as 
the  putative  father  of  the  child,  and  that  such 
summons  was  duly  issued,  but  not  served,  by 
reason  of  the  appellant  having  absconded,  and 
his  residence  not  being  known.  That,  in  Oct. 
1877,  the  appellant  went  to  the  respondent's  father 
and  arranged  to  pay  to  the  respondent  the  sum 
of  Is.  9d.  per  week  towards  the  maintenance  of 
the  child,  and  did  pay,  and  continued  to  pay, 
It  9d.  per  week  to  the  respondent  until  the  17th 
Sept.  1878.  That,  on  the  17th  Sept.  1878,  the 
respondent  was  married  to  William  Lake.  That, 
on  the  11th  March  1879,  the  same  justice,  upon 
the  application  of  the  respondent,  issued  a  second 
summons  under  and  by  virtue  of  the  application 
made  to  him  by  the  respondent  on  the  6th  July 
1876  to  the  appellant  to  appear  before  the  justices 
on  the  7th  April  1879.  And  that,  on  the  last- 
mentioned  day,  he  appeared  in  accordance  with 
the  summons,  which  was  duly  served  on  him  on 
the  25th  March  1879. 

The  respondent  stated  that  the  appellant  was 
the  fioher  of  her  said  child;  and  her  evidence 

(•)  Bcforted  bf  A.  H.  Birlwxov,  Esq.,  Biniatar-at-Law. 


was  corroborated  in  some  material  particulars  by 
other  evidence,  to  the  satisfaction  of  the  justices. 
On  behalf  of  the  appellant,  it  was  contended 
that  the  respondent's  marriage  ousted  the  juria- 
diction  of  the  magistrates,  and  precluded  them 
from  making  any  order. 

On  behalf  of  the  respondent  it  was  contended 
that,  as  the  respondent  had,  when  she  was  a  single 
woman,  duly  made  her  application  within  the  pre- 
scribed time,  and  that  as  the  first  summons  issued 
on  that  application  had  proved  abortive  owins  to 
the  absconding  of  the  appellant,  the  respondent 
was  entitled  at  any  time  to  have  another  Summons 
issued  under  and  by  virtue  of  the  said  application, 
and  that  at  law,  any  second  or  other  summons 
issued  by  the  same  justice  would  be  merely  a 
continuation  of  the  original  proceeding,  and  that 
such  second  summons  having  been  issued  by  the 
same  justice  under  and  by  virtue  of  the  application 
made  by  her  to  him  when  a  single  woman,  she 
was  entitled  to  an  order  against  the  appellant. 

The  justices  considered  that,  the  respondent 
having  made  her  application  ivithin  the  prescribed 
time  and  when  she  was  a  single  woman,  and  that, 
as  the  first  summons  had  proved  abortive  by 
reason  of  the  appellant  having  absconded,  the 
issue  of  the  second  summons  was  strictly  regular, 
and  but  a  continuation  of  the  proceedings  pre- 
viously instituted  by  her,  and  that  the  fact  that 
she  had  been  married  between  the  date  of  her 
fir«t  making  the  application  and  the  hearing  of 
the  information  did  not  oust  their  jurisdiction  or 
prevent  them  from  making  an  order;  and  they 
adjudged  the  appellant  to  be  the  putative  father, 
and  made  the  order  above  mentioned. 

The  question  for  the  opinion  of  the  court  ia 
whether  the  justices  were  legally  justified  in 
making  the  order. 

Oroome  for  the  appellant. — By  the  Bastardy 
Laws  Amendment  Act  1872  (35  &  36  Yict.  c.  65), 
B.  3  :   '*Any   single   woman   who  may   be  with 
child,  or  who  may  be  delivered  of  a  bastard  child 
after  the  passing  of  this  Act,  may  either  before 
the  birth,  or  at  any  time  within  twelve  months 
from  the  birth  of  such  child,  or  at  any  time  there- 
after upon  proof  that  the  man  alleged  to  be  the 
father  of  such  child  has  within  the  twelve  months 
next  after  the  birth  of  such  child  paid  money  for 
its  maintenance,  make  application  for  a  summons 
to  be  served  upon  the  man  alleged  by  her  to  be 
the  father  of  such  child."    That  confines  the  right 
to  make  the  application  to  a  single  woman.     By 
4  &  5  Will.  4,  c.  76,  s.  57 :  "  Every  man  who  from 
and  after  the  passing  of  this  Act  shall  marry  a 
woman  having  a  child  or  children  at  the  time  of 
such  marriage,  whether  such  child  or  children  be 
legitimate  or  illegitimato,  shall  be  liable  to  main- 
tarn  such  child  or  children  as  a  part  of  his  family, 
and  shall  be  chargeable  with  all  relief,  or  the  cost 
price  thereof,  granted  to  or  on  account  of  such 
child  or  children  until  such   child  or  children 
shall  respectively  attain  the  age  of  Hixteen,  or 
until  the  death  of  the  mother  of  such  child  or 
children  ;  and  such  child  or  children  shall,  for  the 
purposes  of  this  Act,  be  deemed  a  part  of  such 
husband's  family  accordingly."   It  wns  held,  upon 
the  const  raction  of  this  section,  in  Lang  v.  Sfficer 
(1  M  A  W.  129),  that  upon  the  marriage  of  the 
mother  a  bastardy  order    becomes    void.     The 
recent  case  of  Stacey  v.  Lintell  (L.  Rep.  4  Q.  B. 
Div.  291)  is  directly  in  point.    [He  was  stopped 
by  the  Court.] 
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Tya&r  for  the  renpondent.  —  The  Act  nowhere 
says  that  the  woman  mnet  be  single  when  the 
Older  if)  made.  The  only  provision  is  that  she 
must  be  single  when  the  summons  is  applied  for ; 
which  was  the  case  here. 

DsNMAN,  J. — I  think  that  it  is  clearly  decided 
by  the  case  of  Storey  r,  LinleJl  in  the  Qaeen's 
Bench  Division  that  sect.  3  of  35  ft  36  Vict.  c.  65, 
does  not  apply  to  a  case  where  the  applicant  is  a 
married  woman.  The  ma^^istrates  thoa^ht  that 
they  were  able  to  make  the  order  in  this  case, 
because  an  application  had  been  made  some  years 
before  by  the  same  woman,,  when  single,  which 
proved  abortive,  she  not  being  able  to  serve  the 
appellant  with  the  snmmons.  Bat  she  was  married 
when  the  summons  was  issued  under  which  the 
order  now  appealed  against  was  made.  Therefore, 
that  order  should  not  have  been  made. 

LiKDLET,  J. — I  am  of  the  same  opinion.  The 
question  whether  an  order  for  the  maintenance  of 
a  bastard  child,  made  when  the  mother  is  a  single 
woman,  is  lost  by  her  marriage  does  not  arise 
here ;  I  think,  under  the  new  Act,  it  very  likely 
may  not  be.  But  here  no  order  was  obtained 
before  marriage.  It  has  been  argued  that  the 
second  application  of  the  respondent  for  a 
snmmons  was  a  continuation  of  the  first.  But 
that  was  not  so.  Upon  the  first  application  a 
summons  wns  issued,  which  dropped,  without  any 
order  having  been  made  upon  it. 

Appeal  allowed  iwith  costs. 

Solicitors  for  the  appellant,  E,  W.  and  B,  0, 
Mote,  for  Caa-ter  and  Son,  Torquay. 


Satft/rday,  June  28. 

(Before  Lord  Coleridgb,  O.J.) 

DuKS  of  Norfolk  v,  George  Arbuthnot  (Clerk)  (a) 

Ohwrck — Chancel — Collegiate  chwrch— Grant  hy 
fownder  —  Possession  —  User  —  Presumption  of 
law. 

In  1380  AJ),  iliB  college  of  A.  wa^  founded  under 
royal  licence  hy  the  Eaarl  of  A.,  in  the  stead  and 
upon  the  suppression  {adnvllaiio)  of  a  monastic 
priory,  which  priory  wa>s  statedin  the  royallicence 
and  in  the  instrument  of  foundation  to  have  existed 
"  in  the  parochial  Church  of  St,  Nicholas,  A." 
and  the  instrument  of  foundation  provided  for 
the  celebration  of  divine  offices,  services,  and 
masses  by  the  members  of  the  college  **in  ed 
ecclesid  "  and  "  in  ecclesid  prcefatd.** 

In  1544  A.D,  the  college  surrendered  to  the  King 
all  their  property  and  estates,  real  and  personal, 
including  **  totam  dicta/m  ca/nteriam  sive  colle- 
gium nostrum,  oc  etiam  scitum  .  .  .  mansionem 
et  ecdesiam  nostram  proedictam**  and  in  the  same 
year  the  King  regranted  to  the  Earl  of  A,  aU  the 
former  estate  of  the  college  in  similar  terms,  the 
instrument  of  re-grant  repeatedly  using  "  coUe- 
giate  church**  " chancel,*^  and  " charUry  *'  as 
synonymous.  By  subsequent  forfeiture,  re-grant, 
and  settlement  the  same  estates  descended  to  and 
became  vested  in  the  plaintiff. 

The  parish  church  of  St.  Nicholas,  A.,  appeared  to 
he  one  entire  building,  probably  built  about  the  close 
of  the  fourteenth  century.  It  was  a  cross  church, 
with  a  nave  and  aisles,  central  tower  and 
transepts;  and,  eastward  of  the  transepts,  a  long 
chapel  occupying   the  place  commonly  filled  by 

(a)  Reported  by  J.  A.  Foots,  Esq.,  Barrister-at-Lnw. 


ihs  parish  chaneeL  The  arch  dividing  ihit 
chapel  from  the  rest  of  the  huHding  umm  filed  hy 
a  **  grille  "  or  iron  lattice-work,  apparently  of  the 
same  date  as  the  church  itself,  and  with  a  lock 
and  hey  if  the  same  age.  It  was  shown  hy  uneonr 
tradided  proof  that  the  Earls  of  A,  and  the  other 
predecessors  in  title  of  the  plaintiff  had  ex^eiaed 
absolute  rights  of  ownei'ship  ov*r  this  chapel 
{yshich  was  the  buihling  in  dispute  in  the  action^ 
ever  since  the  Reformation ;  while  no  euch  aele 
of  ownership  were  shown  on  the  part  of  the  vicar 
and  the  parishioners. 

The  plaintiff  having  sued  the  defendant  {the  vicar 
of  A,)  for  trespass  by  putting  down  a  wall  erected 
by  the  plaintiff  across  the  end  of  the  diepuied 
building,  so  as  to  separate  it  from  the  rest  of  the 
church,  it  was 

Held,  thai,  although  the  disputed  huUdinQ  and  ihe 
rest  of  the  church  formed  an  ecclesiastieci  building 
one  and  entire,  under  the  same  roof,  yet  this 
evidence  showed  conclusively  exclusive  posseseion 
of  the  disputed  building  hy  the  plaintiff* s  pre- 
iecessors  in  title,  for  which  a  legal  origin  must  he 
presumed  ;  and  thai  even  if  the  disputed  hnHding 
had  been  clearly  shown  to  have  been  the  parochud 
chancel  in  the  fourteenth  and  fifteenth  centurieSf 
anterior  to  the  possession  by  the  plaintiffs 
predecessors  in  title,  yet  in  favour  of  a  subse^ 
quent  possession  so  exclusive,  so  old,  and  so 
wnbrolcen,  every  possible  legal  presumptioti  ought 
to  be  made. 

Action  tried  before  Lord  Coleridge,  C.J.  on  the 
25th  March  1879,  and  subsequently  (17th  May) 
argued  on  motion  for  judgment. 

The  statement  of  claim  alleged  that  the  plaintiff 
was  tenant  in  tail  male  in  possession  of  certain 
land  and  building  called  the  Fitzalan  Chapel,  in 
the  parish  of  Arundel ;  and  that  on  or  about  the 
2nd  July  1877,  the  defendant,  by  himself  and  his 
servants,  broke  and  entered  the  land  and  building 
so  called,  and  wrongfully  pulled  down  a  certain 
wall  thereon ;  and  claimed  100{.  damages  and  an 
injunction. 

The  statement  of  defence  alleged  that  the  build* 
ing  mentioned  in  the  statement  of  claim  was  the 
great  chancel  or  choir  of  the  ancient  church  of  the 
parish  of  Arundel ;  and  the  defendant  justified  the 
alleged  trespasses,  both  as  vicar  of  Arundel,  and 
as  one  of  the  parishioners,  by  alleging  his  right  in 
each  capacity  to  have  possession  of  the  said 
chancel,  and  to  have  free  ingress  and  egress  be- 
tween  the  said  chancel  and  the  nave,  and  to  have 
light  and  air  enter  into  the  nave  through  a  certain 
ancient  arch  and  screen  that  divided  it  from  the 
chancel.  And  by  way  of  rouoter- claim  the  defendant 
claimed  100^.  damages  in  respect  of  the  wrongful 
erection  and  continuance  of  the  said  wall  by  the 
plaintiff,  and  an  injunction  restraining  the  plaintiff 
from  continuing  the  obstruction  caused  by  the 
wall,  and  directing  its  removal. 

The  reply  set  out  the  provisions  against  aliena- 
tion contained  in  a  private  Act  of  3  Car.  1,  for  the 
settlement  of  the  estates  of  the  plaintiff*s  pre- 
decessors in  title;  and  also  denied  that  the  build- 
ing in  dispute  was  the  great  chancel  or  choir  of 
the  parish  church  of  Arundel  as  alleged,  or  that 
the  vicar  or  parishioners  of  Arundel  had  possessed 
or  exercised  the  rights  claimed  therein. 

Dr.  Stephen,  Q.C.,  0,  Bowen,  and  PhiUimore^  for 
the.  plaintiff, 
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A,  Oharles,  Q.0-  {Jeune  with  him)  for  the 
defendant. 

For  the  plaintiff  it  was  contended  that  the 
obapel  in  dispute  had  been  onginally  granted  ex- 
olnsiyely  to  the  ( College  of  Arnndel  by  the  founder, 
and  was  and  had  always  been  the  ezolusive  pro- 
perty of  the  Dukes  of  Norfolk  and  their  prede- 
oessors  in  title,  and  the  following  cases  were 
oited: 

JenHnt  y.  Harvey,  1  0.  M.  4^  B.  877;  2  C.  M.  A  B. 

883; 
Chwr*on  ▼.  Fretoeii,  16  L.  T.  Bep.  K.  S.  171 ;  L.  Bep. 

2Eq.634; 
Chairman  t.  JbtiM,  20  L.  T.  Bep.  K.  S.  811  ;  L.  Bep. 

4  Ex.  273; 
Oriffin  T.  Ihghton,  5  B.  &  S.  93 ; 
Bieh  Y.  Buahnsll,  4  Hagv.  170 ; 
Kempe  y.  Wilke$,  3  ThSL  264, 295 ;  and  1  Phill.  Eod. 

Law,  160. 

The  defendant's  counsel  contended  that  the  dis- 
pated  building  was  and  had  been  from  time  im- 
memorial the  great  choir  or  chancel  of  the  parish 
chnrch  of  St.  Nicholas,  Arundel ;  and  cited 

Dunt  V.  Masten,  L.  Bep.  1  P.  Diy.  373 ; 

Wanifiek  y.  Queen*  t  OfUege,  Oxford,  25  L.  T.  Bep.  K.  S. 

255 ;  L.  Bep.  6  Ch.  App.  716 ; 
EUckvngs  y.  Ccrderly,  3  A.  &  E.  113 ; 
Carr  y.  Moeti^n,  5  Exoh.  69 ; 
Bright  y.  Walker,  1  C.  M.  &  B.  211. 

The  facta  and  arguments  are  fully  set  out  in  the 
judgment. 

June  28. — Lord  Colbktdqb,  O.J.  deliyered 
judgment  as  follows :  —  This  is  an  action  of 
irespaas  for  breaking  down  a  wall  built  on  the 
plaintiff*s  land.  The  defendant  is  the  yioar  of  the 
parish  of  Arundel ;  and  he  pleads,  in  substance, 
that  the  wall  was  built  so  as  to  obstruct  his  right 
of  entrance  into  the  chancel  of  his  church,  and  to 
prevent  the  passage  of  light  and  air  from  the 
ohanoel  to  the  church,  and  that  he  broke  down  the 
wall  because  it  obstructed  and  interfered  with  his 
rights.  The  case  was  tried  before  me  without  a 
jury ;  and  I  reserved  my  judgment  on  the  conclu- 
sion of  the  hearing,  rather  because  of  its  interest 
and  importance  than  that  I  had  any  serious  doubt 
as  to  the  view  which  it  is  now  my  duty  to  express. 
Its  interest  and  importance,  however,  are  rather 
in  the  past  than  the  future ;  and  arise  chiefly  out 
of  the  ancient  institutions  and  great  historical 
families,  of  which  during  the  evidence  we  heard  so 
much.  The  principles  of  decision  are  simple  and 
fiuniliar;  and  whether  I  apply  them  rigntly  or 
wrongly  can  be  of  little  consequence  except  to  the 
parties  to  this  particular  proceeding;  for  the  facts 
of  this  case  are,  so  far  as  I  know,  peculiar.  Neither 
my  own  limited  knowledge,  nor  the  far  wider 
learning  and  research  of  the  able  counsel  engaged 
in  the  argument,  have  furnished  me  with  any  case 
exactly  in  point,  or  even  with  one  in  which  the 
circumstances  are  so  far  analogous  as  to  afford  me 
either  an  authority  or  a  guide.  I  proceed  to  state 
what  I  conceive  to  be  the  fair  effectof  the  documents 
and  facts  proved  before  me ;  and,  if  these  are  accu- 
rately set  forth,  the  conclusion  almost  inevitably 
follows.  It  is  not  very  clear  what  were  the  rela- 
tions between  the  parish  of  Arundel  and  the  small 
monastic  body  which,  at  the  time  of  the  Norman 
Conquest,  or  very  soon  after  that  event,  was 
undoubtedly  established  there,  nor,  except  as 
matter  of  antiquarian  cariosity,  is  it  at  all  impor- 
tant to  ascertain  them.  It  is  indeed  clear,  that 
they  were  rectors  of  the  parish,  and  performed  the 
ncred  offioee  in  the  parish  church  of  Arundel,  then 


as  now  dedicated  to  St.  Nicolas.      But  the  real 
history  of  the  case  begins  with  the  foundation  of 
the  College  of  Arundel  by  Richard,  Earl  of  Arun- 
del and  Surrey,  in  the  third  year  of  Bichard  II. 
A.D,  1379  or  1350.    I  mention,  to  show  that  I  have 
not   forgotten,  but  I   do  not  think  it  the  least 
necessary  here  to  comment  in  detail  upon,  ^'•he 
inquisition  of  the  3rd  Bichard  II.,  which  forewent 
the  licence  of  the  King.     The  licence  of  the  King 
to  the  earl  for  the  foundation,  the  instrument  bv 
which  the  earl  founded,  and  the  statutes  by  which 
he  ordered  the  government  of  the  college,  are  all 
preserved.    The  licence  is  iu  Dugdale ;  the  other 
documents    are    preserved    in     the    registry    of 
Chichester,  and  have  been  produced  before  me. 
The  monastic  priory  was  suppressed,  disbolved,  or 
annulled  ('*  adnuUare  "  and  "adnullatio"  are  the 
words  used) ;  at  any  rate,  it  ceased  to  exist;  and  a 
college  consisting  of  twelve  seculars  called  chap- 
lains and  a  master  or  warden  was  created  in  its 
stead.   Both  in  the  Royal  licence  and  in  the  instru- 
ment   of    foundation  the  priory  is  said  to  have 
existed  "in  the  parochial  church  of  Arundel" 
[oide  the  deed  of  foundation),  and  "  in  the  parochial 
church  of   St.    Nicolas   Arnndel"    {vide    Roysd 
licence).    The  earl  is  empowered  by  the  licence  to 
pive  a  name  to  the  college  ;  and  when  he  founds 
It,  he  says  it  is  to  be  "ad  honorem  omnipotentis 
Trinitatis,  Patris,  Filii,  et   Spiritus  Sancti,  ipsiua 
EcclesisB   jam    patroni,  fi^loriosaa  Yirginis  Marias 
et  omnium  sanctorum."    The  7th  chapter  of  the 
statutes — it  being  recited  that  the  college  "in 
Eoc1es)&  pnedictft '  (t.d.,  the  parish  church  of  St. 
Nicolas)  "  ad  augmentationem  Divini  cultus  pro 
noto  sit  astrictum,"  goes  on  to  enaqt  that  the 
members  of  the  college  are  to  reside  "  in  ipso 
coUegio,"  and  are  never  to  absent  themselves  "a 
quibuscunque  officiis  Divinis  in  e&  eoclesi&  obser- 
vandis."  It  enacts  further  in  great  detail  the  duties 
of  the  members  in  respect  to  the  divine  offices, 
so  that  the  offices  "  in  ecclesift  pr<edict&  provisius 
et  honorificentius  celebrentur,"  and  further  enacts 
that  none  of  the  members  of  the  college  shall  g^ 
to  perform  service  "ad  ecdesias  convicinas" — 
manifest^ly  neighbouring  parish  churches — except 
in  certain  cases  specified  in  the  statute.    The  8th 
chapter  makes  provision  for  the    celebration  of 
divers  masses,  one,  "  magna  missa,"  "  in  magno 
altari ;"  another,  "  missa  de  Gloriosa  Yirgine,"  "  ad 
sum  mum  altare"  till  a  special  altar  for  the  Yirgin 
shall  be   provided,  and  other  masses,  all  to  be 
celebrated  "  in  dict&"  or  "  in  eftiem,"  "  ecclesid.." 
It  is  also  provided  that  on  certain  occasions  "  post 
magnam  missam  in  cancello  celebratam,"  certain 
psalms  and  prayers  shall  be  recited  in  the  chotTt 
chancel    and    choir    being    used    apparently    as 
synonyms.      And    further,    that  certain    masses 
shall     be    celebrated    "ad  diversa    altaria,"    so 
that  the  parishioners  "  diet®  ecclesiaa,"  and  others 
may  hear  them.     So  far  is  the  language  of  these 
documents.     It  appears  further  that  the  whole 
fabric  as  it  stands  now  is  of  substantially  the 
same  date,  and  was  probably  all  built  continuously, 
with    no    breaks    between    the    building    of  one 
portion  and  another,  at  the  close  of  the  fourteenth 
or    the    very    beginning    of    the    fifteenth   cen- 
tury.    It    appears    alpo   that    the   iron   lattice- 
work   or    griUe,  filling    the    arch    which  would 
commonly    be   called    the   chancel    arch,    is    as 
old    as    the   building,   and    that   the    lock    and 
key  in  it  are  of  the  same  date.    It  may  be  con- 
venient to  state  shortly  that  the  church,  regarded 


56 


MAGISTRATES'  GASES. 


O.P.  Div.] 


Duke  of  Nostolk  v.  Oborab  Abbuthhoi  (Olerk). 


[CP.  DiT. 


u  one  building,  is  a  cross  oharoh,  with  a  nave  and 
aisles;  a  central  tower,  transepts  rather  shorter 
than  would  be  asaal  in  a  oharcn  of  such  propor- 
tions; and,  eastward  of  the  central  tower  and 
transepts,  the  disputed  building,  consisting  of  a 
long  and  beautiful  proportioned  chapel  occupying 
the  place  commonly  filled  by  the  parish  chancel ;  a 
north  aisle  called,  and  no  doubt  rightly  called,  the 
Lady  Chapel ;  and  at  the  north-east  corner  a  room 
probably  originally  used  as  a  sacristy,  now  disused, 
out  which,  as  will  appear  in  more  detail  by*and-by, 
was  for  many  years  used  as  a  schoolroom,  and  as 
the  place  where  the  elections  to  the  office  of  mayor, 
certainly,  and  I  think  to  other  offices  in  the  cor- 
poration of  Arundel,  habitually  were  held  I  am 
of  opinion  that  the  church  spoken  of  in  these 
documents  is  the  whole  parish  church  of  St. 
Nicolas,  Arundel,  including  what  is  now  used  by 
the  parish  and  what  is  claimed  by  the  Duke  of 
Norfolk.  Speaking  only,  as  only  I  can  speak,  as 
a  man  of  ordinary  education  and  experience,  I 
cannot  help  knowing  that  there  are  numerous 
instances  in  di£Ferent  parts  of  England  of  churches 
still  called  collegiate,  which  were  before  the  Refor- 
mation the  churches  of  colleges  of  secular  priests, 
which  were  also  the  churches  of  parishes  of  which 
these  colleges  were  rectors,  the  freeholds  of  which 
churches  were  in  the  colleges  in  the  sense  in 
in  which  the  freehold  of  any  church  is  in  an 
ordinary  ecclesiastical   rector,  and   in  which  the 

Sarishioners  had  certain  rights  and  the  colleges 
ad  certain  other  rights — rights  co-ezisting  and 
notconflioting — which  churches  were,  nevertbelcAS, 
one,  not  two ;  and  that  not  merely  architecturally 
and  to  thet  eye,  but  really  and  in  law.  We  shall 
see,  as  we  go  on,  whether  the  documents  show  that 
in  s^ter  time  it  was  different ;  but,  at  and  soon 
after  the  foundation  of  the  college,  I  do  not  at  all 
doubt  that  if  it  had  been  asked  what  was  the 

gmsh  church  of  Arundel,  the  present  church  of 
t.  Nicolas  in  its  architectural  integrity  would 
have  been  pointed  out ;  and  if  it  had  been  asked 
what  was  the  church  of  the  college  of  the  Holy 
Trinity  of  Arundel,  the  questioner  would  have  been 
shown  the  very  same  building  in  its  architectural 
integrity;  yet,  as  the  grille  shows,  the  college 
practically  had  the  exclusive  use  of  the  part  east- 
ward of  it,  the  parishioners  as  a  rule  had  the  use 
only  of  the  nave  with  its  aisles  and  of  the  transepts. 
It  may  be  that,  as  we  were  told  by  a  very  great 
and  learned  architect,  the  pulpit  in  the  nave,  and 
the  high  altar  at  the  extreme  east  end  of  the 
church,  which  was  in  view  from  the  pulpit,  were, 
as  he  phrased  it,  "worked  together;"  meaning,  I 
suppose,  that,  as  the  preacher  could  see  the  high 
altar,  he  might,  and  perhaps  did,  direct  the  atten- 
tion of  his  hearers  to  it,  and  to  the  sacred  elements 
npon  it.  But  the  existence  of  the  iron-work 
filling  the  whole  arch,  a  circumstance  admitted  to 
be  most  unusual,  seems  to  me  to  show  that 
there  may  have  been  a  reservation  to  the  college, 
and  to  its  members  only,  of  that  part  of  the 
church  which  was  eastward  of  the  iron- work. 
That  the  Earl  of  Arundel,  who  founded  the 
oollege  and  built  the  church,  might,  if  he 
pleased,  so  distribute  his  gift  between  the  col- 
lege and  the  pa^i^'hioners,  is,  I  think,  quite  clear. 
There  is  nothing  in  the  documents  I  have 
examined  to  show  that  he  did  not  Is  there  any- 
thing in  those  which  follow  P  Certainly  not,  in 
my  opinion,  in  the  will  or  wills  of  Earl  Thomas, 
executed  in  30  Hen.  5,  a.d.  1415,  not  many  years 


after  the  foundation  of  the  oollegA  and  the  build- 
ing of  the  church.  He  desires  to  be  buried  "  in 
our  college  of  Arundel  before  the  high  altar;" 
and  again,  "in  the  choir  of  the  oollege  of  the 
Holy  Trinity  of  Arundel."  Neither  of  these  ex- 
pressions appears  to  me  to  mean,  nor  to  be  even 
capable  of  meaning?,  that  the  building  now  claimed 
by  the  Duke  of  Norfolk  was  the  college,  which  it 
certainly  was  not  either  in  1415  nor  at  any  other 
time ;  both  of  them  appear  to  me  to  imply  that  in 
1415  this  building  was  a  part  of  the  oollege  in  the 
sense,  that  either  it  belonged  to  the  oollege  or  was 
at  least  a  building  in  which  the  college  had 
peculiar  and,  perhaps,  exclusive  rights.  I  do  not 
think  that  anything  is  to  be  gathered  from  the 
admissions  by  the  Bishop  of  Chichester  to  the 
vicarage  of  Arundel  and  to  the  mastership  of  the 
oollege  of  Arnnde),  several  of  which  to  each 
office  between  the  years  1405  and  1528  have  been 
put  in  evidence.  They  show  that  there  was 
Desides  the  rectory  a  vicarage  of  Arundel,  to 
which  the  college  presented  and  the  bishop  in- 
stituted, sometimes  a  member  of  the  oollege  and 
sometimes  not.  But  this  shows  nothing ;  and  the 
instrument  by  which  the  vicarage  was  created, 
and  which  might  possibly  have  shown  something, 
does  not  exist,  or  at  any  rate  has  not  been  pro- 
duced. But  there  is  a  document  of  1511  to 
which  both  sides  have  appealed — the  Duke,  as 
showing,  that  at  that  date  the  building  he  now 
claims  belonged  absolutely  to  the  collie  and  that 
the  parish  had  no  riffhts  therein — the  vicar  of 
Arundel,  as  showing  tihat  this  building  was  then 
the  great  chancel  of  Arundel  church;  and  he 
thence  contends  that,  if  this  was  so  in  1511, 
nothing  has  since  happened  to  deprive  it  of  its 
character.  The  document  is  curious.  It  appears 
that  in  1511  there  had  been  disputes  between  the 
collftge  and  the  corporation  and  parish  of  Arundel 
as  to  the  repair  of  "  ye  crosse  partes,"  or,  as  we 
should  now  say,  the  transepts,  the  bell-tower  of 
the  church,  and  the  bells  and  bell-fnmiture 
therein ;  and  that  all  parties  had  agreed  to  submit 
the  matters  for  arbitration  to  the  then  Earl  of 
Arundel  and  the  then  Bishop  of  Chichester. 
These  **  crosse  partes "  are  described  as  goina 
from  south  to  north  "inter  chorum  et  navem 
ecclesisB,"  and  the  award  of  the  Earl  and  Bishop 
was  as  follows :  The  oollege  are  solely  to  repair 
the  south  transept,  "  quss  cancellus  parochialis 
vulgariter  nuncupatur  ;*'  the  corporation  and  the 
parish  are  solely  to  repair  the  north  transept  and 
the  whole  of  the  nave  and  its  aisles ;  and  tne  ex- 
pense of  keeping  up  and  repairing  the  bell- tower, 
bells,  and  bell- furniture  is  to  be  defrayed  bv  the 
corporation  and  parish  on  the  one  part  and  the 
college  on  the  other  part  in  equal  moieties.  I  do 
not  notice  the  temporary  provision  as  to  the  key, 
as  it  applies  to  the  bell-tower  onlv.  Such  is  the 
effect  of  this  document;  and  it  appears  to  me  to 
make  out  with  tolerable  certainty  several  propo- 
sitions. First,  that  in  1511  the  whole  building 
was  commonly  spoken  of  as  one  church.  Next, 
that  the  parish  did  at  that  time  in  fact  use  the 
south  transept  as  their  chancel,  and  that  the  south 
transept  was  commonly  called  the  parish  ohanoel. 
Next,  that  at  that  time  in  fact  the  building  now  in 
dispute  was  not  used  as  a  chancel  by  the  pariah, 
and  that  the  high  altar  of  the  parish  was  not  then 
there.  Next,  that  the  oollege  were  charged  with 
the  repair  of  the  parish  chancel  as  well  aa  with  thst 
of  the  disputed  building  and  of  the  Lady  Chapel, 
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beoanse,  being  reciorsj  it  was  eaaitoble  that  they 
shoald  repair  what  was  in  fact  tae  chanoel  of  the 
parish.  Next,  that  the  nave  and  aisles  and  north 
transept  being  in  faot  the  portion  of  the  entire 
charcn  ased  by  the  parish  other  than  their  own 
chanoel,  it  was  fair  that  the  parish  shoald  repair 
them.  Lastly,  that  the  boll-tower  and  the  bells 
therein  being  ased  alike  for  the  college  serTioes 
and  for  the  parish  services,  the  college  should 
bear  half  of  that  expense,  the  whole  of  which  in 
ordinary  cases  woald  have  been  borne  by  the 
parish.  Sach  appears  to  me  to  be  the  evidence  of 
fact  famished  by  the  award;  and  I  think  it  is 
strong  evidence  to  show  that  the  distribation  of 
the  building  between  the  college  and  the  parish, 
which  might  have  heen  made  by  the  earl  who 
founded  the  college  and  built  the  church,  was 
made  by  him  in  fiict  and  was  existing  in  practice 
some  130  years  after  his  foundation.  Then  we 
come  to  the  surrender  of  the  college  to 
Heury  YIII.,  and  the  re-flrrant  by  Henry  to  the 
Earl  of  Arundel  of  that  date.  These  are  interest- 
ing documents  apart  from  their  bearing  on  the 
case;  for  the  ecclesiastical  Latin  in  which  the 
surrender  is  written  appears  almost  unable  to 
express  the  absolute  willingness  and  eager  self- 
sacrifice  with  which  the  members  of  the  college 
stripped  themselves  of  all  they  possessed,  and  re- 
duced themselves  to  beggary,  without  any  pressure 
whatever  from  their  most  illustrious  and  invincible 
prince  and  lord,  Henry  YIII.  Accent  history 
teaches  us  to  believe  implicity  the  absolute  truth 
of  such  statements  in  such  documents  from  such 
persons  at  such  a  time,  and  no  statements  cer- 
tainly can  be  stronger.  The  master  or  warden 
and  the  fellows  of  the  college  or  chantty  of  the 
Holy  Trinity  of  and  in  Arundel  surrender  to  the 
King  "  totam  cantariam  sive  collegium  nostrum 
pnedictum ;  ac  etiam  totnm  scitum,  fundum,  cir- 
cuitum,  ambitum  vel  procinctum,  ac  ecclesiam, 
campanile,  et  cimitorium  ejasdem  cantarisB  sive 
collegii,  cum  omnibus  et  omnimodis  domibus, 
edificiis,  ortis,  pomariis,  gardinis,  tarrft  et  solo 
infra  dictum  circuitum  et  procinctum  cantarisB  sive 
oollegii  prsdicti."  They  then  surrender  their 
whole  property,  real  and  personal,  to  the  sole  use 
of  the  King,  his  heirs,  successors,  and  assigns,  and 
at  the  conclusion  of  the  document  they  warrant 
and  assure  to  the  King  {inter  alia)  "  dictam  can- 
tariam sive  collegium  nostrum,  ac  etiam  totum 
scitum,  fundum,  circuitum,  ambitum,  et  procinc- 
tum, mansionem  et  ecclesiam  nostram  prssdiotam 
ao  omnia  et  singula  maneria,"  and  so  forth. 
Mnch  reliance  was  placed  by  the  counsel  for  the 
defendant  upon  the  word  "  ecclesia "  in  the 
beginning  and  end  of  this  surrender,  as  showing 
th^  the  college  surrendered  to  the  King  the 
disputed  building  only;  for  that,  as  the  parish 
church  did  not  oelong  to  them,  they  could  not 
surrender  it.  But  they  had  a  certain  property  in 
the  parish  church,  as  they  had  in  the  churchyard, 
and  whati  they  had  they  surrendered.  They  had 
other  rectories  and  benefices  belonging  to  them 
in  the  counties  of  Sassex  and  Southampton,  and 
these  they  speak  of  and  surrender  as  *'  ecclesias 
nostras  prsBoictas"  in  the  plural,  showing  that 
they  usea  "  church "  in  its  popular  and  ordinary 
sense,  and  that,  where  they  possessed  an  advow- 
son  or  a  presentation,  they  spoke  of  the  church 
connected  with  such  advowson  or  presentation  as 
their  church.  I  think  there  is  no  ground  what- 
ever from  the  language  of  this  surrender  for  con- 
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tending  that,  at  the  date  of  it,  the  architectural 
whole  of  the  parish  church  of  Arundel  was 
divided  into  two  churches;  and  that  under  the 
term  "  ecclesia  "  only  the  building  now  in  dispute 
was  intended  to  be  or  was  in  fact  surrendered.  I 
pass  to  the  re-grant  of  the  college,  and  its  posses- 
sions (together  with  other  properties)  by  the  King 
to  the  Earl  of  Arundel  in  the  same  year 
as  the  surrender.  The  King  grants  to  the 
earl  "  totum  scitum,  fuadum,  ambitum, 
circuitum,  et  procinctum  ^^P^'  ecolesisd 
coUegiatSB  sive  collegii  Sanctsd  Trinitatis  de 
Arundel  in  comitatu  nostro  Sussexiea ;  alias  diotsB 
nuper  collegii  sive  cantariso  Sanctsd  Trinitatis  de 
vel  in  Ajmndel  in  comitatu  nostro  Sussexiee  modo 
dissolutsa.  Ac  ecclesiam  campanile  et  cimiterium 
ejusdem  nuper  collegii  sive  cantarisB.    Ao  etiam 

omnia  et  singula  messuagia,  domes infra 

scitum,  ambitum,  circuitum,  et  procinctum  dictao 
nuper  ecclesise  collegii  sive  cantariss  prsddictad 
existentes  aut  dictsB  nuper  eoolesias  collegiatao  siye 
cantarisa  aliquo  modo  dudum  speotantes  sive 
pertinentes ;  ac  parcellum  possessionum  et  reven- 
tionum  ejusdem  ecclesiss  oollegii  sive  cantarisa 
dudum  existentes."  I  have  set  out  this  somewhat 
long  passage  in  detail  to  show  that  in  this 
document  "collegiate  church,"  "college,"  and 
"  chantry"  are  used  over  and  over  again  as  simple 
synonyms.  They  are  used  in  a  precisely  similar 
collocation  at  least  a  dozen  times  more  in  the 
course  of  the  grant,  and  always  in  a  like  sense. 
It  was  argued,  as  I  understood,  that  in  the  grant 
the  word  **  ecclesia,"  in  connection  with  "  cam- 
panile et  cimiterium"  might  mean,  and  that  in 
truth  they  did  mean,  the  building  now  in  dispute, 
and  not  the  whole  church  in  its  architectural 
integrity.  But  I  think  the  argument  untenable. 
The  King  is  careful  (see  p.  6  of  the  printed 
grant)  to  grant  to  the  earl  only  what  the  college 
surrendered  to  him,  and  professes  to  grant  no 
right  or  estate  in  the  granted  premises  except  the 
right  or  estate  of  the  college.  I  have  said  already 
that  the  college  did,  in  my  judgment,  grant  the 
whole  church  bo  the  King,  t.d.,  according  to  their 
estate  and  right  in  it,  as  part  of  their  property ; 
and  I  have  given  my  reasons  for  so  thinking.  If 
therefore  the  college  granted  it  in  any  sense  to 
the  King,  in  that  sense  the  King  granted  it  to  the 
earl.  The  language  also  fairly  considered  appears 
to  me  to  lead  to  the  same  result.  The  church  of 
the  college  I  could  understand  being  at  least 
possibly  the  disputed  building ;  but  the  church  of 
the  collegiate  church,  the  church  of  the  chantry, 
must  mean,  in  my  judgment,  the  church  of  the 
corporate  body  called  by  these  various  names,  {.d., 
the  church  of  which  the  advowson  was  in  them, 
the  freehold  of  which  and  of  the  churchyard  was 
in  them,  i.«.,  the  whole  undivided  Church  of 
St.  Nicolas,  Arundel,  in  which  the  college 
and  the  parish  had  the  respective  rights  which 
I  have  already  indicated.  Tne  grant  of  the  bells 
and  lead,  amongst  a  variety  of  other  goods  and 
chattels,  makes  no  difference ;  and  I  mention  it 
lest  I  should  be  thought  to  have  overlooked  it. 
The  estates  of  the  Earl  of  Arundel,  and  amongst 
them  what  had  been  granted  by  Henry  YIII.,  be- 
came forfeited  to  the  Crown  by  the  attainder  of 
the  then  Earl  in  the  reign  of  Elizabeth.  They 
were  re-granted  to  Thomas  Earl  of  Arundel  by 
James  I.,  in  the  second  year  of  his  reign.  There 
is  nothing  in  the  language  of  the  grant  of  James  I* 
which  calls  for  observation.    In  the  third  year  of 
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Oharlen  L  a  priFate  Act  of  Parliament  settled 
certain  estates  inalienably  upon  the  then  Earl  of 
Amndel  and  his  heirs,  and,  in  default  of  heirs  male, 
upon  Lord  William  Howard  and  his  heirs  male, 
the  present  heir  male  being  the  Dake  of  Norfolk, 
the  plaintiff.  The  valae  of  this  Aot  is  only  as  a 
piece  of  eyidence  respecting  the  names  which  cer- 
tain things  bore  at  the  time  when  it  was  passed ; 
for  it  grants  nothing ;  it  only  settles  and  assures 
what  was  already  the  earl's.  But  it  is  to  be  obseryed 
that  it  treats  as  property  and  as  subjects  of  settle- 
ment things  the  property  in  which  and  the  rights  in 
respect  of  which  were  of  yery  yarious  sorts.  It 
settles,  for  instance,  the  borough  of  Arundel,  the 
manor  of  Arundel,  the  rectorie  of  Arundel,  the 
forest  of  Amndel,  the  college  house  called  the 
College  of  Arundel,  the  almshouse  of  Arundel, 
with  a  great  multitude  of  other  things,  each,  it  is 
to  be  assumed,  according  to  the  estate  and  interest 
which  the  Earl  of  Arundel  then  had  in  them  re- 
spectiyely.  Asum  of  210L  a  year  is  reserved  out  of 
certain  properties,  to  be  paid  to  the  Fishmongers' 
Company  in  London,to  be  by  them  expended  in  re- 
pairing "  the  Castle  of  Arundel  and  the  chapel  ad- 
loining  to  the  church  of  Arundel  wherein  some  of 
the  earls  of  Arundel  lye  buried  ;'*  and  some  reliance 
was  placed  in  argument  upon  these  last  words.  But 
they  are,  after  all,  a  description  only  in  a  priyate 
Act  of  Parliament ;  and,  tnough  I  do  not  at  all 
doubt  that  they  describe  the  building  now  in  dis- 
pute, they  do  not  by  themselyes  show  its  legal  re- 
lation to  the  church,  still  less  do  they  ascertain 
whether  this  chapel  was  then  used  as  a  chancel,  as 
it  might  haye  been,  or  whether  it  was  then,  as  it 
had  been  for  many  years,  practically  separated  off 
from  the  rest  of  the  builaing.  And  no  evidence 
was  given  before  me,  either  from  the  Fishmongers' 
Company  or  otherwise,  to  show  that  the  sum  men- 
tioned in  the  Act  of  Charles  had  been  or  was  still 
paid  to  the  company,  or  on  what  part  of  the  whole 
labric,  if  on  any  part,  the  money  had  been  or  was 
expended  by  the  company  if  they  received  it. 
This  ends  what  may  be  called  the  documentary 
title  to  this  building.  There  is  no  language,  in  my 
opinion,  in  any  part  of  it  conclusive  either 
for  the  plaintiff  or  the  defendant.  The  founder 
may  have  intended  to  grant  to  the  college 
the  exclusive  use  of  so  much  of  the  church 
as  lay  eastwards  of  the  transept.  His  language 
is  at  least  patient  of  such  an  interpretation ;  and 
the  award  of  the  bishop  and  the  earl  in  1511  is  at 
least  some,  I  think  myself  it  is  strong,  evidence  to 
show  that  the  usage  of  many  years  had  at  that 
time  so  interpreted  it.  Whatever  the  college  had 
from  the  founder,  passed  from  Henry  VIII.  to 
the  Earl  of  Arundel,  and  from  Henry,  Earl  of 
Arundel,  to  the  Duke  of  Norfolk.  If  the  words  of 
grants  are  ambiguous  or  vague  (I  say,  if  they  are 
so,  because  in  my  opinion  the  words  here  are 
plain  enough),  it  is  common  law  and  common 
sense  to  have  recourse  to  the  evidence  of  fact  to 
explain  them.  What  have  been  in  fact  the  rights 
enjoyed  ever  since  the  Reformation  in  respect  of 
this  building  by  the  earls  of  Arundel  and  their 
successors,  the  dukes  of  Norfolk  P  The  answer 
must  be,  the  most  absolute  rights  of  ownership 
which,  regard  being  had  to  the  nature  of  the 
property,  were  ever  proved  in  a  court  of  justice.  I 
confess  that,  when  I  sat  to  try  this  cause,  knowing 
nothing  about  it  but  what  the  pieadings  disclosed, 
and,  having  passed  a  day  at  Arundel  endeavouring 
to  get  into  my  mind  a  clear  view  of  the  buildings 


and  their  surroundings,  I  ftiljhr  «xp^oted  that 
there  would  be  disputed  or  oonnictin^  facts,  that 
at  the  least  there  would  be  some  things  proved 
which  would  call  upon  the  plaintiff  for  careful 
explanation.  But  there  is  scarcely  a  fact  proved 
by  the  plaintiff  which  has  been  disputed,  scarcely 
anything  which  can  be  called  a  fact  proved  on  the 
part  of  tne  defendant.  I  proceed  to  state  some  of 
the  facts  of  ownership,  most  of  them  undisputed, 
all  established  before  me  by  the  clearest  proof. 
[The  learned  Judge,  after  showing  that  rights  of 
ownership  had  been  exercised  over  the  disputed 
building  by  the  dukes  and  their  predecessors  in 
title  continuously  from  the  year  1544^  proceeded 
as  follows :]  While  such  has  been  the  assertion  of 
property  in  respect  of  this  building  for  more 
than  300  years  on  the  part  of  the  duke  and 
his  predecesHors,  and  such  the  user  to  which 
they  can  point  in  support  of  the  legality  of 
what  they  assert,  what  has  been  the  conduct 
on  the  part  of  the  vicar  and  the  parishioners? 
Absolute  acouiescence  is  an  expression  hardly 
strong  enougn  to  be  applied  to  it.  This,  indeed, 
there  has  been.  No  vicar  has  asserted  any 
right ;  no  bishop  or  archdeacon  has  attempted 
to  exercise  any  authority;  no  churchwardens  or 
parishioners  have  ever  made  any  claim,  till  a 
few  years  ago.  in  respect  of  this  building.  But 
this  is  by  no  means  all.  Articles  of  visita- 
tion, both  episcopal  and  arohidiaconal,  have 
been  put  in  before  me,  rangpn^  from  1844  to  1875. 
[The  learned  Judge,  after  statmg  the  effect  of  the 
articles  referred  to,  proceeded  as  follows :]  I 
have  had  no  articles  oroved  before  me  of  an 
earlier  date  than  1844;  but,  as  far  as  they 
go,  and  making  due  allowance  for  the  two 
exceptions  I  have  noticed,  the  weight  of  evidence 
to  be  deduced  from  them  is  entirely  in  favour 
of  the  duke,  and  against  the  vicar  and  the 
parish.  If,  therefore,  I  felt  bound  to  say,  as  I 
did,  that  the  evidence  of  the  acts  done  by  the 
duke's  predecessors  was  almost  as  strong  as  evi- 
dence could  be  in  favour  of  the  plaintiff,  I  am 
bound  to  say  further  that  the  evidence  afforded 
thus  far  by  the  conduct  of  former  vicars  and 
parishioners  is  almost  as  strong  as  evidence  can 
be  against  the  defendant.  There  is  a  transaction 
of  the  year  1848,  between  the  Duke  of  Norfolk 
and  the  corporation  of  Arundel,  which,  and  the 
building  in  relation  to  which  it  took  place, 
it  is  necessary  to  notire.  [The  learned  Judfi:e 
proceeded  to  deal  at  some  length  with  the 
evidence  relating  to  the  Lady  Chapel  in  the 
north  aisle  of  the  church ;  and  proceeded  as 
follows :]  I  come  to  the  conclusion,  therefore, 
that,  in  this  case,  any  facts  proved  as  to  the 
Lady  Chapel  are  by  no  means  inconsistent 
with  the  claim  of  the  plaintiff.  It  is  said, 
however,  as  I  understand  the  defendant's  argu- 
ment, that,  in  an  ecclesiastical  building  one  and 
entire,  as  this  is,  it  is  almost  impossible  to  suppose 
that  there  would  not  be  one  and  the  same  organi- 
sation throughout  it,  one  and  the  same  set  of  rights 
exercised  over  all  its  parts.  The  nave  at  Carlisle, 
the  south  transept  at  Chester,  the  Lady  Chapel  at 
Ely,  the  crypt  (I  believe)  at  Canterbury  (but  on 
this  I  speak  without  certain  knowledge),  the  tran- 
septs at  Merton  College,  Oxford,  are  instances  in 
which  parts  of  a  physically  united  building  ore 
used  by  different  bodies  with  different  rights.  It 
may  be  that  at  Wymondham,  at  Dunster,  and  in 
several  other  places  to  which  I  have  been  referred 
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in  the  very  able  paper  of  Mr.  Freeman,  a  state  of 
things  more  or  less  analogous  to  the  state  of 
things  at  Arundel  is  to  be  found.  I  do  not  how- 
ever go  into,  for  I  do  not  know,  the  ciroum- 
stances  of  any  one  of  these  oases.  Probably  they 
differ  in  each  case,  and  i^ave  rise  in  each  case  to 
diffent  considerations.  Probably  a  man  better  in- 
formed than  myself  in  these  matters  could  largely 
multiply  the  examples.  In  each  case  it  is 
a  question  of  evidence;  and  in  this  case 
it  appears  to  me  that  the  eyidence  shows 
that  the  vicar  and  parishioners  of  Arundel 
never  had  any  rights  in  what  thev  now  claim  as 
their  chancel.  That  an  aisle  or  a  chancel  under  the 
same  roof  with  and  open  to  the  rest  of  a  church 
may  be  shown  by  evidence  to  be  the  property  of 
a  private  person,  is  too  clear  for  argument.  Such 
cases  exist  in  considerable  numbers  in  all  parts  of 
England.  Few  of  us  but  are  aware  of  instances 
which  establish  this  fact.  That  there  is  no  legal 
principle  to  prevent  it,  is  deter  mined  by  the  cases 
of  Churtan  v.  Frewen  (ubi  sup,),  and  Uhapman  v. 
Jones  (uhi  sup.).  The  judgment  of  Kindersley,Y.O. 
in  the  one  case,  and  the  arguments  of  Dr.  Stephens 
in  the  other,  are  indexes  to  the  display  of  various 
learning  upon  the  subject  in  whicn  anyoue  who 
thinks  fit  may  indulge.  I  think  it  enough  to  say 
that  the  cases  I  have  cited  establish  the  proposi- 
tion for  which  I  have  cited  them ;  and,  although  it 
is  true  that  the  chancels  or  chapels  which  were  the 
sabjects  of  decision  in  those  cases  were  not  direct 
continuations  of  the  nave,  it  is  obvious  that  except 
as  matter  of  evidence  this  can  make  no  difference 
in  the  principle.  It  may  be  more  unusual,  aud 
therefore  more  difficult  to  establish  in  fact,  that  a 
chapel  or  chancel  in  the  position  of  this  building 
was  not  the  parochial  chancel  of  a  church,  and  was 
a  private  chapel.  But,  once  establish  the  proposi- 
tion that  a  chapel  or  a  chancel  may  be  private 
property,  and  the  question  whether  this  or  that 
building  is  private  property  in  fact  becomes  a 
question  of  proof.  I  am  of  opinion  that  the  proof 
of  this  building  being  always  private  property  is  as 
strong  as  the  nature  of  the  case  allows.  I  do  not 
refer  to  text  books  or  to  cases  for  the  proposition 
that,  with  evidence  of  the  fact  of  possession  such 
as  exists  here,  a  legal  ori^n  for  such  possession,  if 
a  legal  origin  is  possible,  is  to  be  presumed.  If  an 
authority  is  needed,  Jenkins  v.  Harvey  (1  C.  M.  & 
K.  877 ;  2  C.  M.  &  B.  383),  which  was  twice  tried, 
is  sufficient  to  refer  to.  I  content  myself  with 
saying  that,  if  the  evidence  of  exclusive  user  in 
this  case  is  insufficient  to  establish  the  right  of 
property  in  the  plaintiff,  the  defendant  must  get  a 
declaration  that  it  is  so  from  the  Court  of  Appeal. 
It  is  argued,  indeed,  that,  if  a  place  is  once  a  paro- 
chial chancel,  it  always  remains  so ;  that  there  can 
be  no  prescription  against  the  public ;  and  that  the 
evidence  of  350  years  is  to  go  for  nothing.  In  the 
sense  in  which  and  for  the  purpose  for  which  this 

Fnoposition  was  pressed  open  me,  I  doubt  itn  truth, 
apprehend  that,  even  if  this  building  could  be 
shown  clearly  to  have  been  the  parochial  chancel 
in  the  fourteenth  and  fifteenth  centuries,  every 
presumption  possible  in  point  of  law  ought  to  be 
made  in  favour  of  a  possession  so  exclusive, 
so  old,  and  so  unbroken  as  the  possession  in  the 
present  case.  But  I  need  not  stay  to  discuss 
this  question.  Here  the  presumption  fails. 
I  am  myself  convinced,  and  I  think  all  the  evi- 
dence shows,  that  this  building  never  was  the 
parochial  chancel,  and  that  the  possession  of  the 


seventeenth,  eighteenth,  and  nineteenth  centuries 
was  but  the  continuation  of  the  possession  of  the 
fourteenth    and   fifteenth.     In   truth    there    is 
nothing  on  the  other  side  but  the  architectural 
evidence  of   a  great  and  learned  artist.     [The 
learned  Judge  proceeded  to  comment  upon  the 
evidence  referred  to,  and  continued  as  follows :] 
His  evidence  as  to  the  facts  of  the  building  is 
unquestionable,  but  not  really  very  important; 
when    we    follow     him    into    the    regions    of 
opinion,  the  documents    and  the   user  of  cen- 
turies    appear    to    me  to   part    company   with 
him.     Upon  the  first  and  most  important  ques- 
tion,   therefore — the   property  in    the   disputed 
building — I  am  of  opinion  that  the  plaintin  has 
made  out  his  case,  and  is  entitled  to  mv  judg- 
ment.    The  second   question — Le.,  whether  the 
nave  of  the  church  is  entitled  to  light  and  air 
through  the  arch  which  leads  into  the  eastward 
chapel^  need  not  detain  us  long.    It  occupies,  no 
douDt,  a  large  space  in  the  pleadings,  but  to  the 
defendant  at  least  it  is  manifestly  unimportant. 
If  the  vicar  and  parishioners  of  Arundel  have  no 
rights  eastwards  of  the  transepts,  whether  they 
have  a  physical  division  between  their  church  and 
the    Duke   of    Norfolk's    chapel    cannot    much 
signify.    I  must,  however,  decide  this  question, 
as  it  is  raised;    and  I  must  decide  it  for  the 
plaintiff.    The  defendant  justifies  the  trespass  he 
has  committed,  by  pleading  that  the  plaintiff  had, 
by  building  a  wall,  obstructed  the  light  and  air 
to  which  he  on  the  part  of  his  parish  had  a  right, 
and  that  therefore  he  broke  the  wall  down.    But, 
in  the  first  place,  the  very  foundation  of  such  a 
defence  is  wanting  here.    Assuming  for  his  pur- 
pose that  light  and  air  did  come  from  the  Duke 
of  Norfolk's  chapel  to    Arundel  church,  there 
is   no   evidence  whatever  that  any  sensible   or 
serious    diminution    of    either   has    been    occa- 
sioned by  the  building  of  the   wall  which  has 
been  knocked  down    by    the    defendant.     But, 
further,  from  1811,  or  at  latest  from  1816,  the 
parish  had  filled  up  the  arch  with  boards  on  the 
western   side   of  the   iron    lattice-work,    which 
effectually  shut  out  all  light  and  air  from  the 
church,  except  what  might  come  from  a  door  at 
the  bottom  of  the  arch,  which  was  proved  before 
me   to   have   been  occasionally    opened    in   hot 
weather.  An  attempt  was  made  to  show  that  there 
had  been  an  opening  in  the  boards  higher  up  in 
the  arch ;  but  the  attempt  failed,  and  there  was  no 
proof  of  this.    In  1872  the  church  was  restored, 
under  a  faculty,  by  Sir  Grilbert  Scott.     He  placed 
an  altar  and  reredos  right  across  the  space  where 
this  door  had  been,  and  therefore,  if  the  old  state 
of  things  had  remained,  no  light  and  scarcely  any 
air  could  have  come  through  this  archway.    I  do 
not  mean  to  decide  whether  this  was  or  was  noc 
evidence  of  abandonment  by  the  defendant  of  the 
rights  which  he  now  claims.    But  it  is  at  any  rate 
the  strongest  possible   evidence   that  the  rights 
were  worthless,  and  that,  if  thev  have  been  inter- 
fered with  in  fact,  it  has  not  been  to  any  extent 
which  would  give  a  legal  ground  of  action.     It 
further  appears    to   me   that  the    3rd  and  4th 
sections  of  the  Prescription  Act  (2  &  3  Will.  4, 
c.  71)  are  fatal  to  the  maintenance  of  the  action  on 
this  latter  ground.    The  wall  was  ereeted  by  the 
plaintiff  in  Sept.  1873 ;  the  trespass  committed 
by  the  defendant  was  in  July  1877.    It  appears 
from  the  correspondence  that  from  the  beginning, 
the  duke  made  the  claim  which  he  now  makes ; 
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that  he  dedined  negotiation,  and  stood  npon  his 
rights ;  and  that,  if  the  vioar  intended  resistance, 
he  did  at  any  rate  did  nothing  whatever  on  which 
the  dake  could  bring  an  action  for  nearly  four 
years  after  the  wall  was  built.  If  ever,  therefore, 
there  was  a  right,  which  I  gravely  doubt,  it 
has  never  been  interfered  with  so  as  to  give 
^Tound  to  an  action,  and,  if  it  has  been,  the 
interference  has  been  acquiesced  in  so  as  to 
destroy  the  right  of  action,  if  ever  it  existed, 
Indeed,  I  cannot  but  regret  that  the  correspon- 
dence began  with  an  assertion  by  the  vicar  of 
right  to  this  building,  which,  whether  so  intended 
or  not,  could  be  met  only  by  a  counter-assertion 
of  right  on  the  part  of  the  duke.  It  was  unwise, 
because  it  was  unnecessary,  to  throw  down  the 
gage  of  battle ;  but,  having  been  thrown  down,  it 
was  matter  of  course  that  it  should  be  taken  up. 
If  a  man  is  told  that  he  and  his  ancestors  for 
centuries  have  been  holding  property  which 
belongs  to  another,  he  must,  unless  he  is  pre- 
pared at  once  to  yield  to  the  claim,  decliDe  all 
discussion  whicti  proceeds  on  such  a  basis.  With 
the  evidence  now  oefore  me,  I  cannot  wonder  that 
the  puke  of  Norfolk  did  decline  all  such  dis- 
cussion. Possibly — I  do  not  know,  bat  at  least 
possibly — if  he  had  been  approached  in  a  different 
spirit,  the  result  to  the  vicar  and  the  parish  might 
have  been  very  different.  Possibly,  even  now,  as 
this  contest  has  been  condacted,  though  with  no 
concession  on  either  side,  yet  with  courtesy  on 
both — possibly  some  solution  might  be  arrived  at 
which,  while  preserving  for  the  Duke  of  Norfolk 
all  the  rights  in  this  building  which  he  would  care 
to  preserve,  might  obtain  for  the  parish  all  such 
use  of  iii  as  would  be  of  any  benefit  to  them.  1 
have  no  right  indeed  to  mediate  between  the 
parties ;  but  I  have  not,  I  think,  gone  beyond  the 
duty  of  my  office  in  suggesting  that  arrangement 
is  possible,  and,  if  possible,  that  it  is  on  every 
account  desirable.  Now,  however,  the  parties  are 
before  me  standing  on  their  legal  rights ;  and  in 
this  state  of  things,  and  for  the  reasons  which  I 
have  set  forth,  I  give  judgment  for  the  plaintiff 
for  400.  damages  and  costs,  and  I  award  an  in- 

i 'unction,  as  praved  for  in  the  statement  of  claim, 
t  follows  that  I  give  judgment  against  the  defen- 
dant on  his  statement  of  defence  and  counter- 
claim, and  upon  the  injunction  he  prays  for 
therein. 

Judgment  for  the  plaintiff. 

Solicitors  for  the  plaintiff.  Few  and  Oo, 
Solicitors  for  the  defendants,  Brooke,  Jenklne, 
and  Co.  

EXOHEQUEE  DIVISION. 
Friday,  Mwy  16, 1879. 

(Before  Ejslly,  G.B.  and  Huddleston,  B.) 
Staples  (app.)  v.  Staples  (resp.).  (a) 

APPEAL  PBOM  IKFEBIOB  COimT. 

Baetaardy — AppliccUion  for  summone — Time  within 
which  it  must  he  made — Twelve  months  from 
hirth  of  child — Former  application  dismissed — 
Fresh  or  second  application — Application  to 
Justices*  clerk  not  sumdent — Must  he  to  justice 
himself^Bastardy  Law  Amendment  Act  1872 
(86  4r  36  Vict,  c  65),  sect.  3. 

A  hastard  child  having  heen  horn  on  the  3r<2  Nov.  1877, 

* — — — ^ — -' — _ 

(o.)  Beportod  by  Hinbt  LsiaB,  Bsq^  Barrlster^it-Law. 


applieaiion  for  an  cMiaHon  order  was  made  by 
the  mother  on  the  11 A  Oct.  1878,  and  the  summons 
was  heard  and  dismissed  for  want  of  corrobora- 
tive evidence  on  the  2bth  Oct.  1878.  On  the 
sctme  2^h  Oct.,  after  the  Justices  had  left  the 
court  house,  the  mother  appUed  to  the  justices* 
clerk  ai  his  office  for  a  second  summons,  alleging 
that  further  corroborcUive  evidence  was  forth' 
coming.  The  clerk  advised  her  to  see  and  consuU 
her  solicitor  as  to  the  further  evidence  before  she 
took  out  a  second  summons,  and  four  days  after' 
wards  she,  with  her  solicitor,  saw  the  derk,  and 
requested  that  a  second  summons  might  be  issued 
upon  the  original  application  of  the  11th  Oct. ; 
but,  in  consequence  of  the  justice  to  whom  such 
original  avptication  was  made  not  attending  the 
court,  a  secofid  summons  was  not  issued  until 
the  6th  Nov.  1878.  when  a  summons,  purport' 
ing  to  he  granted  upon  the  original  application  of 
tJie  11th  Oct.,  was  issued  by  such  justice,  and  was 
heard  by  adjournment  on  the  1st  Nov.  1878,  when 
an  order  was  made  by  the  justices  upon  the  anpel- 
lanL 

Held,  by  the  Emcheauer  Divisiot^  (Kelly,  O.B.  and 
Huddleston,  B.),  that  the  order  was  bad  and  must 
he  quashed  upon  the  grounds  (1)  that  the  original 
application  of  the  11th  Oct.  was  spent  and 
exhausted  by  the  hearing  and  dismissal  of  the 
case  on  the  ^hth  Oct.,  and  that  the  second  appli' 
cation  for  a  summons  could  not  be  ireaied  as  a 
continuance  of  the  original  one ;  (2)  that,  as  the  35 
^  36  Vict.  c.  65,  s.  3,  requires  the  application  for 
an  order  to  be  made  within  twelve  months  of  the 
birth  to  the  justice  himself,  the  application  to  the 
justices*  clerk  is  not  sufficient,  and  that  the 
respondent's  second  application  not  having  been 
made  to  the  justice  himself  until  the  Qth  Nov. 
1878  it  was  too  late,  and  the  justice  had  no  juris- 
diction in  the  matter. 

Beg.  v.  Thomas  (8  L.  T.  Rep.  N  8.  460 ;  27  J.  P. 
694) ;  and  Beg.  v.  Gaunt  (16  L.  T.  Bep.  N.  8. 
379 ;  36  L  J.  89  M.  0.)  approved  of  and  foUowed. 

Case  stated  by  three  justices  in  and  for  the 
borough  of  Leicester,  under  20  &  21  Vict.  c.  43, 
on  the  application  of  the  appellant  on  appeal  from 
a  decision  of  the  said  justices,  under  the  following 
circumstances : 

1.  Upon  the  hearing  of  a  complaint  by  the 
respondent  against  the  appellant,  under  sect.  3  of 
the  Bastardy  Law  Amendment  Act  1872  (35  &  36 
Vict.  c.  65),  that  the  appellant  was  the  father  of  a 
bastard  child  of  which  the  respondent  had  been 
delivered  on  the  3rd  Nov.  1877,  which  said  com- 
plaint was  heard  before  us  on  the  18th  and  21st 
Nov.  1878,  we,  on  the  last-mentioned  day,  made 
an  order  upon  the  appellant  adjudging  him  to  be 
the  putative  father  of  the  child  of  the  respondent, 
and  directing  him  to  pay  to  her  the  sum  of  3«.  6d. 
per  week,  toflrether  with  the  costs  of  obtaining  the 
said  order. 

2.  At  the  said  hearing  it  was  proved  that  on 
the  11th  Oct.  1878  the  respondent  laid  information 
in  writing,  and  made  application,  under  the 
Bastardy  Act,  to  Samuel  Yiccars,  Esq.,  one  of  the 
justices  of  the  said  borough  of  Leicester,  who 
thereupon  issued  his  summons  to  the  said  appel- 
lant, requiring  him  to  appear  and  answer  at  a 
petty  sessions  for  the  said  borough,  to  be  holden 
on  the  25th  Oct.  1878,  when  both  piurties  appeared 
with  their  solicitors.  The  justices  present  at  such 
hearing  dismissed  the  complaint  for  want  of  the 
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necessary  evidenoe  ooiroborative  of  the  respon- 
dent's statements. 

8.  On  the  said  25th  Oct.  1878,  after  the  magi- 
strates had  left  the  court  house,  the  respondent 
made  application  to  the  clerk  to  the  justices  at 
his  ofScefor  a  second  summons  against  the  appel- 
lant in  respect  of  the  said  child,  alleging  that 
further  corroborative  evidence  was  forthcoming. 
The  clerk  to  the  justices  advised  her  to  see  her 
solicitor  as  to  the  additional  evidence  before  she 
took  out  a  second  summons.  On  the  29th  Oct. 
1878  the  respondent,  with  her  solicitor,  saw  the 
said  clerk  to  the  justices,  and  requested  that  a 
second  summons  should  be  issued  upon  the 
original  application  in  writing  of  the  11th  Oct. 
1878;  but  in  consequence  of  the  said  Samuel 
Yiccars,  Esq.,  the  justice  to  whom  such  applica- 
tion was  originally  made  on  the  11th  Oct.  1878, 
not  attending  the  court,  a  second  summons  was 
not  issued  until  the  6th  Nov.  1878,  when  the  fol- 
lowing summons  was  issued  by  him  : 

SximxncmB  in  Bastardy. 

Boroofirh  of  LeiooBter  to  wit.--To  Qeoitte  Staples,  of 
Sonthport,  in  the  comity  of  Lancaster,  gardener. 

Whereas  application  was,  on  the  11th  Oct.  1878,  made 
to  me,  the  nnaeradgned,  one  of  Her  Maiesl^'B  joBtioes  of 
the  peace  for  the  borongh  of  Leicester,  by  Annie  Staples, 
single  woman,  reading  at  St.  Margarets,  in  the  petty 
sessional  division  of  tke  Bald  boronsrh  for  which  I  act, 
who  had  been  delivered  of  a  male  Dastard  child  since 
the  pftBHiTig  of  the  Bastardy  Law  Amendment  Act  1872 
(35  &  36  Vict.  c.  65),  within  twelve  calendar  months  from 
the  11th  Oct.  1878,  and  of  which  bastard  child  she  alleged 
yon  to  be  the  father,  for  a  summons  to  be  served  npon 
yon  to  appear  at  ajpetty  sessions  of  the  peace,  accormng 
to  the  form,  Ao,  ThcBe  are  therefore  to  require  yon  to 
appear  at  the  petty  seeaionB  of  the  jn8ticeB,holden  at  the 
Town  HaU,  in  the  said  borongh,  beinff  the  peti^  sessions 
for  the  division  and  borongh  in  whicn  I  nsnaJly  act,  on 
Monday,  the  18th  Nov.  A.D.  1878,  to  answer  any  com- 
plaint which  she  shall  then  and  there  make  against  yon 
tonohing  the  premises.  Herein  fail  yon  not.  Given 
nnder  my  hand,  at  the  said  borongh  of  LeiceBtor,  on  the 
6th  Nov.  1878. 

(Signed)  Sakttel  Yiccabs. 

Note. — If  yon  neglect  to  appear  at  the  petty  sessions 
as  above  stated,  the  jostices,  upon  proof  that  this 
Bummone  has  been  dnly  served  npon  yon,  or  left  at  yonr 
last  plaoe  of  abode,  may  proceed,  if  they  think  fit,  to 
make  an  order  npon  yon,  as  the  putative  father  of  the 
child  above  refened  to,  to  pay  a  weekly  snm  to  the  said 
mother  for  its  maintenance  ana  other  sums  for  coats  and 
expenseB. 

4  At  the  hearing  of  this  said  summons, 
which  took  place  by  adjournment  from  the  18th 
to  the  21st  Not.  1878  before  us,  the  undersigned, 
it  was  alleged  on  the  part  of  the  respondent,  and 
proved  as  a  fact,  that  on  the  Srd  Nov.  1877  the 
respondent  was  delivered  of  a  male  bastard  child, 
of  which  the  appellant  was  the  father,  but  that 
no  money  had  been  paid  by  the  appellant  to  the 
respondent  in  respect  of  the  said  child.  It  was 
admitted  by  the  apnellant's  solicitor  that  the 
first  summons  having  oeen  dismissed  for  want  of 
oorroborative  evidence  and  not  on  the  merits,  the 
relpondent  was  not  barred  from  a  second  hearing. 
It  was  contended  by  the  solicitor  on  behalf  of  the 
appellant,  who  cited  tho  cases  of  Beg,  v.  Harring- 
Um  (9  L.  T.  Bep.  N.  S.  721 ;  28  J.  P.  486) ;  and  Reg, 
V.  Th(mias  (8  L.  T.  Bep.  N.  S.  460 ;  27  J.  P.  694) 
in  supp  .irt  cf  such  contention  (1)  that  the  original 
application  and  information  made  on  the  11th  Oct. 
1878  had  been  exhausted  by  the  hearing  on  the 
25th  Oct. ;  (2)  that  the  second  application  bad  not 
been  made  by  the  respondent  within  twelve 
months  after  the  birth  of  the  child,  that  being  the  ' 


limit  prescribed  by  the  Act,  where  no  money  has 
been  paid  by  the  putative  fibther  within  that 
period. 

On  the  part  of  the  respondent,  who  cited  the 
cases  of  Potts  v.  Owntbridge  (27  L.  J.  62,  M.  0. ; 
8  E.  &  B.  847) ;  Reg.  v.  Chugg  (22  L.  T.  Bep.  N.  S* 
558) ;  and  Beg,  v.  Qaunt  (16  L.  T.  Bep.  K  S.  379 ; 
L.  Ben.  2  Q.  B.  466,  36  L.J.  89,  M.O.),  it  was  con- 
tended that  the  reqaest  for  a  second  summons  on 
the  original  information  made  to  the  clerk  to  the 
justices  on  the  25th  Oct.  1878  was  to  all  intents 
and  purposes  a  good  application  within  twelve 
months  after  the  birth  of  the  child,  although  the 
summons,  through  the  justice's  said  absence,  was 
not  signed  until  the  6th  Nov.  following.  No  appli- 
cation for  the  said  second  summons  was  made  by 
the  respondent  other  than  the  applications  on  the 
25th  and  29th  Oct.  and  the  clerk  to  the  justices  in 
issuing  such  second  summons  acted  in  accordance 
with  the  practice  of  this  court. 

We  being  of  opinion  that  the  respondent, 
having  produced  on  the  second  hearing  ample 
corroborative  evidence  as  required  by  the  statute, 
and  that  she  had  by  her  second  application  on  the 
25th  and  29th  Oct.  complied  with  the  require- 
ments of  the  Bastardy  Acts,  mfule  the  order 
upon  the  appellant  before  mentioned. 

The  questions  for  the  opinion  of  the  court  are : 

1,  Wnether  the  information  on  the  11th  Oct. 
was  exhausted  by  the  first  hearing  on  the  25th 
Oct.  1878  P 

2.  Whether  the  application  of  the  respondent  to 
the  clerk  to  the  justices  on  the  afternoon  of  the 
25th  Oct.,  and  with  her  solicitor  on  the  29th  Oct. 
1878,  followed  by  the  issuing  of  the  second  sum- 
mons in  pursuance  thereof,  was  sufficient  to  entitle 
her,  when  producing  satisfactory  corroborative 
evidence  to  the  order  we  made  ? 

If  the  court  should  be  of  opinion  that  the  said 
order  was  legally  and  properly  made,  then  the 
said  order  is  to  stand  ;  but  if  ^he  court  should  be 
of  opinion  otherwise,  then  the  said  order  is  to  be 
quashed. 

Anstie  argued  the  case  on  the  part  of  the  appel- 
lant, and  contended  that  the  order  was  bad  and 
must  be  quashed,  the  original  information  having 
been  spent  and  exhausted  at  the  hearing  on  the 
25th  Oct.,  when  the  complaint  of  the  mother  was 
dismissed;  and  that  the  second  application  was 
not  made  to  the  magistrate  within  twelve  months 
next  after  the  birth  of  the  child  as  prescribed  by 
the  statute,  and  that  the  magistrates  had  no  juris- 
diction in  the  matter. 

HefMmoun,  for  the  respondent,  contra,  supported 
the  order,  and  contended  that  it  was  good.  The 
first  summons  having  been  dismissed  not  on  the 
merits,  but  for  want  of  corroborative  evidence,  it 
was  open  to  the  respondent  to  apply  for  a  second 
summons  within  the  twelve  months,  and  this  was 
done  by  her  application  to  the  clerk  to  the  )ustices 
on  the  25th  and  again  on  the  £9th  Oct  1878. 

The  following  cases  were  cited,  discussed,  and 
relied  on  by  both  sides  respectively  in  the  course 
of  the  arguments : 

Beg.  V.  HofiringUm,  9  L.  T.  Bep.  N.  8.  721 ;  28  J.  P. 

4B5  * 
Reg,  V.  Thomas,  8  L.  T.  Bep.  N.  S.  460 ;  27  J.  P. 

Potts  V.  Cunibridge,  90  L.  T.  Bep.  0.  S.257 ;  27  L.  J. 

62M.  C.  ;8E.  JbB.  847; 
Rea,  V.  Gaunt,  16  L.  T.  Bep.  N.  S.  379  ;  L.  Bep.  2 

Q.  B.  466 ;  s.  c.  nom.  Reg,  v.  Qrant,  36  L.  J.  89 

M.  C; 
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Beg,  V.  Chugg,  22  L.  T.  Eep.  N.  S.  656 ; 
Reg.  Y.Lightlfoot,  25  L.  J.  115,  M.  C. :  6  E.  &  B.  822 ; 
BfQ,  Y.Pickford,  4  L.  T.  Eep.  N.  S.  210;  86  L.  J. 
133,  M.  C. 

May  20. — Kellt,  O.B. — The  question  in  this 
case  is  whether  the  new  charge  against  the  puta- 
tive father  upon  the  birth  of  an  illegitimate  child 
was  made  within  due  time,  viz.,   within  twelve 
months  from  the  birth  of  such  child,  to  the  mogis- 
trate  who  entertained  the  application,  and  pro- 
ceeded with  it  P    The  words  of  the  Act  of  Parlia- 
ment (35  &  36  Vict.  c.  65,  s.  3)  are  very  clear  and 
explicit.    That  section  provides  that  "  any  single 
woman  who  may  be  with  child,  or  who  may  be 
delivered  of  a  bastard  child,  after  the  passing  of 
this  Act,  may,  either  before  the  birth  or  at  any 
time  within  twelve  months  from  the  birth  of  such 
child,  or  at  any  time  thereafter,  upon  proof  that 
the  man  alleged  to  be  the  father  of  such  child  has, 
within  the  twelve  mouths  next  after  the  birth  of 
such  child,  paid  money  for  its  maintenance  .... 
make  application  to  any  one  jastioe  of  the  peace 
acting   for  the  pett^   sessional   division  of  the 
county,  or  for  the  city,  or  borough,  or  place  in 
which  she  may  resicle,  for  a  summons,    and  so 
forth ;  so  that  the  act  to  be  done,  the  application 
to  the  magistrate  to  put  him  in  motion,  must  be 
within  the  twelve  months  next  after  the  birth  of 
the  child.    The  dates,  therefore,  in  the  present 
case  are  material.     Now  the  child  was  bom  on 
the  3rd  Nov.  1877,  and  in  the  month  of  October 
1878,  upon  an  application  to  the  magistrate  by 
the    mother  of   the    child  against  the  putative 
father,  the  case  was  heard    and  decided  against 
the  mother  and  in  favour  of  the  putative  father  ; 
the  charge  being  dismissed,  not  upon  the  merits, 
bnt  for  want  of  corroborative  evidence.     Subse- 
quently application  was   made   to  a  magistrate, 
on  the  part  of  the  woman,  upon  the  ground  that 
she  then  had  corroborative  evidence  to  show  that 
the  individual    charged   was   the  father  of  the 
child.    We  must  therefore,  as  I  have  said,  look  to 
the   precise   dates.     The  birth  was  on  the  3rd 
Nov.  1877.      The  first  application  was  made  on 
the  11th  Oct.  1878,  and  the  hearing  took  place, 
and  the  summons  or  charge  was  dismissed,  and 
the  case   disposed   of  on   the    25th    Oct.    1878. 
Afterwards  upon  that  same  day  (25th  Oct.)   an 
application  was  made,  not  to  the  magistrate  him- 
self, but  to  the  clerk  to  the  justices,  upon  a  new 
charge.      This  second  application   was   in    form 
(and  that  perhaps  may  not  be  immaterial)  for  a 
continuance  of  the  onginal  charge.     The  magis- 
trates' clerk,  upon  hearing  that  application,  re- 
commended the  woman  to  consult  her  solicitor, 
and  obtain  advice  from  him,  as  to  what  she  was  to 
do,  whether  she  should  or  not  make  this  charge, 
and  whether  the  evidence  was  sufficient,  and  so 
forth.      Upon  a  subsequent  day,  the  29th  Oct. 
1878,  also  within    the  twelve  months  from   the 
birth  of  the  child,  the  woman  and  her  solicitor 
went   together  to   the  clerk,  and  then  again  an 
application  was  made,  and  the  matter  was  con- 
sidered by  the  clerk.      Tbe  result  was,  not  that 
any  further  application  to,  or  any  dealing  with  the 
magistrates  then  took  place,  bnt  that  on  the  6th 
Nov.  1878,  three  days  after  the  twelve  months 
from  the  3rd  Nov.  1877,  the  day  of  the  birth  of 
the  child,  had  elapsed,  in  consequence,  no  doubt, 
of  the  previous  application  to  the  clerk,  an  appli- 
cation  was  actually  made  to   the    magistrate,  I 
would  rather  say  to  the  magistrate  in  person,  and 


the  qaestion  now  is  whether  that  application  was 
in  time ;  whether,  that  is  to  say,  taking  the  whole 
case  together,    this  second  application   may   be 
taken  to  have  been  made  at  an  earlier  period,  and 
within  the  twelve  months.      Undonbtedly,  it  is 
found  or  alleged  in  the  case,  that  it  was  in  con* 
formity  with  the  practice  of  the  justices  that  the 
application  to  the  clerk  bhould  be  received  and 
adopted  by  the  magistrates,  and  treated  by  them 
as  one  application;  but  the  practice  of  a  partioalar 
bench  of  magistrates,  and  still  less  of  a  single 
magistrate,  cannot  alter  the  law,  or  repeal  the  ex- 
press terms  of  a  provision  in  an  Act  of  Parliament. 
The  real  question  therefore  is  whether,  upon  atme 
construction  of  the  Act  of  Parliament,  it  is  neces- 
sary that  the  application  or  complaint  Hhonld  be 
made  to  the  magistrate  in   person   within    the 
twelve  months  P     I  am  of  opinion  that,  aocording 
to  the  language  of  the  statute,  which  is  **  either 
before  the  birth  or  at  any  time  within  twelve 
months  from  the  birth  of  snch  child,"  it  is  neces- 
sary that  the  application  should  be  so  made.  This 
application  was  not  made  until  three  days  after 
the  lapse  of  the  twelve  months,  and  although, 
especially  looking  to  the  condition  in  life  of  the 
parties,  and  to  the  probably  true  merits  and  real 
facts  of  the  case,  it  may   possibly  be  said  that 
justice  will  be  defeated  by  our  present  decision, 
yet   we  are  compelled  to  pronounce  it,  because 
we  are  bound  to  observe  and  respect  the  precise 
language  of  the  statute.     Many  reasons  might  be 
urged  why  it  is  necessary  that  this  statute  should 
be  literally  as  well  as  substantially  obeyed  and 
complied  with,  and  that  there  should  not  be  an 
indetinite  lapse  of  time  after  the  birth  of  the  child 
l)efore    the    complaint  of   the  mother  is  made; 
because,  if  the  twelve  months  interval  of  time 
may  be  exceeded  by  two  or  three  days,  it  might 
equally  well  be  exceeded  by  two  or  three  months, 
or  even  a  longer  period  still,  and  so  the  object  of 
the    Act   might    be  altogether  defeated.      With 
regard  to  the  question  whether  an  application  to 
the  clerk  to  the  justices  is  equivalent  to  an  appli- 
cation to  the  magistrate  himself  in  person,  and 
BO  within  the  said  Act  of  Parliament,  1  am  clearly 
of  opinion  that  it  is  not.    The  object  of  the  Act  is 
that  the  magistrate  himself  should  receive   and 
entertain   the  application.      He   has,  which   the 
clerk  has  not,  power  to  decide  whether  the  appli- 
cation comes  in  time  or  not,  and  either  to  adjourn 
it,  or  at   once  to  decline  to  entertain  it,  on  the 
ground  of  its  being  too  late.    Under  those  cir- 
cumstances   I    am  of   opinion   that  the    taking 
action,  and  consequently  the  application,  in  such 
a  case  as  the  present  must  be  in  strict  conformity 
with  the  terms  of  the  Act  of  Parliament ;  it  must 
be  a  new  application,  and  not  a  continuance  of 
an  old  or  former  application,  as  upon  a  new  trial, 
a  motion  and  rule  for  a  new  trial,  and  a  proceeding 
in  a  court  of  common  law.    It  must  be  a  new  and 
distinct  application,  as  after  a  nonsuit.     Under 
these  circumstances  the  second  application  here 
cannot  be  treated  as  a  continuance  of  the  original 
application  of  the  11th  Oct.,  which  was  heard  and 
finally  disposed  of,  and  terminated  at  the  hearinp^ 
on  the  25th  Oct. ;  and  if  a  new  and  distinct  appli- 
cation wore  necessary,  as  1  think  it  was,  then  the 
second  application  here  must  be  treated  and  con- 
sidered as  such,  and  as  a  proceeding  upon  which 
alone  the  magistrates  have  jurisdiction  to  hear 
such  a  case.    Being  so  treated,  this  second  appli- 
cation was  not  made  within  the  twelve  mouths. 
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bQt  three  days  after  the  expiration  of  that  period, 
and  therefore  the  maciBtrates  had  no  juriadiction 
in  the  matter.  Therefore,  although,  looking  to  the 
circnmstanoes  and  the  trae  merits  of  this  cane,  J 
maoh  regret  that  it  should  be  so,  I  am  obliged 
to  hold  that  the  second  or  fresh  proceedings  on 
the  part  of  the  mother  were  too  late,  and  that  oar 
jadgment  mnst  be  in  favour  of  the  appellant. 

HuDDLBSTON,  B.— I  havo  striven  to  support  this 
order,  and  I  have  endeavoared,  so  far  as  I  possibly 
oonld  do  so,  to  defeat  the  proposition  which  Mr. 
Anstie  has  contended  for ;  but  really,  looking  at 
the  words  of  the  Act  of  Parliament,  to  the  several 
decisions  to  which  we  have  been  referred,   the 
findings  in  the  case,  and  the  questions  which  have 
been  submitted  to  us,  I  feel  that  I  am  bound  to 
give  my  judgment  for  the  appellant,  and  to  hold 
that  this  order  is  bad.    There  are  two  questions 
submitted  to  us — ^the  first  is,  whether  the  informa- 
tion of  the  llth  Oct.  was  exhausted  on  the  first 
hearing  on  the  25th  Oct.    The  birth  being  on  the 
3rd  Nov.  1877,  on  the  llth  Oct.  1878  the  mother 
applied  to  a  magistrate  for  an  order  for  a  summons 
against  the  putative  father,  and  that  summons 
was   heard  on  the  25th  of  the  same  month  of 
October,  and  was  dismissed  because  there  was  not 
snfBcient  corroborative  evidence.    That  decision 
of  the  magistrates  is  in  the  nature  of  a  nonsuit  in 
the  Superior  Courts,  and  is  no  bar  to  a  second 
application  being  made.  There  is  a  clear  authority 
for  that  in  the  case  of  Reg.  v.  Oaunt  (16  L.  T.  Bop. 
N.  8.  379 ;  li.  Eep.  2  *Q.  B.  466 ;   36  L.  J.    89, 
M.   C),  in   which  it  was  held  that,  although  a 
previous  summons  had,  on  the  hearing  of  it,  been 
dismissed  for  want  of  corroboration,  a  fresh  appli- 
cation   might  be  made,  and   the  justices   miirht 
make  an  order  on  that  fresh  application,  and  that 
such  order  would   be  valid.      1  notice  that  the 
words  in  that  case  are  "fresh  application,"  and 
there  has  been  a  judicial  decision   upon  those 
words.     What  is  a  *'  fresh  application  P  "    In  the 
case  of  Beg.  v.  Thomaa  (27  L.  J.  694 ;  8  L.  T.  Rep. 
N.  8. 460)  which  was  referred  to  in  the  case  of  Reg. 
V.  Gaunt  {iM  stt^p.)  an  application  was  made,  and 
a  summons  was  grantea,  and  was  dismissed,  on 
the  ground  of  the  want  of  corroborative  evidence, 
and  a  fresh  summons  was  issued  upon  the  original 
application,  and   the  court  there'  held  that  that 
oouM  not  be  done,  because  the  original  applica- 
tion was    spent  when    the    first    summons   was 
granted,  and  that  there  must  be  a  *'  fresh  appli- 
cation."    Lord  Blackburn,  then  Blackburn,  J.,  in 
Beg,  V.  Thomas  said :  "  What  authority  is  there 
for  saying  that  there  can  be  a  fresh  hearing  upon 
the  old  application  P    Mnst  you  not  make  a  fresh 
application  for  a  fresh  summons  P  "    Then  Cock- 
bum,  C.  J.,  in  the  same  case,  said :  "  The  justices 
can  only  proceed  upon  the   application    of   the 
mother;  she  did  make  her  application,  and  it  was 
heard  and  dismissed ;   that  application  therefore 
was  spent.    If  she  had  been  within  the  statute 
and  the   time,  she  certainly  might  have  made 
another  application,  but    here   she  was  out    of 
time.'*    Therefore  by  that  case,  coupled  with  the 
case  of  Rpg,  v.  Oaunt  {ubi  »vp,),  in  both  of  which' 
cases     I     entirely   concur),    the    first    question 
submitted  to  us  in  the  present  case  is  answered, 
namely,  that  the  information  of  the  llth  Oct.  1878 
was  exhausted  by  the  first  hearing  on  the  25th 
Oct.    We  are  then  asked  whether  the  application 
to  the  clerk  to  the  justices  on  the  25th  and  on  the 
29th  Oct.,  followed  by  the  issuing  of  the  second 


summons  in  pursuance  thereof,  was  sufficient  to 
entitle  her  to  produce  satisfactory  corroborative 
evidence  P    With  regard  to  that  we  have  to  con- 
sider what  was  the  application  of  the  25th  Oct., 
and  what  was  the  application  of  the  29th  Oct.,  and 
to  whom  made.    The  application  of  the  25th  Oct. 
was    made,    not    to    the   clerk    to   the    justice 
who  afterwards  issued    the   summons,   at    least 
that     is      not    found,    but    it    was    made    to 
the    clerk    to    the  justices,    after    the     magis- 
trates  had  lefl  the   meeting  of  the  25th  Oct., 
alleging  that  further  corroborative  evidence  was 
forthcoming.    The  clerk  advised  the  applicant  to 
see  her  solicitor  as  to  the  additional  evidence 
before  she  took  out  a  second  summons.    Now,  I 
have  very  grave  doubts,  even  if  the  clerk  to  the 
justices  was  the  right  person  to  make  the  applica- 
tion to,  whether  this  was  an  application  within 
the  Act  for  a  summons  at  all.     It  was  a  natural 
suggestion,  made  by  a  disappointed  litigant,  that 
she  should  like  to  have  a  new  trial,  whereupon  she 
received  the  prudent  advice  of  the  clerk  not  to 
make  the  application  until  she  had  first  seen  her 
solicitor.    I  think  if  I  was  asked,  as  a  question  of 
fact,  whether  that  was  really  an  application  at  all, 
I  should  have  very  grave  doubt  about  it.     But, 
assuming  that  it  was  an  application  to  the  justices' 
clerk,  there  is  then  to  be  considered  the  application 
of  the  29th  Oct.,  when  she  comes  with  her  solici- 
tor.   That  was  clearly  a  bad  application,  because 
it  was  not  a  fresh  application,  but  an  application 
for  the  issue  of  a    summons  upon  the  original 
application  of  the  llth  Oct.,  which  would,  I  think, 
clearly  be  bad.    If  therefore  I  were  asked,  as  a 
juryman,  to  find  whether,  either  what  took  place 
on  the  25th  or  on  the  29th  Oct.  was  e.n  application 
at  all,  I  should  be  strongly  inclined  to  think  that 
the  first  certainly  was  not  an  application  in  the 
nature  of  an  insisting. upon  a  right,  and  conse- 
quently that  it  was  not  a  proper  application ;  and 
that    the  second  application   was   bad  as   being 
founded  upon  the  former  application  of  the  llth 
Oct.     But,  assuming  that  both  were  applications, 
the  question  then  comes,  was  the  application  made 
to  the  right  person  within  the  right  time  P     It  may 
be  a  very  grave  question  whether,  generally  speak- 
ing, an  application  to  the  clerk  to  the  justices  is 
an  application  to  the  justices.   I  can  quite  conceive 
a  class  of  cases  where  it  would  be  so,  and  I  can 
understand  that,  if  the  justices  are  in  the  inner 
room,  and  the  clerk  is  in  the  outer  room,  or  if  there 
is  some  delay  and  the  justices  have  not  arrived,  and 
the  clerk  is  acting  for  them,  in  such  a  case  it 
may  be  found  that  an  application  to  the  clerk  was 
in  fact  an  application  to  the  justices.    I  would 
with  all  respect  suggest  that  my  Lord  was  not 
quite  correct  in  supposing  the  case  to  find  that 
according  to  the  practice  of  the  justices  an  appli- 
cation to  the  clerk  was  treated  as  an  application 
to  them.    It  is  not  quite  that.     What  the  case 
does  find  is  not  that  the  clerk,  in  entertaining 
the  application,  was  acting  in  accordance  with  the 
regular  practice,  but  that  in  issuing  the  summons 
(and  that  must  be  noted)  he  acted  in  accordance 
with  the  practice  of  the  court.     If  the  case  had 
found  that,  according  to  the  usual  practice  of  that 
court  an  application  to  the  clerk  was  considered 
as  an  application  to  the  justices,  I  might  have 
had    more  difficulty  in  dealing    with    the   case, 
but    that    is    not    found;    but    that    in    issuing 
the    summons    the    clerk    acted    in    accordance 
with  the  practice    of   the    court.    Therefore   it 
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leaves  the  (]|nestion  entirely  open  as  to  whether  ' 
an  application  to  a  olerk,  in  the  one  case  eleven 
days,  and  in  the  other  case  seven  days,  before  the 
IsBuiDg  of  the  sammons^,  operates  as  an  applica- 
tion to  the  justices  P  Now,  looking  at  the  Act  of 
Parliament,  we  find  that  it  says  that  the  applica- 
tion must  in  this  case — where  there  has  been  no 
money  paid  by  the  man  since  the  birth  of  the 
child — be  made  to  a  lustioe  of  the  peace  within 
twelve  months  from  the  birth.  I  admit  also  that 
there  may  be  cases  in  which  the  applicant  may 
constitute  the  justices*  clerk  her  agent  for  making 
the  application  to  the  justices,  in  which  case  the 
application  b^  the  clerk  would  be  the  application 
of  the  principal,  who  employs  the  clerk ;  and  if 
in  this  case  it  had  turned  out  that  before  the  3rd 
Nov.  the  clerk,  acting  under  the  directions  or 
instructions  of  the  woman,  had  laid  her  applicst- 
tion  before  the  justices,  I  think  that  that  would 
have  been  sufficient,  inasmuch  as  it  would  have 
been  made  to  the  justices  by  the  woman  through 
the  clerk  as  her  agent.  But  that  is  not  the  case 
hore,  where  the  application  was  made  to  the  clerk 
and  not  to  the  justices.  I  think  the  Legislature 
must  have  had  some  object  in  directing  the  appli- 
cation to  be  made  to  the  justices.  Upon  the  words 
of  the  section  the  issuing  of  the  summons  by  the 
justice  is  only  a  ministerial  act.  The  section  says 
the  application  shall  be  made  to  the  justice  within 
twelve  months,  and  such  justice  "  shall  thereupon 
issue  his  summons."  That  is  a  ministerial  act  on 
the  part  of  the  justice,  and  those  words  have 
undergone  a  judicial  construction.  In  the  case 
of  Potts  V.  Cumbridge  (27  L.  J.  62,  M.  0  ;  8  E.  A  B. 
847),  which  has  been  cited  in  the  argument  of  this 
oape  before  us,  it  was  held  that  a  justice  may 
receive  the  application,  and  need  not  necessarily 
immediately  issue  his  summons,  and  that  the  word 
'*  thereupon  "  does  not  necessarily  mean  that  the 
moment  he  receives  the  application  he  must  issue 
his  summons ;  but  he  may  exercise  a  discretion 
as  to  issuing  it — that  is  to  say,  he  may  feel  that, 
from  circumstances  stated  by  the  woman,  the 
issuing  of  the  summons  would  be  useless,  as,  for 
instance,  if  the  putative  father  were  out  of  the 
jurisdiction.  That  case  therefore  shows  that  the 
justice  has  a  power  to  suspend  acting  upon  the 
application  until  he  thinks  the  summons  will  be 
fruitful,  and  that  he  may  then  issue  it,  thus  show- 
ing, at  all  events,  that  he  may  exercise  some  dis- 
cretion upon  issuing  the  summons.  I  think  pro- 
bably that  the  Legislature  very  properly  thought 
that,  where  a  serious  charge  of  immorality  was  to 
be  brought  against  a  man,  they  should  not  put  it 
within  the  power  of  a  woman  to  get  a  summons 
whenever  she  pleased,  but  that  she  must  go  to 
some  person  who  has  authority,  and  that  the 
summons  should  not  be  ibsued  until  that  person 
who  has  authority  has  exercised  a  certain  amount 
of  judgment  and  discretion  in  the  matter,  which 
is  one  of  very  serious  consideration.  At  all 
events,  we  must  really  be  guided  by  the  words  of 
the  Act  of  Parliament.  The  application  must  be 
made  to  the  justices  within  the  twelve  months ; 
here  there  was  no  such  application.  Both  of  the 
applications  to  the  clerk  to  the  justices  were  made 
under  circumstances  which  render  it  very  doubt- 
ful whether  they  were  applications  at  all  within 
the  stHtme  ;  certainly,  they  were  not  made  to  the 
justices  within  the  limited  twelve  months;  and, 
hlthough  the  case  does  not  find  absolutely  that 
the  application  did  not  reach  the  justice  until  the 


6th  Nov.  it  is  obvious,  upon  the  words  of  the  case — 
in  the  one  part  of  it  saying  that  the  sammons  was 
not  issued  until  the  6th  and  in  the  other  that  it 
was  not  signed  until  the  6th  Nov. — that  the  appli- 
cation did  not  reach  the  justices  until  after  the 
twelve  months  had  expired,  and  that  therefore  it 
was  not  in  time.  I  must  make  this  farther 
ubservation :  it  has  been  decided  that  the  justice 
who  issues  the  summons  must  be  the  jasLice  to 
whom  the  application  is  made,  and  that  m  a  case 
where  an  application  was  made  to  one  justice 
within  the  twelve  months  and  he  died,  and  in 
consequence  the  summons  was  issued  by  another 
justice,  that  was  not  sufficient:  (Beg.  v.  Pichford, 
4  L.  T.  Rep.  N.  S.  210 ;  36  L.  J.  133,  M.  0.)  Look- 
ing  therefore  to  the  care  with  which  this  Act  is 
to  be  construed,  as  it  affects  persons  who  are  to 
be  charged  in  the  manner  in  which  the  present 
appellant  is  charged,  I  cannot  come  to  the  con- 
clusion that  this  order  is  a  valid  order,  and  there- 
fore the  appellant  mast  succeed  under  this  Act  of 
Parliament. 

KsLLT,  O.B.— We  think  that  there  ought  to  be 
no  costs  on  either  side. 

Judgment  for  the  appellant ;  order  quaahsd  / 
no  costs  on  either  eide. 

Solicitors  for  the  appellant,  Orowder,  Vizard, 
Anstie,  and  Co, 

Solicitors  for  the  respondent,  Wright  and 
Hughes,  Leicester.      

£RBATnM.~In  pamrnph  ft  of  fhe  head-note  to  "  The  Tnnhridffe 
Local  Board  r.  Aekroyd,"  atUc,  p.  11,  ool.  1..  tnuupoae  the 
words  and  flares  ''  of  the  additional  sum  of  £10.  58.  4d."  ftom 
lines  3  and  8  of  that  paragraph  to  line  4,  after  the  word 
*'  demand ; "  the  sentence  abould  ran  as  follows :  **  Held  by 
Kelly,  O.R  (overmling  the  decision  of  the  County  Ckrart  Judge), 
that  the  defendant  was  not  liable  to  the  demand  of  £10.  fts.  4d 
made  upon  him,'*  fta 
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Jane  13, 14, 16,  and  July  1. 1879. 

(Before  James,  Baooallat,  and  Thesiger,  L  JJ.) 

Sturoes  v.  Bridoman.  (a) 

Easempnt — Noise — Twenty   years*  user — Prescrip" 
(ion— Prescription  Act  (2  ^  S  Will,  4.  c.  71). 

User  which  is  neither  physically  preventible  by  the 
owner  of  the  servient  tenement,  nor  actionable, 
cannot  found  an  easetnent. 

A  confectioner  had  for  more  than  twenty  years 
used  large  mortars  in  his  hack  kitchen,  which 
abutted  on  the  garden  of  a  physician.  SubsS' 
quently  fhe  physician  erected  in  his  garden  a 
consulting  room,  one  of  the  side  walls  of  which 
was  the  party  wall  between  the  confectioner* a 
kitchen  and  the  garden,  Vhe  noise  and  vibration 
caused  by  the  use  of  the  mttrtars,  which  had  pre^ 
viously  caused  no  material  annoyance  to  the 
physician,  then  became  a  nuisance  to  him,  and 
he  brought  an  action  for  an  injunction  : 

Held  {nffirming  the  decision  of  Jessel,  M.B,),  ihcU 
the  defendant  had  not  acquired  an  easement  either 
at  common  law  or  under  the  Prescription  Aci^ 

(a)  Reported  by  H.  Pxat,  Esq.,  Barristar-at-Law. 
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and  thai  ike  plaintiff  was  entitled  to  an  ti»/tinc> 
tion. 

This  was  an  appeal  from  a  deoision  of  the  Master 
of  the  Bolls. 

The  action  was  brought*  to  restrain  an  alleged 
naisanoe. 

The  plaintiff,   Dr.  Octavins    Stnrges,   was    a 

Shysician,  who  occapied  as  his  professional  resi- 
ence  the  house  No.  85,  Wim  pole-street,  the  lease 
of  which  he  purchased  in  1865. 

Wimpole-street  is  crossed  at  right  angles  by 
Wigmore-street,  and  the  plaintifiTs  house,  which 
was  the  second  house  from  the  comer  where  Wig- 
more-street  crosses,  had  at  its  rear  a  garden,  at 
the  end  of  which  the  plaintiff  erected  a  consulting 
room  in  1873. 

The  defendant  was  a  confectioner,  who  carried 
on  business  at  30,  Wigmore-street,  and  his  kitchen 
was  at  the  back  of  his  houae,  having  being  erected 
on  ground  which  was  formerly  a  garden,  and 
which  abutted  on  the  portion  of  the  plaintiff's 

firden  on  which  he  built  the  consulting  room, 
has  one  of  the  side  walls  of  the  consulting  room 
w^  the  back  wall  of  the  defendant's  kitchen. 

The  defendant  had  in  his  kitchen  t'vo  large 
marble  mortars,  set  in  brickwork,  built  up  to  and 
against  the  party  wall,  which  separated  his  kitchen 
from  the  plaintifTs  consulting  room,  and  worked 
by  two  large  wooden  pestles,  held  in  aa  upright 
position  by  horizontal  bearers  fixed  into  the  party 
wall.  These  mortars  were  used  for  breaking  up 
and  pounding  loaf  sugar  and  other  hard  sub- 
stances, and  for  pounding  meat. 

The  plaintiff  alleged  that  when  the  defendant's 
pestles  and  mortars  were  being  used — and  they 
were  generally  used  between  10  a.m.  and  1  p.m. — 
the  noise  and  vibration  caused  thereby  were  very 
great,  and  were  heard  and  felt  in  the  plaintiff's 
consulting  room,  and  that  such  noise  and  vibra- 
tion seriously  annoyed  and  disturbed  the  plaintiff, 
and  materially  interfered  with  him  in  the  practice 
of  his  profession ;  and  that  in  particnlar  the  noise 
prevented  him  from  examining  his  patients  by 
auscultation  for  diseases  of  the  chest,  and  that  he 
also  found  it  impossible  to  engage  with  effect  in 
any  occupation  which  reqnizied  thought  and 
attention. 

Having  in  vain  complained  of  the  annoyance, 
the  plaintiff  ultimately  brought  his  action,  claiming 
an  injunction  to  restrain  the  defendant  from  using 
the  pestles  and  mortars  in  such  manner  as  to  cause 
him  annoyance. 

In  his  statement  of  defence  the  defendant 
alleged  that  he  and  his  father  had  used  one  of 
the  pestles  and  mortars  in  the  same  place  and  to 
the  same  extent  as  now  for  more  than  sixty  years, 
and  that  he  had  used  the  other  pestle  and  mortar 
in  tihe  same  place  and  to  the  same  extent  as  now 
for  more  than  twenty- six  years;  that  if  the 
plaintiff  had  built  his  consulting  room  with  a 
separate  wall,  and  not  against  the  wall  of  the 
defendant's  kitchen,  he  would  not  have  experienced 
any  noise  or  vibration ;  and  he  denied  that  the 
plaintiff  suffered  any  serious  annoyance,  and  he 
pleaded  a  prescriptive  right  to  use  the  pestles  and 
mortars  under  the  2  &  3  Will  4,  c.  71. 

Much  evidence  was  adduced  by  each  party,  the 
result  of  whi^h,  in  the  opinion  of  the  court,  was 
that  the  existence  of  the  nuisance  was  sufficiently 
proved,  and  that  no  material  inconvenience  hM, 
been  felt  by  the  plaintiff  until  he  built  his  con- 
sulting room. 

Mag.  Cab.— Vol.  XII. 


The  action  was  tried  by  the  Master  of  the  Bolls 
in  Mav  1878,  when  the  following  cases  were  cited 
in  addition  to  those  dted  on  the  hearing  of  the 
appeal : 

Moore  v.  Baweont  S  B.  &  C.  382 ; 

IVright  V.  WilUama,  1  M.  A  W.  77  j 

Bealey  v.  Bhaw,  6  East,  208  ; 

Cro9$  V.  Lewie,  2 B. &  0.  686;  4D.  &  B.  284. 

Jesssl,  M.R.  delivered  judgment  as  follows : — I 
think  this  is  a  clear  oase  for  the  plaintiff.  There 
is  really  no  dispute  as  to  this  being  a  nuisance ; 
in  fact,  the  evidence  is  all  one  way,  and,  as  has 
often  been  said  in  these  cases,  the  plaintiff  is  not 
bound  to  go  on  bringing  actions  for  damages 
every  day  when  ho  is  entitled  to  an  injunction. 
The  only  serious  point  which  has  been  argued  for 
the  defendant  is  that  by  virtue  of  the  statute,  or 
by  prescription,  he  was  entitled  as  against  the 
plaintiff  to  make  this  noise  and  commit  a  nuisance. 
Now,  the  facts  seem  to  be  that  until  a  very  recent 
period  it  was  not  a  nuidance  at  all.  There  was  an 
open  garden  at  the  back  of  and  attached  to  the 
plaintiff's  house,  and  the  noise,  it  seems,  if  it  went 
anywhere,  went  over  the  garden,  and  of  course 
was  rapidly  dispersed ;  as  far  as  I  can  see  upon 
the  evidence  before  me  there  was  until  a  recent 
period  no  nuisance  to  anybody — ^no  actionable 
nuisance  at  all.  The  actionable  nui&ance  began 
when  the  plaintiff  did  what  he  had  a  right  to  do, 
namely,  built  a  consulting  room  in  his  garden, 
and  when,  on  attempting  to  use  tbe  consulting 
room  for  a  proper  purpose,  he  fonnd  this  noise 
too  great  for  anything  like  comfort,  that  was  the 
time  to  bring  an  action  for  nuisance.  Now, 
under  those  circumstances,  it  appears  to  me  that 
neither  the  defence  of  the  statute,  nor  the  defenoe 
of  the  right  by  prescription,  can  possibly  avail. 
I  pass  over  technical  gi*ounds,  f  r  it  appears  that 
in  fact  both  the  plaintiff  and  the  defendant  are 
lessees  under  the  Duke  of  Portland,  the  defendant 
having  a  lease  in  1845  and  the  plaintiff  in  1854. 
On  what  theory  of  law  I  aiii  to  presume  a  grant  as 
against  the  Duke  of  Portland's  lessee  I  do  not 
know.  I  will  state  the  authorities  as  Hhortly  and 
in  as  few  words  as  I  can.  There  are  a  great 
many  authorities  on  the  subject,  but  there  is  one 
authority  which  I  have  been  looking  at  for 
another  purpose,  to  which  I  shall  refer.  That  is 
the  case  of  Webb  v.  Bird  (4  L.  T.  Bep.  N.  S.  445  ; 
10  C.  B.  K  S.  268),  which  states  the  law  as  ex- 
plicity  as  it  can  be  stated.  There  Wightman,  J., 
who  delivered  the  judgment,  says :  *'  We  think, 
in  accordance  with  the  Court  of  Common  Pleas, 
and  the  judgment  of  the  House  of  Lords  in 
Ghaeemore  v.  Bichofrde  (7  H.  of  L.  Oas.  349),  that 
the  presumption  of  a  g^nt  from  long- continued 
enjoyment  only  arises  where  the  person  against 
whom  the  right  is  claimed  might  have  interrupted 
or  prevented  the  exercise  of  the  subject  of  the 
supposed  grant"  Now,  in  the  case  before  me, 
that  was  simply  impossible.  The  noide  wsks  made 
on  the  defendant's  own  premises,  in  his  kitchen. 
Of  course  you  could  not  go  into  his  kitchen 
without  being  a  trespasser.  You  could  not  inter- 
rupt the  noise  there,  nor  could  you  interrupt  it 
on  your  own  land,  because  you  had  no  control, 
over  the  waves  of  sound,  nor  could  you  even  have 
interrupted  it  by  an  action,  because  there  was 
originally  no  actionable  nuisance.  It  did  not 
hurt  anybody  as  long  as  the  plaintiff's  premises 
remained  as  a  garden.  It  did  not  hurt  anybody 
under  the  room  was  built.    Therefore  it  is  qu'te 
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plain  that,  independezit  of  the  technioal  g^nnd, 
namely,  the  faot  of  then  having  been  two  leases, 
there  would  have  been  no  ground  for  presuming  a 
grant.    That  puts  an  end  to  any  notion  of  pre- 
scription;    Then   the    only   other   question    is, 
whether  the    defendant  can  make  any  defence 
until  the  statute.    The  2nd  section  of  the  statute 
(3  &  4  Will.  4,  0.  71)  says,  *'  That  no  daim  which 
may  be  lawfully  made  at  the  common  law,  by 
custom,  prescription,  or  grant,  to  any  way  or 
other   easement  ...  to   be  enjoyed  or  derived 
upon,  over,  or  from  any  land  .  .  .  when  such  way 
or  other  matter  .  .  .  shall  have  been  actually  en- 
joyed by  any  person  claiming  right  thereto  with- 
out interruption  for   the  full  period  of  twenty 
years,  shall  be  defeated  or  destroyed  by  showing 
only  that  such  way  or  other  matter  was  first 
enjoyed  at  any  time  prior  to  such  period  of  twenty 
years,  but  nevertheless  such  claim  may  be  defeated 
in  any  other  way  bv  which  the  same  is  now  liable 
to  be  defeated.      Now,  I  j^et  rid  of  this  claim  at 
once  by  saying  that  from  its  nature  I  do  not  pre- 
sume a  lost   grant.    So  that  the  statute  really 
has  no  application  at  all.     It  seems  to  me  that 
it  is  quite  unnecessary  to  discuss  the  question; 
but,  inasmuch  as  the  case  may  possibly  be  taken 
elsewhere,  I  think  it  is  just  as  well  to  give  my 
reason   for  saying  why  the  2  rid  section   of  the 
statute  can  have  no  application,  and  it  is  this: 
the  easement  there  referred  to  is  an  easement  to 
be  enjoyed  or  derived  "  upon,  over,  or  from"  the 
land  of  the  servient  tenement.    That  is  what  it 
means ;  and  it  is   to  be  actualljr  enjoyed  by  a 
person  claiming  a  right  without  mtermption  for 
the  full  period  of  twenty  years.    There  are  realty 
all  sorts  of  difficulties  in  the  defendant's  way.   In 
the  first  place,  the  easement  must  be  an  easement 
"upon,  over,  or  from."    Now,  the  noise  in  ques- 
tion, in  my  opinion,  is  not  properly  describend  in 
that  way.    No  doubt  the  waves  by  which   the 
sound  is  distributed  pass  over  the  plaintiff's  land ; 
there  is  no  question  about  that.    But  is  that  an 
easement  enjoyed  "  upon,  over,  or  from  any  land  P" 
Well,  I  think  it  is  not.    That  appears  not  only 
from  the  natural  meaning  of  the  words,  but  from 
authority.    In   the  report  of  Wehh  v.  Bird  {ubi 
sup,)  Erie,  L.J.  says  :  "  I  do  not  think  the  passage 
of   air  over  the   land  of  another  was  or  could 
have  been  contemplated  by  the  Legislature  when 
framing  that  section."    Now,  what  he  means  by 
the   passage    of   air  is    the  passage  of   air   in 
motion,  the  waves  of  air;  for  the  ground  of  action 
in  thai;  case  was  wind — that  is,  what  was  wanted 
was  not  the  air,  but  the  wind,  for  still  air  would 
have  been  of  no  use.  The  plaintiff  complained  that 
his  windmill  would  no  longer  turn,  and  therefore 
he   claimed   a   right  to  the  passage   of   air  in 
motion.    Then  the  Lord  Chief  Justice  proceeds : 
*'  They  evidently  intended  it  to  apply  only  to  the 
exercise  of  such  rights  upon  or  over  the  surfaoe 
of  the  servient  tenement  as  might  be  interrupted 
by  the  owner  if  the  right  were  disputed."    Then 
he  goes  on  to  say :  "  I  am  clearly  of  opinion  that 
the  2nd  section  of  the  statute  meant  to  include 
only  such  easements  upon  or  over  the  surface  of 
the  servient  tenement  as  are  susceptible  of  inter- 
mption  by  the  owners  of  such  servient  tenement, 
so  as  to  prevent  the  enjoyment  on  the  part  of  the 
owner  of  the  dominant  tenement  from  ripening 
into  a  right."    Then  in  another  passage  he  says : 
"  The  Legislature  evidently  considered  the  passage 
of  light,  which  bears  a  very  close  analogy  to  that 


of  air,  to  stand  upon  a  different  footing  from  the 
other  easements  with  which  it  had  been  dealing  in 
the  preceding  section ;  and,  if  it  had  intended  to 
extend  the  right  to  the  uninterrupted  passage 
of  wind  and  air,  it  would  have  done  so  in 
express  terms."  Now,  it  must  be  recoUeoted  that 
•11  the  defendant  claims  here  is  a  right  to  the 
uninterrupted  passage  of  air  or  ether — ^nothing 
else.  He  claims  the  right  of  setting  the  air  or 
ether  in  motion  by  something  or  other  that  he 
does  upon  his  own  property.  It  is  ezaotly  there- 
fore within  the  principle  as  laid  down  by  Erie, 
G.J.,  as  a  case  to  which  the  Act  does  not  apply. 
But  Willes,  J.,  in  the  same  case,  puts  it  very 
plainly,  and  what  he  says  applies  both  to  the  Act 
of  Parliament  and  to  the  presumption  of  lost 
grant  or  prescription.  He  first  of  ail  says : 
"  That  whicn  is  claimed  here  amounts  to  neither 
more  nor  less  than  this — that  a  ])er8on  having  a 
piece  of  ground,  ana  building  a  windmill  upon  it* 
acquires  by  twenty  years'  enjoyment  a  right  to 

Ere  vent  the  proprietors  of  fldl  the  surrounding 
ind  from  building  upon  it,  if  by  so  doing  the  fr^ee 
access  of  the  wind  from  any  quarter  snould  be 
impeded  or  obstructed."    It  oomes  to  the  same 
thing  here.    The  defendant's  claim  amounts  to 
preventing  the  plaintiff  from  building  upon  his 
land  so  as  to  enjoy  his  building.    "R  is  impos- 
sible," continues  Willes,  J.,  "to   see   how  the 
adjoining  owners  could  prevent  the  acquisition  of 
such   a  right  except  by  combining  together  to 
build  a  circular  wall  round  the  mill  within  twenty 
years.    It  would  be  absurd  to  hold  that  men's 
rights  are  to  be  made  dependent  on  anything  so 
inconvenient  and  impracticable."    Then  he  says, 
as  regards  light :  "  AH  that  can  be  said,  however, 
of   these   oases  is  that,  as  compared  with  the 
general  law,  th^  are  anomalous.    In  general" 
— and  this  applies,  as  I  said,  to  lost  grants — "  a 
man  cannot  establish  a  right  by  lapse  of  time 
and  acquiescence  against  his  neighbours,  unless 
he  shows  that  the  partv  against  whom  the  right 
is  acquired  might  have  brought  an  action  or  done 
some  act  to  put  a  stop  to  the  claim  without  an 
unreasonable  waste  of  labour  and  expense."  That 
puts  the  thing,  if  I  may  say  so,  on  what  is  really 
a  sensible  ground.    If  a  man  has  a  noisy  business 
in  the  middle  of  a  barren  moor  which  belongs  to 
somebody  else  to  whom  the  business  carried  on 
does   no  injury,  the  owner  of  the  moor  cannot 
bring  an  action  and  he  cannot  interrupt.    Take 
the  case  of  putting  a  blacksmith's  forge  in  the 
middle  of  a  moor  :  the  owner  of  the  moor  cannot 
enter  the  blacksmith's  forge,  inasmuch  as  that 
belongs  either  to  him  or  to  his  landlord,  and  the 
owner  of  a  moor  which  has  no  game  upon  it  has 
nothing   which    can   be   injured    by  the   noise. 
There  is  no  remedy  whatever,  because  it  is  a 
barren  moor.    Presently  that  which  is  useless  as 
a  barren  moor  becomes  available  for  building  land 
by  reason  of  the  growth  of  a  neighbouring  town : 
is  it  to  be  said  that  the  owner  has  lost  the  right 
to  this  barren  moor,  which  has  now  become  worth 
perhaps  hundreds  of   thousands  of  pounds,  by 
Doing  unable  to  build  upon  it  by  reason  of  this 
noisy  business?    The  answer  would  be  simply, 
"  I  could  not  stop  yon  ;  I  could  not  interrupt.    It 
was  physically  impossible,  because  to  do  so  would 
be  a  trespass ;  legally  impossible,  because  I  had 
suffered  no  damage,  and  could  not  maintain  an 
action.    How  could  you  therefore  acquire  a  right 
to  deprive  me  of  the  fair  and  ordinary  use  of  my 
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property  P"  That  seema  to  be  an  answer  to  all 
the  oases  pat.  Ton  mast  have  regard  to  the 
position  of  the  property  and  all  the  sarroanding 
circamstanoes  to  see  if  you  can  presame  any 
grant*  A  man  cannot  presame  a  grant  of  that  to 
which)  so  far  as  he  is  concerned,  he  has  no  right. 
You  have  no  occasion  to  presame  a  grant.  1^  is 
not  a  lioenoe  to  ase  a  thing,  becaase  the  use  does 
not  injore  yoo*  When  yon  find  a  man  doing  an 
act  which  is  a  manifest  injary  to  another,  sach 
as  foaling  a  stream  by  pouring  the  refuse  of  a 
manufactory  into  the  bright  trout  stream  of  his 
neighbour, and  his  neighbour  allowing  that  to  go  on 
for  a  great  number  of  years,  it  is  not  unreasonable 
to  presume  that  he  did  it  under  some  right.  If 
he  has  done  it  openly,  and  his  neighbour  does  not 
complain  of  that. injury,  although  it  is  a  very 
serious  injury,  it  is  not  unreasonable  to  suppose 
that  they  did  come  to  terms  at  some  antecedent 
period  for  granting  a  right.  But  here,  in  the 
case  I  have  before  me,  I  cannot  see  a  pretence 
for  it.  The  fact  that  the  man  has  made  a  noise 
which  has  not  injured  me  or  interfered  with  my 
comfort  or  enjoymeat  in  any  way  cannot  deprive 
me  of  my  right  to  the  land,  or  interfere  with  my 
right  to  oome  to  the  court  when  he  does  seriously 
interfere  with  my  comfortable  enjoyment.  l!t 
seems  to  me  that  neither  on  the  theory  of  lost 
grant  nor  on  the  statute  can  the  defendant  claim 
to  do  what  he  has  done,  and  therefore  the  plaintiff 
is  entitled  to  an  injunction ;  but,  as  it  would  be 
somewhat  hard  upon  a  confectioner  to  alter  his 
mode  of  business  at  the  height  of  the  London 
season,  I  will  give  him  a  reasonable  time,  say,  until 
the  1st  Aug.,  to  alter  the  position  of  his  mortars. 

From  this  decision  the  defendant  appealed. 

Okitty,  Q.C.  and  Methold  for  the  appellant. — It 
has  always  been  held  that  a  right  is  acquired  by 
twenty  years'  user  in  cases  of  easements  analogous 
to  that  in  the  present  case,  a  grant  being  pre- 
samed: 

BtumkddU  t.  M*Mwrray,  L.  Bep.  2  Ch.  790 ; 
Orwnp  V.  Lambert,  17  L.  T.  Bep.  N.  S.  183 ;  L.  Eep. 

3  Eq.  409 ; 
Aai  T.  £ay,  28  L.  T.  Bep.  N.  S.  346 ;  L.  Bep.  8  Ch. 

467; 
Qale  on  Easements,  4th  ed.,  p.  20 ; 
EUiotsan  y.  F^etham,  2  Bing.  N.  C.  184 ; 
BUn  T.  HaU,  4  Bing.  N.  C.  183 ; 
FUght  T.  Thomof,  11  A.  A  E.  688 ;  8  CI.  &  F.  231 ; 
Wnght  T.  WiUiama,  1  M.  &  W.  77 ; 
Orant  t.  Fywney,  27  L.  T.  Bep.  K.  S.  569;  L.  Bep. 

8Ch.  8; 
St.  Bglm'g  Smelting  Conwimu  y.  Tijyping,  12  L.  T. 

Bep.  N.  8.  776;  11  H.  ofL.  Cas.  642 ; 
Angus  y.  DaUon,  40  L.  T.  Bep.  N.  S.  605 ;  L.  Bep. 

8Q.B.  Div.  85;  4  Q.  B.  Diy.  162  ; 
Partridge  y.  BeoH,  3  M.  A  W.  220. 

If  a  grant  is  presumed  after  twentrv  years'  user, 
surely  the  presumption  cannot  afterwards  be 
rebutted  by  an  alteration  in  the  servient  tene- 
ment. Webh  V.  Bird  (4.  L.  T.  Bep.  N.  S.  445 ;  10 
0.  B.  N.  S.  268),  on  which  the  Master  of  the  Bolls 
based  his  judgment,  was  a  very  exceptional  case, 
an  easement  of  access  of  wind,  an  unheard-of  kind 
of  right,  being  claimed  there.  The  question  is 
not  whether  a  grant  is  probable,  but  whether  it 
is  possible : 

8t.  Mary  Magdalen  College  v.  The  AttomeV'Oeneral, 

8  Jur.  N.  S.  675 ; 
Moore  v.  Baweon,  8  B.  &  C.  832. 

The  plaintiff  might  have  interfered  before,  for 
tihere  was  always  some  noise  which  might  become 


a  nuisanoe»  and  that  was  enough  to  support  an 
action : 

Kidgill  v.  Moor,  9  C.  B.  864 ; 

Metropolitan  Asiooiaiion  y.  Fetch,  5  0.  B.  K.  S. 

504; 
Ohdlmer  y.  Bradley,  1  Jao.  ft  W.  51. 

Waller,  Q.O.  and  8,  Dickinson  for  the  respon- 
dent.— There  was  no  nuisance  in  this  case  till  the 
consulting  room  was  built,  and  therefore  the 
plaintiff  h<*d  no  ground  of  action  before.  Under 
such  circumstances  the  defendant  could  not 
acquire  an  easement  by  prescription : 

Wehh  v.  Bird,  4  L.  T.  Bep.  N.  S.  445 ;  10  C.  B.  K.  S. 

268; 
Chatemore  y.  Bicharda^  7  H.  of  L.  Cas.  349  ; 
Crump  y.  Lambert,  ufn  8%tp. ; 
Oauni  y.  Fynney,  uhi  «up. ; 
Bdll  y.  Ba/y,  uh%  eup. ; 
Ellioteon  y.  Feetham,  2  Bixur.  N.  C.  134 ; 
Flight  V.  Thomas,  11  A.  &  E.  688  ; 
Angiu  y.  DaltoUj  ubi  sup, ; 
Bright  y.  WaVcw,  4  Tyrw.  502 ; 
Wileon  y.  Bta-nUy,  12  Ir.  C.  L.  Bep.  845. 

Meihold  in  reply. 

Our,  adv,  vuU, 

July  1. — Thssiosb,  L.J.  now  delivered  the  fol- 
lowing  written   judgment   of   the   court: — ^The 
defendant  in  this  case  is  the  occupier  for  the 
purpose  of  his  business  as  a  confectioner  of  a 
house  in   Wigmore-street.    In  the  rear  of   the 
house  is  a  kitchen,  and  in  that  kitchen  there  are 
now,  and  have  been  for  twenty  ydars,  two  large 
mortars  in  which  the  meat  ana  other  materials  of 
the  confectionery  are  pounded.    The  plaintiff,  who 
is   a  physician,  is   the  occupier  of   a   house   in 
Wimpole-street,  which  until  recently  had  a  garden 
at  the  rear,  the  wall  of  which  garden  was  a  party 
wall    between    the    plaintiff's    and    defendant^ 
premises,  and  formed  the  back  wall  of  the  defen- 
dant's kitchen.    The  plaintiff  has,  however,  re- 
cently built  upon  the  site  of  the  garden  a  consult- 
ing room,  one  of  the  side  walls  of  which  is  the 
wall  just  described.    It  has  been  proved  that  in 
the  use  of  the  mortars  before  and  at  the  time  of, 
action  brought  a  noise  was  caused  which  seriously 
inconvenienced  the  plaintiff  in  the  use  of   his 
consulting  room,  and  which,  unless  the  defendant 
had  acquired  a  right  to  impose  the  inconvenience, 
would  constitute   an   actionable  nuisance.    The 
defendant  cqntends  that  he  had  acquired  the  ri^ht 
either  at  common  law  or  under  the  Prescription 
Act  by  nninterrupted  use  for  more  than  twenty 
years.    In  deciding  this  question  one  more  fact  is 
necessary  to  be  stated.    Prior  to  the  erection  of 
the    consulting    room    no    material   annoyance 
or  inconvenience  was  caused  to  the  plaintiff  or 
to  any  previous  oocupier  of  the  plaintiff's  house 
by  what  the  defendant  did.    It  is  true  that  the 
defendant  in  the  7th  paragraph  of  his  affidavit 
speaks  of  an  invalid  lady  who  occupied  the  house 
upon    one   occasion   about   thirty   years   before 
requesting  him  if  possible  to  discontinue  the  use 
of  his  mortars  before  eight  o'clock  in  the  morn- 
ing, and  it  is  true  also  that   there  was  some 
evidence  of  the  garden  wall  having  been   sub- 
jected  to    vibration;    but  this    vibration,  even 
if    it    existed   at   all,    was  so    slight,   and    the 
complaint,    if    it    can    be    called    a   complaint, 
of  tne  invalid  lady,  and  can  be  looked  upon  as 
evidence,  was  of  such  a  trifling  character  that,  upon 
the  maxim  de  minimis  non  curat  lex,  we  arrive  at 
the  conclusion  that  the  defendant's  acts  would  not 
have  given  rise  to  any  proceedings  either  at  law 


dd 


MAGISTRATES'  OASES. 


Ot.  of  App.] 


Stuxoxs  V,  Bridgman. 
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or  in  eq^ait^.  Here,  then,  arises  the  objection  to 
the  acquisition  by  the  defendant  of  any  easement. 
That  which  was  done  by  him  was  in  its  nature 
BDch  that  it  could  not  be  physically  interrupted ; 
it  could  not,  at  the  same  time,  be  put  a  stop  to  by 
action.  Can  user  which  is  neither  preventable 
nor  actionable  found  an  easement?  We  think 
not.  The  question,  so  far  as  regards  this  parti- 
colar  easement  claimed,  is  the  same  question, 
whether  the  defendant  endeavours  to  assert  his 
right  by  common  law  or  under  the  Prescription 
Act.  That  Act  fixes  periods  for  the  acquisition 
of  easements  ;  but,  except  in  regard  to  the  parti- 
cular easement  of  light,  or  in  regard  to  certain 
matters  which  are  immaterial  to  the  present 
inquiry,  it  does  not  alter  the  character  of  ease- 
ments or  of  the  user  or  enjoyment  by  which  they 
are  acquired.  This  being  so,  the  law  governing 
the  acquisition  of  easemeuts  by  user  stands  thus : 
Consent  or  acquiescence  of  the  owner  of  the 
servient  tenement  lies  at  the  root  of  prescription 
and  of  the  fiction  of  a  lost  grant,  and  hence  the 
acts  or  user  which  go  to  the  proof  of  either  the 
one  or  the  other  must  be,  in  tne  language  of  the 
civil  law,  nee  vi,  nee  clam,  nee  precario ;  for  a  man 
cannot,  as  a  general  rule,  be  said  to  consent  to  or 
acquiesce  in  the  acouisition  by  his  neighbour  of 
an  easement  througn  an  enjoyment  of  which  he 
has  no  knowledge,  actual  or  constructive,  or  which 
he  contests  and  endeavours  to  interrupt,  or  which 
he  temporarily  licenses.  It  is  a  mere  ^extension 
of  the  same  notion,  or  rather  it  is  a  principle  into 
which  by  strict  analysis  it  may  be  resolved,  to 
hold  that  an  enjoyment  which  a  man  cannot  pre- 
vent can  raise  no  presumption  of  consent,  or 
acQuiescence.  Upon  this  prmciple  it  was  decided 
in  Wehh  v.  Bird  (13  C.  B.  N.  S.  841)  that  currents 
of  air  blowing  from  a  particular  quarter  of  the 
compass ;  ana  in  Ohasemore  v.  Bieharda  (7  H.  of 
L.  Cas.  349)  that  subterranean  water  percolating 
the  strata  in  no  known  channels  could  not  be 
acquired  as  an  easement  by  user;  and  in  Angus 
V.  Dalton  (40  L.  T.  Eep.  N.  S.  606 ;  L.  Rep.  4  Q.  B. 
Diy.  162),  a  case  of  lateral  support  of  buildings  by 
adjacent  so  1,  which  came  on  appeal  to  this  court, 
the  principle  was  in  no  way  impugned,  although 
it  was  held  by  the  majority  of  the  court  not  to  be 
applicable  so  us  to  prevent  the  acquisition  of  that 

E articular  easement.  It  is  a  principle  which  must 
e  equally  appropriate  to  the  case  of  affirmative 
as  of  negative  easements — in  other  words,  it  is 
equally  unreasonable  to  imply  consent  to  your 
neighbour  enjoying  something  which  passes  from 
your  tenement  to  his,  or  subjecting  your  tenement 
to  something  which  comes  from  his,  when  in  both 
cases  you  have  no  power  of  prevention.  But  the 
affirmative  easement  differs  from  the  negative 
easement  in  this — that  the  latter  can  in  no  cir- 
cumstances be  interrupted  other  than  by  acts 
done  upon  the  servient  tenement;  the  &rmer, 
constituting  as  it  does  a  direct  interference 
with  the  enjoyment  by  the  servient  owner 
of  bis  tenement,  may  l!e  the  subject  of  legal 
proceedings  as  well  as  of  physical  interrup- 
tion. To  put  concrete  cases,  the  passage  of  light 
and  air  to  your  neighbour's  windows  may  be 
physically  interrupted  by  you,  but  gives  you  no 
lega'i  ground  of  complaint  against  him.  The 
passage  of  water  from  his  land  on  to  yours  may 
be  pby8ica11y  interrupted  or  may  be  treated  as  a 
trespass  and  made  the  ground  of  action  for 
damages,  or  for  an  injunction,  or  both.    Noise, 


then,  is  similar  to  currents  of  air  and  the  flow  of 
subterranean  and  uncertain  streams  in  its  practical 
incapability  of  physical  interruption,  but  it  differs 
from  them  in  its  capability  of  grounding  an  action. 
Wehb  V.  Bird  and  Ghaeemore  v.  Bieharda  are  not 
therefore  direct  authorities  governing  the  present 
case.    They  are,  however,    illustrations   of   the 
principle  which  ought  to  govern  it,  for  until  the 
noise,  to  take  the  present  case,  became  an  action- 
able nuisance,  which  it  did  not  at  any  time  before 
the  consulting  room  was  built,  the  basis  of  the 
presumption  of  consent — viz.,  the  power  of  pre- 
vention phvsically  or  by  action — was  never  present. 
It  is  said  that  if  this  principle  is  applied  in  cases 
like  the  present,  and  were  carried  out  to  its  logical 
consequences,  it  would  result  in  the  most  serioos 
practical  inconveniences,  for  a  man  might  go,  say, 
into  the  midst  of  the  tanneries  of  Bermondsey,  or 
into  any  other  locality  devoted  to  a  particular 
trade  or  manufacture  of  a  noisy  or  unsavoury 
character,  and  by  building  a  private  residenoe 
upon  a  vacant  piece  of  land  put  a  stop  to  such 
trade  or  manufacture  altogether.    The  case  also  is 
put  of  a  blacksmith's  forgo,  built  away  from  all 
nabitations,  but  to   which    in   time  habitations 
approach.    We  do  not  think  that  either  of  these 
hypothetical    cases    presents    any  real  practical 
difficulty.  As  regards  the  first,  it  may  be  answered 
that  whether  anything  is  a  nuisance  or  not  is  a 
question  to  be  determined,  not  merely   by   an 
abstract  consideration  of  the  thing  itself,  but  in 
reference  to  its  circumstances.    What  would  be  a 
nuisance  in  Belgrave-square  would  not  necessarily 
be   so  in  Bermondsey;  and  where  a  locality  is 
devoted  to    a    particular  trade   or   manufacture 
carried  on  by  the  traders  or  manufacturers  in  a 
particular  and  established  manner  not  constituting 
a  public  nuisance,  judges  and  juries  would  be 
justified  in  finding,  and  may  be  trusted  to  find, 
that  the  trade  or  manufacture  so  carried  on  in 
that  locality  is  not  a  private  or  actionable  wrong. 
As  regards  the  blacksmith's  forge,  that  is  really 
an  idem   'per   ideni  case  with    the   present.    It 
would  be,  on  the  one  hand,  in  a  very  high  degree 
unreasonable  and  undesirable  that  there  should 
be  a  right  of  action  for  acts  which  are  not  in  the 
present  condition  of  the  adjoining  land,  and  pos- 
sibly never  will  be,  any  annoyance  or  inconvenience 
to  either  its  owner  or  occupier ;  it  would  be,  on 
the  other  hand,  in  an  equal  degree  unjust,  and, 
from  a  public  point  of  view,  inexpedient,  that  the 
use  and  value  of  the  adjoining  land  should  for 
all  time  and  under  any  circumstances  be  restricted 
and  diminished  by  reason  of  the  continuance  of 
acts  incapable  of  physical  interruption,  and  which 
the  law  gives  no  power  to  prevent.     The  smith  in 
the  case  supposed  might  protect  himself  by  taking 
a  sufficient  curtilage  to  insure  what  he  does  from 
being  at  any  time  an  annoyance  to  his  neighbour, 
but  the  neighbour  himself  would  be  powerless  in 
the  matter.    Individual  cases  of  hardship  may,  no 
doubt,  occur  in  the  strict  carrying  out  of  the 
principle  upon  which  we  found  our  judgment,  bat 
the  negation  of  the  principle  would  lead  even  more 
to  individual  hardship,  and  would  at  the  same 
time  produce  a  prejudicial  effect  upon  the  develop- 
ment of  land  for  residential  purposes.   The  Master 
of  the  Bolls  in  the  court  below  took  substantially  the 
same  view  as  ourselves  and  granted  the  relief  which 
the  plaintiff  prayed  for,  and  we  are  of  opinion  that 
his  order  was  right  and  should  be  affirmed,  and  that 
this  appeal  should  be  dismissed  with  oosts. 
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Solicitors :  for  the  appellant,  Olarheon,  Son,  and 
QreenweU;  for  the  respondent,  Oarroirdp  James, 
and  Wolfe. 

HIGH    COURT   OF   JUSTICE. 

COMMON    PLEAS    DIVISION. 

Wednesday,  Nov.  19, 1879. 

(Before  Lerd  Golbbioob,    O.J.,  Gboye   and 

LlNDLBT,  JJ.) 

MoBTLOCK  (app.)  V.  Fabbbb  (reap.). 

Hall  (app.)  v.  Oboppbb  (resp.).  (a) 

Parliament — Borough  vote-^Notice  of  ohjedion — 
41  j"  42  Vici,  c.  26,  sehedvief  Form  L,  note  to  Nos, 
1  and  2 — Lodger — Occupier, 

The  note  appended  to  Nos,  1  and  2,  Fonn  J.,  in  the 
schedule  A.,  41  ^  42  Vict,  c.  26  (the  forms  of 
notice  of  objection  to  he  served  on  the  overseers 
and  the  person  objected  to  respectively  in  forUa* 
mentary  boroughs),  states  that,  "  if  there  is  more 
than  one  list  of  pa/rliamentary  voters^  the  notice 
of  objection  in  ecich  of  the  two  eases,  Nos.  1  and  2, 
should  specify  the  list  to  which  the  objection 
refers.** 

Held,  thai  the  lists  refwred  to  in  the  notes  are  the 
lists  of  voters  made  out  a,ecording  to  the  various 
heads  of  franchise;  and  thai,  therefore,  the  parishes 
need  tiot  he  specified  in  the  notices  of  objection. 

TflESB  were  two  oonaolidated  appeala  from  the 
decisiona  of  the  reviaing  barriatera  for  the  oily  of 
Westminater  and  the  borough  of  Nottingham  re- 
spectively. The  aame  qaeation  having  to  oe  deter- 
mined in  each,  in  the  firat  case  aa  to  lodgera,  and 
in  the  aeoond  aa  to  oocnpiera,  they  were  heard 
together,  and  one  judgment  was  delivered  by 
the  court. 

MoBTLOGK  (app.)  V.  Fabrbb  (reap.). 

Gonaolidated  appeal  from  the  deciaion  of  the 
revising  barriater  for  the  city  of  Weatminater. 

Gasb. 

1.  At  a  court,  held  thia  24th  day  of  Sept.  1879,  by 
me  the  barrister  appointed  to  revise  the  liata  of 
votera  for  the  city  of  Weatminater,  Joaeph 
Mortlock  objected  to  the  name  of  Thomaa  Allen, 
of  79,  Berwick-street,  bein^  retained  upon  the 
list  of  persons,  who  being  on  the  register  of  voters 
now  in  force  for  the  parliamentary  borough  of 
Wescminster,  in  respect  of  residence  in  lodgings 
within  the  pcu*ish  of  St.  James,  claimed  in  respect 
of  residence  in  the  same  lodgings  to  have  their 
names  inserted  in  the  list  of  persons  entitled  to 
vote  at  the  election  of  two  members  to  serve  in 
Parliament  for  the  said  borough. 

2.  The  notice  of  objection  given  by  the  said 
Joseph  Mortlock  was  so  aa  far  necessary  to  be 
stated  as  follows : 

To  Mr.  Thomas  Allen. 
I  hereby  ffive  yon  notioe  that  I  object  to  your  name 
being  retained  on  the  list  of  persons  entitled  to  vote  as 
lodgers  at  the  election  of  membisrs  to  serve  in  Parliament 
for  the  cily  of  Westminster,  on  the  following  groxmds 
(which  the  notioe  then  proceeded  to  state). 
Dated  this  25th  day  Ing.  1879. 

(Signed)       Josxph  Mobtlook, 

Of  No.  6,  Cambridge-villas,  Waterford-road,  Fnlham. 
On  the  list  of  voters  (for  No.  7,  North-street)  for  the 
pariah  of  St.  John  the  Evangelist  (called  List  No.  3) ; 

(a)  Bepcrted  by  W.  J.  Smith,  Esq.,  Barri«ter-et-Law. 
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and  was  regolar  in  all  respects  except  in  the  fol- 
lowing particniara,  namely, 

3.  The  aaid  Thomaa  Alien  objected  that  sach 
notice  waa  invalid  and  void  in  law,  inaamuch  aa  it 
did  not  apecify  upon  which  liat  of  peraona  entitled 
to  vote  aa  lodgera  for  the  election  of  members 
for  the  aaid  borough  hia  name  appeared. 

4.  There  are  eleven  pariahea  and  precincta 
within  the  aaid  borough,  each  having  ita  own  over* 
aeera ;  but  for  one  of  auch  precincta  tnere  waa  on 
the  register  of  voters  now  in  force  no  lodger. 

5.  As  to  the  remaining  ten  parishes  or  pre- 
cincts, the  overseers  of  each  parish  or  precinct 
made  out,  in  obedience  to  the  22nd  section  of  the 
Parliamentary  and  Municipal  Registration  Act 
1878,  such  a  list  as  is  mentioned  in  the  first 
paragraph  of  this  case. 

6.  The  names  of  four  hundred  other  persons 
whose  names  are  set  out  in  the  schedule  hereunto 
attached  were  objected  to  under  similar  dream- 
stances. 

7.  I  decided  that  the  said  notices  of  objection 
ought  to  have  specified  upon  which  of  the  said  ten 
lists  reapectively  tihe  namea  of  the  peraona  ao  ob- 
jected to  appearod. 

8.  I  waa  reqneated  by  the  objector  nevertheleaa 
to  go  into  the  merita  of  the  varioua  objections,  but 
this  was  opposed  on  behalf  of  the  parties  objected 
to,  and  I  declined  to  do  so. 

9.  Due  notice  of  app>eal  from  my  decision  was 
given,  and  I  ordered  the  appeals  in  all  the  before- 
mentioned  cases  to  be  consolidated. 

10.  If  the  court  be  of  opinion  that  my  decision 
was  wrong,  the  raster  is  to  be  amended  by 
erasing  the  name  of  the  said  Thomas  Allen  and  the 
names  of  the  said  four  hundred  other  persons  from 
the  said  list,  unless  it  shall  be  of  opinion  that,  re- 
gard being  had  to  the  facts  herein  stated,  those 
names  ought  nevertheless  to  be  retained  on  the 
list. 

Sir  Hardinge  Qiffarrd  (Solicitor-General),  Douglas 
Kingsford  with  him,  for  the  appellant. — This  is  a 
claim  by  a  lodger  under  sect.  22  of  the  Parlia- 
mentary and  Municipal  Registration  Act  of  1878, 
and  the  question  is,  whether  in  the  notioe  of  ob- 
jection  served  on  the  lodger  it  is  necessary  to 
specify  the  parish.    I  submit  that  neither  the  Act 
itself  nor  reason  requires  the  parish  to  be  specified, 
for  the  person  objected  to  cannot  be  in  any  way 
misled  by  that  not  having  been  done.    The  claim 
here  is  in  respect  of  the  same  lodgings,  and  he  can- 
not be  on  the  list  for  more  than  one  parish.     [Lord 
Coleridge. — Form  I.  and  the  note  to  Nos.  1  and  2 
prescribe  certain  forms,  and  the  ar^^ument  against 
you  is,  that  you  have  not  complied  with  them. 
Under  a  similar  note  in  the  old  Act  referring  to 
county  registration  there  are  decisions  that  notices 
not  complying  with  the  form  and  note  are  bad.] 
Yes ;  because  in  eases  of  county  registration  the 
parish  is  required  to  be  specified.    By  the  Act  of 
1878  the  register  is  to  serve  municipal  as  well  as 
parliamentary  purposes,  and  the  word  "  division  " 
m  Form  I.  (a)  has  not  reference  to  the  division  of 

(a)  FoBM  I. 
Forms  of  Noties  of  Objection. 
No.  1  (Parliamentary.) 
Notioe  of  objection  to  be  given  to  overseers. 
To  the  overseers  of  the  parish  (or  township)  of         , 
I  hereby  give  yon  notioe  that  I  object  to  the  name  of 
being  retained  on  the  lists  of   persons  entitled 
to    vote   at  the  eleotion  of  a  member  (or   members 
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the  KgiBter  into  pareohial  lists,  but  refers  to  sect. 
15  of  the  Act.  In  that  section  the  word  division 
is  explained.  Form  D.  shows  the  form  of  the 
lists  with  reference  to  the  divisions  spoken  of  in 
sect.  15.  [Lord  Oolbbidge. — Paragraph  6  of  form 
P.  is  in  favour  of  your  argument  as  to  the  meaning 
of  the  word  division.]  Where  the  statute  speaks 
of  a  list,  I  submit  it  does  so  in  the  sense 
of  a  list  of  persons  entitled  to  vote  in 
respect  of  different  rights.  Throughout  this 
statute  and  the  former  statute  (30  £  31  Yiot. 
c.  102),  the  lodger  list  is  spoken  of  as  one 
undivided  thing,  and  nowhere  is  any  subdivision 
of  a  list  spoken  of  as  a  list.  The  language  is 
not  appropriate  if  the  parish  list  is  meant;  for 
notice  to  the  overseers  of  a  particular  parish 
must  be  notice  of  something  within  their  parish. 
The  words  *'  if  there  is  more  than  one  list  *'  must 
mean  if  there  is  more  than  one  list  of  qualifica- 
tions, e.g,t  of  freeholders,  or  lodgers,  or  free- 
men, you  must  say  in  respect  of  which  it  is  that 
you  object.  It  cannot  mean  in  effect  that  you 
must  tell  a  man  what  parish  he  lives  in,  when  he 
must  have  lived  in  it  twelve  months  and  served 
the  overseers  of  that  parish  with  notice  of  his 
olaim. 

B.  8.  Wright  for  respondent. — If  lean  establish 
that  the  word  list  in  the  new  Act  means  parish 
list  and  nothing  more,  then  it  will  have  the  s^me 
meaning  in  the  note  which  is  made  part  of  the 
Act.  ISTow  the  word  list  occurs  again  in  the  note 
to  Nos.  8  and  4  of  Form  L  (a),  which  reads  "  if 
there  is  more  than  one  burp^ess  list,"  Ao,  If  list 
is  equivalent  to  sort  of  list,  i.e.,  freemen's  list, 
occupiers'  list,  or  lodgers'  list,  then  in  this  note  it 
can  have  no  meaning  at  all.  It  cannot  have  any 
reference  to  sect.  19  of  the  Act,  where  mention  is 
made  of  separate  lists  of  persons  entitled  to  be 

to  serve  in  Parliament  for  the  parliamentary  borough 
of 

Dated  the  day  of  18    . 

(Signed)       A.  B.  (plaoe  of  abode)  on  the  hat 
of  parliamentary  yoten  for  the 
narish  of 
No.  2  (Parhamentary.) 
Notice  of  objection  to  be  given  to  person  objected  to. 

To  Mr.  ■■ 

I  hereby  give  yon  notice  that  I  object  to  yonr  name 
being  retained  on  the  lists  of  persons  entitled  to  vote  at 
the  election   of  manbers   (or  a  member)  to  serve  in 
Parliament  for  the  parliamentary  borough  of 
on  the  following  grounds,  viz. : 

1.  e.g.,  that  you  have  not  occupied  for  twelve  months 
to  July  15th. 
2. 
8. 
Dated  the  day  of  18    . 

(Signed)       A.  B.  (of  place  of  abode)  on  the 

list  of  parliamentary  voters  for 

the  parish  of 

NOTB. — If  there  ia  more  than  one  Hat  of  parliamentary 

voters  the  notice  of  objection  in  each  of  iihe  above  two 

cases,  Nos.  1  and  2,  should  specify  the  list  to  which  the 

objection  refers,  and  of  the  list  referred  to  is  made  out  in 

divisions,    the  notice   of    objection  should  specify  the 

division  to  which  the  objection  refers ;  and  if  the  Ust 

contains  two  or^  more  persons  of   the  same  name  the 

notice  should  distingnish  the   person   intended   to   be 

objected  to. 

(a)  If  there  ^  is  ^  more  than  one  burgess  list,  the 
notice  of  objection  in  each  of  the  above  two  cases,  Nos. 
8  and  4,  should  specify  the  list  to  which  the  objection 
refers,  and  if  the  hst  is  made  out  in  divisions  the  notice 
of  ^  objection  should  specify  the  division  to  which  the 
objection  refers ;  and  if  the  list  contains  two  or  more 
persons  of  the  same  name  the  notice  should  distinguish 
the  person  intended  to  be  objected  to. 


oonndllora  or  aldermen,  though  not  entitled  to  be 
on  the  burgees  roll,  because  the  form  of  ofarjection 
to  which  the  note  is  appended  is  to  persons  entitled 
to  be  on  the  burgess  roll.  Therefore,  if  the  mean- 
ing of  the  word  be  as  contended  by  the  appellantgy 
it  can  here  have  no  meaning  whatever.  In 
Wansey  v.  PerhifiB;  Quigley's  case  (7  M.  &  Q. 
127),  which  was  a  case  on  the  words  of  the  note  to 
schedule  B.,  No.  10  of  the  old  Act,  6  &  7  Yict.  o.  1, 
and  whi(rh  are  the  same  words  as  in  the  note  to 
Form  L  in  the  new  Act,  it  seems  to  have  been 
assumed  that  list  was  equivalent  to  parish  list. 
See  p.  136,  where  Tindal,  G.J.  says :  **  The  difficulty 
which,  as  you  contend,  is  thrown  upon  the  voter 
is  that  he  may  not  be  aware  to  what  parish  list 
the  objection  applies,"  Ac.  [Lord  Goleeedos. — 
That  case  was  a  city  of  London  case,  and  there 
the  overseers  only  make  out  one  list — that  of 
occupiers — the  other  lists  being  made  out  by  other 
persons.]  In  the  Act  iMelf,  in  sect.  15,  sub-seots. 
2,  5  and  6,  the  list  for  the  parish  is  mentioned ; 
and  in  sect.  22  the  overseers  of  each  parish  are  to 
make  oat  a  list  for  the  parish.  The  Bohedale 
Form  A.  enumerates  a  number  of  lists  to  be 
made  out  by  the  overseers  of  each  parish.  I  sub- 
mit that,  construed  with  reference  to  the  new  Ao^ 
'*  list"  means  "  parochial  list,"  and  the  decision  of 
the  revising  barrister  was  right. 

The  SoUcUoT'Oeneral  replied. 

Hall  v.  Gboppxb. 

This  was  a  consolidated  appeal  from  a  deoisioii 
of  the  revising  barrister  for  tne  borough  of  Not- 
tingham. 

Oasb. 

1.  At  the  revision  of  the  parliamentaiy  and 
municipal  lists  for  the  borough  of  Nottingham, 
objection  was  made  to  the  name  of  Arthur  Boa- 
worth  beine  retained  upon  the  list  of  persons 
entitled  both  to  be  registered  as  a  parliamentary 
voter  in  respect  of  the  occupation  of  property 
situate  within  the  parish  of  St.  Mary,  and  to  be 
enrolled  as  burgesses  for  the  municipal  borough  oi 
Nottingham,  in  respect  of  the  occupation  of  pro- 
perty situated  within  the  said  parish. 

2.  The  entiy  so  objected  to  upon  the  list  for  the 
said  parish  (division  1)  was  as  follows : 

Arthur  Boeworth,  2,  Ivy-row.     House,  2,  Ivyiow. 

8.  Various  other  persons  were  likewise  objected 
to  whose  names  ana  particulars  of  whose  qualifi- 
cations appear  hereunder  as  also  the  pcurticular 
lists  upon  which  their  names  appeared. 

4.  I  held  that  the  notice  of  objection  to  Arthur 
Bosworth,  and  also  to  all  other  persons  mentioned 
in  the  last  paragraph,  were  bad  in  law  upon  the 
facts  and  for  the  reason  hereinafter  appearing. 
Due  notice  of  appeal  was  given  to  me  on  behadi 
of  the  objectors  in  the  case  of  all  the  objections  so 
disallowed,  and  I  declare  that  all  the  said  appeals 
depend  upon  the  same  decision  and  ought  to  be 
consolidated. 

5.  The  borough  of  Nottingham  is  a  parliamen- 
tary and  municipal  borough.  The  parliamentary 
borough  consists  of  the  parishes  of  St.  Mary,  St. 
Peter,  8i.  Nicholas.  The  municipal  borough  oon- 
sists  of  ihose  parishes  and  certain  other  adjoining 
parishes  or  parts  of  parishes. 

6.  The  overseers  of  each  of  the  parishes  of  St. 
Mary,  St.  Peter,  and  St.  Nicholas  respectively, 
published  for  the  purposes  of  the  registration  of 
1879  separate  lists  for  each  parish,  namely,  in  each 
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A  liBt  of  the  persons  entitled  both  to  be 
registered  m  parliamentary  voters,  and  to  be 
enrolled  aa  barffesses  in  respect  of  the  oboapation 
6(  property  (division  1),  abo  of  the  persons 
entitled  to  oe  enrolled  as  burgesses  bat  not  to  be 
registered  as  parliamentary  voters  (division  8). 
They  also  published  in  each  parish  a  Ust  of  lodgers 
who  had  claimed  under  the  provisions  of  the 
Fkirliamentary  and  Municipal  Begistration  Act 
1878,  sect.  22.  And  a  list  of  persons  entitled  to 
the  parliamentaiy  franchise  as  ficeeholders  (the 
ownership  of  freehold  property  being  a  qualifica- 
tion for  a  parliamentaiy  vote  in  the  borough  of 
Nottingham). 

It  did  not  appear  that  there  were  anjr  persons 
(other  than  loagers)  entitled  to  be  registered  as 
parliamentary  voters  in  respect  of  the  occupation 
of  proper^,  out  not  to  be  enrolled  as  burgesses, 
and  no  division  of  the  list  in  respect  of  any  such 
was  made.  The  objection  in  (juestiou  related  to 
persons  upon  division  1  of  the  hsts  in  each  parish, 
and  also  to  persons  on  the  lists  of  fireeholders  and 
lodgers  as  specified. 

7.  I  find  that  the  notice  of  objection  in  all  the 
esses  in  respect  of  which  this  case  is  stated  were 
duly  served,  and  the  objections  were  sufficient 
and  sufficiently  proved  to  disentitle  the  persons 
objected  to  from  being  retained  on  the  lists  in 
cpestion,  subject  however  to  the  following  ob- 
jections to  the  form  of  the  notice  of  objection. 

8.  Two  objections  were  taken  to  the  form  of  the 
notices  of  objection.  The  first  objection  depended- 
upon  the  facts  stated  in  the  next  paragraph. 

9.  The  municipal  borough  of  Nottineham  is 
divided  into  waras,  and  the  parliamentary  borough 
into  polling  districts,  coterminous  respectively 
with  the  ward  in  cases  where  the  ward  is  whollv 
within  the  parliamentary  borough,  and  with  the 
part  of  the  ward  within  the  parliamentary 
Dorough  where  the  ward  is  partly  within  and 
partljr  without  the  parliamentary  borough. 
Division  1  of  the  lists  in  each  of  the  parishes 
within  the  parUamentary  borough  was  made  out 
in  parts  for  the  several  wards  or  parts  of  wards 
oorrespondinff  with  the  polling  district  as  afore- 
said, and  the  list  of  freeholders  and  lodgers  in  each 
parish  were  also  similarly  made  out  in  parts  in  the 
manner  provided  for  by  the  8th  sub-section  of  the 
15th  section  of  the  Parliamentary  and  Manicipal 
Registration  Act  1S78 

10.  It  was  objected  to  the  notices  of  objection, 
as  the  fact  was,  that  neither  the  notice  of  objec- 
tion to  the  overseers  nor  the  party  objected  to 
stated  the  particular  ward  in  the  part  for  which 
the  entry  objected  to  occurred,  and  it  was  argued 
that  this  was  required  by  the  note  to  Form  I. 
sdiedule  to  the  Parliamentary  and  Municipal 
Begistration  Act  1878,  which  provides  that  "if 
the  list  referred  to  is  made  out  in  divisions,  the 
notices  of  objection  should  specify  the  division." 

11.  It  was  further  objected  secondly  that  the 
notices  of  objection  to  the  parties  did  not  specify 
tile  list  to  which  the  objection  referred,  as  required 
by  the  note  to  Form  L  aforesaid  for  the  following 
reasons: 

12.  The  said  notices  to  the  parties  did  not 
specify  the  list  for  any  particular  parish  in  the 
borough,  as  the  list  to  which  the  objection 
referred,  but  merely  referred  to  the  list  of  persons 
entitled  to  vote  as  occupiers,  or  as  freeholders,  or 
as  lodgers,  as  the  case  might  be,  for  the  borough 
(parlifunentary  or  municipal)  generally. 


18.  I  overruled  the  first  objection  to  the  notioea 
above  mentioned,  being  of  opinion  that  the  divi- 
sions contemplated  by  the  note  to  Form  I.  afore* 
said  were  the  divisions  mentioned  in  the  2nd  sub- 
section of  the  15th  section  of  the  Parliamentary 
and  Municipal  Begistration  Act  1878,  and  not  the 
parts  mentioned  in  sub-section  8  of  the  same 
section. 

14.  I  decided  in  favour  of  the  second  objection 
to  the  notices  of  objection,  being  of  opinion  that, 
having  regard  to  the  words  in  the  note  to  Form  I. 
aforesaid,  "  if  Uie  list  referred  to  is  made  out  in 
divisions  the  notice  of  objection  should  specify 
the  division,"  and  to  the  fact  that  it  is  the  hst  for 
the  parish  that  is  directed  to  be  made  out  in  divi- 
sions by  the  2nd  sub-section  of  the  15th  section 
aforesaid,  the  list  for  each  parish  must  be  taken 
to  be  a  separate  list  for  the  purposes  of  the  words 
''  if  there  is  more  than  one  list  ot  parliamentary 
voters  "  in  the  note  to  Form  I.  aforesaid. 

15.  It  was  not  shown  that  in  the  particular  cases 
objected  to,  the  party  objected  to  was  upon  the  list 
in  any  but  one  parish. 

16.  I  retainea  the  names  of  the  parties  objected 
to  as  aforesaid  on  the  list. 

I  name  Samuel  Hall,  being  a  party  interested 
and  consenting  in  that  behalf,  to  be  appellant  for 
and  on  behalf  of  himself  and  all  other  persons  in 
like  manner  interested  in  this  appeal,  and  Samuel 
Nathaniel  Cropper  to  be  respondent  in  this  appeal; 
and  also  I  name  the  town  clerk  of  Nottingham  to 
be  respondent  in  addition  to  the  above-mentioned 
Samuel  Nathaniel  Cropper. 

Eidley  for  the  appellant. — There  are  two  objec- 
tions raised  here  :  (1)  That  the  name  of  the  ward 
ought  to  have  been  steted  in  the  notice ;  and  (2) 
the  same  objection  as  was  raised  in  the  last  case 
(MofiLock  V.  FarreT)t  except  that  the  objection  is 
to  an  occupier  instead  of  to  a  lodger.  It  is  to  be 
observed  that  the  form  of  the  note  is  the  same  as 
that  Appended  to  schedule  B.  No.  10,  of  dA  7  Vict, 
c.  18,  and  it  applies  both  to  Na  1  and  2  of  Form 
I.  of  the  Act  of  1878,  that  is  to  say,  you  must 
now  give  the  same  information  to  both  overseer 
and  party.  But  you  ffive  notice  to  the  overseer 
of  the  parish  to  which  the  objection  applies  by 
the  mere  fact  of  the  notice  itself,  because  he  acts 
for  that  parish  alone,  and  the  notice  is  directed 

"  to  the  overseers  of ."    Therefore,  the  list  to 

be  specified  mast  be  something  different  from  the 
parochial  list.  If  it  had  been  intended  that  the 
parish  should  be  named  the  Act  would  so  have 
expressed  it,  as  was  done,  for  instance,  in  schedule 
A.  No.  5  to  Act  of  1843  (6  &  7  Vict.  c.  18).  There 
where  a  person  other  than  an  overseer  is  making 
the  objection,  the  parish  of  the  person  objected  to 
must  be  named.  I  submit  there  is  no  distinction 
in  this  respect  between  the  case  of  an  occupier 
and  a  lodger.  There  is  bat  one  form  of  objection 
given  for  the  two  cases.    He  referred  to 

TToTwey  v.  Per^tif ;  QutyZey'<  ca$B,  7'ilL,A(3t.  127. 

Qrdhcmh  for  the  respondent. — ^I  submit  that  it 
is  necessary  that  the  name  of  the  parish  should  be 
inserted.  The  Beform  Act  requured  no  list  to  be 
mentioned.  The  6^7  Yict.  c.  18  cured  that  in- 
convenience as  far  as  notice  to  the  overseer  was 
concerned,  but  said  nothing  about  notice^  to  the 
party,  except  in  the  case  of  a  county  objection, 
and  there  in  the  body  of  the  notice  the  parish 
must  be  specified.  In  the  new  Act  the  note 
which  applied  to  the   form  of  notice  to  the  over- 
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Beers  only,  has  been  made  applioable  to  the  party 
ae  well.  In  Wana&y  y.  Perkin$  (7  M.  A  G.  127 
14  L.  J.  60,  G.  P.)  the  objection  to  the  notioe  was 
that  it  did  not  speoify  the  name  of  the  parish.  It 
was  held  that  as  to  the  oYerseers,  notioe  to  them 
was  equivalent  to  notioe  of  obiection  oonoerning 
their  own  parish;  bnt,  as  to  the  party,  the  note 
reaairing  the  list,  when  there  was  more  than  one 
to  oe  speoified,  did  not  apply  to  him  bat  only  to 
the  overseers,  and  therefore  there  was  no  need,  for 
the  parish  to  be  specified  as  far  as  he  was  oon- 
cerned.  Bat  now,  by  the  new  Act,  the  note — the 
wording  of  which  is  the  same  as  the  note  in  the 
old  Act — is  made  to  apply  both  to  the  overseers  and 
the  party,  and  therefore  it  follows  that  in  the  notice 
to  the  party  the  parish  mast  be  specified.  [Lord 
GoLEBiDOB. — ^To  make  yoar  argument  good  yoa 
must  show  that  "  list  of  voters  *'  meant  ''  list  of 
parochial  voters."  Wantey  v.  Perkins  waJ  not  a 
decision  on  the  term  list  of  voters,  bat  only  on  the 
point  whether  the  note  to  No.  10,  schedule  B.  was 
applicable  to  No.  11  also.]  Form  I.  speaks  of  a 
list  to  be  made  out  in  divisions;  what  is  the 
listP  Sect.  15  of  the  Act  says  that  the  over- 
seers for  each  parish  are  to  make  oat  the  list 
for  their  parishes  in  divisions.  Then  the  note 
to  Form  I,  says  yoa  shall  specify  that  list 
and  the  division  of  that  list.  Therefore  where 
you  have  to  Bpecify  the  list  yoa  must  specify  the 
parish  list.  The  schedule.  Form  A.,  mentions  a 
number  of  lists  that  the  overseers  are  to  make 
out  for  their  several  parishes,  and  there  is  nothing 
to  control  the  meaning  of  ''list"  as  oontendea 
for  by  ^e  appellants.  In  Moon  v.  Andrew 
(19  L.  T.  Rep.  N.  S.  452 ;  4  L.  Rep.  461,  G.  P.) 
it  was  held  that  when  a  man  has  to  describe  him- 
self as  on  the  list  of  voters,  he  must  sa^  on  what 
parish  list.  I  submit  that  here  the  objector  has 
not  complied  with  the  form  by  not  specifying  the 
parish. 

Kingsford,  for  the  town  clerk,  who  had  been 
made  one  of  the  respondents,  did  not  argue. 

Eidley  in  reply. — Moon  v.  Andrew  (uhi  sup.)  is 
not  a  decision  on  this  point.  The  simple  question 
there  was  whether  an  objector  had  complied  with 
the  form  of  notice,  and  it  was  held  that  under  the 
circnm stances  be  had.  [He  was  then  requested  to 
confine  his  reply  to  the  argument  raised  on  the 
note  to  Nos.  3  and  4  of  Form  I.  Gbovb,  J. — 
The  argument  is  that,  if  in  that  note  list  does  not 
mean  qualification  list,  neither  does  it  mean  that 
in  the  former  note.]  I  can  only  suggest  that,  as 
the  object  of  the  Act  was  to  assimilate  the  pro- 
cedure  of  municipal  registtation  to  parliamentary, 
the  form  may  have  been  copied  and  inserted  where 
it  has  no  application. 

Lord  GoLBRiDOE,  C.J. — I  am  of  opinion  that  the 
decisions  of  the  revising  barristers  in  these  two 
cases  were  wrong,  and  that  these  appeals  must  be 
allowed.  The  objectors  in  these  cases  gave  the 
noticep  of  objection  in  the  exact  words  of  the  form 
appended  to  the  Act  of  1878,  and  these  notices 
were  rightly  dated  and  signed.  The  only  diffe- 
rence between  the  two  cases,  and  one  which  I 
think  is  no  difference  in  point  of  law,  is  that  in  the 
Westminster  case  the  person  objected  to  claimed 
as  a  lodger,  and  in  the  Nottingham  case,  the  claim 
was  as  occupier,  or  in  some  other  way,  but  at  any 
rate  not  as  a  lodger.  There  is  no  real  distinction 
between  the  two  cases.  The  objection  was 
founded  on  the  words  of  the  note  to  Nos.  1  and  2 


of  Form  I.  of  the  Parliamentary  and  Municipal 
Registration  Act  of  1878.    The  words  of  the  note 
are  :  "  If  there  is  more  than  one  list  of  parliamen* 
tary  voters,  the  notice  of  objection  in  each  of  the 
above  two  cases  Nos.  1  and  2  shoald  specify  the 
list  to  which  the  objection  refers,  and  if  the  list 
referred  to  is  made  out  in  divisions,  the  notioe  of 
objection  should  specify  the  division  to  which  the 
objection  refers."    No.  1  is  the  form  of  notice  of 
objection  to  be  given  to  the  overseers ;  No.  2  is 
the  form  of  notice  of  objection  to  be  given  to  the 
person  objected  to.    The  question  to  determine  is, 
what  is  the  meaning  of  *'  list"  in  the  expression 
"  should    specify  the  list."      The  argument  on 
behalf  of  the  appellants  is,  that  the  list  of  a  parlia- 
mentary borough  is  made  up  of  persons  qualified 
in  respect  of  different  rights ;  for  example,  freemen, 
occnpiers,  lOZ.  householders,  or  lodgers,  Ao.^  and 
the  list  is  consequently  a  list  of  voters,  arranged 
ubder  each  head  of  franchise,  and  they  contend 
that  the  information  the  voter  is  entitled  to  is, 
to  which  list,  having  reference  to  the  diversity  oC 
the  franchise,  the  objection  is  made.     On  the 
other    side   it    is  contended   that,  as  in    many 
boroughs  there  is  more  than  one  parish,  and  in 
consequence     the     overseers     have     to     make 
oat    more     than     one     list,    and     may    haTO 
to     divide     the     parochial     list    under     diffe- 
rent   heads,    and    as    the     voter    may    olain& 
the  franchise  in  respect  of  more  than  one  parish 
in  the  borough,  he  is  entitled  to  know  to  whioh 
parish  the  objection  is  directed.    If  the  contention 
of   the    respondent  is  right,  and  that    *'  list " 
means  parochial  list,  then  th^  are  entitled  to 
succeed,  for  it  is  not  contended  here  that  any  sach 
notices  specifjring  the  lists  were  given.    If  I  had 
to  construe  this  note  quite  alone  and  without  any 
assistance  whatever,  I  certainly  could  not  deny 
that  there  was  much  in  both  contentions,  and  I 
have  felt  some  considerable  doubt  on  the  matter. 
The  note  is  appended  both  to  Nos.  1  and  2  of 
Form  I. ;  we  must  therefore  interpret  it  in  a  manner 
that  will  be  applicable  as  well  to  the  notioe  to  the 
overseers  as  to  the  party.    This  is  not  the  only 
thing,  for  in  the  Act  itself  the  word  "  division 
is  confined  to  the  sorts  of  division  enumerated  in 
sect.  15.    In  each  parish  there  may  be  three  divi- 
sions :    first,  that  which  contains  the  names  of 
persons  entitled  to  be  on  the  list,  both  as  parlii^ 
mentary  voters  and  as  burgesses ;  secondly,  that 
which  contains  the  names  of  persons  entitled  to  lie 
registered  as  parliamentary  voters  alone;    and, 
thirdly,  that  comprising  the  name  of  burgesses 
alone.    The  word  division  in  the  Act  is  strictly 
confined  to  these  three  classes,  and  therefore  we 
have   a    statutory   interpretation    of    the    word 
"division."    The  case,  however,  does  not  stand 
there,  because  by  the  Act  we  are  referred  to  the 
old  Registration  Act,  the  6^7  Vict.  c.  18,  a  oode 
of  registration  drawn  with  the  gpreatest  care,  and 
which  has  been  the  subject  of  many  legal  ded- 
sions,  and,  by  express  enactment,  the  terms  used 
in  the  new  Act  are  to  have  the  same  meaning  as 
in  the  old  Act.      That  Act  dealt  with    county 
registration  and  borough  registration,  and  there 
are  a  variety  of  forms  of  objection  g^ven,  appli- 
cable both  to  a  county  and  a  borough.    In  the 
case  of  a  county  the  form  of  notice  to  be  served 
on  an  overseer  is  silent  (that  is  in  the  body  of  the 
notice)  as  to  the  locality  of  the  franchise  to  which 
the  objection  is  raised.  The  reason  for  this  is  obvioua. 
The  overseer  has  only  a  local  jurisdiction,  and  the 
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notice  of  objection  given  to  him  mast  refer  to 
eomethinfiC  within  his  local  jorisdiotion,  and  there* 
fore  nothing  need  be  said  in  the  body  of  the  notice 
as  to  the  loGsdity  of  the  franchise  which  is  objected 
to.    Bat  when  we  come  to  the  form  of  notice  of 
objection  to  be  served  on  the  person  objected  to  in 
the  oonnty,  there,  in  the  body  of  the  notice,  we  find 
that  the  name  of   the  parish  must  be   stated. 
Therefore,  a  notice  nnder  that  Act  that  did  not 
state  in  the  body  of  it  the  locality  of  the  franchise 
wonld  be  a  bad  notice.    And  the  reason  for  that 
is  that  a  person  may  have  different  qnalifioations 
in  different  parishes,  and  it  wonld  be  a  hardship 
npon  him  not  to  specify  to  which  one  it  is  that  the 
oojeotion  is  taken.    Now,  when  we  come  to  the 
form  of  notices  of  objection  for  boronghs,  we  find 
that  in  that  there  is  no  mentipn  of  the  parish  in 
the  body  of  the  notices.     With  regara  to  the 
overseers,  the  same  reason  would  apply  as  in  the 
cane  of  connties,  they  being,  as  it  were,  officers  of 
local  jurisdiction,  and  in  some  sense  notice  of  ob- 
jection given  to  them  is  notice  of  objection^  to 
somethingwithin  their  borough.  In  this  case,  in  the 
form  of  notice  to  be  given  to  the  person  objected  to, 
there  is  no  mention  of  the  parish  in  the  notice. 
It  is  a  remarkable  thing  tbat  in  the  new  Act,  as 
regards  the  ooanty  voter,  the  name  of  the  parish 
is  to  be  inserted  in  the  notice,  tbat  being  also  the 
case  nnder  the  old  Act.   Now  we  find  in  the  old  Act 
(6  &  7  Vict.  cf.  18)  that  the  note  requiring  the  list 
to  be  specified  is  appended  only  to  the  form  of 
notice  to  be  given  to  the  overseer,  and  not  to  that 
to  be  served  on  the  party,  whereas  in  the  new  Act 
the  same  form  is  applied  to  both  the  cases.    The 
new  Act  has  adopted  the  very  words  of  the  old 
Act,  and  by  special  enactment  its  terms  are  to  be 
oonstmed  in  the  same  way ;  and,  where  we  find 
that  nnder  the  old  Act  it  would  have  been  im- 
possible to  construe  these  words  in  the  manner 
contended  for  by  the  respondents,  it  appears  to 
me  to  be  more  reasonable  to  interpret  the  new  Act 
in  the  same  wav  as  the  old.     They  are  words 
pari  materia,  ana  I  should  rather  construe  them 
in  tbe  same  way  than  do  that  violence  to  the 
old  Act  which,  it  appears  to  me,  would  follow 
if  another  construction   were   put  upon   them. 
There  is  very  little   authority  upon  the  point. 
With    great   respect,    I   think   the    case  cited 
by   Mr.    Graham    had    nothing    at   all   to    do 
with  this  case.   Moon  v.  Andrews  {uhi  9Up,)  decided 
that  in  a  notice  of  objection  the  words  "  borough 
of  Penryn"  was  a  sufficient  description  of  the 
objector's    parish,  it  appearing  that  of  the  six 
several    places    into    which   the    parliamentary 
borough  of  Penryn  is  divided,  one  is  known  as 
"  borough  of  Penryn."    The  court  only  held  that 
under  the  circumstances  "  borough"  was  equiva- 
lent to  "  parish."    The  other  case  cited,  that  of 
Wansey  v.  Perkins  {uhi  eup.),  appears  to  me  to  be 
in  favour  of  the  appellants  rather  than  of  the 
respondents.    In  that  case  the  overseers  made  up 
bat  one  list,  because  the  other  lists  of  the  city  of 
London  were  made  up  by  other  persons,  and  the 
court  held,  and  I  thinK  rightly  held,  that  the  note 
to  Form  No.  10  of  the  old  Act  requiring  the  list, 
where  there  is  more  than  one,  to  be  specified,  did 
not  apply  to  the  case,  as  the  overseers  made  out 
but  one  list ;  and  though  there  were  other  lists, 
the  notice  to  the  overseers  could  only  apply  to  the 
list  they  themselves  made  out.      As  the  Chief 
Justice  points  out,  there  is  no  great  hardship  cast 
on  the  party  by  the  fact  of  the  particular  list  in 
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the  borough  not  having  been  specified.    In  the 
case  of  a  county  where  there  are  a  variety  of 
qualifications  the  case  is  different,  and  it  would  be 
a  hardship  upon  him  if  he  is  not  told  to  what  list 
or  to  what  Qualification  the  objection  is  made. 
In  the  case  or  a  lodger,  which  is  one  of  the  cases 
before  us,  who  year  by  year  makes  a  local  claim 
to  local  people  in  order  to  retain  the  franchise, 
when  objection  is  made,  he  must  know  to  what 
parish  the  objection  refers ;  for  no  man  can  be  a 
lodger   in    two  places    at  the   same  time.      In 
other  cases  there  may  perhaps  be  more  difficult. 
In  the  case  of  a  freeman  there  would  be  no  dim- 
oulty,  and  in  the  case  of  an  occupier  it  is  hard  to 
see  what  hardship  would  exist.    I  quite  agree  with 
the  remarks  of  Tindal,  C.J.  in  Wansey  v.  Perhina 
(ubi  eup,),  that  the  person  knowing  what  parishes 
his  property  is  situated  in,  may  inquire  of  the 
objector  or  examine  the  lists  of  persons  objected 
to  for  the   parishes   in   which   his   property  is 
situated.    I  think,  therefore,  that  the  list  to  be 
specified  means  that  the  character  of  the  qualifi- 
cation objected  to  must  be  specified.    If  that  were 
all,  and  the  matter  stood    quite  alone,  I  think 
it  would   be    quite   clear;    but   I    cannot   deny 
that  there  is  much  in  Mr.  Wright's  argument 
derived   from    the   note    to   Nos.    8  and   4  of 
Forin   I.      This    certainly    raises     a  difficulty, 
as  it  is  couched  in  identical  terms  with  the  note 
which  refers  to  the  form  of  objections  to  the 
parliamentary  franchise.  But  I  do  not  think,  even 
m  the  note  to  the  form  of  municipal  objections, 
the  word  "  list "  can  mean  parochisl  list,  and  I  am 
not  at  all  prepared  to  say  what  it  does  mean. 
The  difficulty,  however,  is  not  sufficient  to  over- 
turn the  objection  to  give  the  word  the  meaning 
contended  for  by  the  respondents,  considering  the 
wording  of  this  Act,  and  the  violence  which  must 
be  done  to  the  old  Act,  if  their  argument  were  to 
prevail.    Therefore,  without  saying  that  it  is  free 
from  difficulty,  I  think  that  the  appellants  are 
right,  and  that  the    decisions  of   the    revising 
barristers  were  wrong,  and  these  appeals  must  be 
allowed. 

Geove,  J. — I  am  of  the  same  opinion.  The 
note  to  Nos.  1  and  2  of  Form  I.  is  applied  to 
both  the  notice  to  the  overseers  and  the  notice 
to  the  person  objected  to.  The  list  mentioned 
cannot,  I  think,  mean  the  parochial  liRt,  for  the 
overseers  must  know  what  the  parish  is  by  the 
fact  of  the  notice  being  addressed  to  them  as 

"  overseers  for  the  parish  of ,"  and,  therefore, 

there  is  a  sufficient  specifying  of  the  parish,  so 
far  as  the  overseers  are  concerned,  and  a  further 
specifying  of  it  to  them  would  be  unnecessary. 
Therefore  I  must  give  it  another  meaning,  and 
one  that  is  applicable  to  both  notices,  and  the 
meaning  I  give  to  it  is,  "  list  of  qualifications."  I 
get  a  body  of  argument,  to  which  my  Lord  has 
referred,  showing  that  this  note  is  almost  a  copy 
of  the  note  in  the  old  Registration  Act,  and  there 
are  strong  reasons  for  saying  that,  when  Parlia- 
ment uses  the  same  words  in  a  statute  pari 
materia  with  another,  the  words  are  to  have 
the  same  meaning  in  each.  The  note  is  very 
special  in  its  terms,  and  the  Logisiatore  has  made 
it  apply  to  both  forms  specially,  and  I  cannot 
think  that  it  has  so  applied  it  carelessly.  The 
argument  of  the  respondent,  that  it  is  so  appli- 
cable to  the  two  cases  only  by  giving  to  it  one 
meaning  when  it  is  applied  to  the  oase  of  over- 
seers in  the  old  Act,  and  a  different  one  when 
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it  is  applied  to  the  case  of  the  person  objected 
to  in  the  new,  leads  me  to  consider  that 
the  appellants  are  entitled  to  oar  judgment. 
I  was  mach  impressed  with  the  argument  which 
Mr.  Wright  put  as  to  the  "  list "  mentioned  in  the 
note  to  Nos.  3  and  4  of  Form  L  It  is  said 
there  cannot  be  more  than  one  burgess  list.  I  at 
first  thought  that  it  miffht  have  some  reference  to 
the  divisions  spoken  (3  in  the  former  note,  and 
that  possibly  there  might  be  two  lists,  but  when 
the  note  itself  goes  on  to  speak  of  the  divisions 
that  solution  is  taken  away.  I  am  therefore 
obliged  to  leave  it  nnexplained.  There  m^j  be 
some  meaning  in  it,  but  I  do  not  comprehend  it. 
Ko  doubt  it  is  a  difficulty  which  has  arisen 
possibly  from  copying  a  form  out  of  one  Act  into 
another.  But  we  are  not  entitled  to  assume  that 
there  is  error  or  mistake  in  the  Act  It  is 
not,  however,  sufficiently  strong  to  overcome 
the  arguments  derived  from  the  comparison  of 
this  Act  with  the  former  Act,  and  the  other 
arguments  that  I  have  alluded  to,  and  therefore 
I  am  of  opinion  that  these  appeals  most  be 
allowed. 

LiHDLBT,  J. — I  am  of  the  same  opinion.    Both 
these  cases  turn  on  the  cons'^ruction  to  be  placed 
on  the  note  to  Nos.  1  and  2  of  Form  L  of  the  Parlia- 
mentary and  Municipal  Begistration  Act  of  1878. 
The  8th  section  of  the  Act  says  that  the  schedule  and 
the  notes  shall  be  construed  and  have  effect  as  if 
enacted  in  the  body  of  the  Act,  and  therefore  we 
have  to  construe  the  form  and  the  note  exactly  as 
if  they  formed  part  of  the  Act.     The  note  says, 
*'  if  there  is  more  than  one  list,"  &a    Now  there 
may  be  more  than  one  list  under  several  circum- 
stances.   If  there  is  more  than  one  parish,  there 
will  be  more  than  one  list,  and  there  may  be  more 
than  one  list  made  out  by  the  overseers  in  any  one 
parish.    Mr.  Bidley  says  there  will  be  no  mean- 
ing in  informing  the  overseers  that  it   is    the 
parochial  list  which  is  objected  to,  for  you  suffi- 
ciently inform  them  of  the  parish  by  sending  to 
them  the  notice  of  objection,  and  therefore  the 
different  lists  referred  to  must  mean  something 
else,  that  is,  the  qualification  lists  as  made  out  by  the 
overseers.    Havmg  therefore  got  the  meaning  to 
be  assigned  to  the  word  as  regards  the  form  of 
notice  to  the  overseers,  it  is  a  strong  thing  to  say 
that  it  means  something  different  when  applied  to 
the  form  of  notice  to  the  party.    Mr.  Graham  has 
attempted  to  dispose  of  the  difficulty  by  saying 
that  tne  same  information  is  to  be  given  to  the 
party  as  to  the  overseers.    This  cannot  be  done 
without  straining  the  words  of  the  Act  to  an 
extent  beyond  that  which  they  will  bear.    If  we 
look  to  the  other  forms  we  find  that  the  objector 
has  to  stale  Lis  parish ;  so  that  where  the  parish 
has  to  be  inserted,  we  find  that  the  word  parish 
itself  is   mentioned.     There   is  a  difficulty,    as 
pointed  out  by  Mr.  Wrieht,  with  regard  to  the 
note  to  Kos.  3  and  4  of  Form  I.,  and  while  I  do 
not  pretend  to  be  able  to  give  the  full  meaning  of 
the  note  to  Nos.  3  and  4,  Form  I.,  still  I  decline  to 
accept  Mr.  Wright's  argument  to  the  extent  of 
upsetting  that  which  here  is  quite  plain.    Looking 
therefore  to  the  language  of  this  Act,  and  that  of 
the   previous  Act,    I   am  oE  opinion   that   the 
revismg  barristers  allowed  these  objections  where 
they  ought  to  have  disallowed  them,  and  their 
decuions  must  be  reversed. 

Decmona  of  the  revinng  harrUterB  rever$ed. 


Solicitors  for  appellant  Mortiock,  Boger9(mg 
Ford,  and  Co. 

Solicitor  for  respondent  Farrer,  Forrer. 

Solicitor  for  appellant  Hall,  EUitf  Mundayt  and 
Oo. 

Solioifcors  for  the  respondent  Oiopper,  Tarr  and 
Oo.  

Tuesday,  Nov.  25, 1879. 

(Before  Lindlbt  and  Lopbs.  JJ.) 

Hatward  v.  Scott,  (a) 


ParliametU — BegUfraUon — Fenont  VMai 
hy  any  law  or  statidB  from  tMfimg  —  B6oeipi 
of  paroeihicil  rddef-^l  §r  42  Vid.  &  26,  s.  28, 
8uh'$ed.  7. 

The  Parliamentary  arid  Municipal  RegiHraHon 
Act  1878  (41  ^  42  Viet,  e  26),  s.  28,  aub-eecL  7, 
emacts  that  the  revising  barrister  **  ehaU  expunge 
(he  name  of  every  person,  whether  objected  to  or 
not,  where  it  is  proved  to  the  revising  barrister 
that  such  person  was  on  the  last  day  of  July  then 
next  preceding,  incapacitated  hy  any  law  or 
statute  from  voting  at  an  election  for  the  porlio- 
mentary  borough  or  an  election  for  ihe  municipal 
borough  as  ihe  case  may  be  to  which  the  list  tis- 
lates:^ 

Held,  thai  the  incapacity  there  referred  tots  a  gene- 
ral  incapacity  to  vote  at  any  election,  and  not  a 
temporary  incapacity  to  vote  at  any  partieular 
election ;  and  ihert^ore  the  revising  barrister  was 
not  bound  to  expunqe  the  names  of  persons  who 
hcid  received  parockial  relief  during  the  guoli- 
fying  period  oiki  to  whom  no  notice  of  objection 
had  oeen  given. 

This  was  a  consolidated  appeal  frcm  the  decision 
of  the  revising  barrister  for  the  dty  and  borough 
of  Bath. 

Gabm. 

At  a  court  held  at  Bath,  on  the  8rd  Oct.  1879 
before  me,  the  barrister  appointed  to  revise  the 
lists  of  voters  for  the  city  and  borough  of  Bath, 
an  application  was  made  to  me  by  Samuel  Hay- 
wara  on  the  list  of  voters  for  the  said  borongh,  to 
expunge  from  the  list  of  voters  for  the  parish  of 
Lyncombe  and  Widcombe  (list  1,  division  1),  in 
exercise  of  the  powers  conferred  on  me  by  sab- 
sects.  7  and  8  of  sect.  28  of  41  A  42  Yict.  o.  26, 
the  name  of  Gheorge  Baker  and  eight  other  persona 
in  schedule  1,  consolidated  with  this  case  on  the 
ground  that  the  said  George  Baker  and  the  said 
eight  other  persons  had  received  parochial  relief 
during  the  qualifying  period. 

An  application  was  also  made  to  me  by  the  said 
Samuel  Hayward  to  expunge  under  the  same 
powers  the  name  of  William  Olarke  on  the  list  6t 
voters  for  the  parish  of  Lyncombe  and  Widcombe 
(list  1,  division  1),  and  fifty  other  persons  in  aoh^ 
dule  2  consolidated  with  the  case  on  the  ground 
that  the  said  William  Olarke  and  fifty  other 
persons  had  not  occupied  the  qualifying  premises 
as  owners  or  tenants,  as  required  by  statntOp 
during  the  qualifying  year. 

In  neither  of  the  said  cases  had  notice  of 
objection  been  given  as  required  by  6  A  7  Yiot. 
c.  18,  s.  17,  as  amended  by  41  &  42  Vict,  a  26. 

The  facts  of  receipt  of  parochial  relief  by  peraona 
named  in  schedule  1,  and  non-occupation  of 
qualifying  premises  by  persons  named  in  schedole 
2,  were  admitted. 

(a)  Beported  hj  W.  J.  Smith,  Eiq.,  B§niMttit-eX-iMw. 
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I  was  of  opinion  that  the  words  of  the  snb-seot. 
7  and  8  of  sect.  28  of  41  A  42  Yiot.  c.  26  did  not 
apply  to  either  of  the  said  cases,  and  retained  the 
names  of  George  Baker  and  eight  other  persons 
in  sohedale  1,  and  the  names  of  William  Clarke 
and  fifty  other  persons  in  schedule  2. 

If  the  coart  be  of  opinion  that  my  decision  is 
wrong  as  to  the  names  m  schedule  1,  the  register 
is  to  be  amended  by  expunging  the  names  of  the 
said  G^eorge  Baker  and  eight  other  persons  in 
the  said  schedule  1. 

If  the  court  be  of  opinion  that  my  decision  is 
wrong  as  to  the  names  of  William  Clarke  and 
fifty  other  persons  in  schedule  2,  the  register  is  to 
be  amended  by  expunging  the  names  of  William 
Clarke  and  fifty  other  persons  in  schedule  2. 

Bidley  far  the  appellant.— This  case  turns  on 
the  construction  to  be  placed  on  sub-sect.  7  of 
sect.  28  of  41  A  42  Yiot.  c.  26  (a)  and  the  ques- 
tion is  whether  b^  the  receipt  of  parochial  relief  a 
person  is  incapacitated  by  any  law  or  statute  from 
voting.  I  cannot  argue  the  point  as  to  non-occu- 
pation.   There  is  one  authority  against  me : 

Btewe  T.  JoUiffe,  90  L.  T.  Bep.  N.  S.  795 ;  L.  Bep. 
9  C.  P.,  734. 

Lord  Coleridge  there  in  giving  in  judgment  says : 
"  The  receipt  of  alms — supposing  the  alms  in  the 
case  to  be  such  as  to  disqualify — the  receipt  of 
parochial  relief;  non-residence  within  the  proper 
distance  of  the  borough ;  non-occupation ;  in- 
sufficient qualification  ;  none  of  these  things  appear 
to  satisfy  the  words  of  this  proviso.  It  does  not 
mean  x>er8ons  who  from  failure  in  the  incidents  or 
elements  of  the  franchise  could  be  successfully 
objected  to  on  the  revision  of  the  register,  it 
means  persons  who  from  some  inherent  or  for  the 
time  irremovable  quality  in  themselves,  have  not, 
either  by  prohibition  of  statute  or  at  common  law 
the  status  of  parliamentary  electors.  Such,  for 
eiample,  are  peers,  whether  of  the  United  Kingdom 
or  of  Scotland  or  of  Ireland,  women,  persons 
holding  certain  offices  or  employments  the  subjects 
of  statutory  prohibitions,  and  persons  convicted 
of  crimes  which  disaualify  them  from  voting. 
I  do  not  sa^  this  list  is  exhaustive.  It  is 
enough  to  give  examples  of  the  cases  in  which 
I  think  the  register  would  be  still  open." 
There  the  receipt  of  parochial  relief  is  not  treated 
as  an  incapacity,  but  I  submit  it  was  there 
placed  in  the  wrong  list  by  the  Chief  Justice. 
The  case  of  parochiiu  relief  differs  from  the  cases 
of  non-oocupation  or  insufficiency  of  qualification, 
which  are  cases  of  failure  to  comply  with  the 
affirmative  requirements  of  the  statute.  The 
Beform  Act  (2^3  Will.  4,  c.  45,  s.  36),  (b)  says 
that  persons  in  the  receipt  of  parochial  relief  shall 

(a)  By  41  A  42  Yiot,  o.  26,  s.  28,  sub-seot.  7. :  He  shall 
expnnge  the  name  of  every  person  whether  objected  to 
or  not,  where  it  is  pzoved  to  the  revisinfif  harriater  that 
■aoh  person  was  on  the  last  day  of  Jnly  then  next  pre- 
oedinff  incapadtated  by  any  law  or  statute  from  Totin^ 
at  an  election  for  the  parliamentary  borongh,  or  an 
deotion  for  the  mnnidpal  borongh  as  the  case  may  be  to 
whioh  the  list  relates. 

(()  By  2  A  3  Will.  4,  o.  45,  s.  86 :  And  be  it  enacted 
that  no  person  shall  be  entitled  to  be  registered  in  any 
year  as  a  voter  in  the  election  of  a  member  or  members 
to  serve  in  anv  fntnre  Parliament  for  any  city  or  borough 
who  shall  within  twelve^  calendar  months  next  previous 
to  the  last  day  of  July  in  snoh  year  have  received  paro- 
chial relief  or  other  alms  which  by  the  law  of  Parliament 
now  disqualify  from  voting  in  the  election  of  members 
to  serve  m  Parliament. 


net  be  entitled  to  be  on  the  register.  By  the 
40th  section  of  the  Bepresentation  of  the  People 
Act  of  1867  (a)  the  overseers  are  to  omit 
the  names  of  persons  receiving  parochial  relief 
from  the  list,  and  in  this  case  they  failed 
in  their  duty  in  putting  them  on.  [Lopbs,  J. 
— They  always  have  been  put  on,  and  we  are 
bound  by  the  decision  in  Stowe  v.  JoUiffe  [uhi  sup,) 
It  would  be  a  great  hardship  if  the  overseers 
could  strike  their  names  out  without  their  being 
able  to  defend  them.]  They  can  claim.  It  is 
difficult  to  know  what  application  the  words 
would  have:  they  would  apply  only  to  married 
women  and  peers.  WUeon  v.  The  Toum  Olsrk  of 
Bedford  (L.  Bep.  4  0.  P.  398)  shows  that  the 
revising  barrister  has  the  right  to  expunge 
the  names  of  persons  disqualified,  even  when 
there  is  no  objection  taken.  The  Act  of 
1878,  by  the  12th  section,  (&)  has  made  it 
the  duty  of  the  overseeis  to  ascertain  from  the 
relieving  officers  the  names  of  all  persons  who 
are  disoualified  by  reason  of  having  received 
parochial  relief,  and  when  that  is  read  with 
sect.  28,  sub-sect.  7,  it  constitutes  a  statutory  in- 
capacity. [Lopes,  J. — If  a  person's  name  is  omitted 
from  the  list  his  attention  is  drawn  to  the  fact, 
imd  he  may  claim ;  bat  if  he  sees  his  name  on  the 
list  he  concludes  it  is  all  right,  and  then  he  would 
be  struck  oE  without  any  opportunity  of  defend- 
ing his  vote,  and  without  any  notice  of  objectiou.] 
The  8th  sub-section  of  sect.  28  (c)  has  provided  for 
that.very  case,  and  says  that  the  revising  barrister 
niay  give  notice  to  the  person  before  he  strikes 
him  ofiT,  so  that  he  may  come  and  defend  his  vote. 
I  submit  that  the  incapacity  referred  to  is  some- 
thing which  attaches  to  the  person  of  the  voter 
and  disentitles  him  to  vote,  and  that  parochial 
relief  has  been  made  such  a  disqualification  by 
the  statute  I  have  referred  to. 

Odgerst  for  the  respondent,  was  not  called  upon. 

LiivDLET,  J.~I  think  that  the  decision  of  the 
revising  barrister  was  quite  right,  and  must  be 
affirmed.  The  question  raised  is  whether  he  was 
bound  under  the  words  of  this  Act  to  expunge  the 
names  of  these  persons,  to  whom  no  objection  had 
been  made,  on  the  ground  that  they  were 
incapacitated  from  voting  by  the  receipt  of 
parochial  relief  and  non-occupation.  To  pass  over 
the  latter  point  which  was  not  argued  and  proceed 
to  the  first  one;  the  case  turns  on  the  construction 
of  a  few  words  of  subsect.  7  which  runs  thus : 
'*  He  shall  expunge  the  name  of  every  person 
whether  objected  to  or  not,  where  it  is  proved  to 
the  revising  barrister  that  such  person  was  .  .  . 

(a)  By  80  A  31  Vict.  c.  102,  s.  46  .  .  .  .  The  over- 
seers of  every  parish  shall  omit  from  the  lists  made  ont 
by  them  of  persons  entitled  to  vote  for  the  borough  and 
county  in  which  snch  parish  is  situate  the  names  of  all 
persons  who  have  received  parochial  relief  within  twelve 
calendar  months  next  previons  to  the  last  day  of  Jnly  in 
the  year  in  which  the  list  is  made  ont. 

(6)  By  41  A  42  Vict.  c.  26,  s.  12,  The  overseers  of  every 
parish  ....  shall  ascertain  from  the  relieyiog  officer 
acting  for  that  parish,  the  names  of  all  persons  who  are 
disqualified  for  being  inserted  in  the  list  of  parliamentary 
voters  or  bnrghers'  lists  for  that  parish,  by  reason  of 
having  received  parochial  relief  .... 

(c)  ISect.  28,  sno-sect.  8.  Before  expunging  from  a  list 
the  name  of  any  person  not  objected  to  the  revuing 
barrister  shall  cause  snch  notice,  if  any,  as  shall  appear 
to  him  necessary  or  proper  under  the  circumstances  of 
the  proposal  to  expunge  the  name  to  be  given  to,  or 
left  at,  the  usual  or  hut  known  place  of  abode  of  such 
person. 
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incapacitated  by  aoj  law  or  statate  from  Toting  at 
an  election  for  the  parliamentary  boron  gh  or  an 
election  for  the  monioipal  borongh  as  the  case 
may  be,  to  which  the  list  relates."  Now  it  has 
been  argned  that  a  person  in  receipt  of  parochial 
relief,  or  who  has  within  the  twelve  months  been 
in  receipt  of  snch  relief,  onght  not  to  be  on  the 
list  at  all,  and  therefore  is  incapacitated  nnder 
this  snb-section,  and  it  is  said  that  there  will  be 
difScnlty  in  defining  what  is  the  incapacity  referred 
to  unless  it  refers  to  snch  a  case  as  this. 
To  my  mind  the  section  points  to  a  general 
kind  of  incapacity,  and  not  to  sach  an  in- 
capacity as  the  receipt  of  parochial  relief. 
The  words  are  peculiar;  they  are,  not  that 
he  shall  strike  off  the  names  of  persons  "  not 
qualified  "  but  incapanitated,  and  therefore  seem  to 
point  to  some  other  kind  of  objection  to  a  person 
voting  than  those  arising  from  any  of  the  statu- 
tory requirements  being  wanting.  But  without 
further  discussing  the  matter  I  think  the  case  is 
concluded  by  the  case  cited  of  Stowe  v.  Joliffe  (uhi 
Bup.),  and  though  that  case  is  a  decision  on  a 
different  statute  the  ratio  decidendi  is  applicable 
to  the  present  case.  I  think,  therefore,  that  the 
decision  of  the  revising  barrister  was  right,  and 
must  be  afiirmed. 

Lopes,  J. — I  think  that  we  are  bound  by  the 
decision  in  Stowe  v.  Joliffe  {uhi  sup.),  and  if  that 
decision  did  not  apply  I  still  think  that  the 
revising  barrister  was  right.  The  word  in- 
capacitated in  this  sub-section  has  reference 
to  some  general  incapacity  to  vote  at  any  election 
and  not  to  some  temporary  incapacity  which  may 
have  reference  to  one  election  alone— e.^.,  they 
refer  to  such  cases  as  peers  of  the  realm  or 
married  women.  Those  who  have  any  knowledge 
of  the  working  of  the  Registration  Acts  in 
boroughs  will  think  this  decision  of  the  revising 
barrister  a  wise  and  salutary  one.  I  think  it 
was  perfectly  right,  and  the  appeal  will  be  dis- 
missed. 

Decision  affirmed. 

Solicitors  for  the  appellant^  Ellis,  Munday,  and 
Co. 
Solicitor  for  the  respondent,  Eicketts,  Bath. 


Tuesday,  Nov.  18,  1879. 

(Before  Gbove  and  Lihdlet,  JJ.) 

Ford  v.  Drew,  (a) 

Parliament — Registration  appeal — Borough  vote — 
Residence  -  Absence  from  nominal  residence — 
2^3  WiU.  4.  c.  45,  s,  31. 

The  respondent's  name  was  objected  to  on  the  list  of 
voters  for  tJie  city  and  borough  of  Exeter,  on  the 
ground  that  he  had  not  resided  for  six  calendar 
months  previous  to  the  Ibth  July  last  within  the 
prescribed  distance  of  the  borough  boundary* 

It  was  proved  that  the  respondent^  who  was  in  other 
respects  duly  qualified,  had  during  a  portion  of 
the  statutory  period  been  actually  absent  in 
London  under  articles  to  a  solicitor  there;  hut 
thai  a  bedroom,  in  which  some  of  his  property 
remained,  had  been  always  set  apart  for  his  ex* 
elusive  use  in  his  father's  house  at  Ejceter,  with 
the  right  to  use  it  whenever  he  thought  fit. 

Held,  that  this  was  not  Fvffldent  to  constitute  rest' 
dence  wUhin  2  j-  3  WHl  4,  c.  45,  s.  31. 

(a)  fioported  by  J.  A.  Foote,  Eaq.,  Barriater-at-Law. 


Appeal  from  a  decision  of  the  revising  barristar 
for  the  city  and  county  of  Exeter,  who  stated  the 
following 

Case. 

At  a  court  held  by  me.  the  revising  barrister,  for 
the  revision  of  the  lists  of  voters  for  the  said  dtj 
on  the  22nd  Sept.  1879,  the  respondent's  name 
appeared  on  Form  D.,  No.  2,  for  the  parish  of  St. 
Sidwell,  of  the  list  of  persons  entitled  to  vote  at 
the  election  of  members  to  serve  in  Parliament 
for  the  said  dty,  as  the  owner  of  a  freehold  rent 
charge,  and  the  appellant  duly  objected  to  the 
respondent's  name  being  retained  on  the  said  list, 
upon  the  ground  (as  far  as  it  is  material  to  ibis 
case),  "  that  the  respondent  had  not  resided  for 
six  calendar  months  previous  to  the  15tb  July 
last,  within  the  said  city  or  within  seven  statate 
miles  thereof.*' 

The  following  facts  were  proved : 

1.  For  a  long  time  previously  to  the  month  of 
May  1878,  the  respondent  had  continuously  resided 
at  his  father's  house  (which  is  within  seven  mUea 
of  the  said  city)  as  a  member  of  his  father's 
family,  and  a  separate  bedroom  was  set  apart  for 
his  exclusive  use  in  the  said  honse,  and  the  same 
room  has  continued  to  be  so  as  aforesaid  set  apart 
for  the  respondent's  exclusive  use,  with  the  right 
to  use  it,  up  to  the  present  time  whenever  he 
thoDght  fit;  and  he  has  always  kept  some  of  hie 
clothes  and  other  property  in  the  said  room. 

2.  Some  time  previously  to  the  said  month  of 
May  the  respondent  had  been  articled  as  a  clerk 
to  a  Mr.  Follett,  a  solicitor,  at  Exeter,  and  he  had 
served,  within  about  nine  months,  the  full  time  of 
his  clerkship  under  the  said  articles. 

8.  In  the  said  month  of  May,  in  conseqnenoe  of 
the  said  Mr.  Follett  haying  ceased  to  practise  as  a 
solicitor,  the  respondent  (who  was  then  of  full 
age)  articled  himself  to  a  Mr.  Lake,  a  solicitor,  in 
London,  for  the  purpose  of  completing  the  nn* 
expired  time  under  his  articles  to  the  said  Mr. 
Follett,  and  the  said  articles  to  the  said  Mr.  Lake 
expired  on  the  20th  Jan.  1879. 

4.  In  the  said  month  of  May  the  respondent 
went  to  London  for  the  sole  purpose  of  serving 
under  the  said  articles  to  the  said  Mr.  Lake,  and 
subject  thereto  he  always  intended  to  and  did 
continue  his  said  residence  with  the  right  to  the 
said  room  in  his  said  father's  house,  until  the  pre- 
sent time. 

5.  In  the  month  of  Aug.  1878,  and  whilst  the 
respondent  was  serving  under  his  said  articles  to 
the  said  Mr.  Lake,  he  (with  Mr.  Lake's  permis- 
sion) returned  to  his  father's  said  house  for  his 
holidays,  and  slept  in  the  aforesaid  room  for  about 
three  weeks.  He  then  went  back  to  London 
under  the  said  articles  and  remained  there  until 
the  23rd  Jan.  of  this  year,  on  which  last-named 
day  he  came  back  to  his  father's  house,  and  has 
resided  therein  and  slept  in  the  said  room  from 
thence  until  the  present  time. 

6.  The  respondent  is  not  married,  and  has  had 
no  other  home  but  the  said  house  of  bis  father,  and 
the  said  room  therein,  as  is  hereinbefore  men* 
tioned,  during  the  whole  time  aforesaid,  except 
under  the  circumstances  herein  stated,  when  he 
was  in  London,  serving  under  the  said  articles  to 
the  said  Mr.  Lake. 

7.  The  appellant  contended  that  the  respondent 
was  not  a  tree  agent  to  return  to  or  reside  at  his 
father's  said  house  when  he  was  serving  under  the 
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said  kslriiamed  articles,  and  that  he  had  not  the 
right  to  reside  there  daring  that  time  withoac  the 
permission  of  the  said  Mr.  Jjake. 

On  behalf  of  the  respondent  it  was  contended 
that,  notwithstanding  the  said  articles,  he  had 
a  residence  within  seven  miles  of  the  city  of 
Exeter,  and  had  the  right  to  reside  there  during 
six  calendar  months  previoas  to  the  15th  Jaly 
last. 

I  decided  that  the  respondent's  residence  was 
sufficient  to  satipfy  the  requirements  of  the  Act 
2  &'3  Will.  4,  c.  45,  s.  31,  and  I  retained  his  name 
on  the  said  list  of  voters  for  the  said  city. 

If  the  court  be  of  opinion  that  my  decision  was 
wrong,  the  register  is  to  be  amended  by  erasing 
the  name  of  the  said  John  Gould  Drew  from  the 
said  list. 

Signed  by  the  Bevising  Barrister. 

Bompas,  Q.G.  for  the  appellant. — ^The  revising; 
barrister  was  wrong  in  holding  here  that  the  evi- 
dence of  residence  was  sufficient.  In  Ford  v.  Hart 
(29  L.  T.  Rep.  N.  S.  685 ;  L.  Rep.  9  0.  P.  273)  it 
was  decided  that  the  absence  of  an  officer  with  his 
regiment  during  the  greater  portion  of  the  year, 
though  he  resided  when  on  leave  (which  was  for 
three  months  annually)  with  his  mother,  was  fatal 
to  his  claim  based  upon  constructive  residence  at 
his  mother's  house.  Here  the  obligations  of  the 
respondent  under  his  articles  to  a  London  solici- 
tor were  entirely  inconsistent  with  residence  in 
Exeter,  and  the  distance  between  the  two  places 
rendered  it  impossible  to  suppose  that  be  could 
return  home  except  on  rare  occasions.  He  also 
cited 

WlUUhom  r.  ThomaSy  1  Lntw.  131 ;  7  M.  A^  Q.  1 ; 
B9al  V.  Ford,   87  L.  T.   Bep.  N.  S.  408 ;  47  L.  J. 

66,  0.  P. ; 
PoweU  Y,  Queit,  18  C.  B.  N.  S.  72  ; 
Ford  Y.  Pye,  29  L.  T.  Eop.  N.  S.  684 ;  L.  Hep.  9  0.  P. 


BueknUl  for  the  respondent.— Ford  v.  Hart  is 
distinguishable  from  the  present  case.  There  the 
claimant  was  not  8ui  juris ;  he  was  bound  by  the 
rules  of  the  service  to  remain  with  his  regiment, 
and  would  have  been  liable  to  a  court  martial 
under  the  Mutiny  Act  if  he  had  absented  himself. 
Here  the  respondent  was  nnder  no  obligation 
to  remain  in  London,  except  such  as  resulted  from 
a  civil  contract,  which  he  could  break  if  he  pleased. 

Bompas,  Q.C.  in  reply. 

Geovx,  J. — I  am  of  opinion  in  this  case,  upon 
the  whole  balance  of  authority,  that  there  is  not 
evidence  here  of  residence  within  the  required 
seven  miles.  There  is  no  case  exactly  in  point; 
bat  in  Ford  ▼.  Hart  (ubi  $up.)  which  is  the  nearest 
to  this  of  those  cited,  the  absence  from  the  place 
when  the  residence  was  claimed  was  of  a  more 
compulsory  character.  It  must  also  be  oberved 
that  Ford  v.  Hart  was  only  argued  upon  one  side ; 
bat,  accepting  it  as  an  authority,  I  think  that 
there  was  no  residence  here  within  the  prescribed 
Kmits.  It  appears  that  the  claimant  wo^  articled 
to  a  solicitor  m  London  during  a  portion  of  the 
■ix  calendar  months  previous  to  the  15th  of  July 
—the  exact  time  is  immaterial,  as  there  was 
admittedly  a  complete  break  in  the  period. 
Baring  the  portion  of  the  time  that  he  was  so 
articled,  what  was  the  status  of  this  gentleman  P 
He  had  his  so-called  residence  within  his  father's 
boose  at  Exeter,  where  he  had  a  room  set  aside 
for  him,  with  a  right  to  use  it  whenever   he 


thought  fit.    I  do  not  understand   that  if   his 
father  had  put  a  guest  into  that  room  the  son 
could  have  taken  possession  of  it  and  turned  the 
guest  out,  but  he  had  a  right  to  it  subject  to  the 
permission  of  his  father.    That  is  not  altogether 
unimportant,  because  his  residence  there  would 
thus  be  dependent  upon   two  permissions,  the 
permission  of  his  father  and  the  permission  of  the 
solicitor  to  whom  he  was  art  idea  in  London.    We 
must  assume  that  the  articles  were  in  the  usual 
form,  and  these  articles,  as  I  find  by  reference  to 
PuUen's  Law  of  Attorneys,  p.  37,  must  be  a  valid, 
subsisting  contract  during  the  time  it  extends  to^ 
and  bind  the  clerk  for  the  full  time  to  serve  thaft 
master,  and  that  master  only,  in  his  profession  or 
business.    Novr,  here  the  claimant's  father  resided 
near  Exeter,  and  it  would,  therefore,  be  reasonably 
impracticable  for  him  to  serve  a  person  to  whom 
he  was  articled  in  London,  and  sjili  reside  with 
his  father,  except  by  going  dov^n  on  Saturday  and 
returning  to  London  on  Sunday  night  or  Monday 
morning.    That  he  might  possibly  do  without  the 
solicitor's  permission,  but  he  has  no  power  to  do 
more.  He  nas  not  the  povrer,  without  committing 
a  breach  of  his  contract,  to  go  to  his  father's  house 
at  all,  except  on  these  occasions ;  and  considering 
the  distance,  it  is  not  very  probable  that  these 
occasions  would  be  at  all  frequent.    Substantially 
the  case  is  this,  that  during  office  hours,  at  any 
rate,  of  all  week-days  he   is    bound   to  serve  a 
solicitor  in  London.    Can  that  be  called  consistent 
with  residence  in  Exeter  P    I  am  of  opinion  that 
it  cannot.    Ford  v.  Hart  is,  as  I  have  said,  the 
case  nearest  in  point.    That  was  the  case  of  an 
officer  in  the  army,  who  had  a  room  at  his  mother's 
house,  and  himself  actually  resided  in  barracks. 
It  is  argued  that  service  in  the  army  is  of  a  more 
compulsory  nature  than  the  service  of  a  solicitor ; 
but  still  the    clerk    is    bound    to    the    solicitor 
under  a  contract,  and  he  does,  in  fact,  remain  with 
him,    having    only    the    improbable    power    of 
leaving  London  for  Exeter  once  a  week.  That  power 
would  be  dependent  upon  two  permissions,  and 
would,  in  all  probability,  be  very  rarely  exercised. 
In  Ford  V.  Hart  an  ohifer  dictum  of  Erie,  O.J.  in 
PoweU  V.  Quest  (ubi  aup.)  was  relied  on ;  but  that 
is  not  a  dictum  which  covers  this  case  at  all; 
because  in  that  instance  the  man  could  return  at 
his  own  will  and  pleasure,  without  doing  any 
wrong  to  anybody.    Here  the  claimant  could  not, 
without  permission,  absent  himself  at  all,  except  as 
I  have  mentioned.    That  being  the  case,  it  cannot 
fairly  be   said    that    he    has    his  residence  in  a 
place  which  he  can  only  visit  on  these  improbable 
occasions,  and  subject  to  two  permissions.  I  must 
say  that,  in  holding  the  evidence  of  residence  in- 
sufficient, my  mind  is  not  wholly  free  from  doubt, 
but  that  doubt  arises  more  from  expressions  in 
the  reported  cases  than  from  any    uncertainty 
which  I  feel  myself.    The  courts  have  carried  out 
the  idea  of  constructive  residence  to  such    an 
extent  that  it  is  now  rather  difficult  sometimes  to 
decide  what  does  or  does  not  come  within  the  rules 
which  have  been  laid  down  on  the  subject. 

Lin  OLE  Y,  J.— I  am  of  the  same  opinion.  We 
must  start  with  the  premiss,  as  a  matter  of  foot, 
that  the  claimant  did  not  actually  reside  within 
seven  miles  of  the  city  boundary  during  the  pre- 
scribed  six  months.  Then  comes  the  q^uestion, 
how  frtr  a  person  who  does  not  in  fact  reside  in  a 
place  is  to  be  treated  as  if  he  did  P  I  take  the 
statement  of  law  as  laid  down  in   the  case  *of 
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Powell  Y.  Queit  (18  G.  B.  N.  8.  80) :  "  Absence,  no 
matter  how  long,  if  there  be  the  liberty  of  re- 
turning at  any  time,  and  no  abandonment  of  the  in- 
tention to  retam  whenever  it  may  suit  the  party's 
pleasure  or  convenienoe  to  do  so,  will  not  prevent 
a  oonstmctive  legal  residence."  Now,  let  ns  see 
in  what  sense  the  present  respondent  was  at 
liberty  to  retam.  He  was  at  liberty  physically 
speaking,  no  donbt ;  bat,  taking  into  consideration 
tne  distance  between  London  and  Exeter,  and  the 
expense  of  the  joamey,  he  was  not  at  liberty.  He 
was  not  at  liberty  to  do  so,  consistently  with  his 
obligations.  Then,  had  he  the  intention  of  re- 
turning P  We  must  assnme  that  his  intentions  were 
consistent  with  his  obligations,  not  inconsistent 
with  them.  I  rest,  therefore,  on  these  two  facts, 
that  he  had  neither  the  power  nor  the  intention  of 
returning,  except  so  far  as  was  consistent  with  his 
obligations.  That  appears  to  me  to  dispose  of  the 
case.  The  case  of  Ford  v.  Hart  {uhi  9up.)  confirms 
this  view.  There  the  inability  to  return  arose 
fh>m  military  service ;  and  Brett,  J.  says : 
"Where  the  person  in  fact  lives  elsewhere, and 
cannot  by  law  return  to  the  borongh  withoat  per- 
mission of  another,  it  seems  to  me  that  it  is  im- 
possible to  say  that  there  is  an  intention  to  return 
within  the  meaning  of  the  terms  as  applied  to  the 
doctrine  of  constructive  residence."  So  in  Taylor*8 
ca9e  (23  L.  T.  Bepi  498 ;  L.  Bep.  6  G.  P.  609)  the 
evidence  of  residence  was  held  sufficient ;  because 
there  the  man  had  not  bound  himself  by  any 
agreement  to  reside  by  night  and  sleep  elsewhere. 
The  judgment  must  be  reversed,  but  without 
costs.  Judgment  reversed  toithoui  cosfe. 

Solicitors  for  the  appellant.  Fox  and  Co. 
Solicitor  for  the  respondent,  8.  D.  HamiUon. 


Saturday,  Nov.  29, 1879. 
(Before  Lord  Coleridge,  G.  J.,  Dsnmak  and 

LiKDLET,  J  J.) 

PiCKARD  V.  Batus.  (a) 

Parliament — Borough  vote — Begiatraiion — Lodger 
franchUe  —  Muiake   in  claim  —  Correction  — 


Amendment — DiiereUonairy  poufer  of  havrietei^'^ 
Parliamentary  and  Munidpcd  Begietraiion  Abt 
1878  (41  i-  42  Viet.  e.  26),  «.  28,  eub-eeeie.  1, 
2,6. 

The  appellant  claimed  for  the  firet  time  to  have  hU 
name  inserted  in  the  list  of  voters  for  a  horough 
in  respect  of  a  lodger  qualificaiion.  The  davuk 
was  in  the  form  H.  No.  2,  given  in  tJie  eeheduU 
to  the  Parliamentary  and  Munieipal  RegtetrO' 
tion  Act  1878,  with  the  following  defects:  In  ike 
fourth  column,  under  the  heading  '*  Amouni  of 
rent  paid,**  appeared  the  word  "  l/mer;**  and  w 
the  fifth  column,  under  the  heading  "  Name  and 
address  of  landlord,  Src.,*'  the  address  of  the 
landlord  was  omitted,  the  name  only  being  given. 
Evidence  satisfactory  to  the  barrister  was  given 
in  court  as  to  both  these  matters;  btU  the  bar* 
rister,  for  reasons  staled  m  the  ease,  refused  io 
amend. 

Meld  {afirming  the  barrisier*s  decision),  thai  hie 
power  to  mahe  the  corrections  ashed  for  was  die* 
cretionary  only,  under  sect.  2  of  sub'Sect.  28  of  the 
Parliamentary  and  Municipal  BegistrcUion  1878, 
and  not  compulsory  under  sub^s^,  1  or  sub*  sect. 
6,  and  that  his  refusal  was  right. 

"  Inst "  in  the  sub-sections  of  sect.  28  of  the  Par- 
liamentary  and  Municipal  Begistration  Act  1878 
msans  "list  of  voters." 

Appeal   from   the   Bevising   Barrister   for  the 
borough  of  Chelsea,  who  stated  the  following 

Case. 
At  a  court  held  this  6th  Oct.  1879,  by  me,  the 
barrister  appointed  to  revise  the  list  of  voters  for 
the  borongh  of  Chelsea,  Henry  Piokard  claimed  as 
a  lodffer  in  respect  of  residence  within  the  parish 
of  St.  Mary  Abbotts,  Kensington,  to  hava 
his  name  iuserted  in  the  list  of  persons  entitled  to 
vote  at  the  election  of  members  to  serve  in  Par* 
liament  for  the  parliamentary  borough  of  Chelsea. 
Such  claim  was  in  the  form  H.  Na  2  of  the 
schedule  to  the  Parliamentary  and  Municipal 
Registration  Aut  1878,  and  was  as  follows : 


Name  of  Claimant  in 
foil,  anrname  bein^ 
first. 

Description  of  rooms 
occupied,  and 
whether  fnniished 
or  not. 

Street,  Lane,  or  other 
place,  and  nnmber 
(if  anv)  of  honae 
in  which  lodgings 
sitnate. 

Amount  of  rent  paid. 

Name  and  Address  of 
Landlord   or   other 
Person  to  whom  rent 
is  paid. 

Pickard,  Hrauy. 

Two     rooms,     first 
fioor. 

46,  Abingrdon-road. 

Bniler. 

Edmnnd  Parker, 
Carpenter. 

and  such  claim  i^as  duly  signed  by  the  claimant, 
and  was  duly  witnessed,  and  was  regular  in  all 
respects,  except  as  hereinafter  stated. 

2.  In  the  second  column  of  his  claim  the  claimant 
had  omitted  to  state  whether  his  lodgings  were 
furnished  or  unfurnished,  but  I  held  that  this  was  a 
defect  which  I  could  amend  upon  proper  evidence, 
and  proper  evidence  was  given  to  me  that  his 
lodgings  were  in  fact  unfurnished. 

3.  The  claimant  had  further  omitted  to  state  in 
the  fourth  column  of  his  claim  whether  he  paid 
any  rent,  nor  could  that  information  be  gathered 
from  any  other  part  of  his  claim. 

4.  Evidence   satisfactory  to   me  was  given  in 
court  as  to  what  was  the  amount  of  rent  which  he 
actually  paid,  namely,  6«.  6d.  a  week  ;  but  I  held 
that,  in  cases  in  which  lodger  claimants  had  wholly 

omitted  to  give  the  information  which  Parliament 
rec^uired  them  to   give   upon  the  face  of  their 
claim,  I  ought  not  to  supply  the  defect  upon  evi- 
dence given  for  the  first  time  before  me  in  court, 
and  that  this  applied  with  espedal  force  to  tiie 
fourth  or  rent  column  of  Icdp^er  claims,  beoanae 
the  form  in  which   such  claims  were  originally 
required  to  be  made  by  the  Representation  of  the 
People  Act  1867,  schedule  G.,  Porm  No.  1.  had 
been  expressly  superseded  by  the  Form  H.,  No.  2, 
to  the  Parliamentary  and  Municipal  Begistration 
Act  1878;  and  by  such  new  form  the  l^ger  waa 
for  the  first  time  expressly  required  to  state  the 
amount  of  rent  paid,  so  that  it  would,  in  my 
opinion,  be  contrary  to  the  policy  of  the  latter 
Act  to  allow  such  information  to  be  given  for  the 
first  time  before  the  barrister  in  court,  and   I 
accordingly  held  that  this  objection  waa  fatal  to 

(a)  Beponed  by  J.  A. 

Foon,  Esq.,  Barriater-ftt-I 

ja,w. 

the  claim. 
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5.  The  olaimuit  had  farther  omitbed  to  state 
the  address  of  his  landlord  in  the  fifth  oolamn  of 
his  said  claims  nor  ooald  that  information  be 
gathered  from  any  other  part  of  his  olaim. 

6.  Evidenoe  satisfactory  to  me  was  given  in 
oonrt  as  to  what  was  the  address  of  his  landlord, 
namely,  the  same  address  as  that  of  the  claimant ; 
but  I  held  that  I  oonld  not  supply  the  landlord's 
address  in  the  fifth  column  npon  sach  evidence  : 
first,  becanse  it  was  admitted  before  me  that  my 
predecessors  had  always  held  this  to  be  a  fatal 
objection  to  a  lodger  claim,  and  there  was  for  this 
purpose  no  sabstantial  difference  between  Form 
No.  1  of  schedule  G.  to  the  Act  of  1867  and  Form 
H.,  No.  2,  of  the  schedule  to  the  Act  of  1878,  and 
that  I  ought  therefore  to  follow  the  established 
practice ;  and  secondly,  because  such  practice  was, 
m  my  judgment,  correct,  for  that  tne  object  of 
Parliament  in  requiring  lodger  claimants  to  give 
that  information  was  that  any  person  interested 
might  from  the  information  given  by  the  claim 
have  the  opportunity  of  making  inquiries  of  the 
landlord  or  other  person  to  whom  the  rent  was 
thereby  slated  to  be  paid,  for  the  purpose  of  test* 
ing  the  validity  of  the  claim,  before  the  holding  of 
the  revising  barrister's  court ;  and  that  that  object 
would  be  frustrated  if  the  defect  were  allowed  to 
be  supplied  upon  evidence  given  for  the  first  time 
before  the  barrister  in  court,  and  I  accordingly 
held  that  this  objection  also  was  fatal  to  the  claim, 
and  npon  both  the  above  grounds  I  disallowed  the 
claim. 

7.  The  following  eight  persons  also  claimed  as 
lodgers  in  the  said  Form  H.,  No.  2,  to  have  their 
names  inserted  in  the  said  list  [the  names  followed]. 
Their  respective  claims  were  all,  subject  to  certain 
amendments  which  I  held  myself  entitled  to  make 
and  did  make  upon  evidence  given  to  me  in  court, 
regular  in  all  respects,  except  that  each  of  those 
eieht  claimants  had  omitted  to  state  in  the  fifth 
odumn  of  their  respective  claims  the  address  of 
the  landlord  or  other  person  to  whom  their  rents 
were  respectively  paid,  nor  could  that  information 
be  gathered  from  any  other  part  of  their  respec- 
tive claims. 

8.  Evidence  satisfactory  to  me  was  given  in 
court  as  to  what  were  the  addresses  of  such  last- 
mentioned  landlords  or  other  persons  respectively, 
namely,  the  addresses  respectively  stated  in  the 
fifth  column  of  the  said  eight  claims  as  set  forth  in 
the  second  part  of  the  schedule  hereto,  but  I  dis- 
allowed each  of  these  claims  upon  the  same  ground 
as  is  stated  in  the  sixth  paragraph  of  this  case. 

9.  Due  notice  of  appeal  from  my  decision  was 
given,  and  I  ordered  the  appeals  in  all  the  before- 
mentioned  cases  to  be  consolidated. 

10.  If  the  court  should  be  of  opinion  that  my 
dooision  was  wrong,  then  the  register  of  this 
bwongh  is  to  be  amended,  as  to  the  said  Henry 
Pioikard,  by  inserting  hia  name  as  a  lodger  in  the 
fonn  stated  in  the  first  part  of  the  schedule  hereto, 
and  as  to  the  said  (other  eight  claimants)  by 
inserting  their  names  respectively  as  lodgers  in 
the  form  stated  in  the  second  part  of  the  same 
•ohedale.         Signed  by  the  Bevising  Barrister. 

The  case  was  originally  argued  by  OrompUm,  on 
behalf  of  the  appellant,  on  Nov.  19,  no  counsel 
appearing  on  behalf  of  the  respondent.  The  Gourt, 
considenng  the  auestion  to  be  one  of  considerable 
importance,  and  being  unable  on  that  day  to  arrive 
ataconQlasion,  desuid  the  case  to  be  re-argued 


before  them  on  a  subsequent  occasion,  and  inti- 
mated that  they  would  communicate  with  the 
Attorney-General  as  to  the  desirability  of  having 
counsel  instructed  to  represent  the  respondent. 
The  case  was  accordingly  re-argued  on  the  29th 
Nov. 

Orompton  for  the  appellant. — ^The  case  depends 
upon  the  proper  construction  to  be  put  uTOn 
sect.  28  of  the  Parliamentary  and  Municipal  Re* 
gistration  Act  1878  (41  A  42  Vict.  c.  26),  whidh 
defines  the  powers  and  duties  of  the  revising 
barrister.  By  sub-sect.  1  of  that  section,  he 
"  shall  correct  any  mistake  which  is  proved  to  him 
to  have  been  made  in  any  list."  By  sub-sect.  2,  he 
"  may  correct  any  mistake  which  is  proved  to  him 
to  have  been  made  in  any  claim  or  notice  of 
objection."  And  by  sub-sect.  6,  where  any  of  the 
particulars  recjuiredbj^  law  to  be  stated  in  the  list 
are  wholly  omitted  or  insufficiently  described,  the 
revising  barrister  shall,  in  case  such  matters  so 
insufficiently  described  are  supplied  to  the  satis- 
faction of  the  revising  barrister,  then  and  there 
insert  the  same  in  such  list.  [Lord  Cole- 
RiDOB,  G.J. — Sub-sect.  6  appears  to  me  to  relate  to 
lists  of  voters  only,  and  to  have  nothing  to  do 
with  claims.]  If  so,  the  barrister  was  stiU  bound 
to  have  made  the  correction  under  sub-sect.  1. 
This  is  a  "  mistake  proved  to  him  to  have  been 
made  in  any  list."  And  if  the  word  "  list "  in  that 
sub-section  is  also  to  be  confined  to  the  meaning 
"  list  of  voters,"  then  the  next  sub-section  (2) 
applies.  The  barrister  "  may  correct  any  mistake" 
in  any  claim.  "  May  "  is  equivalent  to  "  must,  if 
it  is  a  proper  thing  to  do."  [Lord  Colbridob,  O.J. 
— Do  you  give  the  word  "  may "  a  construction 
equivalent  to  that  which  has  been  put  upon  "  it 
shall  be  lawful?"]  At  any  rate,  it  implies  that 
the  barrister  must  exercise  liis  discretion.  [Lord 
GoLERiDOB,  C.J. — ^Does  he  not  say,  in  effect,  "  I 
did  not  amend  because  I  did  noc  think  I 
ought  P]  [Dbnm^n,  J. — If  he  thought  that  ic 
would  not  be  in  accordance  with  the  policy 
of  the  Act,  would  not  that  be  an  answer  P] 
What  he  really  says  is,  that  he  did  not  amend, 
because  he  thought  that  under  the  Act  he  had  no 
discretion. 

E,  Clarke  for  the  respondent. — First,  I  say  that 
the  name  of  the  claimant  was  never  on  a  **  list " 
with  which  the  barrister  had  to  deal  under 
sect.  28.  "  List "  means  "  list  of  voters. ; 
By  6  Yict.  c.  18,  s.  6,  "list  of  claimants"  is 
made  equivalent  to  "  list  of  voters  "  in  counties ' 
but  with  respect  to  boroughs  there  is  no  such  pro* 
vision,  and  without  it  the  meaning  clearly  cannot 
be  attributed.  So  with  respect  to  lodger  claimants, 
who  are  already  upon  the  register  of  voters  in 
respect  of  their  loager  franchise,  sect.  22  of  the 
recent  Act  (41  &  42  Yict.  c.  26)  makes  the  list  of 
their  names,  made  out  under  that  section,  a  ''  list 
of  voters ;  "  but  these  are  lodger  claimants  claim* 
ing  for  the  first  time,  and  the  list  of  their  names 
is  therefore  not  a  list  of  voters.  And  the  com- 
mencement of  sect.  28,  which  enacts  that  the 
barrister  shall,  "  with  respect  to  the  list  of  voters 
for  a  parliamentary  borough,"  perform  the  duties 
and  have  the  powers  following,  shows  that "  list " 
in  the  sub-sections  of  the  same  section,  whenever 
it  occurs,  can  only  be  read  as  "list  of  voters.'* 
The  list  of  lodger  claimants,  who  claim  for  the 
first  time,  is  a  mere  catalogue  of  claims,  and  with 
regard  todaims  the  barrister's  power  of  correction 
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IB  discretionary  only  under  sab- sect.  2,  and  not 
compaleory  under  sab-sect.  1«  [Lord  Colbkidge, 
C.J. — The  distinction  appears  to  oe,  that  the  voter 
is  not  responsible  for  any  error  in  the  list,  and 
therefore  in  his  favour ;  the  barrister  shall  correct 
it  without  a  discretion  to  refuse.  Secus  as  to  the 
claims.]  Precisely.  The  other  sub- sections  also 
show  that  the  word  "  list "  mast  have  the  meaning 
contended  for.  The  directions  as  to  "ezpaiig- 
ing,"  for  instance,  in  sub-sects.  3,  4,  5,  6,  are 
inapplicable  to  claims,  or  to  anything  but  a  list  of 
voters.  Secondly,  it  is  clear  from  the  case  here 
that  the  revising  barrister,  having  a  discretion 
under  sub-sect.  2  to  make  the  correction  asked 
for,  has  exercised  that  direction,  and  refused  to 
amend.  This  appears  from  his  statements  in  the 
case. 

Orofivpton  was  heard  in  reply. 

Lord  CoLBBiDOE,  G.J. — I  am  of  opinion  that  in 
this  case  the  decision  of  the  revising  barrister  was 
correct,  and  should  be  affirmed  Two  questions 
arise  in  the  coarse  of  the  case :  first,  whether  the 
barrister  was  bound  to  amend  the  defects  in  the 
claim  under  sub- sect.  1  of  sect.  28  of  the  Parlia- 
mentary Begistration  Act  1878  (41  &  42  Vict.  c. 
26) ;  and  secondly,  whether,  if  not  so  bound,  but 
having  a  discretionary  power  of  amendment  under 
sub-sect.  2  of  the  same  section,  he  has  in  fact 
exercised  his  discretion,  or  whether  the  case 
ought  to  be  sent  back  to  him  that  he  may  do  so. 
On  the  first  point  I  think  that  it  is  a  case  for  the 
exercise  of  his  discretion,  and  not  one  where  the 
words  of  the  Act  are  imperative  upon  him.  The 
words  which  relate  to  compulsory  amendment  are 
in  sub-sect.  1  of  sect.  28  of  the  Act  referred  to, 
which  enacts  that  the  revising  barrister  shall, 
with  respect  to  the  list  of  voters  for  a  parlia- 
mentary borongh  which  he  is  appointed  to  revise, 
perform  the  duties  and  have  the  powers  following. 
Then  comes  sub-sect.  1 :  "  He  shall  correct  any 
mistake  which  is  proved  to  him  to  have  been  made 
in  any  list."  Now,  if  these  delects  are  mistakes 
which  have  been  proved  to  him  to  have  been  made 
in  any  list,  he  is  bound  under  the  Act  of  Parlia- 
ment to  make  the  corrections,  and  th'erefore  it  is 
necessary,  in  order  to  maintain  his  decision,  to 
show  that  these  are  not  mistakes  in  any  list 
within  that  Act.  I  am  of  opinion  that  they  are 
not.  It  is  not  necessary,  to  my  mind,  to  repeat 
at  length  the  observations  which  have  been  made 
in  the  course  of  the  argument  as  to  the  various 
duties  of  the  revising  barrister.  It  is,  however, 
necessary  in  deciding  this  case  to  consider  the 
earlier  as  well  as  the  later  Acts  of  Parliament ;  to 
look  at  the  duties  of  the  barrister  under  the  statute 
6  &  7  Vict.  c.  8,  and  then  see  how  they  are  cor- 
rected or  altered  by  subsequent  legislation,  and 
this  Parliamentary  Begistration  Act  of  1878  in 
particular.  Now  I  pass  at  once  from  the  whole 
subject  of  county  revision,  as  far  as  detail  is  con- 
cerned ;  but  I  observe  that  in  counties  as  well  as 
in  boroughs  the  revising  barrister  has  to  perform 
the  dnty  which  is  expressed  in  his  very  name — 
he  has  to  revise  lists,  not  to  correct  them.  Now 
with  respect  to  boroughs,  his  duties,  before  the 
creation  of  the  lodger  franchise,  were  to  take  the 
old  list  as  presented  to  him.  and  the  different 
parish  lists  bh  presented  to  him  by  the  overReers, 
und  going  through  the  old  parliamentary  list,  to 
retain  un  it  all  persons  not  objected  to,  and  to 
insert    in    it    (either  manu   ffroprid,  or  by  the 


hand  of  a  clerk  with  bis  initials)  all  pmons  who 
properly  claimed  to  be  inserted ;  and  to  ezpangB 
from  it  all  persons  who  were  properly  objected  to ; 
and  the  catalogue  —  to  adopt  a  oonvenient  ex- 
pression  naade  use  of  by  Mr.  Clarke  in  the  oourse 
of  the  argument — the  catalogue  so  made  out  by  the 
revising  barrister  became,  at  the  conclusion  of 
the  revision,  the  parliamentary  list  of  votem  for 
the  ensuing  year ;    and  so  from  year  to  year. 
There  was  a  continual  yearly  revision  of  an  exist- 
ing  list,  and  part  of  the  duty  of  the  revising  bar- 
rister, before  making  up  that  list,  was  to  insert  in 
it  all  who  claimed  under  the  Act  of  Parliament,  if 
their  Qualification  was  proved  or  admitted,    I  be- 
lieve that  is  an  accurate  description  of  the  state 
of  things  with  which  the  revising  barrister  had 
to    deal     before    the    Bepresentation    of     the 
People  Act  1867.    B}r  that  Act,  for  the  first  timo, 
persons  holding  lodgings  in  a  certain  mode  had 
the  franchise  conferred  upon  them ;  and,  as  it  was 
part  of   the  essence  of  the  franchise   that  the 
lodging  should  be  the  same  (even  under  the  last 
Act  it  must  be  under  the  same  roof),  it  waa 
thought  right  by  Parliament  that  the  lodger  who 
was  to  have  his  vote  in  respect  of  lodgings  should 
be  obliged  year  by  year  to  make  a  fresh  claim, 
there  being  this  addition  in  the  case  of  lodgers  to 
the  ordinary  incidents  of  the  franchise.  That  waa 
the    state  of   things    from  1867  to  1878;   and, 
applying  the  old  practice  and  the   old   law  in 
respect  of  claims  to  lodger  claimants,  it  plaoed 
them  in  this  condition— possibly  a  condition  of 
hardship — that,  whilst  other  voters,  after  having 
once  claimed  and  got  upon  the  list,  were  not  pat 
to  a  perpetual  claim  of  their  votes,  but  stayed  there 
until  they  were  objected  to,  every  lodger  had 
every  year  to  stand  in  the  technical  position  of  a 
new  claimant.    That  being  so,  it  might  have  been 
said,  and  probably  was  said,  that  it  was  unfair  to 
place  lodgers  in   a  more   unfavourable   positioQ 
than  other  voters ;  and  in  consequence  this  Act 
(41  &  42  Yict.  c.  26)  was  passed.    By  sect.  22  of 
that  Act  it  is  provided  that  lodger  voters  shall 
indeed  be  kept  under  a  separate  heading,  but  that 
when  they  have  once  claimed  and  obtained  their 
vote,  and  satisfied  the  revising  barrister  of  their 
qualification,  they  shall  be  placed  in  the  same 
position   as  all  other  voters,  although  under  a 
separate    heading.     I    think    that    sect.    23   is 
amply  satisfied  by  referring  it  only  to  the  olaima 
of    such  persons,    and    that    it   points  only  to 
such  claims,  so  that  a  lodger  who  is  once  upon 
the  register  of   voters,  although  obliged  to  go 
through  a  form  of  claim  every  year,  shall  not  be 
brought  time  after  time  before  the  barrister  to 
sustain  his  votes,  but  shall  be  entitled  to  offer  the 
declaration  which  is  appended  to  his  claim  as 
primd  fade  evidence  of  his  qualification,  and  shall 
be  objected  to,  if  at  all,  in  the  same  form  as  anv 
other  voter.    But  what  we  have  now  to  deal  with 
are  new  lodger  voters — nine  new  lodger  claimants 
in  respect  of  the  lodger  franchise,  whose  names  do 
not  at  present  form  part  of  any  list.    They  are  not 
on  the  old  list  ex  hypothesi,    the  list  of  lodgers 
who  have  claimed  before ;  and  they  are  not  upon 
the  old  list  of  voters  generally,  because  there  was 
,  no  list  before  the  Act  of  1878  that  included  lodger 
voters.    What  other  list  has  the  barrister  to  deal 
with  P    The  an  jwer  is,  none.     The  catalogue  of 
new  claims  is  not  a  list — it  is  not  a  list  out  of 
which  any  person  can  be  expunged,  or  in  which  any 
person  can  be  retained.    It  is  clear  to  me,  there- 


MAGISTRATES'  OASES. 


81 


CP.  Diy.] 


PiCKABD  V.  BaTUS. 


[O.P.  Div. 


fore,  thai  tbe  mistake  proved  before  the  barrister 
to  baye  been  zoade  is  not  a  mistake  made  in  any 
list  witb  wbicb  he  has  to  deal,  and  therefore  is  not 
a  mistake  whioh  be  is  to  oorrect  without  exer- 
etsing  a  discretion.  It  follows,  that  if  this  is  not  a 
list  it  mast  be  a  claim ;  and  witb  regard  to  claims 
the  words  of  the  statute  (sab'Seot.  2)  are  :  "  He 
may  correct  anj  mistake  which  is  proved  to  him 
to  have  been  made  in  any  claim  or  notice  of 
objection."  *'May,"  in  sub-sect.  2,  following 
"shall"  in  sub-sect.  1,  clearly  means  that  the 
barrister  shall  make  the  correction  if  he 
thinks  fit.  That  brings  me  to  the  second 
question  in  this  case :  Has  the  barrister  exercised 
his  discretion  P  In  my  judgment  be  has.  It  is 
alvravs  easy  to  criticise  the  expressions  used  by 
another  person,  and  to  say  that  they  might  have 
been  different.  But  looking  at  bis  decision  fairly, 
my  conclusion  is  that  he  did  exercise  his  discretion, 
and  meant  to  convey  to  us  that  he  had  done  so. 
With  regard  to  the  second  proposed  correction,  he 
does  certainly  use  the  words  "  I  held  that  I  could 
not ;"  but  he  goes  on  to  give  the  reasons  why  he  so 
t  held:  first,  because  other  barristers  had  sat  there 
before  him,  and  had  not  done  it  in  similar  cases. 
That  would  have  been  a  very  good  reason  if  he  was 
exercising  a  discretion,  but  none  at  all  if  he  was 
bound  to  make  the  correction  asked  for.  Then  he 
goes  on  to.  say  that  he  thought  his  predecessors 
oad  done  quite  right,  because  the  object  of  the 
Act  of  Parliament  might  be  frustrated  if  the 
defect  in  question  were  allowed  to  be  supplied 
upon  evidence  given  for  the  first  time  before  him 
in  court.  I  am  therefore  of  opinion  that  the 
barrister  has  exercised  his  discretion;  and  per- 
haps I  ought  to  sa^  that  I  think  he  did  so  on  very 
good  grounds.  His  reasons  for  deciding  as  he  did 
appear  to  me  exceedingly  good  ones,  and  his 
judgment  must  be  affirmed. 

Dbkman,  J. — I  am  of  the  same  opinion,  but  have 
felt  grave  doubt  in  the  course  of  the  case,  some  of 
which  18  not  yet  entirely  removed.  I  am  ex- 
tremely glad  that  we  took  the  course  we  did,  in 
order  that  the  case  might  be  argued  on  both  sides. 
A  decision  after  an  argument  on  one  side  only  loses 
half  its  proper  weight;  and,  for  my  own  part, 
I  admit  tnat  I  am  much  indebted  to  the  argument 
of  Mr.  Clarke  on  behalf  of  the  respondent.  It 
appears  to  me  that  three  questions  of  law  have 
been  discussed  in  the  course  of  the  case :  (1)  As- 
suming that  an  amendment  was,  in  fact,  necessary, 
was  the  revising  barrister  bound  to  amend? 
(2)  Whether  any  amendment  at  all  was  necessary, 
or  whether  sect.  23  of  the  Act  did  not  render  the 
claimant's  declaration  sufficient?  (3)  Assuming 
that  the  revising  barrister  was  not  bourd  to 
amend,  has  .be  exercised  his  discretion  in  the 
matter  P  lam  of  opinion  that  the  respondent  is 
entitled  to  our  judgment  on  all  points.  As  to  the 
first  point,  whether  the  revising  barrister  was  bound 
make  the  amendment  asked  for,  the  question 
really  turns  simply  on  the  true  construction  to  be 
pot  on  a  very  few  sections  of  the  Act  of  last  year. 
Sect.  22  contains  certain  provisions  relating  to 
claims  in  respect  of  the  lodger  franchise  by  persons 
who  have  already  been  upon  the  register  for  the 
preceding  year ;  and  then  follows  sect.  23,  which, 
it  appears  to  me,  can  only  be  read  as  referring  to 
claims  made  by  such  persons — that  is,  persons 
who  have  been  entitled  to  vote  before.  Then 
comes  sect.  28,  on  which  depends  tjie  question 
whether  the  revising  barrister  is  bound  to  amend  ' 
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or  not.  In  my  opinion,  if  these  claimants  were 
old  lodger  voters,  they  would  come  within  sub- 
sect.  1 ;  but  being,  as  it  is  admitted  that  they 
are,  new  lodger  claimants,  they  must  come  within 
sub- sect.  2,  because  they  are  claimants,  and  not 
persons  whose  names  appear  on  the  list.  I  agree 
with  the  reasons  given  by  my  Lord  for  this  con- 
clusion. Then  it  was  argued  that  sect.  23  applies 
to  the  case.  As  I  have  said,  it  appears  to 
me  to  be  pretty  clear  that  sect.  23  applies  only  to 
the  oase  which  has  been  previouslv  dealt  with  in 
sect.  22,  and  that  it  must  be  read  as  though  it 
ran,  "  In  the  case  of  persons  claiming  to  vote  as 
lodgers,"  not  "  persons  claiming  to  be  placed  on 
the  register  for  the  first  time."  I  think  that  that 
interpretation,  though  limiting  the  words  of  the 
section,  is  a  reasonable  interpretation  to  put  upon 
it,  coupled  with  the  fact  that,  if  not  so  limited,  it 
would  be  giving  to  lodgers  claiming  for  the  first 
time  the  privilege  of  obtaining  by  a  mere  declara- 
tion that  which  other  voters  nave  to  obtain  in  a 
much  more  difficult  manner.  I  therefore  think 
that  sect.  23  does  noc  apply  to  the  present  oase, 
and  cannot  be  called  in  aid  by  tbe  appellant.  Then 
the  third  question  arises,  whether  the  revising 
barrister  has  exercised  the  discretion  given  to  him 
by  sect.  28,  sub-sect.  2,  in  the  present  instance.  I 
must  say  that  I  think  language  might  have  been 
found  which  would  have  more  clearly  expressed- 
that  he  had  done  so ;  but,  looking  at  the  whole  of 
his  statement  with  the  best  judgment  I  can  form, 
I  think  it  is  tolerably  clear  that  he  did  intend  to 
give  discretionary  reasons  for  holding  as  he  has 
done.  I  am  therefore  of  opinion  that  the  appeal 
must  be  dismissed. 

LiNDLET,  J.— I  am  of  the  same  opinion.  It  is 
admitted  that  the  class  of  persons  with  whom  we 
have  to  deal  are  persons  claiming  to  vote  as 
lodgers  for  the  first  time.  In  the  next  place,  I 
think  the  case,  fairly  construed,  shows  that  the 
revising  barrister  exercised  a  discretion  in  declining; 
to  amend  these  claims.  The  question,  therefore, 
comes  to  this,  whether  he  had  a  discretion  in  tho 
matter,  or  was  bound  to  make  the  amendments 
asked  for.  To  solve^  that  problem  it  is  necessary 
to  see  with  what  he  was  dealing.  The  power  to 
amend  is  conferred  by  the  first  two  sub-sections 
of  sect.  28,  and  the  first  thing  to  ascertain  is  the 
meaning  of  the  word  'Mist"  in  that  section.  I 
think  it  is  perfectly  plain  that  "•  libt"  means  "  list 
of  voters,"  not  "  catalogue  or  list  of  claimants." 
If  we  look  back  to  see  what  *'  lists  of  voters" 
are,  we  shall  see  that  these  persons  were 
not  on  any  such  list.  The  lodger  franchise  was 
first  conferred  by  30  &  31  Vict.  c.  102.  Persons 
desirous  of  that  franchise  are  to  send  in  claims, 
and  then  sect.  30  states  what  is  to  be  done  with 
these  claims.  These  lists  of  claims  were  not  lists 
of  voters  at  all,  but  it  was  the  duty  of  the  barrister 
to  put  them  on  the  list  of  voters.  That  is  how 
tho  matter  stood  from  1867  to  1878.  In  1878  a 
distinction  was  made  between  the  two  classes  of 
lodger  claimants,  putting  those  who  had  been 
upon  the  list  the  jear  before  ou  a  separate  list  of 
old  lodger  voters,  and  then  sect.  22  says  that  that 
list  is  to  be  a  "  list  of  voters."  Tbe  persons  with 
whom  we  have  to  deal  are  not  on  that  list  at  all 
their  names  are  on  a  list  of  claims  only.  They 
are  persons  who  are  desirous  of  getting  on  tbe 
lifct  of  voters,  but  who  are  not  there  yec.  That 
being  the  case,  we  come  to  sect.  28,  and  it  is  toler- 
ably plain  that  sect.  28  deals  witu  both  lists  and 
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cImids,  nsiDg  different  langaage  as  to  each. 
"  LiBt "  in  sab- sect.  1,  and  in  every  snb-seotion 
where  it  occurs,  means  "list  of  voters;"  and 
therefore  there  is  no  sab-section  which  renders  it 
incmnbent  npon  the  revising  bairister  to  make 
the  correction  asked  for,  though  he  has  a  discre- 
tionary power  to  do  it  under  sub-sect.  2.  As  I 
have  said,  I  think  that  in  this  case  he  has  exer- 
cised his  discretion,  and  in  a  huge  constituency 
like  this,  there  may  be  good  reasons  for  reciniring 
accuracy  in  the  claims  as  to  these  particulars. 
Inhere  can  be  no  doubt  that  sect.  28  is  widely 
worded ;  but  on  the  whole  I  am  of  opinion  that 
it  has  no  application  to  such  a  case  as  this.  It 
applies  to  qualifications  only.  I  do  not  under- 
stand that  the  amount  of  the  rent  paid  is  any 
part  of  the  Qualification.  The  Qualification  de- 
pends upon  toe  value  of  the  loagings,  not  the 
rent ;  and  it  is  quite  possible  that  a  lodger  mi^ht 
pay  no  rent  at  all,  and  yet  have  a  qualification. 
In  that  case  he  should  say  so.  For  these  reasons 
I  am  of  opinion  that  the  revisinff  barrister  had 
power  to  amend,  but  that  he  haaa  discretion  in 
the  matter,  and  that  he  has  exercised  it,  giving 
ample  reasons  for  so  doing. 

Judgment  a^rmecL 

Solicitors  for  the  appellant,  HaHae^  Tnutram, 
and  Oo. 

Solicitor  for  the  respondent,  —  BaylU, 


QUEEN'S  BENCH  DIVISION, 

Nov.  19  and  20, 1879. 

(Before  GocKBTTBH,  L.G.J.,  Lush  and  Maitistt,  J  J.) 

BxG.  V.  Sib  R.  Gabdbh.  (a) 

Libel  —  Criminal  informcUion  —  Preliminary  in* 
quiry  before  pietiee — Evidence  of  truth  of  Itbsl 
vnadmiseibJe — Lord  OampbelVi  Act  (6^7  Vict, 
c  96,  sects.  4,  5,  6)—BusseU  Oumey's  Act  (30  §r 
31  Vict.  c.  35). 

Where  a  criminal  information  for  libel  is  laid 
wider  sect.  5  of  Lord  OampbeJVs  Act,  the  magis^ 
iraie  upon  the  preliminary  inquiry  before  him  has 
no  jurisdiction  to  hear  evidence  relating  to  the 
truth  of  the  libein  or  to  any  other  justification.  If 
puhlicaiion  is  proved  he  %s  bound  to  commit 

H.  L.  was  accused  and  swntnoned  before  a  magis' 
tr  ate  for  having  unlavofully  and  maliciously  pub* 
lished  a  defamatory  libel  of  and  concerning  one 

E.  L,  When  before  the  magistrate,  the  accused 
insisted  upon  his  right  to  prove  the  truth  of  all 
the  averments  contained  in  the  libel,  not  only  by 
crossexaminaiion  of  the  prosecutor,  bulby  callina 
evidence  in  support  of  the  truth  of  the  entire  libel. 
The  mxigistrate  declined  to  admit  such  evidence, 
whereupon  the  present  application  was  made  for  a 
mandamus  to  compel  him  to  hear  the  evidence. 

Held,  that  the  application  must  be  refused,  as  the 
magistrate  was  right,  for  he  had  no  jurisdiction  to 
determine  whether  the  libel  were  true  or  not,  as 
the  defence  of  the  truth  of  the  libel  cotdd  only  be 
raised  under  Lord  Campbell* s  Act  attd  under 
the  conditions  imposed  by  that  Act.  Before,  there* 
fore,  evidence  of  the  truth  of  a  libel  can  be  taken 
ihere  must  be  an  indictment  and  a  plea  to  it 
such  as  to  satisfy  the  exigency  of  the  statute. 

Beff.  V.  Townsend  (10  Gox*s  Crim.  Cas.  356;   4 

F.  ^  F.  IQS^)  fuUowed. 

This  was  an  application  to  make  a  mle  absolate 

(a)  Beported  by  A.  H.  Potbbb,  Esq.,  BaiTtet«r-»t.L»w. 


for  a  mofndamue  directed  to  Sir  Bobert  Garden,  an 
alderman  and  magistrate  of  the  city  of  LcMidoii, 
commanding  him  to  reoeive  certain  evidence  in 
cross-examination  of  the  prosecutor  and  of  his  wit- 
nesses on  the  hearing  of  a  certain  information  or 
complaint  for  libel  preferred  by  Edward  Levy  Law- 
son  against  Henry  Jjaboachere. 

Such  evidence  tended  to  prove — first,  that  the 
Mid  alleged  libel  was  not  a  false  and  deCAmatory 
libel ;  secondly,  that  it  was  a  fair  commentary  on 
a  public  man  in  a  matter  to  which  he  had  given 
public  prominence,  and  which  excited  pnblio 
mterest ;  thirdly,  that  the  alleged  libel  was  true  in 
sabetanoe  and  in  fact ;  fourthly,  that  it  was  for  the 

Irablic  benefit  the  alleged  liliei  should  be  pub- 
ished ;  fifthly,  that  it  was  not  published  with  ft 
knowledge  that  it  was  false. 

It  was  stated  by  Sir  B.  Garden  on  affidavit — 

"  1.  That  Henry  Labouchere  was  summoned 
before  me  to  answer  a  charge  of  having  unlawfully 
and  maliciously  published  a  defamatory  libel  of  and 
concerning  one  Edward  Levy  Lawson,  such  libel 
being  contained  in  the  number  of  a  journal  called 
Truth,  bearing  date  the  9th  Oct.  1879. 

*'2.  Her  Majesty's  Attorney-General,  who  ap- 

E eared  with  Mr.  Poland  to  conduct  the  prosecution* 
aving  opened  matters  other  than  the  publication 
of  the  said  libel,  viz.,  questions  of  fact  contained  in 
the  said  libel,  and  examined  the  prosecutor  upon 
those  matters,  I  allowed  the  said  Henry  Labou- 
chere to  cross-examine  the  plaintiff  fully  on 
those  matters. 

"  4.  When  the  court  met  on  the  3lst  Oct.  Mr. 
Wildey  Wright,  who  appeared  as  counsel  for  the 
printer  of  Truih,  insisted  upon  his  right,  and  that 
of  the  said  Henry  Labouchere,  to  prove  the  truth 
of  all  the  averments  contained  in  tne  libel,  not  only 
by  cross-examination  of  the  prosecutor,  but  by 
calling  evidence  in  support  of  the  truth  of  the 
entire  libel.  The  counsel  for  the  prosecution  having 
objected,  I  ruled  that,  as  in  tne  case  of  B,eg.  v. 
Townsend  it  had  been  laid  down  as  law  that  the 
defendant  in  a  charge  of  publishing  a  defamatory 
libel  is  not  entitled  to  give  evidence  of  the  truth 
of  the  libel  before  the  magistrate,  and  as  that  case 
had  not  been  overruled  by  Ellissen  v.  The  Lord 
Mayor  of  London,  that  the  question  how  much 
evidence  I  would  receive  on  the  part  of  the  defence 
on  the  averments  of  the  libel  was  entirely  a 
matter  within  my  discretion." 

By  Lord  Gampbell's  Act  (6  &  7  Yict.  c.  96) : 

Seot.  4.  And  be  it  enacted  that  if  anr  peraon  shall 
malioioaBly  publish  any  defamatory  libel  knowing  the 
same  to  be  false,  evezy  snoh  person  branf  oonvioted 
thereof  shall  be  liable  to  be  imprisoned  in  &e  oommon 
gaol  or  honae  of  oorrection  for  any  term  not  exceeding 
two  years,  and  to  pay  saoh  fine  as  the  court  shall  awaid. 

Sect.  5.  And  be  it  enacted  that  if  any  person  shall 
malioions]^  publish  any  defamatory  libel,  every  such 
person  bemg  oonvioted  thereof  shall  be  liable  to  fine  or 
mipriflonment,  or  both,  as  the  court  may  award,  snoh 
imprisonmnent  not  to  exceed  the  term  of  one  year. 

Sect.  6.  And  be  it  enacted  that  on  the  trial  of  any 
indictment  or  information  for  a  defamatory  libel  the 
defendant  having  pleaded  auoh  plea  aa  hereinafter  men- 
tioned, the  truth  of  the  mattera  charged  may  be  inquired 
into,  but  ahall  not  amount  to  a  defence  unleaa  it  was  for 
the  pnblio  benefit  that  the  said  matters  charged  should 
be  published,  and  that  to  entitle  the  defendant  to  giTe 
evidence  of  the  truth  of  such  matters  charged  as  a 
defence  to  such  indictment  or  information  it  shall  be 
necessary  for  the  defendant  in  pleading  to  the  aaid  in- 
dictment or  information  to  allege  the  (tuUi  of  tiie  aaid 
mattera  charged  in  the  manner  now  required  in  pleading 
a  juatifloation  to  an  action  for  defamation,  and  fivther  to 
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aUqrs  tfavft  ife  WM  for  ibe  pnblie  benefit  Hhmi  the  uiA 
mtten  dhaifed  ehonld  be  pnbliabed,  and  the  pertUmlur 
feet  or  fecte  by  reeBon  whereof  it  mm  for  toe  pnblio 
benefit  that  the  eeid  matters  charflred  ehonld  be  pnbhehed, 
to  which  plea  the  .proeeontor  Bhall  be  at  liberiy  to  reply 
generally  denying  the  whole  thereof ;  and  that  if  atter 
eoeh  plea  the  defendant  shall  be  oonTioted  on  snoh  in- 
dwtment  or  information  it  shall  be  competent  to  the  oonrt 
inpromonnciny  sentence  to  consider  wheUier  the  prnilt  of 
the  defendant  is  sggraTated  or  mitigated  by  the  said  plea, 
and  by  the  eridenoe  given  to  prove  and  disproye  the 
same:  Provided  always  tiiiat  the  troth  of  the  matters 
eharged  in  the  a^le^ed  libel  complained  of  b^  sndh  indict- 
ment or  information  shall  in  no  case  be  monired  into 
wtthont  such  plea  of  justification :  Provided  also  that  in 
addition  to  snoh  plea  xt  shall  be  competent  to  the  defen- 
dant to  plead  a  plea  of  not  gmlty :  Provid'^d  also  that 
nothing  in  this  Act  conteinea  shall  take  away  or  nre- 
jndioeany  defence  nnder  the  plea  of  not  goilty,  whicn  it 
IS  now  eompetent  to  the  defendant  to  mlake  nnder  snoh 
plsa  to  any  action  or  indictment  rr  information  for 
deismatocy  words  or  libeL 

By  Bo^aell  GKirney's  Aofc  (30  &  31  Yiot  a  35)» 
■.3: 

And  whereas  oomplaint  is  f  reqnentlv  made  by  persons 
ehscged  with  indictable  <rff  enoes  npon  their  trial  that  they 
are  nnable,  bv  reason  of  their  poverty,  to  call  witnesses 
on  their  behalf,  and  that  injustice  is  l^ereby  ocoaaioned 
to  them,  and  it  is  expedient  to  remove  as  far  as  praotioable 
an  jnst  ground  for  such  oomplaint.  Therefore,  in  all 
eases  where  anv  person  shall  appear  or  be  brought  before 
any  Instioe  or  jnetioes  of  the  jpeaoe  charged  with  any  in- 
diotable  ofF enoe  ....  such  justice  or  justices  before  he 
or  they  shall  commit  such  accused  person  for  trial,  or 
admit  him  to  bail  shall,  immediately  after  obeying  the 
direotione  of  sect.  18  of  11  A^  12  Yict  c.  42,  demand 
and  inquire  of  the  accused  person  whether  he  desires  to 
esll  any  wttneeses ;  and  if  the  accused  person  shi^,  in 
answer  to  such  demand,  call  or  desire  to  call  any  witness 
or  witnesses  suoh  justice  or  justices  shall,  in  the  presence 
of  suoh  accused  person,  take  the  statement  upon  oath 
or  afiirmation,  both  examinaidon  and  cross-examination, 
of  thoee  who  shall  be  so  osJled  as  witoeeses  by  suoh 
seensed  person,  and  who  shall  know  anything  relating  to 
tiie  faots  and  circumstances  of  the  case,  or  anything 
tending  to  prove  the  innocence  of  such  accused  person, 
and  shall  pat  the  same  into  writing " 

The  Attomey-Oeneral  (Sir  J.  Holker,  Q.C.).  the 
ScUeitor-  Oeneral  (Sir  H.  Giifard,  Q.O.),  Serjt. 
BaUaniine,  and  Poland  showed  cause. — ^The  coart 
is  here  asked  to  ezeroise  its  mandatory  power 
oyer  a  magistrate  while  be  is  ezeroisins  bis  jnris- 
dictioo,  and  I  submit  that  it  is  impossible  for  the 
ooart  to  lay  down,  nnder  the  oircamstanoes,  what 
STidence  the  magistrate  is  to  reoeive,  what  to  re- 
ject, and  what  weight  is  to  be  attached  to  the 
evidence.  I  prefer,  noweyer,  to  rest  my  case  npon 
the  more  impibrtant  qnestion,  Is  the  magistrate, 
upon  a  charg^e  of  libel  nnder  the  5th  section  of 
Lord  Campbell's  Act,  bonnd  to  receive  evidence 
to  show  tnat  the  libel  was  trne,  or  that  it  was 
poblished  in  the  pnblic  interest?  The  whole 
question  tnms  noon  the  constraction  of  two 
Btatotes  —  Lord  Campbell's  Act  and  Bnssell 
Onmey*s  Act.  Before  the  f  rst  of  these  Acts  was 
passed,  in  criminal  proceedings  a  man  was  not 
allowed  to  prove  the  tmth  of  a  libel.  The  maxim 
was,  '<  The  greater  the  tmth  the  greater  the  libel." 
Subsequently  the  Legislatare  decided,  as  was  said 
bv  Lora  Campbell  in  Beg,  v.  Ne^tmian  (3  C.  A  K. 
252;  1  £1.  A  Bl.  268;  Dears.  C.  C.  85),  that, 
**  subject  to  certain  modifications  and  guards," 
defendants  in  criminal  proceedings  should  be 
allowed  to  prove  the  truth  of  a  libel.  The  modi- 
fication provided  by  sect.  6  of  the  Act  was  that 
there  shonld  be  a  plea  of  the  truth  of  the  libel, 
ftad  that  it  was  for  the  benefit  of  the  pnblic 
that    it   was   published.     That    plea    could   be 


dealt    with    b^   the   court,   and    if    irrelevant 
matter   were   mtroduoed    it    could    be    struck 
out  upon    demurrer.      Otherwise   a   defendant 
might  bring  forward  a  hundred  different  things 
eeiai  apparently  irrelevant  on  the  allegation  that 
all  put  together,  after  an  endless  inquiry,  would 
form  a  justification.     A  magistrate   might   be 
occupied  many  days  in  this  way  if  the  contention  of 
the  other  side  is  correct,  and  yet  after  all  no  plea 
of  justification  may  be  put  upon  the  record.    If 
the  charge  here  had  been  under  the  4th  section 
of  Lord  Campbell's  Act  the  case  would  have  been 
diffbrent,  ana  The  Mayor  of  London  v.  EUisien 
(not  reported,  Q.  B.  1868)  would  have  been   an 
authority  in  point.    Under  Jarvis's  Act  (11  &  12 
Yict.  o.  42),  sect.  17,  the  prosecutor  was  at  liberty 
to  call  witnesses  as  "to  the  facts  and  circum- 
stances of  the  case,"  but  these  are  facts  material 
to  the  issue,  and  the  issue  is  here  whether  the 
accused  shall  be  committed   and   held  to  bail. 
The  object  of  Bnssell  Gnmey's  Act  is  only  to 
enable  poor  persons  accused  of  offences  before 
the  magistrates  to  get  their  witnesses  bound  over 
to  appear  at  sessions  and  assizes  when  otherwise 
they  would  not  have  been  able  owing  to  their 
poverty  to  secure  such  evidence.    It  is  dear  from 
the  wording  of  the  Act  that  this  was  to  take  place 
after  the  magistrate  had  made  up  his  mind  to 
commit.    The  object  of  the  Act  was  not,  as  the 
defendant  had  put  it,  to  perpetuate  the  testimony 
given  before  the  justices — ^nothing  of   the  kind 
is  ever  mentioned  or  even  suggested  in  the  Act. 
It  is  true  that  owing  to  some  misunderstanding 
Mr.    Folkard,   in    his    learned    work    on    libel 
(Folkard's  Slander  and  Libel,  p.  592,  4th  edit.), 
states  that  "  since  this  decision  (BUisaen  v.  Mayor 
of  London,  ubi  $up.),  it  has  been  the  practice  for 
the  committing  magistrate  to  take  the  depositions 
of  any  witnesses  tendered  on  the  part  of  the 
defendant,  whether  in  support  of  the  justification 
or  in  denial  of  the  publication."     The  learned 
author  did  not  sufficiently  distinguish  between  a 
charge  brought  under  the  4th  section  of  Lord 
Campbell's  ^ct  and  a  chargre  brought  under  the 
5th  section,  but  upon  comparing  the   two  the 
distinction  at  once  appears.     On  these  gronnds 
we  submit  that  this  rule  should  be  discharged. 

Oor9t,  Q.C.  and  Brooke  LUtle,  for  Sir  B.  Carden, 
did  not  argue. 

0.  BueeeU,  Q.C.,  WUdey  Wright,  and  Macdon- 
neU  in  support  of  the  rule. — In  declining  to  hear 
the  evidence  for  the  defence  the  magistrate  has 
virtually  declined  to  hear  the  case.     We   are, 
therefore,  entitled  to  come  here  to  ask   for   a 
mandamus    to   compel  him    to    hear   the   case. 
Precisely  the  same  course  was  taken  in  Ellissen 
V.  Mayftr  of  London,  ubi  eup,).     The  magistrate 
was  bound  to  hear  any  evidence  tendert;d  with 
regard  to  the  facts  and  circumstances  of  the  cose, 
and  that  would  extend  to  the  truth  of  the  libel 
when  urged  as  a  justification.    Truth  was  before 
Lord  Campbell's  Act  a  defence  at  common  law 
even  in  a  criminal  charge,  a  fact  that  was  stated 
by  the  Criminal  Law   Commissioners   in   their 
report  in  1833.     The  first  statute  to  which  we 
wish  to  refer,  as  to  the  duties  of  the  magistrate, 
is  2  &  3  P.  ^  M.  c.   13.     There  it  was  enacted 
that  the  magistrate  was  "to  take  the  examina- 
tion of  the  accused,  and  of  the  witnesses  as  to 
the  offence,  and  the  facts  and  circumstances  of 
the  case."    The  duty  there  extended  not  only  to 
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the  offence,  bot  to  the  facts  and  oironmstanoes  of 
the  case  aa  well.  This  view  was  supported  by  the 
decision  of  Fortescue,  J.  in  Beti  r.  Varhy 
(Fortesone's  Beps.  143)*  Again,  under  Peel's 
Acts  (7  Geo.  4,  c.  64),  the  magistrates  were  even 
in  cases  of  felonj  to  hear  endence  on  both  sides. 
[OoGKBTJBN,  0.«l.  —  That  mnst  be  taken  with 
the  limitation  that  the  evidence  has  reference  to 
the  question  with  which  the  magistrate  has  to 
deal — i.6.,  whether  the  accused  should  be  sent  for 
trial]  We  contend  that  all  the  evidence  should 
be  heard.  Bussell  Gurney's  Act  f^ves  this  right ; 
the  accused  may  call  any  witnesses  who  are  cog- 
nisant of  the  facts  or  r^iroumstances  of  the  case, 
or  of  any  fact  tending  to  prove  the  innocence  of 
the  accused — the  facts  and  circumstances  there 
spoken  of  mnst  be  those  in  f avonr  of  the  accused,  as 
well  as  those  in  favour  of  the  prosecution.  It 
may  be  of  the  utmost  importance  that  this 
evidence  should  be  taken,  as  at  the  trial  the  de- 
fendant may  not  be  able  to  get  it,  and  although 
the  magistrate  might  not  be  able  to  determine  as 
to  the  truth  of  the  libel,  still  he  might  hear 
evidence  on  the  point  which  would  be  nsSnl  when 
the  case  was  tried. 

GocKBUBN,  C.J.  -^  This  case,  no  doubt,  is 
one  of  considerable  importance ;  but  it  is  so  clear 
to  my  mind  that  we  ought  not  to  hesitate  a 
moment  in  at  once  discharging  the  rule.  The 
application  for  a  moMdamuB  was  one  of  a  startling 
character.  We  have  certainly  jurisdiction,  where 
a  magistrate  has  authority  to  hear  and  determine 
and  declines  to  exercise  his  jurisdiction,  by  the 
exercise  of  this  mandatory  authority  to  direct  him 
to  hear  and  determine.  But  here  the  whole  case  is 
under  prosecution  and  is  in  course  of  hearing, 
and  we  are  asked  to  interfere  and  direct  the 
magistrate  as  to  the  course  he  is  to  pursue.  But, 
although  we  have  authority  to  grant  a  mandamus 
to  the  magistrate  to  hear  and  determine,  we  have 
no  authority  in  that  way  to  control  the  magis- 
trate in  the  conduct  of  the  case,  or  to  prescribe  to 
him  what  evidence  he  shall  receive  or  reject.  It 
is  to  my  mind  a  very  anomaloas  proceeding  to  be 
called  upon  to  grant  a  mandamus  while  the  case 
is  still  under  discussion.  We  are  not  called  upon  to 
exercise  an  appellate  jurisdiction — that  can  only 
be  exercised  after  the  case  has  come  to  an  end. 
We  are  not  here  exercising  such  a  jurisdiction. 
We  are  called  upon  to  issue  a  mandamiAS  to  the 
mngistrate  to  direct  him  to  make  a  certain  course. 
There  is,  no  doubt,  the  case  of  the  Mayor  of  London 
v.  EUissen  to  show  that  where  the  magistrate 
declines  to  exercise  jurisdiction  he  possesses  and 
so  obstructs  the  course  of  justice,  this  court  will 
so  interfere,  on  the  ground  that  he  has  not 
'*  heard  and  determined  the  case  "  in  the  proper 
legal  sense  of  the  phrase.  I  must  say  that  in  that 
case  I  ihiuk  we  went  to  the  utmost  limits  of  our 
mandatory  jurisdiction,  and  I  should  be  unwilling 
to  extend  the  principle  to  any  case  not  clearly 
within  it.  But  it  is  said  that  the  magistrate  in 
the  present  case  declined  to  exercise  jurisdiction, 
and  that  involves  the  question  whether  he  had 
jurisdiction  to  receive  this  evidence,  and  in  my 
tirrn  opinion  he  had  not.  Let  us  see,  first,  what  is 
the  duty  and  province  of  the  magistrate  when  a 
party  is  brought  before  him  for  the  purpose  of 
beiog  committed  or  held  to  bail  on  a  particular 
charge.  The  duty  of  the  magistrate  is  simply  to 
determine  on  the  hearing  of  the  evidence  for  the 
prosecution,  and  if  evidence  is  adduced  on  the 


part  of  the  defence,  then,  after  hearing  and  con* 
sidering  it  as  a  whole,  to  decide  whether,  in  his 
opinion,  there  is  a  case  on  which  the  accused  ought 
to  be  sent  to  trial.  It  is  no  part  of  his  duty  or 
his  province  to  try  the  case  with  a  view  to 
the  ffuilt  or  innocence  of  the  accused;  he 
is  only  to  say  whether  there  is  a  fit  case  on 
which  to  put  the  accused  on  his  trial,  that 
being  the  question  before  him.  And,  in  my 
opinion,  unless  acme  statutory  duty  is  impoaea 
upon  the  magistrate,  the  evidence  before  him 
must  be  confined  to  that  which  is  the  question  in 
issue,  and  if  he  exceeds  the  limits  of  that  inquiry 
he  exceeds  his  jurisdiction.  Now,  here  the  charge 
was  one  of  libel ;  what  was  it  that  the  mflkgistrate 
had  to  inquire  into  P  First,  he  was  to  see  whether 
the  written  matter  was  in  point  of  law  on  the  face 
of  it  a  libel ;  and,  secondly,  whether  the  publica- 
tion was  so  far  brought  home  to  the  acci^sed  that 
he  ought  to  be  put  on  his  trial.  It  is  satd  it  was 
incumbent  upon  the  magistrate  to  receive  evi« 
deuce  to  show  the  truth  of  that  which,  unless  it 
be  shown  to  be  true,  must  be  taken  to  be  libelloaa. 
I  meet  that  proposition  with  a  direct  negativeu 
By  the  common  law  of  England,  independently  of 
any  statutory  enactment  found  in  Lord  Oampbeira 
Act,  the  law  as  it  was  settled  prior  to  that  Act, 
and  as  it  remains  still,  apart  from  that  Act,  whatr 
ever  it  may  have  been  in  ancient  times,  the  truth 
was  not  a  defence  on  a  criminal  charge  of  libel. 
It  therefore  can  only  become  a  defence  under  the 
statute,  and  it  became  a  defence  under  that  Act 
only  on  certain  statutory  conditions,  which  mus6 
be  complied  with.  The  magistrate,  independently 
of  that  statute,  clearly  could  not  have  received 
the  evidence  unless  it  was  made  obligatory  upoa 
him  to  do  so  for  some  collateral  purpose  under 
Bussell  Gurney*s  Act.  By  the  common  law,  in- 
dependently of  statute,  the  magistrate  could  not 
enter  into  the  inquiry.  But,  tnen.  Lord  Gamp- 
bell's  Act  introduced  a  great  and  important 
alteration  and  innovation  in  our  law,  enabling  the 
accused  to  enter  into  the  truth  of  the  libeh 
Bat  under  that  Act  the  defence  does  not  arise 
at  that  stage,  and  it  cannot,  therefore,  be 
insisted  on  before  the  magistrate.  Suppose  that 
Mr.  Labonchere  had  succeeded  in  fully  showing 
the  truth  of  the  libel,  what  would  have  been  the 
duty  of  the  magistrate?  He  would  have  been 
obliged  to  commit  Mr.  Labouchere  or  to  hold 
him  to  bail,  because  the  matter  could  not  have 
been  gone  into  at  that  time,  and  could  enly  be 
used  for  the  purpose  of  defence  when  the  statu- 
tory conditions  had  been  complied  with,  and  they 
cannot  be  complied  with  at  that  stage  of  the 
inquiry.  There  must  first  be  a  commitment  or 
holding  to  bail  upon  the  charge,  and  then  an 
indictment  found,  and  then  a  plea  to  it,  and  a  plea 
such  as  to  satisfy  the  exigency  of  the  statute,  for 
until  there  is  such  a  plea  upon  the  record  no 
defence  can  be  rested  on  the  ground  of  truth. 
How,  then,  can  the  magistrate  enter  into  that 
inquiry,  which  is  beyond  his  province  and  juris- 
diction, seeing  that  if  the  truth  be  established  to 
the  utmost  extent  desired  still  he  muat  commit, 
supposing  there  is  a  libel  and  that  the  publication 
of  it  is  sufficiently  brought  home  to  the  aocnsed  P 
To  me,  therefore^  it  is  abundantly  clear  that  any 
inquiry  into  the  truth  of  the  libellous  matter  goea 
beyond  the  province  of  the  magistrate,  and  was 
wholly  irrelevant  to  the  only  inquiry  it  was  com- 
petent to  kirn  to  enter  into — that  is,  to  examine 
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whether,  apart  fh>m  the  statotory  defenoe,  whioh 
oaa  only  be  raised  at  aa  ulterior  stage  of  the  pro- 
ceedings, the  ease  was  saffioiently  brought  home 
to  the  accused.    That  is  my  view  as  to  the  juris- 
diction— that  the  jurisdiction  of  tbe  magistrate  is 
confined  to  the  inquiry  whether  or  not,  ou  a 
proper  Tiew  of  the  whole  evidence,  he  arrives  at 
the  conclusion  that  the  oase  is  one  whioh  he  ought 
to   send  to  trial.    If  the  oase  was  one  whioh 
he    was   bound   to     send    to    trial,    and    the 
defence  was  one  whioh  could  not  be  i*aised  till 
after  the  commitment,  and  after  an  indiotment 
and  upon  plea  properly  pleaded,  it  is  clear  that,  as 
the  defendant  has  only  a  right  to  give  evidence 
having  reference  to  the  issue  before  the  magi- 
8trate»  Sir  B.  Garden  would  be  bo  and  to  reject 
evidence  going  beyond  it,  and  that,  therefore,  he 
was  right  in  refasing  to  hear  this  evidence.    But 
then  it  is  said  that  though  the  evidence  of  the 
truth  of  the  matters  in  the  libel  would  not  be  avail- 
able before  the  magistrate  with  a  view  to  induce 
him  to  decline  to  commit  the  defendant,  it  mav 
yet  be  received  with  a  view  to  its  being  avail- 
able for  a  collateral    purpose,  that  is    tor   the 
perpetuation  of  testimooy.    Bat,  lookiug  to  the 
statutes,  I  find  no  reference  to  the  perpetuation  of 
evidence  as  the  object,  though,  incidentally,  the 
perpetuation  of  the  evidenoe  is  a  great  advantage 
that  arises  from  the  procedure  established  as  to 
the  taking  of  evidence,  but  it  is  not  the  only  one, 
for  other  important  advantages  result  from  the 
pocednre.    in  the  first  place,  those  who  have  to 
name  the  indictments  have  before  them  the  evi- 
dence contained  in  the  depositions,  and  are  thus 
enabled  to  adapt  the  indictment  to  the  precise  cir- 
camstanoes  of  the  casa    Then  the  judge  has  the 
advantage,  before  he  hears  the  evidence  at  the 
trial,  of  makiog  himself  familiar  with  the  facts 
and  circumstances  of  the  case ;  and,  again,  if  there 
is  any  material  discrepancy  between  the  state- 
ments of  the  witnesses  at  the  trial  and  the  state- 
ments which  they  made  before  the  magistrate,  the 
discrepancy  mav  be  pointed  out,  and  so  the  evi- 
dence may  be  shaken.      Lastly,  there  is  the  very 
important  advantage  that,  if  the  witness  who  has 
given  his  evidenoe  dies  or  is  too  ill  to  attend  the 
trial,  then  his  testimony  may  be  used  in  the  form 
of  a  written  deposition.    But  this  is  an  advantage 
only  incidental    to  the  proceeding,  and  I   find 
nothing  in  the  statute  whioh  warrants  the  con- 
clusion that  because  of  these   advantages  the 
magistrate  can  exceed  the  limits  and  bounds  of 
bis  proper  juripdiction  and  enter  into  an  inquiry 
which  IS  beyond  the  question  whether  he   can 
commit  or  hold  to  bail.    I  see  nothing  in   the 
statute  which  warrants  any  such  inference ;  still 
less  do  I  find  anv  language  whioh  indicates  that 
intention  in  the  ^legislature.    Then  it  is  said  that 
these  matters  were  receivable  to  show  that  the 
alleged  libel  was  only  comment  on  the  acts  and 
conduct  of   a   public  man.     I  really  think  the 
fallacy  of  such  an  argument  is  so  transparent  that 
it  is  hardly  worth  while  to  occupy  a  minute  of 
time  in  exposing  its  error.    It  is  true  thai  if  the 
comments  are  on  certain  facts — facts  not  in  them- 
selves libellous — ^then  matters  which  might  other- 
wise   be    libellous    may   assume   a   privileged 
character,  being  founded  upon  facts  not  in  them- 
selves libellous,  and  the  party  to  whom  they  refer 
^^Qg  ft  pnblio   man.     Suppose    the   defendant 
states  a  series  of  facts  true  in  themselves,  or,  if 
not  true,  not  libellous,  of  a  public  man  who  stands 


before  a  oonstitaeno^ :  on  that  he  m^y  found  a 
charge  that  the  man  is  a  dishonest  politioiau  and 
not  a  man  fit  to  be  trusted  with  the  confidence  of 
a  oonstitnenoy ;  and  though  the  comment  may  in 
itself  be  unjust  and  libellous,  yet  the  facts  on 
which  it  is  founded,  not  being  libellous,  the  defen- 
dant would  be  entitled  to  make  such  comment 
upon  a  man  in  his  public  capacity  so  long  as  the 
comment  was  not  malicious.    But  take  the  con- 
verse case — that  the  defendant  first  libels  a  man 
and  then  comments  upon  it.    Surely  to  enunciste 
such  a  proposition  is  to  expose  its  transparent  ab- 
surdity.   To  say  that  a  man  is  a  murderer  cannot 
be  justifiable  as  comment ;  it  is  not  comment,  but 
fact.     The  fallacy  is  in  confounding  matter  of  fact 
with  matter  of  comment.    Here  it  is  said  Mr. 
Lawsou  is  so  and  so,  and  therefore  is  a  "  disgrace, 
to  journalism."    It  may  be  that  you  might  sa^ 
that  as  matter  of  comment  ;•  but  you oannot  justify 
a  statement  whioh  is  libellous,  by  way  of  comment, 
by  stating  a  series  of  facts  which  are  libels.    It  is 
possible  that  comment  may   escape  the  conse- 
quences  of    libel :    but  you   must  either    have 
facts    not     libellous     or     you    must    be    pre- 
pared   to    prove    the    truth.      Here    the    facts 
stated  are    clearly  libellous    unless    the  truth 
can   be  proved;   but  the  difficulty    of  proving 
the    truth     is     that    you    cannot    prove     the 
truth  until  a  later  stage  of  the  proceedings.  That 
argument  is  decisive,  and  in  whatever  point  of 
view  the  oase  is  looked  at,  the  same  conclusion  is 
arrived  at— that  this  defenoe  is    not  admissible 
before  the  magistrate.    There  is  only  one  ground 
on  which  the  admissibility  of  such  evidence  can 
be  urged,  and  that  is  that  at  the  trial  the  defen- 
dant may  desire  to  call  the  prosecutor  to  prove 
the  defenoe,  and  he  may  be  absent.    Buttnatia 
very  remote.     If  after  the  indiotment  is  found 
Mr.  Labouchere  pleads  that  which  he  has  alleged, 
then  the  whole  of  the  evidenoe  will  be  admissible, 
and  the  danger  referred  to  is  so  remote  that  it 
would  be  dangerous  to  extend  the  statute  beyond 
the  limits  I  have  described.    Suppose  Mr.  Labou- 
chere were  to  say,  "  I  cannot  dispute  that  it  is  your 
duty  to  commit  me,  still  I  desire  to  give  evidenoe 
for  the  purpose  of  perpetuating  it — evidenoe  of 
provocation" — would   it  have   been   admissible  F 
Would  it  have  been  within  the  province  of  the 
magistrate  P      I  say  emphatically  that  it  would 
not.     It  was  not  the  duty  of   the  magistrate, 
because  it  had  nothing  to  do  with  the  duty  of  the 
magistrate,   whioh  was  to  decide   whether   Mr. 
Labouchere  should  be  committed  or  held  to  bail. 
In  the  very  able  argument  of  Mr.  Bussell  it  was 
urged  that  it  was  the  magistrate's  duty  to  take 
the  evidenoe  in  order  to  perpetuate  it  if  at  any 
time  it  might  have  any  possible  relevancy.    But 
it  seems  to  me  that  the  magistrate  in  taking  such 
evidenoe  would  be   transgressing  the  bounds  of 
his  jurisdiction;  but,  with  the  view  of  seeing  what 
is  the  proper  construction  of  the  Act,  it  is  im- 
portant to  see  how  far  the  principle  might  be 
carried.    I  apprehend  that  the  magistrate  could 
not  receive  evidenoe  which  did  not  go  to  the  only 
issue  before  him— evidence  collateral  to  the  exercise 
of  his  jurisdiotion.    Upon  these  grounds  I  am 
of  opinion  that  this  rule  must  be  discharged. 

LusB,  J. — ^The  arguments  on  the  part  of  the 
defendant  raise  two  distinctquestions — one  general, 
the  other  secondary  and  subordinate.  The  firs*^  is 
one  of  great  and  general  importance,  as  it  afiects 
the  exercise  of  magisterial  jurisdiotion  in  hearing 
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crimuial  cbargoB  and  dealing  with  perBons  who 
come  before  them  on  each  ohargee.    The  conten- 
tion of  the  defendant  is  that  the  person  accnsed 
bae  the  right  to  require  the  msffistrate  to  receiye 
eTidence  which  may  be  seryioeable  to  the  aocused 
on  his  trial,  althongh  it  baa  no  tendency  to  dis- 
prove bis  gnilt,  and  only,  perhaps,  goes  to  miti- 
gate bis  punishment,  in  oraer  to  perpetuate  that 
evidenoe.    As  far  as  my  experience  goes,  this  is 
the  first  time  sach  a  proposition  has  ever  been 
advanced,  and  I  can  find  no  authority  which  gives 
the  slightest  sanction  to  it.     Mr.  Bnssell  fonnds 
his   argnment   in    support  of   it  on   a    phrase 
originally  introduced  in  the   Act  of  Philip  and 
Mary  as  to  taking  examinations,  and  carried  into 
all  the  later  Acts — ^the  7  Geo.  4,  Jervis's  Act, 
ind  Bnssell  Gurney's  Act — ''evidence  as  to  the 
fkcts  and  circumstances  of  the  case."    But  in  the 
first  Act  the  enactment  was  that  the  magistrate 
was  to  take  the  evidenoe  "  on  the  charge  and  the 
facts  and  circumstances  thereof,"  "  and  the  same 
or  so  much  thereof  as  shall  be  material  to  prove 
the  charge  shall  be  put  into  writing."  That  clearly 
shows  that  the  magistrate  is  to  put  into  writing 
only  so  much  as  is  material  to  "  prove  the  charge." 
That  Act  related  only  to  cases  of  felony,  and  later 
Acts  extended  it  to  other  ofiences.    Then  the  first 
of  Peel's  Acts  (7  Geo.  4)  took  up  the  same  lan- 
guage, and  provided  that  the  magistrate  was  to 
take  what  was  material — that  is,  material  to  prove 
the  charge.     Then  Jervis's  Act  (11  &  12  Vict, 
c  42),  s.  18,  uses  the  same  language,  providing 
that  the  magistrate  is  to  take  the  evidence  of 
those  who  know  the  facts  of  the  case  and  put  it 
into  writing.    There  the  word  "  material "  is  not 
used,  but  as  it  had  been  always  used  before,  Jer- 
vis's Act  meant  the  same  thing.    Then  came  Mr. 
Bussell  Gurney's  Act,  which  for  the  first  time  pro- 
vided for  the  taking  of  evidence  for  the  defence. 
It  was  argued  that  as  this  was  for  the  benefit  of  the 
accused,  it  applied  to  any  evidence  that  might  be 
for  bis  benefit.     But  the  object  was  to  enable  poor 
prisoners  to  produce  their  witnesses  at  the  trial ; 
It  recited  that  as  the  object,  and  then  it  enacted  : — 
**  That  in  all  cases  the  justices  shall,  before  they 
commit  the  accused,  ask  whether  he  desires  to 
call  witnesses ;  and  if  he  shall  say  that  he  does, 
then  thev  shall  take  their  evidence  of  what  they 
know  relating  to  the  facts  and  circumstances  of 
the  case,  or  anything  tending  to  prove  the  inno- 
cence of  the  accused  party,  and  shall  put  it  into 
writing."    **And  such  witnesses,  not  being  wit- 
nesses only  to  character,  as  shall,  in  the  opinion 
of  the  justices,  give  evidence  in  any  way  material 
to  the  case,  or  tending  to  prove  the  innocence  of 
the  aocused,  shall  be  bound  over."    Now,  if  the 
evidence  was  to  be  taken,  although  it  only  went 
to  mitigate  the  punishment,  for  the  sake  of  per- 
petuating it,  why  the  exception  of  witnesses  only 
to  character  P    The  evidence  must  be  either  ma- 
terial to  the  case  or  tending  to  prove  the  inno- 
oence  of  the  accused :  as  to  prove  him  innocent 
altogether,  or  to  reduce  the  offence  from  murder 
to  manslaughter,  or  from  robbery  with  violence 
to  robbery  without  violence,  or  trom  wounding 
with  intent  to  do  grievous  injury  to  mere  unlaw- 
ful wounding.    Under  this  enactment  the  accused 
has  a  right  to  adduce  evidence   to   reduce  his 
offence  as  well  as  to  prove  his  innocence.    But 
the  evidenoe  before  the  magistrate  is  to  be  con- 
fined either  to  prove  his  innocence  altogether  or 
to  reduce  his  guilt.    Then,  as  to  the  object  being 


to  perpetuate  testimony,  that  ia  not  the  objeot  of 
the  Act ;  the  object  was  to  require  the  depositiona 
to  be  put  in  writing  for  the  information  of  the 
prisoner  and  of  the  judge,  and  the  language  of 
the  Aot  includes  no  evidenoe  before  the  magiBtrato 
which  has  not  a  tendency  to  prove  the  defend«it 
not  guilty  or  to  reduce  hia  offenoe.  So  much  for 
the  general  question.  Then  oomea  the  subordinate 
question — whether  the  magistrate  was  right  in 
refusing  to  receive  the  evidenoe  which  was  offered 
for  the  purpose  of  proving  the  truth  clt  the 
alleged  libel.  Upon  the  afl^vits  I  think  that 
was  the  only  object  for  which  the  evidenoe  was 
tendered,  that  was  the  point  decided  by  the  idder- 
man  and  the  point  now  to  be  decided  by  us — 
whether  evidenoe  was  admissible  to  prove  the 
truth  of  the  libel.  Beyond  all  doubt,  at  common 
law,  before  Lord  Campbell's  Act,  whatever  may 
have  been  the  law  centuries  ago,  the  truth  of  the 
libel  was  no  defiance  on  a  criminal  oharga  Lord 
Campbell  made  an  alteration  in  the  law  so  far  as  to 
allow  such  evidence  provided  the  truth  were 
pleaded  and  provided  it  was  for  the  publio  benefit; 
and  that  is  the  only  defence  to  be  allowed  on  a 
charge  of  simple  libel.  It  is  said  that  the  proae* 
cutor  might  in  his  indictment  inclade  a  charge  of 
libel  known  to  be  false ;  and  it  is  unfortunately 
true,  as  it  is  also  true  that  he  might  prefer  an 
indictment  without  going  before  a  magistrate 
at  all.  If  the  charge  were  of  a  libel  knowing  it 
to  be  false,  then  evidence  before  the  magistrate 
might  be  received  to  show  that  t^e  defen&nt  did 
not  know,  it  to  be  false.  But  then  it  would  not 
prove  his  innocence,  though  it  would  reduce  his 
offence,  and  so  would  be  material  to  the  case,  and 
the  magistrate  must  still  commit  the  accused  for 
trial.  Inasmuch  then,  as  the  evidence  is  only 
admissible  under  Lord  CampbeH's  Act,  it  cannot 
be  admissible  on  the  preliminary  inquiry,  when  it 
is  doubtful  whether  tne  defendant  will  plead  the 
truth  or  not,  and  it  is  uncertain  whether  he  will 
be  able  to  state  facts  showine  that  the  pubiioatioa 
was  for  the  publio  benefit,  so  that  the  magistrate 
has  no  jurisdiction  to  enter  into  the  inquiry.  As 
to  the  two  cases  which  have  been  cited,  they  are 
distinguishable,  and  for  these  reasons  I  concur  in 
the  jnderaent. 

Manistt,  J. — I  am  of  the  same  opinion.  It 
might  be  thought  the  case  was  so  clear  that  it 
might  have  been  disposed  of  on  the  original 
application  for  a  rule.  I  think  it  ri^ht  to  say  that 
it  was  not  on  account  of  any  doubt  m  mv  mind  or 
in  that  of  my  brother  Field  that  we  granted  the 
rule  nisi;  but  on  account  of  the  great  importance 
of  the  case,  and  that  it  might  undergo  full  dis- 
cussion.  I  agree  entirely  in  the  exhaustive  jndg* 
meuts  that  have  been  given.  It  is  quite  sufficient 
for  me  to  ground  my  judgment  on  the  statute 
itself  —  Lord  Campbell  s  Act  —  which  affords 
an  entire  answer  to  this  application.  It  cannot 
be  doubted  that  if  that  Act  had  not  passed,  the 
magistrate  would  have  had  no  jurisdiction  to 
enter  into  the  question  of  the  truth  or  falsehood 
of  the  alleged  libel,  and,  therefore,  the  magistrate 
on  the  preliminary  inquiry  could  not  enter  into 
the  truth,  for  if  be  did,  the  evidence  would  be 
useless,  the  depositions  would  be  waste  paper,  and 
the  witnesses  could  not  be  indicted  for  periuiy; 
so  to  require  the  magistrate  to  take  the  evidenoe 
would  be  a  hollow  mockery.  It  was  said  that  it 
might  be  available  in  mitigation  of  punishment, 
but  it  could  not  be  used  at  any  time  whether  for 
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tiia^  purpose  or  unr  other*  for  it  was  held  in  Sir 
F.  Bordettr's  ease  that  the  tmth  of  the  libel  coald 
not  be  shown  on  affidavit,  even  in  mitigation  of 
ponishment,  although  a  belief  in  it  might  be 
shown.  Under  Lora  Oampbell's  Act,  the  tmth 
oan  only  be  shown  on  a  plea  showing  it  is  for  the 
pablio  benefit.  It  was  orged  that  the  evidence 
was  reoeivdble  to  show  tluLt  the  libels  were  by 
way  of  comment  on  the  oondact  of  a  pablio  man; 
bat  the  very  libel  shows  on  its  face  that  it  is  not 
so,  as  it  consists  of  vulgar  abuse  and  vituperation 
of  the  worst  character,  which  could  not  by  any 
sensible  man  be  regarded  as  "  fair  comment  **  on 
the  oondnot  of  any  man.  And  that  we  should 
grant  a  mandamus  to  the  magistrate  to  receive 
evidence  to  contradict  that  which  is  manifest  on 
the  face  of  the  libel  would  be  revolting  to  common 
sense ;  it  would  briug  scandal  on  this  high  prero- 

Sktive  writ,  and  would  be  in  the  name  of  the 
oeen  offering  an  outrage  to  the  understanding 
and  good  sense  of  the  magistracy.  The  rule 
therefore  must  be  discharged. 

EuU  discharged  with  costs, 

Rolioitor  for  the  prosecutor,  T,  A.  Com, 
Solicitors  for  the  defendant,  Lewis  and  Lewis, 
Solicitor  for  Sir  B.  Garden,  The  OUy  8olicUor, 


Tuesday,  Dec  2, 1879. 

(Before  Fibld  and  Mamistt,  JJ.) 

White  (app.)  v,  Bbbfbbh  (repp.),  (a) 

Public  HeaUh  Ad  1875  (38  8f  39  Yici.  c.  55),  secis. 
116  and  117 — ZJtwourwi  meaX — Order  by  justice  for 
destruction  thereof— Order  may  be  ex  parte  and 
without  notice  to  owner — Description  of  offence. 

It  is  not  necessary  (hat,  before  a  justice  condemns 
maat  as  unfit  for  food  under  sect,  117  of  the 
PMie  SeaUh  Act  1875,  notice  should  be  given 
tOfOT  a  summons  served  on,  the  owner  of  the  meat 
to  appear  before  such  justice  at  the  time  of  such 
condemnation. 

The  OfpeUant  had  been  convicted  and  fined  for 
homing  unsound  meat  deposited  in  a  place  for 
sate  and  intended  for  ihe  food  of  man,  which 
had  been  seiaed  by  the  InspeAor  of  Nuisances  and 
condemned  uThder  the  provisions  of  the  FtMic 
HeoAth  Act  1875.  Against  this  conviction  the 
present  appecd  was  brought  on  the  ground  that 
such  a  conviction  must  be  based  on  a  vdtid  con' 
d&mnation  of  the  meat,  and  that,  in  order  to  nuike 
the  condemnation  valid,  the  owner  of  the  meat 
should  be  served  with  notice  to  appear  before  the 
justice  at  the  time  of  the  conweHnnation  of  the 
meat,  which  notice  had  not  been  aiven  in  this 
case.  It  was  also  contended  that  the  offence  was 
improperly  stated  in  the  conviction, 

Bdd,  that  it  was  unnecessary  to  give  the  owner  of 
(he  mecU  notice  of  ihe  proceedings  before  the 
justice  for  the  condemnation  of  the  msat, 

EM,  also,  that  there  was  no  uncertainty  in  the 
description  of  the  offence,  as  the  Act  contemplated 
two  and  not  three  different  offences ;  and  that  on 
boih  these  grounds  the  conviction  was  right. 

This  was  a  case  stated  by  the  Court  of  Quarter 
Sessions  for  Uie  county  of  Warwick. 

Casb. 
This  was  an  appeal  to  the  said  court  of  quarter 

(•)  Itopomd  taj  A,  H.  PoTsn,  Eaq^  Bvrliter.ailAw. 


•  sessions  from  a  oonviotion  under  sects.  116  and  117 
of  the  Public  Health  Act  1875. 

The  appellant  was  convicted  on  the  13th  ICay 
last  before  two  justices,  "  for  that  on  the  5th  May 
1879,  at  the  parish  of  Willoughby,  in  the  oounty 
of  Warwick,  certain  meat,  consisting  of  the 
carcases  of  four  sheep,  and  the  fore  quarters  of 
another  sheep,  was  found  by  Valentine  Bedfern* 
the  inspector  of  nuisances  for  the  Bugby  rural 
sanitary  authority,  in  a  slauffhterhouse  on  the  pre- 
mises of  the  said  Thomas  While  there,  and  the 
said  meat  being  then  and  there  deposited  in  the 
said  slaaghterhouse  for  the  purpose  of  sale,  or  of 
preparation  for  sale,  and  intended  for  the  food  of 
man,  was  there  and  then  inspected  and  examined 
by  the  said  Valentine  Bedfern  as  such  inspector 
as  aforesaid,  and  was  by  him  then  and  there 
found  to  be  unwholesome  and  unfit  for  the  food  of 
man,  and  was  by  him  thereupon  seized  and  carried 
away  and  taken  before  one  of  Her  Majesty's  justices 
of  the  peace,  and  the  said  meat  so  seized  appearing 
to  the  said  justice  to  be  unwholesome  and  unfit 
for  the  food  of  man,  the  same  was  condemned  by 
him  and  ordered  to  be  destroyed  or  otherwise 
disposed  of,"  and  the  said  Thomas  White  was 
adjudged  to  be  imprisoned  for  three  months 
for  the  said  offence. 

4.  The  guardians  of  the  poor  of  Bugby  Union, 
as  the  Bugby  rural  sanitary  authority,  are  the 
local  authority  of  the  district  in  which  the  siud 
offence  was  committed. 

5.  The  said  Valentine  Bedfern  was  dulv  ap- 
pointed inspector  of  nuisances  for  the  saidlooal 
authority  on  the  2nd  May  1876,  and  was  such  in- 
spector on  the  13bh  May  1879 ; 

6.  The  said  rural  sanitaiy  authority  having  by 
a  resolution  dated  8th  May  1877  appointed  the  said 
Valentine  Bedfern  as  the  officer  authorised  gene- 
rally in  pursuance  of  sect.  259  of  the  Public 
Health  Act  1875,  and  the  follo?ning  is  a  copy  of 
the  minute  of  such  resolution : 

Ordered  that  Mr.  Yalentine  Bedfern,  the  inspeotor  cf 
nmsanoes,  be  and  he  is  hereby  anthoriaed  to  institote 
and  carry  on  on  behalf  of  this  anthority  all  such  proceed- 
ings a«  may  be  necessanr,  and  which  thifl  anthoritv  is 
anthoriaed  to  institnte  and  cany  on  nnder  the  provisions 
of  the  PubUo  Health  Act  1875. 

10.  The  said  conviction  was  obtained  on  the 
prosecution  of  the  said  Valentine  Bedfern,  acting 
for  and  on  behalf  of  the  said  rurid  sanitary  au- 
thority under  and  in  pursuance  of  the  said  general 
anthority  ^iven  to  him  by  the  said  resolution  of 
the  8bh  May  1877.  No  special  directions  were 
given  CO  the  said  V.  Bedfern  with  reference  to  the 
institution  or  conduct  of  the  said  prosecution  of 
the  said  Thomas  White. 

11.  The  said  Thomas  White  was  not  present 
when  the  said  meat  was  seized  and  carried  away  in 
order  to  be  dealt  with  by  William  Simon  Haughton 
Fitzroy,  a  justice  of  the  peace,  and  no  formal  notice 
of  its  seizure  was  given  to  him  before  it  was  con* 
demned  and  ordered  to  be  destroyed  by  the  said 
William  Simon  Haughton  Fitzroy,  although  such 
notice  could  easily  have  been  given  to  him. 
The  servants  of  the  said  Thomas  White  were 
present  wben  the  said  meat  wns  seized,  and  were 
informed  by  the  said  V.  Bedfern  that  the  said 
meat  would  be  taken  before  a  justice  to  be  con- 
demned. The  said  V.  Bedfern,  after  he  had  seized 
the  said  meat,  and  while  he  was  conveying  the 
same  to  be  condemned  by  the  said  justice,  met 
the  said  Thomas  White.    Shortly  aher  meeting 
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the  said  Y.  Bedfera,  the  said  T.  White  arrived  at 
his  own  premises,  and  there  saw  his  said  servants, 
and  was  informed  hy  them  that  the  said  meat  had 
been  so  seized  as  aforesaid.  The  said  Thomas  White 
did  not  then  or  at  anv  time  appear  before  the  said 
jnstice,  or  apply  to  be  heard  on  the  question  of 
the  condemnation  of  the  said  meat,  nor  did  the 
said  Thomas  White  appeal  against  such  con- 
demnation in  any  other  way  except  by  the  said 
appeal  to  quarter  sessions  against  the  said 
conviction. 

12.  Upon  the  hearing  of  the  said  appeal,  it 
was  objected  on  behalf  of  the  said  appellant, 
firstly,  that  the  said  conviction  was  void  for  du- 
plicity and  uncertainty,  in  that  by  sects.  116 
and  117  of  the  Public  Health  Act  1875  three 
distinct  offences  are  created,  viz. : 

(a.)  Exposing  for  sale ; 

(h.)  Depositing  for  the  purpose  of  sale ; 

(c.)  Depositing  for  the  purpose  of  preparation 
for  sale,  unwholesome  meat  intended  for  the  food 
of  man ; 

but  that  in  tbe  said  conviction  the  said  appellant 
is  adjudged  guilty  of  two  of  the  said  three  distinct 
offences  in  the  alternative,  and  adjudged  for  his 
said  offence  to  be  imprisoned,  whereas  it  does  not 
appear  from  the  said  conviction  which  of  such 
two  distinct  offences  is  meant,  or  in  respect  of 
which  the  said  imprisonment  was  inflicted. 

13.  It  was  on  the  other  hand  contended  on 
behalf  of  the  respondent  that  the  said  last- 
mentioned  sections  created  only  two  distinct 
ofiTencep,  viz. : 

(a.)  Exposing  for  sale,  and 

(&.)  Depositing  for  the  purpose  of  sale  (or  of 
preparation  for  sale)  unwholesome  meat  intende«l 
for  the  food  of  man  ; 

and  that  in  the  said  conviction  the  purpose 
for  which  the  paid  meat  was  deposited  is  properly 
charged  in  the  alternative,  and  that  the  said 
offence  for  which  the  said  appellant  was  adjudged 
to  be  imprisoned  is  for  depositing  in  a  certain 
place  for  one  of  the  said  two  purposes  unwhole- 
some meat  intended  for  the  food  of  man,  and  that 
there  no  duplicity  or  uncertainty  with  respect 
thereto. 

14.  It  waf  also  secondly  objected  on  behalf  of 
said  appellant  that  there  can  be  no  convicticfhs 
under  sects.  116  and  117  of  the  Public  Health  Act 
1875,  unless  and  until  the  article  se'zed  and 
carried  away  by  the  inspector  as  unwholesome 
has  been  in  due  form  of  law  as  provided  by  the 
last-mentioned  sections  condemned  and  ordered  to 
be  destroyed  by  a  justice,  and  that  such  condem- 
nation and  order  for  destruction  of  the  appellant's 
property  could  not  legally  be  made  ex  parte  and 
without  notice  to  him  to  attend  and  (if  he  so 
chooses)  to  show  cause  against  the  same. 

15.  It  was  on  the  other  hand  contended  on 
behalf  of  the  respondent  that  such  condemnation 
and  order  for  destruction  may  be  made  ex  parte 
and  without  any  such  notice. 

18.  The  said  court  of  quarter  sessions  over- 
ruled the  said  objections  raised  on  the  appellant's 
behalf,  and  upon  the  evidence  adduced  found 
that  the  said  appellant  was  guilty  of  the  said 
offence  as  charged  in  the  said  conviction. 

20.  If  the  court  shall  be  of  opinion  that  the 
appellant  is  right  in  any  one  of  his  contentions, 
the  said  convicticn  and  the  order  of  the  quarter 
sessions  confirming  it  are  to  be  quashed.  But  if 
the  said  appellant  is  wrong  in  all  such  conten- 


tions, then  the  said  order  of  sessions  oonfirming 
such  conviction  is  to  be  affirmed. 

By  38  &  39  Vict.  o.  55,  sect.  116 : 

Any  medical  officer  of  health  or  inspector  of  nnisanoes 
may  at  all  reasonable  times  inspect  and  examine  any 
animal,  carcase,  meat,  poultry,  game,  flesh,  Ao.,  enposed 
for  sale  or  deposited  in  any  place  for  the  paipose  of  sals 
or  of  preparation  for  sale,  and  intended  lor  the  food  of 
man,  tbe  proof  that  the  same  was  not  exposed  or  depo- 
sited for  any  snch  purpose,  or  was  not  intended  for  the  food 
of  man,  resting  with  the  party  oharged ;  and  if  any  sach 
animal,  carcase,  meat,  poultry,  game,  flesh,  Ac,,  appears 
to  snch  medical  officer  or  inspector  to  be  diseased  or  un- 
sound, or  unwholesome,  or  nnfit  for  the  food  of  man,  he 
ma^  seize  and  carry  away  the  same  himself,  or  by  an 
assistant  in  order  to  have  the  same  dealt  with  by  a 
jnstioe. 

By  sect.  117: 

If  it  appears  to  a  rastioe  that  any  animal,  carcase, 
meat,  Ac^  so  seized  is  diseased  or  unsound,  or  unwhole- 
some or  unfit  for  the  food  of  man,  he  shall  oondeipn  the 
same  and  order  it  to  be  destroyed  or  so  disposed  of  as  to 
prevent  it  from  being  exposed  for  sale  or  used  for  the 
food  of  man  ;  and  the  person  to  whom  the  same  helongBy 
or  did  belong  at  the  time  of  exposure  for  sale,  or  in  whose 
possession,  or  on  whose  premises  the  same  was  found, 
shall  be  liable  to  a  penalty  not  exceeding  ...  or  at  the 
discretion  of  the  justice  without  the  infliction  of  a  fine,  to 
imnrisonment  for  a  term  of  not  more  than  three  months. 

By  sect.  308 : 

"Where  any  person  sustains  any  damage  by  reason  of 
the  exercise  of  any  of  the  powers  of  this  Act  in  relation 
to  any  matter  as  to  which  he  Ib  not  himself  in  default, 
full  compensation  shall  be  made  to  such  person  by  the 
local  autnority  exercising  such  power. 

Fitzgerald  for  the  respondent.  —  We  rely  upon 
the  terms  of  the  Act  of  Parliament.  It  is 
clear  that  sect.  117  of  the  Public  Health  Act 
deals  with  two  distinct  functions  of  the  justices: 
one  the  condemnation  of  the  meat,  the  other  the 
conviction  of  the  owner.  Before  conviction  the 
owner  must  of  course  be  heard,  but  all  proceed-* 
ings  up  to  and  including  the  condemnation  of  the 
meat  may  be  ex  parte.  The  justice  has  to  act 
upon  his  own  view  with  regard  to  the  destruction 
of  the  property.  This  is  a  rapid  process  provided 
to  protect  the  public  health  from  the  existence  of 
the  noxious  matter.  The  justice  must  rely  upon 
the  in..pector  or  officer  of  health  upon  the  question 
whether  the  meat  is  intended  for  sale.  There  is 
no  suggestion  of  notice  to  the  owner  in  the  Act, 
which  moreover  in  sect.  308  provides  for  com* 
pensation  if  he  suffers  any  injury. 

Channell  for  the  appellant. — According  to  the 
general  rule  of  law  a  man  ought  not  to  be  de- 
prived of  his  property  unheard.  If  he  is  to  be  de- 
prived of  that  right  there  should  be  something  in 
the  Act  to  say  so.  A  similar  point,  though  under 
a  different  I  ct,  was  decided  in  QUI  v.  Bright  (25 
L.  T.  Rep.  N.  S.  591  ;  41  L.  J.  22,  M.  C).  At 
the  time  of  condemnation,  if  my  contention  is 
right,  the  owner  would  be  able  to  give  his  version 
of  the  matter,  and  he  might  be  able  to  prove  that 
the  meat  was  not  intended  for  sale.  This  he 
would  not  be  able  to  do  upon  the  criminal  pro- 
ceedings asainst  himself.  Moreover  the  conviction 
here  is  bad  on  the  ground  of  dhplicity,  as  it  was 
for  having  meat  deposited  for  the  purpose  of  sale 
or  of  preparation  for  sale,  leaving  it  doubtful  on 
which  of  the  grounds  it  was  based: 
Paley  on  Convictions,  p  172,  ed.  5. 

Field,  J. — We  are  of  opinion  that  this  conviction 
must  be  affirmed,  and  that  the  objections  to  it 
which  have  been  raised  ought  not  to  prevail.  A 
small  point  has  been  raised  by  Mr.  Chanoell  that 
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the  conviction  was  bad  on  the  ground  of  duplicity, 
and  I  quite  agree  that,  if  two  distinct  cdEFences 
are  charged  in  the  alternative,  then  the  conviction 
would  he  bad  on  the  ground  stated  in  the  text 
book  to  which  reference  has  been  made,  as,  under 
those  circumstances,  it  would  be  very  difficult  to 
know    upon    what    the    conviction    was    reallv 
groundea.     If  it  had  appeared  that  the  117th 
section  of  the  Act  contained  three  distinct  offences, 
that  argument  must  have  prevailed ;  but  we  think 
that  there  are  only  two  offences  there  specified, 
although  it  must  be  admitted  that  at  first  sight 
there  is  an  alternative  air  about  the  conviction, 
but  when  the  words  of  the  Act  are  attentively 
looked    at,  it  appears   that  there  are   only  two 
offences  contemplated — it  deals  with  meat  exposed 
for  sale  or  deposited  for  a  given  purpose,  and  that 
purpose  may  be  either  for  sale  or  for  preparation 
for  sale ;  but  there  is  only  one  offence  which  may 
be  committed  in  two  ways.    The  other  point  that 
bas  been  raised  is  one  of  considerable  difficulty, 
and  if  it  had  not  been  for  the  liffht  thrown  on  the 
question  by  the  308th  section  of  the  Act,  I  do  not 
know  what  conclusion  we  may  not  have  arrived 
at.    There  must  certainlv  be  a  strong  enactment 
to  show  that  the  Legislature  intended  to  condemn 
a  man  to  the  loss  of  his  property  unheard ;  but 
when  we  look  at  the  language  of  the  Act  we  find 
that  its  intention  is  manifest.  The  Act  in  question 
provides  for  the  public  health  in  a  variety  of 
ways — it  deals  with  nuisances  and  a  lar^  number 
of  other  thibgs,  one  of  which  is  the  subject  of  un- 
sound meat,  &o.    The  object  of  sects.  116  to  119 
is  to  prevent  the  sale  of  unwholesome  or  unsound 
food  for  the  use  of  man,  and  the  experience  of 
daily  life  shows  us  what  an  important  subject  this 
is.     Now  the  mode  by  which  the   Legislature 
intends  to  put  a  stop  to  this  most  mischievous 
practice,  which  reouires  immediate  attention,  is 
that  a  quick  hand  soould  be  put  upon  the  offensive 
matter,  and  that  it  should  be  got  rid  of  in  the 
shortest  possible  time.    To  whom  does  the  Legis- 
lature entrust  the  execution  of  the  ActP      We 
know  that  large  powers  are  given  to  the  sanitary 
authority,  but  it  cannot  be  said  that  these  powers 
are  vested  in  the  whole  body,  though  that  might 
have  been  done  if  the  Legislature  had  not  in- 
tended that  the  seizure  should  have  been  rapid  and 
executed  in  a  summary  manner.     They  are  to 
select  a  fit  and  proper  person  to  execute  these 
powers,  and  when  this  officer  is  once  chosen,  he  is 
to  exercise  the  extensive  powers  given  to  him,  by 
the  Act.    We  find  that  these  powers  enable  him  at 
all  reasonable  times,  to  inspect  and  examine  any 
animal,  carcase,  or  meat  exposed  or  deposited  for 
sale,  and  he  may  seize  and  carry  away  the  same 
to  have    it   dealt  with    by    a    justice.     Again, 
the    officer  may,  by  sect.   119,    complain   to   a 
justice   upon  oath,  and  the  justice  may  there- 
upon grant  a  warrant  to  the  officer  to  enter  any 
building  in  which  such  officer  has  reason  for  be- 
lieving that  there  is  kept  or  concealed  any  animal, 
carcase,  or  meat  which  is  intended  for  sale  for  the 
food  of  man,  and  is  diseased,  or  unwholesome,  or 
unfit  for  the  food  of  man,  in  order  to  have  the 
same  dealt  with.    The  section  clearly  gives  the 
officer  a  certain  amount  of  judicial  function,  for 
he  has  to  satisfy  himself  that  the  things  are  ex- 
posed or  deposited  for  sale.     The  officer  has  a 
oiscretion,  and  if  he  exercises    that  discretion 
wrongly  it   is    an  evil  which  must   be   under- 
gone for  the   general  good,  and  if  any  person  1 
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is  damaged  thereby  he  can  get  compensation 
under  the  308th  section.  Although  the  officer 
may  seize  the  meat,  the  Legislature  does  not  give 
him  the  power  of  destroying  it ;  for  that  purpose 
he  must  take  it  before  a  justice,  who  may  condemn 
it.  It  is  contended  that  he  must  take  out  a 
summons  and  have  the  owner  present  before  the 
meat  is  condemned.  That,  no  doubt,  is  a  principle 
generally  acted  upon,  for  the  Legislature  very 
ntrely  gives  power  to  take  away  a  man's  property 
without  hearing  him ;  but  if  it  does  it  gives  com- 
pensation, and  that  we  find  is  the  case  here.  We 
must  bear  in  mind,  too,  the  noisome  nature  of  the 
things  with  which  the  Act  is  dealing.  All  the 
justice  has  to  do  is  to  satisfy  himself  that  the  meat 
is  brought  before  him  by  the  proper  officer  and  in 
a  condition  unfit  for  the  food  of  man,  and  then 
he  may  condemn  it  and  order  its  destruc- 
tion, or  that  it  be  disposed  of  in  some  other 
way.  Thus  the  immediate  and  pressing 
evil  is  dealt  with,  but  the  Legislature  goes 
still  further  and  provides  for  the  punishment 
of  the  owner.  That  punishment  must  of  course 
be  awarded  upon  proof  of  the  offence  in  the 
regular  way ;  there  any  possible  defence  may  be 
set  up,  and  the  owner  may  discharge  himself  of 
the  offence  if  he  can.  Beading  the  Act  in  this 
way  we  get  an  intelligible  construction  of  all  its 
provisions.  I  am  of  opinion,  therefore,  that  this 
appeal  must  be  dismissed. 

Makistt,  J. — I  am  of  the  same  opinion.  I  need 
add  but  little  to  what  has  been  said  by  my  learned 
brother.  It  is  no  doubt  by  design  that  sect.  117 
omits  all  reference  to  exposure  or  deposit  for  sale — 
words  which  occur  in  the  preceding  section,  and 
limit  the  inquiry  before  the  justice  merely  to  the 
question  whether  the  meat  which  has  been  already 
seized  is  unfit  for  the  food  of  man.  It  is  perfectly 
clear  that  the  Legislature  intended  that  a  discre- 
tion should  be  given  to  the  inspector  for  satisfying 
himself  that  the  meat  is  intended  for  sale ;  then 
he  can  at  once  obtain  a  warrant  and  go  upon  the 
premises  to  seize  the  meat.  If  he  does  wrong  the 
owner  may  obtain  compensation.  On  another 
occasion  the  guilt  or  innocence  of  the  owner  may 
be  called  in  question,  and  then  he  may  prove  that 
the  inspector  has  made  a  mistake.  Under  either  of 
these  circumstances  provisions  are  made  for  his 
protection.  Any  other  construction  than  the  one 
we  have  adopted  would  render  the  Act  a  dead 
letter.  Conviction  affirmed. 

Solicitors  for  appellant,  Mackeson,  Taylor,  and 
Amould, 

Solicitors  for  respondent,  Iliffe,  Russell,  Ih'ffe, 
and  Cardale, 


Wednesday,  Dec.  3, 1879. 

(Before  Cockbtjkn,  O.J.  and  Manistt,  J.) 

Maidstone    Union    (apps.)   v.   Mbdwat    Union 

(resps.).  a 

Seiflement  hy  residence  —  Married  woman  sent 
OAvay  hy  her  husband  for  adultery — Desertion — 
24  ^  25  Vict.  c.  56.  s.  3—39  ^  40  Vict.  c.  61,  s.  34. 

A  married  woman,  after  being  turned  out  of  her 
husband* s  house  fur  adultery,  resided  for  more 
than  three  years  with  another  man  in  the  re- 
spondents* union  in  such  a  manner  as  would, 
if  she  were  a  widow,  render   her    exempt  from 

(a)  Eeported  bY  M.  W.  McKilLaR  Ebq.,  BaixisteMtt-Lnw. 
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Maidstonb  TJkiov  (apps.)  v,  Mbdwat  XJniov  (resps.)* 


[Q.B.  Drr, 


removalt  the  huthtmffa  aMemetU  being  in  ike 
appellanta'  u/num, 

Held,  thai  the  woma/n  wa$  vrremovahU  under  »ed. 
3  0/  24  ^  25  Vict,  e.  55,  having  heen  for  the 
purpose  of  thie  section  deserted  by  her  husband  : 

Held,  also,  thai  she  had  therefore  aoquired  a  settle' 
ment  by  residence  in  the  respondents'  union 
under  39  ^  4>0  Vict.  0. 61,  s.  34. 

This  was  a  special  case  stated  for  the  opinion  of 
this  court  by  the  Court  of  Quarter  Sessions  for 
the  county  of  Kent,  under  the  following  droum- 
stances. 

On  the  18th  Feb.  1879  an  order  adjudicating 
the  settlement  of  a  pauper  lunatic  and  for  payment 
of  expenses  for  her  past  and  future  maintenance 
in  the  county  of  Kent  Asylum  was  made  upon  the 
guardians  of  the  appellant  union  hj  two  justices 
of  the  peace  for  the  county  of  Kent  upon  the 
complaint  of  the  guardians  of  the  respondent 
union,  and  was  duly  served  upon  the  appellants 
on  the  22nd  Feb.  1879,  together  with  a  notice  and 
statement  of  the  grounds  of  adjudication  duly 
signed  by  the  respondents. 

On  the  9th  April  1879,  by  consent  and  agree- 
ment of  the  parties,  the  said  Court  of  Quarter 
Sessions  made  an  order  confirming  the  order  ap- 
pealed against  with  costs,  subject  to  the  opinion 
of  this  court  upon  this  special  case. 

The  appellants  admitted  the  following  matters, 
that  is  to  say : 

(a.)  The  removal  of  the  pauper  lunatic  to  the 
Kent  County  Asylum. 

{b.)  Her  chargeability. 

(c.)  That  she  is  the  lawful  wife  of  George 
Baldock. 

((2.)  The  residence  of  the  said  George  Baldock 
in  the  said  Maidstone  Union  for  thirteen  years 
last  past,  and  that  he  is  thereby  lawfully  settled 
in  such  union. 

The  following  ^ts  are  alleged  by  the  appel- 
lants and  admitted  by  the  respondents,  viz. :  That 
the  pauper  lunatic  was  married  to  her  husband 
the  said  George  Baldock  in  Dec.  1840  at  Gilling- 
ham,  Kent,  and  they  lived  together  afterwards, 
residing  continuously  for  about  ten  years  in 
Chatham  within  the  respondents'  union.  The 
pauper  lunatic  committed  adultery  during  that 
time  and  left  her  said  husband's  house  for  about 
three  months,  but  returned  to  him.  This  occurred 
on  three  different  occasions.  After  that  the 
pauper  lunatic  left  her  husband's  house  for  a  week 
at  a  time  on  several  occasions  under  the  pretence 
that  she  i^as  going  to  work  with  her  sister-in-law, 
which  her  husband  believed ;  but  the  husband 
being  informed  of  her  misconduct  accused  her 
thereof.  She  admitted  it,  and  that  she  was  in  the 
family  way  by  the  man  with  whom  she  had  com- 
mitted adultery.  Her  husband,  on  account  of  the 
said  misconduct,  showed  her  the  door  and  told  her 
to  leave  his  house.  She  left  him  accordingly,  and 
she  was  confined  in  the  workhouse  of  the  re- 
spondents' union  in  the  year  1851.  She  never  re- 
turned to  cohabit  with  her  husband,  but  cohabited 
with  various  men  in  the  parish  of  Chatham,  and 
eventually  she  went  through  the  ceremony  of 
marriage  on  the  5th  July  1865  with  a  man  named 
Underdown,  and  resided  continually  with  him  in 
the  said  parish  of  Chatham  up  to  the  time  of  her 
removal  to  the  lunatic  asylum  on  the  8th  May 
1877.  Such  residence  was  in  such  manner  and 
under  such  circumstances  as  would  have  rendered  I 


the  pauper  irremovable,  bad  she  then  been  a 
single  woman.  From  the  time  of  her  confinement 
as  aforesaid  until  the  8th  May  1877  the  pauper 
lunatic  never  received  parish  relief. 

The  questions  for  the  opinion  of  this  court  are : 

(1.)  Did  the  pauper  lunatic  acquire  a  settlement 
by  residence  in  the  parish  of  Chatham  in  the  said 
respondents'  union,  in  her  own  right  under  sect. 
34  of  the  39  &  40  Yict.  c.  61 P 

(2.)  Was  the  pauper  lunatic  irremovable  firom 
the  said  parish  (k  Chatham  by  virtue  of  the  24  A 
25  Yict.  a  55,  s.  3,  as  amended  by  29  &  30  Yict 
a  113,  8. 17,  at  the  time  of  her  removal  to  the  said 
lunatic  asylum,  or  at  the  time  the  said  order 
adjucUcating  her  settlement  was  obtained  by  the 
respondents  P 

If  this  court  shall  decide  the  above  questions 
or  either  of  them  in  the  afi&rmative,  then  the 
order  appealed  against  and  the  order  of  quarter 
sessions  confirming  the  same  shall  be  respectively 
quashed,  and  the  respondents  shall  pay  to  the 
appellants  the  costs  of  the  said  appeal  and  of  this 
case. 

If  this  court  should  decide  both  the  above 
questions  in  the  negative,  then  the  order  of 
Quarter  sessions  shall  stand,  and  the  appellants 
snail  pay  to  the  respondents  the  costs  of  the  said 
appeal  and  of  this  case. 

Kvngsford  for  appellants. — ^The  pauper,  being  a 
married  woman,  is  in  the  same  position  which  the 
illegitimate  child  was  held  to  occupy  in  Reg.  v. 
Leeds  Union  {li.  Bep.  4  Q.  B.  Div.  323),  that  is,  her 
settiementisinthe  parish  of  the  respondents'  union, 
in  which  she  has  resided  for  more  than  three  years 
so  as  to  be  irremovable.  Sect.  34  of  39  &  40  Yict. 
c.  61  enacts,  that ''  where  any  person  shall  have  re- 
sided for  the  term  of  three  years  in  any  parish  in 
such  manner  and  under  such  circumstances  in  each 
of  snch  years  as  would  in  accordance  with  the  several 
statutes  in  that  behalf  render  him  irremovable,  he 
shall  be  deemed  to  be  settled  therein  until  he 
shall  acquire  a  settlement  in  some  other  parish  by 
a  like  residence  or  otherwise."  The  pauper's  irre- 
movability in  this  case  depends  upon  the  con- 
struction to  be  put  upon  sect.  3  of  24  and  25  Yict. 
c.  55,  "  Where  a  married  woman  shall  have  been 
or  shall  be  deserted  by  her  husband,  and  shall 
after  his  desertion  reside  for  three  years  in  snch  a 
manner  as  would,  if  she  were  a  wiaow,  render  her 
exempt  from  removal,  she  shall  not  be  liable  to  be 
removed  from  the  parish  wherein  she  shall  be 
resident,  unless  her  husband  return  to  cohabit 
with  her."  Although  the  fact  of  the  separation 
of  the  pauper  from  her  husband  do  not  constitute 
desertion  within  the  meaning  of  the  Divorce  Act, 
for  the  purpose  of  her  settlement  the  pauper's 
position  IS  just  the  same  as  if  her  husband  had 
deserted  her.  A  separation  in  oonseauence  of  a 
quarrel  was  held  to  satisfy  the  word  desertion  as 
used  in  this  section  in  Reg.  v.  Si.  Ma/ry,  Islington 
(L.  Rep.  5  Q.  B.  445),  although  in  that  case  the 
wife  had  attempted  to  stab  her  husband,  and  he 
after  the  separation,  to  prevent  proceedings  against 
himself  by  the  parish  officers,  had  undertaken  to 
contribute  half-a-crown  a  week  towards  his  wife's 
maintenance. 

Winch  for  respondents. — ^The  Divided  Parishes 
and  Poor  Law  Amendment  Act  1876,  sect.  35, 
abolishes  derivative  settlements  except  in  two 
cases,  one  being  that  of  a  wife  from  her  husband ; 
this  being  so,  it  seems  that  in  no  case  whatever 
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can  a  married  woman  aoqaire  a  settlement  by 
residenoe  aparc  from  her  husband  under  sect.  84. 
If  however  there  be  any  exception  to  her  taking 
her  husband's  irremovability  and  settlement,  it  can 
only  be  when  her  husband  deserts  her  according 
to  the  provision  of  the  section  cited  from  24  &  25 
Vict.  o.  55.  The  word  desertion  is  not  defined  by 
the  Divorce  Act  (20  &  21  Yict.  c.  85),  but  it  was 
held  in  Thompson  ▼.  Thompson  (27  L.  J.  P.  &  M. 
65),  that  to  entitle  a  wife  to  a  judicial  separation 
on  the  ground  of  desertion  without  cause  for  two 
years  and  upwards,  the  husband  must  have  wil- 
folly  absented  himself  from  her  in  spite  of  her 
wish. 

GoGKBUBK,  G.J. — I  think  in  this  case  there  was 
snch  a  desertion  ae  this  sect.  8  of  24  &  25  Vict. 
c  55  provides  for :  it  could  not  be  a  ground  for 
divorce,  but  this  enactment  relates  only  to  the 
woman's  irremovability,  which  is  made  to  be  de- 
pendent upon  the  residence  which  she  has  oon- 
Btruotively  with  her  husband.  In  the  case  of  his 
desertion,  her  residence  becomes  independent  of 
his,  and  she  is  to  be  irremovable  unless  her 
husband  returns  to  cohabit  with  her.  The  question 
here  is  whether  the  pauper  can  be  said  to  have 
been  constructively  residing  with  her  husband 
ander  the  circumstances  described;  and  we  are 
nnable  to  say  she  was.  The  husband  put  his  wife 
oat  of  doors,  and  such  a  proceeding  is  not  de- 
sertion in  the  ordinary  meaning  of  the  word ;  but 
for  the  purpose  of  her  irremovability,  by  reason  of 
her  living  apart  from  him,  it  can  make  no  differ- 
ence  whether  the  separation  be  justifiable  or  not 
on  the  husband's  part.  I  think  what  happened 
in  this  case  was  a  desertion  within  the  meaning 
of  this  Act,  and  the  pauper  has  therefore  by  the 
recent  Act  of  89  &  40  Yict.  c.  61,  s.  34,  acquired  a 
settlement  in  the  respondents'  union. 

Manistt,  J. — I  am  of  the  same  opinion.  We 
must  not  put  too  narrow  a  construction  on  the 
word  *'  desert,"  but  we  must  consider  the  obiect 
which  this  8rd  section  of  24  &  25  Yict  a  55,  had 
in  view.  It  is,  I  think,  su^cient  to  enable  a  woman 
to  acquire  irremovability  if  she  be  left  free  to 
do  BO  by  any  act  of  her  husband.  It  is  not 
necessary  to  consider  the  eifect  of  sect.  35  of  the 
reoent  Act,  for  if  the  p)auper  acquired  irremova- 
bility it  is  clear  the  previous  section  34  applies 
to  her,  and  our  judgment  must  be  for  the  appel- 
lants. Judgment  for  appellants. 

Solicitors  for  appellants,  Kingsford  and  Dorman. 
Solicitors  for  respondents,  Ni^inson,  PrdU,  and 
Niddnson,  for  PraU  and  8oti,  Eochester. 


Friday,  Nov.  28, 1879. 

(Before  Lush  and  Manistt,  JJ.) 

Dakbt  (app.)  V.  HxTNTBK  (resp.).  (a) 

Highway — Bpring  cart — Name  of  oumer — Trade 
purpose— ikaeise  dtUy — 5  ^  6  Will.  4,  c  50,  «•  76 
—82  ^  83  Vict.  0. 14,  ss.  18  and  19. 

The  Highway  Act  1835,  s,  76,  requires  the  name 
and  address  of  the  owner  upon  every  waggon, 
cart,  or  other  such  carriage  when  used  on  any 
highway. 

The  Customs  and  Inland  Revenue  Duties  Act 
1869.  by  sects.  18  and  19,  imposes  excise  duties 
upon  every  carriage  except  a  waggon,  cart,  or 
other  vehicle  used  solely  for  the  conveyance  of  any 

(•)  Btported  t>7  M.  W.  M oEillab,  Eaq^  Barrliter-ftt-Law. 


goods  or  burden  in  the  course  of  trade  or 
husbandry,  and  whereon  appear  the  owner's 
name  and  address. 

The  respondent  used  a  light  spring  cart  of  which  he 
was  owner  to  carry  agricultural  implements 
which  he  made  in  his  trade,  and  also  to  drive 
about  himself  and  family.  He  paid  the  excise 
duty  required  under  the  said  Act  of  1869,  bui  had 
no  name  or  address  painted  on  the  vehicle. 

Held,  upon  a  case  stated,  that  justices  were  justified 
in  holding  thai  this  spring  cart  was  not  within 
the  a^^plication  of  sect.  76  of  the  Highway  Act, 
and  tn  refusing  to  convict  the  respondent  of  a 
brectch  of  that  section. 

This  was  a  case  stated  by  justices  under  20  &  21 
Yict.  0.  43. 

At  the  petty  sessions  holden  at  the  justice  room 
in  the  parish  of  Wrawby,  in  and  for  the  division 
of  Brig£,  in  the  parts  of  Lindsev,  on  the  3rd  June 
1879,  an  information  and  complaint  preferred  by 
Thomas  Danby  (hereinafter  called  the  appellant) 
against  George  Hunter  (hereinafter  called  the 
respondent),  under  sect.  76  of  the  Act  5  &  6  Will. 
4,  c.  50,  charging  for  that  he  the  respondent  on 
the  1st  of  May  last,  at  the  parish  of  Wrawby,  in 
the  parts  aforesaid,  then  being  the  owner  of  a 
certain  cart,  unlawfully  did  use  the  same  on  a 
certain  highway  there  situate  called  Wrawby- 
street  without  having  then  and  there,  and  before 
the  same  was  so  used,  his  name  painted  thereon 
as  required  by  the  statute  in  that  behalf,  was 
heard  and  determined:  and  upon  such  hearing 
the  justices  dismissed  the  said  information  and 
complaint. 

Upon  the  hearing  of  the  said  information  and 
complaint  it  was  proved  on  the  part  of  the  appel- 
lant, and  found  as  a  fact,  that  the  respondent  was 
the  owner  of  a  cart,  and  did  use  the  same  on  the 
highway  in  question  without  having  his  name 
painted  thereon ;  but  on  the  part  of  the  respondent 
it  was  contended  that  the  cart  which  he  so  used 
was  not  such  a  "  cart  or  other  carriage  "  as  was 
contemplated  by  the  statutes.  It  was  proved  by 
the  respondent  and  admitted  that  the  cart  was 
a  light  spring  cart  used  by  the  respondent  in  his 
trade  as  an  agricultural  implement  maker,  and 
for  which  he  paid  the  annual  duty  of  158.  imposed 
by  the  statute  of  32  &  33  Yict.  c.  14,  s.  18,  on  every 
carriage  with  less  than  four  wheels.  The  respon- 
dent, it  was  admitted,  used  the  said  cart  fre- 
quently for  conveying  agricultural  implements  to 
markets  as  well  as  for  driving  himself  and  his 
family  from  place  to  place.  The  justices,  however, 
being  of  opinion  that  the  cart  in  question,  being 
a  light  spring  cart,  for  which  the  respondent 
took  out  an  excise  licence,  was  not  a  cart  within 
the  meaning  of  the  76th  section  of  the  statute  of 
5  &  6  Will.  4,  0.  50,  dismissed  the  said  information 
and  complaint. 

The  question  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  this  court  therefore  was, 
whether  the  said  cart  used  by  the  respondent 
as  above  mentioned  was  such  a  cart  as  comes 
within  the  meaning  of  the  section  of  the  statute 
5  &  6  Will.  4,  c.  50,  and  whether  the  said  dismissal 
was  valid  or  otherwise ;  and  the  court  was  humbly 
solicited,  according  to  the  power  vested  in  the 
court  by  the  said  statute  20  &  21  Yict.  o.  43,  to 
remit  the  case  to  the  said  justices  with  the  opinion 
of  the  court  thereon,  or  to  make  such  other  order 
as  to  the  court  might  seem  fit. 
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By  the  Highway  Act  (5  &  6  WilL  4,  o.  50),  8.  76, 
it  was  enacted :  , 

That  the  owner  of  eyery  waffgon,  oart,  or  other  snoh 
carriage  shall  paint  or  canse  to  be  painted  in  one  or  more 
straif^ht  line  or  lines  upon  some  conspioaons  purt  of  the 
right  or  off  side  of  his  waffgon.  cart,  or  other  snoh  carriage, 
or  npon  the  off  side  shafts  tnereof ^  before  the  same  sluJl 
be  nsAd  on  any  highway,  his  Christian  name  and  surname, 
or  the  style  and  title  by  which  he  is  commonly  designated, 
and  the  place  of  his  trade  and  abode,  or  the  Christian  name 
and  surname  and  place  of  trade  and  abode  of  a  partner  or 
owner  thereof,  at  f  nlllength  in  large  legible  letters  in  white 
npon  black,  or  black  npon  white,  not  less  than  one  inch 
in  height,  and  continne  the  same  thereupon  so  long  as 
such  waggon,  cart,  or  other  such  carriage  shall  be  used 
upon  any  highway;  and  eyery  owner  of  any  waggon, 
cart,  or  other  such  carriage  who  shall  use  or  allow  the 
same  to  be  used  on  any  highway  without  the  name  and 
description  painted  thereon  as  aforesaid,  or  who  shall 
suffer  the  same  to  become  illegible,  or  who  shall  paint  or 
cause  to  be  painted  any  false  or  fictitious  name  or  place  of 
trade  or  abode  on  such  waggon  or  cart,  or  other  such 
carriage,  shall  forfeit  and  pay  on  oonyiction  for  eyery  snoh 
offence  a  sum  not  exceeding  40s.,  with  or  without  costs,  as 
to  the  justices  before  whom  the  oonyiction  shall  take  place 
shall  think  fit. 

By  the  CDstoms  and  Inland  Bevenae  Duties  Act 
1869  (32  &  33  Yiot.  o.  14),  sect.  18  : 

On  and  after  the  Ist  Jan.  1870  there  shall  be  granted, 
charged,  leyied,  and  paid  for  the  use  of  Her  Majes^,  her 
heirs  and  successors,  in  and  throughout  Great  Britain, 
under  and  subject  to  the  proyiaions  and  regulations  in 
this  Act  contamed  the  following  duties,  that  is  to  say 
(inUr  alia) : 

For  eyery  carriage : 

n  such  carriage  shall  haye  less  than  four  wheels,  or 
haying  four  or  more  wheels  shall  be  of  a  less  weight  than 
four  hundredweight,  15s. 

And  such  duties  respectiyely  shall  be  paid  annnaUy 
for  licences  to  be  taken  out  under  the  proyiaions  of  i^nk 
Act  by  the  person  who  shall  keep  the  carriage. 

By  sect.  19,  sab-sect.  6 : 

The  term  "  carriage  "  means  and  includes  any  yehide 
drawn  by  a  horse  or  mule,  or  horses  or  mules,  except  a 
waggon,  cart,  or  other  yehide  used  solely  for  the  con- 
yeyance  of  any  goods  or  burden  in  the  course  of  trade  or 
husbandry,  and  whereon  the  Christian  name  and  surname, 
and  place  of  abode  or  place  of  business  of  the  owner,  or 
the  name  or  style  and  principal  or  only  place  of  business 
of  the  company  or  firm  owning  the  same  shall  be  yisibly 
and  legibly  pamted  in  letters  of  not  less  than  one  inch  in 
length. 

Lumley  for  appellant. — The  76th  section  of  the 
Highway  Act  has  no  reference  whatever  to  taxes 
or  duties  npon  the  Tehides  therein  mentioned : 
its  object  seems  to  be,  bo  far  to  it  can  be  gathered 
from  its  words  and  the  provisions  of  the  sections 
amongst  which  it  stands,  merely  to  facilitate  the 
discovery  of  ovmers  and  persons  responsible  for 
the  driving  of  vehicles  used  for  trade  purposes. 
The  cart  in  this  instance  is  found  to  be  used  for 
conveying  ^icultural  implements,  and  therefore 
comes  vnthin  the  application  of  the  section.  The 
justices  seem  to  have  been  misled  by  the  provision 
for  an  excise  licence  in  the  subsequent  Act  of 
1869,  which,  although  it  exempts  a  vehicle  used 
only  for  trade  and  6ther  purposes,  does  not  abro- 
gate the  requirement  of  the  Highway  Act  with 
respect  to  the  name  upon  a  vehicle  used  partly  for 
trade  purposes.  Notwithstanding  the  respondent's 
licence  for  his  vehicle,  he  is  bound  to  have  his 
name  upon  it,  and  ought  therefore  to  have  been 
convicted. 

The  respondent  did  not  appear. 

Lush,  J. — I  think  the  magistrates  were  right. 
The  question  is  as  to  what  sort  of  vehicle  the  76th 
section  of  the  Highway  Act  applies.    The  word 


''cart"  cannot  embrace  eveiy  kind  of  oarriage. 
The  words  "other  such  carnage"  clearly  limit 
the  enactment  to  carriages  of  the  kind  mentioned 
before,  viz.,  a  wagf^n  or  cart.  I  think  this  is  a 
description  of  vehicles  which  carry  heavy  goods 
and  go  slowly  along  the  road.  It  cannot  extend 
to  gigs,  doffcarts,  or  gentlemen's  carriages.  I  think 
the  SilandEe  venue  Act  of  1869  throws  some  light 
npon  the  matter,  especiallv  when  we  remember 
that  under  some  of  the  older  Acts  there  were 
certain  provisions  concerning  what  were  called 
tax  carts.  The  exemption  in  sect.  19  from  the 
meaning  of  carriage  clearly  does  not  apply  to  the 
spring  cart  under  the  circumstances  f  ouna  to  exist 
in  this  case.  It  may  be  that  its  being  used  for 
the  conveyance  of  the  respondent  and  his  &mily 
does  not  take  it  out  of  the  descriptiom  of  vehicles 
intended  to  be  referred  to  by  the  Highway  Act; 
but  it  is  found  to  be  a  light  spring  curt,  and  as  a 
matter  of  fact  it  may  well  be  something  different 
from  a  wag^;on  or  cart,  even  although  it  sometimes 
carries  agricultural  implements.  This  is  what 
the  magistrates  seem  to  have  found,  and  I  think 
they  are  right. 

Manistt,  J. — ^I  am  of  the  same  opinion ;  at  any 
rate  I  am  not  prepared  to  sa^  that  the  justices 
were  wrong.  That  tax  was  paid  for  this  vehicle 
as  a  light  carriage  goes  to  show  that  it  is  not  a 
waggon  or  cart. 

Judgment  for  respondenL 

Solicitors  for  appellant,  Swann  and  Co.,  for 
Tweed,  Stephen,  and  Oo.,  Lincoln. 


COMMON    PLEAS    DIVISION. 

Thu/raday,  Nov.  27, 1879. 

(Before  Lord  Golbbidgb,  C.J.  and  Lindlbt,  J.) 

Ejbnbick    (app.)    V.    Thb    Chukchwardbks   aivd 

OVXESEBES  OF  THS  PaJLISH  OP    GuiLSFIELD,  AC; 

The  Guardians  of  the  Poor  of  the  Llav- 
FTLLiN  Union,  &c,,  and  'The  Assessment  Com- 
mittee of  the  said  Union  (resps.).(a) 

APFEAL  from  INFERIOR  COURT. 

Foor^aie — Bight  of  shooting  severed  front  the  occur 
potion  of  the  land—Sl  ^  38  Vict.  c.  54,  a.  6. 

By  eub-eeti.  2  of  sect,  %  of  Zl  ^  38  Vict  c.  54,  t^  m 
enacted  thai  **  where  any  right  of  sporting,  when 
severed  from  the  occupaMon  of  the  land,  is  let, 
either  the  ovmer  or  the  lessee  thereof,  according  as 
the  persons  making  {he  rate  determine,  may  he 
rated  as  the  o'cev/pier  thereof** 

Where  the  owner  of  a^n  estate  has  demised  the  right 
of  sporting  over  the  estate,  retaining  the  land  in 
her  own  occupaiion,  the  ^  right  of  sporting  is 
severed  from  the  occupation  of  the  land  within 
the  meaning  of  suh-sect,  2.  (b) 

Case  stated  by  justices : — 

1.  By  a  deed  dated  the  2nd  April  1877  Mrs. 
Flora  «fones  Curling,  the  owner  of  the  Maesmawr 
Estate,  in  the  parish  of  Guilsfield,  in  the  county 
of  Montgomery,  granted  to  the  appellant  the  ex- 
clusive right  of  sportinff  over  tne  said  estate, 
together  with  the  use  ot  the  mansion-house,  and 
two  cottages   thereon,  and  twenty-five  acres  of 

(a)  Reported  by  W.  J.  SniTH,  Esq.,  Barrister-at-Law. 

(b)  By  87  &  38  Yiot.  o.  54,  sect.  6,  anb-seot.  2 :  "  Where 
any  right  of  sporting,  when  severed  from  the  ooonpation 
of  the  land,  is  let,  either  the  owner  or  &e  leasee  thereof, 
according  as  the  pNsrsons  making  the  rate  determine,  may 
be  rated  as  the  occupier  thereof." 
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land,  being  part  of  the  said  estate,  for  a  term  of 
five  years  from  the  25th  March  1877»  at  a  total 
annual  rental  of  3152. 

2.  The  said  estate  is  described  in  the  lease  as 
containing  aboat  1900  aores^  bat  in  faot  it  con- 
tains aboat  1750  anras  only.  Of  this  707  acres 
consist  of  woodlands,  and  are  retained  by  Mrs. 
Curling  in  her  own  occupation. 

5.  The  oTcrseers  of  tne  poor  of  the  parish  of 
Chiilsfield,  on  the  20th  Not.  1878,  made  a  poor 
rate  at  8d.  in  the  pound  on  the  appellant.  The 
present  appeal  is  irom  the  said  assessment  and 
rate. 

6.  The  question  for  the  opinion  of  the  court  is 
whether  by  the  said  deed  the  right  of  si>orting 
over  the  said  707  acres  of  woodlands  retained  in 
the  occupation  of  the  owner  thereof,  Mrs.  Gur- 
Ung,  is  severed  from  the  occupation  of  the  said 
lana  within  the  meaning  of  the  6th  section  of  Uie 
37  &  38  Vict,  c  54,  so  as  to  entitle  the  persons 
making  the  rate  of  20th  Nov.  1878  to  rate  the 
appellant  in  respect  thereof. 

7.  If  the  court  should  be  of  opinion  that  the 
said  ri|jht  of  sporting  is  not  severed  from  the 
occupation  of  the  said  lands,  its  decision  is  to  be  in 
hYOOT  of  the  appellant,  and  judgment  of  allowance 
of  the  appeal,  and  for  the  amendment  of  the 
assessment  and  rate  .  .  .  But  if  the  court  should 
be  of  opinion  that  the  said  right  of  sporting  is 
severed  from  the  occupation  of  the  lan^  its  deci- 
sion is  to  be  in  favour  of  the  respondent,  and  judg- 
ment for  dismissinp^  the  appeal  is  to  be  entered  at 
the  sessions  accordingly. 

7.  G.  WUi  {QuUy,  Q.O.  and  F.  ManhaU  with 
him)  for  the  appellant. — ^This  case  turns  on  sub- 
sect.  2  of  sect.  6  of  37  &  38  Yict.  c.  54.  In  this 
case  Mrs.  Curling  has  kept  a  considerable  portion 
of  the  land  in  her  own  occupation,  and  has  let  the 
right  of  shooting  over  it  to  Kenrick,  the  appel- 
lant, and  the  appellant's  contention  is  that  the 
right  of  shooting  is  not  severed  from  the  occupa- 
tion of  the  land  within  the  meaning  of  sub-sect.  2, 
and  that  therefore  the  owner  of  the  land,  and  not 
the  lessee  of  the  right  of  shooting,  ought  to  have 
been  rated.    The  case  I  rely  on  is  the  case  of 

Rsg,  T.  Tha.Guardians  cf  the  Poor  dif  fh^  Union  qf 
BaUlB,  15  L.  T.  Bep.  N.  S.180;  L.  £ep.  2  Q.  B.  8. 

There  were  preciselv  the  same  state  of  facts  in 
that  case,  viz.,  that  the  estate  was  in  hand,  and  the 
right  of  shooting  lee,  and  it  was  held  by  the 
Qaeen's  Bench  that  the  right  of  shooting  had  not 
been  severed  from  the  occupation  of  the  land. 
[Lord  CoLBBiDGB. — ^The  court  there  held  that, 
under  a  state  of  the  law  when  the  right  of  shooting 
could  not  be  separatelv  rated,  the  value  of 
the  land  being  enhanced  by  the  value  of  the 
shooting,  the  landowner  might  be  rated  for  such 
enhanced  value.  But  is  not  this  case  exactly 
within  this  sub-sect  2  P]  I  submit  the  sub-section 
applies  only  where  the  land  is  let  to  one  person 
and  the  ri^ht  of  shooting  to  another.  The  Lord 
Chief  Justice,  in  Beg.  v.  Battle  Union,  said  that 
that  would  be  a  severance. 

Mclniyre,  Q.C.  and  A.  Glen,  for  the  respondent, 
were  not  called  upon. 

Lord  CoLBRiDOB,  C.J. — I  am  of  opinion  that  the 
nspondents  in  this  case  are  rieht,  and  that  the 
deeision  of  the  magistrates  must  he  affirmed.  The 
<iae8tion  we  have  to  decide  is  whether,  under  the 
Act  of  1874,  the  lessee  of  the  right  of  shooting  can 
be  separatelv  rated.    Before  tl^  Act  these  ng hts  I 


arising  out  of  the  land  were  not  the  subject-matter 
of  rating.    They  were  held  not  to  be  within  the 
43  Eliz.  c.  2,  so  that  they  either  escaped  rating 
altogether,  or  else  the  wrong  people  were  rated. 
This  new  Act  says  that  rights  arising  out  of  the 
land  are  to  be  rated  when  severed  from  the  occu- 
pation of  the  land ;  and  among  these  rights  is  the 
right  of  sporting.    It  was  quite  right  of  the  Legis- 
lature to  say  that  when  "  severed     thev  should  be 
rated,  because,  before  the  Act,  when  the  land  was 
let  with  the  right  of  sporting,  the  occupier  of  the 
land  was  rated  for  the  right  of  sporting  too ;  so 
that  it  was  only  in  the  case  where  the  nghti  was 
severed  from  the  land  and  let  to  a  different  per- 
son that  the  law  required  amendment.    The  2nd 
sub-section  of  sect,  o  of  37  &  38  Yict.  c.  54,  says, 
"  Where  any  right  of  sporting,  when  severed  from 
the  occupation  of  the  land,  is  let,  either  the  owner 
or  the  lessee  thereof,  according  as  the  persons 
making  the  rate  determine,  may  be  rated  as  the 
occupier    thereof."      Mr.    Witt    says   the    only 
person  who  can  be  rated  in  this  case  is  the  owner, 
and  he  contends  there  has  been  no  severance  of 
the  Vight  of  sporting.    The  facts  are  very  simple. 
Mrs.  Curling,  the  owner  of  a  large  estate,  demises 
a  small  portion  of  the   land   to   Mr.    Kenrick, 
keeping  a  considerable  portion  of  the  rest  in  her 
own  hands,  and  lets  the  right  of  shooting  over 
the  whole  property  also  tK>  Mr.  Kenrick.    Now  it 
is  said  that  the  right  is  not  severed ;  but,  looking 
to  the  words  of  the  Act,  it  seems  to  me  to  be  the 
very  case  to  be  met,  and  if  there  had  been  no  case 
on  the  point  there  would  have  been  no  question 
about  it  at  all.    A  case  decided  by  the  Queen's 
Bench  was  quoted  to  us  and  relied  upon  to  show 
that  there  was  no  severance  of  the  right  of  shoot- 
ing from  the  land  in  this  case ;  but  when  the  facts 
there  come  to  be  considered,  together  with  the  law 
existing  at  that  time,  it  is  clear  that  it  has  no  appli- 
cation to  the  case  before  us.    The  case  the  court 
was  dealing  with  was  where  the  owner  had  let  the 
right  of  shooting,  and  claimed  to  be  exempted 
from  paying  rates  in  respect  of  the  shooting ;  but 
the  Queen^  Bench  held  that,  as  his  estate  was 
enhanced  in  value  bv  the  amount  of  rent  received 
for  the    shooting,  he  must   be  rated   for  such 
enhanced  value.    We  have  to  deal  now  with  an 
Act  by  which  an  incorporeal  right  is  made  subject 
to  be  rated,  and  the  words  of  the  Act  are  clear 
and  exceedingly  well  calculated  to  describe  what  is 
meant.    By  the  Act  either  the  owner  or  the  lessee 
of  the  right  of  shooting  may  be  rated,  aiid  the 
justices  having  chosen  to  rate  the  latter  in  this 
case,  I  think  they  were  perfectly  right,  and  the 
respondents  are  entitled  to  oar  judgment. 

LiNDLET,  J. — I  am  of  the  same  opinion.  The 
question  we  have  to  consider  is,  whether  this  rate 
was  rightly  made  upon  the  lessee  of  the  shooting 
under  37  &  38  Vict.  c.  54,  s.  6,  sub-sect.  2.  That 
sub-section  shows  that,  where  the  right  of  sporting 
is  severed,  there  is  an  option  g^ven  to  the  makers 
of  the  rate  either  to  rate  the  owner  of  the  land  or 
the  lessee  of  the  right  of  sporting.  The  question 
before  us  is  one  of  pure  law,  and  turns  on  the 
meaning  of  the  word  "  severed."  Why  is  not  the 
right  severed  here  P  It  is  parted  with  by  deed 
for  five  years,  and  apart  from  any  authority  no 
doubt  that  would  be  a  severance.  But  it  is  said 
that  we  are  not  to  treat  this  as  a  severance,  and 
the  case  of  Bea,  v.  BcUtU  Union  {uhi  sitp.)  is  cited 
to  us  as  an  authority  on  that  point,  and  that  is  the 
only  authority.    Now  the  only  point  decided  there  - 
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[Gb.  Cab.  Res. 


was  this :  that  before  the  Act  of  1874  Mrs.  Oar- 
ling  might  have  been  rated  in  respect  of  the 
shooting.  The  decision  in  that  case  was  perfectly 
good,  bnb  is  no  authority  for  sayins  that  the  right 
of  sporting  here  was  not  severea  I  think  the 
justices  were  quite  right,  and  the  appeal  must  be 
dismissed. 

Judgment  for  the  respondents. 

Solicitors  for  the  appellants,  TMot,  for  TaJhot 
and  Wooenam,  of  Newtown. 

Solicitors  for  the  respondents,  Jones ^  Blaxland, 
and  Son, 

CBOWN  CASES  BESE&VSD/ 

Saturday,  Nov.  22, 1879. 

(Before  Oockbukn,  C. J.,  Hxjddleston,  B.  ,  Lindlbt, 
Manistt,  and  Hawkd^s,  JJ.) 

Be&  v.  Fullaoab.  (a) 

Larceny  Act — Fraudulent  appropriation  of  trust 
money  hy  solicitor — Direction  in  writing  to  apply 
money — Intrusted  with  "  property "  for  smfe 
custody—^  ^  25  Vict.  e.  96,  es.  75,  76. 

Trust  money  had  been  invested  on  mortga>ge.  The 
mortgage  was  paid  off,  and  the  money  left  in  the 
hands  of  the  family  solicitor,  who  wrote  to  the 
person  henefictally  interested :  "  B.*s  money  was 
paid  on  Saturday,  the   6th  April,   25001.    and 

interest Let  me  know  how  you  would  liJce 

to  have  the  25002.  invested,  whether  in  the  funds 
or  on  mortgage.  I  can  get  you  4  per  ee^U.  on 
a  good  security,  hut  not  more.  More  than  4s  per 
cent,  is  not  to  he  obtained  upon  such  seeurUies  as 
trustees  would  he  justified  in  investing.**  The 
answer  was  dated  9th  April :  "  Will  consult  O. 
at  once  ahout  the  money,  a/ndUt  you  know.  I  do 
not  wish  it  placed  in  the  funds.  I  am  very  glad 
it  is  paid  over,  and  hope  it  will  he  well  secured 
this  time."  At  or  very  near  the  dale  of  these 
letters  it  was  clear  that  the  money  hcLcL  been 
fraudulently  appropriated  to  his  own  use  hy  the 
solicitor. 

Held,  that  this  was  a  fraudulent  conversion  to  his 
own  use  of  property  intrusted  to  the  solidior  for 
safe  custody  within  sect.  7Q  of  24  ^  25  Vict, 
e.  95. 

Queers,  whether  the  above  letters  amounted  to  a 
direction  in  writing  to  apply  the  money  within 
sect.  75. 

Case  ^reserved  for  the  opinion  of  this  Court  by 
Cockbum,  C.  J. 

Lewis  Greene  Fallugar,  a  solicitor,  was  tried  be- 
fore me  at  the  late  assises  for  the  Winter  Assize 
County  No.  10,  as  appointed  under  an  Order  in 
Council  of  the  14th  Aug.  1879,  on  an  indictment 
framed  under  24  &  25  Vict.  c.  96,  ss.  75  &  76,  which 
charged,  in  a  variety  of  forms,  that,  being  the 
attorney  and  agent,  and,  having  been  by  her  in- 
trusted with  a  sum  of  2500L,  to  be  invested  on 
mortgage  and  for  safe  custody  for  the  benefit  of 
the  persons  interested  in  the  same,  he  had  fraudu- 
lently converted  the  money  to  his  own  use. 

It  is  unnecessary  to  set  out  the  indictment, 
which  was  of  great  length  and  prolixity.  It  may 
be  taken  that  it  set  out  the  offence  in  everv  form. 
The  only  counts  that  need  now  be  referrea  to  are 
the  22  nd  and  23rd  counts. 

22nd  count:  And  the  jurors  aforesaid   upon 

(a)  Beported  by  Jomi  Thompsok,  Esq.,  Barrtoter-ftt-lAW. 


their  oath  aforesaid  do  further  present  that  the 
said  Lewis  Greene  Follagar  heretofore,  to  wit,  on 
the  6th  of  April  1872,  being  an  attorney  and  agent 
of  the  said  Mary  Mookett,  and  being  solely  in- 
trusted by  her  with  cercain  property,  to  wit,  the 
sum  of  25001.  of  tiie  moneys  ox  the  said  Mary 
Mockett,for  safe  custody,  did  afterwards,  to  wit,  on 
the  said  6th  day  of  April,  a.  d.  1872,  at  the  parish 
aforesaid,  in  the  county  and  winter  assise  county 
aforesaid,  unlawfully,  and  with  intent  to  defraud, 
convert  and  appropriate  the  said  sum  of  money  to 
his  own  use  and  benefit,  then  being  money  of  the 
said  Mary  Mockett,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  lady,  the  Queen,  her  crown  and 
dignity. 

23rd  count:  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that  the 
said  Lewis  Greene  FuUagar  heretofore,  to  wit,  on 
the  6th  day  of  April  1872,  being  an  attorney  and 
agent  of  the  said  Mary  Mockett,  James  Walker 
Body,  and  Stephen  Goldsmith,  and  being  intmsted 
by  them  with  certain  of  their  property,  to  wit,  the 
sum  of  2500/.  of  the  monies  oi  the  said  Mary 
Mockett,  James  Walker  Body,  and  Stephen  Grold- 
smith,  for  safe  custody,  afterwards,  to  wit,  on  the 
said  6th  day  of  April,  in  the  year  aloresaidL  at  the 
parish  aforesaid,  in  the  county  and  winter  assiae 
county  aforesaid,  unlawfully,  cmd  with  intent  to 
defraud,  did  convert  and  appropriate  to  his  own 
use  and  benefit  the  said  last-mentioned  sum  of 
money,  then  being  the  property  of  the  said  Mary 
Mockett,  James  Walker  Body,  and  Stephen  Gold- 
smith, against  the  form  of  the  statute  in  suoh  case 
made  and  provided,  and  against  the  peace  of  our 
said  lady  tne  Queen,  her  crown  and  dignity. 

The  only  question  to  be  considered  is,  whether, 
upon  the  facts,  the  case  came  within  the  statute. 

That  the  defendant  had  been  intrusted  with  the 
money,  and  that  he  had  fraudulently  converted 
it  to  his  own  use,  having,  on  his  own  admission, 
speculated  with  it,  and  lost  it,  was  undoubted. 
But  it  becomes  necessary  to  call  attention  to  the 
manner  in  which  the  money  first  came  into  the 
hands  of  the  defendant,  and  under  what  circum- 
stances he  disposed  of  it. 

The  money  in  question  being  part  of  the 
residuary  estate  of  one  William  Martin,  the  father 
of  the  prosecutrix,  had  been  bequeathed  by  him  to 
trustees,  and  had  been  invested  on  mortgage  ;  but 
the  mortgage  having  been  paid  off  by  the  mort- 
gager, the  money  had  come  into  the  hands  of  the 
derondant  as  the  fl^mily  solicitor  and  solicitor  to 
the  trust. 

On  receipt  of  the  money  defendant  wrote  to  the 
prosecutrix  as  follows : 

Lewes,  8th  April  1872. 
Dear  Madam, — ^Mr.  Bidge's  money  was  paid  on  Satur- 
day last,  6th  April— JB2500  and  interest.    I  inoloee  a 
cheque  for  jG97  los.  4d.,  thns : — 

One  year's  interest  due  6th  April JSiOO    0    0 

less  income  tax 2  10    0 

97  10    0 

Error  in  former  payments 0    8    4 

£B7  18    4 
Let  me  know  how  yon  wonld  like  to  have  the  Je2500 
invested.    Whether  in  the  fnnds  or  on  mortgage.    I  can 

Sit  yon  4  per  cent,  on  a  good  aecnrity,  but  not  more, 
ore  than  4  per  cent,  is  not  to  be  obtained  upon  snch 
seonritiea  as  tmstees  wonld  be  justified  in  investinig. 
Tonra  faithfnlly,  Lewis  G.  Fululgab. 
Mis.  Mookett,  Arlington. 
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To  which  letter  Mrs.  Mockett  sent  the  following 
reply: 

OzeDiin's  Farm,  Arlington,  9th  April  1872, 

L.  G.  Fnlhttar,  Esq. 

Sir,— The  oheacie  ^7  18b.  4d.  oame  safe  to  hand  thUi 
morning,  for  whioh  I  am  obliged.    Will  oonsnlt  Mr. 
Goldsnuth  at  onoe  about  the  money,  and  let  yon  know. 
I  do  not  wish  it  plaoed  in  the  fnnda.    I  am  very  glad  it  is  ' 
paid  oyer,  and  hope  it  will  be  well  seonred  tius  time. — 

xonrs  respeotfnlly,  Mabt  Mookbtt. 

The  Mr.  Gk)ld8mith  here  referred  to  was  till  his 
death  a  trustee  nnder  the  will,  and  a  confidential 
friend  of  the  prosecutrix,  who  had  a  beneficiad 
interest,  that  is  to  say,  a  life  estate,  in  the 
fond. 

About  a  week  or  two  later  Mrs.  Mockett  saw  the 
defendant  at  his  office  at  Lewes,  when  he  told 
her  that  he  had  plaoed  the  money  on  mortgage  on 
a  large  estate  at  Worth,  on  a  first  mortgage; 
representing,  in  answer  to  a  question  put  by  her, 
that  a  deed  which  was  lying  on  the  table,  but 
which  she  did  not  further  look  at,  was  the  mort- 
gage deed.  AJl  this  was  wholly  untrue ;  and  the 
money,  as  has  already  been  stated,  was  applied  by 
the  defendant  to  his  own  purposes. 

He  paid  the  interest  regularly  from  April  1872, 
when  the  money  came  into  his  hands,  till  Oct. 
1878,  making  from  time  to  time  excuses  for  not 
producing  Uie  mortage  deed,  which  was  re- 
peatedly asked  for,  till  at  last,  another  solicitor 
baying  been  employed,  and  an  order  of  a  Gourt  of 
Eauity  obtained  for  the  delivery  of  the  deeds,  the 
defendant  confessed  the  real  state  of  the  facts,  and 
acknowledged  that  he  had  made  away  with  the 
money. 

Of  the  moral  guilt  of  the  defendant  there  could 
be  no  doubt ;  and  I  therefore  directed  a  yerdict  of 
goiltr^,  and  sentenced  the  defendant  to  fiye  years' 
penal  servitude ;  but,  as  I  doubted  whether,  upon 
these  facts,  the  case  came  within  the  first  enact- 
ment of  the  statute  (sect.  75)  by  reason  of  the 
absence  of  any  affirmative  written  direction  as  to 
the  application  of  the  money,  or  within  the  second 
(sect.  7d),  by  reason  of  the  latter  being,  as  I 
thought,  applicable  to  securities  alone  and  not  to 
money,  I  respited  execution  of  the  sentence  in 
order  to  take  the  opinion  of  this  Gourt  as  to 
whether  the  defendant  could  be  held  guilty  under 
the  statute  in  question. 

A.  B.  GocKBTTKN,  Nov.  6, 1879. 

E.  Clarke  {Fulton  with  him)  for  the  defendant. 
—The  76th  section  of  the  24  &  25  Yict.  c.  76, 
enacts  that:  "Whosoever  being  a  banker,  mer- 
chant, broker,  attorney,  or  agent,  and  being  in- 
structed either  solely,  or  jointly  with  any  other 
person,  with  the  property  of  any  other  person  for 
safe  custody  shall,  with  intent  to  defraud,  sell, 
Ac,  or  in  any  manner  convert  or  appropriate  the 
same,  or  any  part  thereof,  to  or  for  his  own  use 
or  bcmefit,  &o,,  shall  be  guilty  of  a  misdemeanour." 
Hat  section  is  not  applicable  to  this  case,  for 
the  evidence  does  not  show  that  the  defendant 
was  intrusted  with  property  for.  safe  custody. 
It  rather  shows  that  he  was  intrusted  with  it 
for  investment. 

Htjddlestoh,  B. — By  sect.  1  the  term '"property 
shall  include  every  description  of  real  and  per- 
sonal property,  money  debts,  &c." 

Hawkihs,  J. — If  you  say  the  letters  show  that 
the  defendant  was  intrusted  with  the  money  to 
invest  on  mortgage,  then  they  amount  to  a 
^iixectiOQ  in  writmg.  within  sect.  75,  and  if  they 


do  not,  then  the  money  was  intrusted  to  the 
defendant  for  safe  custody  within  sect.  76,  until 
Mrs.  Mockett  gave  further  instructions  how  it 
was  to  be  dealt  with. 

Clarke. — The  indictment  charges  the  defendant 
with  having  committed  the  offence  on  the  6th 
April  1872,  and  Mrs.  Mookett's  letter  is  on  the 
9tn  April.  The  defendant  may  have  had  sufficient 
money  to  satisfy  the  daim  at  that  date. 

HuDDLBSToy,  B. — Does  it  make  any  difierence 
when  he  committed  the  offence  P  The  only  two 
Questions  that  arise  under  sect.  76  are,  was  the 
aefendant  intrusted  with  the  money  as  an  attorney, 
and  did  he  convert  it  to  his  own  use,  and  the 
jury  have  found  both  questions  in  the  affirmative. 

Clarke. — ^No  doubt  the  jury  must  be  taken  to 
have  found  what  they  properly  could  find  upon  the 
facts  to  support  the  conviction,  but  the  facts  did 
not  warrant  the    verdict.     The  facts  were  not 
sufficient  according  to  Beg.  v.  Tatlook  (2  Q.  B.  Div. 
157;  13  Gox  G.  G.  378).    In  his  judgment  in  that 
case,  Gockbum,  G.  J.  pointed  out  the  kind  of 
evidence  necessary.    He  said :  "  Assuming  such  a 
case  to  be  within  the  statute,  it  would  be  a  ques- 
tion for  the  jury  whether  the  defendant,  at  the 
time  the^  money     was     received,    intended    to 
embezzle  it.    Possibly  proof  that  a  party  receiving 
money  under  such  circumstanoes  was,  and  knew 
himself  to  be,   hopelessly  insolvent,   and  being 
aware  that  his  account  at  his  bankers  was  heavily 
overdrawn,  paid  the  money  into  the  credit  of  his 
account,  knowing  that  the  effect  of  his  so  doing 
would  be  that  it  would  be  totally  lost  to  the  party 
entitled  to  it,  might  be  sufficient  evidence  of  an 
intention  to  convert  the  proceeds  to  his  own  use, 
although   under  other  circumstances  the    pay- 
ment of  the  money  into  his  buikers  might  have 
been  perfectly  legitimate.    But  the  only  evidence 
of  insolvency  in  the  present  case  was  that  two 
months  after  the  receipt  of  the  money  the  defen- 
dant filed  a  petition  for  liquidation.    At  the  time 
he  received  it  he  may  have  been  solvent.*' 

GocKBTTBN,  G.  J. — That  case  was  upon  sect.  75. 
In  the  present  the  evidence  was  clear,  for  within 
a  week  or  a  fortnight  of  her  letter  Mrs.  Mockett 
called  on  the  defendant,  when  he  told  her  two  lies, 
that  he  had  invested  the  money  on  mortgage,  and 
that  the  deed  was  lying  on  the  table,  and  she  in 
her  evidence,  said  she  aid  not  look  at  it,  as  she  had 
not  ^ot  her  spectacles  with  her.  Within  a  week  of 
receiving  the  money  he  begins  to  concoct  the 
fraud  to  conceal  the  fact  of  his  having  appropriated 
it  to  his  own  use.  There  can  be  no  question  that 
the  case  is  within  sect.  76. 

HuDDLESTON,  B. — I  might  have  had  doubts  as  to 
whether  there  was  a  sufficient  direction  in  writing 
within  sect.  75,  but  I  have  none  as  to  the  case  being 
within  sect.  76. 

LmDLET,  J.— The  case  is  clearly  within  sect.  76. 

Maitistt  and  Hawkins,  J  J.  concurred. 

ConvicUon  affirmed. 
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Saturday,  Nov.  22, 1879. 

(Before  Cockburn,  G.  J.,  Huddlbston,  B.,  Likdlet, 
Mahistt,  and  Hawkins,  JJ.) 

Beg.  V,  J.  A.  Wilson,  (a) 

Bankruptcy  Act  1869 — Infant — Quitting  England 
with  property  divisible  among  creditors — Debtors 
Act  186^ 

An  infant  trader  quitted  England,  and  whUst 
abroad  a  petition  upon  which  he  was  adjudicated 
a  bankrupt  was  filed.  He  was  arrested,  brought 
to  England,  indicted  and  convicted  under  eect,  12 
of  the  Debtors  Act  1869  (32  ^  33  Vict.  c.  62), 
for  having  feloniously,  within  four  months  before 
the  presentation  of  a  bankruptcy  petition  against 
him,  quitted  England  and  taken  with  him  201. 
and  upwards,  which  ought  by  law  to  have  been 
divided  amongst  his  creditors,  vnth  intent  to 
defraud. 

Held,  that  the  conviction  could  not  be  sustained,  as 
the  debts  of  the  creditors  who  proved  were  void 
by  the  Infants  Belief  Act  1874,  none  of  them 
being  for  necessaries. 

Qucere,  whether  sect.  12  applies,  when  the  person 
adjudged  bankrupt  has  quitted  England  before 
the  presentation  of  the  petition. 

Gase  reserved  for  the  opinioB  of  this  Gourt  by  the 
Becorder  of  Hull,  Yorkshire. 

1.  The  prisoner,  John  Aalay  Wilson,  was  tried 
before  me  at  the  last  quarter  sessions  at  Hall,  on 
an  indictment  under  the  12th  section  of  the 
Debtors  Act  1869  (32  &  33  Vict  c.  62),  charging 
him  with  having  feloniously,  within  four  months 
before  the  presentation  of  a  bankruptcy  petition 
a^inst  him,  quitted  England,  and  taken  with  him 
his  money  to  the  amount  of  201.  and  upwards, 
which  ought  by  law  to  have  been  divided  amongst 
his  creditors,  with  intent  to  defraud. 

2.  The  prisoner  traded  in  Hull  as  a  Baltic  mer* 
chant. 

3.  On  the  19th  Oct.  1878  he  drew  out  of  his 
banker*8  hands  at  Hull  the  sum  ot  128L  in  cash, 
and  on  the  27th  of  the  same  month  quitted 
England  for  Sydney,  and  arrived  at  the  latter  place 
on  the  2nd  Feb.  1879 

4.  On  the  30th  Nov.  1878,  within  four  months 
of  the  prisoner  having  quitted  England  as  afore- 
said, a  petition  in  bankruptcy  was  presented  in  the 
local  Gourt  of  Bankruptcy  at  Hull  against  him,  and 
he  was  en  the  same  day  adjudicated  a  bankrupt. 

5.  At  the  time  the  prisoner  was  so  adjudicated 
a  bankrupt,  he  was  on  the  high  seas  on  his  way  to 
Sydney,  sailing  near  the  Equator. 

6.  On  the  2nd  Dec.  1878  an  order  to  prosecute 
the  prisoner  was  made  by  the  said  Gourt  of  Bank- 
ruptcy. 

7.  On  the  3rd  Feb.  1879  the  prisoner  was 
appiehended  at  Sydney  and  charged  with  this 
onence,  and  he  then  gave  up  to  the  officer  appre- 
hending him  the  sum  of  96L  tn  gold  and  notes, 
and  confessed  to  him  that  it  was  part  of  the 
money  he  had  taken  with  him  when  he  quitted 
England. 

8.  The  debts  proved  against  the  estate  were  all 
trade  debts,  and  contracted  by  the  prisoner  in  his 
trade  as  a  Baltic  merchant.  No  debts  for  neces- 
saries were  proved  against  the  estate,  nor  was  it 
shown  that  any  debts  for  neoessaries  existed. 

9.  The  file  of  the  proceedings  in  the  said  Bank- 
ruptcy  Gourt  was  put  in  evidence,  and  amongst 

(a)  Beported  by  John  Thompson,  Esq.,  BarrlBter-at-Law. 


them  was  the  order  of  adjudication  of  thApriaoner 
to  be  a  bankrupt,  dated  the  30th  Nov.  1878. 

10.  No  copy  of  the  London  Oazette  oontainine 
the  order  of  the  looal  Gourt  of  Bankruptcy  ad- 
judging the  prisoner  to  be  a  bankrupt  was  pro- 
duced m  evidence  before  me,  or  filed  amongst  the 
proceedings  in  the  said  Bankruptcy  Gourt,  but 
only  a  single  sheet  purporting  to  be  a  sheet  of  the 
London  Gazette,  and  that  single  sheet  contained 
the  order  adjudging  the  prisoner  to  be  a  bank- 
rupt. 

11.  On  the  prisoner's  part  it  was  proved  before 
me  that  the  prisoner  was  bom  on  the  13th  March 
1859.  He  was  consequently  a  minor  at  the  time 
of  the  aforesaid  adjudication  of  bankruptcy  and 
at  the  time  when  he  contracted  the  aforesaid  debts 
which  had  been  proved  against  his  estate ;  and  it 
was  contended  on  his  bel^f  that  by  reason  of  his 
infancy  the  said  proceedings  in  bankruptcy  were 
void,  that  he  kaa  not  and  could  not  have  any 
creditors  within  the  meaning  of  the  12th  section 
of  tl^e  Debtors  Act  1869,  amongst  whom  the  pro- 
perty which  he  took  away  with  him  ought  by  law 
to  be  or  to  have  been  divided,  inasmuch  as  since 
the  Infants  Belief  Act  1874  (37  &  38  Yict.  c.  62), 
contracts  by  infants,  except  for  neoessaries,  are 
void,  and  that  the  prisoner  was  never  liable  at  law 
or  in  equity  for  the  said  debts  contract  during 
his  infancy,  and  could  not  have  creditors  in  respect 
of  them. 

12.  It  was  also  contended  on  the  prisoner's 
behalf  that  there  was  no  conclusive  proof  of  the 
order  of  adjudication  of  bankruptcy,  inasmuch  as 
no  copy  of  the  London  Gazette  containing  the 
order  was  filed  in  the  proceedings  in  bankruptcy 
or  produced  in  evidence  at  the  trial. 

13.  I  determined  to  submit  these  points  to  the 
consideration  of  the  Gourt  for  Grown  Gases 
Beserved,  in  the  event  of  the  prisoner  being  con- 
victed, and  I  left  the  case  to  the  jury  upon  the 
other  proved  facts,  telling  them  that  tney  should, 
if  those  facts  were  made  out  to  their  satisfaction, 
find  him  guilty,  unless  they  were  satisfied  that  the 

Srisoner  had  no  intent  to  defraud  when  he  quitted 
Ingland,  caking  with  him  his  property  as  he  did, 
ana  t bey  found  him  guilty  and  recommended  him 
to  mercy. 

14.  The  prisoner  had  been  in  custody  from  the 
time  of  his  apprehension  in  Sydney. 

I  respited  sentence,  and  let  him  out  on  his  own 
recognisance  in  1002.  to  appear  at  the  next 
sessions  or  when  called  upon,  and  reserved  this 
case  for  the  eonsideration  of  this  court 

I  now  respectfully  ask  for  the  opinion  of  this 
court  whether,  under  the  circumstances  stated,  the 
prisoner's  conviction  ought  to  be  affirmed  or 
quashed.  W.  G.  Bsaslet, 

Nov.  7th,  1879.  Becorder  of  Hull. 

Cyril  Dodd  for  the  prisoner. — The  conviction 
cannot  be  sustained.  The  indictment  was  framed 
under  the  12th  section  of  the  Debtors  Act  1869 
(32  &  33  Yict.  c.  62),  which  enacts  that  if  anj 
person  who  is  adjudeed  a  bankrupt,  or  has  his 
affairs  liquidated  by  arrangement,  after  the  pre- 
sentation of  a  bankruptcy  petition  against  him, 
or  the  commencement  of  the  liquidation,  or 
within  four  months  before  such  presentation  or 
commencement,  quits  England  and  takes  with 
him,  or  attempts,  or  makes  preparation  for  qnitdng 
England  and  taking  with  him  any  part  of  his 
property    to  the  amount    of  202.   or   upwards, 
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which  ought  by  law  to  be  didded  amongst  hie  1 
creditors,  he  shall  (unless  the  jary  shall  be  satis 
fied  that  he  had  no  intent  to  defraud)  be  guilty  of 
felony  punishable  with  imprisonment  for  a  term 
not  exceeding  two  years  with  or  without  hard 
labour.  This  section  does  not  apply,  the  prisoner 
having  quitted  England  before  the  adjudication 
in  bankruptcy.  [Cockbuen,  O.J.— I  suppose  your 
contention  is  that  the  adjudication,  though  final 
for  proceedings  in  bankruptcy,  is  not  so  as  regards 
criminal  proceedings  against  the  bankrupt.]  Tes. 
Secondly,  the  prisoner  being  a  minor  when  these 
debts  were  contracted,  they  were  by  the  Infants 
Belief  Act  1874  (37  &  38  Y  ict.  o.  62,  s.  1)  void,  which 
enacts  that  all  contracts,  whether  by  specialty  or  by 
simple  contract,  henceforth  enterea  into  by  infants 
for  the  repayment  of  money  lent  or  to  be  lent,  or 
for  goods  supplied  or  to  be  supplied  (other  than 
contracts  for  necessaries),  and  all  accounts  stated 
with  infants  shall  be  absolutely  void. 

G(yt8t,  Q.G.  for  the  prosecution,  contended  that 
the  12th  section  of  the  32  &  33  Yict.  c.  62,  did 
apply,  although  the  bankrupt  was  abroad  at  the 
time  of  the  adjudication,  he  having  gone  abroad 
within  four  months  before  the  presentation  of  the 
petition  in  bankruptcy ;  and  that  this  appeared  to 
be  the  proper  construction  from  a  comparison  of 
that  section  with  the  previous  section  11.  Ab  to 
the  second  point,  he  admitted  that  as  by  the 
operation  of  the  Infants  Belief  Act  1874  the 
prisoner  had  no  legal  creditors,  the  adjudication 
in  bankruptcy  could  not  be  sustained,  and  the 
conviction  must  therefore  be  quashed. 

The  CouBT  gave  no  decision  upon  the  first 
point,  and  Raid  that  they  were  all  agreed  that  the 
prisoner  could  not  be  convicted  under  sect.  12 
because  he  was  a  minor  when  the  debts  were 
contracted.  Conviction  quashed. 


Saturday,  Dec  6,  1879. 

(Before  Cockbtjbn,  0. J.,  Lush,  J.,  Huddlbston,  B., 
Lii^DLEY  and  Hawkins,  JJ.) 

Beg.  V,  Bobert  Martin,   (a) 

Forgery — Drawing  a  cheque  in  a  pereon'i  otvn 
name — No  aesets  at  the  hank — False  pretences. 

In  paymeni  of  goods  the  prisoner  filled  up  a 
banker's  cheque  and  gave  to  the  seller.  The 
prisoner's  name  was  Bohert  Martin,  hut  he 
signed  the  cheque  in  the  name  of  William  Martin, 
The  seller  took  the  cheque  as  thmt  of  the  prisoner 
without  noticing  the  alteration  in  the  Christian 
name,  Upon  presentation  at  the  ba/nk,  where 
the  prisoner  had  no  assets,  the  cheque  was  dis* 
honoured  on  the  ground  thai  the  signature  was 
not  that  of  any  customer  of  the  hank. 

The  prisoner  hamng  heen  convicted  on  an  indict* 
mint  for  forgery,  the  Court  quashed  the  eonvio" 
Honj  as  this  was  not  a  forgery,  hut  a  ease  of  false 
pretences. 

Case  reserved  for  the  opinion  of  this  Court  by 
Gockbnm,  C.J. 

The  prisoner,  Bobert  Martin,  was  tried  before 
me^  at  the  late  Assizes  held  at  Maidstone  on  an 
indictment  which  charged  him  in  one  count  with 
having  forged,  in  another  with  having  uttered  a 
forged  order  for  the  sum  of  32L  with  intent  to 
defraud.    The  facts  were  as  follows : 

The  prosecutor,  Greorge  Lee,  is  a  horse  dealer  at 

(a)  Beported  by  Johh  Thompson,  £iq.,  BarrlBter-at-Law. 
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Ashford,  in  Kent.  The  prisoner  Martin  had  been 
fur  many  years  collector  of  the  tolls  of  the  markets 
of  Ashford  and  Maidstone,  and  was  well  known  to 
the  prosecutor.  In  the  course  of  the  present  year 
the  prisoner,  having  ceased  to  hold  the  above- 
mentioned  offices,  lefx  the  neighbourhood,  and  went 
to  reside  in  Southwark.  On  the  2nd  Sept.,  being 
again  at  Ashford,  for  what  purpose  did  not  appear, 
he  suw  the  prosector  Lee  in  the  street  in  a  pony 
cart,  and  accosted  him,  inquiring  if  he  (Lee)  had  a 
pony  for  sale,  whereupon  the  prosecutor  recom- 
mended him  to  buy  the  pony  he  was  then  driving. 
A  deal  ensued,  the  result  of  which  was  that  the 
prosecutor  agreed  to  sell,  and  the  prisoner  to  buy, 
the  pooy  and  carriage  for  32{. 

The  prisoner  proposing  to  give  his  ohe(^ue  for 
the  amount,  both  parties  went  into  an  adjoining 
inn,  in  order  that  the  cheque  might  be  there 
drawn.  The  prisoner  then  produced  a  printed 
form  of  cheque  of  the  bank  of  Messrs.  Wigan  and 
Co.,  bankers,  of  Maidstone,  taken  from  a  cheque- 
book of  which  he  had  become  possessed  as  a 
former  customer  of  the  bank.  This  he  filled  up, 
in  the  presence  of  the  prosecutor,  with  the  name  of 
the  latter  as  payee,  signed  it  in  the  name  of 
William  Martin,  his  name  being  Bobert,  and 
delivered  it  to  the  prosecutor,  who  put  it  in  his 
pocket  without  further  looking  at  it,  or  observing 
m  what  name  it  was  signed,  after  which  he  pro- 
ceeded to  ^ive  possession  of  the  pony  and  carnage 
to  the  prisoner.  On  the  ensuing  morning  the 
prisoner  drove  the  pony  and  carriage  to  town,  and 
on  the  day  after  drove  to  Bamet  Fair,  where  he 
sold  both.  On  the  cheque  being  presented  at 
Messrs.  Wi^an's  Bank  payment  was  refused  on 
the  ground  that  the  signature  was  not  that  of  any 
customer  of  the  bank. 

The  prisoner  had  been  a  customer  of  the  bank, 
and  haa  had  an  account  there  in  his  proper  name 
of  Bobert  Martin,  but  his  account  remaining 
overdrawn  for  some  time  after  he  had  ceased  to 
be  the  collector  of  the  market  tolls,  and  the  bank 
insisting  on  the  balance  due  to  them  being  paid, 
the  amount  was  accordingly  paid  on  the  4th  June, 
and  the  account  was  then  closed.  No  money  was 
afterwards  paid  in  to  the  prisoner's  credit,  nor 
was  any  cheque  drawn  by  him.  He  asserted  in- 
deed in  his  defence  on  this  charge  that  he  had  ex- 
pected money  to  have  been  paid  in  to  his  account, 
but  no  evidence  was  adduced  to  show  that  there 
was  any  foundation  for  this  statement.  No  name 
was  mentioned  of  any  person  owing  him  money, 
or  bv  whom  he  expected  money  to  be  paid  into 
the  bank  on  his  account.  He  had  ceased  to  ^il 
intents  and  purposes  to  be  a  customer  of  the  bank, 
and  must  have  been  fully  aware  that  a  cheque 
drawn  by  him  on  the  bank  would  certainly  be 
dishonoured. 

Under  these  circumstances  there  can  be  no 
doubt  that  the  prisoner  had  been  guilty  of  the 
offence  of  obtaining  the  prosecutors  goods  by 
false  pretences.  But  the  indictment  being  for 
forgery  of  the  cheque,  and  it  appearing  to  me 
doubtful  whether  the  charge  of  forgery  could  upon 
the  facts  proved  be  upheld,  I  reserved  the  case  for 
the  consiaeration  of  tnis  Court. 

In  considering  this  question  1  have  further  to 
call  attention  to  the  following  facts : 

The  prisoner  in  drawing  this  cheoue  and  de- 
livering it  to  the  prosecutor  did  not  ao  so  in  the 
name  of,  or  as  representing,  any  other  person, 
real  or  fictitious.     The  cheque  was  drawn  and 
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uttered  as  his  own,  and  it  was  so  received  by  the 
prosecntor,  to  whom  the  prisoner  was  per^tly 
well  known  as  an  acquaintance  of  twenty  years' 
standing,  and  by  whom  he  was  seen  to  sign  it. 
The  prisoner  did  not  obtain  credit  with  the  prose- 
cutor by  snbstitnting  the  Christian  name  of 
William  for  that  of  Bobert.  He  would  equally 
have  got  credit  had  he  signed  his  proper  name  of 
Bobert.  The  credit  was  given  to  tne  prisoner 
himself,  not  to  the  name,  in  which  the  cheque  was 
signed.  The  cheque  was  taken  as  that  of  the 
individual  person  who  had  just  been  seen  to  si^ 
it,  not  as  tne  cheque  of  William  Martin,  as  dis- 
tinguised  from  Booert  Martin,  or  of  any  other 
person  than  the  prisoner.  On  the  contrary,  if  the 
prosecutor,  who  knew  the  prisoner's  name  to  be 
Bobert,  had  observed  that  the  signature  was  in 
the  name  of  William,  he  would  in  all  probability 
have  suspected  something  wrong,  and  would  have 
refused  to  take  the  cheque. 

There  was  nothing  whatever  from  which  the 
motive  of  the  prisoner  in  signing  a  wrong 
Christian  name  could  be  gathered.  There  hap- 
pened, indeed,  to  be  a  William  Martin,  a  customer 
of  the  bank ;  but  this  was  unknown  to  the  pri- 
soner; besides  which,  as  the  prisoner  was 
perfectly  aware  that  his  person  and  true  name 
were  well  known  to  the  prosecutor,  it  could  not  be 
supposed  that  he  intended  to  pass  himself  off  as, 
or  the  cheque  as  the  cheque  of,  any  William 
Martin  other  than  liimself.  The  only  motive 
which  has  occurred  to  my  mind  as  one  which 
might  have  induced  him  to  sign  a  false  Christian 
name  is  that  he  may  have  thought  that  by  so 
doiDg  he  might  avoid  being  liable  on  the  cheoue 
when  payment  had  been,  as  it  was  certain  to  oe, 
refused.  This,  however,  amounts  to  no  more  than 
conjecture.  Be  it  as  it  may,  and  whatever  may 
have  been  the  movive,  it  occurred  to  mo  that, 
while  there  had  been  a  fictitious  signature  to  the 
cheque  in  question,  so  far  as  the  Christian  name 
was  concerned,  yet  the  signature  having  been 
affixed  by  the ,  prisoner,  and  the  cheque  delivered 
by  him  as  his  own,  though  there  had  been  a 
signature  in  a  fic'Jtious  name,  the  name  could  not 
be  said  to  be  that  of  a  fictitious  person ;  and  that, 
in  this  respect,  the  case  did  not  £etll  within  the 
principle  oi  the  cases  in  which  it  has  been  held 
that  the  use  of  the  pretended  name  of  a  fictitious 
person  amounts  to  forgery. 

I  have  therefore  sought  the  assistance  of  the 
Court  as  to  whether,  under  the  circumstanoes,  the 
affixing  a  fictitious  Christian  name  to  this  cheque 
by  the  prisoner  amounts  w  forgery  as  charged  in 
the  indictment. 

A.  E.  COCKBUBN. 

No  counsel  was  instructed  to  argue. 

CocKBUBN,    C.J. — The     conviction    must    be 

Juashed.  This  case  is  concluded  by  authority, 
n  Dunn's  case  (1  Leech  C.  C.  57),  the  Judges 
agreed  "that  in  all  forgeries  the  instrument 
supposed  to  be  forp;ed  must  be  a  false  instrument 
in  itself,  and  that  if  a  person  give  a  note  entirely 
as  his  own  his  subscribing  it  by  a  fictitious  name 
will  not  make  it  a  forgery,  the  credit  there  being 
given  to  himself  without  any  regard  to  the  name 
or  without  any  relation  to  a  third  person."  That 
exactly  applies  to  this  case. 

Lush,  J. — I  had  the  same  question  before  me  at 
the  last  Autumn  Assizes,  and  I  directed  an  indict- 
ment for  false  pretences  to  be  preferred. 


CocKBUBV,  C.J. — ^That  ought  to  have  been  done 
in  this  case. 

HuDBLBSTOK,  B.,  LnTDLBT  and  Kawkibs,  JJ^ 
concurred. 

Oonvidicn  quashed. 

Snprenu  Cmirt  of  Inbicatart 

COURT   OF   APPEAL. 

SITTINGS    AT    WBSTMINSTBB. 

Friday,  Dee.  19, 1879. 

(Before  Bbahwbll,  Bbett,  and  Cottob,  L.JJ.) 
Beg.  on  the  prosecution  of  the  Guabdiavs  of  thb 

POOB    07     THB    PaBISH     OF     LeWISHAK    V.    ThB 

London,  Bbighton,  and  South  Coast  Bailwat 

COMFABT.  (a) 

APPEAL  FROM  THB  QUBEN's  BENCH  DIVISION. 

Bating — Metropolis  MaoMgement  Act^  1855  (18  &  19 
Viet.  0.  120)  B.  Ib9—8mffieieney  of  precept^ 
Description  ofparis  of  parish  rated  <U  lower  rate. 

By  the  Metropolis  Management  Act  1855  (18  &  19 
Viet.  eap.  120)  seeL  159,  any  vestry  or  district 
hoard  may,  by  the  order  rehiring  a  rate  to  he 
levied^  direct  ihe  ewns  rsquMed  ^  to  he  levied  in 
such  partt  or  exempt  any  part  of  tuck  parish  or 
dietrvet  from  the  levy  or  require  a  less  rate  to  he 
levied  thereon,  as  the  drcumstathces  of  the  case 
may  require.'^ 

The  respondents  hy  their  precept  ordered  "  that  ihs 
rate  or  rates  to  he  raised  in  pursuance  of  this 
present  precept  shaJI,  as  regards  aU  ^ue^  parts  of 
the  saia  pairisht  as  consist  of  land  used  as 
wrcMe  ....  land  only'*  {and  used  in  certain 
other  ways  specified^  "he  assessed  and  levied  in 
the  proportion  of  one^  fourth  part  only  of  the  net 
annual  value  of  such  land.'* 

Held  (affirming  the  judgment  of  the  Queen's  Bench 
Division),  that  it  w<u  unnecessary  to  descrihe  &y 
metes  and  houtids  the  parts  of  the  parish  on  which 
the  less  rate  was  to  he  levied,  ana  therefore  that 
the  precept  and  the  rate  were  good. 

On  the  1st  Jan.  1876  a  general  purpose  rate  for 
the  parish  of  Lewisham  was  made  under  the 
Metropolis  Management  Act  1855  (18  &  19  Yict. 
c.  120),  in  which  the  appellants  (the  London, 
Brighton,  and  South  Coast  Bailwav  Company) 
were  rated  in  respect  of  their  line  of  railvray  and 
land  occupied  bv  station  buildinss  and  appnrte^ 
nances  at  29,498l  gross  and23,08ST.  rateable  value. 

Upon  appeal  to  the  Kent  Sessions,  the  rate  was 
confirmed  subject  to  a  case,  of  which  the  following 
are  the  material  paragraphs  : 

3.  By  sect.  159  of  the  Metropolis  Local  Manage* 

ment  Act  1855  (18  &  19  Yict.  c.  120)  it  is  enacted 

that 

Where  it  appears  to  any  yestry  or  distriot  board  that 
all  or  any  part  of  tiie  expenses  for  defraying  which  any 
sum  ifl  by  >noh  vestry  or  board  ordered  to  be  leyied  baye 
or  has  been  inoorred  for  the  speoial  benefit  of  any  par- 
tioular  purt  of  their  parish  or  diatrict,  or  otherwise  have 
or  has  not  been  inoorred  for  the  eqnal  benefit  of  the 
whole  of  their  parish  or  district,  snch  vestzy  or  board 
may  bv  any  snoh  order  direct  the  stun  or  sums  neoessary 
for  darayinff  snoh  6xpen8«*8  or  any  part  thereof,  to  be 
leyied  in  sa<m  part,  or  exempt  any  part  of  snoh  parish  or 
district    from  the  leyy,  or  reqoire  a  less  rate  to   be 

(a)  Beported  by  P.  B.  Hutchins,  Eaq.,  Buititer'At-Law. 
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levied   thereon  as  the  oiroamstaiioea  of  the  oase  may 
Toquire. 

4.  By  the  161st  section  of  the  said  Act  it  is 
enacted  that 

The  oTerseers  of  the  poor  of  erery  parish  to  whom  any 
moh  order  as  aforesaid  is  issued  shall  levy  the  amounts 
mentioned  therein  aooording  to  the  exigency  thereof,  and 
shall  for  that  purpose  make  separate  equal  pound  rates 
upon  their  parish,  or  the  part  thereof  upon  which  any 
Bum  specified  in  such  order  is  required  to  be  levied  in 
respect  of  each  sum  thereby  ordesed  to  be  levied ;  that  is 
to  say,^  a  separate  rate  in  respect  of  each  sum  ordered  to 
be  levied  for  defraying  expenses  oonneoted  with  sewer- 
age, to  be  called  a  sewers  rate ;  a  separate  rate  in  respect 
ox  each  sum  ordered  to  be  levied  for  defraying  expenses 
of  lighting  (where  a  separate  sum  is  ordered  to  be 
levied  for  defraying  suoh  expenses),  to  be  called  a  lighting 
rate ;  and  a  separate  rate  in  respect  of  each  sum  ordered 
to  be  levied  for  defraying  other  expenses  of  executing  this 
Act,  to  be  called  a  general  rate ;  and  shall  make  such 
respective  rates  of  such  amount  in  the  pound  on  the 
sumual  value  of  the  propertv  rateable  as  will  in  their 
jndgment,  havii^  regard  to  all  drcnmstanoes,  be  sufficient 
to  raise  tiie  sums  specified  in  suoh  order;  and  such 
rates  shall  be  levied  on  the  persons,  and  in  respect  of  the 
properfy,  by  law  rateable  to  the  relief  of  the  poor  in  the 
respective  parishes,  and  shall  be  assessed  on  tiie  net 
annual  value  of  such  property,  ascertained  by  the  rate  for 
the  time  being  for  the  relief  of  the  poor. 

6.  The  order  or  precept  apon  which  the  said  rate 
so  appealed  against  was  levied  was  as  follows : 

The  Board  of  Works  for  the  Lewisham  district,  con- 
stituted by  the  Metropolis  Management  Act  18^,  in 
pursuance  of  the  provisions  of  the  said  Act  and  of  the 
Aot^  for  amending  and  extending  the  same,  hereby  order 
and  require  the  guardians  of  we  poor  of  the  parish  of 
Iiewiaham  to  levy  within  the  said  parish  the  sum  of 
11,5241.  for  the  purpose  of  defraying  the  exx)enses  ahrrady 
or  hereafter  to  be  incurred  by  the  said  board  in  the 
execution  of  the  said  Act  or  Acts,  and  to  pay  the  said  sum 
to  the  London  and  Westminster  Bank.  .  .  .  And  it 
appearing  to  the  said  board  that  the  expenses  in  respect 
of  which  the  said  sum  of  11,5241.  is  required  are  not  for 
the  equal  benefit  of  the  said  parish,  the  said  board  do 
further,  order,  and  require  that  the  rate  or  rates  to  be 
raised  in  pursuance  of  this  present  precept  shall,  as 
regards  all  such  parts  of  the  said  parish  as  consist  of  land 
nsed  as  arable,  meadow,  or  pasture  land  only,  or  as  wood 
land,  orchard,  market  garden,  hop,  herb,  flower,  fruit,  or 
nursery  ground,  be  assessed  said  levied  in  the  proportion 
of  one-fourth  part  only  of  thA  net  annual  value  of  suoh 
land. 

7.  The  property  of  the  London,  Brighton,  and 
6oath  Coast  Railway  Oompany  in  the  parish  con- 
sisted of  the  Forest  Hill  and  Sydenham  stations, 
land  occupied  by  station  buildings  and  appurte- 
nances, and  land  over  which  their  main  line  of 
railway  passed,  and  the  whole  of  such  property 
was  rated  and  assessed  in  the  rate  at  lOd.  in  the 
pound.  No  part  of  such  property  was  land  used 
as  arable,  meadow,  or  pasture  land  only,  or  as 
woodland,  orchard,  market  garden,  hop,  herb, 
flower,  fruit,  or  nursery  ground. 

8.  The  parish  of  Lewisham  is  very  extensive  in 
area,  containing  in  the  aggress te  about  5500  acres. 
Of  this  area  a  very  considerable  proportion  is 
covered  with  houses;  about  3000  acres  are  lands 
under  cultivation,  and  fall  under  the  classes  of 
land  mentioned  in  the  precept.  There  is  also  land 
in  the  parish  nsed  in  other  ways,  and  rated  at  the 
higher  rate.  The  9000  acres  do  not  lie  together, 
but  are  scattered  through  the  parish.  The  rate- 
able value  of  the  dOOO  acres,  according  to  the 
valuation  list,  amounts  to  about  11,000{.  The 
total  rateable  value  of  property  in  the  parish 
amounts  to  324,000i. 

9.  Throughout  the  parish  all  property,  whereso- 
ever situate,  which  consisted  of  land  nsed  as 


arable,  meadow,  or  pasture  land  only,  or  as  wood- 
land, orchard,  market  garden,  hop,  herb,  flower, 
fruit,  or  nursery  ground,  was  rated  or  sssessed  at 
the  rate  of  2^a.  in  the  pound,  and  all  other  pro- 
perty was  rated  or  assessed  at  10t2.  in  the  pound 
upon  the  net  annual  value  of  such  property 
respectively,  as  ascertained  by  the  rate  for  the  time 
being  for  the  relief  of  the  poor. 

10.  It  was  contended  on  the  part  of  the  appel- 
lants, first,  that  the  precept  of  the  Lewisham 
District  Board  of  Works  was  bad  in  law,  inasmuch 
as  the  District  Board  have  no  power  under  the 
159th  section  of  the  Metropo!is  Management  Act 
1855,  or  otherwise,  to  order  the  said  rate  to  be 
levied  in  the  manner  directed  by  the  precept,  and 
can  only  exempt  or  order  a  less  rate  to  be  levied 
upon  any  particular  part  of  a  parish  described  and 
marked  out  by  metes  and  bounds ;  secondly,  that 
the  rate  was  bad  in  law,  inasmuch  as  it  was  not  an 
equal  pound  rate  as  required  by  the  Metropolis 
Management  Act  1855,  sect.  161. 

The  questions  for  the  opinion  of  the  court  were  : 

(I.)  Whether  the  rate  was  bad  in  law. 

(2.)  Whether,  if  the  rate  was  good  in  law,  st>ch 
property  of  the  appellants  (the  Bailway  Company) 
as  consists  of  land  used  for  their  railway  ought 
not  to  be  rated  at  the  lower  rate. 

The  Divisional  Court  (Cockbum,  C.J.,  and 
Lopes,  J.)  confirmed  the  order  of  sessions.  Their 
decision  is  reported  in  40  L.  T.  Bep.  N.  S.  716. 

The  Railway  Company  appealed. 

/.  Brown,  Q.C.,  and  Oppenheim  for  the  appel- 
lants, the  railway  company.  The  rate  is  bad, 
because  the  precept  does  not  follow  the  Act  of 
Parliament.  Tbe  respondents  have  not  defined 
certain  parts  of  the  parish  to  be  rated  at  the  lower 
rate,  but  certain  kinds  of  property,  and  this  mode  of 
desoription  is  contrai  f  to  the  provisions  of  sections 
159  and  161.  EoweU  v.  London  Dock  Company 
(8  E.  &  B.  212;  27  L.  J.  177,  M.  C.)  is  not  an 
authority  against  tbe  appellants. 

F.  M.  White,  Q.O.  (D.  Kingsford  with  him)  for 
the  respondents,  the  guardians. — There  is  abun- 
dant description  in  the  precept,  for  sect.  159  gives 
power  to  rate  land  wherever  situate  in  the  parish, 
and  whether  lying  together  or  scattered,  at  a  lower 
rate,  and  contains  no  provisions  which  can  render 
necessary  a  desoription  by  metes  and  bounds.  [He 
was  stopped  by  the  Court.] 

BramwelL}  L.J. — I  think  the  judgment  should 
be  affirmed.  The  objection  taken  is  that  the  land 
to  be  exempted  is  not  specified  in  the  way  in 
which  it  ought  to  be  specified,  that  is,  that  it  is 
not  described  by  metes  and  bounds,  but  is  only 
pointed  out  by  general  description.  I  cannot  see 
that  the  board  are  under  any  obligation  to  ffive 
such  a  specification  as  is  contended  for  on  behalf 
of  the  appellants.  I  think  they  might  describe 
the  property  to  be  exempted  generally,  as  they 
have  done.  There  is  a  certain  advantage  in  that 
mode,  for  it  is  with  reference  to  the  description  of 
property  that  the  rate  is  to  be  made.  ^  Mr.  White 
gave  one  answer  to  the  objection  which  has  been 
raised,  and  it  seems  to  me  that  another  answer  is 
that  it  is  not  for  the  railway  company  to  object  to 
the  mode  of  assessment.  If  any  one  owner  found 
that  he  were  nrejudioed  by  the  mode  of  assess- 
ment adopted,  ne  might  appeal ;  but  I  do  not  see 
how  the  railway  company  can  do  so  in  the  present 
case*  It  seems  to  me  that  the  judgment  of  the 
court  below  is  right. 
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B&ETT,  L.J. — ^The  case  is  always  stated  in 
matters  of  this  kind,  and  the  facts  set  out  with 
reference  to  the  questions  raised  in  the  case.  Now 
it  is  complained  here  that  the  precept  is  bad. 
That  is  the  objection  which  Mr.  Brown  brought 
before  us,  and  he  abstained  from  bringing  any 
other  point  before  us ;  therefore  that  is  the  only 
(][uestion  which  we  have  to  decide.  The  objection 
is  taken  to  the  precept,  which  says  that  the  board 
"  order  and  require  that  the  rate  or  rates  to  be 
raised  in  pursuance  of  this  present  precept  shall, 
as  regards  all  such  parts  of  tne  said  parish  as  con- 
sist of  land  used  as  arable,  meadow,  or  pasture 
land  only,  or  as  woodland,  orchard,  market  garden, 
hop,  herb,  flower,  frait,  or  nursery  ground,  be 
assessed  and  levied  in  the  proportion  of  one-fourth 
nart  only  of  the  net  annual  value  of  such  land." 
Now,  that  deals  with  certain  parts  of  the  parish ; 
but  it  is  said  that  the  precept  has  not  dealt  with 
the  parts  of  the  parish  properly,  because  it  has 
not  dealt  with  them  by  metes  and  bounds.  It  is 
admitted  that  the  precept  might  reauire  all  those 
lands  to  be  rated  at  the  lower  rate,  out  the  objec- 
tion is  that  because  the  lands  are  not  defined,  by 
metes  and  bound,  they  are  not  properly  described. 
The  precept  is  an  order  within  the  meaning 
of  sect.  159,  and  if  it  complies  with  the 
section  it  is  sufficient.  [Beads  the  section.] 
The  board  have  a  right,  therefore,  to  direct  the 
sum  to  be  raised  for  these  races  to  be  levied  on 
such  part  of  the  land  within  the  parish  as  circum- 
stances may  require.  There  is  nothing  about 
description  or  definition  by  metes  and  bounds.  It 
cannot  be  denied  that  this  land  is  part  of  the 

garish.  The  board  have  directed  a  lower  rate  to 
e  levied  on  part  of  the  parish,  and  it  is  described, 
not  by  metes  and  bounds,  but  so  that  the  overseers 
may  know  to  what  land  the  lower  rate  is  to  apply. 
Therefore,  I  am  clear  that  the  decision  is  right. 
As  to  the  case  of  Howell  v.  The  London  Sock 
Company  {ubi  sup,),  I  am  inclined  to  agree  with 
Erie,  G.J.  in  Beg.  v.  Great  Western  BaUtoay  Com- 
pany  (E.  B.  &  E.  at  p.  613)  that  that  case  is  no 
authority  for  the  decision  of  any  other  case  that 
may  arise ;  for  there  the  court  were  asked  to  do 
what  they  will  not  generally  do,  that  is,  to  deal 
with  the  facts  of  the- case.  But  if  that  case  is 
any  authority,  it  would  be  an  authorityas  to  the 
second  point,  and  not  as  to  the  first.  We  do  not 
-  overrule  that  case,  or  discass  it,  or  in  any  way 
deal  with  it,  but  it  is  not  applicable  to  the  ques- 
tion now  before  us  for  decision. 

Cotton,  L.J. — The  objection  taken  is  that, 
acting  under  sect.  159,  the  board  have  concluded 
that  the  rate  was  not  for  the  benefit  of  the  whole 
parish  equally,  and  have  made  an  order  directing 
a  certain  part  of  the  parish  to  bo  rated  at  a  lower 
rate,  but  that  they  have  directed  that  such  parts 
as  consist  of  arable  land,  meadow,  &c.,  shall  be 
rated  at  the  lower  rate,  not  describing  the  land  to  be 
so  rated  by  metes  and  bounds.  The  question  is 
whether  that  description  is  sufficient.  It  is  stated 
on  the  case  that  many  acres  are  so  used,  and  that 
they  are  scattered  in  the  parish.  It  is  admitted 
that,  if  the  land  was  defined,  the  precept  would  be 
good,  but  it  is  said  that  the  land  should  be  defined 
By  metes  and  bounds.  The  district  board  have 
exercised  their  discretion  in  saying  what  is  to  be 
rated  at  the  lower  rate ;  thev  have  not  left  the 
discretion  to  the  overseers,  but  have  left  it  to 
them  to  see  what  parts  of  the  land  within  the 
parish  the  description  in  the  precept  applies  to. 


This,  in  my  opinion.  Is  a  good  description. 
Therefore  the  only  objection  taken  to  the  pre- 
cept fails,  and  the  judgment  must  be  affirmed. 

Jttdgment  affirmed* 

Solicitor  for  the  guardians,  £f.  Edwards, 
Solicitors  for  the  company,  Norton^  BosBf  Nor* 
ton,  and  Brewer. 

HIGH    COURT   OF  JUSTICE. 

CHANCERY  DIVISTON. 

FridoAf,  Nov.  28,  1879. 

(Before  Jessel,  M.B.) 

Labouohske  v.  Eabl  07  Whabncliftb.  (a) 

Club — Eaopulsion  of  memher — Wawer  of  objections 
— Inquiry  oy  committee — Cluh  rules. 

Where  under  the  ndes  of  a  private  club  the  proposed 
expulsion  of  a  member  depends  upon  the  judgment 
or  opinion  of  the  committee,  and  there  is  no  power 
of  appeal  given  to  a/nybody,  it  is  most  important 
that  the  materials  upon  which  such  judgment  or 
opinion  is  founded  should  be  accfwraiety  aseer* 
tained ;  and  this  can  only  be  done  by  a  proper 
inquiry  wUh  notice  to  the  a^ccused,  and  by  the  com'- 
mittee  taking  evidence  of  the  question  of  fact 
before  them  and  of  its  iru^ 

Where  a  plaintiff  brings  an  auction  to  be  restored  to 
the  membership  of  a  private  dttb  from  which  he 
has  been  expelled  he  cannot  under  any  eireum' 
stances  be  considered  to  have  waived  any  grounds 
rendering  his  expulsion  legally  void^  nor  when 
a/ppearing  before  the  authoritative  body  of  such 
dub  is  he  bovmd  to  expose  the  invalidity  of  the 
proceedings. 

The  rules  of  a  private  dvl)  contained  the  following 
provisions ; 

'*  In  case  the  conduct  of  any  member  eOher  in  or 
out  of  the  dub  shall,  in  the  opinion  of  the  comr 
mittee  after  inquiry,  be  injurious  to  the  welfare 
and  interest  of  the  dub,  the  committee  shall  caU 
upon  him  to  resign,  ar^,  in  the  event  of  his 
refusal  to  do  so,  shall  caU  a  general  meeting,  at 
which  it  shall  be  competent  for  the  votes  of  two- 
thirds  of  those  present  to  expel  such  member** 

**  Hie  committee  skaU  at  any  Hme  have  power  to  call 
a  general  meeting  on  giving  the  members  a  fort" 
night*s  notice.** 

Held  (1),  that  such  inquiry  must  be  a  substantial 
inquiry  and  according  to  the  ordinary  principles 
of  justice. 

Held  (2),  thai  a  notice  bearing  date  the  Zlst  Oei.» 
but  posted  shortly  after  midnight  on  the  Isi  Nov. 
calling  a  general  meeting  for  the  14ith  Nov.  at 
5  p.m.  was  not  within  the  meaning  of  the  rtde 
prescribing  a  fortnight's  notice,  although  it  was 
the  rule  of  Die  dub  to  open  from  1  p,m.  to  3  a.m., 
and  such  intended  notice  was  resolved  upon  at  a 
meeting  of  the  committee  commencing  before 
midnight  of  the  Zlst  Od. 

Held  (3),  that  "  two-thirds  of  those  present'*  meant 
two-thirds  of  those  present  at  Die  meeting  wheiher 
the  persons  present  voted  or  abstained  from 
voting,  and  thai  the  number  of  those  present 
could  not  be  confined  to  the  number  of  Diose  pre- 
sent at  the  votvng. 

The  plaintiff   in  the  above  action,   Mr.   Henry 

Labouchere,  moved   to  restrain  the  defendants, 

the  committee  of  the  Beefsteak  Club,  from  expel* 

(a)  Beported  by  Bbqinald  B.  tiCHOMBsaa,  Etii ,  Barriiter^t-Law. 
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Hug  him  from  the  clab,  and  depriTing  him  of  the 
advanta^  and  benefits  of  membership.  The 
dab,  which  bad  been  established  abont  fonr  years, 
was  stated  to  be  a  small  and  sociable  one,  consisting 
of  250  members,  all  of  whom  were  acquainted  with 
one  another. 

The  20th  rale  of  the  clab,nnder  which  the  com- 
mittee had  assumed  to  expel  Mr.  Labouchere,  was 
in  the  following  terms : 

In  ease  the  oondnot  of  any  member  either  in  or  out  of 
the  dub  shall,  in  the  opimon  of  Hie  oommittee  after 
inqxdry,  be  injnrions  to  the  welfare  and  intereat  of  the 
oloD,  ihe  oommittee  shall  call  npon  him  to  resign,  and,  in 
the  ereiLt  of  hia  refnaal  to  do  so,  shall  call  a  general 
meeting;,  at  whioh  it  shall  be  competent  for  the  votes  of 
two-thirds  of  those  present  to  expel  snoh  member. 

Bj  another  rale  (the  dlst)  the  committee  wero 
reqnired  to  giye  a  fortnight's  notice  of  any  general 
meeting. 

By  another  rale  the  dab  opened  at  1  p.m.,  and 
dosed  at  3  a.m. 

The  circnmstanoes  leading  to  the  action  of  the 
oommittee  were,  so  far  as  is  material,  as  follows : 

On  the  29th  Sept.  1879  a  personal  collision 
oocarred  between  Mr.  Henry  lAbonchere  and 
another  member  of  the  dub,  Mr.  Edward  Levy 
Lawson. 

On  the  4th  Oct  1879  Mr.  Henry  Labouchere 
wrote  a  letter  to  the  committee,  in  which  he 
stated  the  facts  of  the  encounter,  and  complained 
of  the  conduct  of  Mr.  Lawson  as  a  member  of  the 
olnb.    This  letter  and  a  number  of  a  periodical 
belonging  to  the  plaintiff,  called  IViUh,  dated  the 
9th  Oct.,  and  contaioing  a  letter  of  the  1st  of  Oct. 
from  Mr.  Henry  Labouchere  to  Mr.  Lawson,  were 
read  at  a  meetmg  of  the  committee  on  the  11th 
Oct.,  and  a  resolution  was  then  come  to  that  the 
Tniy^tina  be  ad^'ourned,  and  a  special  meeting  of 
the  committee  should  be  summoned  to  consider 
the  matter,  and  that  in  the  meantime  Mr,  Labou- 
chere should  be  informed  that  he  must  enter  into 
an  engagement  not  to  miJce  any  personal  attack 
upon  any  member  of  the  dub  in  any  publication. 
A  copy  of  the  minute  of  this  resolution  was  sent  to 
Mr.  Labouchere,  who,  however,  declined  to  con- 
form with  it 

At  the  special  meeting  held  on  the  17th  Oct.,  in 
accordance  with  the  last  resolution,  it  was  resolved 
that  Mr.  Henry  Labouchere  and  Mr.  Lawson  be 
CflkUed  upon  to  resign  in  accordance  with  the  20th 
rale  of  the  club ;  and  notice  of  this  resolution  was 
sent  to  Mr.  Labouchere  on  the  same  day.  On 
receipt  of  the  notice  Mr.  Labouchere  wrote 
to  the  commifctee  stating;  that  he  declined 
to  resign  his  membership,  masmuch  as  no  com- 
plaint had  been  msde  against  him  by  any 
member  of  the  oommittee  prior  to  the  17th  Oct., 
and  because  he  was  not  aware  on  what  grounds 
the  oommittee  had  based  their  determination,  nor 
had  he  had  any  opportunity  of  meeting  or  ex- 
plaining any  charges  that  had  been  brought 
Mainst  him^  or  of  being  heard  in  defence,  and 
that  no  ingniry  had  been  made  as  to  what  conduct 
of  his  had  bleen  injurious  to  the  welfare  and 
interests  of  the  club.  The  plaintiff  dso  sent  a 
circalar  to  the  members  asking  them  to  vote 
against  his  expulsion. 

The  oommittee  met  again  on  the  81st  Oct.,  about 
haH-paet  eleven  at  night,  and  continued  sitting 
until  the  next  morning ;  and  a  resolution  was  then 
oome  to  after  midnight,  the  terms  of  which  were 
as  foUowB : 


That  the  f  oUowisff  notice  shonld  be  posted  in  the  olnb 
and  sent  ronndtotne  members:  "A  general  meeting  of 
the  olnb  is  hereby  called  by  the  comnuttee,  to  be  held  at 
the  clnb.  on  Fndav  the  14th  Not.  1879,  at  5  ^.m.,  to 
reoeiye  the  report  of  the  oommittee  npon  the  decision  at 
whioh  tiiey  have  arrived  under  mle  20,  after  inquiry, 
that  the  conduct  of  Mr.  Edward  Levy  Lawson  ana  Mr. 
Henry  Labouchere  has  been  injnrions  to  the  welfare  and 
interest  of  the  dnb,  and  ot  the  oommittee  having  conse* 
qnently  called  npon  those  gentlemen  to  resign,  whioh  each 
of  them  has  rinsed  to  do.  That  Mr.  £.  L.  Lawson  be 
and  he  is  hereby  expelled  from  the  clnb.  That  Mr.  H. 
Labouchere  be  and  ne  is  hereby  expelled  from  the  clnb. 
By  order  of  the  oommittee." 

Notices  of  this  resolution  were  sent  to  Mr. 
Labouohere  and  the  members  of  the  dab  on  the 
same  day. 

The  notices  were  dated  the  31st  Oct. 

The  general  meeting  was  held  on  the  14th  Nov., 
and  there  were  present  at  it  117  members  of  the 
club.  Mr.  Labouchere  was  present,  and  spoke 
and  protested  against  the  meeting,  and  the  chair- 
man, the  Earl  of  Whamdiffe,  in  putting  the  ques- 
tion to  the  meeting,  instead  of  reading  the  resolu- 
tion, said,  "Those  members  who  vote  for  the 
committee  must  vote '  Aye,'  and  those  who  vote 
for  Mr.  Labouchere  will  vote  •  Nav.' "  The  chair- 
man subseouently  put  the  formal  resolution  that 
Mr.  Labouchere  be  expelled.  115  members  voted, 
and  of  these  77  voted  for  and  88  against  the  reso* 
lution.  The  chairman  then  declarfMi  the  resolution 
carried  by  one  vote,  and  that  Mr.  Labouchere  was 
duly  expelled. 

OhitUf,  Q.C.  and  Bomer  for  the  plaintiff. — The 
rules  of  the  club  have  been  violated.    No  proper 
notice  was  ever  given  to    the   plaintiff  of   the 
ffTonnds  and  nature  of  the  complaint  made  against 
him.    No  proper  notice  was  given  of  the  holding 
of  the  general  meetinir.  for  the  rule  reouired  a 
fortnight's  notice,  and  in  fact  less  than  a  fort- 
night^ was  given.     The  requisite   minority  to 
sanction  a  vote  of  expulsion  was  not  obtained. 
The  rule   required  a  majority  of   two-thirds  of 
those  present,  and  not  a  majority  of  two-thirds  of 
those  who  voted.  The  meeting  was  also  got  up  by  a 
violent  partisanship.     [Jessel,  M.B.— i  have  de- 
cided in  the  Traveller's  Club  case  (Dawkina  v. 
ArUrohuB,  M.    R    2drd   June,  1879),  as  to  the 
meaning  of  the  rule  on  this  point.    If  any  person 
chooses  to  join  a  club,  one  of  the  rules  of  which 
is  in  effect  that  the  committee's  opinion  on  his 
conduct  is  to  be  final,  he  can  obtain  no  relief. 
Here,  however,  the  committee  seem  to  have  come 
to  their  decision  without  giving  any  notice  that 
they  were  about  to  consider  the  plaintiff*s  con- 
duct ;  if  that  is  so,  the  present  case  comes  within 
my  dedsion  in  the  case  of  FisTier  v.  Kearie  (41  L.  T. 
Bep.  N.  S.  335 ;  L.  Bep.  11  Oh.  Div.  353),  where 
I  snowed  how  unfair  it  was  to  throw  a  man  on  a 
general  meeting.    It  seems  to  be  so  strange  that 
a  oommittee  should  investigate  a  member's  con- 
duct behind  his  back ;  it  is  so  un-English.    I  see 
the  rule  in  this  case  is  ''after  inquirv."]    Your 
Lordship  said  in  Fisher  v.  Keans  (L.  T.  Bep.  sup, 
p.  836 ;  L.  Bep.  eup,  p.  362) :  "  In  my  opinion  a 
committee  acting  under  such  a  rule  as  this  are 
bound  to  act  as Ijord  Hatherley  dedded  in  Dean 
V.  BenneU  (24  L.  T.  Bep.  N.  S.  169 ;  L.  Bep.  6  Oh. 
App.  489),  according  to  the  ordinary  principles  of 
justice,  and  are  not  to  convict  a  man  of  a  grave 
offence  which  shall  warrant  his  expulsion  from  the 
dub  without  fair,  adequate,  and  suffident  notice, 
and   an   opportunity  of  meeting  the   inquuries 
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broaght  against  him.  Oar  case  is  a  stronger 
case  than  Fisher  v.  Keane,  for  oar  rule  especially 
says  after  inquiry.  There  has  been  no  inquiry,  no 
notice,  no  sumcient  majority,  and  furthermore  the 
question  was  not  properly  put  to  the  meeting. 

Davey,  Q.C.  and  Macncbghten  for  the  defendants. — 
There  has  been  a  substantial  compliance  with 
rale  20,  and  the  inquiry  thereby  rendered  neces- 
sary; the  committee,  in  the  exercise  of  their 
opinion,  have  come  to  the  conclusion  that  the 
published  letter  was  injurious  to  the  welfare  of  the 
club.  The  notion  that  Mr.  Labouchere  was  taken 
unawares  was  a  mere  afterthought,  as  was  plain 
from  his  correspondence  with  the  committee,  and 
particularlv  by  the  letter  in  which  they  iuformed 
nim  that  the  whole  matter  being  under  inyestiga- 
tion,  he  must  refrain  from  making  any  persooal 
attack  in  any  publication."  The  plaintiff  had  a 
full  appreciation  of  what  the  issue  was.  The 
question  was  not  one  of  nicety  of  language  and 
legal  exactness  of  resolutions,  nor  of  the  techni- 
calities of  a  court  of  justice.  [Jsssel,  M.B. — If 
this  meeting  was  irresularly  called,  the  plaintiff 
remains  a  member  of  the  club,  and  still  liable  to 
pay  his  subscription ;  the  position  of  the  parties 
cannot  be  one-sided.]  Mr.  Labouchere  has 
waived  any  technical  irregularities,  such  as  hare 
been  suggested  on  his  behalf,  by  his  correspon- 
dence with  the  committee,  and  by  his  presence  at 
the  meeting. 

No  reply. 

j£ss£L,  M.B.  said : — The  difficulty  I  feel  in  this 
case  does  not  arise  from  any  doubt  in  my  mind  as  to 
what  I  ought  to  do,  but  I  find  a  difficulty  in 
bringing  myself  to  believe  that,  with  such  plain 
rules  before  them,  framed  by  persons  of  exactly 
the  same  social  position  and  Knowledge  as  the 
committee  of  this  club,  they  could  have  imagined 
that  they  were  pursuing  the  directions  given  in 
those  rules  in  doing  what  they  have  done.  I  do 
not  remember  any  club  case  which  has  been 
before  me  (and  there  have  been  several)  in  which 
there  were  so  many  objections  taken  as  in  this 
case ;  but  I  must  say  I  come  to  the  conclusion 
that  every  one  of  them  is  well  founded.  I  will  first 
of  all  take  the  main  objection.  It  is  a  very  serious 
one  indeed.  There  is  a  rule  in  the  club  in  these 
terms :  **  In  case  the  conduct  of  anv  member,  either 
in  or  out  of  the  club,  shall  in  the  opinion  of  the 
committee,  after  inquiry,  be  injurious  to  the  inte- 
rests and  welfare  of  the  club,  the  committee 
shall  call  upon  him  to  resign.*'  Stopping  there, 
it  is  a  very  serious  thing  for  the  committee  of  a 
club  to  oaU  upon  a  member  to  resign  for  mis- 
conduct, and  therefore  the  rule  is  guaraed  by  these 
words,  ''after  inquiry'* — the  committee  are  not 
to  form  an  opinion  without  inquiry.  What  does 
that  meanP  it  does  not  mean,  I  suppose,  that 
they  are  to  take  up  a  newspaper  and  read  that 
A  B.  has  written  an  improper  letter,  or  has  been 
brought  up  before  a  police  court  for  drunkenness. 
In  the  latter  case  it  has  happened  before  now  that 
the  wrong  man  has  been  charged,  for  men  have 
been  known  to  give  at  police  courts,  under  those 
circumstances,  the  name  of  a  friend,  or  of  an 
enemy.  That  is  not  "  inquiry."  What  it  means 
is  this,  fair  inquiry  into  the  truth  of  the  facts ; 
and  I  am  only  astonished  that  any  collection  o  f 
English  gentlemen,  who,  if  distino^uished  for  one 
thing  more  than  another,  are  distinguished,  I 
always  thought,  for  sound  common  sense,  could 


imagine  that  any  other  inquiry  was  meant.  That 
being  so,  whi^t  ought  they  to  do  when  the  oondocfc 
of  a  member  is  impugned?  They  ought  to  in- 
quire into  the  facts,  to  see  what  that  conduct  has 
been,  and  what  excuse  or  reason  can  be  given  by 
the  member  for  his  conduct.  In  other  wcMrds, 
they  ought  to  give  notice  to  the  member  (if  they 
can)  that  his  conduct  is  about  to  be  inquired 
into,  jand  thus  give  him  an  opportunity  of 
stating  his  case  to  them.  But  in  this  case, 
according  to  the  affidavits,  all  they  did  was  this — 
they  had  brought  before  them  a  letter  written  by 
the  plaintiff  complaining  of  the  conduct  of  another 
member  towards  him  as  being  injurious  to  thn 
club;  and  they  had  also  brought  before  them  a 
newspaper,  of  which  the  plaintiff  was  the  proprie- 
tor, containing  a  letter  as  to  the  terms  of  which  it 
is  not  for  me  to  express  an  opinion,  but  I  am  by 
no  means  disposed  to  say  that  those  terms  might 
not  have  been  properly  condemned  and  censured 
by  the  committee,  as  they  appear  to  have  been. 
^Nothing  that  falls  from  me  in  any  way  impugns 
their  bona  fides  or  the  soundness  of  their  judff- 
ment  in  that  respect.  But  they  do  not  tell  Mr. 
Labouchere  that  his  conduct  is  to  be  brought 
before  them,  though  they  adjourn  their  meeting 
to  a  future  day,  and  write  him  ft  letter  in  the 
meantime.  They  do  not  say,  **  Your  conduct  will 
be  investigated  at  the  next  meeting,  and  we  shall 
consider  whether  vou  ought  to  be  turned  out  of 
the  club  " — for  really  that  was  what  they  had  to 
consider.  Nothing  of  the  sort  Th-y  write  him  a 
letter,  stating  that  his  letter  of  accusation  of  the 
4th  was  duly  received,  and  say,  "  I  am  instructed 
to  send  you  the  following  copy  of  a  minute  in 
reference  thereto :  "It  was  resolved,  that  this 
meeting  be  adjourned  '*  (that  is,  the  meeting  to 
consider  his  charsre).  "  and  that  a  special  meeting 
be  summoned  to  consider  the  matter"  (that  is,  his 
charge  against  Mr.  Lawson),  *'  but  that  in  the  mean- 
time Mr.  Labouchere  be  informed  that  he  must 
enter  intp  an  engagement  not  to  make  any  per- 
sonal attack  on  any  member  of  the  club  in  any 
Sublication."  Now,  of  course,  that  referred  to 
Lr.  Lawson,  and  meant  this  :  '*  You  have  brought 
a  charge  against  Mr.  Lawson,  which  is  under  in- 
vestigation by  the  committee,  who  have  adjourned 
their  meeting ;  in  the  meantime  you  are  not  to 
attack  Mr.  Lawson  in  your  journal.  That  is  per- 
fectly equitable  and  quite  right,  and  the  com- 
mittee were  right  in  saying,  "You  are  not  to 
invoke  our  intervention,  and  at  the  same  time 
take  the  law  into  your  own  hands  by  publishing 
anything  against  him  in  your  journal.  But  there 
is  not  a  syllable  to  intimate  that  the  committee 
are  going  to  consider  Mr.  Labouohere's  conduct^ 
or  goinff  to  censure  him.  Well,  then,  without 
the  slightest  notice,  on  the  17th  Octi,  a  meet- 
ing of  the  committee  is  held,  and  they  pass  a 
resolution  that  Mr.  Labouchere  and  Mr.  Lawson 
be  called  upon  to  resign  in  aooordance  with  the 
terms  of  rule  20.  It  is  quite  impossible  that  that 
can  be  right  according  to  the  rule  that  it  is  to  be 
'*' after  inquixy,"  there  having  been  no  notioe  to 
Mr.  Labouchere.  But  in  addition  to  that  there 
was  really  no  inquiry.  They  took  no  evidence, 
and  I*am  even  now  unable  to  see  what  the  exact 
nature  of  the  charge  was  against  Mr.  Labouchere. 
Three  have  been  suggested,  and  it  may  have  been 
any  one  of  the  three,  or  any  combination  of  two 
out  of  the  three,  or  a  oombmation  of  all.  There 
was  his  conduct  as  regards  the  matter  of  the 
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Asaanlfe  or  alleged  assault  between  him  and  Mr. 
Lawson,  there  was  his  oonduot  in  writing  that 
letter  to  Mr.  Lawson,  and  there  was  his  oondact 
in  pablishing  that  letter  in  Truth,    Inquiir  there 
does  not  appear  to  have  been  any,  of  any  kind  or 
description,  either  with  notioe  or  without  notioe, 
and  it   appears   to   me   in   substance  that   the 
committee  were  not   iustified  in   acting   under 
rule  20.    I  may  state  this,  for  the  information  not 
only  of  this  committee,  but  the  committees  of 
all  clubs,   that   where   the   proposed    expulsion 
of  a  member  is  to   depend  upon   the   opinion 
or  judgment   of   the    committees   where    there 
is   no  power   of  appeal  given    to   anybody,  it 
is    most    important    that    the    materials   upon 
which    the  judgment    is    founded    should    be 
accurately  ascertained.    Of  course,  that  can  only 
be  done  by  a  proper  inquiry,  with  notice  to  the 
accused,    and    oy  taking,   I   do  not  say  legal, 
evidence,  or  that  evidence  not  strictly  legal  may 
not  be  admissible,  but  by  taking  evidence  as  to 
the  question    of  fact   before   them,   and    being 
satisfied — in  their  own  minds,  at  all  events—- of 
the  truth  of  those  facts.    They  then  can  form 
their  judgment  or  opinion.    That  wss  not  dooe 
here,  and,  in  my  opinion,  in  substance,  the  com- 
mittee have  not  followed  the  rule  at  all.    That, 
no  doubt,  is  the  main  point  of  the  case.    If,  after 
having  given  the  iKscused  fair  notice,  they  come  to 
the  conclaaion  that  his  condact  is  such  as  in  their 
opinion  to  be  injurious  to  the  welfare  of  the  dub, 
no  judicial  tribunal  can  interfere  with  any  con- 
sequences which  arise  from  such  opinion  fairly 
formed.     The  next  point  I  have  to  consider  is 
this :  The  rule  proceeds  to  8f«te  that  in  the  event 
of  his  refusal  ( J£r.  Labouchere  did  refuse)  it  shall 
be  competent  "  to  call  a  general  meeting  at  which 
it  shall  be  lawful  for  the  vote  of  two-thirds  of 
those  present  to  expel  such  member."    Bule  31  is, 
"  The  committee  shall  at  anj  time  have  power  to 
call  a  general  meeting  on  giving  the  members  a 
fortnight's  notice,  either  at  the  request  of  five 
members  of  the  club,  or  on  their  own  respon- 
sibility."   What  they  did  was  this.    The  meeting 
was  held  on  the  night  of  the  3lBt  Oct.,  and  con- 
cluded on  the  morning  of  the  Ist  Nov.    They 
decided  upon  sending  notice  in  a  very  proper  way 
both  by  posting  it  in  the  coffee  room  of  the  club  and 
sending  a  circular  to  each  of  the  members.    Now, 
as  fiir  as  I  am  aware,  there  is  no  common  Jaw  of 
clubs  as  to  the  mode  in  which  notioe  is  to  be  sent. 
Where  no  rule  prescribes  the  mode  in   which 
notice  shall  be  sent,  it  is  within   the   general 
luDCtionB  of  the  committee  to  say  how  it  shall  be 
Bent  on  each  particular  occasion.    Some  matters, 
and  most  matters,  in  a  dub  concern  only  those 
members  who  habitually  use  the  club,  and  as  to 
those  matters  posting  the  notices  in  the  coffee  room, 
or  in  the  library  if  there  is  one,  is  about  as  sensible 
a  plan  as  can  be  adopted ;  but  every  now  and  then 
there  arises  in  the   club  some  more  important 
matter,  some  organic  change  in  the  mode  of  con- 
ducting the  club,  or  some  important  question  as  to 
the  conduct  of  a  member — and  the  question  of  ex- 
[mlsion  is  a  very  important  one — and  then  it  is  quite 
right  to  give  notice  by  circular  to  those  who  do 
not  habituallv  or  daily  use  the  dub,  so  that  they 
may  be  at  liberty  to  attend  and  take  part  in  the 
discussions  which  are  about  to  take  place;  and 
that  was  the  course  rightly  and  properly  adopted 
by  the  committee  in  this   case.     Now,  having 
adopted  that  course,  they  were  bound  to  give  a 


fortnight's  notioe.    The  notice  was  for  the  I4th 
Nov.,  and  if  it  was  posted  on  the  1st  Nov.  that 
would  not  be  a  fortnight's  notice.    It  was  posted 
on  the  1st  Nov.,  and  the   secretary  says  that, 
because  the  dub  opens  late  in  the  day,  and  is 
usually  kept  open  till  three   next  morning,  he 
considered  that  posting  on  the  next  morning  was 
posting  on  the  previous  day. .  Of  course  he  is  not 
a  lawyer,  but  it  is  not  possible  to  make  that  into  a 
fortnight's  notice.     A  fortnight  has  a  distinct 
legaJ  meaning,  and  his  notion  of  a  ''  club  day,"  as 
distinguished  from  a  legal  day,  cannot  affect  the 
question  I  have  to  dedde.    But  the  notioe  sent 
out  is  dated  the  3 ist  Oct.,  and  that  was  wrong, 
because  it  was  issued  on  the  1st  Nov.,  and  con- 
sequently it  was  not  within  the  time,  and  the 
meeting  was  not  properly  called.    The  attempt  to 
answer  that  objection  is  this :  Mr.  Labouchere,  it 
is  said,  attended  the  meeting,  and  entered  into  the 
discussion  upon  its  merits  or  demerits.    He  did 
not  protest  against  the  meeting  bein^  irregularly 
called,  and  therefore  he  waived  his  right  to  com- 
plain of  such  irregularity,  and  is  not  now  entitled 
to  raise  the  objection.     The  first  observation  I 
have  to  make  upon  that  is  this — that  he  says  he 
did  protest,  although  it  does  not  appear  what  his 
protest  was.    But  he  is  not  compelled  to  do  so. 
A  man  mav  feel  that  he  has  a  good  defence  on  the 
merits,  and  that  he  could  convince  the  meeting 
by  the  statement  of  his  case,  or  by  his  oratorical 
powers,  and  therefore  he  need  not,  so  to  say,  run 
away  by  availing  himself  of  his  technical  objec- 
tion, which  would  make  aU  the  members  very 
angry,  because  they  would  say,  "  He  has  taken 
this  technical  objection,  he  has  made  the  meeting 
useless,  he  has  given  us  the  trouble  of  coming 
here  for  nothing ;  and  if  we  have  to  come  again, 
we  will  let  him  know  the  reason  wl\y."    A  man 
is  not  bound  to  put  himself  in  the  position  to 
annoy  his  friends  and  irritate  his  enemies.    He  in 
entitled  to  say,  "  Although  it  is  irregpilarly  called, 
I  have  such  a  good  case  on  the  merits  that  I 
should  like  to  take  your  opinion."     Therefore, 
I  deny  that  he  was  bound  to  tell  the  meeting 
that  it    was    irregularly   or   improperly  called. 
But  there   is  another  reason  that    shows   that 
his    conduct     on    the    occasion    cannot    be    a 
waiver.    You  cannot  have  it  on  one  side  only.    If 
Mr.  Labouchere  could  waive  his  right,  the  waiver 
must  bind  the  club  also,  and,  as  I  read  the  rules, 
Mr.  Labouchere  was  liable  for  his  subscription 
until  he  was  either  expelled  or  resigned.    Well 
then,  if  the  waiver  did  not  bind  the  dnb,  and  if 
the  club  might  have  sued  him  for  his  subscription 
on  the  ^ound  that  he  was  not  properly  expelled » 
it  is  (juite  plain  that  no  mere  absence  of  protest 
on  his  part  can  avail  the  club  on  the  question 
of  whetner   the  meeting  which  expelled  him  was 
called  improperly  or  not,  because  if  tne  meeting  was 
not  properly  called,  nobody  who  did  not  attend  was 
compelled  to  attend  at  the  peril  of  being  bound 
by  the  acts  of  those  who  did  attend.    That  being 
so,  I  think  the  objection  is  valid,  and  that  the 
meeting  had  no  power  to  expel  him  at  all,  being, 
as  I  have  shown,  irr^gpilarly  csJled.    The  next 
objection  he  takes  is  a  very  odd  one ;  because  it 
does  not  seem  to  have  struck  the  persons  present 
what  the  meaning  of  the  rule  was.    The  rule  is 
as  plain  as  could  be — ^that,  in  the  event  of  his  re- 
f  nsid  to  resign,  a  general  meeting  shall  be  called, 
"  at  which  it  shall  be  competent  for  the  vote  of 
two-thirds  of  those  present  to  expel  such  member." 
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He  says  117  were  present  at  the  meetine,  of  whom 
115  TOted.    He  himself  did  Dot  vote.    There  is  a 
list  of  the  Toters,  and  there  is  no  doubt  he  was 
present,  and  that  he  did  not  vote.  It  is  sag^ested, 
on  the  other  side,  that  he  is  mistaken  in  blinking 
that  somebody  else  was  present  and  did  not  vote. 
All  I  can  say  is,  it  is  sworn  to,  and  not  contradicted. 
Therefore,  on  the  present  occasion,  it  is  proved  to 
my  satisfaction  that  there  were  117  present,  and 
not  merely  116.    19  ow,  the  number  of  persons 
who  voted  to  expel  Mr.  Labonchere  was  seventy- 
seven  ;  and  if  there  were  117  in  all,  it  needs  very 
little  arithmetic  to  see  that  there  were  not  two- 
thirds.  Therefore,  the  expulsion  was  not  properly 
or  sufficiently  carried.  The  argument  on  the  other 
side  was  this :  it  does  not  mean  "  present "  at  all; 
it  means  that  they  mast  bo  present,  not  at  the 
meeting,  but  when  the  last  person  votes.    Bat 
are   those  the  words  really,  or  is  it   the   real 
meaning  P    When  you  distinguish  between  votes 
of  persons  present  at  a  meeting  and  votes  by 
prosy  or  by  a  poll,  it  means  this^  that  the  f  ramers 
of  the  rule  intend  the  persons  to  hear  the  dis- 
cussion   before    they    decide.      Of    course,   you 
cannot  compel  a  man  to  be  present  at   every 
moment  of  a  meeting ;  but  when  he  is  present 
at    a    meeting    it   means    substantial   presence, 
so  that  he  shall  know  what  goes  on  before  he 
votes.    That  is  the  meaning  of  the  rule.    There- 
fore, when  you  find  a  number  of  persons  present 
at  the  meeting,  and  the  resolution  is  put,  they 
may  take  one  of  three  courses — they  may  either 
vote  for  the  expulsion,  or  they  may  vote  against 
the  expulsion,  or  they  may  say,  '*We  do  not 
want  to  vote  at  all ;  we  do  not  want  to  express  a 
positive  opinion  that  this  man  ought  not  to  be 
expelled,  but  we  are  not  satisfied  so  clearly  that 
he  ought  to  be  expelled  as  to  vote  for  his  expul- 
sion, and  therefore  we  decline  to  vote."   Although 
present,  the  accused  does  get  the  benefit  indirectly 
of   their  votes,  and  be  is  in  the  same  position 
almost  as  if   they  voted  in  his  favour.      It  is 
therefore  the  duty  of   the  secretary  and  of  the 
scrutineers  to  ascertain  two  things — first,    how 
many  are  present ;  secondly,  how  many  of  those 
present  vote  for  the  expulsion.    That  was  not  the 
course  adopted  here.    They  appear  only  to  have 
asked  the  people  to  vote,  and  took  down  the 
names  of  those  who  voted,    and   then    at   the 
end    asked    if    anybody    eLse   desired   to    vote; 
so  that  there  was  no  attempt  to  ascertain  the 
numbers  present — thereby  depriving  the  accused 
of    the    benefit    of    the   votes    of    those    who 
declined  to  vote  altogether.    It  appears  to  me 
also  that  this  is  a  fatal  objection.    There  is  one 
other  objection  taken,  which  is  certainly  a  very 
singular  one,  and  I  am  surprised  really,  when  I 
look  at  the  affidavit,  that  it  should  have  occurred 
at  all.    I  do  not  suppose  that  what  I  said  in  a 
reported    case   {Fisher   v.   Keane,   L.    Bep.    11 
Ch.     Div.    360)    was    actually    known    to    the 
committee;    bat    I   did    say,   after   some    little 
experience  of   dabs,  that  in  all  these  matters, 
when    the   committee    had    once   expressed    an 
opinion,  there  is  a  great  tendency  on  the  part  of 
the  club  to  support  that  opinion,  simply  because 
it  is  the  opinion  of  the  committee.  The  committee 
are  the  governing  members   of  the  club — often 
the  most  prominent  and  active  members--and, 
of  course,  the  meeting  assumes  that  they  have, 
according  to  the  rules,  made  due  in(}uiry,  and  their 
opinion  is  entitled  to  very  great  weight.    Besides, 


there  is  always  the  risk  of  the  oommittoe  saying, 
"  Well,  if  you  do  not  support  ns,  we  shall  resign, 
and  you  may  carry  on  the  club  as  well  as  vou  can 
without  us.  Strange  to  say,  that  being  the  posi- 
tion of  matters,  the  chairman  of  the  committee 
seems  to  have  put  it  to  the  meeting  in  a  very 
different  way.  The  statement  in  Mr.  ikbouchere's 
affidavit  upon  that  is  this:  "At  such  meeting 
I  attended  and  protested,  and  after  some  dis- 
cussion the  defenaant,  the  Earl  of  Wharncliffe, 
who  was  chairman,  made  a  statement  to  the 
meeting  as  follows :  '  Those  members  who  vote 
for  the  committee  will  vote  aye ;  and  those  voting 
for  Mr.  Labouchere  will  vote  nay.' "  Under  those 
ciroomstanoes  the  majority  of  the  members 
having  been  told,  in  effect,  that  to  vote  in  favour 
of  Mr.  Labouchere  was  to  vote  against  the  com- 
mittee, the  formal  resolution  put  to  the  vote  was 
as  follows  3 — "  That  Henry  Labouchere  be,  and  is 
hereby  expelled  from  the  said  club."  So  that  he 
put  the  formal  resolution  simply  in  the  words 
which  are  authorised  by  the  rules;  but  he  had 
previously  stated  that  the  real  question  was 
that  which  I  have  mentioned.  Now  I  must 
say  that,  in  my  opinion,  that  was  a  very  serious 
mistake.  The  chairman  had  no  right  to  tell  the 
meeting,  '*  Those  members  who  vote  for  the  com- 
mittee will  vote  aye."  He  ought  to  have  put  it  to 
them  that  the  real  question  before  them  was 
whether  they  thought  the  conduct  of  Mr.  I^bou- 
chere  could  properly  be  held  by  the  committee  to 
be  injurious  to  tne  welfare  of  the  club.  It  was  not 
necessary  for  the  meeting  to  come  to  the  conclu- 
sion that  it  was  really  injurious;  but  it  was  neces- 
sary for  them  to  say  whether  they  thought  it  a 
S roper  case  for  the  committee  so  to  decid& 
»ut,  unfortunately,  he  put  in  the  terms  I 
have  mentioned,  and  I  do  not  think  that 
that  was  the  right  way  of  putting  it.  I 
mention  this  not  that  I  think  it  would  of 
itself  have  invalidated  the  whole  proceedings, 
but  because  I  think  it  should  be  borne  in  mind 
that  in  all  these  matters  the  committee,  having,  as 
I  have  no  doubt  they  oould  have,  only  one  wish, 
via.,  the  welfare  of  the  club  and  the  propriety  of 
the  conduct  of  the  whole  of  the  proceedings, 
ought  not  to  have  put  it  as  a  personal  matter 
between  themselves  and  Mr.  Labouchere,  but  as  a 
matter  between  Mr.  Labouchere  and  the  club  as 
to  whether,  taking  all  the  circumstances  together, 
the  opinion  of  the  committee  was  well  founded, 
that  it  was  necessary  to  the  welfare  and  interests 
of  the  club  that  Mr.  Labonchere  should  be  expelled 
therefrom,  it  appears  to  me  that  I  ought  to  make 
an  order  in  the  terms  asked. 

By  consent,  as  the  defendants  stated  they  did 
not  desire  any  further  trial,  the  motion  was  treated 
as  the  trial  of  the  action,  and  a  perpetual  injuno- 
tion  was  granted  against  the  defendftnts  with 
costs. 

Solicitors :  Leuns  and  LewU ;  Bennett^  Dawson, 
and  BeMiett. 
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Nov.  4  and  5, 1879. 

(Before  Pet,  J.) 

Thb  Swavsba  Imp&ovbxbnt  and  Tbamwats  Cox* 
PART  V.  Thb  Covntt  Boai>s  Boabu  foe 
Glamoegabshieb.  (a) 

Bigkt  to  Imy  iolU—"  Btrset"  —  " Highway  "  -^ 
Satdh  Wales  Turnpike  Act  1844  (7^8  Vid.  c  91) 
Public  HeaUh  Aet  1848  {11^12  VicLe.  63),  f.  68 
—15  ^  16  Via,  0.  42.  8. 13. 

2%e  Com^nianonera  appointed  in  pwrauanoe  of  the 
South  Walea  Turnpike  Act  1844  (by  which  Act, 
(deOt  the  roada  of  the  county  of  Olamorganahire 
were  veated  in  the  defendant  b'iard)  directed  thai 
a  certain  road  aituated  vfithin  the  borouah  of  8. 
should  be  continued  aa  a  turnpike  road,  and  in 
1845  a  toll'gate  waa  erected  on  it,  at  whi^  toUa 
have  been  collected  up  to  the  preaent  time.  In  the 
year  1850  a  proviaional  order  waa  made,  by  which 
the  Public  Health  Act  1848  waa  appliea  to  the 
borough  of  8.,  and  a  local  board  of  heaUh  for 
the  borough  waa  appointed.  By  the  68th  aeciion 
of  that  Act  it  ia  provided  that  aU  preaent  and 
future  atreeta,  beina  highway  a  within  any  diatriei, 
shall  veat  in  and  be  under  the  management  of  the 
local  board  of  health,  and  that  board  ia  directed 
to  repair  theae  roada.  By  15  ^  16  Vict,  c  42, 
s.  13,  it  is  declared  that  the  word  "  highway  "  in 
the  above  section  shdU  mean  "  any  highway  re' 
pairalle  by  the  inhabitants  at  large." 

Heldt  that,  thotigh  the  road  in  question  was  w  fact 
a  street,  it  was  not  a  "  highway  repairahle  by  the 
inhabitants  at  large,"  and  therefore  had  not  be* 
come  vested  in  the  local  board  of  health,  but  had 
remaifhed  vested  in  and  subject  to  the  powers  of 
the  defendant  board. 

Natter  v.  Accrin^Kton  Local  Board  of  Health  (40 
L.  T.  Bep.  N.  8.  802 ;  L.  Bep.  4t  Q.  B.  Div.  375) 
distinguished. 

The  Commissioners  having  done  certain  acts  more 
than  thirty  years  ago,  which  had  ever  since  been 
acted  on,  the  Court  refused  to  review  their  de» 
deion^  though  it  appeared  wrong. 

Ih  this  action  the  plaintiffs  asked  for  a  declaration 
that  the  defendants  were  not  entitled,  according  to 
the  true  constmotion  of  the  7  &  8  Yiot.  c.  102 
(local  Act),  and  the  7  A  8  Yict.  c.  91  (the  Swan- 
sea Improvements  and  Tramways  Act  1874),  to 
obstruct  the  plaintiffs  in  the  use  of  the  tramways 
laid  down  by  them  in  any  street  or  road  within 
the  limits  of  the  town  and  boroagh  of  Swansea, 
or  to  require  the  plaintiffs  to  pay  tolls  in  respect 
of  such  user. 

^  Before  the  passing  of  the  Municipal  Corpora- 
tions Act,  the  town  and  franchise  and  parish  of 
Swansea  were  coterminous,  bat  in  porsnanoe  of 
that  Act  a  larce  district  was  added  to  the  franchise 
to  constitate  the  borough  of  Swansea. 

There  is  a  road  from  Swansea  to  Neath,  and  on 
that  road,  and  within  the  limits  of  the  borough, 
but  not  within  the  limits  of  the  franchise,  the 
defendants  in  1845,  in  exercise  of  their  powers 
under  the  South  Wales  Turnpike  Act  of  1844, 
erected  a  toll-gate,  called  the  Haford  toll-gate,  in 
place  of  a  toU-ffate  which  had  formerly  stood  at 
the  old  GreenhiU  toll-house.  They  also  had  certain 
stones  erected,  marked  "  County  roads^borough 
boundary.*'  From  that  year  down  to  the  present 
time  the  defendant  board  had  levied  tolls  at  the 
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Haford  gate»  and  repaired  the  roada  up  to  the 
stones. 

In  1850  a  proTisional  order  was  made,  by  which 
the  provisions  of  the  Public  Health  Act  1848  were 
applied  to  the  borough  of  Swansea,  and  a  local 
board  of  health  constituted.  By  the  68th  section 
of  the  Public  Health  Act  it  is  provided  that  all 
present  or  future  streets,  being  or  which  at  any 
time  may  become  highways  within  any  district, 
and  buildings  and  materials  thereon,  shall  vest 
in  and  be  under  the  management  and  control  of 
the  local  board  of  health,  and  it  directs  the  local 
board  to  repair  such  highways. 

The  question  now  to  be  decided  was,  whether 
the  defendants  had  a  right  to  levy  Vills  at  the 
Haford  gate.  The  plaintiffs  contended  that  the 
road  was  a  street  within  the  meaning  of  the  local 
and  general  Acts,  and  ought,  therefore,  to  be  kept 
in  repair  by  the  local  board  of  health  out  of  the 
rates;  the  defendants  insisting  that  it  was  still 
under  their  control,  and  consequently  that  they 
.had  power  to  levy  tolls  in  order  to  keep  it  in 
repair. 

From  the  evidence  the  court  came  to  the  con- 
clusion that  the  road  down  to  the  gate  ims  a  street 
in  the  ordinary  meaning  of  that  word. 

The  arguments  and  various  Acts  of  Parliament 
referred  to  are  sufficiently  stated  in  his  Lordship's 
judgment. 

North,  Q.C.  and  /.  Bradford,  for  the  plaintiffs, 
referred  to 

Nutter  T.  AeervngUm  Local  Board  of  Hsalth,  40 

L.  T.  Bep.  N.  S.  802 ;  L.  Bep.  4  Q.  B.  Div.  875  ; 
Fitzg^ald  y.  Champneys,  5  L.  T.  Bep.  N.  S.  233 ; 

2  J.&H.  31; 
Thone  v.  Adams,  28  L.  T.  Bep.  N.  S.  810 ;  L.  Bep. 

6  C.  P.  125 ; 
Brown  v.  OorporaHon  of  London,  3  L.  T.  Bep.  K.  S. 

818;  9C.B.N.  S.  726; 
The   Cfreat  Central   Qai  Conswners  Company   v. 

Clarke,  18  C.  B.  K.  S.  838. 

Cookson,  Q.C.  and  Badcock,  for  the  defendants, 
referred  to 

Galloway  v.  The  Mayor  and  Commtmalty  of  London, 

14  L.  T.  Bep.  N.  S.  865 :  L.  Bep.  1  £.  &  I.  34 ; 
Coverdale  v.  Charlton,  40  L.  T.  Bep.  N.  S.  88 ;  L. 

Bep.  4  Q.  B.  Div.  104 ; 
Taulor  v.  The  Corporation  of  Oldham,  35  L.  T.  Bep. 

N.  S.  696  ;  L.  Bep.  4  Ch.  Div.  395,  408  ; 
Swinburne  v.  Rnhinsim,  32  L.  T.  Bep.  O.  S.  123  ; 

28  L.  J.  4,  Q.  B. 

Fry,  J. — In  this  case  the  question  which  I  have 
to  determine  is,  whether  or  no  the  defendants 
have  a  right  to  levv  tolls  at  the  Haford  toll-gate. 
It  appears  that  ben>re  the  passing  of  the  Muni- 
cipal Corporations  Act,  the  town  and  franchise 
and  parish  of  Swansea  were  coterminous,  and 
that  subsequently,  when  the  Municipal  Corpo- 
rations Act  had  passed,  a  large  district  lying  to 
the  east  and  north  of  the  franchise  of  Swansea 
was  added  to  the  franchise  to  constitute  the 
borough.  The  boundaries  of  the  borouflrh,  there- 
fore, are  far  more  extensive  than  those  of  the  old 
town  and  franchise.  There  is  a  road  which  passes 
from  the  town  of  Swansea  to  the  town  of  Neath, 
and  for  a  considerable  space  it  passes  through 
the  portion  of  the  borough  which  was  added  to 
the  old  town.  That  road  is  known  as  the  Neath - 
road,  and  on  that  road,  and  within  the  limits  of 
the  borough,  but  not  within  the  limits  of  the 
franchise,  is  situated  the  Haford  toll-gate.  Now 
t  in  the  year  1844  the  Legislature  was  minded  to 
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pass  an  enaotment  regulatinff  the  turnpike  roads 
in  South  Wales  generally.  The  object  of  the  Act 
was  undoubtedly  to  lessen  the  burden  which  had 
existed  on  the  inhabitants  of  those  districts  from 
the  numerous  turnpikes.  It  constituted  a  certain 
body  of  commissioners,  it  appointed  county  boards, 
it  rec^uired  the  commissioners  to  ascertain  what 
turnpike  roads  should  be  continued  as  such,  and 
what  turnpike  roads  should  be  rejected,  and  sub- 
seq[uentl^  maintained  in  the  ordinary  manner  in 
which  highways  which  are  not  turnpike  roads  are 
maintained  in  the  county.  The  provisions  of  the 
Act  under  which  the  defendant  board  was  consti- 
tuted are  therefore  yery  material  to  consider. 
By  the  42nd  section  the  roads  were  Tested  in  the 
various  county  boards,  consequently  the  roads  of 
the  county  of  Glamorgan  were  vested  in  the 
defendant  board.  The  77th  section  gave  power 
to  the  commissioners  to  direct  what  roads  should 
remain  as  turnpike  roads,  and  what  should  not ; 
and  the  60th  section  contains  a  prohibition  with 
regard  to  the  tolls,  to  which  I  must  refer  more  in 
detail.  The  48th  section  enabled  the  county 
board,  in  whom  the  roads  were  to  be  vested,  to 
erect  turnpike  gates  upon  the  roads  so  vested  in 
them ;  and  the  50th  section  gave  the  board  the 
power  to  levy  tolls  at  the  turnpike  gates  which 
should  either  be  continued  or  erected  by  them. 
In  pursuance  of  the  powers  vested  in  the  com- 
missioners, they  made  a  report,  and  thej  directed 
that  the  road  in  question  should  be  continued  as  a 
turnpike  road.  The  defendant  board,  after  the 
decision  of  the  commissioners,  erected  this  Haford 
gate,  the  situation  of  which  I  have  already  de- 
scribed, and  therefore  the  defendants  have  shown 
a  prvmd  fade  title  to  levy  tolls  at  the  gate  which 
was  so  erected  by  them  in  pursuance  of  the 
powers  of  the  general  Act  of  1844.  Now  it  is 
said  by  the  plaintiffs  that  the  primd  facie  title  of 
the  defendants  has  been  displaced  by  them,  and 
there  are  three  several  grounds  upon  which  they 
have  urged  their  case  ;  and  it  is  of  course  neces- 
sary that  I  should  consider  ^each  of  them  sepa- 
rately. The  first  of  them  arises  upon  the  60th 
section  of  the  general  Act  of  1844.  That  pro- 
vides :  *'  That  from  and  after  the  repeal  of  the 
said  local  Acts  respectively  no  toll  shall  be  taken, 
and  no  money  arising  from  tolls  on  any  turnpike 
roads  shall  be  laid  out  on  any  road  or  roads,  or 
part  of  any  road  or  roads,  which  by  or  under  any 
local  Act  of  Parliament  in  force  for  the  time 
being  for  the  improvement  of  any  city,  borough, 
or  town,  or  any  part  or  parte  thereof,  is  or  are 
repaired  or  maintained  by  any  commissioners  or 
trustees  for  ezecutiDg  such  local  Act."  Now 
was  the  road  in  question  a  road  of  that  descrip- 
tion P  I  must  mention  that  verv  shortly  before 
the  passing  of  the  general  Act  of  1844,  to  which 
I  have  referred,  a  local  Act  had  been  passed  regu- 
lating the  town  of  Swansea,  and  constituting 
certain  improvement  commissioners;  bat  it  is 
plain  that  the  limits  in  respect  of  which  the  roads 
were  vested  in  them  were  the  limits  of  the  fran- 
chise and  not  of  the  borough.  That,  in  fact,  is 
not  seriously  in  dispute.  l£e  clause  of  the  local 
Act  which  regulates  it  is  the  83rd,  and  that  pro- 
vides that  the  management  of  all  present  and 
f Qture  streeto  within  the  limits  of  this  Act  being 
public  highways,  shall  be  vested  in  the  com- 
missioners. Now  the  limits  of  the  private  Act  of 
1844  are  threefold.  They  are,  first,  the  limite 
within  the  franchise  withm  which  rates  may  be 


levied;  next  the  borough  limite,  with  regard  to 
which  powers  are  g^ven  for   the  prevention  and 
punishment  of  offences;  and  for  other  purposes 
tbey  are  the  limite  of  the  town  and  franchise. 
This  is  one  of  the  other  purposes,  and  therefore 
the  management  of  streete  was  vested  in  the  com- 
missioners only  within   the  franchise,  and  not 
within  the  borough.    That  being  so,  the  question 
J  have  asked  myself  on  the  60th  section  of  the 
Act  of  1844  must  be  answered  by  sayins  there 
was  no  local  Act  of  Parliament  in  force  within  the 
borough  which  required   the  commissioners   or 
the  trustees  to  maintain  that  road.    Bat  the  60th 
seotion  proceeds,  and  excludes  levying  the  tolls 
on  "  any  street,  road,  or  highway,  within  the  limits 
of  any  city  or  market  or  borough  town  for  which 
there  shall  not  be  any  such  locflkl  Act  as  aforesaid, 
and  which  said  limits  shall  be  fixed  and  deter- 
mined, for  the  purposes  of  this  Act,  with  respect 
to  every  such  city  or  market  or  boroagh  town  re- 
spectively, by  the  said  commissioners,  upon  the 
report  and  recommendation  of  the  County  Roads 
Board  acting  in  and  for  the  county  to  which  anv 
such  city  or  market  or  borough  town  shall  belong. 
Now  what  appears  to   have  happened  is   this. 
Stones  have  been  erected,  not  only  within  the 
limits  of  the  borough,  but  within  the  limits  of  the 
firanchise,  and  those  stones  have  upon  them  the 
words,  "County  roads,  borough  boundary,"  and 
those  stones  were  in  fiftot  erected  by  the  surveyor 
of  the  defendant  board.    It  has  not  been  proved 
that  they  were  erected  under  the  direction  of  the 
commissioners,  nor  that  it  was  done  upon  the 
report  and  recommendation  of  the  defendant  board ; 
but  it  has  been  proved  that,  from  the  year  1844  or 
the  year  1845  down  to  the  present  time,  the  defen- 
dant board  has  repaired  the  roads  up  to  those  stones. 
There  has  therefore  been  what  I  may  call  a  pos- 
session of  upwards  of  thirty  years ;  and  it  appears 
to  me  that  in  face  of  such  possession  I  am  lK>and 
to  infer  that  everything  was  done  under  the  Act 
of  1844,  and  that  the  stones  which  were  so  erected, 
which  have  remained,  which  have  been  used  as  the 
limits  of  the  turnpike  road,  aad  which  bear  upon 
them  the  declaration  that  the  county  road  oomes 
up  to  them,  atid  that  the  boroagh  boundary  ceases 
at  them,  must  be  taken  to  have  been  erected  by 
the  commissioners  in  pursuance  of  a  povrer  vestea 
in  them  by  that  clause;  and  although  I  am  bound 
to  say  that  the  situation  of  the  stones  is  somewhat 
startiine,  seeing  it  is  not  only  within  the  borough, 
but  within  the  franchise,  yet  it  appears  to  me  the 
commissioners    were    constituted  the  legitimate 
authority  to  determine  the  extent  of  the  borough 
for  the  purposes  of  that  Act ;  and  it  is  impossible 
for  me  to  review  their  decision  in  the  present 
action.     Whether  that  might  be  reviewed  by  a 
mandamus  or  otherwise  is  not  now  the  question. 
I  come,  therefore,  to  the  coaclusion  that  the  60th 
section  does  not  apply  in  either  of  ite  two  alter- 
natives so  as  to  exclude  the  right  of  the  defen- 
dante  to  levy  tolls  at  Haford  gate.    In  that  con- 
clusion I  may  say  I  am  confirmed  by  the  Act  of 
1847,  to   which  m^  attention  has   been  drawn. 
That  Act,  which  is  entitled  one  "for  the  fur- 
ther amendment   of  the  laws  relating  to  turn- 
pike    roads   in    South    Wales,"    by    the   13th 
section  recites,   "Whereas  it  is  expedient  that 
the  two  several  pieces  of  road  hereinafter  men- 
tioned, and  which  were  omitted  in  the  description 
of  the  roads  to  be  maintained  and  repaired  under 
the  powers  and  provisions  of  the  two  hereinbefore 
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recited  Acts,  shoald  form  part  of  the  seyeral 
roads  to  be  maintained  and  repaired  nnder  the 
authority  of  the  County  Boads  Board  of  the  county 
of  Glamorgan  (that  is  to  say),  the  road  which  leads 
iYom  the  old  turnpike  toll-house  near  Greenhill, 
in  the  parish  of  Swansea,  and  passing  over  the 
Aberd^verthy  brid^»  joins  the  turnpike  road 
from  Swansea  to  l^^th,  at  or  near  the  eastern 
end  of  the  said  bridge."  Now  the  road  which  is 
described  there  as  the  turnpike  road  joined  by  the 
road  coming  over  the  bridge  is  itself  the  road  in 
oontroTersy,  and  therefore '  is  treated  by  the 
Legislature  as  being  at  that  time  a  turnpike 
road ;  and  if  so,  it  is  eyidently  a  road  under  the 
control  of  the  body  who  have  the  management  of 
the  turnpike  roads,  namely,  the  defendants.  Fur- 
thermore, when  one  looks  at  the  map,  and  observes 
the  close  connection  between  the  road  which  had 
been  omitted  to  be  constituted  as  a  turnpike  road 
and  the  road  now  in  controversy,  and  observes 
that  they  constitute  two  branches  of  one  and  the 
same  road,  it  is  exceedingly  difBcult  not  to  sup- 
pose that  the  road  which  was  joined  by  the  bridge 
road  was  itself  in  the  view  of  the  Lecislature  a 
turnpike  road  at  that  time.  Now  in  the  vear  1850 
a  provisional  order  was  made,  by  which  the  Public 
Health  Act  of  1848  was  applied  to  the  borough 
of  Swansea,  not  merely  to  the  town  and  franchise, 
but  to  the  municipal  borough ;  and  upon  that  pro- 
visional order,  confirmed  as  it  was  by  the  Act  of 
Parliament  passed  in  the  same  year,  two  serious 
questions  have  been  urged  before  me.  The  first 
arises  upon  the  68th  section  of  the  Public  Health 
Act  of  1848,  and  it  is  said  that  the  effect  of  that 
section  has  been  to  divest  from  the  defendants  the 
road  in  question,  to  vest  it  in  the  board  of  health, 
and  subsequently  in  the  urban  sanitary  authority, 
and  at  any  rate  it  is  sufficient  to  operate  to 
deprive  the  defendants  of  the  right  to  levy  tolls. 
That  section  enacts  that  all  present  and  future 
streets,  being  or  which  at  any  time  may  become 
highways  within  any  district,  and  buildings  and 
materials  thereon,  shall  vest  in  and  be  under  the 
management  and  control  of  the  local  board  of 
health.  It  goes  on  to  direct  the  local  board  to 
repair  such  highways.  The  question,  therefore, 
is  whether  this  portion  of  the  road  in  question 
satisfies  the  description  contained  in  that  clause ; 
but  before  answering  that  question  I  must  ob- 
serve that  bv  the  statute  of  15  &  16  Yiot. 
c.  42,  8.  13,  the  word  "  hifjhway  "  in  the  section 
of  the  Act  of  1848,  which  I  have  read,  has 
been  declared  to  mean  any  highway  repairable  by 
the  inhabitants  at  large.  Does  the  road  in 
question,  then,  satisfy  the  two  predicates  of  being 
a  street  and  of  being  a  highwav  repairable  by 
the  inhabitants  at  large  F  If  it  does,  it  is  vested 
under  that  section  in  the  local  board ;  if  it  does 
not,  it  does  not  vest  it  under  that  section,  beoause 
both  of  those  are  conditions  precedent  to  vesting 
it  under  that  section.  Now  is  it  a  street?  In 
my  judgment  it  is  clearly  a  street.  I  have  heard 
the  evidence  as  to  the  condition  of  the  road,  with 
houses  along  it,  streets  branching  out  of  it,  pave- 
ment, the  management,  and  the  repairs.  I  have 
looked  at  the  Ordnance  map,  and  I  come  to  the 
oonclusion  that,  using  language  in  the  ordinary 
way,  that  piece  of  road  would  oe  spoken  of  as  a 
■treet.  But  even  if  I  am  wrong,  this  street  is 
defined  as  a  road,  and  that  it  is  a  road  there  can 
be  no  doubt.  Then  comes  the  question,  is  it  a 
highway  repcdrable  by  the  inhabitants  at  large  P 


In  my  judgoaent  it  never  was  such  a  highway. 
Instead  of  being  repairable  by  the  inhabitants  at 
large,  it  was  repairea  under  the  express  provisions 
of  the  general  Act  of  1844,  by  the  defendant 
board;  and  therefore  I  come  to  the  conclusion 
that  that  section  does  not  apply.    But  then  it  is 
said  I  am  precluded   from  coming  to  that  con- 
clusion by  the  judgment  of  the  Court  of  Appeal  in 
the  case  of  NtUter  v.  The  Accri/ngton  Local  Board 
of  Health  (uhi  sup.).  That  case  has  decided  clearly 
that  a  street  is  not  the  less  a  street  because  it  is  a 
turnpike  road ;  but  I  find  in  it  no  decision  upon 
the  efiect  of  the  section  of  the  Act  of  15  &  16 
Yict.,  to  which  I  have  referred.    It  is  true  that 
the  section  seems  to  have  been  stated  to  the  court ; 
but  for  some  reason  or  other,  I  know  not  what,  it 
did  not  attract  their  attention  sufficiently  to  re- 
ceive from  them  any  judicial  decision.    That  case, 
therefore,  not  determining  it,  I  shoald  feel  myself 
bound  to  give  effect  to  what  appears  to  me  to  be 
a  very  clear  clause  in  an  Act  of  Parliament.    But 
further  than  that,  the  conclusion  I  have  arrived  at 
is  in  perfect  harmony  with  the  decision  of  the 
Court  of  Aooeal  in  that  case.    Beferring  to  the 
judgment  of  Cotton,  L.J.,  he  says  that  the  turn- 
pike trustees   have    certainly  powers    over    the 
turnpike  road  which  became  a  street  within  the 
meaning  of  the  Act ;  and  he  referred  to  a  subse- 
quent Act,  21  &  22  Yict.  c.  98,  s.  41,  which 
enabled  the  trustees  of  the  turnpike  road  and  the 
local  board  to  make  arrangements  as  to  manage- 
ment and  repair  of  parti6u&r  parts  of  the  street — 
an  Act  that  strongly  imports  that  the  turnpike 
trustees  might  be  under  liability  to  repair  a  road 
in  which,  nevertheless,  the  local  board  might  have 
an  interest.    That  clearly  was  the  view  of  Cotton, 
L. J.,  and  in  the  same  manner  Brett,  L.J.  observed 
upon  the  point,  with  regard  to  the  obligation  of 
turnpike  trustees  to  keep  the  roadway  in  repair, 
because  he  said,  "  Whatever  might  be  the  obliga- 
tion of  the  turnpike  trustees  to  keep  the  roadway 
in  repair,  the  local  board  might  alter  it ;  "  and  the 
only  Question  was  whether  the  local  board  had 
alterea  it.    Therefore  the  conclusion  I  come  to  is 
in  no  way  at  variance  with  the  decision  of  the 
Court  of  Appeal,  which  I  need  not  say  I  should 
endeavour  to  follow  fully  and  entirely.    The  68th 
section,  therefore,  in  my  judgment,  does  not  ex- 
clude the  statutory  title  of  the  defendants.    Then 
one  further  argument  remains.     It  has  been  said 
that  the  local  Act  of  1844  (7  &  8  Vict.  c.  102) 
contained   this  provision  in  sect.  90:    "That  it 
shall  not  be  lawful  for  the  trubtees  of  any  turnpike 
road  to  collect  any  toll,  or  repair  or  expend  any 
money  on  any  road  within  the  limits  of  this  Act 
as  first  hereinafter  described  ; "  and  further,  that  by 
the  effect  of  the  provisional  order  of   1850,  the 
limits  to  which  that  provision  applies  have  been 
extended.    What  were  the  limits  under  the  Act 
of  1844  P    The  limits  of  the  Act  "  first  hereinafter 
described  "  were  such  parts  of  the  franchise  as  were 
rateable.    It  did  not  include  the  boruugh  at  all, 
and  therefore  did  not  touch  the  locus  in  quo, 
which,  as  1  have  already  pointed  out  more  than 
once,  was  outside  the  franchise  and  within  the 
borough.    Now  what  is  there  in  the  general  order 
to  extend  this  section?     I  find  nothing.      The 
provisional    order    has    undoubtedly   kept   that 
section  alive,  for  what  purpose  I  really  do  not 
know ;  and  it  has  appointed  the  local  board  to  be 
the  commissioners  for  executing  such  parts  of  the 
Act  as  are  not  repealed.    But  it  has  given  in  the 
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68th  section  what  would  appear  to  be  a  saffioient 
reflation  with  regard  to  the  roads  within  the 
borough,  and  thererore  I  find  no  necessity  and  no 
reason  for  saying  that  the  limits  which  are  pre- 
scribed by  the  local  Act  of  1844>  hare  been  ex- 
tended by  implication  by  the  provisional  order  of 
1850.  Of  course,  where  the  court  can  see  that  the 
mind  of  the  Legislature  intended  that  a  portion 
of  an  Act  that  remained  should  be  extended,  the 
court  must  act  upon  that  inference,  but  the  court 
is  bound  to  see  clear  and  reasonable  ground  for 
coming  to  such  a  conclusion,  and  such  ground  I 
fail  to  find  in  the  present  case.  Then  it  is  said, 
indeed,  that  the  clause  of  the  Act  which  contains 
a  definition  subsequently  referred  to  has  been  re- 
pealed. That  is  quite  true,  but  nevertheless  I 
must  look  at  it  for  the  purpose  of  construing  the 
section  not  repealed ;  and  in  my  judgment,  there- 
fore, that  fails.  I  hold,  therefore,  that  the  statutory 
authority  to  levy  tolls,  which  was  given  to  the 
defendants  hj  the  South  Wales  Turnpike  Act 
1844,  and  which  has  been  acted  upon  oy  them 
from  the  passing  of  that  Act  down  to  the  present 
time,  has  not  been  taken  away  bv  any  of  the  three 
provisions  which  have  been  relied  upon,  and  con- 
sequently this  action  is  ill-foanded,  and  judgment 
must  be  for  the  defendants,  with  costs  of  the 
action. 

Solicitor  for  the  plaintiffs,  W.  Weibh, 

Solicitors  for  the  defendants,  Orowder,  AnHey, 

and   Vizard,  for  DaUons,  Spencer,  and  Oarhett, 

Cardiff. 


QUEEN'S  BENCH  DIVISION. 

Thurtday,  Dec.  4, 1879. 

(Before  Cockbubn,  C.J.  and  Makxstt,  J.) 

Hawk£8LEt  v.  B&adshaw  and  anothbb.  (a) 

Practice — Pleading — Libel — Plea  of  payment  into 
court  and  justification — Emharraseing  defence 
—Rules  of  Court,  Order  XXX.,  r.  1— 0<Jer 
XXVIL,  r.  1. 

In  an  action  for  libel  a  plea  of  apology  and  pay* 
ment  into  court,  coupled  with  a  plea  of  justtfioa- 
tion,  unll  be  struck  out  as  ernba^rraseing  under 
Order  XXVIL,  r.  I. 

The  plaintiff  in  his  statement  of  claim  in  an  action 
for  libel  set  out  the  libel,  and  then  by  innuendo 
assigned  to  it  certain  libellous  meanings.  The 
defendant  in  his  statement  of  defence  admitted 
the  publication  of  the  libel,  denied  that  the  article 
in  question  bore  the  meanings  cUtributed  to  it  in 
the  innuendo  ;  pleaded  that  without  stich  mean 
ings  the  article  was  true ;  and  finally,  in  the 
alternative  pleaded  that  an  apology  had  been 
publicly  tendered,  and  at  the  same  time  stated  thai 
a  sum  of  40s.  had  been  brought  into  court  by 
ways  of  amends  for  any  injury  sustained  by  plain' 
tiff  in  consequence  of  the  libel. 

Held,  upon  an  application  to  strike  out  the  defence 
as  embarrassing,  that,  under  Lord  OampbelVs 
Act,  the  defence  of  an  apology  and  payment  into 
court  could  not  have  been  pleaded  together  v>ith  a 
justification  of  the  libel,  and  that,  even  if  that 
statute  had  aUowed  it,  the  court  would  tn  the 
exercise  of  its  discretion  strike  out  the  plea  cu 
embarrassing  under  Order  XXVIL,  r.  1. 

This  was  a  motion  by  way  of  appeal  against  an 

(a)  Baported  by  A.  H.  PoTtis,  Esq.,  Burittar^t-lAw 


order  of  Field,  J.,  reversing  an  order  of  Master 
Hodgson  to  strike  out  the  defence  to  the  action  as 
embarrassing. 

The  action  was  brought  by  the  plaintiff  to 
recover  damages  for  the  publication  of  an  alleged 
libel  by  the  defendants,  tne  printers  uid  publishera 
of  the  Nottingham  Journal, 

In  the  statement  of  claim  the  article  complained 
of  was  fully  set  out,  and  then  in  the  fourth^  para- 
graph certain  libellous  meanings  were  attributed 
to  the  article  by  way  of  innuendo.  In  their  state* 
ment  of  defence  the  defendants  admitted  the  pub- 
lication of  the  article,  bat  denied  the  several 
allegations  in  the  fourth  paragraph  of  the  state- 
ment of  claim,  and  said  that  the  article  did  not 
make,  nor  was  it  intended  to  make,  the  imputa- 
tions upon  the  plaintiff  therein  alleged.  The  de- 
fendants then  denied  that  they  published  the 
article  maliciously,  and  that  the  said  article,  so  far 
as  it  related  to  the  plaintiff,  and  without  the 
alleged  meaning,  was  and  is  true  in  substance  and 
in  fact,  and  the  defendants  &ond,/E(Z«  believed  it  to 
be  true,  and  that  it  related  to  a  matter  of  public 
interest.  Alternatively,  the  defendants  pleaded 
that,  if  the  alleged  libel  was  published  under 
such  circumstances  as  to  be  deiamatory,  it  was 
published  in  a  public  newspaper  without  actual 
malice,  and  that  the  defendants  inserted  in  the 
said  newspaper  a  full  apology  according  to  the 
statute. 

In  the  sixth  paragraph  it  was  pleaded  that  the 
defendants  bring  into  court  the  sum  of  40s.  by  way 
of  amends  for  the  injury,  if  any,  sustained  by  the 
plaintiff  by  the  publication  of  the  said  libel,  and 
say  that  the  said  sum  is  enough  to  satisfy  the 
daim  of  the  plaintiff  in  respect  thereof. 

The  question  now  before  the  court  was,  whether 
or  not  tne  statement  of  defence  should  be  struck 
out. 

By  6  &  7  Yict.  o.  96,  sect.  2  : 

In  an  action  for  a  libel  oontaiaed  in  uiy  public  news- 
paper or  other  periodical  publication,  it  sludl  be  com- 
petent to  the  defendant  to  plead  that  snob  libel  was  in- 
serted in  snoh  newspaper,  or  other  periodical  nnbUoation, 
without  actual  malice,  and  without  ctom  negugenoe,  and 
that^  before  the  commencement  of  tiie  action,  or  at  the 
earhest  opportunity  afterwards,  he  inserted  in  such 
newspaper,  or  otiier  periodical  publication,  a  full  apology 
for  tiie  said  libel  ....  and  tnat  every  such  defendant 
shall,  upon  filing  such  plea,  be  at  Uberty  to  pay  into  court 
a  sum  of  money  Dy  way  of  amends  for  the  injury  sustained 
by  the  publication  of  such  libel,  and  such  payment  into 
court  shall  be  of  the  same  effect,  and  be  available  in  the 
same  manner,  and  to  the  same  extent,  and  be  subject  to 
the  same  rules  and  reflations  as  to  payment  of  ooets 
and  the  form  of  pleadmg,  except  so  far  as  regards  the 

g leading  of  the  additions  facts  hereinbefore  required  to 
e  pleaded  by  such  defendant,  as  if  actions  for  ubel  had 
not  been  excepted  from  tiie  personal  actions  in  which  it 
is  lawful  to  pay  money  into  court  under  an  Act  (3  &  4 
Will.  4  c.  42)  intituled,  &c.,  ....  and  that  to  such  plea 
to  such  action  it  shall  be  competent  to  the  plaintiff  to 
reply  generally,  denying  the  whole  of  such  plea. 

By  the  Common  Law  Procedure  Act  1852,  sect 
70,  the  defendant  may  pay  money  into  coart  in  any 
action,  with  certain  exceptions,  of  which  libel  is 
one,  but  this  enactment  is  not  to  affect  Lord 
Campbeirs  Act,  cited  above. 

By  Order  XXX.  of  the  Rules  of  Court : 

Where  any  action  is  brought  to  recover  a  debt  or 
damages,  any  defendant  may  at  any  time  after  sernoe  of 
the  writ,  and  before  or  at  the  time  of  delivering  his 
defence,  or  by  leave  of  the  court  or  a  judge  at  any  later 
time,  pay  into  court  a  sum  of  money  by  way  of  satis- 
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or  Amends.  Payment  into  ooort  shall  be  pleaded 
in  the  defence,  and  the  daim  or  oanse  of  action  in  respect 
of  which  snohpajnaaent  shall  be  made  shall  be  specified 
therein. 

Murphy^  Q.O.  and  Dtmn  for  the  plaintiff. — ^The 
law  as  to  pleading  payment  into  oonrt  baa  been 
settled  generally  by  the  Court  of  Appeal,  in 
Berdan  v.  Qrwnwood  (39  L.  T.  Bep.  N.  S.  223 ;  L. 
Bep.  3  Ex.  Div.  251 ;  47  L.  J.  628,  jSt.)  ;  but,  upon 
referring  to  the  judgments  there,  it  appears 
that  the  case  of  libel  was  expressly  excepted  from 
the  judgment.  The  question  is  therefore  open  to 
this  court  to  decide  upon.  Order  XXX.  of  the 
rules  of  court  merely  admits  payment  into  court  on 
the  same  terms  as  before  the  Judioatuie  Act  was 
passed.  The  apology  and  payment  in  accordance 
with  Lord  Gampb^'s  Act  are  not  allowed  to  be 
pleaded  conditionally.    They  also  referred  to 

Spurr  y.  HaU,  87  L.  T.  Bep.  N.  8.  818 ;  L.  Bep.  2 

Q.  B.  Div.  615 ; 
(/Brien  y.  CUment,  15  M.  A  W.  485. 

Oraham  in  support  of  the  order  of  Field,  J. — 
Here  the  defendant  has  really  adopted  the  proper 
course.  The  libel,  as  written,  was  one  of  which 
no  one  ought  to  have  complained.  We  are  quite 
willing  to  apologise  for  it,  but  such  apology  must 
be  coupled  with  a  payment  into  court  under  Lord 
Campbeirs  Act.  We  do  not  justifiy,  and  we  haye 
neyer  attempted  to  ju8tify,  the  lit!el  in  the  offen- 
sive sense  set  out  in  the  innuendo.  If  a  sum  of 
500{.  had  been  paid  iuto  court,  it  miflfht  be  said  to 
have  embarrassed  the  plnintiff.  but  here  we  have 
paid  merely  nominal  damages,  which  is  equivalent 
to  saying  that  the  action  ought  not  to  have  been 
brought.  The  jury  may  adopt  the  same  yiew,  and 
then  we  should  have  the  aa vantage  of  our  pay- 
ment and  apology.  The  jndge  at  the  trial  has  full 
power  to  deal  with  the  question  of  costs.  This 
plea  can  only  be  said  to  he  embarrassing  to  the 
plaintiff  in  the  same  manner  as  all  alternative 
pleas  are  so.  The  principle  applied  in  Berdan  y. 
Qreewwood  governs  this  case.  That  was  not  an 
express  decision  in  my  fiavour,  but  the  principle  is 
the  same. 

CocKBtTRK,  O.J. — I  think  the  order  of  the 
learned  judge  must  be  reversed,  and  that  for 
more  than  one  reason.  In  the  first  place,  it  is  to 
be  observed  that  there  is  here  a  plea  of  payment 
into  court,  together  with  an  apology,  under  the 
provisions  of  Lord  Gampbeirs  Act  (6  &  7  Yict. 
c.  96),  sect.  2.  But  the  statement  of  defence  also 
includes  a  justification  of  the  libel  apart  from  the 
bnuendoes.  Now,  as  far  as  I  am  aware,  there  is 
nothing  in  the  Judicature  Act,  or  in  any  of  the 
rules  made  under  it,  which  in  any  way  repeals  or 
modifies  Lord  Campbeirs  Act  (a).  It  is  necessary 
therefore  to  oonsider  the  rules  which  were  in 
force  with  refipurd  to  the  payment  of  money  into 
court  prior  to  the  Judicature  Act.  We  find  then 
that  money  could  not  be  paid  into  court  in  case  of 
libel  under  the  70th  section  of  the  Common  Law 
Procedure  Act  1852,  for,  while  authorising  payment 
into  court  by  a  defendant  generally,  that  section 
expressly  exdndee  it  in  the  case  of  an  action  for 

(a)  The  attention  of  the  court  was  not  called  to  the  f  aot 
that  seot.  2  of  Lord  Campbell's  Aot  had  been  repealed  as 
f  ear  as  it  related  to  payment  of  money  into  oonrt  by  the 
Chil  Ptooednxe  Acts  Bepeal  Aot  1879  (42  &  48  Yiot.  o. 
50),  sehed.  2.  Bnt  it  will  be  observed  that  the  reasoninff 
vpon  whioh  the  judgment  is  mainhr  based  is  unaffected 
^  that  fiuit,  ana  the  decision  nnder  Order  XXVII.  is 
snlly  thersfoie,  an  anthority  upon  the  point  of  pleading 
in  question* 


Jibel,  although  it  was  enacted  in  a  proviso  to  the 
section  that  money  might  still  be  paid  into  court 
in  actions  of  libel  in  accordance  with  Lord  Camp- 
beirs  Act.     The    pleas    before    us,    therefore, 
could    only    be     raised     und^r     Lord     Camp- 
bell's Act.    It  is  quite  true  that  Che  Judicature 
Act  has  had  this  efibct,  that  where  before  it  was 
necessary  to  obtain  leave  to  plead  distinct  defences, 
a  defendant  is  now  able  to  ao  this  without  obtain- 
ing leave,  but  that  can  only  be  done  in  cases  where 
before  he  could  plead  such  defences  with  leave. 
Upon  considering  the  conditions  of  the  Act  it  will 
be    seen     that    they    contemplate    clearly    an 
admission    of   the  cause  of  action,   and    not   a 
denial  of  the  cause  of  action  coupled   with    a 
plea  of  payment  into  court.    Before  the  passing 
of    the    Judicature    Act,    payment     of    money 
into  court    in    actions    of   libel   could  only  be 
under  the  conditions  imposed  by  Lord  Campbeirs 
Act,  and  I  cannot  but  think  that  the  object  of 
Order  XXX.  was  to  preserye  the  riffht  to  pay 
money  into  court,  f<hat  not  being  strictly  speaking 
a  defence  to  an  action,  but  an  admission  of  the 
cause  of  action  with  a  tender  of  amends,  and  there- 
fore only  as  it  were  a  qwjtsi  defence,  subject  to 
the  same  conditions  as  existed  prior  to  that  Act. 
In  a  plea  of  this  nature,  the  conditions  of  Lord 
Campbeirs  Act  must  be  complied  with,  and  these 
conditions,  I  am  of  opinion,  clearly  require  that 
there  should  be  an  admission  of  the  cause  of 
action,  and  will  not  allow  a  defendant  to  deny  that 
what  he  had  written  was  libellous,  and  at  the  same 
time  plead  payment  into  court.    That  has  not  been 
affected  by  the  provisions  of  the  Judicature  Act, 
which,  as  I  have  already  said,   appears  to  me 
merely  to  allow  a  defendant  to  plead  without  leaye 
what  he  could  haye  before  pleaded  with  leave. 
Bat,  apart  from  Lord  Campbell's  Act,  where  a 
defence  is  embarrassing  the  court  has  power  to 
strike  it  out.    And  when  we  consider  that  ques- 
tion, it  appears  at  once  that  this  defence  is  most 
embarrassing,  and  what  I  say  now  would  apply  to 
cases  of  libel  generally.    It  is  most  embarrassing 
to  a  plaintiff  who  brings  an  action  to  vindicate  his 
character  and  not  merely  for  pecuniary  damages, 
that  the  defendant  should  be  allowed  to  maintain 
what  be  says, but. deny  its  libellous  character,  and 
at  the  same  time  to  bring  into  court  such  a  sum 
as  he  may  think  sufficient  to  cover  any  amount 
the  plaintiff  might  recover.    The  plaintiff,  if  he- 
takes  the  money  out,  lays  himself  open  to  the 
taunt  that  he  has  shrunk  from  a  public  yindica- 
tioc  of  his  character  in  open  court,  while  he  has 
been  sordid  enough  to  take  the  damages  tendered. 
Under  these  circumstances,  the  case  appears  to 
me  to  be  one  in  whioh  the  court  may  say  the 
defence  is  embarrassing ;  it  must  accordingly  be 
struck  out. 

Mai7Istt,  J. — I  am  of  the  same  opinion.  1  can- 
not bring  my  mind  to  the  conclusion  that  it  was 
ever  intended,  by  Order  XXX.,  to  allow  an  ad- 
mission of  the  cause  of  action  and  payment  into 
court  in  conjunction  with  other  pleas  amounting 
to  a  defence  to  the  action.  Of  course  I  bow  with 
all  respect  to  the  decision  of  the  Court  of  Appeal 
in  Berdan  v.  Greenwood  (ubi  sup.),  but  I  must  say 
that,  idthough  it  is  quite  true  that  now  a  defendant 
may  raise  by  his  statement  inconsistent  defences, 
yet  payment  into  court  is  not,  strictly  speaking, 
a  defence — it  merely  reduces  the  matter  to  an 
assessment  of  damages.  Therefore  I  quite  agree 
that  inconsistent  defences  may  be  pleaded,  subject 
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to  Order  XXVII.  How  can  the  defendant  sncceed  * 
in  maintaining  this  defence  nnless  Lord  Oamp- 
beU's  Act  mast  be  considered  as  repealed  P  If  the 
defendant  admitted  the  libel  and  apologised  and 
paid  money  into  conrt,  then  nnder  the  Act  that 
might  properly  be  pleaded.  I  am  not  sure,  how- 
ever, that  before  sach  a  plea  as  the  one  before  us  is 
admitted  it  is  not  necessary  to  go  even  farther, 
and  say  that  sect.  70  of  the  Cpmmon  Law  Proce- 
dare  Act  1852  is  also  repealed.  Otherwise,  can 
the  defendant  possibly  say,  "  I  am  not  gnilty  of 
libel,  for  the  statement  I  hare  made  is  only  fair 
comment,"  and  at  the  same  time  say,  **  bat  I  am 
guilty,  and  I  accordingly  pay  money  into  court 
and  apologise?"  It  is  sufficient  for  me  to  add 
that  the  point  we  are  now  deciding  has  been 
expressly  left  open  by  the  decision  in  Berdan  v. 
Greenwood,  and  that  apart  from  Lord  Campbell's 
Act,  which  I  agree  with  my  Lord  has  not  been 
superseded  by  the  Judicature  Acts,  and  apart 
from  the  Common  Land  Procedure  Act,  I  tnink 
that  these  pleas  are  embarrassing  for  the  reasons 
stated  by  the  Lord  Chief  Justice,  and  that  they 
should  therefore  be  struck  out  under  Order 
XXVII. 

StcUement  of  defend  to  he  amended  or  striAck 
out. 

Solicitors  for  plaintiff,  Wanaey  and  Bowen. 

Solicitors  for  defendant,    Taylor,  Hoare  and 
Taylor.      

COMMON  PLEAS  DIVISION. 

Nov.  25  and  Bee.  19, 1879. 

(Before  Linbi^ey  and  Lofes,  L.JJ.) 

Spbkcer  (ai)p.)  17.  EU&RI80V  (resp.).  (a) 

BarUament — County  vote — Copyhold  property  de* 
vised  on  trust  for  sal&^tJquitahle  seisin  of 
sestuis  que  <ru»^— 30  ^  31  Vict.  c.  102,  s.  6. 

A  testator  devised  property  consisting  of  copyholds  to 
trustees  upon  trust  for  sale  and  reinvestment  of 
the  proceeds,  then  on  trust  to  pay  the  income 
thereof  to  hie  wife  for  life,  and  after  her 
death  on  trust  for  his  children,  of  whom  the  appel- 
lant was  one.  The  testator's  wife  died  in  his  life- 
time ;  after  his  death  the  trustees,  by  agreement 
among  the  cestuis  que  trust,  did  not  sell  the 
copyholds,  hut  received  and  divided  the  rents 
thereof  hetween  the  cestuis  que  trust,  the  appella/nt*s 
share  being  of  sufficient  amount  to  confer  the 
franchise. 

The  appellanVs  nams  having  hsen  placed  on  the 
register  in  respect  of  his  interest  in  tJts  copy- 
holds, was  objected  to,  and  it  was  striich  out  by 
the  revising  barrister. 

Held,  that,  inasmuch  as  the  equitable  interest  of  the 
appellant  in  the  copyholds  was  determinable 
upon  the  will  of  the  assignees  of  the  testator  (i.e., 
of  the  trustees),  and  not  tipon  the  will  of  strangers, 
therefore  the  appellant  was  not  seised  in  equity  of 
such  an  estate  as  the  statute  30  ^  31  Vict.  e.  102, 
s.  6,  requires,  (b) 

(a)  Beported  bv  W,  J.  Smith.  Eaq.,  Barristar-at-Law. 

(b)  30  A  31  Vict.  o.  102,  a.  5 :"  Every  man  shall  in  and 
after  the  year  1868  be  entitled  to  be  registered  as  a 
voter,  and  when  registered  to  vote  for  a  member  or 
members  to  serve  in  Parliament  for  a  oonnty,  who  is 
qualified  as  follows  (that  is  to  say),  is  of  full  age,  and  not 
subject  to  any  legal  incapacity,  and  is  seised  at  law  or  in 
equity,  of  any  lands  or  tenements  of  freehold,  oopvhold, 
or  ainr  other  tenure  whatever,  for  his  own  life  or  tor  the 
life  of  another,  or  for  any  lives  whatsoever,  or  for  any 
larger  estate  of  the  clear  yearly  value  of  not  less  than 


CoKBOLiDATED  appeal  from  the  deoision  of  the 
BeyisiDg  Barrister  for  the  North-East  diTisioa  of 
the  coxmty  of  Lancashire. 

Oasb. 

In  the  reyision  of  yoters  for  the  North-Eaat 
division  of  the  county  of  Lancaster,  at  a  ooart 
held  by  me,  one  of  the  barristers  appointed'  to 
revise  the  lists  of  voters  for  the  North-East 
Division  of  the  county  of  Lancaster,  Samuel 
James  Harrison,  of  83,  West  View,  Clitheroe, 
duly  objected  to  the  name  of  Charles  Grainger 
Spencer,  of  Winckley-street,  Preston,  being 
retained  on  the  register  of  voters  lor  the  town- 
ship of  Briercliffe-with-Eztwistle,  in  the  said 
division,  in  respect  of  a  share  of  copyhold  cottages. 

The  title  deeds  of  the  said  Charles  Grainger 
Spencer  were  produced,  from  which  it  appeared : 
1.  That  Lawrence  Gatlow  Spencer  duly  made  and 
executed  his  last  will  and  testament  on  the  8th 
day  of  December  1865,  whereby  he  bequeathed 
his  personal  estate  and  gave  and  devised  his  real 
estate,  whatsoever  and  wheresoever,  unto  and  to 
the  use  of  his  wife,  Sarah  Spencer,  and  his  friends 
Joseph  Isherwood  and  Edward  Garlicky  their 
heirs,  executors,  administrators,  and  assiens,  upon 
certain  trusts  set  out  in  the  words  following, 
viz : 

Upon  trust  that  th^,  my  said  wife,  and  the  said 
Joseph  Isherwood  and  Edward  Garliok,  and  the  sarvivors 
and  survivor  of  them,  and  the  heirs,  executors,  and  ad- 
ministrators of  such  survivor,  do  and  shall  as  soonaa 
conveniently  may  be  after  my  decease  absolutely  sell  and 
dispose  of  the  said  hereditamants  and  premis^,  ^ther 
entirely  and  altogether  or  in  parcels,  and  either  by 
public  auction  or  private  contract,  for  such  prioe  or 
prices  as  they,  my  said  wife  and  the  said  Joseph  Isher- 
•  wood  and  Edward  Qarlick,  or  the  survivors  or  survivor  of 
them,  or  the  heirs,  executors,  or  administrators  of  such 
survivor  shall  think  reasonable,  with  power  to  buy  in  the 
said  premises  or  any  part  thereof  at  any  sale  or  sales, 
and  to  rescind,  vary,  or  abandon  any  oontcaot  for 
sale,  and  to  resell  the  premises  which  shall  be  so  bou^it 
in  or  the  contract  for  tiie  sale  of  which  shall  be 
rescinded  or  abandoned  as  aforesaid,  without  being 
in  anywise  answerable  for  any  loss  which  may  be 
occasioned  thereby  respectively,  and  with  power  to  enter 
into  and  execute  all  such  contract,  agreements,  convey- 
ances, and  assurances  as  to  them,  my  said  wife  and  the 
said  Joseph  Isherwood  and  Edward  darUck,  or  the  sur- 
vivors or  survivor  of  them,  or  the  heirs,  executors,  or 
administrators  of  such  survivor,  shall  seem  meet.  And 
do  and  shall  stand  i>ossesBed  of  and  interested  in  the 
purchase  money  to  arise  from  such  sale  or  sales  as  afore- 
said, upon  and  for  the  trusts,  intents,  and  purposes, 
and  subject  to  ihe  powers,  provisoes,  and  declarations 
hereinafter  expressed  and  decuured  of  and  concerning  the 
same,  that  is  to  say,  upon  trust,  in  the  first  place,  to  pay 
and  discharge  all  my  just  debts,  funeral,  and  testamen- 
tary expenses,  and  the  costs  ana  charges  to  be  incurred 
in  or  about  the  sale  or  sales  caUing  in  or  conversion  into 
money  aforesaid,  or  otherwise  in  or  about  the  executioin 
of  the  trusts  aforesaid,  or  in  relation  thereto.  And  do 
and  shall  lay  out  and  invest  the  residue  of  the  said  moneys 
in  their,  his,  or  her  names  or  name  in  any  of  the  pubUo 
stocks  or  funds  of  Great  Britain  or  upon  Qoveriiment 
or  real  securities  in  England,  or  in  or  upon  the  shares, 
stocks,  or  securities  of  any  company  incorporated  by  Aot 

five  pounds  over  and  above  all  rents  and  charges  payable 
out  of  or  in  respect  of  the  same,  or  who  is  enntled  either 
as  lessee  or  assignee  to  any  lands  or  tenements  of  free- 
hold, or  of  any  other  tenure  whatever,  for  the  uneiqiired 
residue,  whatever  it  may  be,  of  any  tenn  oriffinaUy 
created  for  a  period  of  not  less  than  sixty  years  (i»ietiier 
determinable  on  a  life  or  lives  or  not)  of  the  dear  yearly 
value  of  not  less  than  five  pounds  over  and  above  all 
rates  and  charges  payable  out  of  or  in  respect  of  the 
same :  provided  that  no  person  shall  be  resistered  as  a 
voter  under  this  section  unless  he  has  oomi^ied  witii  the 
provisions  of  sect.  26  of  2  Will.  4,  o.  45." 
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of  Farliament,  and  pa^nnff  a  dividend  with  power  for  the 
B«id  tmsteeB  or  trustee  to  yair  tiie  said  stocks,  funds, 
shares,  and  seonrities  at  their,  his,  or  her  discretion.  And 
I  declare  that  the  said  tmstees  or  tmstee  shall  pay  the 
interest,  dividends,  and  annnal  prooeeds  of  the  said  tmst 
moneys,  stocks,  fnnds.  and  seonzitiee.  as  and  when  the 
same  respeotiyely  shall  become  i>ayabie  nnto,  or  permit 
the  same  to  be  received  by  my  said  wife,  Sarah  Spenoer, 
dnzisg  her  life,  or  so  lojog  as  she  shall  oontinne  my  widow. 
And  from  and  immediat^y  after  her  decease  or  marriage, 
wiiioh  shall  first  happen,  I  direct  that  my  said  tmstees 
or  tmstee  shall  stand  possessed  of  the  said  tmst  moneys, 
stocks,  fnnds,  and  seonrities  npon  tmst  for  all  and  every 
my  child  and  children  who  shall  be  living  at  my 
decease  or  bom  in  dne  time  afterwards  to  be  equally 
divided  between  them,  the  share  or  shares  of  snoh  of 
them  as  shall  be  a  son  or  sons  to  be  vested  and  i)ayable 
to  him  or  them  on  his  or  their  attaining  the  age  of  twenty- 
one  years,  and  the  share  or  shares  of  snch  of  them  as 
shall  be  a  daughter  or  daugliters,  to  be  vested  in  her  or 
them  on  her  or  their  attaining  the  age  of  twenty-one 
years,  or  day  or  days  of  marriage^  which  shall  first  happen. 
And  n  there  be  but  one  such  child,  who  being  a  son  shall 
attain  the  age  of  twenty-one  years,  or  beinff  a  daughter 
shall  attain  that  a|ge  or  marry,  then  the  wnole  to  be  in 
trust  for  such  only  child.  And  I  direct  that  my  said 
trustees  or  trustee  do  and  shall  lay  out  and  invest  the 
shares  or  share  of  each  of  mv  said  daughters  or  daughter 
in  the  purchase  of  stocks,  ninds,  and  seouiitieB,  of  the 
like  natore  as  are  hereinbefore  mentioned  with  regard  to 
the  prooeeds  of  my  real  and  personal  estate,  and  with  the 
like  powers  of  yarying  such  investments.  And  do  and 
shall  during  the  ufe  of  each  such  daughter  pay  the 
interest,  diyidends,  and  annual  prooeeds  of  her  said 
shi^e,  or  the  stocks,  funds,  and  securities,  in  or  upon 
which  the  same  may  be  laid  out  or  invested  to  such 
daughter  for  her  sole  and  separate  use  independently  and 
exdusiyely  of  her  husband  for  the  time  being  (if  anv), 
and  of  his  debts,  control,  interference,  and  engagements, 
and  so  that  her  receipts  alone  shall  be  discharges  for  the 
same,  and  that  she  shall  not  have  power  to  deprive  her- 
sdf  of  the  benefit  thereof  by  sale,  mortgage,  charge,  or 
otherwise,  in  the  way  of  anticipation.  And  from  and 
after  the  death  of  each  such  oaughter,  do  and  shall 
stand  possessed  of  the  share  hereinbefore  given  to  her  of 
the  said  trust  moneys  ajid  the  interest,  dividends,  and 
annual  produce  thereof,  in  trust  for  all  and  evexy  or 
such  one  or  more  of  the  children  of  such  daughter  with 
such  proyision  for  their  respective  maintenance,  educa- 
tion, or  advancement,  and  if  more  than  one  in  sucn  parts, 
shares,  and  proportikms,  and  upon  such  conditions,  ana 
with  such  restnotions  as  each  daughter,  whether  covert 
or  sole,  shall  by  her  last  will  and  testament  in  writing  or 
any  oodioU  or  codicils  thereto,  or  any  writing  or  writmgs 
in  the  nature  orof  purporting  to  be  a  will  or  <K>dioil  at  any 
time  or  times,  direct  or  appoint.  And  in  default  of  such 
appointment^  and  so  far  as  the  same  if  incomplete  shall 
not  extend,  in  trust  for  all  and  every  the  children  and 
child  of  each  such  daughter  as  shall  be  living  at  her 
decease,  who  being  a  son  or  sons  shall  attain  the  age  of 
twsnty-one  years,  or  being  a  daughter  or  daughters  shall 
attain  that  age  or  marrv.  in  equal  shares.  And  if  there 
shall  be  but  one  such  child  the  whole  to  be  in  in  trust  for 
such  one  child. 

2.  That  the  cottages  in  respect  of  the  share  in 
which  appellant  claims  to  vote  are  copyhold  of 
inheritance  of  the  manor  of  Ightenbili,  and  are 
ritnate  at  Haggate,  in  the  said  township  of 
Brierdiffe-with-JSztwistle,  and  are  part  of  the  real 
estate  devised  by  the  will  of  the  said  Lawrence 
Gatlow  Spencer. 

3.  That  the  testator  died  on  the  Ist  day  of  May 
1872,  leaving  three  sons,  the  appellant  and  two 
brothers  and  one  daughter  him  surviving. 

4  That  Sarah  Spencer,  the  wife  of  the  testator 
and  (me  of  the  trustees  and  executors  named  in 
his  will,  pre-deoeased  the  testator,  having  died  on 
the  4th  day  of  Dec.  1879. 

5.  That  J  oseph  Isherwood  and  Edward  Garlick, 
tiie  surviving  trustees  and  executors  of  the  said 
will,  duly  proved  the  will  in  the  district  registry 
at  Lancoater,  attached  to  Her  Majesty's  Court  of 


Probate,  on  the  17th  day  of  July  1872,  and  that 
the  said  Joseph  Isherwood  and  Edward  Garlick 
were,  on  the  8tb  day  of  Dec.  1873,  duly  admitted 
to  the  said  copyhold  cottages  at  Haggate  according 
to  the  custom  of  the  said  manor  of  Ightenhillj  as 
surviving  trustees  under  the  will  of  the  said 
testator,  and  they  are  now  customary  tenants  of 
the  said  cottages,  upon  the  trusts  and  for  the  pur- 
poses of  the  said  will. 

6.  That  the  said  daughter,  in  the  year  1866, 
intermarried  with,  and  is  now  the  wife  of,  John 
Edward  Gorside,  and  baa  issue  who  are  infants. 

7.  That  all  the  children  of  the  testator  are  of 
full  age,  and  in  accordance  with  a  verbal  arrange- 
ment amongst  themselves  (in  which  the  said  John 
Edward  Garside  concurs)  have  agreed  to  keep  un- 
converted the  said  copyhold  cottages  at  Haggate, 
and  the  rents  thereof  are  received  by  the  said 
Joseph  Isherwood  and  Edward  Garlick  as  such 
surviving  trustees  of  the  said  will,  and  divided 
amongst  the  testator'^?  children  yearly. 

8.  That  the  rents  arising  from  the  copyhold 
cottases  amount  to  501.  per  year  or  thereabouts, 
and  that  Charles  Grainger  Spencer's  share  of  such 
rent  exceeded  102.  a  year,  and  was  sufficient  in 
point  of  value  or  amount  to  confer  the  franchise. 

It  was  contended  on  the  part  of  the  objector 
that,  inasmuch  as  Sarah  Emma  Garside,  one  of  the 
parties  beneficially  entitled  to  a  share  of  the  income 
for  life  from  the  moneys  to  arise  from  the  sale  and 
conversion  of  the  testator's  real  estate  under  the 
will  of  the  said  testator,  was  a  married  woman, 
and  had  issue  who  were  infants,  no  election  could 
be  made  to  take  the  said  cottages  in  their  actual 
state,  and  so  determine  and  extinguish  the  con- 
verting trust.  And  also  that  the  said  surviving 
trustees  were  no  parties  to  the  said  verbal  arrange- 
ment, and  that  the  said  Charles  Grainger  Spencer 
was  not  entitled  to  have  his  name  inserted  on 
the  said  list  of  voters  in  respect  of  the  said 
qualifications. 

It  was  argued  on  the  part  of  the  said  Charles 
Grainger  Spenoer  that,  inasmuch  as  the  share  of  the 
said  Sarah  Emma  Grarside  was  settled  under  the  said 
will  to  her  separate  use  for  life  independent  of  her 
husband,  she  was  as  much  capable  of  making  an 
election,  although  she  had  infant  children  inter- 
ested in  the  trust  fund,  as  if  she  had  been  still  a 
feme  sole,  and  that  accordingly  no  deed  was  neces- 
sury  to  ratify  such  election. 

It  was  furcher  contended  on  the  same  behalf  that, 
even  when  real  property  by  will  is  directed  to  be 
sold  and  converted  into  money,  the  franchise  would 
attach  in  favour  of  the  person  or  persons  for  the 
Lime  being  entitled  to  and  receiving  the  rents  or 
income  thereof,  such  rents  or  mcome  being 
of  sufficient  annual  value,  until  the  moment 
of  such  conversion  actually  taking  place^  in  the 
same  manner  as  it  is  contended  that  partners 
in  a  trading  concern  are  entitled  thereto  in  respect 
of  partnernhip.  property,  which,  though  in  its 
nature  real,  is  in  equity,  or  by  the  term  of  the 
partnership  deed,  considered  as  personalty. 

I  concurred  in  the  view  held  by  the  objector,  and 
expunged  the  name  of  the  said  Charles  Grainger 
Spencer  from  the  said  list. 

The  same  point  of  law  was  also  raised  in  the 
cases  of  the  two  other  persons  whose  names  are 
given  in  the  schedule  hereunder  written  on  the  listi 
of  claimants  for  the  township  of  Briercliffe-with- 
Extwistle,  and  whose  name  I  also  expunged,  the 
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facts  and  circamstanoes  in  those  cases  beinff  similar 
to  those  which  are  hereinbefore  mentioned. 

Notices  of  appeal  from  my  decision  inr  each  case 
were  dalv  given,  and  I  ordered  all  the  appeals  to 
be  consolidated. 

If  the  coart  shonld  be  of  opinion  that  my  deci- 
sion was  wrong,  the  register  is  to  be  amended  by 
restoring  the  names  of  the  said  Charles  Grainger 
Spencer,  and  of  the  two  other  persons  mentioned 
in  the  schedule  hereunder  written  to  the  said 
several  list  of  voters. 

B,  H,  OolUns  for  the  appellant. — The  point  is 
whether  a  trust  for  sale  in  a  will  of  lands  gives  the 
beneficiary  before  sale  such  occupation  as  entitles 
him  to  vote ;  the  right  to  vote  in  respect  of  such 
a  qualification,  if  it  exists,  depends  upon  30  &  31 
Vict.  c.  102,  s.  5.  In  Baader  v.  Brown  (7  M.  &  G. 
198)  partners  subscribed  money  and  purchased 
lands,  which  were  conveyed  to  two  of  them  in 
trust  for  all  the  partners,  and  it  was  declared  that 
the  lands  should  be  considered  personalty.  The 
court  held  that  all  the  partners  were  entitled  to  a 
vote  in  respect  of  their  equitable  interest.  This 
decision  was  quesiinned  by  Lord  St.  Leonards  in 
My  era  v.  Perigal  (22  L.  J.  431,  Ch.),  but  was 
thought  by  the  coart  to  be  distinguishable  from 
the  latter  case  in  Bennett  v.  Bladn  (33  L.  J.  63,  C.  P.) 
The  difficulty  arising  from  the  trustees  beine  able 
to  sell  at  any  time  is  met  by  the  case  of  Ash" 
worth  V.  Hopper  (33  L.  T.  Eep.  N.  S.  667 ;  1  0.  P. 
Div.  178),  where  an  absolute  power  of  sale  was 
given  to  trustees,  but  it  was  held  that  until  sale 
the  beneficiaries  had  such  a  freehold  interest  as 
entitled  them  to  vote.  [Liudlet,  J. — How  do  you 
make  this  out  to  be  a  freehold  interest  P]  Where 
land  is  devised  in  trust  for  sale,  until  sold  I  submit 
the  beneficiary  takes  the  same  interest  in  the 
land  as  he  does  in  the  rents  and  profits  : 

Fletcher  y.  Athbwmer,  1  White  and  Tndor  L.  Cas. 
896. 

Maale,  J.  said  in  Beesot^  v.  Burton  (12  G.  B.  647), 
"it  is  well  established  that  an  estate  which 
may  last  for  a  man's  life  is  ordinarily  a  freehold." 
If  1  have  a  right  to  I'eoeive  the  rents  of  land  as 
land,  I  have  an  interest  in  the  land.  I  submit  that 
the  interest  of  the  appellant  here  is  a  freehold 
interest,  though  it  may  be  cut  down  at  any  moment. 
He  also  referred  to 

Walker  v.  Shore,  19  Vee.  387,  note  to  p.  390 ; 
Miller  v.  Miller,  L.  Bep.  13  Eq.  263 ; 
Franks  r.  Bollans,  18  L.  T.  Bep.  N.  S.  623 ;  L.  Bop. 
3  Ch.  Ap.  717. 

Ko  counsel  appeared  for  the  respondent. 

Cur.  adv,  vuU. 

Dec  19. — The  written  judgment  of  the  court 
was  delivered  by 

LiNDLST,  J. — It  is  found  in  this  case  that  the 
property  in  respect  of  which  the  appellant  claims 
.  to  vote  is  of  sufficient  value  to  entitle  him  to  a 
vote  if  he  be  otherwise  qualified.  His  interest 
arises  under  a  will  which  in  substance  runs  thus  : 
The  testator  devises  his  property,  which  con- 
sisted of  copyhold  cottages,  to  trustees  on  trust  for 
sale  and  reinvestment,  then  on  trust  to  pay  the  in- 
come to  his  widow  for  life,  or  until  she  married 
again,  and  after  her  death  or  remarriage,  in  trust 
for  his  children.  His  wife  having  died  in  his 
lifetime,  the  trustees  ought,  on  his  decease,  to  have 
executed  the  trusts  of  the  will,  but  the  time  for  the 
sale  of  the  copyholds  was  enlarged  by  consent  of 
he  ceetuis  qtte  trust,  and  no  sale  has  yet  been  made. 


The  trustees  have  received  the  rents  of  tiie  copy- 
holds, and  divided  them  among  the  cegtuie  qus 
truet.  and  the  appellant  now  ouums  a  vote  in 
respect  of  a  share  of  these  unsold  copyholds.  The 
question  we  have  to  determine  is  whether  the 
appellant  Spencer  has,  under  the  abnve  will  and 
parol  agreement  postponing  the  sale  of  Uie  devised 
copyholds,  any  such  interest  in  them  as  entitles 
him  to  a  vote  for  the  county  of  Lancaster.  The 
revising  barrister  has  decided  the  question  in 
the  negative,  and  we  have  to  determine  whether 
his  decision  is  eorrect.  The  appellant  clearly  has 
no  legal  estate,  and  his  right  to  vote  dbpends 
entirely  on  his  equitable  estate,  if  any,  in  the  copy- 
hold lands  devised.  Before  the  Beform  Act  (sect. 
19)  copyhold  lands  conferred  no  qualification,  and 
before  7  &  8  Will.  4,  c.  25,  s.  7,  equitable  interests 
conferred  none.  At  the  present  time  the  right  of 
a  person  to  vote  in  respect  of  an  equitable  interest 
in  copyholds  depends  upon  30  &  31  Yiot.  c.  102, 
s.  5,  which  is  as  follows :  *'  Every  man  shall  in  and 
after  the  year  1868  be  entitled  to  be  registered  as 
a  voter,  and,  when  registered,  to  vote  for  a  member 
or  members  to  serve  in  Parliament  for  a  county 
who  is  qualified  as  follows ;  that  is  to  say,  is  of 
full  age,  and  not  subject  to  any  legal  incapacity, 
and  IS  seised  at  law  or  in  equity  of  any  lands  or 
tenements  of  freehold,  copyhold,  or  any  other 
tenure  whatever,  for  his  own  life,  or  for  the  life  of 
another,  or  for  any  lives  whatsoever,  or  for  any 
larger  estate  of  the  dear  yearly  value  of  not  lees 
than  five  pounds  over  and  above  all  rente  and 
charges  payable  out  of  or  in  respect  of  the  same, 
or  who  is  entitled  either  as  lessee  or  assignee  to 
any  lands  or  tenements  of  freehold,  or  of  any  other 
tenure  whatever,  for  the  nuezpired  residue,  what- 
ever it  may  be,  of  any  term  originally  created  ^or  a 
period  of  not  less  than  sixty  years  (whether  deter- 
minable on  a  life  or  lives  or  not),  of  the  dear  yeariy 
value  of  not  lees  than  five  pounds  over  and  above  all 
rates  and  charges  payable  out  of  or  in  respect  of  the 
same,  provided  that  no  person  shall  be  registered 
as  a  voter  under  the  section,  unless  he  has  com- 
plied with  the  provisions  of  sect.  26  of  2  Will.  4, 
c.  45."  The  26th  section  of  2  WilL  4,  c.  45  here 
referred  to  is  as  follows :  "  And  be  it  enacted  that» 
notwithstanding  anything  hereinbefore  contained, 
no  person  shall  be  entitled  to  vote  in  the  election 
of  a  knight  or  knights  of  the  shire  to  serve  in  any 
future  parliament  unless  he  shall  have  been  duly 
registered  according  to  the  provisions  hereinafter 
contained,  and  that  no  person  shall  be  so  registered 
in  anv  year  in  respect  of  his  estate  or  interest  in 
any  lands  or  tenements  as  a  freeholder,  copy- 
holder, customary  tenant,  or  tenant  in  andent 
demesne,  unless  he  shall  have  been  in  the  actual 
possession  thereof,  or  in  the  receipt  of  the  rente 
and  profits  thereof  for  his  own  use,  for  six  calendar 
months  at  least  next  previous  to  the  last  day  of 
July  in  snch  year,  which  said  period  of  six  calendar 
months  shiJl  be  sufficient,  any  statute  to  the  con- 
trary notwithstanding ;  and  that  no  person  shall 
be  so  registered  in  anv  year,  in  respect  of  any 
lands  or  tenements  hela  by  him  as  such  lessee  or 
assignee,  or  as  such  occupier  and  tenant  as  afore- 
said, unless  he  shall  have  been  in  the  actual  posses- 
sion thereof,  or  in  the  receipt  of  the  rents  and 
profits  for  his  own  use,  as  the  case  may  require, 
for  twelve  calendar  months  next  previous  to  the 
last  day  of  July  in  such  year."  These  enactments 
show  that  to  entitle  the  appellant  to  vote  in  this 
case  he  must  establish :  (1)  That  he  is  seised 


MAGISTRATES'  CASES. 


113 


C.P.  Div.] 


Spekcib  (app.)  V,  Harrison  (reep.)* 


[O.P.  Div. 


in  equity  of  the  copyholds  in  qneation  for 
hia  own  life,  or  the  life  of  anothery  or  for 
some  lives  or  for  some  larger  estate;  (2)  That 
he  shall  have  been  in  the  actual  possession  of 
the  lands,  or  in  the  receipt  of  the  rents  and  profits 
thereof  for  his  ovm  ase,  for  six  calendar  months  at 
least  next  before  the  last  day  of  Jnly  previous  to 
his  entry  on  the  register.  We  are  of  opinion 
that  the  second  of  these  requisites  is  established, 
for  it  is  stated  that  the  trustees  received  the  rents 
and  divided  them  amongst  the  oestuia  que  truat. 
The  appellant  therefore  was  in  the  receipt  of  his 
share  of  the  rents.  We  proceed  therefore  to  con- 
sider whether  be  was  seised  in  equity  of  the  copy- 
holds for  such  an  estate  as  the  statute  requires. 
This  inquiry  involves  two  others,  viz. : — First,  has 
the  appellant  any  beneficial  interest  in  the  land  as 
land ;  and,  secondly,  if  he  has,  what  is  the  nature 
of  such  interest  P  The  will  does  not  contain  any 
express  trust  of  the  land  or  rents  until  sale ;  but 
there  is  an  implied  trust  of  them  for  the  appel- 
lant and  other  persons  entitled  to  the  proceeds  of 
sale.  By  virtue  of  this  implied  trust  the  appel- 
lant is  entitled  in  equity  to  a  share  (a  auarte^  of 
the  rents  and  profits  of  the  land  until  sale :  (Oaaor 
major  v.  Strode,  19  Yes.  390.)  But  an  interest  in 
the  rents  and  profits  of  land  is  an  interest  in  the 
land  itself:  (Co.  Lit.  46.)  Consequently  the  appel- 
lant has  an  equitable  interest  in  the  land 
nntU  sale.  He  is  not  in  the  position  of  a  person 
who  has  only  an  interest  in  so  much  money  charged 
on  land.  This  is  shown  by  Franks  v.  BoUame, 
(3  Ch.  717,)  where  it  was  held  that  a  married 
woman  who  bad  a  similar  interest  to  that  of  the 
appellant  could  not  transfer  that  interest  without 
an  acknowledged  deed.  The  equitable  interest  of 
the  appellant  in  the  lands  amounts,  therefore,  to 
this  :  first,  he  has  a  right  to  have  them  sold ; 
secondly,  he  has  a  right  to  his  share  of  the  rents 
until  they  are  sold.  But  this  is  all,  and  we  are  of 
opinion  that  this  is  not  a  seisin  in  equity  of  the 
copyhold  for  such  an  estate  as  the  statute  requires. 
If  the  appellant  can  correctly  be  said  to  be  seised 
in  equity  of  any  estate  in  the  copyholdp,  we  are  of 
opinion  that  his  estate  is  not  an  estate  for  life  or 
any  larger  estate.  The  period  of  sale,  or,  in  other 
words,  the  determination  of  the  appellant's  in- 
terest, is  wholly  uncertain;  it  depends  on  the 
trustees  and  the  cesfuis  que  trust.  It  is  even  pos- 
sible that  no  sale  may  ever  be  made  under  the 
trusts  of  the  will,  for  the  land  may  remain  unsold 
antil  all  the  cestuis  que  trust  are  of  age,  and 
capable  of  electing  to  keep  the  land  unsold.  Is 
such  an  uncertain  interest  as  this  a  freehold 
interest  determinable  upon  a  contingency,  or  is  it 
an  interest  at  will  P  If  the  appellant  is  seised  of 
an  equitable  estate  of  freehold,  determinable  on  a 
oontingency,  he  is  entitled  to  be  on  the  register, 
(Ashworth  v.  Hopper,  1  0.  P.  Div.  178) ;  if  not,  he  is 
not.  An  uncertain  interest  in  land,  i.e.,  an  interest 
determinable  upon  a  contingency  which  may  or 
may  not  happen,  is,  in  almost  all  cases,  a  freehold 
interest,  unless  the  contingency  depends  on  the 
will  of  the  pen*on  creating  the  estate  or  of  his 
saccessors  in  titla  See  Serjeant  Manning's  notes 
in  2  M.  &  a.  19  and  7  M.  &  G.  45,  and  the 
anthorities  there  cited.  Speaking  generally,  we 
a^ee  with  Seijeant  Manning  in  thinking  *'  that 
any  interest  in  law  of  uncertain  duration  (though 
not  expressed  to  be  for  life)  determinable  by 
matter  subsequent,  which  is  the  subject  of  human 
a|<ency  (as  where  it  is  determinable  at  the  will  of 
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a  stranger)  constitutes  a  freehold  for  life."  We 
say,  speaking  generally,  because  there  are 
exceptions  to  the  rale  thus  stated.  For 
example,  estates  created  by  will  for  the  pay- 
ment of  debts,  and  determinable  when  they 
are  paid,  are  regarded  as  chattel,  and  not 
freehold  interests:  (Go.  Litt.  42a.)  Further,  a 
tenant  by  elegit  has  only  a  chattel  interest  deter- 
minable when  his  judgment  is  satisfied  (Oo.- 
Litt.  42a),  and  not  a  freehold  interest,  although 
there  is  some  uncertainty  as  to  the  duration  of  his 
estate.  On  the  other  hand,  an  estate  of  uncer- 
tain duration  determinable  on  the  will  of  the 
grantor  or  lessor  or  of  their  successors  in  title  is 
generally  speakiDg  an  estate  at  will,  and  not  a 
freehold:  (See  Lit.  68  and  Co.  Lit.  55a;  Com. 
••  Digest  Estate  by  Grant,"  H.  1 ;  Femie  v.  Scott, 
L.  Rep.  7  C.  P.  209.)  It  is  true  that  Breednell, 
O.J.,  speaking  in  the  early  part  of  the  reign  of 
Henry  VlIL,  is  reported  to  have  said,  '*  A  lease 
at  will  must  be  at  the  will  of  both  oarjiies,  for  if  it 
be  at  the  will  of  the  lessor  only  it  is  a  lease  for  life." 
(See  7  M.  &  G.  46.)  In  books  we  can  find  no 
instance  of  a  lease  at  the  will  of  the  lessor  which 
is  not  also  a  lease  at  the,  will  of  the  lessee,  and 
therefore  a  lease  at  will.  And  Lord  Coke,  in  Co. 
Lit.  55a,  says  that  a  lease  cannot  be  at  the  will  of 
the  lessor  only,  so  a  lease  at  the  will  of  the  lessee 
is  also  at  the  will  of  the  lessor.  But  here  again 
some  qualification  is  necessary,  for  it  is  laid  down, 
"  If  I  make  a  lease  to  another  till  I  go  to  West- 
minster, the  lessee  has  an  estate  for  life."  So  if 
A.  leases  to  B.  till  A.  makes  J.  S.  bailiff  of  his 
manor,  B.  has  the  freehold  in  him,  for  since  there 
is  no  particular  time  specified,  but  it  is  left 
indefinitely  "  when  I  shall  go  to  Westminster,"  or 
"J.  S.  be  made  bailiff  of  the  manor,"  these  con- 
tingencies may  or  may  not  happen  during  the  life 
of  the  lessee,  and  the  livery  transfers  the  freehold 
to  him  ;  so  he  must  consequently  by  the  words  of 
the  fpft  enjoy  it  during  his  life  if  none  of  those 
contingencies  happen  in  that  time,  upon  which 
the  estate  is  to  determine."  In  such  a  case  as 
this,  the  granting  of  livery  of  seisin  or  the 
omission  to  grant  livery  would  show  at  once  what 
was  the  estate  of  the  grantee.  If  livery  was 
granted  an  estate  for  life  would  be  created,  obher- 
wisenot.  Excluding  such  cases  as  these,  and  exclud- 
ing cases  wbere  the  intention  of  the  parties  can  be 
ascertained,  the  distinction  between  a  freehold 
estatd  determinable  at  will  and  an  estate  at  will 
appears  to  turn  upon  the  person  at  who«e  will  the 
estate  is  held.  If  that  person  is  the  grantor,  his 
heirs,  or  assigns,  the  estate  is  an  estate  at  will ; 
whilst,  if  that  person  is  a  stranger,  the  estate  is  a 
freehold  determinable.  In  the  present  case  the 
equitable  interest  of  the  appellant  in  the  land  as 
distinguished  from  the  money  arising  from  its 
sale,  is  determinable  at  the  will  of  the  trustees, 
who  are  the  devisees  of  the  testator.  They  have 
the  legal  estate  and  are  not  stangers  in  the  sense 
in  which  we  underscanil  that  word  to  be  used  in 
the  above  extract  from  Serjeant  Manning's  note ; 
moreover,  it  is  their  duty  to  sell  and  so  terminate 
the  appellant's  interest  in  the  land.  These  cir- 
cumstances rendf«r  the  appellant's  equitable  in- 
teredt  in  the  land  much  more  like  an  equitable 
estate  at  will  than  an  equitable  estate  for  life  or 
lives,  or  other  larger  interest  as  required  by  the 
statute  in  order  to  entitle  him  to  be  registered  as 
a  voter  for  the  county.  The  same  concluttion  may 
be  arrived  at  oy  another  mode  of  reasoning.    It  is 
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plain  that  the  appellant  has  no  equitable  estate  or  ( 
interoBt  of  inheritance  in  the  land.  In  the  event 
of  his  death  such  interest  aa  he  has  devolves  as 
personal  estate  upon  his  executors  or  adminis- 
trators, nothing  descends  to  his  hoir.  If  the  appel- 
lant has  any  freehold  interest  in  the  land  it  must 
therefore  be  something  less  than  an  estate  of  in- 
heritance ;  it  must  be  an  estate  for  some  life  or 
lives.  No  such  estate  is  expressly  given  him  by 
the  testator,  nor  was  any  such  estate  ever  contem- 
plated by  him;  quite  the  contrary,  he  intended 
the  sale  to  be  immediate,  and  we  do  not 
see  upon  what  principle  an  estate  for  life  or 
lives  can  be  implied  when  it  is  not  necessary 
to  give  effect  to  the  will  under  which  alone  the 
appellant  derives  his  title.  It  is  curious  that  the 
precise  point  now  before  us  is  not  apparently 
covered  by  any  reported  decision.  But  Melling  v. 
LeaJce  (16  C.  B.)  goes  far  to  show  that  the  appel- 
lant is  not  even  tenant  at  will  to  the  trustee,  and 
that  the  appellant  has  no  estate  in  the  land  in  the 
proper  sense  of  that  expression.  Moreover,  the 
cases  of  Bennett  v.  Blaine  (15  0.  B.  N.  S.  518)  and 
Freeman  v.  Gainsford  (18  0.  B.  N.  S.  186),  in 
which  Baxter  v.  Brovon  (7  M.  &  G.  190),  and  the 
bearing  of  the  equitable  doctrine  of  conversion  on 
rights  of  voting  were  fully  discussed,  appears  to 
us  to  be  rather  in  &vour  of  the  conclusion  at 
which  we  have  arrived  than  opposed  to  it.  Baxter 
V.  Brown  {ubi  $up.)  is  open  to  the  observation 
that  it  depended  on  the  will  of  the  cestuis  que 
trust  whether  there  should  be  a  sale  or  not.  In 
the  present  case  the  settlement  of  a  daughter's 
share  precludes  the  appellant  from  keeping  the 
land  as  land  even  if  they  wish  to  do  so.  For 
the  reasons  we  have  given  we  are  of  opinion  that 
the  decision  of  the  revising  barrister  should  be 
affirmed,  and  that  the  appeal  should  be  dismissed 
with  costs. 

Decieion  affirmed. 

Solicitors  for  the  appellant,  Bidsdale,  Craddock, 
and  Bidedale, 
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March  10,  11,  12,  13,  14,  17,  18,  19,  and  June 

28, 1879. 

'Before  Lord  Coleeidge,  C.  J.,  and  Jambs,  Beett, 
(JoTTON,  and  Thbsiobe,  L.J  J.) 

Martin  v,  Mackonochib.  (a) 

APPEAL  FROM  THE   QUEEN's  BENCH  DIVISION. 

EcclesiasHcal  law — Prohibition — Jurisdiction  of 
Court  of  Arches — Monition  attached  to  sentence — 
Suspension  ab  officio  et  benefido  for  contum,acy. 

In  a  suit  instituted  by  letters  of  request  in  accord' 
ance  with  the  Church  Discipline  Act  (3  4^  4 
Vict.  c.  86)  the  Court  of  Arches  suspended  the 
incumbent  of  a  parish  ab  officio  for  six  weeks,  and 
(idmonished  him  to  abstain  in  future  from  the 
iUegal  practices  complained  of.  This  moni- 
tion was  disobeyed,  and  a  second  similar  moni- 
Hon  was  subseauently  issued.  The  second  m^oni- 
Hon  being  disobeyed,  the  case  was  again  brotight 
before  the  court  on  motion,  and  the  judge  sus* 
pended  the  defendant  ab  officio  et  benefido  for 
three  years, 

(a)  Reported  by  P.  B.  HuTCHiwe  and  W.  APPLBT05,  Eaqs.,  Barr!»- 

ten-at-Law. 


A  rule  was  made  absolute,  in  the  Queefi's  Bench 
Division,  for  a  ufrit  of  prohibition,  prohibiting 
the  Court  of  Arches  from  enforcing  this  sentence, 

Seld,  on  appeal,  by  Lord  Coleridge,  G.J.,  and  James 
andThenger,  LJJ,  {Brett  ar^d  Cotton,  L,JJ,  dis- 
senting), that  the  monition  was  lawfully  attached 
to  the  first  sentence,  that  the  Court  of  Arches  had 
authority  to  susperuL  ab  officio  et  benefido  for 
contumacy,  and,  therefore,  that  a  writ  of  prohi- 
bition could  not  issue,  cmd  the  judgment  of  the 
Queen's  Bench  Division  must  be  reversed. 

In  the  year  1874  a  suit  was  instituted,  nnder 
letters  of  request  from  the  Bishop  of  London, 
issued  inacoordance  with  the  Church  Discipline 
Act  (3  &  4  Yio.  0.  86),  in  the  Arches  Court  of 
Canterhury,  against  the  Bev.  Alexander  Heriot 
Maokonochie,  the  incumbent  of  the  church  of  St. 
Alban's,  Holbom,  for  certain  offences  against  the 
eoclesmstical  law.  On  the  7th  of  Dec.  1^74,  Sir 
Bobert  Phillimore,  who  was  then  the  judge  of  the 
court,  gave  Judgment  suspending  Mr.  Mackonochie, 
ab  of^cio,  for  six  weeks,  and  admonishing  him  to 
absttan  in  future  from  the  practices  which  had 
been  proved.  This  judgment  is  reported  32  L.  T. 
Bep.  N.  S.  568 ;  L.  Bep.  4  A  <S^  E.  279.  The 
monition  was  duly  served  on  Mr.  Mackonochie, 
but  was  disobeyed.  In  1878  the  matter  was 
brought  before  Lord  Penzance  (who  had  become 
judge  of  the  court),  by  mocion  upon  afBdavits.  Mr. 
Mackonochie  did  not  appear,  and  a  second  moni- 
tion, similar  to  the  first,  was  then  issued  iind 
served.  This  monition  was  also  disobeyed,  and 
the  matter  was  again  brought  before  the  court  by 
motion.  Mr.  Mackonochie  did  not  appear,  and 
Lord  Penzance  then  passed  a  sentence  upon  him 
of  three  years'  suspension  ab  officio  et  benefido,  A 
rule  was  then  obtamed  in  the  Queen's  Bench  Divi- 
sion calling  upon  Lord  Penzance,  as  official  prin- 
cipal of  the  Arches  Court  of  Canterbury,  and  Mr. 
John  Martin,  the  promoter  of  the  suit,  to  show 
cause  why  a  writ  of  prohibition  should  not  issue, 
to  prohibit  the  said  court  from  publishing,  pro- 
ceeding with,  or  enforcing  the  above-mentioned 
decree  of  suspension  ab  officio  et  benefi^io,  on  the 
ground  that  such  decree  was  made  withoat 
jurisdiction.  On  the  8th  Aag.  1878  the  rule  was 
made  absolute  by  Cockbum,  C.J.  and  Mellor,  J. 
(Lush,  J.  dissenting).  From  this  decision  (which 
is  reported  89  L.  T.  Bep.  N.  S.  147 ;  L.  Bep.  3 
Q.  B.  Div.  730)  the  Dean  of  Arches,  Lord  Penzance, 
and  the  promoter  of  the  suit,  Mr.  Juhn  Martin, 
appealed. 

March  10,  11,  12, 13,  14,  17,  18,  and  19.— The 
case  was  argued  on  appeal  by  the  Solicitor-Oeneral, 
Sir  H.  S.  (iiffard,  Q.(J.  (C.  Bowen  and  George  H, 
Blakesley  with  him)  for  the  Dean  of  Arches,  Lord 
Penzance,  by  Dr.  A,  J,  Stephens,  Q.C.  (Droop  and 
Jenne  with  him)  for  the  promoter,  Mr.  John 
Martin,  and  by  Charles,  Q.C.,  and  W,  G.  F,  Philli- 
more for  the  defendant,  the  Bev.  A.  H.  Mackono- 
chie. 

The  Solidtor-General  replied. 

The  following  authorities  were  referred  to  in  the 
oourse  of  the  argument : 

Cooie*8  Eodesiastical  Pracidoe,  pog^a  10, 104,  255 ; 

Conset's  Praotioe,  pages  22,  85 ; 

Onghton,  tit  "  Citation  "  ; 

Onghton,  Ordo  Jndioiaram,  tit.  137,  tn  notis ; 

Gibson's  Codex,  page  1524,  and  tit.  46,  oap.  4 ; 

Ayliffe's  Parergon,  page  438 ; 

LTndwood,  pp.  63,  64 ; 

Phillimore  qd.  Eoolesiaatioal  Law.  vol.  2.  pacre  1377 ; 
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darkens  Praxis,  page  24 ; 

Cockbnrn's  Clerk's  Assistant,  pa«re  12 ; 

Van  Espen,  cap.  3,  par.  1,  cap.  10,  cap.  11 ; 

Ex  parte  Rose,  21  L.  J.  341,  Q.  B. ; 

Fenddll  ▼.  Wilwfiy  2  M(Hyre.  r,  C.  N.  8. 875 ; 

Fteld  ▼.  Cottns,  3  Bngg.  178 ; 

Blackmore  v.  Brider,  2  Phillimore,  359; 

Burgess  v.  Burgees,  1  Cons.  384 ; 

Cox  V.  Qoodday^  2  Cons.  188 ; 

Sanders  y.  W  ad,  3  Cnrt.  565  ; 

Burder  y.  Hale,  6  Notes  of  Cases,  611 ; 

Newb&ry  y.  GoodvHv,  1  PhiUimore,  282 ; 

Autten  y.  Dugger^  1  Addams,  307 ; 

Canning  y.  Sawkvne,  2  Phillimore,  293 ; 

Bamee  y.  iS^Aore,  1  Bob.  882,  399 (see also  15 L.J.  296, 

Q.B.; 
Maynard  y.  Brand,  8  Phillimore,  501 ; 
BUhop  of  Winchester  Y,  Rugg,  L.  Bep.  2  A.  &  E.  247; 

L.  Bep.  2  P.  C.  223;  19  L.  T.  Bep.  N.  S.  678 ; 
Bishop  of  Lincoln  y.  D<yu,  1  Bob.  ^4; 
Jarrait  v.  Steele,  3  PMlhmore.  170 ; 
Harrison  y.  Archbishop  of  Duolin,  2  Bro.  Pari.  Cai. 

199 ;  8.  c.  Bothery's  Betnm,  No.  135 ; 
JiaHin  y .  Mackonochie,  L.  Bep.  3  P.  C.  52,  409 ; 
Hebhert  y.  Purchas,  L.  Bep.  4  P.  C.  801 ; 
Covch  y.  Toll,  March  98  ; 
ShcUter  y.  Fr%end,  1  Shower,  158  ; 
Breedon  y.  Gill,  1  Lord  Baymond,  219  ; 
Ex  parte  Smyth,  3  A.  &  E.  719,  2  C.  M.  A  B.  748 ; 
Ei  parte  Story,  8  Ex.  195 ; 
Aekerlsy  y.  Parkinson,  3  M.  &  S.  411 ; 
Re  Crawford,  13  Q.  B.  613 ; 
Caudrey*s  case,  5  Itep.  6a ; 
Jhtcher  y.  Dewson.  11  Moore  P.  C.  324 ; 
Clifton  y.  Ridsdale,  35  L.  T.  Bep.  N.  8.  482 ;  L. 

Bep.  1  P.  Div.  316,  383 ;  2  P.  Diy.  276 ; 
Combe  y.  Edwards,  L.  Bep,  2  P.  Diy.  854; 
Barton  y.  Wells,  1  Cons.  21,  34 ; 
Hodgson  y.  Dillon,  2  Cnrt.  388  ; 
Wilson  y.  M*Math,  3  Phillimore,  95  : 
Bumner  y.  Wix,Ij.  Bep.  3  A.  &  E.  58  ; 
Proctor  y.  Sfone,  1  Cons.  424 ; 
Turmine  y.  Cla^kson,  2  Coote's  Prao.  258 ; 
Btcrder  y.  Langley^  1  Notes  of  Cases,  542,  552 ; 
Bishop  of  Kildare  y.  Archbishop  of  Dublin,  2  Bro. 

Pari.  Cas.  179 ; 
Dean  of  Yofk^s  case,  2  Q.  B.  at  page  87 ; 
Morris  y.  Ogden,  L.  Bep.  4  C.  P.  687 ;  20  L.  T.  Bep. 

N.  S.  978 ; 
Cargo  e»  Argos,  L.  Bep.  5  P.  C.  134 ; 
Mayor  of  London  y.  Cox,  L.  Bep.  2  H.  L.  289  ; 
Bishop  oj  Winchester's  case,  2  Bep.  48a ;  Cro.  Eliz. 

511; 
VeUy  y.  Burder,  12  A.  &  E.  265 ; 
Free  y.  Burgoyne,  5  B.  &  C.  400 ; 

and  the  foUowiDg  cases  from  Mr.  Bothery's 
Beturii  of  Appeals  in  Causes  of  Doctrine  or  Dis- 
cipline made  to  the  H*gh  Coart  of  Delegates : 

TFood&Wd(76  y.  Hollowa/y,  No.  61 ; 

Jones  y.  Jones,  No.  63  ; 

Clewer  y.  PulUn,  No.  79 ; 

Kemp  y.  Knightbridae,  No.  80  ; 

Ruttcr  y.  Wainwright,  No.  82 ; 

O' chard  y.  Cobb,  No.  98  ; 

Hancock  y.  Bomer^o.  99  ; 

Chamberlayne  y .  Mewetson,  No.  100 ; 

Jones  y.  Ptuey,  No.  118  ; 

Jones  y.  Curtis,  No.  119  ; 

Boughton  y.  Dean  and  Chapter  of  York,  No.  184 ; 

Harrison  y.  Dean  and  Chapter  ofDubUn,  No.  185 ; 

Higgins's  Case,  No.  136 ; 

Wshton  y.  Hand,  No.  154 ; 

Keth  y.  Tiebeck,  No.  162; 

BlacJLn«ton  y.  Barnard,  No.  163. 

The  following  statates  were  also  referred  to : 

23  Henry  8,  cap.  9  (Statute  of  Citations) ; 

1  Eliz.  cap.  2  (Act  of  Uniformity) ; 
5  Elis.  cap.  23 ; 

53  Geo.  3,  cap.  127  ; 

2  &  3  Will.  4,  cap.  98 ; 

8  &  4  Yict.  cap.  86  (Chnrch  Discipline  Act) ; 
21  &  22  Yiot.  cap.  27. 

Otir.  ado,  vuU, 


June  28. — The  following  judgments  were  de- 
livered : 

Thesigeb,  L.J. — In  this  case  a  suit  was  institated 
in    the    Coarb   of    Appeal    of    the   province   of 
Canterbury,  against  the  respondent,  a  beneficed 
clerk  holding  preferment  within  the  diocese    of 
London,  for   otfences    against    the  ecclesiastical 
laws.    It  was  instituted  under  letters  of  request 
from  the  Bishop  of  London,  issued  in  accordance 
with  the  provisions  of  the  Church  Discipline  Act 
(3  &  4  Vict.  c.  86),  and  being  so  instituted,  pro- 
ceeded with  all  the  formalities  required  by  the 
law  and  practice  of  the  court  in  a  plenary  cause, 
down  to  the  time  when  Sir  Eobert  rhillimore,  the 
then  judge  of  the  court,  pronounced  that  certain 
of  the  practices  set  forth  in  the  articles  had  been 
proved,  and  passed  upon  the  respondent  a  sentenoe 
of  six  weeks'  puspension  from  his  clerical  office 
and  duties,  accompanied  by  a  monition  which  was 
duly  served,  and  by  which  he  was  monished  to 
abstain    for    the    future    from    the   condemned 
practices.  The  respondent  disobeyed  the  monition, 
and  after  a  considerable  interval  of  time,  during 
which  the  practices  were  repeated,  the  matter  was 
again  brought  before  the  court,  of  which  Lord 
Penzance  had  become  the  judge,  in  a  summary 
way,  by  notice  of  motion  and  upon  affidavits ;  and 
the  respondent  not  appearing,  a  second  monition, 
similar  to  the  first,  was  issued  and  served.    That 
monition  also,  was  disobeyed,  and  upon  the  matter 
again    coming    before    the   court    in   the    same 
summary  way  as  before,  and  the  respondent  still 
not  appearing,  Lord  Penzance  passed  upon  the 
respondent  a  sentence  of  three  years'  suspension, 
ah  oijicio  et  beneficio.    The  respondent  thereupon 
applied  to  the  (Queen's  Bench  Division  for  a  writ 
of    prohibition    to   restrain    any  proceedings  to 
enforce  the  sentence;  and  upon  argument,  that 
court  made  an  order  for  the  issue  of  such  writ, 
against  which  order  the  present  appeal  is  brought. 
The  grounds  upon  which  it  was  made  wore  that 
the  proceedings    against    the    reppondent    were 
contrary  to  ecclesiastical  law  and  practice,  and 
incompetent  to  support  Lord  Penzance's  sentence 
in   these  respects,  viz.,  firbt,  that   the    original 
monition  could  rot  properly  be  appended  to  the 
sentence  of  bix  weeks'  suspension  ;  secondly,  that 
even  if  it  could  be  so  appended,  disobedience  tu  it 
could  not  be  made  the    subject  of  ulterio."  pro- 
ceedings in  the  suit ;  and,  thirdly,  that  even  if 
that  were  not  so, the  disobedience  could  tot  be 
punished  by  suspension  ab  oficio  et  beneficio,  or  by 
any  other  process  than  that  of  the  significavit, 
under  the  statute  53  Geo.  3,  c.  127.     I  pass  by,  for 
the  present,  any  consideration  of  the  point  whether, 
assuming  that  the  proceedings  were  contrary  to 
ecclesiastical  law  and  practice  in  any  or  all  of  the 
above  respects,  a  writ  of  prohibition  could  properly 
issue;  and  propose  to  discuss  only  whether  the 
proceedings  were  open  to  the  objections  alleged 
against  them.    With  reference  to  the  first  of  the 
three  grounds  upon  which  the  decision  in  the 
court  below  proceeded,  it  is  no  lontrer  in  dispute 
that  a  monition  such  as  was  issued  by  Sir  B. 
PhiUimore,  may  by  ecclesiastical  law  and  practice 
either  constitute    the    whole    of    the    definitive 
sentence  in  a  penal  suit,  or  be  appetided  to  and 
form   part  of,   the  definitive  sentence.    A    cx>n- 
siderable  number  of  precedents  of  monitions  of 
both  these  classes  have  been  found  in  the  official 
forms  extracted  from  the  registry  of  Lambeth  and 
other  olaces,  as  well  as  in  the  ecclesiastical  repc..'ts 
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and  many  of  them  were  issned  in  suits  instituted 
in  the  Court  of  Arches  under  letters  of  request. 
This  fact,  of  which  the  majority  who  decided  the 
case  in  the  oonrt  below  seem  to  have  been  unaware, 
constitutes,  in  my  opinion,  a  not  unimportant  step 
towards  the  establishment  of  the  next,  and  as  it 
seems  to  me,  the  turning  point  in  the  case,  viz., 
that  these  monitions  which  I  will  call  fintd 
monitions  in  criminal  suits,  are  enforceable ;  in 
other  words,  that  disobedience  to  them  is  punish- 
able without  the  formality  of  a  firesh  suit.  I 
cannot  but  think  it  improbable  that  they  would 
have  been  employed  at  all  unless  they  were 
intended  to  serve  some  more  useful  purpose  than 
that  of  mere  menace,  still  less  that  they  would 
have  been  found  in  company  with  sentences  of 
actual  punishment,  where  the  punishment  itself 
would,  one  must  suppose,  constitute  a  sufficient 
intimation  that  a  repetition  of  ths  offences 
punished  would  subject  the  offender  to  increased 
punishment  upon  a  second  conviction  in  a  f^esh 
suit.  Passing  from  that  consideration,  it  appears 
to  me  on  general  grounds  most  reasonable  that 
these  final  monitions  should  be  capable  of  enforce- 
ment. The  acts  or  omissions  which  constitute 
ecclesiastical  offences  vary  iJmost  indefinitely 
from  what  has  no  element  of  moral  wrong  about  it, 
as  for  instance  putting  up  a  tablet  in  a  church 
without  a  faculty,  or  omitting  under  a  bond  fide 
claim  of  right  to  take  out  a  licence  from  a  par- 
ticular bishop  to  serve  the  cure  of  souls,  to  the 
grossest  offences  against  morality,  and  the 
majority  of  criminal  suits  for  ecclesiastical 
ofienoes  are  brought  not  so  much,  if  at  all,  in 
pcenamf  but  to  compel  offenders,  by  means  of 
ecclesiastical  censureti  or  ooercitiones,  to  do  some- 
thing which  by  the  law  of  the  Church  it  is  their 
duty  to  do,  or  to  abstain  from  doing  something 
which  by  this  law  is  illegal.  If  then  the  Ecclesi- 
astical Court  IB  functus  officio  when  it  has  punished 
the  past  offence,  whether  of  omission  or  com- 
mission, and  has  no  power  to  enforce  the  perform- 
ance of  the  omitted  duty  or  to  restrain  the 
repetition  of  the  illegal  act,  except  by  the  cumbrous 
machinery  of  a  fresh  suit,  its  usefulness  is  at 
least  seriously  impaired.  The  present  case  is  not 
an  inapt  illuRtratioc  of  what  I  have  just  said.  The 
wearing  of  an  alb,  the  singing  of  the  Agnus,  and 
the  kissing  of  the  Prayer  Book,  are  acts  for  which 
no  one  would  have  wished,  in  the  first  instance, 
any  serious  punishment  to  be  inflicted  upon  the 
respondent ;  bnt  what  the  promoter  of  the  suit 
would  reasonably  desire,  and  that  which  would  be 
the  object  of  his  suit,  would  be  the  effectual 
putting  a  stop  to  practices  contrary  to  law  and 
offensive  to  those  who  wish  to  maintain  the  rites 
and  doctrines  of  our  Beformed  Church.  But 
against  t)ie  considerations  drawn  from  the 
existence  of  these  final  monitions,  and  from  the 
subject-matter  of  the  suits  in  which  they  issue, 
the  following  arguments  have  been  urged.  First,  it 
has  been  said  that  to  hold  that  in  a  suit  instituted 
under  letters  of  reqaest  a  monition  to  abstain  for 
the  future  from  the  offences  forming  the  subject 
of  the  suit  can  ground  any  further  proceedings, 
would  be  to  run  counter  to  both  the  Bill  of 
Citations  (23  Hen.  8,  o.  9),  and  the  Church 
Discipline  Act,  the  former  because  it  provided 
that  no  person  should  be  cited  out  of  the  diocese 
or  peculiar  jurisdiction  where  he  was  dwelling  at 
the  time  of  the  citation,  except  in  certain  specified 
cases,  and  the  case  supposea  does  not  belong  to 


them,  there  having  been  no  tneh,  letters  of  request 
to  the  Court  of  Appeal  of  the  province  in  respect 
of  the  offences  committed  after   the  definitive 
sentence — the  latter,  because  by  the  23rd  section 
of  the  Church  Discipline  Act,  it  is  provided  as 
follows :  **  No  criminal  suit  or  proceeding  against 
a  clerk  in  holv  orders  of  the  United  Church  of 
England  and  Ireland  for  any  offence  against  the 
laws    ecclesiastical   shaJl   be   instituted   in   any 
Ecclesiastical  Court  otherwise  than  is  hereinbefore 
enacted  or  provided,"  and  yet  in  the  case  supposed 
the  clerk  would  be  punished  for  acts  in  respect  of 
which  none  of  the  proceedings  enacted  or  pro- 
vided by  the  Church  Discipline  Act  were  taken. 
With  deference  to  tho^e  who  accede  to  this  argu- 
ment I  think  that  it  involves  a  petUio  principiu 
Take,  for  example,  the  present  case  itself.    The 
respondent  was  originally  cited  to  appear  in  the 
Court  of  Appeal  of  the  province,  in  strict  accord- 
ance with  the  provisions  of  the  Bill  of  Citations ; 
the  formalities  required  by  the  Church  Discipline 
Act  and  those  required  by  the  law  and  practice  of 
the  Ecclesiastical  Courts  in  a  plenary  cause  were 
complied  with  down  to  the  decree  of  Sir  Robert 
Phillimore.    If,  therefore,  bv  ecclesiastical   law 
and  practice  the  monition  which  formed  part  of 
that  decree  was  capable  of  being  enforced  in  the 
suit,  it  cannot  be  said  that  the  provisions  of  either 
the  Bill  of  Citations  or  the  Church  Discipline  Act 
have  been  violated,  and  whether  it  could  be  so 
enforced  is  the  question  now  to  be  decided.    That 
the   Church    Discipline    Act,   while   protecting 
accused  clerks  from   the  summary  proceedings 
which  were  competent  in  certain  cases  before  the 
Act,  preserved  everything  which  appertained  by 
ecclesiastical  law  and  practice  to  a  plenary  cause 
or  suit,  is  clear  so  far  as  the  Court  of  Arches  is 
concerned  from  s.  13  of  the  Act,  which  provides 
that  a  case  may  be  sent  to  that  court  by  letters  of 
request,  "  to    be  there    heard    and   determined 
according  to  the  law  and  practice  of  such  court," 
and  as  regards  the  bishop's  court  from  s.    11, 
which  provides  that  "  upon  the  hearing  of  such 
cause    the    bishops  shall    determine    the   same 
and  pronounce  sentence  thereupon  according  to 
the  ecclesiastical  law."    The  12th  section  throws 
further  light    upon  this    subject    by  providiufr, 
as  was    necessary  in    the   case    of    the   newly 
constituted  tribunal,  but  unnecessary  in  the  case 
01  the  Court  of  Appeal  of    the  province,  that 
the  sentence  might  he  enforced  by  the  like  means 
as  a  sentence  pronounced  by  an   ecclesiastical 
court  of  competent  jurisdiction.    But  it  is  said 
that  the  limitation  contained  in  the  20th  sect^  of 
two  years  after  the  commission  of  the  offence,  for 
the  commencement  of  every  suit  or  proceeding 
against  the  offending  cl.erk,  would  be  practically 
violated  if  under  the  colour  of  contumacy  for  dis- 
obedience to  a  monition,  the  clerk  can  at  any  time 
be  brought  by  summary  proceeding  before  the 
court  in  which  the  suit  was  originally  instituted, 
and  further,  that  the   provision  in  the  Act  of 
Uniformity  (1  Eliz.  a  2),  under  which  punishment 
by  the  ordinary  would  be  a  bar  to  conviction  by 
the  justices  and  vice  versd,  would  also  be  practi- 
cally violated.    These  contentions  also  appear  to 
me  to  be  fallacioas.    It  might  as  well  be  said  that 
an  injunction  to  restrain  a  trespass  to  land  with 
the  power  of  the  courts  to  punish  disobedience  to 
such  an  injunction  violates  the  statute  of  limita- 
tions relating  to  such  trespasses,  or  as  has  been 
suggested  by  James,  L.J.,  that  the  power  of  a 
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court  to  pazuBh  as  oontempt  an  assaalt  upon  one 
of  its  omoers  ought  not  to  exist,  beoanse  suoh 
pnniahment  if  inflicted  wonld  not  be  a  bar  to  an 
indictment  for  the  aeeaolt.  In  law  the  same  act 
msif  oonatitate  separate  offences,  in  respect  of 
which  the  ponishment  for  the  one  is  not  theoreti- 
cally a  bar  to  punishment  for  the  other,  and  a 
limitation  which  may  apply  to  the  one  may  not  be 
applicable  to  the  other.  Any  hardship  which 
might  thenoe  arise  may  without  fear  be  left  to  be 
remedied  b^  the  action  of  the  tribunals  having 
jurisdiction  m  the  particular  matter.  The  reference 
to  analogies  drawn  from  the  procedure  of  the 
temporal  courts  leads  me  &o  the  consideration 
of  the  next  objection  urged  on  behalf  of  the 
respondent.  It  is  said  that  it  would  be  contrary 
to  the  analogy  of  criminal  proceeding  in  the 
temporal  courts,  and  opposed  to  first  principles  of 

Cstioe,  that  an  offender  against  the  ecclesiastical 
ws  should  after  a  oonyiction  and  punishment  in 
respect  of  the  specific  offences  charged  against 
him,  which  could  only  result  from  the  regular  and 
formal  proceedings  of  a  duly  constituted  suit,  be 
thenceforward  in  respect  of  a  repetition  of  these 
offences  depriyed  of  the  safeguard  of  such  pro- 
ceedings, and  be  liable  at  any  time  to  punishment 
npon  summary  process.    I  have  already  in  part 
and  by  anticipation  met  this  objection  by  a  con* 
sideration  of  the  character  of  criminal  suits  in  the 
courts  christian  in   reference   to   their   subject  ' 
matter;  but  it  is  capable  of  further  answer  by 
considering   their   character   in   regard   to   the 
offender.     They    are  not    suits   instituted   like 
criminal   proceedings    in    the   temporal    courts, 
simply  for  the  punishment  of  the  offender   in 
respect  of   specific  acts   charged   against   him. 
They  are^  brought,  to  use  the  techniMl  language 
of  eoclesiasticu  law,  pro  $dkUe  animcB  et  refarmc^ 
tione  mofum.    The  eefntfwrtB  or  coerdtumeB  in  them 
ttre  correctional  and  disciplinary.    The  sentences 
may  haye,  and  often  do  naye,  a  double  aspect; 
they  may  be,  to  use  the  words  of  Coleridge,  J.,  in 
Ex  parte  Eose  (21  L.  J.  341,  Q.  B.),  "  not  merely 
in  pasnam,  but  for  reformation,"  and  I  conld  not 
possibly  point  and  illustrate  the  yiew  which  I 
am   presenting  more  strongly  than  by  further 
reference  to  the  case  I  haye  just  quoted.    There 
s_  beneficed  clerk,  after  the  report  of  a  commis- 
sion of  inquiry  under  the  Church  Discipline  Act, 
instituted  upon  rumour,  that  he  had  been  guilty 
of  adultery,  submitted  himself,  pursuant  to  the 
6&h  sect,  of  the  Act,  to  the  sentence  of  the  bishop. 
The  bishop  thereupon  passed  upon  the  clerk  a 
sentence  of  suspension  for  three  years,  accom- 
panied by  a  direction  that  at  the  expiration  of  the 
three  years  he  should  procure  a  certificate  signed 
bj  three  beneficed  clergymen,  of  his  good  be- 
hayiour  and  morals  durinff  his  suspension,  and 
that  such  certificate  should  be  approved  of  by  the 
bishop  before  the  suspension  should  be  taken  off. 
B^  means  of  this  sentence  the  bishop  obyionsly 
might  keep  a  hold  oyer  the  clerk  beyond  the 
period  of  suspension,  and  accordingly  the  latter 
Mplied  for  a  writ  of  prohibition  on  the  ground 
that  the  bishop's  sentence  was  contrary  to  the 
common  law  of  the  land.  But  the  rule  was  refused, 
and  Lord  Campbell,  after  referring  to  the  fact  of 
the  sentence  with  the  condition  annexed  to  it 
being  short  of  depriyation  which  might  have  been 
pronounced,  said  of  the  condition  that  it  was  "  a 
most  reasonable  condition,  annexed  for  the  braiefit 
of  the  ddinonent."    And  he  added*  '*  It  is,  there- 


fore, a  power  which  ought  to  belong  to  the  bishop, 
and  no  authority  has  been  cited  to  show  that  it 
does  not  so  belons  aocordiuff  to  the  course  of  the 
common  law."    Uould  Lora  Campbell's  language 
be  more  fittingly  applied  than  to  tne  present  caseP 
Sir  Bobert  Phillimore  inflicted  a  light  punishment 
where  he  mighc  have  inflicted  a  more  severe  one, 
but  made  the  condition  of  that  light  punishment 
the  non*  repetition  of  the  offences  for  which  it  was 
inflicted.    He  did,  therefore,  what  it  was  said  in  E» 
parts  Boee  (21  L.  J.  841,  Q.  B.)  it  was  reasonable 
should  be  done,  and  although  he  did  it  through 
the  exercise  of  a  power  of  a  somewhat  different 
kind,  the  power  is  one  of  which,  as  I  shall  show 
presently,  it  may  be  said,  as  was  said  in  Ex  parte 
jEtose,  that  no  authority  has  been  cited'  to  show 
that  it  does  not  belong  to  the  EoclesiasticaJ  Court. 
Pausing,  then,  at  this  point  of  the  case,  and  look- 
ing at  the  (question  apart  from  preoedent  and 
direct  authority,  it  appears  to  me  that  a  strong 
presumption  arises  in  favour  of  the  view  that 
monitions  constituting  the  whole  or  part  of  the 
definitive  sentence  in  a  penal  suit  are  capable  of 
being  enforced  bj  a  summary  process  in  the  suit. 
But  further  inquiry  into  the  matter  Btronp;ly  con- 
firms this  view.    The  form  of  these  monitions  in 
the  first  place  is  to  be  observed  as  indicating  that 
they  are  enforceable.  That  adopted  by  Sir  &bert 
Phillimore  and  by  Lord  Penzance  in  the  present 
case  is  the  same  as  that  given  in  Coote's  Ecclesias- 
tical Practice,  p.  255.  By  it  the  offender  is  warned 
not  to  repeat  his  offences  *'  under  pain  of  the  law 
and  contempt  thereof : "  Coote,  pp.  150-52.    The 
same  form  also  is  used  in  citations  and  monitions 
in  civil  causes  and  in  reference  to  matters  of  an 
interlocutory  character,  or  in  the  nature  of  pro- 
cess, or  to  pay  costs:  Coote,  pp.  826,  828;  and 
obedience  to  ail  such  last-mentioned  citations  and 
monitions,  it  cannot  be  and  has  not  been  disputed, 
may  be  enforced  by  summary  process,     la  the 
second  place,  the  dicta  of  ecclesiastical  judges 
upon  the  subject  of  monitions  to  abstain  from 
offences  go  far  to  establish  that  disobedience  to 
them  may  be  punished  as  contumacy  or  contempt. 
Sir  William  Scott,  in  Burgees  v.  Burgess  (1  Cons. 
393),  a  criminal  suit  for  incestuous  cohabitation, 
and  in  reference  to  a  monition  of  this  kind,  which, 
by  the  way,  he  called  an  injunction,  said,  "If 
obedience  be  not  given  to  this  order,  excommuni- 
cation and  other  consequences  will  follow."    In 
Barnes  v.  Shore  (1  Bob.  Eccl.  382,  389),  the  case 
of  a  clergyman  charged  with  reading  services  and 
preaching  without  a  license  in  an  unconsecrated 
chapel.  Sir  Herbert  Jenner  Fust,  after  stating 
that  the  offence  alleged  against  the  clerk  had 
been  proved,  and  that  he  had  thereby  incurred 
ecclesiastical  censure,  and  must  be  admonished  to 
refrain  from  offending  in  like  manner  in  future, 
added, "  Should  he  be  guilty  of  a  repetition  of  this 
offence,  it   will   be   one   not   only  against   his 
diocesan,  but  against  the  authority  of  this  court." 
In  the  Bishop  of  Winchester  v.  Uugg  (L.  Bep.  2 
A.  &  E.,  p.  253),  a  case  where  a  beneficed  clerk 
was  admonished  to   obey  the   direction  of  his 
ordinary  to  hold  services  at  a  particular  church. 
Sir  Bobert  PhiUimore  in  granting  the  monition 
was  careful  to  call  the  defendant's  attention  to  the 
fiust  that  a  disobedience  to  it  would  be  attended, 
to  use  his  own  words,  ''  with  the  grave  penal  con- 
sequences which  the  law  attaches  to  the  offence  of 
contumacy."     And  lastly,  in   Weston  v.  Hand 
(No.  154  of  Mr.  Bothery's  "  Beturn  o^  Appeals 
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in  canses  of  doctrine  or  discipline  made  to  the 
High  Court  of  Delegates."),  a  suit  promoted  in  a 
consistory  court  for  fornication  and  adultery,  the 
offender  was  warned  not  to  conuort  or  cohabit 
with  the  person  who  was  the  subject  of  the  charge 
a^inst  mm,  under  pain  of  the  greater  excommu- 
nication. As  regards  the  execution  of  decrees 
generally,  in  Austen  v.  Bugger  (1  Addams  307)  Sir 
John  Nicboll  speaks  of  the  court  not  being  fundus 
officio  until  the  execution  of  the  decree;  and 
indeed  it  is  manifest  that  in  order  to  the  execu- 
tion of  a  final  decree  of  suspension  or  deprivation, 
or  to  pay  costs,  the  court  makinc:  the  decree  must 
have  a  power  inherent  in  it  of  enforcing  its  decree. 
Accordingly  in  the  case  of  the  Bishop  of  Lincoln 
V.  Day  (1  Rob.  724),  where  a  clerk  bad  been  for 
drunkenness  suspended  from  office  and  benefice 
for  three  years,  and  further,  until  he  should  pro- 
duce and  lodge  in  the  registry  a  certificate  of  good 
conduct  during  that  period,  and  the  clerk  at  the 
end  of  the  three  years  resumed  his  clerical  duties 
without  exhibiting  the  required  certificate,  Sir 
Herbert  Jenner  Fust  pronounced  him  in  contempt, 
and  signified  the  contempt  under  53  Geo.  3,  c.  127; 
and  in  Austen  v.  Bugger  (1  Addams  807)  the 
monition  to  pay  costs  was  enforced  in  a  similar 
way.  It  is  not  easy  to  understand  why  where  a 
decree  is  in  the  nature  of  an  injunction  to  restrain 
the  repetition  of  an  offence,  and  such  a  decree  may 
properly  be  made,  it  should  be  any  the  less  enforce- 
able than  the  decree  suspending  a  man  from  serving 
the  cure  of  souls  or  ordering  him  to  pay  his  adver- 
sary's costs.  I  thoughj  for  a  time  that  in  this 
respect  a  distinction  might  possibly  exist  between 
final  monitions  in  civil  or  only  quasi*  criminal  suits 
and  those  issuing  in  purely  criminal  suits.  But 
even  assuming  that  the  suit  against  Mr. 
Mackonochie  was,  which  I  think  it  was  not,  a 
purely  criminal  suit,  I  cannot  find  in  ecclesiastical 
text-books  or  in  ecclesiastical  reports  that  the 
distinction  referred  to  exists  as  a  matter  of  strict 
law,  althoDgh  it  might  probably  to  some  extent 
be  borne  in  mind  in  considering  in  what  cases  it 
would  be  desirable  in  the  exercise  of  their  judicial 
discretion  to  issue  a  monition.  It  is  also  obvious 
that  the  difficulty  of  drawing  the  line  as  a  matter 
of  strict  law  would  be  almost  insuperable.  Much 
stress  has  in  another  part  of  the  argument  been 
laid  by  the  respondent*d  counsel  upon  the  Report 
of  the  Ecclesiastical  Commissioners  in  1832,  but  I 
do  not  find  in  it  any  trace  of  the  distinction  in 
question,  and  inasmuch  as  the  Lord  Chief  Justice 
in  the  Court  below  has  for  one  purpose  (quoted  Sir 
Bobert  Phillimore's  work  on  Ecclesiastical  Law, 
I  would  observe  that  that  learned  judge,  than 
whom  no  living  person  could  be  better  versed  in 
the  practice  of  the  Ecclesiastical  Courts,  treats  as 
a  matter  really  not  in  controversy  at  all  the  pro- 
position that  these  final  monitions  or  admonitions 
in  penal  suits  can  be  enforced.  He  says  (vol.  ii. 
p.  1088),  ''Disobedience  to  this  admonition  assumes 
the  grave  character  of  contempt  or  contumacy, 
and  is  visited  by  a  graver  punishment.*'  And 
again  (vol.  ii.  p.  1367),  "  It  is  to  be  observed  that 
when  an  admonition  has  been  duly  served,  after  a 
trial,  upon  the  admonished  person,  disobedience 
to  it  entails  the  penalties  incident  to  the  contempt 
of  the  order  of  a  lawful  court."  So  far  then  as 
the  form  of  these  monitions,  and  the  language  of 
Ecclesiastical  judges  in  relation  to  them  goes,  the 
d  priori  presumption  that  they  are  capable  of 
being  enforced  receives  considerable  support,  and 


it  is  strongly  corroborated  by  early  text  writers, 
to  some  of  whom  T  shall  have  to  refer  later  upon 
another  branch  of  the  case  which  involves  this 
point,  and  to  whose  authority  more  particular 
reference  will  be  made  by  Lord  Coleridge  in  his 
judgment.  But  there  is  further  confirmation  of 
the  presumption  in  what  has  been  actually  done 
by  the  Ecclesiastical  Courts.  It  is  true  that  the 
recorded  instances  of  the  enforcement  in  a  penal 
suit  of  monitions  of  the  kind  which  I  am  discussing 
are  rare ;  and  those  persons  therefore  who  main- 
tain that  they  are  not  enforcable  at  all  are  entitled 
to  the  benefit  of  that  fact.  But  the  argument 
derived  from  it  cannot  be  pressed  very  far.  The 
spectacle  of  clergymen  setting  at  defiance  the 
authority  of  the  ordinary  and  the  orders  of  the 
Ecclesiastical  Courts  is  one  which  at  least  until 
recent  times,  has  happily  been  of  intrequenc  oooor- 
rence,  and  even  if  one  could  suppose  that  dis- 
obedience to  monitions  against  the  repetition  of 
offences  had  been  not  uncommon,  still  upon  the 
assumption  that  the  punishment  of  such  dis- 
obedience as  contumacy  or  contempt  was  war- 
ranted by  ecclesiastical  practice,  there  is  no  reason 
why  reporters  should  have  taken  special  notice  of 
the  exercise  by  the  Ecclesiastical  Courts  of  its 
ordinary  jurisdiction.  Turning  then  to  snch 
instances  as  can  be  found,  I  take  first  Mr. 
Bothery's  Beturn.  In  Woodbridge  v.  HoUotoay 
(No.  61)  a  parishioner  was  charged  by  church- 
wardens, at  the  archdeacon's  visitation,  for  not 
having  received  the  Holy  Communion  at  Easter. 
He  appeared  in  the  Archdeacon's  Court  volun- 
tarily, and  submitted  himself  to  the  judgment  of 
the  Court,  which  ordered  him  to  communicate  at 
the  next  administration,  aud  to  notify  on  the  fbl- ' 
lowing  Court  day  that  he  had  done  so.  Having 
failed  to  obey  the  order  of  the  Court,  he  was 
declared  contumacious  and  decreed  to  be  excom- 
municated. In  Butter  v.  Waintoright  (No.  82)  a 
schoolmaster  was  cited  before  the  Consistory  of 
Chester  for  contempt  of  the  law  and  ecclesiastical 
jurisdiction  in  teaching  boys  without  having 
obtained  any  faculty  or  licence.  Having  confessed 
the  charge,  he  was  monishod  to  obtain  a  licence 
by  a  certain  day,  but  not  then  producing  one  was 
warned,  under  pain  of  excommunication,  to  desist 
from  exercising  the  office  of  schoolmaster  within 
the  city  of  Chester  without  having  first  obtained  a 
licence.  On  a  subsequent  day  he  was  asked  by 
the  judge  whether  he  relinquished  the  offioe  of 
schoolmaster,  and,  not  replying,  was  sentenced 

?ro  confesso  haberi  and  to  be  excommunicated. 
t  may  be  said,  however,  that  in  these  two  cases 
the  process  was  entirely  of  a  summary  character, 
arising  out  of  visitatorial  jurisdiction  of  the  arch- 
deacon and  bishop  respectively.  Assume  this  to 
be  so,  still  the  cases  indicate  at  the  least  the 
correctional  and  coercive  character  of  eoolesiastioal 
juribdiction,  and  in  Chamberlayne  y.  Hewetatm 
(No.  100),  a  suit  for  adultery  promoted  in  the 
Court  of  Arches  by  letters  of  request,  disobedienoe 
to  a  monition  forbidding  the  guilty  parties  to 
consort  together  except  in  public,  was  punished 
by  excommunication.  Leiaving  Mr.  Bothery's 
Return,  I  find  among  the  official  forms  extracted 
from  the  registry  of  the  Arches  Court  of  Cimter- 
bury  a  case  of  Keith  v.  Trebeck  (2  Atkyns,  998), 
which  was  a  suit  promoted  in  the  CJonsistorr 
Court  of  London,  in  the  year  1741,  luzainst  a  clerk 
for  periorming  divine  service  in  St.  Georfte's, 
Hanover  Square,  without  the  licence  of  the  bishop. 
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The  clerk,  by  an  iDterlocutory  decree  bearing  the 
force  of  a  definitiye  sentence,  was  pronounced  to 
have  done  what  he  was  charged  with  doing,  and 
was  admonished  not  to  do  so  for  the  future.  He 
disobeyed  the  monition,  and  for  his  contempt  was 
excommunicated ;  and,  as  appears  from  a  report 
of  prooeedings  in  the  same  case  before  Lord 
Hardwicke«  the  excommunication  was  followed  by 
its  ordinary  consequences.  Lastly,  I  come  to  the 
recent  cases  in  the  Privy  Council  of  Martin  v. 
Mackonochie  (L.  Bep.  3,  P.  G.  52, 409)  and  Hehhert 
V.  ^wrchoM  (L.  Bep.  4,  P.  G.  301),  in  which  upon 
four  separate  occasions  the  suits,  each  of  which 
had  been  in  a  sense,  as  here,  terminated  by  a 
definitive  sentence  containing  a  monition  to 
abstain  for  the  future  from  the  condemned 
practices,  were  held  so  far  fdive  as  to  give  juris- 
diction to  treat  or  to  punish  as  contempt  dis- 
obedience to  the  monitions.  In  Martin  v. 
Mackonockie  a  monition  had  been  issued  by  Orders 
in  Council  on  appeal  from  the  Court  of  Arches, 
and  in  1869  a  summary  application  was  made  to 
the  Judicial  Committee  for  an  order  to  enforce 
compliance  with  such  monition.  The  committee, 
oouBisting  of  Lord  Hatherley,  L.C.,  the  Arch- 
bishop of  York,  Lord  Chelmsford,  Sir  James 
Colville,  and  Sir  Joseph  Napier,  pronounced  that 
the  monition  had  been  disobeyed  with  reference  to 
a  particular  practice,  and  monished  the  respon- 
dent to  abstain  from  that  practice  in  future, 
ordering  him  to  pay  the  costs  of  the  motion.  This, 
therefore,  is  a  precedent  for  the  issue  by  Lord 
Penzance  of  the  second  monition.  In  1870  a 
farther  motion  to  enforce  obedience  to  the 
original  monition  was  made,  when  the  committee, 
consisting  of  Lord  Hatherley,  L.C.,  the  Arch- 
bishop 01  York,  and  Lord  Chelmsford,  referring 
to  the  proceedinc^s  which  led  to  the  second 
monition  and  to  Mr.  Mackonochie's  subsequent 
repetition  of  his  offence,  ordered  him  to  be  sus- 
pended ah  officio  for  three  months.  In  Hebhert  v. 
rwrchas  (L.  Bep.  4  P.  C.  301),  two  monitions  had 
been  issued  by  Orders  in  Council,  the  one  com- 
manding Mr.  Purchas  to  abstain  from  certain 
illesal  practices,  the  other  to  pay  the  taxed  costs 
of  the  suit.  He  disobeyed  both  monitions;  and, 
in  February  1872  as  appears  at  p.  306  of  the 
Beport,  the  Committee  of  the  Privy  Council,  con- 
sisting of  Lord  Hatherley,  L.C.,  the  Archbishop  of 
York,  the  Bishop  of  Loudon,  Sir  James  Colville, 
Lord  Justioe  Mellish,  Sir  Montague  Smith,  and 
Sir  Bobert  Collier,  on  motion  made  to  them, 
suspended  Mr.  Purchas  for  a  year  from  his  office, 
and  directed  a  Fequestration  for  the  amount  due 
from  him  for  costs.  Mr.  Purchas  continued  to 
disregard  the  monitions;  and  in  July  1872  a 
second  motion  to  enforce  obedience  to  them  was 
made,  and  deprivation  was  asked  for  by  Dr. 
Tristram,  on  the  g^ronnd  that  the  committee  had 
the  same  powers  of  enforcing  their  orders  and 
decrees  as  belonged  to  the  Court  of  Delegates,  and 
could  make  an  order  of  deprivation.  The  com- 
mittee, consisting  of  Lord  Hatherl^,  L.C.,  the 
Archbishop  of  York,  Lord  Chelmsford,  the  Bishop 
of  London,  Sir  James  Colvile,  and  Sir  Montague 
Smith,  expressed  a  desire  to  receive  further  infor- 
mation upon  the  single  point  as  to  the  exercise  of 
the  power  on  the  peurt  of  the  Court  of  Delegates 
or  tne  Privy  Council  to  deprive  a  clerk  on  a  sum- 
mary application  against  him  for  contempt.  On  a 
Ister  day  it  was  stated  by  connsel  that  they  were 
unable  to  find   a  case  in  which  the  Court   of 


Delegates  decreed  a  sentence  of  deprivation  for  a 
contempt  of  its  decrees  or  sentences,  but  stated 
that  there  was  abundant  authority  for  such  a 
sentence  of  suspension.  The  Lord  Chancellor,  in 
giving  judgment  (the  report  of  which,  at  the 
twelfth  line,  should,  I  think,  clearly  be  corrected 
by  reading  for  the  two  words,  "  a  motion,"  the 
one  word  "amotion,"  the  synonym  of  depriva- 
tion), in  substance  stated  that  their  Lordships 
could  not  proceed  to  enforce  compliance  with  their 
monition  by  deprivation  upon  summary  process 
for  contempt ;  but  he  added,  "  on  the  other  hand, 
their  Lordships  are  quite  satisfied  that  there 
exists  in  this  tribunal,  as  there  did  exist  in  the 
High  Court  of  Delegates — all  the  powers  of  which 
have  been  transferred  to  this  Committee — a  power 
of  suspension  not  only  ah  oficio,  but  d  heneficio 
also  as  a  summary  punishment  for  contumacy ;  " 
and  a  sentence  of  one  year's  suspension  ab  officio 
et  heneficio  was  therefore  inflicted.  I  shall  nave 
to  touch  upon  these  cases  of  Martin  v.  Mackonochie 
and  Hehherty.  Purchcu  once  again  when  I  come  to 
the  question  whether  the  monitions  in  this  case 
could  be  enforced  by  suspension,  and  I  may  admit 
at  once,  that,  owing  to  the  defendants  in  neither 
case  appearing  and  arguing  any  point  oE  law  or 
practice,  something  must  be  taken  off  the  weight 
which  properly  attaches  to  decisions  of  such  a 
tribunal  as  the  Privy  Council ;  but  if  there  were 
nothing  but  these  decisions  to  support  the  view 
that  monitions  to  abstain  from  the  repetition  of 
offences  are  enforceable,  there  being  no  authority 
supporting  the  contrary  view,  I  should  doubt  very 
much  whether,  looking  to  the  constitution  of  the 
Committee  upon  the  four  occasions  when  the  point 
was  mooted,  I  should  be  justified  in  holding  that 
what  the  Privy  Council  did  upon  those  four  occa- 
sions was  a  violation  of  ecclesiastical  law  and  prac- 
tice. I  express  no  opinion  whether  or  not  the  pro- 
ceedings of  the  Privy  Council  could,  under  anj 
circumstances,  be  the  subject  of  a  writ  of  prohibi- 
tion, for  the  counsel  on  both  sides  have  abstained 
from  arguing  that  question ;  and  I  do  not  affirm 
that  the  decisions  of  the  Privy  Council  are  in 
strictness  binding  on  the  Courts  of  Westminster 
Hall.  But,  on  the  other  hand,  no  one  will  dispute 
that  they  demand  the  highest  respect,  whatever 
be  the  particular  matter  to  which  they  relate,  and 
when  Uie  matter  is  a  moot  point  of  ecclesiastical 
law  and  practice,  in  respect  to  which  the  Privy 
Council  is  the  supreme  court  of  appeal,  and,  as 
such,  must  be  supposed  to  be  the  most  competent 
to  decide  such  a  point,  respect  should  at  all  events, 
except  in  some  very  extreme  case  which  is  not  likely 
to  occur,  reach,  in  my  opinion,  as  Cetr  as  submission. 
In  this  case,  however,  the  decisions  of  the  Privy 
Coancil  only  confirm  the  conclusion  at  which  1 
should  arrive  without  them,  viz.,  that  the  monition 
of  Sir  Bobert  Phillimore  was  capable  of  beins 
enforced  by  summary  process,  and  if  so,  it  could 
hardly  be  with  any  reason  contended  that  Lord 
Penzance,  by  giving  the  respondent  a  locus  pani^ 
tentUB  in  the  shape  of  a  second  monition  before 
inflicting  punishment  upon  him  for  his  contumacy 
rendered  Ms  subsequent  decree  bad.  The  question 
remains  whether  the  two  monitions  could,  accord- 
ing to  ecclesiastical  law  and  practice,  be  enforced 
by  suspension  o'  any  kind,  and  if  so,  whether,  by 
suspension  a  benejicio  as  well  as  ah  officio;  or 
whether  they  could  only  be  enforced  in  the  manner 
pointed  out  by  53  Geo.  3,  c.  127.  I  cannot  help 
thinking  that,  at  the  root  of  the  objection  to  their 
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being  enferoed  by  saspeasioii  larks  a  mistaken 
Buppoeition  that  tne  panishment  of  suspension  is 
one  of  a  higher  and  graver  character  than  excom- 
munioation,  which  was,  until  the  statute  53  Geo. 
3,  c.  127,  admittedly  a  panishment  capable  of 
being  inflicted  for  disobedience  to  such  monitions 
as  were  enforceable.    So  far  Irom  this  supposition 
\miia  correct,  it  appears  to  me  that,  as  in  t^e  case 
of  the  laic,  suspension   ah  ingreesu  eodMicB,  so 
in  the  case  of  toe  cleric,  suspension  eren  from 
office  and  benefice  was,  in  the  eyes  of  Ecclesiastical 
Courts,  a  milder  form  of  punishment  than  excom- 
munication; and  as  regards  suspension  ah  officio, 
it  is  clear  that  excommunication  would  include 
that  and  much  more.    If  this  be  so,  there  is  at 
least  a  presumption  that  if  final  monitions  not  to 
repeat  offences  are  enforceable  at  fdl,  they  may  be 
enforced  by  suspension   ah  ^ffido  at  least ;  and 
inasmuch  as  the  power  of  the  Ecclesiastical  Courts 
to  interfere  with  a  man's  freehold  by  suspension 
from,  or  deprivation  of,  his  benefice  really  flowed 
as  the  Lora  Chief  Jastioe  (L.  Bep.  3  Q.  B.  Div. 
751;   39  L.  T.  Bep.  N.  S.  153).  points  out  in 
the  court  below,  from  the  power  to  suspend  or 
deprive  him    ah  offi^,  we  are  advancea  a  step 
in  the  argument  that  these  monitions  may  be 
enforced  by  suspension   d  heiMficio  as    well    as 
ah  officio.     There  is  really    d  priori  no  reason 
why  the    Ecclesiastical    Court  should  not  have 
power  to  punish  disobedience  to  its  orders  by  sus- 
pension just  as  much  as  by  excommunication,  or 
the  modern  statutory  substitute  for  excommuni- 
cation.    Suspension  and  excommunication  are  ap- 
propriate   censures   for    ecclesiastical    offences. 
Contumacy  is  an  ecclesiastical  offence,  and  there 
is  nothing  in  the  nature  of  contumacy  by  dis- 
obedience to  a  final  monition  which  renders  the 
latter  censure  more  appropriate  to  it  than  the 
former.    Indeed,  at  the  present  day,  it  seems  to 
me  that  in  most  cases  of  eontumacious  clergymen, 
suspension  is  a  far  more  desirable  punishment 
than  the  significavit  and  imprisonment  under  the 
53  Geo.  3,  c.  127.    The  spectacle  of  a  clergyman 
imprisoned  for  persistence  in  illegal    ritualistic 
practices  may  shock  the  public  conscience,  and 
raise  sympathy  for  a  man  who  realty  deserves 
none,  while  the  spectacle  of  a  man  suspended  after 
due  warning  from  an  office  the  laws  attaching  to 
which  he  aisregards,  or  from  a  benefice  obtained 
under  conditions  which  he  will  not  fulfil,  is  one 
which  must  commend  itself  to  every  reasonable 
man.    I  may  again  therefore  apply  the  language 
of  Lord  Campbell,  C.J.,  in  Ex  parte  Rose  (21  L.  J. 
341,  Q.  B.)»  and  say  that  the  power  to  suspend  as 
well  as  signify  for  contumacy  being  a  most  reason- 
able power,  is  one  which  oueht  to  belong  to  the 
Ecclesiastical  Court ;  and  be^re  interfering  with 
its  exercise  the  temporal  Courts  should  at  least 
require  some  authority  to  be  produced  showing 
that  it  does  not  so  belong.    No  authority  what- 
ever to  that  effect  has  been  produced,  and,  on  the 
other  hand,  there  is  authority  to  support  it.    In 
prosecuting  any  inquiry  upon  this  pomt,  involving 
as  it  does  the  hypothesis  that  disobedience  to  finu 
monitions  is  punishable  upon  summary  process  in 
some  way,  it  must  be  remembered  that  whatever 
tends  to  show  that  suspension  is  an  appropriate 
punishment    for    disobedience     to    interlocutoty 
monitions,  tends  with  equal,  if  not  greater,  force 
to  show  that  it  is  appropriate  to  the  punishment 
oi  the  graver  offence  of    disobedience    to    final 
monitions.    Bearing  this  observation  in  mind,  I 


proceed  to  refer  to  some  pjassages  of  the  early 
text-writers  upon  ecolesiastioai  law,  which  hava 
been  referred  to  in  the  argument.  In  the  outset  I 
would  say  that  I  do  not  attribute  very  much 
weight  as  bearing  upon  the  question  to  the  passage 
in  Oughton's  Ordo  Judiciorum,  tit.  137 ;  Modus 
procedendi,  p.  213,  in  which  he  says :  **  Snspensio 
dicitnr  quss  (post  monitionem  debite  faotam)  eccle- 
siasticam  personam  ab  officio  seu  beneficio  vel  ab 
utroque  ad  tempus  excludit,"  for  he  there  appears 
to  me  to  be  speaking  not  of  a  final  monition  and  a 
suspension  upon  summary  process  for  its  die* 
obedience,  but  of  the  monition  which,  in  another 
passage  under  the  same  title,  he  describes  as 
"  pnsparatoria  plerumque  prssoedens  ecdesiasticas 
oensuras,"  and  which  Ayliffe,  in  his  Parergon, 
p.  2fi0,  calls  the  "  canoniral  monition,"  and  of  a 
suspension  which  constitutes  the  definitive  sen- 
tence in  a  penal  suit.  He  is  not,  in  other  words, 
speaking  of  punishment  for  oontumacy,  but  of 
ecclesiastical  censures  for  offences  against  the 
ecclesiastical  laws,  in  respect  of  which,  at  least 
where  the  offences  were  prosecuted  in  a  summary 
manner  by  the  bishop  in  his  visitatorial  oapacity 
or  es0  mero  officio,  the  oarly  canonists  appear  to 
have  considered  that  the  offender  should  nave  an 
opportunity  of  ceasing  to  offend  before  the  parti- 
cular ecclesiastical  censures  could  be  inflicted  upon 
him.  But  at  the  same  time  the  fact  that  a  moni- 
tion to  abstain  fVom  the  repetition  of  an  offence 
may  lead  to  suspension  in  a  summary  cause  before 
a  bishop  acting  in  his  visitatorial  capacity  renders 
it  not  unlikely  that  a  monition  of  the  same  kind, 
when  issued  as  the  definitive  sentence  or  part  uf 
the  definitive  sentence,  in  a  regular  suit,  whether 
promoted  in  the  Bishop's  Court  or  under  letters  of 
request  in  the  Court  of  Arches,  would  be  enforce- 
able  by  the  medium  of  the  same  punishment. 
Some  weight,  therefore,  is  to  be  attributed  to  the 
passage  I  have  referred  to,  and  it  is  further  to  be 
observed  that  Onghton,  dealing  with  the  offenoe 
of  contumacy  itself,  tit.  38,  p.  68,  note  (a),  in  a  note 
to  the  words  "Accusata  contnmacia,"  writes 
**  poena  contnmacisB  est  exoommunioatio  vel  sus- 
pensio.*'  lb  has  been  suggested  that  the  term 
"snspensio"  in  this  and  similar  passages  of 
Oughton  and  other  text-writers,  when  mentioned 
without  addition,  means  the  lowest  form  of  suspen- 
sion, viz.,  "snspensio  ab  ingressn  eoclesiso,"  but 
there  is  reallv  no  foundation  for  this  sweeping 
assertion,  and  in  regard  to  this  very  passage  of 
Ouj^hton  there  is  in  it  a  reference  for  further  expla- 
nation about  these  specified  punishments  to  tit.  137 
of  the  same  work,  where  suspension  includes  suspen- 
sion from  benefice.  The  authority  of  Oughton  is  ooa- 
fir  med  by  that  of  the  appendix  to  Grodolphin's  Beper- 
torium  Canonicura  (2nded.),  London,  1680,  pp.  15,16 
par.  43,  which  speaks  of  the  censures  of  the 
Church  as  being  introduced  "  to  defend  the  eccle- 
siastical power,  and  control  obstinate  sinners  and 
contumacious  offenders,"  and  as  consisting,  aooord* 
ine  to  Lyndwood,  of  suepeneio,  emeommunieaiiOt 
ana  inierdlotum.  Suspension,  he  says,  is  the 
proper  punishment  of  an  offending  clergyman. 
"  It  is  either  ah  officio  veL  beneficio  ;  the  first  is  the 
punishment  for  not  appearing  upon  lawful  sum* 
mens,  the  seoond  for  higher  crimes."  And  again* 
"  This  censure,"  i  e.,  sus|>ension,  *'  is  inflicted 
....  by  the  decree  of  the  judce  or  the  laws,  and 
then  for  a  greater  or  a  smaller  crime;  if  for  a 
smaller  fault,  then  it  is  only  €i6  officio"  And  the 
passage  goes  on  further  to  say  that  in  the  event 
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of  a  clerk  snspeuded  ah  oMeio  oontinuing  withoat 
Babmiasion,  or  seeking  to  be  restored,  he  might  be 
BURpended  a  beneficio  also,  and  that  by  the  canons 
of  King  James,  if  his  contumacy  continued,  he 
was  to  be  excommunicated,  and  after  forty  days 
was  deprivable  for  incorrifl^ibility.  In  subseqaent 
paragraphs  (46  and  49)  suspension  for  ecclesias- 
tical offences  is  spoken  of  in  terms  which  dis- 
tinguish such  offences  from  contumacy  in  disobey- 
ing the  orders  of  the  court,  and  which,  when  read 
in  conjanction  with  the  previous  passages  I  have 
0  quoted,  indicate  that  suspension  is  an  appropriate 
punishment  for  both.  Those  passages  are  most 
important,  for  whether  or  noc  it  be .  the  case,  as 
has  been  uraed  as  an  objection  to  their  authority, 
that  Godolpnin  did  not  write  the  appendix  to  his 
work  himself,  the  fact  remains  thac  in  a  text-book 
the  whole  of  which,  including  the  appendix,  has 
been  for  nearly  200  years  a  received'  authority 
upon  ecclesiastical  law  and  practice,  we  find,  first, 
suspension  ab  officio  recognised  as  a  punishment 
suitable  to  the  offence  of  not  appearing  upon' 
lawful  snmmons ;  secondly,  suspension  a  beneficio, 
recognised  as  a  suitable  punishment  for  offences 
of  a  more  serious  character,  and  which  would 
apparently  include  graver  instances  of  disobe- 
dience to  orders  of  an  ecclesiastical  superior  or 
court  than  non-appearance  upon  lawful  summons, 
and  if  so  would  probably  include  disobedience  to 
such  a  monition  as  was  issued  in  this  case; 
thirdly,  the  hold  of  the  ecclesiastical  superior  or 
court  oyer  a  contumacious  clerk  recognised  in  the 
procession  of  punishment  from  the  lighter  suspen- 
sion to  the  graver,  and  from  that  to  eKCommunioa- 
tion,  which  is  put  as  the  highest  punishment  of 
all,  and  yet  which  it  is  argued  against  all  proba- 
bility was  the  punishment  which  in  all  cases  of 
contumacy  the  Ecclesiastical  Court  was,  by  its 
law  and  practice,  bound  at  once  to  inflicl.  That 
excommunication  was  a  punishment  in  use  for 
contumacy  is  shown  in  another  paragraph  of 
Godolphin's  appendix  (par.  49),  where  it  is  said : 
**  The  next  censure  of  the  Church  is  excommuni- 
cation, which  is  inflicted  either  a6  homineveljure  ; 
when  it  is  inflicted  ab  homvne  it  is  usually  for 
contumacy  in  not  appearing  before  the  ecclesias- 
tical judge  after  a  legal  summons,  or  else  for 
disobeying  the  orders,  decrees,  or  sentences  of  the 
court,  and  the  slighting  of  his  authority ;  "  and  it 
is  possible  that,  being  a  punishment  common  to 
lay  as  well  as  spiritual  persons,  it  may  have  been 
the  more  ordinary  one  in  use ;  but  that  is  very 
different  from  its  being  exclusively  in  use,  and 
unless  the  authority  of  the  appendix  is  to  go  for 
nothing,  it  is  clear  that  suspension  and  excommu- 
nioatinn  might  be  applied  as  separate  and  distinct 
punishments  for  the  same  offences,  including  con- 
tnnuu^,  and  that,  if  employed  progressively,  sus- 
pension would,  as  the  lighter  panishment,  be  the 
nrst  to  be  employed.  Deprivation  and  degradation 
as  punishments  for  ever  altering  the  status  of  an 
offending  clergyman  stood  upon  a  different  fool- 
ing. This  view  is  borne  out  by  other  text-writers, 
to  whom  reference  will  be  made  by  Lord  Coleridge; 
and  turning  from  text- writers  to  reported  cases, 
however  few  there  may  be  bearing  upon  the 
Question,  it  is  nevertheless  the  fact  that  so  far  as 
they  go  they  are  to  the  same  effect.  First  I  find 
in  Mr.  Bothery's  Beturn  instances  of  monitions 
by  which  in  express  terms  an  ecclesiastical  court 
has  ordered  something  to  be  done  by  a  defendant 
clerk  under  pain  of  suspension.    Jonee  v.  Curtis 
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(No.  119)  was  a  suit  promoted  in  the  court  of  the 
Archdeacon  of  Berks  by  inhabitants  of  the  chapelry 
of  Garford  for  the  purpose  of  compelling  the  Yicar 
of  Marcham  to  perform  or  provide  divine  service 
in  the  chapel  of  Garford.   The  Archdeacon's  Court 
made  a  decree  in  accordance  with  the  prayer  of  the 
promoters;  the  Consistory  Court  reversed  that 
decree  by  one  which  was  in  its  turn  reversed  by 
the  Court  of  Arches,  and  on  appeal  to  the  dele- 
gates they  pronounced  sentence  against  the  appeal 
with  costs,  and  remitted  the  cause,  whereupon  the 
report  states,  "  The  costs  were  taxed  at  15L,  which 
Jones  wss  ordered  to  pay  within  three  months  on 
pain  of  suspension."  Glewer  v.  Ptdlen  (No.  79)  was 
a  suit  promoted  in  the  Court  of  Arches  by  a 
parishioner  of  Croydon,  which  was  in  the  peculiar 
jurisdiction  of  the  cathedral  church  of  Canterbury, 
against  the  vicar  for  neglecting   his   duties    in 
certain  specified  particulars.    In  the  report  of  the 
case  by  Mr.  Bothery,  he  states  that   the  clerk 
"had  on  a  former  occasion  been  presented  for 
similar  offences,  and  admonished  to  attend  to  his 
duties  under  pain  of  suspension."     I   find  next 
instances  of  the  punishment  of  suspension  having 
actually  been  inflicted,  either  for  contumacy  in 
disobeying  the  monitions  of  ecclesiastical  courts, 
or   as  interim    punishment   for   continuance   of 
offences  charged  in  a  suit,  which  is  an  analogous 
proceeding.     I  do  not  plaee  much  reliance  in  the 
way  of  authority  upon  cases  of  suspension  for 
disobedience  to  citations  to  appear  al  visitations, 
or  to  do  or  abstain  from  doing  any  other  act 
directed  by  a  bishop  in  his  visitatorial  capacity,  for 
there  may  arise   the  objection    that    these   are 
instances  of  the  canonical  or  preparatory  monition 
spoken  of  by  Ayliffe  and  Ougnton,  followed  by  the 
definitive  sentence  of  suspension  inflicted,  not  for 
disobedience  to  the  monition,  but  for  a  substan- 
tive ecclesiastical  offence  persisted  in   notwith- 
standing the  monition.    At  the  same  time,  with 
regard  to  them  the  observation  I  have  already 
made  is  pertinent,  that  the  fact  that  under  any 
circumstances  of  summary  procedure  a  monition 
was  followed   by  suspension,  is,  at  least,    some 
argument  that  this  punishment  was  by  ecclesias- 
tical law  and  practice  appropriate  to  the  enforce- 
ment of  monitions  generiUly.    The  records  then  of 
three  cases  of  suspension  for  non-appearance  at  a 
visitation  after  a  monition  to  appear  have  been 
produced.    Passing  from  them  I  come  to  other 
cases  more  directly  in  point.    In  Jonee  v.  Curtis 
(No.  119),  already  quoted,  the  clerk  when  cited  to 
appear  in  the  Archaeacon*s  Court  did  not  at  first 
ooey  the  citation.    He  was  therefore  pronounced 
contumacious,  and  decreed  to  be  suspended.    In 
Clewer  v.  PuWsn  (No.  79),  alHO  already  quoted,  the 
clerk  was  on  the  institution  of  the  suit,  and  upon 
his  prayer,  absolved  from  a  sentence  of  suspension 
which  he  was  under  for  having  absented  himself 
from  a  visitation  held  by  the  archbishop  at  Croy- 
don ;  but  subsequently  on  a  petition  from  some  of 
the  parishioners  of  Croydon,  representing  that  the 
clerk  still  neglected  his  duties,  and  praying  that  a 
curate  might  be  appointed  to  perform  them,  the 
court  again  suspended  him  pencUmte  lite,  and  se- 
questered the  profits  of  the  benefice  to  be  applied 
by  the    churchwardens  in    providing    a  curate. 
This,  therefore,  is  an  instance  of  suspension  for 
acts  done  after  the  commencement  of  a  suit.    jlQ 
narrison  v.  Archbiihop  of  Dublin  (No.  135)  the 
clerk  was  mouished  at  a  visitation  by  the  arch- 
bishop to  extract  within  a  month  from  that  time 
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a  licenoe  to  serve  the  care  of  souls,  and  to  preach 
in  the  parish  charch  of  St.  John's,  Dublin.  The 
monition  was  not  obeyed,  and  the  clerk  not 
appearing  in  the  archbishop's  court,  was  pro- 
nounced contumacious,  and  sentenced  to  be  sus- 
pended for  his  contumacy  in  not  appearing.  The 
fellow  case  of  Higgine  y.  Archbishop  of.  Dvhlin 
(No.  136)  is  subject  to  the  observations  which  I 
have  made  upon  cases  of  suspension  for  non- 
appearance at  a  visitation,  for  although  similar 
in  most  of  ite  circumstances  to  Harrison  v.  Arch- 
bishop of  Dublin,  it  differs  from  that  case  in  this 
particular,  that  ttte  sentence  on  suspension  was 
inflicted  for  the  disobedience  to  the  archbishop's 
monition  to  extract  a  licence  instead  of  for  con- 
tumacy in  not  appearing,  and  might  therefore  be 
looked  upon  as  the  definitive  sentence  in  a 
summary  cause  instituted  and  tried  by  the  arch- 
bishop in  his  visitatorial  capacity.  I  am  quite 
free  to  admit  the  force  of  the  criticisms  made 
upon  cases  such  as  those  found  in  Mr.  Bothery's 
Betum,  and  in  which,  looking  to  the  character  of 
the  tribunals  in  which  many  of  the  cases  arose, 
irregularities  of  procedure  would  not  be  unlikely 
to  occur.  Still  the  fact  remains  that  reported 
cases,  so  far  as  any  can  be  found  bearing 
upon  the  point,  confirm  the  views  of  the  text- 
writers,  and  prove  that  that  has  been  done  which 
it  is  a  priori  reasonable  to  expect  could  and  would 
be  done.  Lastly,  come  the  cases  of  Martin  v. 
Mackonochie  (L.  Bep.  3,  P.  G.  52, 409)  and  Hebbert 
V.  Furchas  (L.  Bep.  4)  P.  0.  301),  to  which  I  have 
already  referred,  and  in  which  the  Judicial  Com- 
mittee of  the  Privy  Council  upon  three  occasions 
entertained  no  doubt  as  to  its  power  to  suspend 
and  did  suspend  a  beneficed  clerk  for  disobedience 
to  monitions  of  the  same  kind  as  that  issued  in 
the  present  case.  The  applications  made  to  the 
committee  were  exparist  tne  cases  cited  upon  the 
applications  were  not  strong,  but  putting  these 
objections  at  their  highest,  it  cannot  out  be 
allowed  that  the  decisions  in  these  cases  are 
entitled  at  least  to  some  weight  as  strengthening 
a  view  which  has  very  considerable  support  even 
without  them.  But  the  lack  of  autnority  in 
the  opposite  direction  on  this  point,  as  on  the 
former,  still  fiirther  strengthens  this  view.  The 
Bishop  of  Lincoln  v.  Da/y  (1  Bob.  724)  has  been 
cited  as  such  authority,  but  upon  reference  to  that 
case  it  appears  that  the  doubt  bf  the  learned 
Judge  01  the  Ecclesiastical  Court  was  not  as  to 
the  mode  in  which  his  sentence  could  be  enforced, 
but  arose  upoif  the  original  hearing  when  he 
doubted  whether,  according  to  ecclesiastical  prac- 
tice, he  could  deprive  a  clerk  of  his  benefice  for 
drunkenness.  Putting  aside  this  case,  which  has 
no  bearing  upon  the  matter  in  hand,  not  a  single 
passage  in  a  text-book,  not  a  single  record,  not  a 
single  reported  case  has  been  produced  from  which 
any  affirmative  argument  against  the  propriety  of 
Lord  Penzance's  action  in  the  present  case  can  be 
deduced.  The  only  authority  upon  which  the 
respondent  can  reasonably  rely  is  the  Beport  of 
the  Ecclesiastical  Commissioners  in  1832,  in  which 
at  page  16,  in  respect  of  process,  and  at  page  67  in 
respect  of  orders  of  Ecclesiastical  Courts  generally, 
the  means  of  enforcement  is  stated  to  be  that  pro- 
vided by  statute.  Unless,  however,  the  statute 
itself  provides  that  this  shall  be  the  only  means,  I 
cannot,  even  assuming  that  the  commissioners 
intended  to  affirm  that  it  was  the  only  means, 
accept  their  statement  as  satisfactory,  in  the  face 


of  the  reasons  and  authority  to  the  contrary  upon 
which  I  have  already  oommented.  Bat  the  statate 
does  nothing  of  the  kind.  All  that  it  does  do  is 
in  lieu  of  excommunication  and  its  oonsequenoes, 
where  used  as  a  punishment  for  non-compltanoe 
with  the  orders  or  decrees  as  well  final  as  interlo- 
cutory of  the  Ecclesiastical  Courts,  to  substitute 
the  declaration  of  oontumapy  the  si^ifioavit,  the 
writ  de  contwnace  capiendo  and  imprisonment 
under  it  for  a  period  not  exceeding  six  months.  It 
leaves  excommunication  untouched  as  a  spiritual 
censure  for  offences  of  ecclesiastical  oognizanoo 
when  pronounced  in  definitive  sentences  or  inter- 
locutory decrees  having  the  force  and  effect  of 
definitive  sentences.  It  is  silent  upon  the  subject 
of  suspension,  whether  looked  upon  as  an  eoolesi* 
astlcal  censure  in  a  definitive  sentence  or  as  a 
punishment  for  contumacy;  and  if  suspension  was 
appropriate  and  lawful  punishment  for  contumacy 
before  the  Act  it  remains  so  still.  That  it  was  a 
lawftil  and  appropriate  punishment  for  contumacy 
I  feel  bound  to  hold.  But  it  is  said  that  even  if 
this  be  so,  the  sentence  of  Lord  Penzance  is  still 
bad,  as  assuming  to  punish  the  respondent  upon 
summary  process,  not  merelv  for  his  contumacy, 
but  for  the  fresh  ecclesiastical  offences  which  con- 
stituted that  contumacy.  The  objection  may,  in 
my  opinion  be  answered,  first,  by  the  fact  that 
'Lord  Penzance  in  his  decree  in  terms  assumes  to 
punish  the  respondent  for  conduct  consisting  of 
certain  specified  acts,  that  such  conduct  he  pro- 
nounces to  be,  as  it  was,  disobedience  to  the  moni- 
tions, and,  as  such,  contumacy.  The  decree, 
therefore,  on  the  face  of  it  shows  jurisdiction.  It 
must  speak  for  itself,  and  upon  a  reasonable 
interpretation  the  declaration  tnat  the  respondent 
by  his  conduct  had  repeated  the  offences  previously 
proved  against  him  is  nothing  more  than  a  mode 
of  showing  the  grave  character  of  the  acts  evideno- 
ing  the  contumacy,  and  justifying  the  severe 
punishment  to  be  applied  to  that  contumacv.  But, 
secondly,  however  the  decree  may  be  read,  inas- 
much as  it  shows  on  the  face  of  it  jurisdiction 
to  inflict  the  particular  punishment  for  the  speci- 
fied acts,  that  jurisdiction  cannot  be  said  to  nave 
been  exceeded  so  as  to  render  the  decree  bad* 
because  while  designating  and  punishing  those 
acts  by  a  nanae  which  is  appropriate  tK>  them  in 
reference  to  his  jurisdiction.  Lord  Penzance,  desig- 
nates and  punishes  them  also  by  a  name  which  is 
also  appropriate  to  them  in  their  nature,  but  under 
which,  apart  from  any  reference  to  the  monitions, 
they  would  not  have  been  punishable  upon  sum- 
mary process.  The  character  of  the  acts,  as 
constituting  contumacy,  and  the  punishment 
inflicted  in  respect  of  them,  which  is  appropriate 
to  contumacy,  is  in  no  way  altered  by  the  addi- 
tional name  given  to  them.  I  have  dealt  now  with 
all  the  objections  that  have  been  taken  to  the 
regularitv  of  the  proceedings  a^inst  the  respon- 
dent, and  arrive  at  the  condusioii  that  they  were 
warranted  by  ecclesiastical  law  and  practice,  and 
do  not  violate  any  statutory  provision.  But  upon 
the  assumption  that  no  statutory  provision  is 
violated,  it  appears  to  me  further  that  the  proceed- 
ing would  not  have  been  properly  the  subject  of  a 
wnt  of  prohibition,  even  if  they  had  not  been 
warranted  by  ecdesLastical  law  and  practice.  We 
have  in  this  case,  the  Court  of  Arches,  a  court  of 
competent  jurisdiction  seised  under  letters  of 
request,  ana  through  the  medium  of  a  properly 
I  instituted  suit,  wiw  jurisdiction  over  the  respon- 
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dent  in  respect  o!  certain  offences  against  eodesi* 
astioal  law.    The  mode  in  which  that  sait  is  to  be 
oondnctedy  the  sentence  which  it  is  open  to  the 
judge  to  prononnoe,  and  the  means  bv  which  that 
sentence  is  to  be  enforced,  are  all,  in  the  absence  of 
statutory  Drovision  relatingp  to  these  matters*  to  be 
regulated  by  the  {jraotice  St  the  court  itself,  and  in 
respect  of  which,  if  the  ludge  em,  appeal  and  not 
pronibttion  would  be  the  proper  remedy,  unless 
Ids  error  inyolres  the  doing  of  something  which, 
in  the  words  of  Littledale,  J.,  in  Ex  parte  Smyth 
(3  A  &  E.  719,  724>),  is  '*  contrary  to  the  general 
laws  of  the  land,"  or,  to  use  the  language  of 
Lush,  J.,  in  the  court  below,  is  "'so  vicious  as  to 
violate  some  fundamental  principle  of   justice." 
But  I  entirely  fail  to  see  how  this  can  be  prodi- 
oated  of  proceedinss  which  really  amount,  as  I 
have  already  pointod  out»  to  no   more  than  this, 
viz.,  a  court  in  a  suit  the  object  of  which  is  to  put 
a  stop  to  certain  illegal  practices,  and  having 
power  to  infiict  a  severe  sentence,  inflicting  a 
light  one  upon  the  condition  that  the  practices 
which  it  conaemns  and  orders  to  be  discontinued 
are  so  discontinued,   and   inflicting,   upon  the 
practiceB   being  repeated,  a  punishment  which 
would  have  been^appropriate  in  the  first  instance 
if  the  respondent  nad  announoed  his  intention  of 
continuing  to  break  the  law.    No  one  could  com- 
plain if  the  judge  of  an  Ecclesiastical  Court  were 
to  suspend  any  sentence  of  punishment  with  the 
view  of  enabling  an  offending  person,  by  submis- 
sion and  desistance  from   the  illegal  practices 
charged  against  him,  to  escape  punishment  alto- 
gether.     How   does  such  a  suspension  of  the 
sentence  practically  differ  from  a  sentence  which 
is  only  a  monition  to  abstain  from  such  practices  P 
In  both  cases  the  ultimate  punishment  would  be 
brought  about  through  the  medium  of  summary 
proceedings  by  which  the  judge  would  be  informed 
of  the  offender's  conduct.    If  the  two  courses  are 
practically  the  sam^  is  there  any  substantial  dis- 
tinction, if,  instead  of  the  sentence  being  a  monition 
and  no   more,  it  is  a  monition  appended  to  a 
sentence  of  light  punishment  in  a  case  where  the 
judge  thinks  that  some  punishment  should  be  at 
once  inflicted  P    Can  it  reasonably  be  said  that 
sny  fundamental  principle  of  justice  is  violated  by 
the  adoption  of  such  a  course  P    I  think  not.    It 
appears  to  me  only  another  mode,  not  less  favour* 
able  to  an  offending  clergyman,  of  arriving  at  the 
result  which  in  Egi  parte  Bow  (21  L.  J.  841,  Q.  B.) 
was  arrived  at  through  the  medium  of  a  long  term 
of  suspension,  to  be  followed,   in   the  event  of 
continuance  of  misconduct,  by  further   punish- 
ment,   until   the   bishop  was    satisfied     of  the 
offender's  complete  amendment  of  life,  and  as  such 
appears  to  me  most  just  and  reasonable.    The 
power  to  adopt  either  of  these  modes  for   the 
reformation  of  an  offender  is  no  doubt  open  to 
abuse,  as  almost  any  judicial  power  must  be.    But 
as  in  other  cases  so  in  this,  judges  must  be 
trusted,  and  may  happily  be  trusted,  to  exercise 
their  functions  with  moderation  and  good  sense, 
and  I  cannot  anticipate  that  either  monitions  will 
be  appended,  except  in  suitable  cases,  or  that 
clerical  offenders  who  have  bond  fide  and  for  a 
substantia]  period  complied  with  the  monitions 
addressed  to  them,  are  in  any  danger  of  being  held 
under  the  garb  of  contumacy  or  contempt  in  a  sort 
of  bondage  to  the  ecclesiastical  judge.     It  is  well, 
on  the  other  hand,  that  for  offenders  who  persis- 
tently disregard  orders  which  they  are  bound  to  I 


obey,  there  should  be  a  speedy  and  summary 
method  of  enforcing  obedience,  and  in  no  class  of 
oases  is  this  observation  more  applicable  than  in 
oases  like  the  present,  where  the  rights  of  parish- 
ioners to  have  the  services  in  their  parish  church  per- 
formed according  to  law  are  involved.  In  such  cases 
the  monition  really  assumes  in  substance  as  well 
as  form  the  character  of  an  injunction  to  do  or 
abstain  from  something  of  a  civil  character,  and 
may  therefore  most  reasonably  both  be  appended 
to  the  definitive  sentence,  and  also,  if  disobeyed, 
be  enforced.    On  all  points,  therefore,  I  feel  com- 
pelled to  differ  with  Uie  views  of  the  majority  of 
the  court  below  upon  this  case.    So  differing,  as 
well  as  from  some  of  my  colleagues  in  this  court, 
I   realise  that  there  may   be  and  probably  are 
flaws  in  my  own  reasoning.    But  I  must  observe 
in  conclusion,  that  much  of  what  I  have  said  in 
support  of  my  opinion  upon  this  case  might  be 
displaced  without  altering  the  opinion  itsdf,  and 
for  this  reason :  The  writ  of  prohibition,  valuable 
as  it  is  when  kept  within  proper  bounds,  is  a 
weapon  not  lightly  to  be  used ,  and  in  days  when 
ecclesiastical  judgments  are  subject  to  the  super- 
vision of  a  tribunal  comprising  all  the  elenaents 
which  go  to  the  making  of  a  trustworthy  court  of 
appeal,  the  confidence  which  must  be  felt  in  that 
tribunal,  as  well  as  the  comity  which  should  exist 
between  courts,  require  that  the  interference  on 
the  part  of  the  temporal  courts  with  matters  of 
ecclesiastical  concern   should   be  reduced   to   a 
minimum,  and  it  is  for  a  court  of  prohibition  to 
be    punctiliously   carefol    not   to   assume    the 
functions  of  a  court  of  appeal.    No  one,  I  think, 
who  has  weighed  the  arguments  adduced  by  the 
parties  to  this  appeal,  and  considers  the  difference 
of  opinion  which  exists  upon  the  points  in  dispute 
both  in  the  court  below,  and  I  regret  to  say  in  this 
court,  can  positively  affirm  that  either  Sir  Eobert 
Phillimore  or  Lord  Penzance  has  GleoA'Vy  mistaken 
the  practice  of  his  own  court,  or  that  what  either 
of  them  has  done  is,  to  quote  the  words  of  Little- 
dale,  J.,  in  Ex  parte  Smyth  (3  A  &  E.  719,  724), 
"  manifestly  out  of  the  jurisdiction  of  the  court." 
That  which  has  been  done  is  what  the  supreme 
ecclesiastical  tribunal  has  said  may  be  done,  and 
has  itself  done.    It  is  something,  the  irregularity 
of  which  at  least  admits  of  a  doubt.    The  pro- 
ceedings against  the  respondent   have  resulted, 
however  irregularly,  in  appropriate  punishment 
being  applied  to  proved  acts  of  misconduct,  and 
under  such  circumstances  I  cannot  but  think  that 
the  only  safe,  and,  as  a  consequence,  the  only 
proper  course  for  the  court  below  to  have  pursued, 
was  to  refuse  to  interfere  with  the  proceedings  of 
the  Ecclesiastical  Court.    I  am  of  opinion,  there- 
fore, that  this  appeal  should  be  allowed,  and  that 
the  order  for  the  writ  of  prohibition  should  be 
discharged. 

Cotton,  L.J. — The  facts  of  the  case,  and  the 
circumstances  under  which  this  appeal  came  before 
us,  have  been  sufficiently  stated.  It  was  argued 
for  the  appeal,  that  the  matter  dealt  with  by  the 
order  of  the  Ist  June  was  one  within  the  juris- 
diction of  the  Ecclesiastical  Court,  that  the  order 
was  duly  made  in  accordance  with  the  law  and 
practice  of  the  Eodesiastioal  Court,  and  that,  even 
if  the  judge  in  making  that  order  had  fallen  into 
any  error  of  law  or  practice,  that  was  ground  for 
appeal  only,  not  of  prohibition.  It  is  in  many 
cases  difficult  to  draw  the  line  between  that  which 
is  matter  of  appeal  and  that  which  justifies  the 
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innmg  of  s  prohibition.    Bat  the  j^eneral  role  is 
dear,  that  if  the  ooart  of  limited  jorisdiction,  in 
dealing  with  a  matter  orer  which  it  has  jaris- 
diction,  hae  fallen  into  an  error  of  practice  or  of 
the  law  which  it  administers,  this  can  only  be 
set  right  by  appeal,  and  affords  no  gronnd  for 
prohibition*    When,  howerer,  an  Act  of  Parlia- 
ment has  imposed  restrictions  as  to  the  drcnm- 
stances  onder  which  a  conrt  of  limited  jurisdiction 
is  to  act  in  matters  otherwise  within  its  jaris- 
diction,  then,  if  the  court  of  limited  jurisdiction 
disre^rds  the  restriction  so  imposed,  and  acts  in 
violation  of  the  statutory  restrictions,  the  party 
aggrieved  has   a   remedy  by    prohibition,  even 
although  the  court  of  limited  jarisdiction  maj 
have  put  a  construction  on  the  Act,  and  there  is 
an  appeal  from  its  decision.    Moreover,  for  the 
purpose  of  deciding  whether,  in  fact,  an  order  is 
contrary  to  the  provisions  of  an  Act  of  Parliament, 
the  court  to  which  application  is  made  for  a  pro- 
hibition may  have  to  inquire  and  determine  what 
is  tbe  law  and  practice  of  the  court  of  limited 
jurisdiction,  and  to  decide  whether  that  court  has 
in  the  matter  complained  of  acted  in  accordance 
with  the  law  which  it  administers,  and  with  its 
establisbed  rules  of  practice.    In  this  case  it  was 
contended  for  the  respondent  that  the  order  of 
the  Ist  June  is  contrary  to  the  provisions  of  the 
2drd  section  of  the  Church  Discipline  Act.    That 
section  is  as  follows :  ^  And  be  it  enacted  that  no 
criminal  suit  or  proceeding  against  a  clerk  in  holy 
orders  of  the  United  Church  of  England  and 
Ireland  for  any  offence  against  the  laws  ecclesias- 
tics! shall  be  instituted  in  any  ecclesiastical  court 
otherwise  than  is  hereinbefore  enacted  or  pro- 
vided."   The  question  on  this  appeal  is,  in  my 
opinion,  having  regard  to  this  section,  whether 
the  order  of  the  1st  June  is  a  proceeding   to 
enforce  obedience  to  the  decree  of  the  7th  Deo., 
1874;    or   whether  it  is  an   adjudication   upon 
acts  done  by  Mr.  Mackonoohie  since  that  decree 
and  sentence  upon  him  for  those  acts  as  offences 
against  ecclesiastical  law.    If  it  is  the  latter  it 
comes,  in  my  opinion,  within  the  prohibition  of 
the  enactment  to  which  I  have  referred,  and  is  also 
contrary  to  the  general  scope  and  intention  of  the 
Act.    The  object   was   to   prevent   prooeedinffs 
being  taken  against  a  clerk  summarily  and  with- 
out due  consideration ;  whereas,  if  the  order  be  an 
adjudication  and  sentence  on  Mr.  Mackonochie  for 
an  ecclesiastical  offence,  which,  thoueh  similar  to 
that  for  which  sentence  was  originflJIy  passed  on 
him,  is  a  distinct  offence,  and  one  for  which  a 
fresh  suit  might  have  been  instituted  against  him, 
then  the  order  asserts  a  right  in  the  conrt  for  all 
time  to   come,  without   any  of  the   si^eguards 
required  by   the  Act,  to  adjudicate   upon   the 
defendant's  acts,  and  to  pass  sentence  on  him. 
Even  if  the  order  of  the  1st  June  is  partly  a  pro- 
ceeding to  enforce  obedience   to  the  decree  of 
Dec.  Ib74,  and  partly  sach  an  adjudication  and 
sentence  on  Mr.  Mackonochie  as  above  referred 
to,  in  my  opinion  the  Queen's  Bench  Division  was 
right^  in  directing  a  prohibition  to  issue,  because 
it  IB  impossible  to  divide  the  order  or  apportion 
the  sentence.    It  may  be  suggested  that  tne  suit 
against  Mr.  Mackonochie  was  duly  instituted  in 
accordance  with  the  Church  Discipline  Act,  and 
therefore,  that  an  order  in  that  suit  cannot  be 
treated  as  a  fresh  proceeding  within   the   pro- 
hibition  of   the   2drd    section    of  the   Church 
Discipline  Act.    It  is  true  that  a  suit  continues 


after  final  decree  so  far  aa  to  enable  the  court  to 
enfcwoe  tbe  decree  which  has  been  made,  and  to 
direct  any  lawfol  process  to  issue  for  that  purposet 
But  where  the  matter  alleged  to  be  an  offence  in 
respect  of  which  the  Huit  was  instituted  has  been 
adjudicated  on,  and  what  the  court  considers  the 
appropriate  sentence  has  been  passed,  the  suit 
for  the  purpose  of  adjudication  and  aentenoeb 
is,  in  my  opinion,  oondoded,  and  if  the  order  of 
tbe  1st  June  was  made  to  punish  Mr.  Mackonochie 
for  an  ecclesiastical  offence,  it  must,  in  my  opinion, 
be  treated  as  a  fresh  prooeeding.  It  was  argued 
that  to  allow  a  prohibition  in  the  present  ease 
would  make  the  decree  of  the  Ecclesiastical  Court 
nugatory,  as  it  would  deprive  the  oonrt  of  the 
power  to  enforce  its  decrees,  at  leasi  where  the 
act  of  ^sobedienoe  is  an  offence  against  eccle- 
siastical law.  In  my  opinion  this  is  not  well 
founded.  I  do  not  accede  to  the  argument  that  a 
monition,  which  forms  part  of  a  decree,  cannot  be 
enforced.  In  my  opinion  it  may,  in  the  mode 
authorised  by  the  Act  of  53  Geo.  3,  c.  127,  and  an 
act  of  disobedience  to  an  order  of  the  oonrt  may 
be  dealt  with  as  such,  even  though  it  may  also  be 
an  offence  against  ecclesiastical  law.  This  is  not 
questioned  by  oonsidering  whether  the  order  deals 
with  the  acts  of  Mr.  Maokonoohie  as  offences 
against  ecclesiastical  law  or  as  disobedienoe  to  a 

Jrevious  decree  of  the  court.  The  order  of  the  Ist 
une  declares  that  it  had  been  proved  that  the 
defendant  had  done  certain  acts  m  the  perform* 
ance  of  divine   service,  and   then   proceeds  ss 
follows :  "  And  that  in  so  doing  he  had  repeated 
the  offence  against  the  statute  laws,  constitutions, 
and  canons  of  the  Established  Church  of  England, 
which  were  alleged  against  him  in  certain  of  the 
articles  exhibited  agamst  him  in  this  suit,  and 
declared  by  the  court  to  have  been  sufficiently 
proved,  and  further  had  therein  and  thereby  dis- 
obeyed and  contravened  the  monition  of  this  court 
served  upon  him  on  the  26th  July  1875,  and  also 
the  furtner  monition  of  this  court  served  upcxi 
him  on  the  29th  March  1878,  for  which  disobedi- 
ence the  judge  did  pronounce  him  to  have  been 
guilty  of  contumacy.    And  for  the  conduct  afore- 
said the  judge  did  further  decree  and  declare  that 
the  said  Bev.  Alexander  Heriot  Maokonochie  be 
suspended  for  the  space  of  three  years  from  the 
time  of  publishing  the  suspension  for  that  pur- 
pose."   For  the  purpose  of  determining  what  this 
order  is,  it  is  necessary  to  consider  what  is  tbe 
power   of   the    Ecclesiastical  Court  as    regards 
enforcing  its  decrees  and  orders.    It  was  con- 
tended in  support  ol  the  order  appealed  from  that 
orders    of   the    Ecclesiastical  Court  cannot  be 
enforced  by  suspension.    This  was  contested  by 
the  appellants.    The  argument  of  the  appellants 
on  this  part  of  the  case  is  not,  in  my  opinion, 
advanced  by  establishing  that,  according  to  the 
ancient  law  and  practice   of  the   Ecclesiastical 
Courts,  suspension  was  always  preceded  by  moni* 
tion.    For  the  monition  which  was  to  precede 
suspension  was   a   mere  warning   to  give  the 
offending  clerk  an  opportunity  of  retracting  his 
error,  and  submitting  himself  to  his  eodesiastioal 
superior.   This  is  obviously  of  an  entirely  different 
nature  from  the  monition  which,  it  is  alleged,  the 
order  of  the  Ist  June  was  intended  to  enforce,  aod 
which  was  preceded  by  a  sentence  of  suspension 
passed  without  any  preceding  monition  or  warn* 
ing.    Nor  is    the   argument  of   the   appellants 
assisted  by  the  numerous  auUiorities  quoted  to 
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ebow  that  saspension  is  an  established  eoolesias- 
tioal  oensore  or  panishment    Undoubtedly  it  was 
in  the  power  of  the  Eoclesiastioal  Goart  in  a  soit 
fnroperiy  oonstituted  to  pass  sentence  of  suspen- 
sion as  a  punishment  for  an  offence  a^inst  eocle- 
siastiral  mw,  but  the  question  remains  whether 
suspension  is  a  means  of  enforoing  obedience  to 
orders  of  the  Eoclesiastioal  Court.    It  is  remark- 
able that  the  Report  of  the  Church  Courts  Com- 
missioners, made  in  1832>  where  at  pages  16  and 
19  it  deals  with  the  mode  of  enforcing  decrees  of 
the  Church  Courts,  makes  no  mention  of  suspen- 
sion, though  that  part  of  the  report  must,  in  my 
opinion,  be  taken  to  refer  to  all  suits  in  the  Eccle- 
siastical Court,  whether  of  a  purely  civil  or  of  a 
criminal  or  corrective  character,  against  clerks 
beneficed  or  unbeneficed,  as  well  as  against  lay- 
men.   This  absence  of  all  mention  of  suspension 
as  a  mode  of  enforcing  decrees  is  certainly,  having 
regard  to  the  learning  and  high  authority  of  the 
commissioners    who    signed    the    report,   very 
strongly  in  6ivonr  of  the  view  that  suspension  is 
not  an  authorised  means  of  enforcing  decrees  of 
the  Eoolesiastical  Court.    Unless  dear  authority 
can  be  produced  to  show  that  the  Ecclesiastical 
Courts  have  enforced  their  decrees  by  suspension, 
the  re|>ort  of  the  commissioners  is  to  my  mind 
conclusive.    But  the  authorities  (juoted  in  support 
of  the  cxmtrary  proposition  are,  independently  of 
two  dedsiona  of  the  Privy  Coundl,  very  few  in 
number.    Moreover,  with  the  exception  of  one 
decision  made  by  an  archdeacon's  court,  they  are 
not  free  from  ambiguity.  For,  in  considering^  them 
and  the  passages  in  text-books  referred  to  m  sup- 
port of  the  appellant's  contention,  it  must  be 
remembered  that  disobedience  to  the  order  of  an 
ecclesiastical   superior   was   an   offence   a^inst 
ecclesiastical  law,  and  might  as  such  be  punished. 
In  some  at  least  of  the  few  instances  of  orders  for 
suspension  on  which  the  appellants  rely  it  appears 
that  the  suspension  was  ordered  as  a  sentence 
passed  by  the  ordinary  at  his  visitation  against  a 
clerk  for  committing,  after  previous  warning,  an 
ecdesiastical  offence,  as  in  Harrison'e  case  (No. 
135)  .and  in  Higgine*  ccue  (No.  186),  by  preaching 
in  a  church  of  which  the  archbishop  was  diocesan 
without  licence.   One  of  the  cases  mentioned  went 
to  the  House  of  Lords  on  an  appeal  presented  by 
the  clerk  Harrison,  who   had  been  suspended, 
against  the  decision  of  the  dvil  court,  refusing  to 
grant  a  prohibition.  •  And  this   case   has  been 
relied  on  as  a  decision  of  the  House  of  Lords,  that 
decrees  of  the  Ecclesiastical  Court  can  be  enforced 
by  suspension.     If  so,  this  will  be  conclusive. 
Bat    apparently    the    question   was   not    and 
could  not,  on  the  pleadings  or  on  the  facts,  have 
been  raised  in  the  case;  for  it  appears  firom  the 
report  in  2  Brown  P.  C.  p.  20(),  that  the  clerk 
Harrison,  by  his  declaration  in  prohibition,  stated 
that  the  suspension  had  been  decreed,  not  as  a 
means  of  enforcing  obedience  to  a  decree  or  order, 
but  in  a  suit  instituted  aoainst  him  for  not  appear- 
ing at  the  visitation  of  the  archbishop.    And  the 
diience  of  the  archbishop  was,  that  for  this  non- 
appearance at  his  visitation,  and  not   for   dis- 
obedience to  an  order  nuide  by  him,  the  clerk  had 
been  declared  contumadous,  and  decreed  to  be 
inspended.    This  iUustrates  the  danger  of  relying 
on  orders  directing  a  clerk  to  be  suspended  for 
contumacy  as  authorities   that  obedience   to  a 
decree  (in  a  suit  which,  except  for  the  purpose  of 
ttifordng  the  decree,  is  at  an  end)  can  be  enforced 


by  suspension.    But  it  is  said,  and  correctly,  that 
in  HebbeH  v.  PurohoB  (L.  Bep.  4>  P.  C.  801)  and  in 
the  previous  case  of  Martin  v.  Madeonochie  (L. 
Bep.  3  P.  0.  409)  the  Privy  Council  did  make 
orders  for  suspension,  with  a  view  to  enforce 
obedience  to  decrees.    Neither  of  these  cases  was 
argued  by  counsel  for  the  defendant  who  was 
suspended,  and  the  attention  of  the  members  of 
the  Judicial  Committee  who  heard  those  cases  was 
in  neither  of  them  directed  to  the  question  which 
we  have  to  consider  in  this  appeal.    Though  this 
court  is  not  bound  by  decisions  of  the  Privy 
Council,  yet  I  should  not  feel  at  liberty  to  decide 
that  what  the  Privy  Council,  the  ultimate  Court 
of  Appeal  from  the    Ecclesiastical   Court,   had 
deliberately  dedded  to  be  in  accordance  with  the 
law  and  practice  of  that  court  was  illegal  and 
irregular.    But  I  cannot  look  ^on  these  cases  as 
deliberate  decisions  that  obedience  to  orders  can 
be  enforced  by  suspension.    No  statute  has  given 
to  the  Ecclesiastical  Court  the  power  to  enforce 
obedience  to  their  decrees  by  suspension.    If  they 
have  the  power  it  mast  be  on  the  ground  that  it 
has  been  the  established  practice  of  the  Church 
Courts  thus  to  enforce  their  decrees,  and  that  this 
has  been  acquiesced  in  so  as  to  become  part  of  the 
law  of  England.    In  my  opinion  it  has  not  been 
made  out  that  any  such  established  practice  exists, 
and  I  am  of  opinion  that,  though  an  order  of  sus- 
pension can  be  made  as  a  sentence  on  a  clerk  for 
an  offence  against  ecclesiastical  law,  it  cannot  be 
made  to  enforce  obedience  to  a  decree,  that  is,  as 
process  of  contempt.    If  this  be  so,  the  order  of 
the  1st  June  must  be  treated,  not  as  made  to 
enforce  obedience  to  a  decree,  but  as  a  sentence  for 
the  acts  of    the  defendant  as  offences  against 
ecclesiastical  law.    But  even  if  orders  for  suspen- 
sion could  have  been  made  to  enforce  obedience  to 
decrees  of  the  Ecclesiastical  Courts,  the  question 
remains,  has  the  order  of  the  1st  June  adjudicated 
upon  the  acts  of  the   defendant  as  an  offence 
against  the  law  ecclesiastical  and  inflicted  suspen- 
sion as  a  punishment  for  his  acts  as   such  an 
offence?     Suspension,  if  a   possible   means   of 
enforcing  the  decree  of  the  Ecclesiastical  Court,  is 
not  the  usual  or  recognised  mode  of  doing  so,  and 
having  regard  to  this  and  to  the  terms  of  the 
order,  my  opinion  is  that  the  order  is  one  made, 
not  as   a   means  of  enforcing  a  decree  of  the 
court,  but  as  an  adjudication  on  and  sentence  for 
an  ecclesiastical  onence.     This  is  the  conclusion 
at  which  I  have  arrived  from  the  terms  of  the  order 
of  the  1st  June,  and  from  what  is  shown  to  be  the 
practice  of  the  Ecclesiastical  Courts  in  enforcing 
their  decrees.    What  is  said  in  another  case  by 
the  learned  judge  who  made  that  order  cannot  be 
relied  on  for  the  purpose  of  interpreting  it,  but  at 
least  it  shows  that  the  terms  of  the  onier  of  the 
1st  of  June  were  not  used  by  accident  or  inad- 
vertently.    For  in  the  case  or  Oombe  v.  Edwards 
(L.  Bep.  3  P.  Div.  at  p.ll4),  the  learned  judge  says : 
"  What  this  coart  did,  therefore  in  the  case  of  Mr. 
Mttckonochie,  and  what  it  did  also  in  this  case,  is 
this :  to  suspend  the  defendant  ah  officio  et  bene" 
ficio,  not  merely  because  he  had  been  s^uilty  of 
contumacy  in  disobeying  the  orders  of  the  court, 
but  because  he  had  also  been  guilty  of  a  grave 
ecclesiastical  offence  by  repeated  breaches  of  the 
law  of  the  Established  ([Church  in  respect  of  ritual." 
And  again  p.  139 :  "  The  sentence  of  saspension 
in  Mr.  Mackonochie's   case  was   intended  to  be 
passed  upon  him  not  only  for  his  contempt  in  dis- 
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obeying  the  monition,  bat  also  for  his  breach  of 
the  ecolesiaBtical  laws  in  the  repetition  of  his 
original  ofiTence.  And  some  pains  was  taken  in 
drawing  np  the  order  of  this  court  to  make  the 
intention  dear  and  nnambi^ous.'*  I  am  of 
opinion  that  the  order  was  in  yiolation  of  the  23rd 
section  of  the  Ghoroh  Discipline  Act,  and  that  the 
order  appealed  from  ooght  to  be  affirmed.  I  must, 
before  oonolnding,  advert  to  the  argument  that 
the  order  nnder  appeal  cannot  be  supported  unless 
a  prohibition  can  issue  against  the  Judicial  Com- 
mittee of  the  PrivT  Council.  I  am  cot  of  opinion 
that  this  can  be  done.  But  the  oourt  prohibited 
is  the  Court  of  Arches,  not  the  Judicial  Committee, 
and  in  mj  opinion  no  difficulty  in  prohibiting  that 
oourt  arises  either  from  the  circumstance  that  the 
appeal  from  it  is  to  the  Judicial  Committee,  or 
from  the  circumstance  that  the  Court  of  Arches  is 
acting  on  the  authority  of  a  decision  of  the  Privy 
Council. 

Bbbtt,  L.J. — ^The  defendant  was,  on  the  18th 
March  and  on  the  20th  April  1878,  served  with 
notices  to  appear  before  the  Court  of  Arches,  in 
respect  of  certain  acts  alleged  to  have  been  done 
by  him  in  1876  and  1877,  and  on  the  24th 
Februarv,  the  21st  March,  and  the  7th  April 
1878.  The  defendant  did  not  appear  in  obedience 
to  either  notice.  The  Court  of  Arches,  in  respect 
of  the  acts  complained  of,  which  were  proved  by 
affidavit  to  have  been  done  by  the  aefendanii, 
decreed  that  he  should  be  suspended  <ib  offleio  6< 
henefido  for  a  period  of  three  years.  The  Queen's 
Bench  Division  has  prohibited  the  Court  of  Arches 
from  proceeding  further  on  such  decree.  The 
appeal  is  against  that  prohibition.  The  acts  oom- 
plained  of  were  certainly  such  as  if  committed  or 
questioned  for  the  first  time  might  have  been 
treated  as  breaches  of  the  Church  Discipline  Ad 
(S  &  4  Tict.  c.  86).  Though  committed  after 
similar  acts  had  been  committed  by  the  same 
defendant,  and  after  such  previous  acts  had  been 
called  in  question  and  pronounced  upon,  it  is 
admitted  or,  if  not,  it  cannot  be  doubted,  that  they 
might  nevertheless  have  been  treated  now  as 
breaches  of  the  Church  Discipline  Act,  and  have 
been  proceeded  against  as  if  committed  for  the 
first  time.  If  thev  had  now  been  committed  for 
the  first  time,  or  if  they  had  now  been  treated  as 
so  committed,  it  cannot  be  doubted  but  that  the 
suit  brought  in  order  to  question  them  oug^ht  to 
have  been  instituted  according  to  the  provisions 
of  the  Church  Discipline  Act.  This  involves  that 
there  must  haye  been  new  letters  of  request  to 
enable  the  Court  of  Arches  to  entertain  tne  suit, 
and  upon  those  being  granted  and  accepted  the 
defendant  must  have  been  cited  to  appear.  After 
having  been  so  cited  the  defendant  might  have 
been,  upon  proof,  sentenced  to  suspension  or 
deprivation.  But  to  have  proceeded  against  the 
defendant  otherwise  than  by  citation  would,  upon 
the  hypothesis  of  the  acts  being  treated  as  if  com- 
mitted for  the  first  time,  have  been  to  proceed  in 
violation  of  the  enactments  of  the  Church  Disci- 
pline Act.  The  acts  in  respect  of  which  the  order 
appealed  against  was  made  were,  however,  in  fact, 
repetitions  of  acts  in  respect  of  which  the  defen- 
dant had  been  before  cited,  tried,  and  sentenced. 
And  in  the  sentence  the  defendant  had  been 
admonished  to  abstain  from  repeating  the  acts 
then  complained  of.  It  is  argueoi  on  the  one  side 
that  the  acts  last  complained  of  may  be  treated  as 
acts  done  in  disobedience  of  that  monition ;  that 


the  notioee  served  on  the  delendaat  were  therefore 
notices  in  that  suit;  that  that  suit  was  still 
pending  in  the  Arches  Court;  that  the  notioea 
therefore  rightly  called  upon  the  defendant  to 
appear  and  answer  in  that  court  in  that  suit  for 
disobedience  to  the  monition  decreed  in  that  suit 
and  served ;  and  that  the  order  of  suspension  was 
an  order  made  in  that  suit,  and  was  the  proper 
mode  of  enf  ordng  obedience  to  a  monition  issued 
in  that  suit;  that  that  suit  was  properiy  com- 
menced  by  citation ;  and  therefore  that  the  order 
oomplained  of  was  no  breach  of  the  Church  Dis- 
cipline Act.  It  was  said  that  the  Arohea  Court 
had  power  to  make  the  order  of  suspension  in  that 
suit»  because  it  was,  before  the  passing  of  the 
Church  DisoipUne  Axst,  a  part  of  the  recognised 
practice  of  the  Ecclesiastical  Courts  to  make  snoh 
an  order  after  a  monition  which  was  disregarded. 
But  it  was  arffued  on  the  other  side  that  the  Court 
of  Arches  had  no  legal  power  to  make  in  that  suit 
the  order  oomplained  of ;  because  by  the  recog- 
nised practice  oc  the  Ecclesiastical  Courts  an  order 
of  suspension  could  only  be  made  in  a  suit  whioh 
treatea  the  acts  oomplained  of  as  ofifenoes  such  aa 
are  dealt  wit^  in  the  Church  Discipline  Act ;  that 
if  the  acts  in  respect  of  which  the  order  was  made 
were  treated  as  such  offenoes,  they  ought  to  have 
been  treated  according  to  the  requirements  of  the 
Church  Discipline  Act ;  in  which  case  there  ought 
to  have  been  new  letters  of  request,  and  the  def  en« 
dant  ought  to  have  been  cited;  that  if  the  aota 
could  be  treated  as  acts  of  disobedience  to  the 
order  made  in  the  originid  suit,  they  oould  only  be 
properly  treated  as  acts  of  contempt ;  and  then 
the  order  of  suspension  would  be  wrong,  because 
the  only  power  the  court  has  to  punish  for  oon* 
tempt  is  that  regulated  b^  the  statute  53  Geo.  3» 
c.  127,  namely  a  power  to  signify  and  thereby  pro- 
oure  imprisonment.  And  it  was  urged  tliat  the 
order  appealed  against  did  in  terms  treat  the  aots 
oomplamed  of  as  offences  against  the  Church 
Discipline  Act.  The  question  thus  presented  is 
one  as  to  the  power  of  Ecclesiastical  Courts 
to  award  under  certain  circumstances  a  certain 
punishment.  That  can  only  be  solved  by  deciding 
what  has  been  the  recognised  practice  of  the  Eccle- 
siastical Courts.  As  if  a  court  of  limited  jurisdiction 
were  to  assert  it  had  the  power  of  flogging.  The 
question  whether  it  baa  such  a  power  or  not 
would  be  tested  by  the  question  whether  it  had 
ever  practised  such  power.  But  practice  con- 
sidered for  this  purpose  is  not  the  procedure  of 
the  oourt  used  in  order  to  arrive  tl  an  end  to 
which  it  is  admitted  the  court  has  power  legally 
to  arrive,  bat  practice  in  the  sense  of  its  being 
evidence  of  the  power  exercised  and  so  submitteia 
to  as  to  have  been  validly  recognised  as  law.  The 
question  being,  what  is  the  power  under  certain 
circumstances  of  the  Ecclesiastical  Courts  in 
England,  the  required  evidence  is  not  that  such  a 
power  has  been  asserted  by  eodesiastics  in  other 
countries  or  in  this ;  but  whether  such  a  power,  if 
asserted,  has  been  admitted  and  adopted  by  the 
English  people  acting  either  through  the  legisla- 
ture or  by  authoritative  acquiescences.  Such 
admission  and  adoption,  I  wish  to  state  most  dis- 
tinctly, is  in  my  view  the  only  basis  of  an^  juris- 
diction whioh  can  be  allowed  to  any  Ecclesiastical 
Court  in  these  kingdoms.  In  accordance  with  this 
yiew  an  elaborate  examination  of  the  practioe  as 
alleged  by  either  side  was  made  before  us.  It  was 
an  examination  of  a  system  of  law  which  may,  I 
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think,  be  not  improperly  said  to  be  unftMniliar  to 
every  judge  who  has  baa  to  oonaider  this  disnute. 
It  was  an  examination  of  a  coarse  of  prooeanre, 
which  to  my  mind  is  not  enunciated  with  any* 
thing  like  clearness  or  precision  by  any  ecclesias- 
tical writer  whose  wouks  were  cited  to  us.    It  is  a 
<raestion,  therefore,  in  my  opinion,  which  would 
almost  ineyitably  lead  to  difference  of  opinion, 
and  it  has  done  so.    Galled  upon  to  deciae,  I  do 
so  to  the  best  of  my  ability.     As  at  present 
advised,  I  oonfess  that  after  long  consideratioa 
the  case  seems  dear  to  my  mind ;  yet  I  cannot  and 
do  not  pretend  that  my  view  is  the  right  one. 
The  qneetion  really  is,  what  according  to  the 
practice  of  the  Ecclesiastical  Goarts  was  tne  effect 
of  a  monition  to  abstain  from  repeating  an  offence, 
which  monition  was  a  part  of^  or  was  issued  in 
consequence  of  a  sentence  in  a  penal  or  correc- 
tional suit.    That  such  a  monition  has  constantly 
been  and  can  properly  be  made  part  of  a  sentence 
in  such  a  suit  has  not,  I  thint,  been  seriously 
disputed.    At  all  events  the  proposition  is  dearly 
establi^ed  in  the  affirmative.    I  think  it  is  also 
dearlj  proved'  that  there  were  in  ecdesiastical 
practice  different  kinds  of  monitions,  in  the  sense 
that  there  were  monitions  issued  for  different 
purposes  and  leading  to  different  consequences. 
There  was,  I  think,  a  monition  sometimes  issued 
before  or  at  the  commencement  of  a  suit  or  pro- 
ceeding in  order  to  found  upon  disobedience  to  it 
a  charge  of  contumacy  in  the  persistent  committal 
of  an  offence.    There  was  certainly  a  monition 
which  was  issued  in  the  course  of  the  proceedines 
in  a  suit  in  order  to  lead  to  and  leading  to  the 
perfonnance  of  a  step  of  the  process.    There  was 
a  monition  which  was  issued  in  order  to  enforce 
the  completion  of  a  decree,  when   the   decree 
ordered  something  to  be  done  or  undone,  such 
that  until  that  something  was  done  or  undone 
the  decree  had  no  effect  or  incomplete  effect.    A 
sentence  in  a  criminal  suit  might  contain  such  a 
monition,  which  was  in  effect  an  order,  as  for 
instance,  if  there  were  in  the  sentence  an  order  to 
perform  penance,  or  to  repair  a  chancel,  or  to  take 
down  a  cross,  or  to  cease  cohabitinff  or  the  like. 
In  such  a  case  it  cannot  but  be  observed  that, 
without  any  new  offence  by  the  defendant,  the 
cfience  prooeeded  acainst  would  ncMi  be  punished, 
the  order  in  the  decree  would  not  be  fulfilled, 
until  the  thing  ordered  to  be  done  or  undone  was 
done  or  undone.    It  is  indisputable^  as  I  said 
before,  that  there  was  also  a  monition,  which  was 
also  contained  in  a  sentence  in  a  criminal  suit, 
which,  without  ordering  anything  then  existing 
to  be  done  or  undone,  luimonished  the  defendant 
in  general  terms  to  abstain  from  repeating  the 
offence.    And  this  monition  or  admonition  formed 
either  the  whole  of  the  sentence  or  was  a  part  of 
it  adjoined  to  some  specified  punishment.    In  the 
first  case  I  have  mentioned,  if  there  were  contu- 
macious disobedience,  there  would  be  a  suit  or 
proceeding  and  sentence  according  to  the  nature 
of  the  offence.    It  cannot  be  maintained,  I  think, 
tbat  if  the  offence  itself  were,  for  instance,  a 
breach  of  the  Ohurch   Disdpline  Act,  the  case 
could  be  taken  out  of  that  statute,  so  that  the 
buit  might  be  commenced  or  continued  contrary 
to  tibe  provisions  of  ihaJb  Act,  by  means  of  a  pre- 
limina]^  monition  and  a  disr^nurd  of  it,  which 
might  enable  the  court  to  consider  the  defendant 
contomacious.    Jn  the  second  and  third  cases  it  is 
not,  I  believe,  disputed  but  that  dbobedience  is 


contempt,  which  may  be  puoished  by  signification 
and  imprisoment  until  ooedience  is  produced.    It 
may  be  suggested  further  that  for  a  continued  or 
oontumacious  disobedience  to  such  last-mentioned 
monitions  a  derk  might  be  farther  punished  by 
suspension  a  henefieio  or  by  deprivation.    If  that 
is  a  part  of  the  suggestion  its  accuracy  is  not 
admitted.      Its   accuracy   becomes   one   of   the 
matters  for   consideration.      But   the   principal 
question  in  this  case  arises  with  regard  to  the 
fourth  kind  of  monition.    It  is  distinguished  from 
the  third  by  this,  that  in  respect  of  the  past  offence 
the  sentence  of  which  it  forms  a  part.  Is  by  the 
passing  of  the  sentence  itself  completed.    In  the 
former  case  if  no  new  offence  be  committed,  the 
sentence  is  nevertheless  not  fulfilled  until  the 
order  contained  in  it  is  obeyed;  in  this  latter, 
unless  there  be  a  new  offence,  the  sentence  is 
completely  satisfied.    The  question  is,  what  is  the 
power  of  the  Ecclesiastical  Court  after  it  has  in  a 
sentence  in  a  criminal  suit  enunciated  the  last 
kind  of  monition  P    The  power  is  to  be  proved  by 
the  practice.    On  the  one  side  it  is  said  that  by 
the  recognised  practice  this  power  is  proved,  that 
the  court  may,  on  a  repetition  of  the  offence  by  a 
beneficed  clergyman,  order  him  to  appear,  and 
sentence  him  to  suspension  a  befMfieio,  or  to 
deprivation ;  on  the  other  side  it  is  said  that  no 
such  practice  can  be  shown  to  have  ever  existed, 
that  no  such  practice  has  ever  been  recognised, 
that  no  such  power  is  therefore  proved.    The  pro- 
position in  dispute  is  this,  that  it  was  the  practice 
of  the  Ecclesiastical  Courts,  after  a  monition  in  a 
sentence  admonishing  the  defendant  to  abstain 
from  repeating   the  offence,  and  a  subsequent 
alle^^  repetition  of  the  offence,  to  summon  the 
clerical  delinquent  to  appear,  and  upon  proof  of 
the  repetition,  to   sentence   him  to  suspension 
a  benejicio,  or  to  deprivation.    Whether  this  pro- 
position is  correct   or  not  depends  entirdy  on 
authority.    They  who  assert  that  there  was  such 
a  practice  have  an  affirmative  proposition  to  prove; 
they  who  deny  it  have  a  negative  proposition  to 
support.     The  one  should  be  able  to  show  the 
practice  ;  the  others  need  only  say  that  no  such 
practice  can  be  shown.    If  no  practice  bo  shown, 
those  who  maintain  the  negative  should  succeed. 
It  is  no  valid  argument  to  say  that  there  is  no 
authority  to  the  contrary  of  the  alleged  practice. 
Unless  the  practice  is  established  affirmatively, 
those  who  maintain  the  negative  should  logically 
succeed.  But  if  in  the  sources  in  which  one  would 
naturally  seek  for  proof  of  the  affirmative  proposi* 
tion  one  finds  all  kindred  propositions  affirmed 
but  this  omitted,  it  seems  to  me  that  the  conclu- 
sion is  immensely  strengthened  that  the  negative 
of  the  proposition  is  proved.  Now  the  first  source 
to  which  one  naturally  resorts  is  that  of  the  books 
of  recoenised  authors  on  the  practice  of  the  Eccle- 
siastics Courts.  It  is  usdess  to  go  again  through 
each  passage  that  was  dted  to  us.     We  went 
throuffh  them  for  nine  days.    Every  possible  com- 
ment has  been  made  on  them.    I  have  read  them 
asain  as  carefully  as  I  could.    It  seems  to  me 
thiEit  there  is  no  assertion  of  the  suggested  practice 
in  Conset,  or  Ouffhtos,  or  Ayliffe,  or  Lyndwood,  or 
Coote;  none  in  Bums,  or  in  the  worlcis  of  Sir  R. 
Phillimore.    In  the  latter  there  is  the  passaoe 
dted  by  the  Lord  Chief  Justice,  which  certainly 
seems  rather  to  question  than  to  recognise  the 
doctrine  laid  down  in  the  Privy  Council  cases.   In 
the  judgment  in  Oombe  v.   EduHurds  (L.   Bep. 
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3  F.  D.,  p.  108),  Lord  Fenzanoe  cites  Oaghton  in 
support  of  a  proposition,  which  the  learned  jndge 
thus  enunciates :  "  The  ancient  and  proper  methods 
of  enforcing  obedience  to  the  ecclesiastical  law, 
and  to  the  decreet  of  the  Eeeleeiasticdl  Oowrts^  is 
by  the  infliction  of  ecclesiastical  censures."  But 
with  great  deference,  the  quotation  supports  only 
the  general  reference  to  **  ecclesiastical  law,"  and 
does  not  support  that  for  which  it  is  cited, 
namely,  its  reference  to  "  the  decrees  of  the  Eccle- 
siastical Courts."  Neither  does  the  passage  cited 
from  Godolphin,  at  p.  109.  The  contumacy  there 
mentioned  is  a  persistence  in  conduct,  against 
the  continuance  of  which  there  has  b^n  a 
monition  as  the  foundation  of  the  suit.  In  such 
cases  the  contumacy  exists  before  the  sentence. 
One  then  turns  to  the  books  of  forms.  I  find 
forms  apparently  for  every  step  in  an  ecclesiastical 
suit,  but  in  no  book  any  form  for  the  notice, 
the  application,  or  the  sentence  in  question, 
or  any  note  or  direction  referring  to  such  im- 
portant steps.  The  decisions  to  which  we  have 
been  referred  are  of  three  kinds — those  in  the 
regular  ecclesiastical  reports,  those  in  the  common 
law  reports  on  applications  for  prohibition,  and 
those  in  Mr.  Bol^erv's  collection.  In  the  first, 
one  would  wish  to  fina  instances  clearly  in  point, 
that  is  to  say,  where  upon  such  an  application  as 
was  made  in  this  case  to  Lord  Fenzance,  after  a 
monition  such  as  is  in  question  in  this  cause,  a 
notice  to  appear  has  followed,  and  thereupon  a 
sentence  of  suspension  a  heneficio  or  of  depriva- 
tion. It  is  useless  to  go  again  in  detail  through  all 
the  cases.  It  is  obvious  that  there  is  no  such  case ; 
I  mean  there  is  no  case  in  which  it  is  reported 
that  this  thing  has  been  done.  FendaU  v.  Wilson 
(2  Moore,  F.  0.  N.  S.  375)  and  Biehop  of  Salie- 
bury  V.  WUliaTM  (2  Moore,  F.  0.  N.  S.  375) 
show  only  that  a  monition  may  be  part  of  a 
sentence ;  they  do  not  show  whether  any  action 
can  be  taken  afterwards  in  the  same  suit  on  a  repeti- 
tion of  the  offence.  Blachmore  v.  Brider  (2  Fhilli- 
more  359)  is  relied  on,  because  in  his  judgment  or 
sentence  Sir  J.  NichoU  uses  the  expression  *'  under 
pain  of  law,"  and  Burgees  v.  Burgess  (1  Cons.  138), 
because  Lord  Stowell  says  :  "  If  obedience  be  not 
given  to  this  order,  excommunication  and  other 
consequeuces  will  necessarilv  follow."  And  Dr. 
Lushington  has,  in  giving  juagment,  used  similar 
expressions.  It  would  not  be  candid,  I  think,  to 
say  that  these  are  not  at  least  important  indica- 
tions in  favour  of  the  affirmative  proposition ;  but 
it  seems  clear  to  me  that  they  are  not  the 
authority  one  would  wish  or  expect  to  find.  They 
are  certainly  consistent  with  the  view  of  their 
being  minatory  cautious  as  to  probable  further 
proceedings,  wnich  would,  however,  be  obliged  to 
Dear  the  form  of  a  newly  instituted  suit.  1  turn 
more  anxiously  to  the  authorities  in  cases  of  pro- 
hibition for  reasons  which  I  shall  directly  give. 
It  Beams  to  me  that  there  is  not  one  reported  case 
in  which  even  an  application  for  a  prohibition 
against  this  alleged  practice  has  ever  oeen  made. 
I  cannot  with  deference  think  that  H(Mrrison*s 
Case  (2  Bro.  Far.  0.  199)  raised  this  question,  or 
that  the  House  of  Lords  decided  this  question. 
The  declaration  in  prohibition  was  pointed  to 
other  matters.  I  cannot  see  that  the  present 
question  was  ever  hinted  at  in  argument.  The 
absence  of  any  case  of  application  for  a  prohibition 
is,  to  my  mind,  of  the  strongest  significance.  The 
difference  in  the  position  of  an  accused  person^ 


lay  or  clerical,  and  of  the  different  bishops,  accord- 
ing as  this  alleged  power  of  keeping  the  accused 
person  under  the  perpetual  surveUlanoe  of  the 
Oourt  of  Arches  can  or  cannot  be  exercised,  has 
been  shown  to  be  immense.  That  difference,  how- 
ever great,  is  doubtless  no  cpndusive  argument  of 
itself  against  the  existence  of  the  alleffed  power. 
Such  a  power,  however  despotic,  may  nave  been 
so  acquiesced  in  as  to  have  become  nart  of  the  Uw 
of  England.  But  that  difference  is  so  great,  and 
in  the  case  of  a  clerk  suspended  from  or  deprived 
of  his  benefice  touches  him  so  sensitively,  that  it 
seems  to  me  beyond  the  bounds  of  any  practical 
probability  to  suppose  that  the  alleged  power  can 
have  been  exercised   so    as  to  have  become   a 

f>ractice,  without  ever  having  been  even  chal- 
enged.  The  absence  of  any  au^.hentic  evidence  of 
challenge  by  application  for  a  prohibition,  is,  to  my 
mind,  evidence  of  the  strongest  kind  that  the 
power  has  never  been  attempted  till  lately  to  be 
exercised.  As  to  the  use  of  the  cases  collected  by 
Mr.  BotkeiT,  I  think  it  obliges  one  to  make  this 
remark.  Tney  are  decisions  of  many  different 
Ecclesiastical  Oourts.  If  they  showed  a  constant 
practice,  such  as  is  alleged,  it  beibg  also  shown 
that  their  decisions  on  the  point  had  not  been 
appealed  against,  I  should  think  such  uniformity 
01  practice  and  such  want  of  appeal  would  prove 
that  such  practice  was  generally  acquiesced  in,  and 
should  think  the  affirmative  proposition  now  in  ques- 
tion was  proved.  But  if  there  be  only  some  isolated 
instance  or  instances  of  decisions  by  judges  of  minor 
courts,  I  think,  with  deference,  that  such  decisions 
fail  to  prove  a  recognised  practice.  Now  at  the 
most  I  think  there  is  some  isolated  instance.  In 
my  judgment  there  is  no  indisputable  instance  in 
those  cases  of  the  exercise  of  the  alleged  power. 
Those  cases  were  microscopically  considered  in 
the  argument.  It  is  wholly  unnecessary  to  go 
through  lihem  again  in  detail.  There  is  yet 
another  place  in  which,  if  this  power  was  ever 
exercised,  one  would  expect  to  nnd  it  recorded, 
namely,  among  the  recoras  of  the  Oourt  of  Arches. 
But  I  gather  from  Lord  Fenzance  that  no  record, 
not  even  a  note  in  any  registry  book,  can  be  found 
referring  to  such  a  thing  as  having  been  done.  I 
cannot  with  great  deference  think  that  the  obser- 
vation that  until  lately  Englishmen  have  been 
law-abiding  people,  and  have  obeyed  the  law,  is  a 
satisfactory  answer  to  these  most  striking  defi- 
ciencies of  any  evidence  of  the  alleged  practice. 
Englishmen  may  have  been  law-abiding,  but  they 
have  not  been  unlitigious.  And  a  beneficed 
clergyman,  suspended  from  or  deprived  of  his 
benefice,  would  oe  inclined  to  contest  the  law  to 
the  last,  though  he  might  not  resist  it  by  foroe, 
which  is  the  sole  meaning  of  this  somewhat  popular 
apothegm,  hardly  to  be  relied  on  as  a  maxim  of 
law.  But  there  is  another  authority  which  in  my 
opinion  is  decisive  of  this  controversy.  No  more 
learned  assembly  of  English  ecclesiastical  lawyers 
could  be  brought  together  than  those  who  were 
joined  in  the  commission  of  1832.  They  were 
directed  to  make  **  a  full  and  diligent  inquiry  into 
the  course  of  proceeding  in  suits  and  other  matters 
instituted  or  carried  on  in  the  Ecclesiastioal 
Oourts  from  the  first  process  and  commencement 
to  the  termination  thereof,  and  into  the  process^ 
practice,  pleading,  and  other  matters  connected 
therewith ;  and  to  inquire  whether  any  and  what 
parts  thereof  may  be  conveniently  and  oeneficially 
discontinued  or  altered,  &o."      If  thc^y  had  de* 
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scribed  Mb  alleged  praetioe  I  shonld  have  thought 
their  aseerlion  of  it  oonclasive.  Bat  if  they  have 
totally  omitted  even  to  allade  to  it,  it  seems  to  me 
that  fiaoh  omission  is  absolotely  fatal  to  the  oon* 
tention  that  snoh  a  praetioe  existed.  The  import* 
sooe  of  SQoh  a  praotioe  cannot  be  denied.  That 
it  was  a  praotioe  worthy  of  consideration  is  surely 
obvioos.  The  supposition  that  this  pari  of  eoolesi* 
sstical  prooedure,  if  it  existed,  oould  be  overlooked 
on  SQoh  au  oooasioUy  or  was  so  familiar  that  it  was 
thonght  unprofitable  to  allude  to  it,  seems  to  me 
to  be  outrageous.  If  there  be  this  total  omission 
by  snob  men  on  snoh  on  occasion,  it  seems  to  me 
that  snoh  an  omission  is  negative  evidence  of  the 
highest  force.  Now,  having  read  that  report  with 
the  utmost  attention,  I  oome  to  the  conclusion 
that  they  have  not  even  alluded  to  the  rtxistenoe 
of  such  a  practice.  They  profess  to  deal  with 
criminal  as  well  as  other  suits.  They  speak 
expressly  of  suits  for  the  correction  of  ofibnoes 
committed  hj  the  der^.  They  say  that  **  offences 
are  pnoishea  by  monition,  penance,  excommnnioa- 
tion»  suspension  ab  ingreant  ecdeiifiBf  suspension 
from  office^  and  deprivation."  The  first "  punish- 
ment **  here  deeoribed  is  "  monition."  It  is  classed 
with  all  the  other  known  punishments.  It  is  not 
here  described  as  a  process  leading  to  punishment, 
bat  as  one  of  a  set  of  punishments.  The  oommis- 
sioners  then  in  detail  describe  each  successive  step 
of  a  suit,  civil  or  criminal,  **  from  the  first  process 
and  oommenoement  to  the  termination  thereof." 
The  first  step  is  said  to  be  citation.  Then  follow 
the  difierent  steps  of  the  intermediate  process. 
''The  mode  of  enforcing  all  process, in  case  of 
disobedience,  is  by  pronouncing  the  party  to  be 
contumacious ;  and  if  the  disobedience  continues, 
a  gignffieamt  issues  upon  which  an  attachment 
from  Chancery  is  obtained  to-  imprison  the  party 
till  he  obevs."^  So  they  prooeed  until  the  judg- 
ment. "  The  judgment  of  the  court,  they  say,  is 
then  pronounced  upon  the  law  and  foots  of  the 
case,"  &C.  "  And  that  is  done  in  open  court,"  &o. 
"  And  thns  the  matter  in  controversy  between  the 
parties  becomes  adjudged."  We  know  from  the 
argument  of  Dr.  Stephens  that  this  judgment  in 
open  court  has  the  force  of  a  definitive  sentence 
in  writing.  And  then  follows  this  exhaustive 
statement.  ''The  execution  of  the  sentence  is 
either  completed  by  the  court  itself,  such  as  by 
granting  probate  or  administration,  or  signing  a 
sentence  of  separation ;  or  remains  to  be  completed 
by  the  act  of  the  party,  as  by  exhibiting  an 
inventory  and  account,  by  payment  of  the  tithes 
sued  for,  and  other  similar  matters,  in  which 
cases  execution  is  enforced  bv  the  compulsory 
process  of  contumacy,  ngni^Uamt,  and  attach- 
ment.'* The  instances  are  giv^n  as  examples, 
not  as  an  exhaustive  Hat.  The  commissioners 
afberwards  report  the  ancient  mode  of  proceed- 
ing of  bishopa  in  order  to  enforce  their  authority 
over  clerks  on  summarv  procedure.  "This 
summary  prooedure  was,  they  say,  discontinued. 
Afterwards,  Bishop  Gibson  was  desirous  of 
reviving  it,  but  his  clergy  resisted,  and  it  was 
ultimately  found  impossible  to  resist .  their 
demand.  "Proceeding^  against  olergymen  for 
eoolesiastioal  offences  have,  aocoraingly,  in 
modem  practice  been  uniformly  conducted  by 
the  same  rules  of  proceeding  as  are  observed 
in  other  criminal  cases  in  the  spiritual 
courts."  They  say  afterwards,  "W&  have 
already  described  the  course  of  proceeding  and 
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the  mode  of  punishment,  in  causes  of  correction." 
Now  the  only  course  of  prooedure  which  th<>y  had 
described  was  that  course  ending  with  the  sentence 
where  it  was  complete ;  or  if  it  was  to  be  made 
complete  by  an  act  of  the  court,  then  by  the  per* 
formance  of  that  act  by  the  court ;  or  if  it  was  to 
be  completed  by  the  act  of  the  partv,  then  to  be 
enforced  by  the  compulsory  process  of  contumacy, 
signiflcavit,  and  attachment.  But  these  are  de- 
scribed as  "  compulsory  process  "—that  is  a  pro- 
cess to  compel  the  doing  of  something  without  the 
doing  of  which  the  sentence  for  the  past  offence 
is  incomplete.  Process  is  not  punishment ;  but  a 
monition  is  described  as  one  of  several  punish- 
ments. A  monition  is  the  act  of  the  court.  When 
the  monition  therefore  is  part  of  the  sentence,  the 
sentence  is  completed  by  the  act  of  the  court, 
namely,  by  issuing  the  monition.  There  is  no 
statement  by  the  commissioners  that,  if  after 
sentence  of  monition  to  abstain  from  repeating  an 
offence,  a  beneficed  clerk  repeat  the  offence,  he 
can  for  that  repetition  be  ordered  by  notice  t,, 
appear,  and  can  be  pronounced  contumacious,  and 
be  thereupon  furtner  sentenced  to  suspension 
a  henefido  or  to  deprivation.  But  there  is  more. 
The  commissioners  were  bound  to  suggest  altexa- 
tions  if  they  thought  them  expedient,  and  they 
thought  the  powers  of  the  Ecclesiastical  Courts 
insufficient.  "  The  power  of  enforcing  their  orders 
at  present  vested  in  the  ecclesiastical  tribunals  is 
i«gulated  by  statute,  53  Geo.  3,  c.  127.  The  court 
pronounces  the  individual  who  has  failed  to  obey 
its  orders  in  contempt,  and  afterwards  signifies 
such  contempt  to  the  Court  of  Chancery ;  where- 
upon a  writ  ds  contumaoe  capiendo  issues,  and  the 
offender  is  committed  to  prison."  "  We  think 
that  in  all  cases  of  disobedience  there  should  be  a 
power  to  attach  the  party  and  distrain  upon  his 
property.  It  does  appear  wholly  inconsistent 
with  any  sound  principles  of  jurisprudence  that 
exclusive  right  of  adjudicating  on  certain  subjects 
should  be  vested  in  any  court,  and  yet  that  court 
be  left  without  the  means  of  carrying  its  decrees 
and  orders  into  effect."  It  appears  to  me  to  be 
quite  impossible  that  those  who  stated  such  want 
of  power  in  the  Ecclesiastical  Courts,  and  advised 
such  remedies,  could  have  known  of  the  power 
now  claimed.  And  if  those  commissioners  did  not 
know  of  this  power,  it  never  existed.  Considering 
then  the  total  absence  of  any  allusion  to  this 
power  in  ecclesiastical  works,  in  which  if  it  had 
existed  it  must  certainly  have  been  described, 
the  total  absence  of  any  instance  of  its  exercise 
in  the  ecclesiastical  reports,  the  total  absence 
of  any  report  of  a  claim  to  prohibit  its 
exercise,  and  the  total  absence  of  any  mention 
of  it  by  the  Ecclesiastical  Commissioners  of  1832, 
it  seems  to  me  that  the  necessary  inference  from 
this  want  of  evidence  is,  that  this  alleged  power 
has  never,  till  lately,  been  exercised.  And  again, 
I  must  say  that  in  my  opinion,  unless  it  had  bsen 
so  exercised  without  objection,  and  so  exercised  as 
to  sho^  that  it  had  been  submitted  to  it,  it  is  no 
part  of  ecclesiastical  law  adopted  into  the  law  of 
Euffland.  It  seems  to  me  that  the  result  of  the 
evidence  as  to  the  exercise  of  the  alleged  power  is, 
that  a  monition  to  abstain  from  repeating  the 
offence  is  sometimes  decreed  in  a  sentence  as  the 
punishment  or  part  of  the  punishment  for  a  nast 
offence  ;  and  when  it  is  so  decreed  and  issuea  by 
the  court,  the  suit  is  entirely  terminated ;  and  that 
for  a  repetition,  if  any,  of  such  offence  them  mu.^t 
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be  a  new  prooeeding  aooording  to  the  nature  of  tbe 
ofFenoe.  Bat  a^ost  this  it  is  said  that  there  can 
be  no  finalicy  m  a  sentenoe  of  an  eoolesiastioal 
court,  because  all  ecclesiastical  correctional  pro- 
cedure is  pro  nixluie  animxB,  In  order  to  support 
this  argument  the  meaning  to  be  attribute  a  to 
this  maxim  must  be  that  the  whole  ecclesiastical 
procedure  is  used  solely  for  the  purpose  of  forcing 
the  i>articular  delinquent  to  do  or  cease  from  doing 
that  which  is  charged  as  the  offence.  But  surely 
a  correctional  suit  can  be  maintained  against  a 
clergyman  for  past  immorality,  or  drunkenness, 
or  other  past  offences,  though  he  has  before  the 
suit  obviously  ceased  to  offend  in  the  like  way. 
And  certain^  deprivation  cannot  be  a  mode  of 
forcing  the  individual  offender  to  perform  his 
clerical  functions  in  the  ordained  way.  This 
maxim  is  with  deference  too  general  to  be  a  rule. 
It  seems  to  me  tobe  ouite  as  applicable  to  lay  as 
to  ecclesiastical  legal  punishments.  No  legal 
punishment  is  inflicted  for  revenge ;  all  are  for 
correction  of  the  individual  delinquent  or  others. 
All  are  pro  tahUe  animarum.  Another  objection 
taken,  as  I  understand  it,  is  that  such  a  monition 
as  is  under  discussion  is  classed  by  ecclesiastical 
writers  as  a  ''censure"  and  not  as  a  "punish- 
ment,'* and  that  a  "  censure  "  is  in  eoclesiastical 
nomenclature  a  warning  only,  and  not  a  punish- 
ment. But  with  deference,  though  some  monitions 
are  in  ecclesiastical  law  only  warnings,  this 
monition,  which  is  alwa>s  part  of  a  sentence,  and 
is  used  nowhere  but  in  a  sentence, is  classed  under 
tbe  terms  "  censures "  with  "  suspension "  and 
"deprivation,"  and  deprivation  cannot  with  any 
propriety  be  called  a  warning  to  the  individual, 
though  like  every  other  punishment  it  is  a 
warning  to  others  who  may  be  inclined  to  offend 
in  the  same  way.  Another  objection,  as  I  under- 
stand  it,  now  taken  is,  that  for  such  acts  as  are 
now  in  question,  namely,  acts  of  repetition  of  an 
offence  after  a  sentence  containing  a  monition  to 
abstain  from  repeating  the  offence,  the  court 
might  proceed  to  excommunication,  and  that  ex- 
communication is  a  greater  punishment  than 
suspension  or  deprivation,  and  that  it  includes 
them,  so  that  the  power  to  excommunicate  in- 
volves and  includes  the  power  to  suspend  or 
deprive.  Now  in  my  opinion,  as  I  have  said,  the 
court  could  not  excommunicate  for  these  acts 
without  a  new  suit ;  but  if  it  could,  can  it  be  said 
that  excommunication  involves  suspension  a 
benefido  or  deprivation  P  It  does  ex  necessitate 
involve  suspension  otb  ofieio ;  but  is  it  a  reoognised 
admitted  fact  in  the  law  of  England  that  an  ex- 
communicated clerk  would  thereby  be  deprived 
either  for  a  time  or  for  ever  of  the  temporalities 
of  his  benefice?  I  think  not.  If  not,  excom- 
munication does  not  include  these  other  punish- 
ments. One  cannot  include  the  other,  if  when  the 
greater  is  passed  it  does  not  necessarily  involve 
the  effect  of  the  other.  But  further  if  in  any  sense 
excommunication  could  be  raid  to  include  suspen- 
sion d  beneficio  or  deprivation,  I  cannot  aceeiw  to 
the  proposition  that  in  England  in  penal  juris- 
diction the  admitted  power  to  award  a  particular 
punishment  involves  the  power  of  awarding  every 
lesser  punishment.  A  power  to  imprison  does  nob 
give  a  power  to  fine.  The  objection  that  without 
this  power  the  Ecclesiastical  Court  has  not 
sufficient  means  of  enforcing  its  will  has  been 
often  taken  on  behalf  of  claims  made  by  the 
Ecclesiastical  Courts,  but  has  never  availed  in  an 


English  court  of  common  law.  In  oondnsion 
therefore,  I  am  of  opinion  that  the  part  of  an 
ecclesiastical  sentence  which  consists  of  a  monition 
to  abstain  from  repeating  the  offence  is  final,  and 
no  ulterior  step  of  any  kind  can  be  taken  in 
respect  of  it.  I  must  not  omit  to  refer  to  the 
oases  in  the  Privy  Council.  I  must  agree  that  we 
have  not  in  them  the  matured  view  of  the  verr 
learned  judses  who  sat  there.  I  only  wish 
sincerely  we  nad.  It  is  necessary  further  to  say 
that  every  reason  I  have  given  for  coming  to  the 
conclusion  that  no  ulterior  step  of  any  kind, 
except  the  issue  of  it,  oan  properly  be  taken  in 
respect  of  a  monition  such  as  is  m  question  is  still 
more  forcible  for  saying  that  if  any  ulterior  steps 
oan  be  tiJcen  the  only  ones  are  exoommunicationt 
tignificcantf  and  imprisonment.  If  no  step  oould 
properly  be  taken  in  the  original  suit  after  the 
sentence,  it  follows  that  the  acts  complained  of 
oould  only  be  punished  as  breaches  of  the  Church 
Discipline  Act.  Then  the  proceedings  shoald 
have  been  begun  by  t^itation;  they  were  not; 
there  has  been  a  violation  of  the  enaotments  of 
the  statute ;  and  it  is  not  denied  that  prohibition 
vrill  lie.  But  if  it  were  true,  which  I  think  it  is 
not,  that  some  prooeeding  oould  legally  take  place 
in  the  orisinal  suit  in  respect  of  the  acts  com- 
plained of,  the  only  sentence  which  the  Eoolesi* 
astical  Court  had  legal  power  to  pronoanoe 
thereon  was  a  sentence  of  excommnnication  to  be 
followed  by  imprisonment.  In  such  case  the  suit 
would  have  been  properly  commenced  by  citation, 
but  the  sentence  would  be  one  which  the  court 
would  have  no  power  to  pass  against  any  one  for 
what  must  then  be  admitted  to  be  the  offence, 
namely,  contunuicy  in  disobeying  a  monition. 
When  a  court  of  limited  jurisdiction,  in  a  criminal 
suit  properly  brought  before  it,  passes  a  sentenoe 
whicn  it  cannot  legally  pass  against  any  one  in 
respect  of  the  offence  it  assumes  to  punish,  I 
cannot  doubt  but  that  it  exceeds  its  jurisdiction, 
and  is  liable  to  prohibition.  Suoh  a  sentence  is 
not  one  which  the  court  could  by  correct  process 
pass  in  respect  of  the  offence,  but  which  it  arrived 
at  in  the  particular  case  by  an  erroneous  process ;  it 
is  a  sentence  which  it  cannot  legally  pass  by  any 
process  in  respect  of  the  offence  charged,  and  that 
oecause  the  court  has  no  power  to  pass  such  a 
sentence  for  such  an  offence.  Doing  that  which 
is  in  excess  of  the  power  of  the  court  is  doing 
something  in  excess  of  jurisdiction.  Excess  ra 
jurisdiction  is  ground  for  prohibition.  The  case 
of  Ex  parte  Boae  (21  L.J.  341,  Q.  B.)  is  not  to  the 
contrary  of  this.  No  one  who  has  any  knowledge 
of  ecclesiastical  decisions  could  doubt  but  ^hat  it 
had  been  the  constant  practice  of  the  Ecclesiastical 
Courts  to  require  the  certificate  therein  questioned. 
The  point  taken  was  that  however  oonstantly  it 
had  been  required,  however  often  the  power  had 
been  exercised,  it  was  contrary  to  natural  justice. 
This  objection  was  overruled,  and  thereupon  the 
prohibition  was  refused*  The  production  of  this 
certificate  is  an  act  to  be  done  by  the  defendant  in 
order  to  complete  the  original  sentence.  It  must 
be  produced,  though  the  defendant  should  have 
committed  no  new  offence.  It  was  argued  that 
prohibition  would  not  lie  to  the  Ecdesiastical 
tk)urt  because  it  would  not  lie  to  the  Privy 
Council.  Whether  in  any  case  prohibition  would 
lie  to  the  Privy  Council,  or  to  any  litigant  or 
officer  who  should  be  about  to  execute  an  order 
made  in  council  upon  the  advice  of  the  members 
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ci  the  Judicial  Committee,  I  think  it  is  tmnecea* 
Bary  to  determine.  It  seems  very  difficult  to  say 
that  it  wonid  lie.  I  am  unwilling  to  say  without 
further  argument  that  it  would  not.  But  I  cannot 
agree  to  the  proposition  that  because  there  is  an 
appeal  to  a  court  which  cannot  be  prohibited, 
therefore  the  court  of  limited  jurisdiction  of  first 
instance  cannot  be  prohibited.  There  is  an 
appeal  from  the  County  Courts  to  a  division  of  the 
High  Court.  The  Division  of  the  Hi^h  Court 
cannot  be  prohibited.  Can  it  be  maintained  that 
a  County  Court  could  not  be  prohibited?  The 
an^ment  that  prohibition  will  not  lie,  though  the 
sentence  of  the  court  was  wrong,  comes  to  this : 
The  court  could  have  summoned  the  defendant  by 
notice  to  appear  and  answer  for  contempt,  and 
could  have  punished  him  by  imprisonment.  The 
court,  by  citing  the  defendant  according  to  Act  of 
Parliament,  could  have  punished  him  for  an 
offence  by  suspension.  Therefore  you  cannot 
prohibit  the  court  which  summoned  him  for  con- 
tempt, and  punished  him  for  an  offence  within  the 
statute.  I  think  that  such  a  mixing  up  of  powers 
is  an  excess  of  power.  J  come  to  the  conclusion 
that  the  sentence  pronounced  by  Lord  Penzance 
cannot  be  supported.  I  think  that  the  effect  of 
supporting  it  would  be  to  revive  the  exercise  of 
the  power  of  summary  correction  which  Bishop 
Gibson  tried  to  revive  and  failed  to  revive.  I 
think  we  haye  no  authority  to  impose  this  fetter 
upon  the  clergy  of  the  Church  of  jSngland.  I  do 
not  feel  entitled  in  a  judicial  decision  to  give  any 
opinion  as  to  whether  it  might  or  might  not  be 
exi>edient  to  impose  it.  That  is  a  question  for 
legislation,  not  for  adjudication.  I  am  of  opinion, 
as  matter  of  law,  that  the  judgment  of  the  Queen's 
Bench  ought  to  be  affirmed. 

Jaices,  L.J. — ^The  conclasion  which  I  have  ulti- 
mately arrived  at  is  on  considerations  which  I  am 
able  to  state  and  propose  to  state  briefly.  I  need 
not  repeat  the  history  of  the  case.  Mr.  Mackono- 
chie,  in  substance,  complains  that  the  proceediuffs 
before  the  Dean  of  Arches  were  in  violation  of  the 
provisions  of  the  Statute  of  Citations  and  the 
Gburch  Discipline  Act,  inasmuch  as  the  pre- 
liminary forms  and  proceedings  required  by  the 
latter  had  not  been  taken,  and  no  letters  of  request 
had  been  addresned  by  the  diocesan  so  as  to  give 
the  archbi8hop*s  judge  jurisdiction  in  the  matter. 
To  this  it  is  answered  that  the  proceedings  were 
the  legal  consequence  and  continuation  of  a  pro- 
ceeding in  a  suit  duly  instituted  again st  Mr. 
Mackonochie  in  the  Arches  Court — a  consequence 
and  continuation  warranted  by  the  established  law 
and  practice  of  the  Courts  Christian,  and  not  for- 
bidden by,  or  inconsistent  with,  any  provision  or 
principle  of  the  general  law  of  the  land.  Are 
those  vropositions  true  P  _  I  cannot  bring  myself 
todouDt  that  the  monition  in  the  suit  was  pro- 
perly inserted  therein  in  accordance  with  uniform 
usage,  whereof  the  memory  of  man  runneth  not  to 
the  contrary,  and  having  the  express  sanction  in 
comparatively  modem  times  of  the  most  eminent 
ecclesiastical  judges — men  in  learning  and  judicial 
authority  surpassed  by  none.  Nor  can  I  accede  to 
the  suggestion  that  the  monition  was,  or  was 
intended  to  be,  a  mere  reprimand  and  warning. 
1  can  understand  a  man's  being  let  off  with  a 
reprimand  or  warning,  but  to  append  in  a  recorded 
sentence  a  reprimand  or  warning  to  a  substantial 
and  severe  penalty  would  seem  to  me  an  unseemly 
luke  mors  in  place  in  $eend  than  in  foro.     To 


my    mind  it   is    clear   that   the  monition   was 
intended  to  be  an  effective  judicial  sentence,  in  no 
wise  differing  from  buch  monitions  as  the  follow- 
ing, which  have  actually  been  made.    A  monition 
to  make  good  and  discontinue  waste  and  dilapida- 
tion in  the  church  fabric ;  to  remove  idolatrous 
images,  and  discontinue  superstitious  processions ; 
to  restore  to  its  proper  condition  and  purpose,  and 
duly  to  use  a  church  which  had  been  degraded 
into  a  farm  outbuilding ;  or  such  a  monition  as  the 
following,   which  I  am  sure  would  be  made,  to 
restrain  an  eccentric  clerk  who  should  be  minded 
to  fill  his  church  by  appearing  in  a  series  of 
theatrical  costumes  and  giving  theatrical  imita- 
tions  of    distinguished    preachers,  orators,  and 
actors.     I  conclude  that  the  monition  was  a  serious 
monition  intended  to  be  obeyed  and  be  enforced 
like  any  other  effective  judicial  sentence.    Now  in 
considering  what  is  the  proper  legal  result  of  such 
a  monition,  and  of  disobedience  to  it,  it  is  neces- 
sary to  bear  in  mind  that  the  acts  of  Mr.  Macko- 
nochie complained  of  present  themselves  under  a 
double  aspect.    They  are  ecclesiastical  offences, 
aggravatea   by  their  being  also  a  contempt  of 
court ;  they  are  a  contempt  of  court  aggravated 
by  their  being  ecclesiastical  offences.    Now  the 
jurisdiction  to  deal  with  the  ecclesiastical  offence 
undoubtedly  belongs  exclusively  to  the  ordinary. 
Treating  the  matter  as  an  ecclesiastical  offence,  it 
is  for  him  to  idlow  or  not  to  allow  the  office  of 
judge  to  be  promoted  ;  it  is  for  him  to  take  or  to 
abstain  from  taking  the  necessary  preliminair 
steps ;  it  is  for  him  to  determine  whetner  he  will 
allow  the  proceeding  to  be  determined  by  his  own 
judge,  or  whether  he  will  defer  the  proceedings 
and  trial  to  the  judge  of  his  metropolitan.    But  on 
the  other  hand,  it  is  for  the  court  whose  order  has 
been  disobeyed  to  enforce  obedience  or  to  punish 
disobedience.    And  the  contempt  of  court — the 
judicial  contempt — is  a  matter  wholly  irrespective 
of  the  character  of  the  acts  in  and  by  which  that 
contempt  has  been  shown.    That  character  may 
affect  the  quantity  or  nature  of  the  coercive  or 
punitive  consequences  just  as  the  circumstanccMS 
of  a  felony  or  a  misdemeanour  affect  the  puni- 
tive consequences  thereof.    But   a  contempt   is 
not  the  less  or  more  a  contempt  because  it  is  a 
felony  or  a  misdemeanour.    A  murderous  assault 
on    a    process   server    would   be  a  contempt  of 
this  court,  but  it  would  be  for  another  tribunal 
to  deal  with  it  as  a  case  of  wounding  with  intent 
to  do  grievious  bodily  injury.    The  tact  that  th^ 
contumacy  or  contempt  was  in  acts  being  theni- 
selves  substantive  ecclesiastical  offences  appears 
to  me,  therefore,  whully  immaterial.    That  fact 
could  not  give  jurisdiction.    It  could  not,  on  the 
other  hand,  take  away  the  jurisdiction  any  more 
than  the  power  of  the  common  law  courts  to  deal 
summarily  with  a  contempt  of  court  by  fine  and 
imprisonment  is  taken  away  by  the  fact  that  the 
contempt  was  shown  in  and  by  an  act  being  an 
indictable  felony  or  misdemeanour.    Then  the  pro- 
blem reduced  to  its  simple  and  abstract  form  is 
this :   Had  the  Court  of  Arches  power  to  visit 
contempt  with  suspensioh  P  Or,  to  take  a  concrete 
case,  as  to  which  tnere  can  be  no  sectarian  parti* 
sanship,  passion,  or  prejudice — the  case  of  an 
order  to  a  husband  in  a  suit  for  restitution  of  con- 
jugal rights,  to  take  bock  his  wife  and  treat  her 
properly  ;  or  an  order  to  a  parson  to  discontinue 
using  the  church  to  stable  his  horses.    Now,  in 
considering  this  question  it  is  to  be  borne  in  mind 
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that  the  Cbarch  Christian  had  no  sheriff,  serjeant- 
at-arms,  bailiff  or  constable,  or  other  secular  arm, 
and  had  to  relv  on  its  own  inherent  powers,  its 
own  powers  to  deal  with  the  church  privileges  of 
its  lay  members  and  with  the  church  functions  of 
its  ecclesiastical  officers  and  ministers.  The  eccle- 
siastical coercions  were,  in  the  case  of  a  layman, 
suspension  ah  ingreasu  ecclesicBf  of  a  clerk,  sus- 
pension ab  officio  and  d  henefido,  to  be  followed,  if 
necessary,  in  both  cases  by  the  ultimate  coercion 
of  excommunication.    I  leave  out  deprivation  and 
degradation,  because  I  conceive  them  not  to  be  so 
much  coercions  as  final  aud  irreversible  sentences 
pronounced  on  offenders  to  whom   no  hope  of 
restoration  was  left.    It  is  to  be  noted  here  that 
suspension  ah  vngressu  in  the  case  of  a  clerk  in 
truth  necessarily  involved  suspension  ah  officio,  for 
how  could  a  clerk  so  suspendcxl  perform  his  office  P 
and  it  is  due  only  to  the  extreme  and  anomalous 
mildness  and  patience  of  the  ecclesiastical  proce- 
dure that  suspension  ah  officio  was  not  always  fol- 
lowed by  its  logical  consequence  of  suspension 
from  the  benefice  which  corustituted  the  emolu- 
ments of  the  office.    Excommunication,  of  course, 
was  a  disqualification  for  the  performance  of  any 
ecclesiastical  function.    It  was  ecclesiastical  out- 
lawry, and  to  a  great  extent  civil  outlawry,  and  by 
the  common  law  involved   imprisonment  untU 
absolution.    I  cannot  conceive  it  possible  that  a 
clerk  so  outlawed  would  be  permitted  to  exercise 
any  function  or  receive  any  emolument  in  his 
church.     And    it    is    to    be    observed    that    it 
was   only   after  this    extreme    coercion    of   ex- 
communication  had   been  resorted  to  that  the 
secular  power  in  any  way,  directly  or  indirectly, 
lent  its  aid  to  enforce  the  process  or  orders  of  the 
Court  Christian.    It  appears  to  me  to  be  made  out 
clearly  that   the  Court   Christian  had  power  to 
enforce  its  process  or  orders  by  its  own  means ; 
and  that  to  enforce  obedience  to  any  legal  order, 
or  to  punish  disobedience,  or  any  other  act  of  con- 
tempt or  contumacy,  in  any  suit  at  any  stase,  and 
as  against  any  and  every  party  or  person  whomso- 
ever lawfully  before  it,  it  could,  use  the  whole  or 
any  part  of  its  armoury  of  coercions  according  to 
its  judicial  view  of  the  nature  and  exigency  of  the 
case,  subject,  of  course,  to  appeal,  which  in  their 
system  was  a  suspensive  appeal.    I  derive  this 
conclusion,  it  is  true,  more  irom  authority  than 
from  what  we  call  authorities.    The  wise  saws  of 
the  ancient  sages  of  the  law  are  not  illustrated  by 
many  modern  instances.     But  how  could  many 
instances  be  found  p    A  man  must  be  very  per- 
versely obstinate,  or  very  conscientiously  prepared 
for  martyrdom,  who  would  disobey  the  order  of  an 
irresistible  power,  the  consequence  of  disobedience 
being  certain  and    condign    punishment.     It  is 
certain    that    the   disobedience   to  a  prohibition 
would  entail  the  punishment  of  contempt  of  the 
court  prohibiting.    But  how  many  instances  are 
there  to   be    found  of  archbishops,    bishops,  or 
ecclc  fiiastiral  judges  attached  for  disobedience  to  a 
prohibition  ?    Nor  can  I  find  a  trace  of  any  new 
suit   having    ever    been    instituted    to    enforce 
obedience  or  punish   disobedience  to  a  judicial 
order  in  another  suit.    I  will  add  to  this  that  to 
ine,  on  a  question  of  what  is  ecclesiastical  law  or 
right  ecclesiastical  procedure,  the  decisions  of  the 
Queen  in  Council  are  absolutely  conclusive  and 
binding — as  conclusive  and  binding  as  a  decision 
of  the  same  Queen  in  Council  would  be  as  to  any 
matter  of  Canadian  or  other  colonial  law.    It  is 


the  decision  ot  the  ultimate  Conrt  of  Appeftl  in 
such  matters.  And  I  answer,  therefiHv,  tae  first 
of  the  two  questions  which  I  proposed  to  myself 
as  follows :  The  order  oompUuned  of  was  an  order 
in  the  suit  of  Martin  v.  Mackanoekis  (L.  Rep.  3 
P.  C.  52,  409)  warranted  by  the  established  law 
and  practice  ecclesiastical.  Bat  of  oonrse  there 
remains  the  second  question,  whether  such  eode- 
siastical  law  or  procedure  is  forbidden  by  statatOy 
or  inconsistent  with  any  principle  of  the  Bngliah 

general  law.  I  oonfess  tnat  it  seemed  to  me,  at 
rst,  that  there  was  great  difficulty  in  ho&ding 
such  law  and  practice,  as  applied  to  this  oaaoy  to 
be  in  accordance  with  the  atatate  and  oommon 
law.  The  acts  complained  of  are  not  only  eode- 
siastical  offences,  but  statutory  miademeanoors, 
which  by  law  may  be  dealt  with  in  either  the 
spiritual  or  temporal  court,  bat  with  this  oareful 
provision  that  the  offender  may  plead  his  oon- 
yiction  in  the  one  as  a  bar  to  proceedings  in  the 
other.  But  if  an  offence  repeated  alter  a  moaitioo 
can  be  dealt  with  as  a  contempt  of  ooort,  and 
visited  as  a  contempt  with  the  penal  oonaeqaenoee 
due  to  the  ecclesiastical  offence,  then,  as  in  point 
of  law  and  technically  he  is  not  punished  for  the 
offence,  bat  for  the  contempt,  he  may  be  proceeded 
against  for  the  very  same  acts,  either  in  the  ooart 
of  his  bishop  or  the  court  of  oommon  law.  It 
would  seem,  moreover,  to  be  inoonvenient  and  on* 
reasonable  if,  where  in  addition  to  the  poeitive 
law,  there  is  a  judicial  monition  to  obey  tnat  law 
extending  over  a  man's  whole  life,  heooold  be 
brought  up  from  any  part  of  the  province  at  any 
distance  of  time  to  answer  a  charge  of  disregard  of 
the  monition  without  any  of  the  safeffuards  and 
protections  which  are  thrown  around  the  olerk 
when  he  is  charged  with  the  breach  of  the  law 
itself.  And  this  not  only  in  case  of  acts  so  clearly 
defined  and  so  easily  ascertained  as  in  the  present 
case,  but  of  monitions  aoainst  drankennesa,  brawl- 
ing, incontinence,  or  other  immorality,  or  against 
heresy,  or  false  teaching,  or  the  like.  Bat  the 
answer  to  all  that  is,  in  my  judgment,  to  be  found 
in  what  I  have  already  statM,  that  what  the 
court  is  dealing  with  is  judicial  contempt  and  not 
the  offence;  that  if  the  judicial  oontempt  had 
occurred  in  any  other  suit,  dvil  or  criminal,  it 
might  have  been  dealt  with  in  exactly  the  same 
way,  and  that  the  contumadous  person  cannot  be 
heard  to  allege  the  character  of  his  own  miaoon* 
duct  as  giving  him  impunity  in  respect  of  the 
contempt.  Moreover,  the  saggestion  that  he 
might  be  in  effect  liable  to  be  punished  twioe  for 
the  same  matters,  is,  in  my  opinion,  a  saggestion 
of  too  remote  a  possibility  to  be  of  any  practical 
effect.  It  is  quite  clear  tnat  any  court  or  judge 
dealing  with  the  misdemeanour,  whether  it  were 
a  oommon  law  or  ecclesiastical  offence,  would  take 
into  consideration  the  paniahment  inflicted  for  the 
contempt,  as  a  criminal  court  would  take  into 
consideration  in  a  conviction  for  an  assault  upon  a 
process  server  what  the  oivil  court  had  done  by 
way  of  punishment  for  the  oontempt.  And  the 
other  suggestion  that  it  might  be  kept  over  a 
man*s  head  all  his  lifetime  seems  to  me  snffioienUy 
answered  by  this,  that  a  judge,  whether  of  the 
High  Court  or  the  Court  Christian,  may  be 
trusted  and  must  be  trusted  that  he  will  not  allow 
the  process  of  contempt  to  be  naed  Tezatioasly  or 
oppressively,  and  that  the  proper  Court  of  Appeal 
may  be  trusted,  and  mast  be  truated,  to  oontrol 
any  such  use  of  it.    And*  on  the  other  hand«  thecs 
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18  Booroely  any  act  whioh  a  olerk  is  ordered  to  do 
or  to  abstain  from  doins  which  is  not  in  itself  an 
ecclesiastical  offence,  and  if  it  were  to  be  held  that 
after  his  disobedience   the  whole   machinery  of 
application  to  the  bishop,  the  commission  letters 
of  request  and  formal  trial    were   to   be  gone 
throQgb,  then  there  nerer  oonld  be  any  enforce- 
able order  of  the  Oonrt  of  Arches.    I  can  see  no 
distinction  in  this  respect  between  the  declaring 
the  disobedient  derk  contumacious  and  suspend- 
ing him,   and   declaring  him  contumacious  and 
issuing  a  ngnifioavU,  to  be  followed  by  a  writ  de 
eontumcuye  captendn.    And  it  would  seem  hardly 
consistent  with  any  jurisprudence  or  any  system 
of  law  that  a  legal  order  of  a  competent  tribunal 
is  to  be  disobeyed  with  impunity  or  only  to  be 
enforced  by  a  new  suit,  and  then  another  suit,  and 
so  on  ad  infindhkin.    It  is  further  to  be  borne  in 
mind  that  no  one  is  obliged  to  accept  eiliher  office 
or  benefioe  in  the  Churcn.    A  man  who  becomes  a 
solicitor  of  the  court  knows  that  he  is  liable  sum- 
marily to  be  depriyed  of  his  office  and  sole  liveli- 
hood.   A  man  who  enters  the  army  knows  that  he 
IS  liable  to  be  summarily  dismissed.    So  a  man 
who  accepts  an  office  and  benefice  in  the  Church 
knows  that  he  is  liable  to  be  dealt  with  in  respect 
of  such  office  and  benefice  by  his  ecclesiastical 
superiora  and  their  judges  according  to  the  esta- 
blished law  and  practice  of  the  Courts  Christian, 
snd  he  cannot  be  heard  to  complain  to  the  lay 
court  of  anything  which  is  done  to  him  according 
to  such  established  law  and  practice.    He  is  in  the 
same   position  as  a  Wesleyan  minister  who  is 
deprived  in  accordance  with  the  law  and  constitu- 
tion of  that  body.    I  ought  not  to  pass  over  a 
matter  which  for  a  long  time  appeared  to  me  a 
g^eat  difficulty  in  the  case,  vis.,  that  the  suspen- 
sion appears  to  be  a  punishment  for  the  offence  as 
well  as  for  the  contempt^    But  I  have  arrived  at 
the  conclusion  that  it  is  not  really  so ;  that  Mr. 
Maokonochie  was  distinctly  and  clearlv  brought 
before  the  court  for  the  contumacy,  and  punished 
for  the  contumacy,  the  character  and  dates  of  the 
acts  being  only  referred  to  to  show  the  nature  and 
persistency  of  the  perverse  disobedience.     The 
application  to  the  court  was  as  follows : — "  That  it 
may  be  decUured  by  the  court  that  the  Bev.  A.  H. 
Hackonochie  has  not  obeyed  the  monition,  and 
also  the  further  monition  in  the  particulars  here- 
inbefore set  forth,  and  will  further  ask  that  the 
monitions  may  be  enforced  as  to  the  court  may 
seem  meet,  and  that  the  court  may  take  such  fur- 
ther or  other  steps  in  the  matter  as  justice  may 
require,  and  that  the  Bev.  A  H.  Maokonochie  may 
be  condemned  in  the  costs  of  these  proceedings." 
This  was  the  application  of  which  Mr.  Mackono* 
chie  had  notice,  and  it  was  this  on  which  the  judge 
proceeded.    I  cannot  help  adding  this,  that,  except 
to  the  parties  immediately  concerned  and  their 
partisans,  the  whole  matter  seems  to  me  of  little 
practical  moment.    If  the  order  of  the  Queen's 
Bench  were  affirmed  the  only  result  would,  I  should 
imagine,  be  that  in  any  future  case  the  court 
would  take  care  that  its  decisions  should  not  be 
contemned  with  impunity.  The  sentence  would  be 
postponed  to  give  the  offender  an  opportunity  of 
escaping  with  a  light  or  nominal  punishment  on 
showing  his  actual  conformity  to  the  law  and  pro- 
mising due  obedience  for  the  future,  or  a  sentence 
would  be  passed  actually  suspending  the  offending 
clerk  qwmsguet  that  is  to  say,  until  he  should  have 
expressed  to  the  court  and  his  ordinary  his  contri-  i 


tion  for  the  past  and  his  solemn  promise  as  a 
Christian  minister  to  be  canonioally  obedient  for 
the  future.  And  this  is  practically  what  has  been 
done  here,  for  I  cannot  doubt  that  on  application, 
accompanied  by  such  expression  and  promise,  the 
suspension  could  and  would  be  relaxed.  In  the 
result  I  give  ray  voice  for  the  appellants,  and  am 
of  opinion  that  the  order  of  the  Court  of  Queen's 
Bench  should  be  reversed,  with  the  usual  conse- 
quences as  to  costs  in  the  court  below  and  in  this 
court. 

Lord  Coleridge,  C.J. — It  is  necessary  in  this 
case  to  set  forth  the  exact  state  of  the  facts 
upon  which  the  suspension  questioned  by  Mr. 
l^faokonochie  was  decreed  by  Lord  Penzance, 
because,  important  as  the  case  in  some  respects 
is,  and  great  as  may  be  the  interest,  in  some 
minds  at  least,  which  the  discussions  upon  it 
have  excited,  the  decision  of  it  turns  upon  the 
exact  state  of  facts  existing  when  the  suspension 
issued  and  the  exact  legal  forms  with  which  its 
issuing  was  accompanied.  I  believe  no  member 
of  the  court  doubts  that  Mr.  Maokonochie  might 
have  been  quite  rightly  subjected  to  the  sentence 
which  is  questioned  if  the  acts  of  which  he  is 
accused  had  been  proved  against  him  in  a  pro- 
perly constituted  suit  and  by  proper  evidence. 
There  was  such  a  suit  brought  before  Sir  Robert 
Phillimore,  then  Dean  of  the  Arches,  by  letters 
of  request  from  the  Bishop  of  London  in  1874. 
In  that  suit  he  was  pronounced  guilty  of  having 
done  certain  acts  in  the  celebration  of  divine 
worship  which  were  ecclesiastical  offences,  was 
suspended  ah  oficio  for  six  weeks,  and  admonished 
to  abstain  for  the  future  from  doine  those 
specified  acts.  In  June  1875  (an  appeal  to  the 
Privy  Council  which  was  abandoned  accounting 
for  the  delay)  Mr.  Mackonochie's  suspension  was 

fublished,  and  the  monition  was  served  upon  him. 
n  March  1878  notice  was  given  him  that  it  was 
alleged  he  had  disobeyed  the  monition  and  re- 
peated the  forbidden  acts,  and  that  application 
would  be  made  to  the  Court  of  Arches  to  enforce 
the  monition  as  to  the  court  might  seem  meet. 
He  did  not  appear  before  the  court  upon  the 
hearing  which  took  place  on  this  notice.  A 
second  monition  was  issued  on  the  29th  March 
1878  by  Lord  Penzance,  who  had  succeeded  Sir 
Robert  PbiUimore  as  Dean  of  the  Arches,  de- 
claring that  Mr.  Maokonochie  had  not  obeyed  the 
first  monition,  and  further  admonishing  him  to 
abstain  for  the  future  from  the  specified  acts. 
On  the  20th  April  1878  he  had  a  further 
notice  stating  that  he  had  repeated  the  forbidden 
acts  subsequently  to  the  last  monition,  i.€,,  on 
the  31st  March  and  the  7th  April  1878,  and  that 
the  court  was  to  be  asked  on  the  11th  May  to 
enforce  its  monitions  as  to  it  might  seem  meet. 
Copies  of  the  affidavits  in  support  of  the  allega- 
tion that  he  repeated  the  forbidden  acts,  and 
genet  ally  in  support  of  the  application,  were 
served  with  the  notice.  Mr.  Maokonochie  did 
not  appear,  and  Lord  Penzance,  after  reading  the 
affidavits  and  reserviDg  judgment,  finally  decided 
that  Mr.  Maokonochie  had  disobeyed  and  contra- 
vened the  monitions  of  the  court,  decreed  him  to 
be  suspended  ah  officio  ei  henefioio  for  three  ^ears, 
and  condemned  him  in  costs.  The  majority  of 
the  Queen's  Bench  Division  have  granted  a  pro- 
hibition against  this  sentence,  ana  the  Question 
before  us  is  whether  this  prohibition  is  right.  Mr. 
Maokonochie  is  a  clerk  in  noly  orders ;  helias  been 
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charged  before  an  eoclesiaatical  oonrt  with  hayiDff 
committed  a  series  of  ecclesiastioal  offences,  and 
the  court  has  passed  a  sentence  on  him  for  these 
offences,  which,  under  certain  ciroamstances,  it 
was  competent  to  pass.     I  express  no  opinion, 
and  I  have  formed  none,  whether  Mr.  Mackonochie 
has  or  has  not  in  fact  defied  the  law.    But  if  he 
or  any  other  clereyman  has  deliberately  refused 
obedieuce  to  the  law  of  the  EstAblished  Church, 
no  lawyer  can  desire   that  he  should   go   un- 
punished, or  wish  to  be  astute  to  preserve  him 
in  an  o£Qce  which  he  uses  to  defeat  some  of  the 
chief  objects  for  which   the  office  was  created. 
We  have  here,  therefore,  a  person,  on  offence, 
and  a  punishment,  all  within  the  jurisdiction  of 
the  Ecclesiastical  Court.     It   follows   that  the 
Ecclesiastical  Court  ought  not  to  be  prohibited, 
unless  in  the  course  of  its  proceeding  it  has  done 
or  attempted  to  do  "  sometning  manifestly  out  of 
its  jurisdiction  or  contrary  to  the  law  of  the 
land."    I  use  the  words  of  Littledale,  J.,  delivering 
the  judgment  of  the  court  in  Ex  parte  8myui 
(3   A.  &   E.  719),    expressly  approved   of   and 
adopted  by  Lord  Wensleydale  in  Ex  parte  Story 
(8  Ex.  201).    If  it  has  done  or  attempted  to  do 
either,  then  undoubtedly  prohibition  ough  j  to  go. 
Three  questions  at  least  appear  to  me  to  arise, 
and  to  require  solution,  in  order  to  arriye  at  a 
decision  in  this  case :  (1)  Is  there  still  existing 
and  depending  in  the  Ecclesiastioal  Court  a  suit 
in  which  the  last  monition,  and  the  suspension 
conseouent  upon  disobedience  to  it,  can  be  re- 
garded  as  a   step  or  proceeding;    or  was  this 
monition  a  fresh  proceeding  to  correct,  and  the 
consequent  suspension  a  punishment  inflicted  for 
.  a  fresh  offence  r    Or,  perhaps,  this  question  may 
be  also  put  thus :  Is  tnis  alleged  conduct  of  Mr. 
Mackonochie,  though  capable  of  being  treated  as 
a  fresh  ecclesiastical  offence,  also  a  contempt  of 
the  continuing  order  of    the  court,  and  liable, 
therefore,    to    be    punished    as    contempt     or 
contumacy?    (2)  Next,    assuming     that     it    is 
a  contempt,  and  may  be   so  treated,  can  con- 
tempt or  contumacy,  by  the  established  law  and 
practice  of  the  Ecclesiastical  Courts,  be  punished 
Dy  suspeusion  on   summary  process?  (3)  Sup- 
posing  contempt   or   contumacy   cannot  be  so 
punished  acconliD^  to  the  established  law  and 
practice  of  the  Ecclesiastical  Court,  is  the  award- 
ing of  such  a  punishment  to  it  an  excess  of  juris- 
diction or  a  error  in   procedure  only,  corrigible 
upon  appeal,  and  not  ground  for  prohibition  F    I 
will,  endeavour,  as  shortly  as  I  can,  to  consider 
these  questions  in  their  order,  though  in  oon- 
sideriog  them  no  doubt  a  number  of  other  ques- 
tions immediately  arise,  and  must  be  discussed. 
Now  upon  the  first  hearing  and  determination  of 
the  case  by  Sir  Bobert  Fhillimore  in  1874>,  he 
undoubtedly  appended  to  or  made  part  of   his 
sentence  of  suspension  (I  do  not  think  it  material 
which  form  of  words  is  used)  a  monition  of  Mr. 
Mackonochie  to  abstain  for  the  future  from  the 
practices    for    which    he   was    condemned    and 

Eunished.  What  is  the  effect  of  this  monition  P 
^oes  ^  it  keep  the  suit  alive  for  ever,  or  at  %ny 
rate  is  it  an  order  the  duration  of  the  force  of 
which  is  indefinite,  and  disobedience  to  which  is 
punishable  in  some  shape  by  the  court  as  long  as 
the  man  lives  upon  whom  it  has  been  made  P  No 
doubt  the  word  "  monition  "  in  ecclesiastical  pro- 
cedure has  various  senses,  and  in  the  whole  dis- 
cussion to  which  this  word  and  this  question  give 


rise  it  is  important  neyer  to  f orgefc  the  peoniiar 
obaraoter   of  the  Court  Ohristian — to  nm  old 
language— the  objects  for  which  it  exirted,  and 
the  purposes  which,  if  it  did  its  duty,  it  ende»* 
▼cured  to  effect.    It  existed  for  the  refommlann 
of  manners,  and  its  object  was  the  soul's  health* 
**  Ecclesiasticn  jurisdictioneB  exeroendn  nenri  anni 
poense  et  censuns  eodesiasticta,"  says   Onghton, 
(tit.  cxxxvii.,  note  (a)  L),  and  in  the  language  of 
the  canonists  there  is  a  distinction  to  be  obserred 
between  ^osncsand  eenewrce.    In  the  Bibliotheoa 
of  Ferraris,  in  the  articles  Centura  and  Pcbjub* 
this  distinction   will   be  found  carefully  made. 
A    censure,   as    I    understand    him,   is    some* 
thing  imposed   6r  prohibited  for   the  purpose 
of  improving  the   subject  of  the  sentence  for 
the   future.  '  Punishments,   or  pcsius,  are   like 
a  civil  or  criminal  fine  or  punishment :  **  Contra 
incorrigibles  a  jure  canonico  statutes."    Censures 
are  three:    suspension,    exoommunioation,    and 
interdict;    punishments   are   various,    bat   they 
include  suspension,  deposition  or  deprivation,  and 
degradation.    Suspension  may  be  either  a  oensure 
or  a  punishment ;  if  a  oensure  it  must  be  preceded 
by  monition,  but  not  so  if  a  punishments    "  Sus* 
pensio  enim  ubi  est  censura  requirit  omnino  moni« 
tiones  ubi  est  poena  eas  minime  requirit :"  Ferraris 
Snspensio.)    This  idso  is  the  result,  as  it  seems  to 
me,  of  much  elaborate  and  minute  disquisifeion,  to 
be  seen,  if  anyone  cares  to  study  the  subject,  in 
Yan  E»pen,  part  iii.  tit.  xi„  caps.  3  and  7,  of  his 
"  Jus  Ecclesiasticum,"  and  also  in  the   seoond 
and  third  chapters  of  his  "  Traotatus  Historioo- 
Canonicns    de   Censnris    Ecdesiastiois,*'   which, 
though  chiefly  occupied  with  the  subject  of  ex- 
communication,    yet    when      it     usee    f^exkenl 
langiiage  is  to  be  taken,  I  apprehend,  as  using  it 
with  respect  to  all  ecclesiastical  censures.    It  is  so 
laid  down  also  in  Gibson,  1047,  quoting  two  para- 
graphs which  I  am  unable  to  veirify,  according  to 
his  citation,  from  the  Extravagants,  in  one  of 
which  there  is  the  statement  that  upon    some 
ofi*ences  suspension  follows  ip9ofaeto.{a)  Monition 
come  under  the  head  neither  of  censures  nor  of 

Eunishments,  as  far  as  I  know,  in  the  old  canonists. 
Q  the  days  of  Hostiensis  and  De  Bnrgo,  and  even 
in  the  days  of  Barbosa  and  Van  Espen,  a  monition 
was,  what  the  very  word  implies,  a  warning  to  an 
offender  that  if  he  did  not  reform  his  manners  or 
cease  his  offence  the  Church  would  visit  him  with 
censure.  The  trine  monition,  so  often  spoken  of 
as  founded  upon  Scripture,  and  as  a  condition  pieoe- 
dent  to  the  legality  of  certain  censures,  had  this 
moral  object,  and  was  in  accordance  with  the  at 
least  professedly  moral  character  of  the  tribunals 
which  issued  it.  No  doubt  the  word  now  means 
something  different;  but  I  think  the  original 
meaniig  of  the  word  and  the  thin?  which  it 
originally  signified  should  be  steadily  borne  in 
mind.  Indeed,  I  must  repeat,  at  the  risk  of  being 
wearisome,  that  the  character  of  the  courts  and 
their  objects  are  in  my  mind  cardinal  to  a  right 
judgment  on  their  procedure.  So  far  aa  this 
procedure  has  been  altered  by  or  is  subject  to  Acts 

(a)  Sinoe  the  deUvezy  of  this  judgment  I  luwe  been 
informed  by  Mr.  Droop  that  Gibeon,  aa  well  as  Ijnd- 
wood,  oites  as  "  extra ^'  the  decretal  of  Gregocy;  and 
in  that  decretal  I  have  since  found  and  Tenfied  the 
passafres.  Gibson's  inaoonracv  is  well  known  to  tiioae 
who  have  had  much  to  do  with  his  book,  but  in  this 
instance  it  was  my  own  knowledge  and  not  his  aoenn^y 
which  was  in  fault. — C. 
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of  Faiilament,  the  Actf  mtiBt  of  oonnebecon- 
fltraed  like  any  other  Act ;  bat  bo  f«r  as  it  has  not 
analogies  drawn  from  the  prooednre^of  ordinary 
dTil  coorts,  and  even  still  more  from  ordinary 
oriminal  ooarts,  are  sare,  I  think,  to  be  misleading. 
Monitions  then,  giving  an  opportunity  for  repent- 
anoeand  amendment  forewent  originally  sentences, 
whether  of  oensare  or  ponishment,  and  were  in 
many  oases  essential  to  their  validity.    Somewhat 
departing  from  its  <Mrig^nal  sense,  bat  ^t  with 
some  of  its  original  sense  still  preserved  in  it,  the 
word  oame  to  mean  steps  in  prooedare^prooess  in 
hd  in  the  coarse  of  a  salt.    A  monition  issnes  to 
oompel  appearance,  to  prodaoe  a  docament,  to  file 
an  answer,  to  underm  examination   and  cross* 
eiamination,  and  so  forth.    These  monitions  are 
described  as  instraments  adopted  by  the  Eoclesi- 
astioal  Coarts  which  reqnire  an  act  to  be  done 
(3  Bam.  191,  ed*  1842).    They  order  the  act  to 
be  done  speaking  generally,  '*  nnder  pain  of  law 
and  contempt  thereof,"  and  they  are  what  they 
purport  to  be,  not    sentences,  or   censures,  or 
panishments,  bat  orders  of  the  court  to  be  obeyed, 
and  if  th^  are  obeyed  (I  shall  consider  by  and  by^ 
what  is  the  consequence  of  disobedience),  their 
force  is  over,  and,  like  any  other  orders  which 
have  served  their  purpose,  tbey  are  at  an  end. 
Then  there  is  another  Icind  of  monition,  forming 
part  of   or  appeuddS  to  a  sentence  when   the 
sentence  itself  inflicts  a  oensare  or  a  punishment. 
In  these  the  form  is  the  same,  the  person  against 
whom  the  monition  is  directed  is  monished  or 
warned  to  do  or  not  to  do  something  on  pain  of 
the  law  and  contempt  thereof;  and  this  kind  of 
monition  requires  to  be   more  fully   examined. 
First,  this  sort  of  monition  does  not  appear  to  me 
to  be  correctly  described  as  part  of  the  censure  or 
punifthment.    It  is  said,  indeed,  and  by  persons 
entitled  to  the  utmost  respect,  that  a  monition  is 
in  itself  sometimes  a  censure  or  a  punishment.    I 
venture,   with  great   deference,   to   doubt  this. 
Admonition  is  certainly  spoken  of  as  a  punish- 
ment in  the  Beport  of  the  Ecclesiastical  Gommis- 
iioners  in  1832,  p.  54,  and  elsewhere,  to  whioh  so 
much  authority  is  not  unjustly  attributed.    And 
in  Mr.  Goote*s  "  Practice   of   the   Ecclesiastical 
Courts,"  pp.  110  and  197,  monition  is  classed 
among  censures  or  punishments.    And  it  is  so 
spoken  of  by  Sir  Robert  PhUlimore,  professing  in 
this  matter  to  do  no  more  than  follow  the  writers 
who  had  preceded  him.    As  to  the  report,  without 
staying  to  discuss  the  authority  of  its  statements 
in  a  court  of  law,  it  is  enough  to  say  that  if  the 
passage  I  have  referred  to  Im  looked  at  it  will  be 
desr  that  the  Oommissioners  are  not  faceting  to 
speak  with  technical   aoouraqy,  and  are   using 
gmersl  or  popular  language.     Nor  do  I  at  aO 
question  thiSb,  tar  purposes  SE  popular  intelligence, 
a  man  who  is  monished  not  to  do  what  he  has  been 
doing,  or  to  do  what  he  has  not  been  doing,  and  to 
pay  costs  (which  is  the  almost  universal  addition 
to  such  a  sentence),  may  very  well  be  said  in 
popular  language  to  be  censured  or  punished.    In 
Mr.  Goote's  Dook  he  places  monition  as  the  appro- 
priate censure  against  four  of  the  more  ordinary 
offences  for  which  clergymen  are  subjected  to  pro- 
ceeding before  an  ecclesiastical  judge.    The  cases 
cited  respectively  in  support  of  the  assertion  that 
monitioin  is  the  appropriate  censure  in  these  four 
cases  are  Oate$  t.  ahamher$  (2  Add.  177),  Smith 
▼•  LomgravB  (2   Lee   162),  Hodg$an   v.  DUUm 
&  Gort.  888),  Taylor  v.  Morl^  (1  GarL  470) 


In  neither  of  these  cases  is  there  a  word  in  the 
sentence   as   to  censure   or  punishment.      The 
sentence  in  three  of  them  is  a  warning  not  to 
repeat  conduct  which  has  been  ascertained  to  be 
illegal   by   the   sentence    itself.      In   OcUes  v. 
Chamber  a  (2  Add.  177)  there  was  no  sentence  at 
all,  and  Sir  John  Nicholl  absolved  the  defendant 
fh)m    all    moral   blame.     In   Taylor  v.   Morley 
(1   Gurt.   470),    Sir  Herbert    Jenner   expressly 
declines  to  inflict  any  punishment.     The  other 
two  were  cases  of  bona  fide  dispute  as  to  the 
necessity  for  licences.    None  of  them  iustify  the 
use  which  Mr.  Goote  has   made  of  them.     Nor 
does  Oaghton  bear  him  oat.    Oughton,  who  is 
cited  as  '*  a  great  authority,"  and  called  one  of  the 
two  "oracles  of  our  own  practice"   (Godolphin 
being  the  other),  by  Lord  Showell  in  Biggs  v. 
Morgan  (3  Fhillim.  329),  Oughton  says  that  the 
things  "  quas  tam  ecolesiasticib  quam  laicis  possunt 
infligi,  sunt  monitio,  quss  praaparatoria  est,  plerum- 
que  proBcedens  eoclesiastioas  censuras  "  (vol.  i.  p. 
213,  ed.  1738) ;  language,  as  Ithink,  expressly  and 
pointedly  excluding  and  distinguishing  monitions 
from  these  censures  which  it    prepares  for  and 
precedes.    In  the  cases  I  have  been  able  to  refer 
to  which  end  in  mere  monition  there  was  almost 
always   some  real  dispute,  and  the  judges  who 
decided  them  appear  to  have  thought  that  making 
tho  defendant,  who  was  in  the  wrong  in  the  dispute, 
pay  the  whole  or  (sometimes)  a  portion  only  of  the 
costs,    was   punishment   enough,   and   to   have 
abstained  of  set  purpose  from  anything  which 
could  be  called  in  ecclesiastical  law  either  punish- 
ment or  oensure.    I  have  protested  against  analo- 
gies from  our  criminal  law,  as  likely  to  mislead ; 
but  I  am  nevertheless  tempted  to  ask  whe  her,  in 
any  book  of  practice  or  even  in  popular  language,  the 
setting  a  man  free  on  his  own  recognisance  to 
come  up  for  judgment,  if  ever  it  should  be  re- 
quired, nas  ever  been  called  either  a  punishment 
or  a  censure  P    What,  then,  is  the  true  character 
of  the  monition  which  we  have  here  to  consider, 
not  professing   to   be   itself  the   sentence,    but 
appended  to  the  sentence,  and  at  least  in  terms, 
and  apparently  containing  the  orders  of  the  court 
after  the  punishment  inflicted  by  it  has  been  fully 
undergone  P    It  must  be  borne  in  mind  that  the 
Gourts  Ghristian,  and  they  only,  administered  the 
procedure  by  which    the    Church  conducted  in 
public  the  discipline  of  its  members.    No  one  can 
read  a  treatise  on  ecclesiastical  law  without  per- 
ceiving that  the  coarts  owe  their  origin  to  the 
claims  of  the  Church  to  regulate  the  life  of  those 
belonging  to  it,  and  to  enforce  upon  them  the 
moral  and  religious  obligations    resulting  from 
their  profession.     The  most  perfunctory  g&nce  at 
the  Prolegomena  of  Van  Espen,  at  the  Preface 
of  Thomasainus    or    Thomassin,    at    the   early 
chapters  of  the  Institutiones  CanonicsB  of  Devotus 
(especially  the  third  section),  or  indeed  at  any 
other  writer  of  authority  on  canon  law,  will  show 
us  that   the   law   professed   to    be  founded  on 
Scripture,  to  be,  as  the  word  signifies,  a  rule  of 
life,  and   that   the   Bishops   and   other  Church 
authorities  professed  to  enforce  it  for  moral  and 
religious  objects,  and  originaUy  by  sentences  of 
moral     and     religious    obligation    only,    which 
appealed  entirely  to   the   heart  and  conscience. 
Originally  no  Court  Christian  could  inflict  any 
temporal   punishment.    In   principle,   therefore, 
there  is  nothing  to  surnrise  us  that  a  Church 
Court  should  proceed,  alter  warning,  to  xx^s  a 
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sentence  of  censure  or  of  .punishment  for  some-  ' 
thing  declared  upon  antbority  to  be  a  breach  of 
the  Church  law,  and  should  add  to  its  sentence  an 
order  to  the  party  not  to  repeat  conduct  which 
had  been  declared  to  be  wrong.  Once  admit 
(which  I  think  cannot  seriously  be  disputed) 
that  Church  Courts  are  according  to  their  idea  not 
courts  for  settling  tempor^  disputes  between  man 
and  man,  but  organs  of  tne  Cnurch  for  enforcing 
discipline,  and  it  follows  at  once  that  the  power  to 
make  such  orders  as  we  have  before  us  here  to  do 
or  to  abstain  from  doing  something  ascertained 
respectively  to  be  right  or  wrong,  is  part  of  their 
very  essence,  and  that  without  such  poTner  their 
use  in  many  cases  would  be  gone.  Take  for 
example  the  case  of  an  incestuous  marriage,  a 
marriage  I  will  suppose  not  incestuous  only 
because  within  some  of  the  more  remote  pro- 
hibited degrees,  but  because  the  sense  of  modem 
civilised  mankind  would  universally  recoil  from 
it,  say,  of  a  brother  or  sister.  Before  Lord  Lynd- 
hurst's  Act,  I  believe,  such  a  marriage  was 
voidable  only  by  the  decree  of  an  ecclesiastical 
court.  Suppose  a  suit  to  avoid  it,  and  the 
marriage  avoided,  and  suppose  further  some 
penance  enjoined,  and  (what  was  done  with  great 
^rticularity  by  Lord  Stowell  in  Burgess  v. 
Burgess,  1  Cons.  393}  an  order  made  to  cease  for 
the  future  from  the  incestuous  cohabitation,  to 
prevent  and  to  put  an  end  to,  which,  and  not 
merely  to  punish  which,  was  the  very  object  of 
the  suit,  if  I  have  rightlv  understood  the  argu- 
ments of  Mr.  Charles  ana  Dr.  Fhillimore,  when 
the  penance  had  been  performed,  the  cohabitation 
could  be  resumed  with  perfect  impunity  as  far  as 
the  court  is  concerned ;  the  court  could  be  defied ; 
and  the  only  means  anyone  could  take  who  wished 
to  put  an  end  to  the  abomination  would  be  a 
series  of  fresh  suits  from  time  to  time,  till  the 
patience  or  the  purse  of  the  sinners  was  ex- 
nausted.  Bearing  in  mind  the  object  and  the 
character  of  the  court,  such  a  contention  appears 
to  me  absolutely  inconsistent  with  them,  if  an 
Act  of  Parliament  said  so,  and  if  there  were 
decisions  of  authoritv  which  established  such  a 
state  of  things,  I  could  only  submit  to  thorn;  but  it 
would  require  an  Act  of  Parliament,  or  a  decision 
direct  in  point,  and  binding  on  me  judicially  to 
make  me  do  so.  Nor  from  the  point  of  view  which  I 
am  endeavouring  steadily  to  keep  to  (viz.,  the 
church  or  ecclesiastical)  is  the  consequence  one 
whit  less  inconvenient,  or  less  inconsistent  with 
the  very  character  of   the  court  if  the  present 

Erohibition  is  upheld.  The  question  in  the  case 
efore  us  in  the  Church  Court  was  a  question  of 
ritual — whether  certain  acts  were  or  were  not 
permissible  by  the  law  of  the  Established  Church 
in  the  most  solemn  ceremony  of  Christian  worship. 
Kitual  in  itself  ma^  be — no  doubt  sometimes  is — a 
matter  of  great  indifference,  or  the  difference 
respecting  it  may  go  no  deeper  than  a  difference 
of  tastes.  But  it  may  be  maide  to  symbolise,  and 
even  to  express,  doctrines  or  practices  of  the 
utmost  practical  importance.  The  ritual  acts 
done  by  Mr.  Mackonoohie  were  of  the  latter  sort. 
Thev  were  done,  and  they  were  avowed  bv  him  to 
be  done,  as  symbols  or  expressions  of  doctrines 
and  practices  which  very  large  numbers  of  the 
members  of  the  Established  Church  (I  do  know, 
and  I  therefore  do  not  express  any  opinion  which 
way  the  absolute  majority  inclines,  but  at  any 
rate  very  large  numbers)  regard  as  abject  and 


mischievous  superstition.     Many  persons  wish  to 
prevent  if  possible  practices  which  they  so  regard 
from  receiving  the  sanction  of  law,  within  and 
becoming  part   of  the  legal  ceremonial  of  the 
national  Church  of  this  country  established  and 
maintained  by  law.     The  highest  ecclesiastical 
court  in  the  country  had  deli^ratelv  determined 
the  acts  to  be  unlawful,  whatever-  they  signified. 
But   Mr.  Mackonoohie   repeated  the  acts,  and 
steadily  defied  the  law.    He  was  told  authorita- 
tively what  the  law  was    by   the  Dean  of  the 
Arches ;  he  was  punished  lightly  for  disobeying 
it ;  but  he  was  told  he  must  not  repeat  his  acts  of 
disobedience.    If  in  matter  of  fact  there  has  ever 
existed  a  practice  in  the  Courts  Christian  to  append 
to  their  sentences  monitions  such  as  the  monition 
here,  capable  of  being  enforced,  as  it  is  proposed  to 
enforce  this,  it  is  surely  a  practice  whicnitis  desir- 
able, if  it  be  lawful,  to  uphold.  Andif  in  anycaseitis 
desirable,  surely  it  is  in  this  case.    If  it  cannot  be 
upheld,  it  is  hardly  extravagant  to  say  that,  unless 
in  every  case  the  extremest  sentence  warranted  by 
law  is  to  be  passed  in  the  first  instance,  the 
discipline  of  the  Church,  so  far  as  it  depends  upon 
its  courts,  is  practically  at  an  end.    The  strong 
and  sensible   observations   by  Lord   Stowell  in 
Mr,  Stone's  case,  1  Cons.  428,  429,  were  indeed 
made  in  a  case  of  doctrine ;  but  they  are  to  the 
full  as  true  in  a  case  of  rituai  practices,  whether 
these  ritual  practices  are  or  are  not  performed  for 
the  sake  of    the  doctrine   which  they  express. 
*'Tbat    any    clergyman,"    says    Lord    Stowell, 
"  should  assume  the  liberty  of  inculcating  his  own 
private   opinions,    in    direct   opposition  to   the 
doctrines  of  the  Established  Church,  in  a  place  set 
apart  for  its  own  public  worship,  is  not  more 
contrary  to  the  nature  of  a  national  Church  than 
to  all  honest  and  rational  conduct.    ...    It 
would  be  a  gross  contradiction  of  its  fundamental 
purpose  to  say  that  it  is  liable  to  the  reproach  of 
persecution  if  it  does  not  pay  its  ministers  for 
maintaining  doctrines  contrary  to  its  own."     The 
right  and  appropriate  mode  of  dealing  with  a  man 
who  will  not  conform  to  the  rules  of  the  society  to 
which  he  belongn,  and  from  which  he  derives  his 
status  and  his  pay,  is  to  remove  him  from  the 
place  he  holds  in  it;  and  probably  a  person  so 
removed  would  command  no  publio  sympathy  in 
his  removal.    Here  it  is  said  that  the  right  and 
appropriate  punishment  (if  there  is  any,  which  is 
disputed)  would  have  been  by  significavit  and  im- 
prisonment;  but  as    this  is  a  punishment,  for 
obvious   reasons,  in  many  cases   impossible  to 
enforce,  though   the   form  of   words  varies,  it 
is    in    sense    and    substance  the    same    thing 
as    saying    there  is   no    right  and  appropriate 
punishment  at    all    unless    a  man    is    to    be 
sent  to  prison    for    diaobedienoe,  there   are,  if 
Mr.  Charles  and  Dr.  Phillimore  be  right  (and,  if  I 
understand.my  brother  Brett,  he  thinks  that  they 
are  right),  no  means  of  enforcing  obedience  in 
matters  of  ritual,  however  important,  except  the 
making  everjr  particular  act  or   set  of  acts  of 
alleged  ritual  irregularity  the  subject  of  separate 
and  distinct  suits  in  court ;  and  as  the  exception 
is  practically  absurd,  there  are,  in  fact,  aocording 
to  this  argument,  no  means.    So  that  in  the  case 
of  the  setting-ap  of  an  idolatrous  image,  or  the 
conducting  an  idolatrous  procession,  a  clerk  cannot 
be  compelled  to  take  down  one  or  disoontinne  the 
other,  after  he  has  undergone  his  sentenoe,  with- 
out in  every  case  a  fresh  suit,  with  all  its  formali- 
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tie8-*a  oonolnsion  which  the  sinoere  respect  I  enter- 
tftin  for  those  who  have  arrtTed  at  it  klone  prevents 
me  from  describing  as  I  think  it  deserves.  Bat, 
after  all,  this  may  be  so ;  and  it  xna^^  be  said*  with 
much  tmth,  that  all  I  liave  been  saying,  admitting 
it  to  be  all  trae,  comes  to  no  more  than  this — that 
from  a  certain  point  of  view,  and  for  certain  par- 
poses,  the  procedure  adopted  by  Sir  Bobert  Philli- 
more  and  Lord  Pensance  is  at  all  events  desirable, 
and  that  it  does  not  show  that  it  is  lawf  al,  or  has 
been  aatborised.  No  doubt  it  does  not  And 
there  are  objections,  said  to  be  formidable,  to  what 
has  been  done.  It  has  been  questioned  whether 
there  is  any  right  to  append  an  order  purporting 
to  affect  future  conduct  to  the  definite  sentence  in 
a  suit»  and  whether  it  is  appended  it  has  any  legal 
force.  As  to  the  fact,  it  has  been  done  too  often 
for  me  to  entertain  the  slightest  doubt  that  it  is 
part  of  the  established  and  recognised  procMadure 
of  the  Ecclesiastical  Courts.  It  has  been  done  in 
times  comparatively  modem  by  Dr.  Lashington, 
by  Sir  Herbert  Jenner,  by  Sir  John  Nicholl,  by 
Lord  Stowell.  It  has  been  done  in  times  more 
ancient,  as  many  of  the  precedents  cited  to  us 
from  the  Betnra  of  Mr.  Rothery  demonstrate.  I 
agree  in  thinking  that  some  of  these  latter  cases 
are  open  to,  and,  for  myself,  I  concur  in,  the  dis* 
paraging  remarks  which  have  been  made  upon 
them.  I  think  them,  however,  strong  to  show 
that  the  practice  existed.  Whether  these  cases 
are  good  and  just  examples  of  it  is  another  matter. 
Then,  if  the  practice  existed,  was  it  a  practice  to 
append  to  sentences  orders  which  seemed  on  the 
hoe  of  them  to  direct  future  conduct,  which  yet 
had  and  were  intended  and  known  to  have  no  such 
power  P  It  is  to  me  incredible,  I  say  so  with 
respect  and  deference  (for  at  least  one  g[reat 
aatnority,  who  has  come  to  an  opposite  conclusion), 
that  Lord  Stowell  and  Sir  John  Nicholl,  for 
example,  would  have  given  the  precise  and  definite 
directions  they  did  for  fature  conduct  in  the  cases 
of  Burgess  v.  Bwrgess  (I  Cons.  384)  and  Black" 
mare  v.  Brider  (2  Phil.  359),  and  Sir  Herbert 
Jenner  in  Burder  v.  Lcmaley  (1  Notes  of  Gas.  552), 
and  Newhery  v.  Ooodunn  (1  Phil.  282),  if  these 
directions  were  of  no  legal  force  or  validity ;  if  all 
that  these  judges  intended  was  to  give  notice  that 
in  case  of  disobedience;  and  in  case  of  a  fresh 
suit  for  fresh  acts  of  di^tobedience  not  other* 
wise.  And,  of  course,  in  case  they  happened 
respectively  to  be  the  judires  trying  the  fresh  salts, 
the  punishment  to  be  awarded  in  those  fresh  salts 
would  be  or  might  be  much  heavier  on  the 
offenders.  Such  does  not,  £  will  own,  appear  to 
me  to  be  the  fair  and  reasonable  constraction  of 
the  language  need  by  those  jadges.  There  is 
nothing  in  their  language  to  show  3ia,t  they  were 
making  anything  out  ordinary  and  every-dav 
decrees  ;  and  they  seem  to  me  to  be  witnesses  who 
prove  conclusively  the  constant  prevalence  in 
these  courts  of  a  practice  the  veiy  existence  of 
which  is  disputed.  I  answer,  therefore,  my  first 
question  thus :  Whether  the  snit  in  which  the 
monition  before  us  was  issued  is  kept  alive  by 
the  monition  or  not  I  will  not  take  upon  me  to 
determine ;  but  I  think  there  is  abandance  of 
authority  to  show  that  the  Courts  Christian  have, 
as  far  back  as  evidence  reaches,  asserted  a  )uris- 
diction  over  the  future  conduct  of  parties  in  a  suit 
before  them,  where  the  conduct  of  those  parties  has 
been  the  subject  of  the  suit ;  and  as  I  think  this 
assertion  a  perfectly  natural  one  for  the  Court 
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Christian  to  make,  so  I  do  not  believe  that  it  was 
or  was  ever  intended  to  be,  merely  verbal  and  in- 
capable of  being  enforced  in  act.  Then  arises  the 
second  question,  assuming  that  the  course  and 
practice  of  the  Courts  Christian  do  warrant  the 
appending  of  a  monition  to  a  definite  sentence,  can 
disobedience  to  such  a  monition  be  punished  either 
at  all  or,  at  any  rate,  by  suspension  P  It  is  said, 
and  as  the  assertion  has  not  been  controverted  at 
the  bar — and  I  have  no  knowledge  of  my  own 
which  enables  me  to  controvert  it — I  must  take  it 
to  be  true  (subject  to  an  observation  on  the  case 
of  the  Bishop  of  Lincoln  v.  Day,  I  Bob.*  724),  that 
there  is  no  recorded  instance  till  quite  in  recent 
times  of  anyone  being  brought  summarily  before 
the  court  after  the  conclusion  of  a  suit,  and  being 

Punished  for  disobedience  to  this  kind  of  monition, 
here  are,  no  doubt,  abundant  instances  of  punish- 
ment for  disobedience  to  monitions  in  the  nature 
of  process  in  the  coarse  of  a  sait,  and  for  dis- 
obedience to  monitions  at  the  end  of  a  civil  suit, 
and  forming  part  of  a  sentence  ordering  some 
specific  act  to  oe  done ;  as,  for  example,  payment 
of  costs  or,  in  a  testamentary  suit,  the  exoiibiting 
of  an  inventory  or  an  account.    But  it  is  agreed 
that  such  instances  as  these  latter  are  not  to  the 
point ;  and  it  is  said,  and  I  will  for  the  present  so 
take  it,  that  there  are  no  instances  which  are. 
Now,  I  confess  I  am  not  so  much  impressed  as 
others  no  doubt  are  by  this  i4>senoe  of  instances. 
Till  the  beginning  of  the  present  century,  there 
ai*e,  with  the  exception  of  Sir  George  Lee's  two 
volumes,  no  regular  ecclesiastical  reports.    The 
abstracts  of  cases  furnished  by  Mr.    Bothery's 
Beturn  takes  us  a  good  deal  further  back,  and 
there  are  occasional  and  indeed  not  infrequent 
notices  of  the  practice  of  the  Ecclesiastical  i courts 
in  our  own  old  reports  and  digests,  where  the 
subject  is  prohibition.    But  Mr.  Kothery's  Beturn 
is  only  of   cases    which  were  appealed   to  the 
delegates ;  of  these,  seven  only  even  remotely,  as 
Mr.  Bothery  informs  us,  involved  any  question  of 
doctrine  or  ritual ;  and  if  those  seven  be  looked  at 
there  is  not  a  single  one  which  from  its  circum- 
stances could  give  occasion,  as  in  fact  none  did 
give    occasion,  to  such  a  sentence  as  the  one 
before    us.      But   further,    if  our   ecclesiastical 
records  had  been  as  rich  as  they  are  poor,  it  would 
not  be  the  majority  of  cases  in  which  we  should 
expect  to  find  these  monitions.     Further,  as  a 
rule,  monitions  are  obeyed ;  in  this  country  men 
are  wont  to  submit  to  the  law  as  declared  by  the 
courts;  and  iu  these  tolerant  days  it  is  only,  I 
think,  among  the  clergy  of  the  Established  Church 
that  persons  are  to  be  found  who  disobey  the  law 
on  principle,  and  claim  credit  for  their  disobedience 
as  a  virtue.    I  should  not,  therefore,  expect  to  find 
many  instances   recorded   of   resistance  to   the 
orders  of  monition,  nor  by  consequence  of  proceed- 
ing taken  to  punish  or  overcome  such  resistance. 
There  is,   however,  one  such  case  at    least,  on 
which  it  is  fit  to  say  a  word,  because  its  exact 
import  has  been,  I  think,  a  little  misconstrued  by 
a  great  lawyer,  generally  most  accurate  in  his 
account  of  the  cases  which  he  cites  or  examines. 
It  is  in  the  case  of  Ths  Bishop  of  Lincoln  v.  Day 
(I  Bob.  724).    It  has  been  said  that  this  is  a  case 
showing  clearly  that  there   was   no  instance  of 
deprivation  for  contumacy  or  contempt.    But  if 
the  case  is  looked  at  it  will  be  seen  this  is  not 
so.    Deprivation  was  prayed  by  counsel  for  the 
original  offence,  that  of  drunkenness,  and  Sir 
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Herbert  Jenner,  saying  that  the  case  not  the  con- 
tempt was  "  most  aggrayated,"  declined  to  deprivio 
for  It,  as  there  was  no  precedent  for  inflicting 
such  a  punishment  on  such  an  offenoe,  namely, 
drunkenness.  The  defendant  was  suspended  ab 
officio  €t  henefido  for  three  years ;  he  underwent 
his  full  sentence,  and  some  months  after,  on 
resuming  his  functions  without  a  certificate  of 
good  conduct  during  the  three  years  of  suspen- 
sion, he  was  pronounced  in  contempt  upon  moni- 
tion, and  his  contempt  was  signified.  If  the 
defendant  had  misconaucted  himself  during  the 
three  years  of  suspension,  he  could  never  have 
obtained  the  certificate ;  and  the  principle  of  his 
case  is  that  at  any  time  during  nis  whole  life, 
though  he  had  undergone  his  punishment,  the 
sentence  would  have  been  sufficiently  alive  to 
bring  him  under  the  penalties  of  contempt  (what- 
ever those  penalties  were)  if  he  disobeyed  its 
order.  I  do  not  think  it  an  answer  to  say  that  as 
the  sentence  was  actual  suspension  for  three 
years,  and  then  further  until  be  produced  a  certi- 
ficate of  good  conduct,  the  sentence  was  a  con- 
tinuing one  of  suspension.  Sir  Herbert  Jenncr 
clearly  did  not  think  so.  He  refused  to  deprive, 
which  is  but  another  word  for  perpetual  suspen- 
sion. And  if  it  be  said  that  the  clerk  by  his  own 
act  turned  a  temporary  sentence  into  a  perpetual 
one,  then  it  must  be  admitted  that  by  acts  done 
subsequent  to  the  sentence  the  power  of  the  court 
is  enlarj^ed ;  and  a  sentence  of  one  kind  can,  by  a 
reservation  made  in  it  or  an  addition  made  to  it 
after  it  had  been  pronounced,  be  changed  into  a 
sentence  of  another  kind.  But  substantially  that 
is  the  very  thing  which  has  been  done  in  the  case 
before  us.  The  same  thing  has  been  done  and 
was  upheld  by  the  Queen's  Bench  in  E,  v.  Ths 
Bishop  of  Oxfwd  (21  L.  J.  339,  Q.B.),  in  which  one 
of  the  judges,  not  i^orant  of  ecclesiastical  law, 
draws  a  pom  ted  distinction  between  sentences  in 
pcmam  and  sentences  for  reformation — a  distinc- 
tion which  the  arguments  in  favour  of  ths  prohi- 
tion  altogether  overlook,  though  a  very  slight 
acquaintance  with  the  elements  of  ecclesiastical 
law  would  ascertain  its  existence  and  importance. 
I  conclude,  therefore,  both  on  reason  and  on 
authority,  that  such  a  monition  as  we  are  con- 
cerned with  is  a  perfectly  lawful  act  in  a  Court 
Christian,  and  that  disobedience  to  it  may,  in  some 
form  or  other,  be  punished.  Bat  then  in  what 
form  P  May  it  be  by  suspension  P  This  is  the 
next  question,  and  one  of  the  most  important. 
Now  first  I  am  unable  to  see  that  this  is  or  can 
be  anything  but  a  question  of  procedure  in  the 
strictest  sense.  It  has  been  admitted  from  the 
beginning  that  this  punishment  might  be  in- 
flicted on  this  defendant  for  this  very  offence 
charged  against  him  as  the  result  of  a  fresh  suit. 
It  is  not  said  that  the  punishment  is  inappropriate 
to,  or  excessive  for,  tne  offence  as  an  offence,  nor 
that  Mr.  Mackonochie  had  not  the  fullest  notice, 
nor  that  he  was  deprived  of  any  real  or  substantial 
ad^nntage  by  the  course  pursued.  I  pass  by,  with 
the  observation  that  it  is  the  purest  petitio  prin^ 
cipii,  the  argument  that  Mr.  Mackonochie  had  no 
notice  in  fact,  because  he  had  no  notice  which  he 
was  bound  to  treat  as  one.  He  elected  not  to 
appear,  and  to  take  the  consequences  whatever 
thpy  might  be.  Still  it  is  said  that  these  conse- 
quences were  at  the  worst  imprisonment  and  not 
suppension,  and  therefore  there  should  be  prohi- 
bition.   I  will  give   my  reasons  presently   for 


thinking  that,  aasuminff  the  premise,  the  conclu- 
sion does  not  follow ;  but  I  will  first  examine  the 
premise.  I  will  assume  that  there  are  no  reeorded 
cases,  except  the  oases  of  Martin  v.  Madconaehie 
(L.  Hep.  3  P.  0.  52)  and  ffebberd  v.  Parchas 
(L.  Bep.  4  P.  0.  301)  before  the  Privy  Council, 
in  which  a  clerk  has  been  suspended  for  dia- 
obedienoe  to  a  monition  appended  to  a  sentence 
delivered  in  a  regularly  instituted  and  prosecuted 
suit.  This  would  not,  I  apprehend,  be  of  itself 
sufficient  to  show  that  the  proceeding  was  un- 
warranted. Instances  only  of  resistance  to  such  a 
power  as  this  would  be  recorded  in  the  books, 
and  that,  under  circumstances  which  I  need  not 
repeat,  no  instances  have  been  found  of  a  recorded 
resistance  to  the  power  does  not  at  all  show  that 
the  power  has  not  been  exercised.  The  two  oases 
in  the  Privy  Council  are  said  not  to  be  sufficient 
to  show  that  it  is  warranted;  and  the  inquiry 
therefore,  I  presume,  becomes  one  in  which  prin- 
ciple is  to  be  considered  and  not  authority.  The 
principle  supposed  to  be  violated  by  the  proceed- 
ing is  this,  that  as  deprivation  of  a  clerk  cannot 
take  place  except  with  all  the  formalities  of  a 

Slenary  suit,  and  as  suspension  is  temporary 
eprivation,  it  cannot  be  inflicted  according  to  the 
course  and  practice  of  the  Court  Christian,  as  the 
result  of  a  summary  proceeding.  Now  the  pro- 
oeedinff  here  was  summary,  and  therefore  one  of 
the  mam  principles  according  to  which  ecclesias- 
tical jurisdiction  is  exercised  has  been,  it  is  said, 
violated.  It  was  certainly,  to  my  mind,  very  sur- 
prising to  hear  that  a  censure  or  punisnment 
applicable  to  clerks  only,  could  not  be  applied  to 
clerks  when  they  disobey  the  orders  of  the  Churoh 
Courts.  But  in  a  subject-matter  with  which  I 
have  no  pretence  to  be  familiar  this  is  nothing. 
It  has,  however,  led  me  to  look  carefully  into  the 
supposed  authorities  on  which  the  proposition  is 
based.  In  my  opinion  the  proposition  is  abso- 
lutely baseless,  thoaj|[h  I  must  ooserve  that  out  of 
the  voluminous  writers  ^  on  ecclesiastical  law, 
ancient  and  modern,  it  is  not  difficult  to  find 
isolated  passages  right  in  their  context  intelligible 
to  the  ecclesiastical  lawyers  and  judges  for  whom 
they  were  written ;  but  likely,  unless  a  great  deal 
more  than  the  passages  themselves  is  read  and 
considered,  to  mislead  a  man  not  familiar  with 
the  subject,  and  convey  to  him  an  entirely  false 
impression.  I  do  not  think  it  necessary  to 
examine  at  any  length  the  argument  founded  upon 
the  passage  in  Conset,  part  1,  sect.  2,  because  1  do 
not  at  all  doubt  that  if  this  is  a  cause  in  the  sense 
in  which  that  word  is  used  by  Conset,  the  whole 
proceeding  is  absolutely  void  as  violating  the  pro- 
visions of  the  Churoh  Discipline  Act  (3  &  4  Yiot. 
o«  86).  But  then  it  is  said  that  if  it  is  not  a  fresh 
cause  and  fresh  proceeding,  and  therefore  void  (aa 
I  agree  in  that  case  it  would  be)  by  virtue  of  t^a 
last-mentioned  statute  it  is  a  proceeding  against 
a  clerk  for  contumacy,  and  that  for  oontumaoy 
suspension  is  not  a  lawful  punishment.  I  am  not 
of  that  opinion.  In  the  first  place  suspension  eo 
nomine  is  in  canons  and  books  oi  authority  awarded 
as  a  censure  or  punishment  for  disobedience  to 
authority,  contempt  or  contumacy.  It  is  so  in 
Lyndwood,  p.  39.  I  do  not  forget  the  gloss  upon 
this  passage  referred  to  bv  Mr.  Charles,  to  whidi 
I  will  return.  It  is  so  in  the  68th  and  the  122Bd 
of  the  canons  of  1604.  It  is  so  in  numerous 
instances  (I  have  myself  oounted  above  twenty)t 
in   the  single  ooUeotion   of  Johnson's  English 
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CttnoDB,  ranging  from  the  Gonqnest  to  1468.    It 
is  80  in  the  44th  section  of  the  appendix  to  Gkxlol- 
phin,  as  to  which  I  do  not  forget,  and  will  recur 
to,  Mr.  Charles's  observations.    It  is  so  in  a  con- 
fttibntion  of  Otbobon,  which  may  be  found  either  in 
Gibson  (209),  or  in  the  second  part  of  Lyndwood 
(111).     It  will   be    found    also    described  as  a 
censure  in  many  cases  and  many  forms,  in  the 
first  chapter  of  the  second  title  in  the  first  part  of 
Lyndwood,  where  at  pp.  10,  11,  12.  the  whole 
subject  is  discussed  at  great  length  and   with 
infinite  minnteness.    Indeed,  I  think  it  is  impos* 
aible  to  look  even  carelessly  throuch  any  collec- 
tion   of  canons,  or  notes  upon  them,  without 
being  amazed  at  the  statement  that  suspensions 
in  the  days  of  those  canons,  and  of  the  bishops 
and  judges  who  had  to  enforce   them,  was  no 
appropriate   punishment   for    the   contempt   or 
disobedience  of  a   clerk.     But  further    it   is   a 
panishment  which  has  actually  been  inflicted.    I 
think  the  case  of  HarrUon  y.  The  Arehbishop  of 
Dublin  (2  Bro.  P.  G.  2Dd  ed.  199)  is  on  this  point 
conolusive,  and  has  the  authority  of  the  House  of 
Lords.    I  am  on  the  single  point  whether  suspen- 
sion is  an  appropriate  penaltjr  for  a  contumacious 
clerk.    The   report   shows  either  that  the  point 
now   made  was   not  taken  by   Sir  E.  Northey 
and  "Mr,  Lutwyche,  who  argued  for  the  prohibi-. 
lion,  which  if  it  could  have  availed  them — ^remem- 
bering  their   characters    and   looking   at  their 
amiment — I  think  incredible;    or  that   it  was 
taken  (and  this  is  I  think  the  true  view  to  be 
gathered  from  p.  203)  and  was  distinctly  over- 
ruled.   With  great  respect  for  those  who  difiPer,  I 
do  not  think  it  relevant  to  the  point  I  am  upon  to 
say  that  the  suspension  here  was  in  a  court  of 
visitation,  and  as  the  result  of  a  suit.    But  in 
matter  of  fact  I  do  not  think  it  was  the  result  of 
a  suit,  except  so  far  as  all  discipline  conducted  by 
a  bishop  or  a  visitor  in  visitation  may  be  said  to 
be  in  a  court,  and  the  persons  visited  may  be 
called  parties  to  a  legal  proceeding,  I  cannot  find 
an  indication  in  this  case  of  a  suit.    In  the  earlier 
case  of  The  Bishop  of  Kildare  v.  The  Archbtahop 
of  Dublin  (2  Bro.  P.  G.  179),  there  is  at  the  end  of 
the  declaration  something  which  looks  like  it.    I 
read  it  as  the  legiJ  phraseology  in  which  the 
ordinary  prucee dings  at  a  visitation  are  described, 
but  if  I  am  wrong  the  language  in  the  latter  case, 
Harrison  v.  The  ArMishop  of  Dublin   (2  Bro. 
P.  0.  2od  ed.   199)  is  very  different ;  and  it  is 
possible,  though  I  do  not  myself  beliave  it,  that 
the  Archbishop  of  Dublin  mav  have  treated  the 
Bishop  of  Kiloare,  who  was  the  Dean  of  Ghrist 
Ghurch,  with  more  formality  than  he  treated  Mr. 
Harrison,  and  it  is  observed  that   it   nowhere 
appears  what  sentence  the  Archbishop  passed,  if 
any,  upon  the   Bibhop   of  Kildare.     The  same 
punishment,  or  rather  deprivation,  which  is  per* 

etaal  suspension,  was  also  inflicted  in  the  case  of 
r.  Morrison,  the  sentenoe  upon  whom,  setting 
out  aU  the  proceedings,  is  given  at  length  by 
Gibson  p.  1547;  but  idthough  contumacy  was  no 
doubt  one  of  Mr.  Morrison's  offences,  he  was 
guilty  also  of  persistent  non-residence,  and  the 
sentenoe  of  deprivation  b  expressed' to  be  passed 
in  the  interests  of  his  parish.  There  are  cases 
alio  in  Mr.  Bothery's  fieturn  which,  though  they 
mty  be,  probably  ure,  open  to  comment,  at  least, 
ss  I  have  before  said,  bear  witness  to  the  existence 
of  the  practice.  It  has  been  arirued,  however,  that 
wbtti  the  word  '*  suspension     by  itself  is  used 


in  a  canon,  it  is  always  to  be  taken  as  importing 
suspension  ab  inaressu  eecUsics  only.    It  is  useless 
to  complain  of  an  argument  which  was  I  presume 
ho>ndfiae  urged,  but  it  is  not  a  little  astonishing. 
The  whole  foundation  for  it  is  a  line  in  a  gloss 
on  a  canon  of  Pelham,  in  the  49th  page  of  the  first 
part  of  Lyndwood,  as  to  the  proper  supply  of  oil 
in    baptism,      "8ii&   posnd   suspensionis*'      The 
gloss   lays    down    the   very  good    general  rule 
that  in  penal  legislation  general  words  are  to  be  - 
taken  in  mitiori  sensu.    And  then  it  says :  "  Ex 
quibus  videtur  (no  more)   quod  sententia  suspen* 
sioni,  hie    lata  debet  intelligi    de  minus  posnaiif 
scilicet  ab  ingressu  ecclesicB  et  hoc  puto  verum  non 
obstante  quod  talis,  de  quali  hie  dicUur,  deponendus 
esset  secundum  canones  ut  predisii,  et  sic  seniire 
videtur  J  de  Atho  vn  constitutions  Othonis**    It  is 
not  very  easy  to  follow  a  reference  in  Lyndwood, 
but,  after  the  best  study  I  can  make  of  it,  I  must 
say  that  John  of  Atho  does  not  appear  to  me  so  to 
think.     However  this  may  be,  nothing  can  be 
slighter  and    more    uncertain    than    3nB  gloss 
which  is  seriously  put  forward  in  laying  down  a 
general  canon  of  construction  for  the  word  supen- 
sion.     I    observe    that  in  a  gloss  of    John  of 
Atho  himself,  Lyndwood,  part  ii.  p.  13,  it  is  said 
there  are  no  less  than  twenty-five  different  sorts 
of  suspension,  each  with  its  sub-divisions  ;  somo 
of  these    sub-divisions    &r    more   trivial   than 
suspension  ab  ingressu. .  1  need  not  point  out  the 
effect  of  this  upon  the  argument  that  suspension 
simpliciter  always  means  suHpension  ab  ingressu 
eccMsioB,  because  the  word  is  to  be  taken  in  mitiori 
sensu.    In  the  same  page  there  is  a  discussion 
whether,  if  suspension  aoenefioio  were  not  named 
suspension  ab  officio  would  have  included  it,  and 
it  is  decided  in  the  affirmative.    And  in  a  Gon- 
Btitution,  p.    iii.,  *'  De  Oblationibus  Gapellarum 
Eestituendis  E(*olpsi89  Matrici,  "  where  a  man  is 
said  in  a  canon  of  Atho's  "  si  oontempserit  vinculo 
Buspensionis  innodari,"   the   gloss    of  John  de 
Atho  is  simply  this  scilicet  db  officio.    The  same 
authority  also  says,  in  a  gloss  to  the  Gonstitutio 
de  Habitu  Glcricorum  (p.  88),  tiiat  a  different 
principle  is  to  be  applied  where  suspension  is 
inflicted    by    the    law   ipso   facto,   and    where 
suspension  is  the  sentence  of  a  judge;  and  the 
doctrine  of  the  gloFS  on  which  so  much  reliance  is 
placed  does  not  apply  in  the  latter  case.    Further, 
though  suspenpion  ab  ingressu  may  be,  and  some- 
times is,  inflicted  on  a  clerk,  it  is  a  punishment  in 
its  nature  far  more  appropriate  to  laymen.     So 
little  is  it  considered  a  clerical  punishment,  that 
in  the  locus  classious  in  Oughton  it  is  not  even 
mentioned;  in    a   long  chapter   on   Ayliffe  on 
suspension  there  is  no  allusion  to  it;  it  is  not 
mentioned  as  a  kind  of  suspension  in  GaWin's 
Lexicon;  it  is  not  mentioned  in  the  chapter  in 
Bingham  on  clerical  punishments  ^xviL  1).    In 
Gibson,  1047,  where  several  sorts  of  suspension 
are  described,  suspension  ab  inaressu  is  said  to 
relate  '*  to  the  laity  chiefly."    €k)aolphin  speaks  of 
"  suspension  ab  ingressu  ecdesios  "  as  "  inflicted 
upon  lay  persons  for  smaller  crimes  and  con- 
tempt" (App.  48),  and  in  the  statute  against 
brawling  (5  &  6  Edw.  6,  c.  4,  s.  1)  the  ordinary  is 
for  tbe  same  offence  to  suspend  the  offender  if  he 
be  a  layman  ab  ingressu  ecdeei^B,  if  he  be  a  clerk, 
from  tbe  ministration  of  his  offioe.    Probably  this 
disposes  of  the  proposition,  founded  only  on  a  mis- 
understood fragment  of  a  gloss  upon  two  words  in  a 
single  canon  in  Lyndwood,  that  suspension  always 
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means,  in  canons  applioable  to  clerks,  saspensioa 
ab  ingrewu  ecdeaicB,  a  sort  of  saspension  which 
▼ery  rarnly  applies  to  them  at  all,  and  is  not  even 
mentioned  in  great  and  learned  works  which  treat 
of  panishments  peculiar  to  them.    Yet  this  as- 
tonishing proposition  was  apparently  with  perfect 
seriousness  pressed  upon  the  court,  and  I  must 
say  that  it  is  one  of  the  inconveniences  which 
follows' the  using  of  these  courts  as  in  the  nature 
of  courts  of  appeal  from  the  Courts  Christian,  that 
scraps  of  Toluminous  and  indigested  writers,  neces* 
sarily  unfamiliar  to  counsel  are  cited  to  a  court  also 
necessarily  unfamiliar  with  them,  and  that  it  neces- 
sarily takes  an  amount  of  time  and  trouble  wholly 
inoommensurate  with  the  result  to  show  their 
entire  irrelevancy.     I  will  say  only,  as  to  the 
authori^  of  the  appendix  to  Godolphin,  that  I 
cannot  find  in  any  text-book,  or  in  any  judgment, 
any  distinction  drawn  between  it  and  the  rest  of 
the  book — anything  to  disentitle  it  from  receiving 
the  deference  which  is  due  to  a  writer  called  by 
Lord  StoweU  "  an  oiacle ; "  and  if  the  passage  has 
Godolphin's   authority,    then   it  is  expressly  in 
point  in  support  of  the  present  sentence.    For 
myself,  I  believe  that  Godolphin  meant  it,  for  in 
the  27th  chapter  on  deprivation   in  the  body  of 
bis  book,  in  a  part  of  it  as  to  which  no  question  of 
authentioiby  can  possibly  arise,  he  places  "con- 
tempt" as  the  second  of  the  three  "causes  of  de- 
privation," the  other  two  being  want  of  capacity  and 
crime.    But  deprivation  is  perpetual  suspension, 
and  what  is  true  in  principle  of  the  greater  must 
be  true  of  the  less.    If  a  clerk  may  be  deprived  for 
contempt,  it  is  to  my  mind  quite  impossible  to 
deny  that  he  may  be  suspended.    There  remain  to 
be  considered  the  two  oases  in  the  Privy  Council 
{Martin  v.  Maekonockis^  L.  Bep.  8  P.  C.  409,  and 
Hebbert  y.  Purchas,  L.  Rep.  4  P.  C.  301),  which  the 
Lord  Chief  Justice  in  his  judgment  mostly  truly 
states  to  be  binding  on  Lord  Penzance,  but  which, 
be  thinks,  were  wrongly  decided,  and  the  autho- 
rity of  which  is  in  his  opinion  not  binding  upon 
the    Queen's    Bench,    nor    d  fortiori  upon  us. 
Binding,    in   the    sense   in  which  that   word  is 
commonly  understood  in  these  courts,  certainly 
these  cases  are  not,  because  the  Privy  Council  is 
not  a  Court  of  Appeal    from    any  part  of  the 
Supreme  Court.    It  is  agreed,  however,  that  the 
judgments  of  the  Privy  Council  are  entitled  in 
every  English  court  to  great  deference ;  and  I  go 
in  this  case  further,  and  being  prepared  to  hold, 
for  reasons  which  I  shall  presently  assign,  that 
this  is  a  question  of  procedure,  I  think  that  the 
jadgments  of  the  highest  Ecclesiastical  Court  in 
the  country  as  to  its  own  procedure  do  in  a  sense, 
and  with  some  limitations,  conclude  such  a  question 
in  every  other  court  in  the  kingdom.     Such  cer- 
tainly appears  to  have  been  the  opinion  of  the  court 
of  King's  Beuch  in  Ackerly  v.  Parkinson  (3  M.  &  S. 
426),  when,  in  speaking  of  a  decision  of  the  Court 
of  Delegates  that  a  certain  citation  was  a  nullity, 
Le  Banc,  J.  says :  *<  That  I  thiuk  is  to  be  assumed 
from    the    ultimate   decision    of    the    Court    of 
Delegates,  which  is  a  court  of   competent  juris- 
diction, and  whose  sentence  is  to  be  considered 
as  compulsory  on  us."  Indeed,  if  the  Judicial  Com- 
mittee cannot  conclusively  determine  on  the  pro- 
priety of  the  steps  in  their  own  courts  for  arriving 
at  a  conclusion,   which  it  is  conceded  they  can 
arrive  at  by  some  steps,  they  will  be  the  only 
tribunal  in  the  country  to  which   such  a  power 
is  denied.    I  am  quite  unable  to  accede  to  the 


position  that  the  Judicial  Committee  of  the  Privy 
Council  can  be  prohibited  in  the  exercise  of  iu 
functions   by  the  judges   of  any  portion  of  the 
Supreme   Court,     xet  this  is  a   position  almost 
essential  (and  ouite  rightly  so  treated  by  the 
Lord  Chief  Justice)  to   ihe  maintenance  of  the 
judgment  of  the  court  below.      Still  lees  am  I 
able  to  accede  to  the  reason  for  this  opinion  given 
by  him  in  his  very  powerful  judgment,  viz.,  that 
the  jurisdiction  of  the  Court  of  Delegates   was 
transferred  to  the  Privy  Council,  and  that  as  the 
delegates  were  so  often  prohibited  as  to  show  that 
they  were  liable  to  prohibition,  so  is  the  Judicial 
Committee,  so  long  as  it  is  exercising  the  juris- 
diction of  the  delegates,  subject  likewise  to  pro* 
hibition.    With  great  deference,  I  do  not  think 
this  consequence  follows.    The  jurisdiction  of  the 
Courts  Christian  in  matters    testamentary   and 
matrimonial  was  by  20  &  21  Yict.  co.  77,  85, 
respectively  transferred  to  Her  Majesty,  to  be 
exercised  in  the  modern  Courts  of  Probate  and 
Divorce.    The  appeal,  which  had  before  been  to 
the  delegates  and  the  Privy  Council,  was  trans- 
ferred    to    the    House    ol    Lords,      No  ^  new 
jurisdiction    was    created ;     the    old    jurisdic- 
tions were  transferred.    Did  the  House  of  Lords, 
BO  long  as  it  was  exercising  this  final  jurisdiction, 
become  subject  to  the  controlling  jurisdiction  of 
the  courts  at  Westminster  by  way  of  prohibition  P 
If  the  appeal  from  the  Court  of  Probate  had  been 
given  by  statute  to  the  Court  of  Common  Pleas 
or  the  Court  of  Queen's  Bench,  would  either  oourt 
have   become   subject    to    prohibition  from  the 
other  P    Sorely  not.     The  jurisdiction  is  trans- 
ferred to  a  court,  and  that  court  exercises  it  as 
part  of  its  own  jurisdiction,  subject  to  prohibition 
or  not  according  as  the  court  itself  was  or  was 
not  subject  before  the  transfer  P    Was  then  the 
Privy  Council  subject  to  prohibition  before  this 
transfer  P    It  is  true  that  in  Ex  parte  Smith  (2 
C.  M.  &  B.  748)  the  point  appears  to  have  been 
assumed,  but  the  court  decided  against  the  appli- 
cation for  prohibition  without  hearing  any  argu- 
ment against  it.    The  case  of  the  BUkop  of  Exeter 
V.  Oorham  (5  Ex.  630)  was  argued  on  both  sides 
in  the  Court  of  Exchequer  only,  as  the  Courts  of 
Queen's  Bench  and  Common  Pleas  had  previously 
refused  the  rule.    In  the  Exchequer  there  is  no 
doubt  that  Sir  John  Jervis,  one  of  the  acutest  and 
ablest  lawyers  of  modem  times,  while  questioning 
the  power  of  that  particular  court  to  grant  pro- 
hibition, appears  to  have  conceded  the  existence 
of  the  power  in  tho  Queen's  Bench  and  Common 
Pleas.      In  the  judgment   of   the  oourt  iu  5iii 
Jixchequer  the  point  is  not  noticed,  nor  does  it 
appear  to  have  oeen  ever  decided.    This  state  of 
authority  leaves  me  free  to  say  that  it  seems  to 
me  very  difficult,  if  not  impossible,  to  maintain 
the  existence  of  the  power.   The  Queen  in  Council 
is    in    many    matters,    including    ecclesiastical 
matters,   the   Supreme  Court  of  Appeal.    The 
Judicial     Committee     of     the     Privy    Council 
humbly  advise    Her   Majesty,   or   rnport   their 
opinion  to  Her  Majesty,  and  probably   all  the 
members  of  this  court  have  be«n  present  wben 
such  reports  have  been  presented  to  Her  Mtgesty, 
and  have  been  formally  approved  by  her,  ore  fattus, 
and  as  her  own  personal  act.    As  she  approves  on 
the  advice  of  a  minister,  I  entertain  no  doubt  that 
on  the  same  advice,  and  subject  to  the  minister's 
responsibility  to  Parliament,  she  could  disapprove, 
and  it  seems  equally  difficult  to  prohibit  Privy 
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Gonncillora  from  giTing  advice,  or  to  affect  in  the 
Qaeen's  name  to  prohibit  the  Q^^^i^  herself.    Yet 
this  is  not  an  otioee,  or  merely  cnrioas  inquiry ; 
hecaose,  althoagh  it  is  not  absolately  necessary  to 
decide  the  point,  and  I  do  presume  to  decide  it^ 
yet  if  the  Judicial  Committee  cannot  be  prohi- 
bited, they  may  be  appealed  to  in  order  to  enforce 
Lord  Penzance's  order,  if  he  refuses  to  enforce  it, 
in  obedience  to  the  prohibition  of  the  Queen's 
Bench;    and  as   the   Judicial    Committee   have 
abneady  decided  that  such  an  order  is  valid,  there 
can  be  no  reasonable  doabt  that  they  would  en- 
force it,  and  the  conflict  of  courts  would  be  at  the 
least  highly  inconveoieut.     Nor  could  the  con- 
flict be  avoided  in  this  case,  because  the  writ, 
as  I  understand  it,  is  directed  to  the  court  itself, 
and,  if  it  could  be,  it  is  not  directed  to  the  party. 
No  doubt,  if  a  party  to  a  cause  takes  any  steps  to 
enforce  a  prohibited  decree  or  judgment,  he  mav 
be  punished  by  the  court  which  prohibits.    But  if 
he  applies  only  to  the  court  which  has  been  prohi- 
bited to  enforce  its  order,  and  up<»i  refusal  appeals 
to  a  court  which  cannot  be  prohibited,  I  much 
doubt  if  there  is  any   authority  for  sayinff  he 
would    be    guilty    of    contempt      And    if   he 
were,  the   spectacle    would   be   presented   of  a 
person  imprisoned  for  contempt  in  ti^ng  steps  to 
enforce  an  order  which  a  court  not  subject  to 
prohibition   declared  to  be  perfectly  valid,  and 
proceeded  to  enforce.    All  this  seems  to  me  to 
show  the  extreme  inconvenience  of  holding  that  a 
procedure  or  practice  (for  I  do   not   desire  to 
assume  a  point  in  dispute),  upheld  by  the  highest 
Ecdesiantical  Court,   is  ground  for   prohibition 
when  pursued  by  an  inferior  one.    1  admit,  of 
course,  that  this  consideration  is  not  absolutely 
ooQclusive.    But  on  the  whole,  I  answer  my  second 
question  by  saying  that  there  seems  to  me  to  be 
abundant  authority  for   holding   that  the  sus- 
pension in  this  case  was  warranted  by  the  course 
and  practice  of  the  Ecclesiastical  Courts.     It  is 
said,  however,  that  it  cannot  bo  regarded  as  pro- 
cedure only.    Now  this  is  a  very  difficult  question 
to  discuss.    What  is  procedure,  and  therefore,  if 
wrong,  matter  of  appeal  only ;  and  what  is  juris- 
diction, ^  and    if    wrongly  asserted,    matter   for 
prohibition,   is   almost   impossible  to  define  in 
general  language.     The  same  thing  will  often 
strike  different  minds,  some  as  error  in  proce- 
dure, some  as  excess  of  jurisdiction.     I  do  not 
pretend  to  speak  with  confidence  in  a  matter 
where  so  many  of  my  colleagues  difier  from  me, 
bat  I  am  unable  to  see  that  this  is  anything  but 
procedure.     The  subject-matter  is  clearly  within 
the  jurisdiction  of  the  Court  Christian.   It  matters 
not  that,  as  has  been  suggested,  Mr.  Maokonochie 
might  be  indicted  for  breach  of  the  statute  law  in 
ministering  contrary  to  the  Act  of  Uniformity. 
He  is  accused  of  an  ecclesiastical  offence.    The 
punishment  is  one  which  for  this  offence  the  Court 
Christian  may  infiiot.    It  is  said  that  it  has  been 
urived  at  by  wrong  process.    I  do  not  think  so ; 
bat  if  it  has,  what  is  arriving  at  a  legitimate  end 
hv  a  wrong  road  but  erroneous  procedure  P    In 
Sm  parte  Smyth  (2  C.  M.  &  R.  748;  3  A.  4^  E. 
719)9   the  Court  of  Appeal  decided   something 
not  matter  of  appeal,  and  on  which  the  appel- 
u&t    had    not  been    heard:    Held,    procedure. 
In   Q<mck  ▼.  ToU   (March   98),   the  court   had 
proceeded     then     to     sentence,     without    any 
citation  of  the   person   sentenced.    Held   that, 
whether  citation  waa  needfbl  by  the  practice  of  the 


court  or  not,  it  was  error  in  procedure  and  not 
matter  of  prohibition.  In  Shatter  y.  Friend  (I  Sho. 
158, 172),  the  prohibition  went  because  the  judges 
thought  the  matter  a -temporal  one — it  was  a  ques- 
tion of  proof  of  payment  by  a  single  witness ;  but 
it  was  admitted  that  if  it  had  been  ecclesiastical 
the  prohibition  would  have  been  refused ;   and 
Lordf  Holt  doubted,  thouffh  he  ultimately  con- 
curred with  the  rest  of  the  court,  and  admitted 
that  the  resolution  of  all  the  judges  (reported  by 
Lord  Coke  in  2nd  Inst.  608)  was  "  mighty  strong 
with  his  doubt,  as  indeed,  says  Sir  Bartholmew 
Shower,  the  reporter,  it  certainly  was.  In  Breedon 
y.  HiU  (1  Lord  Raj^mond  221),  Lord  Holt  lays 
down  the  principal  in  these  terms :  **  When  the 
Ecclesiastical  Courts  are  possessed  of  a  cause  which 
is  merely  of  spiritual  conusance,  the  courts  at 
common  law  allow  them  to  pursue   their  own 
methods  in  the  determination  of  it."    In  Bex  v. 
Payton  (7  T.  B.  153),  one  of  the  grounds  of  the  pro- 
hibition (the  other  two  not  being  material  here) 
was  that  the  Ecclesiastical  Court  nad  pronounced 
a  sentence  not  warranted  by  law  or  practice ;  but 
Lord  Kenyon  said,  delivering  the  judgment  of  the 
court   (himself,  Grose,  and  Lawrence  JJ.)  "that 
is  only  a  ground  of  appeal ;  it  is  merely  that  the 
judge  has  not  prooeeaed  according  to  the  proper 
forms  of  the  Ecclesiastical  Court."    In  Ackerley  v. 
Farkineon  (3  M.  &  S.  411)  the  question  was  not 
one  directly  of  prohibition,  but  it  was  an  action 
against   ecclesiastical  judges  for  proceeding  to 
sentence  in  a  cause  begun  by  a  citation,  which,  as 
the  delegates  determined,  was  a  nullity.    It  was 
held,  nevertheless,  that  the  procedinflrs,  though 
erroneous,  were  not  without  jurisdiction ;  and 
Bayley  J.,  at  428,  makes  these,  to  my  mind,  very 
pertinent  remarks :  '*  This  is  a  matter  which  they 
must  know  as  connected  with  their  practice ;  bat 
how  are  we  as  judges  of  the  common  law  to  know 
whether  these  proceedings  have   been    such  as 
the   writ   or   canon   law  required.    Our   know- 
ledge  of   what  is  conformable  or  not  to  that 
law  is  chiefly  derived  from  onr  practice  of  exercis- 
ing jurisdiction  over  those  courts  in  the  matter 
of  granting  prohibitions.    If  it  appears  that  the 
ecclesiastic  judge  had  either  no  jurisdiction  or  . 
has  exceeded  his  jurisdiction,  this  court  is  in 
the  habit  of  interfering  by  granting  a  prohibition. 
But  if  the  spiritual  court  has  jurisdiction  "  ( Le 
Blanc,  J.  explains  this  by  saying  *'  over  the  subject- 
matter  ">  "  I  am  not  aware  of  any  instance  in 
which    this   court    has    granted   a   prohibition, 
except  in  cases  where  it  proceeds  to  the  trial  of 
a  matter  triable   only  by  the  common  law,  or 
allows  a  thing  not  allowed  by  the  common  law, 
or  where  the  construction  of  a  statute,  which  is 
peculiarly  confined  to  the  common  law,  comes  in 
question."    Subject  to  the  argument  arising  upon 
the   Church  Discipline  Act,  every  word  of  this 
appears  to  me  in  point  in  this  case.    In  Ex  parte 
atory  (8  Ex.  201)  a  prohibition  was  prayed  for 
to  restrain  the  Ecclesiastical  Court  from  proceeding 
to  punish  a  man  for  disobedience  to  decrees  made 
behind  his  back  and  without  notice.    But  Lord 
Wenslevdale  said :  "  There  is  no  doubt  that  here 
the  Ecclesiastical  Court  has  jurisdiction  over  the 
suit;    but    if  any    proceeding    of  an    irregular 
nature  has  taken  place  in  that  suit,  it  does  not 
take  away  the  jurisdiction   of  the   court,   but 
merely  gives  the  party  a  remedy  W  application 
to  the  court  itself,  or  by  appeal.     What  has  been 
done  in  this  case  does  not  amount  to  a  contra- 
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vention  of  nataral  joBtioe."  In  Be  Orawford 
(13  Q.  B*  613)  WM  not  a  case  of  prohibiiion>  bat 
of  refasing,  or  rather  netting  aside,  a  hahe€t$  eorpui; 
but  it  is  worth  notice  as  showing  that  the  courts 
at  Westminster  will  not  interfere  «^  with  the  pro- 
cedure of  other  courts  (the  court  in  question  was 
the  Chancery  of  the  Isle  of  Man),  although  such 
procedure  would  not  be  lawful  if  pursued  by 
themselves.  Of  course,  in  none  of  these  cases 
were  the  circumstances  exactly  the  same  as 
the  circumstances  in  the  cases  before  us.  If 
they  were,  the  arguments  of  counsel  and  our  judg- 
ments  would  have  been  short  indeed ;  but  I  think 
they  establish  this,  that  where  the  Bubjeot*matter 
is  for  the  Court  Christian,  and  where  the  act  done 
is  something  which  in  itself  the  Court  Christian 
can  do,  the  steps  by  which  the  court  arrives  at 
the  act,  however  erroueous  they  may  be,  are 
matter  of  appeal  and  not  ground  of  prohibition. 
I  have  said  that  I  think  the  steps  in  thb  case 
right,  but  if  I  thought  them  wrong  my  conclusion 
would  be  the  same.  It  is  said,  however,  that  if 
the  procedure  involves  something  contrary  to 
natural  justice  the  court  will  be  pnSiibited ;  and  I 
agree  it  will,  and  ought  to  be.  In  this  case  the 
argument  for  the  prohibition  is  hardly  pushed  so 
far  as  this ;  but  it  is  said  that  the  consequences 
of  the  procedure  are  monstrous — so  monstrous 
and  unreasonable  as  to  show  that  it  cannot  be 
really  part  of  the  course  and  practice  of  the  Court 
Christiau.  The  consequences  cannot  be  stated 
with  more  force  and  cogency  than  they  have  been 
by  the  Lord  Chief  Justice  in  MaHin  ▼.  Ifoc- 
konochie  (L.  Eep.  3  Q.  B.  Div.  773 ;  89  L  T.  Eep. 
N.  8. 160).  It  is  said  that  this  assumed  iurisdio-^ 
tion  would  clothe  the  Dean  of  Arches  witn  power 
over  a  man  for  his  natural  life,  and  in  every 
diocese  in  the  province  of  Canterbury.  I  am  not 
sure,  with  deference,  that  the  wide  extent  of  space 
follows  from  the  contention  of  the  Solicitor- 
Ceneral ;  the  indefinite  duration  of  time  no  doubt 
does.  Practically  impossible  oases  also  have  been 
put  of  some  perverse  judge  punishing  a  clerk 
under  his  procednve  for  acts  which,  though  unlaw- 
ful at  the  time  of  the  original  sentence,  have 
meanwhile  been  decided  by  a  Court  of  Appeal  on 
further  argument  to  be  lawful.  I  do  not  think 
I  need  deal  with  such  cases  till,  if  ever,  they  arise. 
But  the  fair  and  reasonable  result  of  the  conten- 
tion does  not  startle  me.  It  is  to  be  remembered 
that  the  original  suit  ascertains  once  for.  all  the 
lawfulness  or  unlawfulness  of  the  specified  acts. 
That  is  resjudicataj  and  no  clerk  can  be  or  would 
be  permitted  to  re-argue  it.  The  law  of  the 
church  has  been  declared,  and  an  officer  of  the 
church  has  been  ordered  to  obey  it.  It  is  no 
doubt  my  fault,  but  I  am  really  unable  to  see  the 
hardship  or  absurdity  of  an  officer  of  the  church 
being  foroed  his  whole  life  long  to  obey,  on  a 
particular  matter,  the  law  of  his  society  when  it  has 
once  been  declared  to  him  by  proper  authority.  The 
law  mi^ht  have  clearly  said,  no  doubt,  that  every 
repetition  of  an  act  in  public  worship  already  de- 
cided to  be  illegal  must  l>e  the  subject  of  afresh  suit, 
with  every  formality,  expense^  and  delay  incident 
thereto.  !But  if  it  has  not  so  said  clearly,  I  see  no 
absurdity,  inconvenience,  or  injustice  in  the 
practice  befere  us,  which  should  lead  us  to  hold 
that  it  has  said  so  by  inference.  Except  the  right 
of  discussing  the  law  anew,  which,  I  tnink,  would 
not  be  permitted  him,  even  in  a  fresh  suit,  tbe 
clerk  hf^  every  other  substantial  right  as  fully 


and  oompletelv  as  he  would  bare  in  a  suit  regularly 
instituted  ana  formally  conducted.  The  question 
is  one  of  fact ;  has  he  or  has  he  not  done  certain 
specified  acts  P  And  upon  that  issue  he  has  the 
fullest  opportunity  of  making  the  fullest  defence. 
The  argument  ab  inconvenienti  is  not  oondasive, 
but  it  is  that  the  consequences  of  holding  that 
every  act  of  disobedience  to  a  monition  is  a  fresh 
offence,  in  the  sense  of  requiring  a  fresh  suit  to 
establish  its  unlawful  character,  will  be,  I  do  not 
say  to  destroy,  but  very  gravely  to  impede  iJl 
reasonable  ecclesiastical  discipline ;  and  that  these 
consequences  will  at  once  arise  there  can  be  do 
doubt.  There  is  a  matter  on  which  little  stress 
has  been  laid — I  am  not  sure  that  it  has  been 
adverted  to — but  which  seems  to  deserve  a  word  of 
notice  before  1  pass  to  the  last  point  which  I  hhve 
to  notice.  It  has  been  suggested,  as  something 
irregular  and  unheard  of,  that  a  man  should  m 
suspended  for  a  repetition  of  his  offence  upon 
mere  notice  and  without  a  regplar  suit.  But 
exoommunication,  from  the  ecclesiastioBi  point 
of  view,  was  a  worse  punishment  than 
suspension,  and  excommunication  certainly 
might   be   so   inflicted.    "  If,"  says  Gbdolphiu, 

Eage  626,  "the  same  party  for  the  same  cause 
e  excommunicated  again,  there  needs  not  any 
previous  citation  or  monition  as  before:  ''Nam 
exoommunicatio  quie  fit  sespins  ex  e&dem 
cau6&  potest  fieri  null&  citatione  nuU&que  moni- 
tione  pr8Bvi&.  For,  in  truth,  the  excommuni- 
cation in  suoh  case  is  not  any  new  sentence 
of  excommunication,  but  only  a  renovation  of  the 
former  with  an  aggravation,  for  which  reason  it  is 
that  such  excommunication  as  is  again  pronounced 
against  the  same  person  for  the  same  cause 
repeated  by  him  may  be  nvZld  citaHane  nuUdve 
monitione  prcBcedente.  Whence  it  doth  appear 
that  a  person  excommunicated  may  be  excom- 
municated again,  either  for  the  same  or  some 
other  new  cause."  I  answer,  therefore,  the 
third  question  with  which  I  started  by  saying 
that  in  my  opinion  if  what  has  been  done 
were  ever  so  erroneous  it  is  matter  of  pro- 
cedure only,  and  no  ground  for  prohibition. 
Lastly,  however,  it  is  said  that  this  is  a  prooeeding 
to  punish  a  clerk  for  an  ecclesiastical  offence,  that 
the  proceeding  has  been  taken  otherwise  than 
according  to  the  provisions  of  the  Church  Dis- 
cipline Act,  and  that  therefore  prohibition  must 
go.  The  words  of  the  Church  Discipline  Act 
(3^4  Vict.  c.  86),  sect.  23,  are  perfectly  clear : 
"  No  criminal  suit  or  proceeding  agaipst  a  clerk 
for  any  offence  against  the  laws  ecclesiastical  shall 
be  instituted  in  any  Ecclesiastical  Court  otherwise 
than  is  hereinbefore  enacted  and  provided."  If 
this  proceeding  violates  this  statute  no  doubt  it 
must  be  prohibited.  And  on  this  point  I  have 
felt  some  hesitation,  not  so  much  from  the  words 
of  tbe  statute  itself  as  from  the  language  in 
which  Lord  Penzance  has  described  his  own  pro- 
ceeding in  Oombe  v.  Edwards  (L.  Bep.  3  F.  Div 
114).  1  was  for  some  time  disposed  to  think  thai 
he  meant  to  sav  he  had  punished  Mr. 
Mackonochie  for  fresh  offences  against  the 
law  ecclesiastical  as  fresh  offences,  and  I  must 
take  the  freedom  to  say  that  I  still  think  his 
language  is  open  to  that  construction.  If  he  had 
done  this,  ana  if  what  he  did  could  be  regarded  in 
no  other  light,  I  should  think  it  wrong,  as  being 
contrary  to  the  statute,  and  that  he  ought  to  be 
prohibited.    But  this  is  not,  to  my  mind*  the  true 
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mterpretatioii  of  the  paragraph  of  his  judgment 
in  Combe  ▼.  Bdwarda^  to  he  found  at  page  114,  eren 
taken  by  iteelf ;  still  less  is  it,  if  read  hj  the  light 
thrown  upon  the  passage  by  the  whole  judgment. 
Lord^  Penaanoe  explains  at  some  length  earlier  in 
his  jndgment  his  Tiew  of  the  power  of  the 
court  to  suspend  for  disobedienoe  to  the  court's 
monition;  and  thus  in  the  passage  just  referred  to 
he  meant,  I  think,  to  sa;^  that  he  punished  Mr. 
Mackonochie  for  cMsobedience  and  contempt,  and 
that  he  punished  by  suspending;  rather  than  in  any 
other  way,  because  the  mode  m  which  he  showea 
contempt  was  in  the  repetition  of  grare  offences 
against  the  ecclesiastical  law.  This,  which  I  think 
is  the  true  Tiew  of  the  passage,  and  of  the  acts  of 
the  court  which  the  passage  describes,  makes  both, 
in  my  opinion,  perfectly  correct.  I  doubt,  besides, 
whether  the  words  of  Iiord  Penzance,  even  if  I 
construe  them  wrongly,  can  be  treated  as  ascer- 
taining conclusivelv  the  character  of  his  act. 
That  must  be  judj^ed  of  by  the  formal  proceedings 
themselves,  and  if  the  application  made  to  him 
called  on  him  only  to  do  what  the  law  and  practice 
of  his  court  allows,  and  if  he  did  no  more  than 
the  application  called  on  him  to  do,  I  think  we  are 
not  called  upon,  possibly  are  npt  entitled,  to 
enanire  further.  Now,  I  think,  the  application  did 
call  on  him  to  do  no  more  than  the  law  allowed,and 
I  think  he  did  no  more  than  he  was  called 
on  to  do;  and  I  think,  therefore,  that  wW 
Ix>rd  Penzance  did  was  no  more  than  the  practice 
of  his  court  warranted,  and  the  practice  of  his 
court  was  not  contrary  to  or  abrogated  by  the 
Church  Discipline  Act.  For  these  reasons:—' 
1.  The  23rd  section  only  forbids  proceedings  to 
be  instituted  in  an  ecclesiastical  court  otherwise 
than  is  enacted  and  provided.  But  if  I  am  right 
in  the  earlier  portions  of  my  judgment  this  pro- 
ceeding was  not  instituted  at  all  m  any  ordinary 
and  fair  sense  of  that  word.  It  was  a  part  of  the 
procedare  in  a  cause  or  proceeding  which  cause  or 
proceeding  was  instituted  in  1874  2.  The  Act 
does  not  in  any  way  affect  the  proceedings  or 
practice  of  the  Ecclesiastical  Courts ;  it  prescribes 
only  certain  forms  of  procedure  by  which  clerks 
may  either  be  corrected  without  oeing  brought 
into  the  courts  at  all,  or  if  recourse  is  had  to  the 
courts,  it  prescribes  the  mode  in  which,  if  I  may 
be  permitted  the  expression,  the  clerk  is  to  be  got 
into  them.  If  the  clerk  submits  to  the  bishop 
(sect.  9)  sentence  is  to  be  "  pronoanced  according 
to  the  ecclesiastical  law."  !u  he  does  not  submit, 
and  the  bishop  formally  hears  the  case,  he  is 
(sect.  11)  "to  pronounce  sentence  thereupon 
according  to  the  ecclesiastical  law."  All  sentences 
pronoanced  under  these  two  sections — sentences 
not  of  an  old  or  known  court  be  it  observed — are 
(sect  12)  to  be  *'  good  and  effectnid  in  law ;  and 
such  sentences  may  be  enforced  by  the  like  means 
by  a  sentence  pronounced  by  an  ecclesiastical 
court^  of  competent  jurisdiction."  But  when  the 
case  is  heard  by  letters  of  request  under  sect.  13 
in  the  Court  of  Arches,  or  in  the  Metropolitan 
Court  of  York  (old-established  courts),  then  the 
words  of  the  statute  change,  and  the  case  is  "to be 
there  heard  and  determined  according  to  the4aw  and 
practice  of  such  court."  The  15th  section  provides 
generally  for  appeals,  and  that  they  shall  oe  heard 
in  like  manner  as  is  enacted  in  the  13th  section  as 
to  cases  sent  by  letters  of  request.  The  20th 
Motion,  which  is  one  of  limitation,  is  important 
«  showing  what  the  term  " instituted"  means  in 


this  statute.  I  need  not  examine  the  whole 
section.  It  is  not  easy  to  construe,  but  its 
language  underwent  a  most  elaborate  and  minute 
dissection  in  the  judgment  of  the  Privy  Council 
in  DUcheir  v.  Denitcn  (11  Moore  P.  0.  324),  pro* 
nounoed  by  Knight  Bruce,  LJ.^  It  results  from 
the  judgment  that  the  institution  or  oommeuce* 
ment  of  any  suit  or  proceeding  in  a  court  is  the 
issuing  and  service  or  a  citation.  The  point  before 
us  was  not  before  the  Judicial  Committee  in  that 
case,  and  of  course  they  do  not  decide  it ;  but  it 
follows  from  what  they  do  decide  that  if  this  be 
a  proceeding  then  any  step  taken  to  enforce  a 
monition  is  a  proceeding  likewise;  and  that  to 
excommunicate  and  imprison  for  contumacy 
would  eoaally  require  all  the  preliminary  pro- 
cesses or  the  Act  to  be  gone  through  in  orde^ 
to  arrive  at  a  sentence,  because  it  is  a  proceeding 
against  a  clerk  in  an  ecclesiastical  court  for  an 
offence  against  the  laws  ecclesiastical,  which  can 
only  be  got  into  or  initiated  in  an  ecclesiastical 
court  according  to  the  provisions  of  the  Act.  It 
follows,  also,  that  if  ever;^  step  taken  to  enforce  a 
judgment  is  a  "  proceeding  within  the  meaning 
of  the  Act,  then  uter  two  years  fh)m  the  origintd 
offence  nothing  by  sect.  20  can  be  done  in 
respect  of  it,  a  conclusion  which  seems  to  me 
certainly  very  difficult  if  not  impossible  to 
accept.  In  truth,  a  careful  examination  of 
the  statute  shows  that  the  Legislature  had  no 
intention  of  interfering  in  any  way  with  that ; 
on  the  contrary,  it  took  special  pains  to  pre* 
serve,  the  course  and  practice  of  the  Ecclesiastical 
Court,  when  once  the  case  of  a  criminous  clerk 
came  before  them.  If,  therefore  (and  the  discus- 
sion on  this  question  I  will  not  renew),  what  Lord 
Penzance  has  done  was  according  to  the  practice 
of  his  court,  I  am  of  opinion  that  the  Church 
Discipline  Act  has  in  no  way  affected  his  powers 
or  limited  his  jurisdiction.  I  do  not  think  it 
necessary  to  examine  in  detail  the  Statute  of 
Citation  (32  Hen.  8.)  So  far  as  it  is  inconsistent 
with  the  Church  Discipline  Act  the  later  statute 
repeals  it,  but  it  is  not  inconsistent  with  the  later 
Act  in  anything  material  to  be  considered.  I  may 
conveniently  end  this  long  judgment  by  stating,  in 
much  better  language  than  my  own,  the  opposite 
contention,  and  drawing  from  the  negatives  of 
that  contention  what  I  think  is  the  right  conclu- 
sion in  the  matter.  "This,"  it  is  said,  "is 
primd  facie  a  proceeding  to  obtain  punishment  for 
a  violation  of  the  Act  of  Uniformity.  This  pro- 
ceeding is  primd  facie  a  proceeding  contrary  to  the 
terms  of  the  Church  Discipline  Act.  The  answer 
su^ested  is  that  it  is  a  legal  consequence  of  the 
suit  which  had  proceeded  to  a  hearing  and  a 
definitive  sentence — a  consequence  warranted  by 
the  established  law  and  practice  of  the  Ecclesiasti- 
cal Court,  and  not  inconsistent  with  the  common 
and  statute  law  of  the  realm.  But  it  is  not  shown 
to  have  been  so  warranted,  and  it  is  shown  to 
be  inconsistent  with  the  statute."  Nothing  can  be 
more  clearly  or  tersely  put,  which  I  may  say, 
because  the  language  is  not  my  own,  but  that  of 
one  of  my  colleagues,  to  whom  every  deference  is 
due.  I  venture  to  state  what  I  conceive  I  have 
shown  in  the  negatives  of  these  propositions.  I 
will  not  say  what  the  proceeding  may  be  primd 
facie,  but  I  think  it  is  shown,  on  a  review  of  the 
authorities,  to  be  in  truth  not  a  proceeding  to 
obtain  punishment  for  a  violation  of  the  Act  of 
Uniformity,  but  a  proceeding  to  enforce  obedl- 
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ence  to  a  legal  order  of  the  ooart»  though  it 
ma^  be  that  the  act  of  diBobedienoe  waa  an  act 
which  did  violate  the  Act  of  Uniformity.  Agaip,  I 
will  not  say  what  the  proceeding  may  be  jirimA 
fade  ;  but  I  say  that  on  a  tme^  view  of  the  pro* 
visions  of  the  Ghnrch  Discipline  Act,  the  pro- 
ceeding is  not  contrary  to  sncn  provisions.  Ir  so, 
no  answer  is  required ;  bat  I  say  that  it  is  a  legal 
consequence  of  the  suit  which  had  proceeded  to  a 
hearing  and  definitive  sentence,  a  consemience 
which  18  shown  to  be  warranted  hy  the  established 
law  and  practice  of  the  Ecclesiastical  Courts,  and 
is  also  shown  to  be  not  inconsistent  with  the 
common  and  statute  law  of  the  realm.  I  need  net 
say,  in  the  face  of  the  disagreement  in  this  court, 
and  remembering  the  great  powers  and  eminence 
of  the  judges  in  the  court  below,  that  I  arrive  at 
these  conclusions  with  unfeigned  diffidence  and 
aelf-distrust.  But  I  have  arrived  at  them,  after 
much  labour  and  reflection,  clearly  and  distinctly. 
It  is  therefore  mj  duty  to  express  them,  and  to 
say  that,  in  my  opinion,  the  juagment  of  the  court 
below  ought  to  be  reversed. 

Judgment  reversed. 

Solicitors  for  the  Dean  of  Arches,  and  for  the 
promoter,  Moore  and  Ourrey, 

Solicitors  for  the  defendant,  Brooke,  Jenhin$f 
and  Co.  _ 

Friday,  Dec.  19, 1879. 

(Before  Bbamwsll,  Brett,  and  Gonoir,  L.JJ.) 

Beg.  V,  Pehbebton  and  avotheb  ;  Beo.  v.  Smith 

AND   ANOTHEB.  (a) 
APPEAL  PBOM  THE  QUEEN's  BENCH  DIVISION. 

Praetiee — Bight  of  appeal — Judicature  Act  1873, 
e.  45 — Pav/per  hmaiie  —  Order  of  removal  to 
aeylwrn — Signature  by  officiating  clergyman  of 
parieh^ie  ^  17  Vict.  e.  97,  #.  67—7  <J-  8  Vict, 
c.  101,  8.  56—13  ^  14  Vid.  c.  101,  e.  5. 

By  16  ^  17  Vict,  c  97,  «.  67,  a  lunatic  pauper  may 
be  sent  to  an  asylum  by  an  order  signed  by  a 
relieving  offi>cer  and  an  offidaUng  clergyman  of 
the  parish  %n  which  the  pauper  is  resident. 

By  7  ^  S  Vict.  c.  101,  s.  56,  for  the  purpose  of  re- 
moval  of  poor  persons  the  workhouse  of  amy 
union  or  parish  shall  be  considered  as  sUuaiea 
in  the  parish  to  which  the  poor  person  to  be  re^ 
moved  is  or  has  been  chargeable. 

By  13  ^  14  Vict,  c  101,  s.  5,  where  a  married 
woman  being  lunatic  has  beeih  duly  removed  to 
an  asylum,  justices  may  make  an  order  upon  her 
husband  for  her  maintenance, 

A  married  womo/ti  residing  in  0.  parish,  hamng  been 
taken  to  the  unionwormouse  vn  0.  parish,  was  re- 
moved  thence  to  an  asylum  by  an  order  signed  by 
a  relieving  officer  and  the  curate  of  0.  parish ; 
an  order  for  Tier  maintenance  was  made  on  her 
husband.  Bules  for  a  certiorari  to  bring  «p  and 
quash  both  orders  were  discharged  by  a  divi* 
sional  court. 

Held,  that  this  was  not  a  determinaiion  of  an 
appeal  from  an  inferior  court  within  sect.  45  of 
the  Judicaiure  Act  1873,  and  therefore  an  appeal 
would  lie  to  the  Court  of  Appeal  without  leave. 

Held  also  (affirming  the  judgment  of  the  Queen^s 
Bench  Division),  that  the  pauper  was  resident 
in  a  parish,  within  16  A  17  Vict.  c.  97,  s.  67, 
and  therefore  the  order  of  removal  was  properly 
signed,  and  both  orders  were  valid. 

(a)  Beported  by  P.  B.  HUTOmm,  Esq^  Barriat0T-«t-L*w. 


Mabt  Ann  Obibpb,  a  married  woman  residing  in 
the  parish  of  Granohester,  had,  while  her  husband 
was  absent,  been  removed  to  the  workhouse  of 
Chesterton  Union,  which  is  situate  in  the  parish 
of  Chesterton.  While  she  was  in  the  workhouse 
the  relieving  officer,  Mr.  Smith,  and  the  Bev.  Mr. 
Hale,  curate  of  Sc.  Luke's  Church,  Chesterton, 
examined  her,  and,  being  satisfied  that  she 
was  a  lunatic,  signed  an  order  for  her  removal  to 
an  asylum,  nnoer  16  Sa  17  Vict.  o.  97,  s.  67,  and 
she  was  removed  accordingly.  An  order  was 
afterwards  made,  under  13^<Se|14  Yiot.  c.  101,  s.5,  by 
Messrs.  Pemberton  and  Wilkinson,  two  justices, 
upon  H.  E.  Crispe,  the  husband  of  the  lunatic, 
dureoting  him  to  pay  money  for  his  wife's  mainte- 
nance in  the  asylum.  Two  rules  nisi  were  ob- 
tained in  the  Queen's  Bench  Division,  calling  upon 
the  justices  and  Messrs.  Smith  and  Hale  to  show 
cause  why  writs  of  certiorari  should  not  issue  to 
bring  up  and  quash  the  order  of  removal  to  the 
asylum  and  the  .order  for  the  mMntenanoe  of  the 
lunatic.  Both  these  rules  were  discharged 
by  the  Divisional  Court  (Cockbnm,  C.J.  and 
liopes,  J.). 
H.  E.  Crispe  appealed. 

The  following  are  the  atatatory  provisions  ap- 
plicable to  the  case  : 

By  16  &  17  Vict.  o.  97,  s.  67  (after  proriding 
for  the  examination  by  justices  of  lunatic  paupers, 
and  their  removal  to  asylums  by  order  of  justices), 
it  is  provided. 

That  in  case  any  panper  deemed  to  be  lun&tio  oansot, 
on  aooonnt  of  his  health,  or  other  oanae,  be  oonvenienfly 
taken  before  anv  jnstioe,  sndi  panper  may  be  erainiTied 
at  his  own  abode  or  eltewhere  by  an  offioiatinff  oI«r^* 
man  of  the  pariah  in  which  he  is  resident,  together  with 
a  relieving  oflioer,  or,  if  there  be  no  relieving  officer,  an 
overseer  of  snoh  parish. 

The  section  then  goes  on  to  provide  that,  on  a 

medical  certificate  Ming  signed. 

And  if,  npon  view  or  examination  of  snohpanper,  anoh 
officiating  clenryman  and  snoh  relieving  officer  or  orer- 
seer  be  satisfied  that  snoh  panper  is  a  Innatio.  and  a 
proi>er  person  to  be  taken  charge  of  and  detained  xmdet 
care  ana  treatment,  snch  officiating  clergyman,  together 
with  snch  overseer  or  relieving  officer,  shall,  by  an  order 
nnder  their  hands,  according  to  the  said  form  in  the  said 
schedule  (F.)  Ko.  1,  direct  snch  panper  to  be  received 
into  snch  asylnm  as  hereinafter  mentioned,  or,  when 
hereinafter  authorised  in  this  behalf,  into  some  snch 
registered  hospital  or  licensed  honse  as  aforesaid,  and 
snch  relieving  officer  or  overseer  shall  immediately  con- 
vey, or  cause  such  pauper  to  be  conveyed,  to  such 
asylum,  hospital,  or  nouse,  and  such  pauper  shall  be 
received  and  detained  therein. 

By  7  A  8  Vict.  c.  101,  s.  56 : 

For  the  purposes  of  relief,  settlement,  and  removal  of 
poor  persons,  and  the  burial  of  the  poor,  the  workhouse 
of  any  xmion  or  parish  .  .  .  shall  be  considered  as 
situated  in  the  parish  to  which  each  poor  person  re- 
si>ectively  to  be  relieved,  removed,  or  buried,  or  other- 
wise concerned  in  any  such  purpose,  is  or  has  been 
chargeable. 

By  13  &  U  Vict.  c.  101,  s.  6  : 

Where  any  married  woman  being  lunatic  shall  be  duly 
removed  to  any  asylum,  licensed  house,  or  registered 
hospital,  under  any  of  the  statutes  in  such  behalf,  any 
two  justioes  having  jurisdiction  in  the  place  wherein  the 
husbiand  shall  dwell,  upon  application  by  or  on  behalf 
of  the  guardians  of  the  union,  or  of  the  parish  having  a 
separate  board  of  guardians,  or  the  overseers  of  uie 
parish,  to  which  union  or  parish  respectively  such  lunatie 
shall  be  or  become  chargeable,  may  summon  such  hus- 
band to  appear  before  them  to  show  cause  why  an  order 
should  not  be  made  upon  him  to  maintain  or  contribnte 
towards  tiie  maintenance  of  his  wife  in  snch  asylum, 
Uoensed  house,  or  registered  hospital ;  and  upon  his  ap« 
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pearanoe,  or  in  the  event  of  his  not  appearing  npon 
proof  of  dae  aervioe  of  such  Bnmmons  upon  him,  snoh 
jostioes  may,  if  th^y  think  fit,  make  an  order  upon  him 
to  pay  rach  sum,  weekly  or  otherwise,  for  or  towards  the 
ooffb  of  the  maintenance  of  snoh  Innatio  as  after  conside- 
ration of  all  the  oironmstances  of  the  case  shall  appear 
to  them  to  be  proper. 

LuTni&y  Smitht  for  the  jaslioes,  took  a  prelimi- 
nary objeotion  to  the  appeal  from  the  discharge 
of  the  rale  for  a  writ  of  certiorari  to  bring  np  and 
qaaeh  the  order  of  mainienance.  No  leave  to 
appeal  was  g^ven  by  the  Divisional  Court,  and 
therefore  this  appeal  does  not  lie.  Sect.  45  of  the 
Supreme  Oonrt  of  Judioatare  Act  1873  (36  &  87 
Vict.  c.  66),  after  providing  for  the  hearing  of  ap- 
peals from  petty  or  quarter  sessions,  and  other 
inferior  coarts,  contains  these  words :  "  The  de- 
termination of  such  appeals  respectively  by  such 
divisional  courts  shall  oe  final,  unless  special  leave 
to  appeal  from  the  same  to  the  Court  of  Appeal 
ehall  be  given  by  the  divisional  court  by  which 
any  such  appeal  from  an  inferior  court  shall  have 
been  heard.  The  decision  of  the  Queen's  Bench 
Division  was  the  determination  of  an  appeal  from 
aa  inferior  court  within  the  meaning  of  that 
section.    He  referred  to 

OtMrseert  o^  the  Poor  of  Walfoll  v.  The  London  and 
North-Western  Railway  Con^Mmy,  89  L.  T.  Bep. 
N.  S.  453 ;  L.  Sep.  4  App.  Oas.  80. 

Bramwbll,  L.J. — ^I  think  we  have  jurisdiction 
to  hear  this  appeal. 

BsBTT  and  Cotton,  L.  JJ.  concurred. 

Gtt%,  Q.C.  and  W.  Graham  {J.  W.  Oooper  with 
them)  for  the  api)ellant  on  both  appeals. — The 
justices  had  no  jurisdiction  to  make  this  order  of 
maintenance,  because  before  doing  so  they  ought 
to  have  found  out  that  the  lunatic  had  been  pro- 
perly removed  to  the  asylum,  and  here  the  order 
of  removal  was  invalid,  for  by  7  <fe  8  Yict.  c.  101, 
8.  56,  the  workhouse  of  Chesterton,  in  which  the 
pauper  was  at  the  date  of  the  order  of  removal, 
must  be  considered  for  the  purpose  of  removal  an 
situated  in  the  parish  to  which  the  pauper  was  or 
had  been  chargeable,  that  is  the  parish  of  Gran- 
cheeter ;  therefore  it  was  necessary  under  16  &  17' 
Vict.  c.  97,  8.  67,  that  the  pauper  should  be  ex- 
amined, and  the  order  for  her  removal  signed  by 
an  officiating  clergyman  of  the  parish  of  Gran- 
Chester,  in  which  she  was  "  resident "  within  the 
meaning  of  that  section,  in  consequence  of  the 
above-mentioned  provision  in  7  &  8  Vict.  c.  101, 
B.  56.  The  result  is  that  the  order  of  removal, 
which  was  signed  by  a  curate  of  the  parish  of 
Chesterton,  is  invalid,  and  therefore  the  pauper 
was  not  "  duly  removed "  within  the  meaning  of 
13  &  14  Yict.  c.  101,  s.  5,  and  the  order  of  main- 
tenance is  invalid  also. 

Lumley  Smith  and  CockereU,  for  the  respon- 
dents on  both  appeals,  were  not  called  on. 

Brahwsll,  L.  J. — I  am  of  opinion  that  the  judg- 
ment ought  to  be  affirmed.  It  is  clear  that  for 
the  purpose  of  an  examination  under  16  dt  17  Yict. 
0.  97, 8.  67,  yon  must  look  at  where  the  actual 
abode  of  the  pauper  is  at  the  time  when  such 
examination  is  to  take  place.  Under  7  <&  8  Yict. 
c  101,  s.  56,  you  must  look  to  where  the  parish, 
to  which  the  pauper  is  or  has  been  chargeable,  is, 
for  the  purposes  of  relief,  settlement,  removal,  and 
btuial ;  but  it  can  never  have  been  intended  that 
this  should  apply  to  examination  under  the  other 
section.    I  think  therefore  that  the  order  by  the 
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clergy jaan  and  the  relieving  officer  was  duly 
made,  and  consequently  the  justices  had  jurisdic- 
tion to  make  the  order  for  maintenance.  This 
being  so,  the  other  point  does  not  arise. 

Brett,  L.J. — I  am  of  the  same  opinion.  Clearly, 
under  16  &  17  Yict.  c.  97,  s.  67,  the  question  is  in 
what  parish  the  lunatic  is  abiding,  that  is,  for  the 
purpose  of  that  Act,  residing.  Here  the  lunatio 
was  abiding  in  the  workhouse  in  Chesterton 
parish,  and  therefore  within  the  meaning  of  the 
statute  she  was  residing  in  that  parish.  It  is 
admitted  that  the  clergyman  who  signed  the  order 
was  an  officiating  clergyman  of  that  parish,  but  it 
is  said  that  by  7  &  8  Yict.  c.  101,  s.  56,  she  must 
be  deemed  to  have  been  residing  elsewhere ;  but  I 
think  that  Act  was  passed  so  as  not  to  break  the 
right  to  settlement,  relief,  or  removal,  and  to 
determine  which  parish  is  liable  to  pay  the  ex- 
penses incurred  for  these  purposes,  or  is  liable  to 
pay  for  burial,  but  haa  no  influence  on  the  effect 
of  17  &  18  Yict.  0.  97,  s.  67,  which  was  passed 
alio  intuitu. 

Cotton,  L.J.  —  The  question  is  whether  the 
order,  under  which  the  appellant's  wife  was  re- 
moved to  the  asvlum,  was  properly  signed,  and  in 
turns  on  this  :  By  16  &  17  Yict.  c.  97,  s.  67,  where 
a  lunatic  is  in  a  workhouse  he  may  be  examined 
by  an  officiating  clergyman  of  the  parish  in  which 
he  is  resident,  together  with  a  relieving  officer, 
and  they  may  make  an  order  for  his  removal  to  an 
asylum.  The  objection  here  taken  is,  that  the 
lunatio  was  not  resident  in  the  parish  of  Ches- 
terton, and  that  the  order  for  her  removal  was 
signed  by  an  officiating  clergyman  of  that  parish. 
Now  the  other  Act  (7  &  8  Yict.  o.  101,  s.  56)  says 
that  for  certain  purposes  residence  in  a  workhouse 
shall  be  considered  to  be  residence  in  the  parish 
to  which  the  pauper  is  or  has  been  chargeable  ; 
but  that  must  be  confined  to  the  purposes  men- 
tioned in  the  section,  and  in  my  opinion  this  was 
not  a  removal  within  the  meaning  of  that  section 
(7  &  8  Yict.  c.  101,  s.  56) ;  a  different  kind  of  re- 
moval is  there  contemplated  and  dealt  with,  and 
we  cannot  give  to  the  word  "  resident,"  in  16  A  17 
Yict.,  c.  97,  8.  67,  the  technical  meaning  which  is 
given  to  it  in  7  &  8  Yict.  c.  101,  s.  56,  for  certain 
purposes  therein  mentioned.  Therefore  the  order 
made  by  the  clergyman  and  the  relieving  officer 
was  right,  which  settles  the  whole  question. 

Judgmeftit  affirmed. 

Solicitor  for  the  appellant,  S.  Daviea,  for  Joseph 
Smithy  Wednesbury. 

Solicitors  for  the  respondents,  Montagu^  Scott, 
and  Baker,  for  Barlow,  Pahner,  and  Bonnett, 
Cambridge. 
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HIGH    COURT   OF   JUSTICE. 

CHANCERY  DIVISION. 

Jan.  13, 15,  and  20,  1880. 

(Before  Malihb,  Y.C.) 

Tottenham  Local  Boa&d  v.  B;owELL.(a) 

Publie  HedUh  Act  1848  (11  ^  12  Viet  c  63)  m. 
69,  129~Loca2  Chvemment  Ad  1858  (21  4*  22 
VicL  e.  98)  «.  62— Local  Govammen^  ile^  (1858) 
Amendment  Act  1861  (24  ^  25  Vict.  6. 61)  «.  24— 
11 1- 12  Vict.  c.  43  (Jarvw^f  Ad)  $.  ll^Expen^e 
of  improvementi'-OkaTge  on  the  land — Tims  for 
enforcing  charge — Lachee.  {h) 

(a)  Baported  by  F.  GoiJLO,  Esq.,  Banitt«r«t-Law. 

ih)  By  the  PabHo  Health  Act  1848  (11  ft  12  Vict.  o.  63), 
eeot.  69,  it  ia  enacted,  "  That  in  case  any  present  or  fntore 
street  or  any  part  thereof  (not  being  a  lughwaT),  be  not 
sewered,  levelled,  paved,  flamed,  and  channelled  to  the 
satiaf action  of  the  local  boara  of  health,  such  board  may 
by  notice  in  writing  to  the  respective  owners  or  oconpiers 
of  the  premises  fronting,  adjoining,  or  abutting  npon 
snch  parts  thereof  as  mav  require  to  oe  sewered,  levelled, 
pavea,  flagged,  or  channelled,  reqnire  them  to  sewer,  level, 
pave,  flag,  or  channel  the  same  within  a  time  to  be  speci- 
fied in  snch  notice,  and  if  such  notice  be  not  oompUed 
with,  the  said  local  board  may,  if  they  shall  thinl  fit, 
execute  the  works  mentioned  or  referrea  to  therein,  and 
the  expenses  incurred  by  them  in  so  doing  shall  be  paid 
by  the  owners  in  default  according  to  the  frcmtage  of 
their  respective  premises,  and  in  such  proportion  as 
shall  be  settled  by  the  surveyor,  or  in  case  of  dispute,  as 
shall  be  settled  by  arbitration  (having  regard  to  all  the 
circumstances  of  the  case)  in  the  manner  provided  by 
this  Act,  and  such  exp€nses  may  be  recovered  from  the 
last-mentioned  owners  in  a  summary  maimer,  or  the  same 
may  be  declared  by  the  said  local  board  to  be  private 
improvement  expenses,  and  be  recoverable  as  such  in  tiie 
in  the  manner  hereinafterprovided." 

Sect.  129  provides,  *'  That  in  all  oases  in  which  the 
amount  of  any  damages,  costs,  or  expenses  is  by  this  Act 
directed  to  be  ascertained  or  recovered  in  a  summary 
manner  the  same  may  be  ascertained  by  and  recovered 
before  two  justices,  together  with  such  costs  of  the  pro- 
ceedings as  the  justices  may  think  proper ;  and  if  the 
sums  adjudged  be  not  paid  oy  the  piariy  against  whom 
the  adjudication  is  made,  the  same  may  be  levied  by 
distress  and  sale  of  his  goods  and  chatteU  by  warrant 
under  the  hands  and  seals  of  the  justices  Tna.lHng  the 
adjudication.*' 

By  the  Local  Government  Act  1858  (21  ft  22  Vict.  c.  98), 
scot.  62,  it  is  enacted,  "  When  the  local  board  have  in- 
curred expenses  for  the  repayment  whereof  the  owner  of 
the  premises  for  or  in  respect  of  whidi  the  same  are  in- 
curred is  made  liable,  either  by  application  of  or  agree- 
ment with  the  owner,  or  bv  *  The  Public  Health  Act 
1848,'  or  any  Act  incoiporatea  therewith  or  this  Act,  the 
same  may  be  recoverea  from  the  person  who  is  owner  of 
such  premises  when  the  works  are  completed  for  which 
such  expenses  have  been  incurred  in  the  manner  provided 
bv  *The  PubUo  Health  Act  1846,'  and  such  expenses 
snail  be  a  charge  on  the  premises  in  respect  of  which 
they  were  incurred,  and  shall  bear  interest  at  the  rate  of 
five  pounds  per  centum  per  annum  till  payment  thereof. 
In  all  summary  proceedings  by  a  local  board  for  the  re- 
covery of  expenses  incurred  by  them  in  works  oi  private 
improvement,  the  time  within  which  such  proceedings 
may  be  taken  shall  be  reckoned  from  the  date  of  the 
service  of  notice  of  demand." 

By  the  Local  Government  Act  (1858)  Amendment  Act 
1861  (24  ft  25  Vict.  c.  61).  sect.  24,  "  Proceedings  for  the 
recovery  of  demands  below  201.,  which  local  boards  are 
now  empowered  by  law  to  recover  in  a  summaj^  manner 
may,  at  the  option  of  the  local  board,  be  ti^en  in  the 
County  Court,  as  if  such  demands  were  debts  within  the 
cognisance  of  such  courts." 

By.  11  ft  12  Vict.  o.  43,  sect.  11  (Jervis's  Act),  it  is 
enacted,  "  That  in  all  cases  where  no  time  is  already,  or 
shall  hereafter  be  specially  limited  for  making  any  such 
complaint"  [«. 6.  a  complaint  upon  which  a  justice  or 
justices  of  the  peace  may  make  an  order  for  the  payment 
of  money],  "  or  laying  any  such  information  in  the  Act 


The  plaini^e  undf/r  the  PMie  EeaUh  Act  im 
(11  Sr  12  riot,  c  63),  «.  69,  inctirred  e»pen$e$  in 
186d  in  pavingt  &'c.,  a  etreet  on  which  properly 
belonging  to  B.  cAtUted,  and  in  1873  the  appor- 
tionment woe  made  (a  previoue  one  being  in* 
valid)  and  B.  was  served  with  notice  thereof  and 
ioOh  a  demand  for  paifmsnt^  No  payment  thereof 
having  been  made,  a  plaint  in  equity  woe  on  the 
Sth  June  1875  filed  tn  ihe  County  Court  to  en* 
force  the  charge  on  the  land  for  the  improvement 
expenses  and  interest  thereon  cu  provided  by  the 
Local  Qovemment  Act  (1858)  Amendment  Ad 
1861  (24  ^  25  Viet.  e.  61),  s.  24.  The  plaint  was 
transferred  to  ihe  High  Court  in  June  1875|  and 
set  down  for  hearing  in  1879. 

Held,  that  the  remedy  by  a  charge  on  the  land  was 
a  subsidiary  remedy  and  cotdd  not  be  resorted  to 
unless  the  summary  remf^dy  by  proceeding  before 
two  justices  or  in  the  County  Court  given  by  the 
Publie  Health  Act  ISiS  (11  ^  12  Viet.e.  &).  f. 
129,  and  tJie  Local  Qovemment  Act  (1858) 
Amendment  Act  1861  (24  ^  25  Vict.  o.  61),  s.  24, 
hadfatledf  and  that  as  Uis  flaintiiffs  had  Mowed 
to  pass  the  six  months  within  which  under  11  j* 
12  Vict.  c.  43  (Jervis's  Act),  e,  11,  summary  pro^ 
ceedings  must  be  taken,  they  could  not  now  en- 
force a  charge  on  the  land. 

The  del eudant  was  the  exeoator  of  M.  Bovell, 
deoeased. 

In  the  year  1864  the  testator  was  the  owner  of 
certain  premises  in  the  parish  of  Tottenham. 

On  the  25th  Got.  Ib64  the  plaintiffs  served 
npon  the  testator  and  other  persons  owners  and 
oooupiers  of  property  in  certain  streets  in  the 
parish,  requiring  them  to  sewer,  level,  channel, 
and  repair  the  same  streets.  This  demand  not 
having  been  complied  with,  the  plaintiffs  in  the 
early  part  of  the  year  1865  themselves  execated 
the  works,  and  their  surveyor  apportioned  the 
expenses  of  the  works  among  the  testator  and  the 
other  owners  and  occupiers.  The  apportionment 
however  having  been  wrongly  made,  a  fresh 
apportionment  was  made  on  31st  Jan.  1873  (see 
Cook  V.  Ipswich  Local  Board  of  HeaHh,  24  L.  T. 
Bep.  N.  8.  579 ;  L.  Bep.  6  (J.  B.  451),  and  a 
notice  thereof  was  served  upon  the  testator  on 
the  18th  Feb.  1873,  stating  the  amount  payable 
by  him  to  be  131.  Ss.  5i.,  and  informing  him  that 
unless  within  three  months  from  ihe  service  of 
the  notice  he  should  dispute  the  apportionment 
made  against  him,  it  would  be  binding  on  him. 
The  testator  not  having  disputed  the  apportion- 
ment within  the  three  months  prescribed  tor  that 
purpose  by  the  Local  Government  Act  1858,  sect. 
63,  a  demand  for  payment  was  accordingly  served 
upon  him. 

The  testator  died  on  the  2nd  March  1874, 
having  appointed  the  defendant  his  executor,  and 
without  having  paid  the  amount. 

On  the  8th  June  1875  a  plaint  in  the  County 
Court  was  entered  by  the  plaintiffs  against  the 
defendant  in  pursuance  of  the  option  to  pro- 
ceed in  the  County  Court  instead  of  before  the 
justices,  given  by  24  &  25  Vict.  c.  61,  sect.  24. 
The  County  Court  judge  having  decided  in  favour 
of  the  plaintiffs,  it  was  held  on  appeal  from  the 
County  Court,  and  again  in  the  Court  of  Appeal, 

or  Acts  of  Parliament  relating  to  eadi  particular  case, 
such  complaint  shall  be  made  and  such  iniormation  shall 
be  laid  within  six  calendar  months  from  the  time  whan 
the  matter  of  such  complaint  or  information  respectively 
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that  the  limitation  of  time  mentioned  in  11  &  12 
Vict.  o.  43,  8. 11,  applied  aa  well  to  proceedings  in 
Coianty  Gourta  aa  to  prooeedinga  before  joatioea, 
and  that  the  action  coald  not  be  anatained,  it  not 
having  been  bronght  within  aix  calendar  montha 
from  the  time  of  making  the  demand  :  (see  ToU 
tenham  Local  Board  v.  Bowell,  35  L.  T.  Rep.  N.  S. 
887  ;  L.  Bep.  1  Ex.  Div.  514.) 

On  the  aame  8th  June  1875  a  plaint  in  equity 
was  filed  in  the  County  Court  againat  the  de- 
fendant  by  the  plaintiffs  in  reapect  of  another 
snm  of  about  24L  which  had  been  similarly  appor- 
tioned againat  the  teatator  under  the  aame  circum- 
6tancea»  and  at  the  aame  time  as  that  above  re- 
ferz^  to,  and  aa  to  which  no  notice  of  dispute 
having  been  given  by  the  testator  within  the 
three  montha  prescribed,  notice  of  demand  had 
been  duly  aerved.  This  plaint  prayed  aa  to  the 
sum  of  24Z.,  that  the  charge,  to  the  benefit  of 
which  the  plaintiffs  were  entitled  against  the  pro- 
perty of  the  testator,  might  be  effected  as  to  the 
court  should  seem  right,  and  in  particular  either 
by  the  defendant  paying  to  the  board  the  amoun( 
and  intereat  due  to  the  plaintiffs,  together  with 
the  coats  of  suit,  and  in  default  by  sale  of  the 
propertv  and  payment  out  of  the  proceeds,  or  by 
bocn  sale  and  distribution  in  the  first  instance. 

By  an  order  dated  the  25ih  June  1875  the 
cause  was  transferred  from  the  Countv  Court  to 
the  High  Court,  and  waa  set  down  for  hearing  in 
1879. 

H-tggins,  Q.C.  and  Ilbert  for  the  plaintiffs. — The 
only  question  is,  having,  as  decided  by  the  case  in 
the  Common  Law  Division  {nhi  sup.)  lost  our 
right  of  proceeding  in  personam  for  the  recovery 
of  these  expenses,  through  not  taking  our  pro- 
ceedings within  six  months  from  the  date  of 
demand,  have  we  also  lost  our  remedy  in  rem  ? 
The  case  in  the  Common  Law  Division  decided 
that  Jervis's  Act  (11  &  12  Vict.  c.  43,  sect.  11) 
applied,  but  there  the  plaintiffs  had  merely  gone 
to  the  County  Court  for  a  remedy  in  personam  in 
pursuance  of  the  option  given  them  b^  24  &  25 
Vict.  c.  61,  sect.  24,  to  proceed  either  m  a  sum- 
mary way  before  two  justices  or  in  the  County 
Conrt  in  case  the  amount  claimed  waa  under  20{. 
This  case  is  altogether  different,  as  the  Act  under 
which  we  now  claim,  namely,  the  Local  Govern- 
ment 1858  (21  &  22  Vict.  o.  98),  sect.  62,  expressly 
gives  us  a  charge  on  the  land,  and  fixes  no  limita- 
tion of  time  within  which  the  charge  must  be  en- 
forced. The  scheme  of  the  Acts  is,  that  if  action 
in  personam  is  taken,  time  is  essential,  and  the 
proceedings  must  be  taken  within  six  months,  but 
if  the  proceedings  are  in  rem  there  is  no  limita- 
tion. It  is  to  be  observed  also  that  in  proceedings 
in  personam  there  is  no  power  given  to  recover 
interest  on  the  amount  claimed,  but  where  the 
charge  is  created  interest  also  may  be  recovered. 
The  two  remedies  are  totally  distinct.  If  the 
plaintiffs  are  wrong,  then  the  words  ^ving  a 
charge  on  the  land  are  mere  surplusage ;  in  many 
cases  it  is  difficult  to  find  out  the  person  liable  in 
respect  of  the  claim,  and  it  would  be  necessary 
for  a  defaulter  only  to  keep  out  of  the  way  for  a 
few  months  and  he  would  escape  his  liability 
altogether,  to  the  prejudice  of  the  public  good  and 
the  ratepayers.  We  are  not,  in  fact,  by  g[oing 
to  the  County  Court,  exercising  the  optional 
remedy  given  by  the  Act,  but  we  go  there  to  in- 
Toke  its  general  equitable  jurisdiction  to  enforce 
oar  charge.   The  cases  of  Vestry  of  Bertnondsey  y. 


Bamsay  (24  L.  T.  Bep.  N.  8.429;  L.  Bep.  C  C.  P. 
247);  and  Plumstead  THstriet  Board  of  Works  ▼. 
The  Planet  Building  Soei^ity  (27  L.  T.  Bep.  N.  S. 
656;  L.  Bep.  8  Ex.  63,  suh  nom,  Plumstead 
Board  of  Works  v.  Ingoldshy),  which  were  cases 
under  the  Metropolis  Local  Management  Acts, 
show  the  difference  between  the  two  remedies, 
and  show  that  the  charge  is  a  continuing  liability, 
and  may  be  enforced  against  a  subsequent  owner 
of  the  property.  In  the  former  case  Montage 
Smith,  J.  in  giving  the  judgment  of  the  court 
(L.  Bep.  6  Ex.  251)  savst  "  In  the  first  instance, 
the  statute  *'  (25  &  26  Vict.  c.  102)  **  creates  a  per- 
sonal obligation  on  the  owner, '  present  or  future,' 
and,  further  to  secure  the  payment,  imposes  a 
kind  of  indirect  charge  on  the  land.  The  96th 
section  imposes  the  obligation  to  pay,  and  gives 
the  remedy  against  either  the  owner  or  any  person 
who  then,  'or  at  anv  time  thereafter,'  occupies 
the  premises.  These  obligations,  and  the  remedies 
given  to  enforce  them,  appear  to  us  to  be  inde- 
pendent and  cumulative;  and,  as  a  consequence 
of  so  holding,  we  think  the  remedies  may  be  re- 
sorted to  in  BU'*4;ession  until  the  charge  is  satisfied 
by  payment,  subject,  when  necessary,  to  the  equit- 
able jurisdiction  exercised  by  the  court  to  restrain 
vexatious  actions."  That  reasoning  applies  to  this 
case,  and  we  submit  we  are  entitled  to  the  benefit 
of  the  statutory  charge  notwithstanding  the  lapse 
of  time. 

J.  Pearson,  Q.O.  and  Huntetf  for  the  defendant, 
were  not  called  upon. 

Maunb,   Y.C. — ^This    plaint  was    filed  In    the 
County  Court  on  the  8th  June  1865,  in  order  to 
recover  a  sum  of  money  to  which  the  plaintiffs 
vere  entitled  under  these  circumstances.     [His 
Lordship   read  sects.  69  and  129  of  the  Public 
Health  Act  1848,  and  continued  :]    Therefore  the 
expenses  are  to  be  paid,  and  if  not  paid  may 
be  recovered  by  distress    on    a    summary  pro- 
ceeding before  two  justices.     [His  Lordship  also 
read  the  other  sections  of  the  Acts  above  set 
out,  and  said:]     Now  this  litigation  has  arisen 
thus :    The  improvements  were  made  in  1864  and 
1865,  and  the  surveyor  made  nis  apportionment. 
This  was  ineffectually  done,  and  in  accordance  with 
the  decision  in  the  case  of  Cook  v.  Ipswich  Local 
Board  of  Health  (uhi  sup.),  another  was  made  in 
1873.  Now,  the  apportionment  having  been  made, 
they  are  to  give  notice  to  the  owner,  and  if  he 
does  not  pay  they  may  go  before  two  justices  to 
enforce  payment,  or  if  the  amount  claimed  is 
under  202.  they  may  go  before  a  County  Court 
judge.    His  Lordship  then  referred  to  what  had 
taken  place  in  the  County  Court  action  above 
stated,  and  the  appeal  to  the  Common  Law  Divi- 
sion, and  proceeded  :]  This  plaint,  which  I  under- 
stand is  a  different  one,  was  filed  on  the  8th  June 
1873,  and  transferred  to  this  court  hj  an  order 
dated  25th  Jnne  1875,  and  the  prayer  is  that  the 
plaintiffs  should  have  a  charge  on  the  land.    The 
case  is  not  set  down  for  hearing  here  until  the  lut 
April  1879.    Under  these  circumstances  it  is  con- 
tended by  the  plaintiffs  that  although  they  have 
lost  their  remedy  by  summary  proceedings,  they 
have  still  aright  to  a  charge  on  the  land  for  the  24Z., 
which  they  might  have  recovered  at  any  time  within 
six  months  from  making  the  demand  for  payment. 
Why  should  the  land  be  held  subject  to  a  charge 
after  all  these  deUvs  P    What  is  the  meaning  of 
the  provision  that  there  shall  be  a  charge  P    Does 
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it  mean  that  the  board  may  simply  lie  by  for 
nineteen  years  and  forego  all  their  ot  ner  remeaies  P 
Every  reasonable  man  of  coarse  woald  pay  the 
demand,  bat  may^  the  board  take  proceedings  to 
enforce  it  after  nineteen  years  P  1  read  the  Act 
as  meaning  that  the  charse  is  to  be  a  subsidiary 
remedy,  and  cannot  be  made  the  primary  mode  of 
'  recovery  unless  the  other  remedy  has  failed.  It 
is  said  that  there  may  be  difficulty  in  finding  out 
the  owner  or  occupier.  There  is  no  such  difficulty ; 
it  can  always  be  found  out  who  is  the  owner  or 
occupier.  In  my  opinion  the  proceedings  to 
enforce  these  demands  must  be  taken  within  six 
months  from  the  time  of  demand,  and  the  land  is 
not  to  be  resorted  to  unless  the  other  remedy 
fails.  The  plaint  must  be  dismissed  with  costs. 
As  renirds  the  two  cases  on  the  Metropolis 
Local  Management  Acts  cited  by  Mr.  Ubert,  the 
proceedings  there  were  brought  within  six  years, 
and  no  question  arose  as  to  the  Statute  of  Limita- 
tions. 

Solicitors  for  plaintiffs,  Heath  and  Parher. 
Solicitors  for  defendant,   Peckkan,  MaiUand, 

and  Peekham. 

*  ^-^^^— ^— — ^-^— ^— — ^^-^^^-^ 

'  EXCHEQUER  DIVISION. 

Bee,  1  and  10,  1879. 

(Before  Kbllt,  O.B.  and  Stbphbh,  J.) 

Finch  and  another  v.    Thb    Great   Western 
Kailwat  Company,  (a) 

Award  under  Inclosure  Act — Bight  of  way — Drove* 
road  for  agricultural  purposes — Altei'ed  drcum' 
stances  of  land  to  which  right  was  gra/nted — User 
of  way  for  purposes  not  required  at  time  of  grant. 

The  commissioners  under  an  Inclosure  Act,  by  their 
award  in  1790,  set  out  {inter  alia)  a  privaie 
carriagcroad  and  driftwa/q  called  Broadmead 
Drive  {describing  it  particularly),  and  they 
awarded  and  appointed  that  the  same  should  for 
ever  thereafter  remain  a  private  carriage-road  and 
driftway  for  the  use  of  the  respective  owners  and 
occupiers  for  the  time  being  of  the  allotments  over 
which  the  same  passed,  and  of  several  old  inclosed 
meadows.  At  the  time  of  the  award  the  said 
driftway  served  merely  as  an  access  to  a  few 
meadows,  and  was  used  exclusively  for  agricuL' 
turcd  purposes.  The  Great  Western  Railway  now 
passes  through  some  of  these  meadows,  the  defen* 
dants  having  purchased  the  necessary  land  for  the 
line  under  their  statutory  powers,  and  in  one  of 
these  meadows  they  erected,  at  a  spot  where  the 
said  driftway  crosses  their  line  of  railwanf,  a  cattle' 
nen,  for  the  purpose  of  collecting  cattle  which  have 
oeen,  or  which  are  to  be,  conveyed  by  the  defen' 
dants  as  carriers  on  their  said  railway  ;  and  they 
have  been  in  the  habit  of  driving  such  cattle  along 
the  said  drove-road  or  driftway  to  and  from  the 
said  cattle-pen. 

The  plaintiffs,  as  owners  in  fee  of  the  soU  of  the 
driftway,  brought  trespass  against  the  defendants 
for  so  using  the  driftway^  and  it  was 

"Etld,  by  the  Exchequer  Division  {Kelly,  O.B,  and 
Stephen,  J.),  that  stich  user  of  the  driftway  by 
the  defendants  was  justified,  inasmuch  as  the  right 
of  way  was  gineral  in  its  terms ;  and  though  the 
altered  circumstances  of  the  land  had  greatly  iw 
creased  the  traffic  on  the  road,  thai  circumstance 
did  not  affect  the  right  of  the  defendants  as  owners 

(a)  Rflported  by  Hdtry  IjUgh.  Esq.,  BarristeMbt-Law. 


and  occupiers  for  the  time  being  to  make  use  of 
the  driftway  in  the  manner  above  described. 
The  principle  that,  where  there  is  an  express  grant  of 
a  privaie  right  of  way  to  a  particular  place,  to 
the  unrestricted  use  of  which  the  grantee  of  the 
right  of  way  is  entitled,  the  grant  is  not  to  be  re- 
stricted  to  access  to  the  land  for  purposes  for 
which  access  was  required  at  the  timA  of  the  grant 
is  established  by  the  eases  of  The  United  Land 
Company  v.  The  Great  Western  Railway  Com- 
pany, Newcomen  v.  Coulson,  and  Band  v.  Kings- 
cote. 

This  was  a  special  case  stated  for  the  opinion  of 
the  court  pursuant  to  Order  XXXIY.,  of  which 
the  material  statements  were  as  follows : 

1.  The  writ  in  the  action  claims  damages  for 
the  trespasses  alleged,  as  hereinafter  set  forth,  to 
have  been  committed  by  the  defendants  on  certain 
land  of  the  plaintiffs  known  as  the  Broadmead 
or  Fisherton  Drove-road,  in  the  parish  of  Fisher- 
ton  Anger,  in  the  coanty  of  Wilts;  and  an 
injunction  to  restrain  the  defendants  from  com- 

,nutting  further  trespasses  on  the  said  land. 

2.  and  3.  The  plan  annexed  to  the  case  repre- 
sents the  position  of  the  drove-road  and  of  the 
adjoining  lands  and  the  portion  of  the  plaintiffs' 
land  over  which  the  said  Broadmead  Drove-road 
passes.  The  freehold  in  fee  of  the  land  on  each 
side  of  the  said  drove  is  admitted  for  the  purposes 
of  this  case  to  belong  to  the  plaintiffs. 

4.  The  freehold  in  fee  of  the  land  comprising 
and  being  the  said  Broadmead  Drove,  was  in  1812 
conveyed  in  fee  by  Lord  Malmesbury  to  predeces- 
sors in  title  of  the  plaintiffs ;  the  parcels  in  that 
conveyance  are  in  the  words  following :  "  All  that 
piece  or  parcel  of  meadow  or  pasture  land  commonly 
called  or  known  hj  the  name  of  Fisherton  Drove, 
containing  by  estimation  one  acre  one  rood  and 
seventeen  perches  more  or  less,  subject  to  a  public 
footpath  or  way  from  the  stile  leading  out  of  a 
certain  field  called  Church  Field  in  Fisherton 
Anger  aforesaid  northward  into  the  turnpike-road 
leading  from  the  city  of  New  Sarum  to  War- 
minster, and  also  subject  to  another  public  footpath 
or  way  from  the  said  stile  leading  out  of  Church- 
field  aforesaid  westward  into  the  parish  of 
Bemerton,  and  also  subject  to  a  private  road  or 
way  in  or  over  the  said  piece  of  meadow  or  pasture 
land  leading  from  into  certain   meadow 

lands  in  Fisherton  Anger  aforesaid  adjoining  or  near 
to  the  said  piece  or  parcel  of  meadow  or  pasture  land 
hereby  released,  as  awarded  by  the  commissioners 
in  and  by  an  Act  of  29  Geo.  3,  c.  42,  intituled  'An  Act 
for  dividing  and  allotting  the  open  and  common 
fields  and  other  commonable  lands  and  grounds  in 
the  parishes  of  Berwick  Saint  James  and  Fisher- 
ton Anger,  in  the  county  of  Wilts,'  and  which 
said  piece  or  parcel  of  land  is  bounded  on  the 
north  end  by  the  said  turnpike-road  leading 
from  the  city  of  New  Sarum  to  Warminster  on  the 
east,  &c  ,  .  ." 

6.  and  7.  The  said  drove  existed  before  the 
award  hereinafter  mentioned;  and  before  such 
award  the  said  adjoining  lands  were  held  as  open 
and  common,  but  in  1790  were  inclosed  under  the 
before-mentioned  Act. 

8.  The  commissioners  under  that  Act,  by  an 
award  dated  5th  May  1790,  allotted  to  James  Lord 
Malmesbury  (inter  cdia)  two  pieces  of  land  or  allot- 
ments containing  respectively  17a.  Ir.  37p.  and 
4a.  Ir.  lip.,  and  also  allotted  and  appointed  as 
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follows,  namely:  "One  other  private  carriaffe* 
road  and  driftway  of  the  breaath  of  20h.  oalfod 
Broadmead  Drove  [describing  it  partioalarly], 
which  said  road  or  way  we  the  said  oommissioners 
do  hereby  award,  order,  and  appoint  shall  for  ever 
hereafter  remain  a  private  oarriage-road  and  drift- 
way for  the  use  of  the  respective  owners  and 
oocapiers  for  the  time  beinc  oi  the  allotment  over 
which  the  same  passes  anaof  several  old  inclosed 
meadows  "  specified. 

11.  So  much  of  the  lands  admitted  to  belong  to 
the  plaintiffs  and  defendants  respectively  as  lies  to 
the  west  of  the  said  drove- road  is  admitted  to  be 
part  of  the  said  allotment  of  17a.  Ir.  87p. 

12.  The  whole  of  the  land  marked  on  the  plan 
as  belonging  to  the  defendants  was  aoqairea  by 
them  or  their  immediate  predecessors  in  title  from 
private  owners  ander  statutory  powers  for  the 
purposes  of  their  undertaking,  and  the  freehold 
m  fee  thereof  is  for  the  purposes  of  this  case 
admitted  to  be  in  the  said  defendants. 

13.  By  another  part  of  the  said  award  the  said 
allotment  of  4a.  Ir.  lip.  by  the  said  award  allotted 
to  Lord  Malmesbury,  and  which  was  situate,  &o,f 
was  by  exchange  allotted  to  and  vested  in  William 
Hayter. 

14.  The  defendants  became  possessed  in  fee 
simple  for  the  purposes  of  their  undertaking  of  a 
small  portion  of  the  said  cJlotment  of  4a.  Ir.  lip. 
to  the  east  of  the  said  drove-road,  as  shown  in  the 
said  plan,  from  the  successors  in  title  of  the  said 
William  Hayter  in  the  year  1850,  and  thereon 
erected  a  cattle-pen,  and  the  said  portion  of  the 
said  allotment  u  hereinafter  referred  to  as  the 
cattle-pen. 

16.  The  defendants  acquired  the  part  of  their 
lands  immediately  abutting  on  the  west  side  of 
the  drove-road  in  1801  from  predecessors  in  title 
of  the  plaintiffs. 

17.  The  said  cattle-pen  has  been  used  by  the 
defendants  for  some  years  past  for  the  purpose  of 
collectiDg  cattle  which  have  jl>een  conveyed  by  the 
defendants  as  carriers  on  their  said  railway  thither, 
or  are  to  be  conveyed  thence  by  them,  as  carriers 
on  their  said  railway.  Cattle  so  placed  by  the 
defendants  in  the  said  pen  have  been  driven  by 
the  defendants  along  the  said  drove-road  to  and 
from  the  said  highway. 

18.  The  cattle  so  driven  from  the  said  cattle- 
pen  have  been  so  driven  along  the  s«kid  drove- 
road,  with  the  intent  to  reach  the  said  highway 
and  places  approached  by  it,  and  cattle  driven  as 
aforesaid  to  the  said  cattle-pen  have  been  so  driven 
aloDff  the  said  drove-road  from  places  approached 
by  the  said  hiffhway. 

19.  No  public  road  exists  from  the  oattle-pen 
to  the  said  highway.  But  before  the  land  now 
belonsing  £o  the  defendants  was,  as  above  men- 
tioned, acquired  by  them  it  had  been  the  undis- 
pQted  practice  for  msaxy  years  for  owners  and 
oocapiers  of  the  lands  lying  on  either  side  of  the 
said  drove  (including  the  said  lands  now  belong- 
ing to  the  defendants)  to  drive,  as  of  right,  cattle 
to  be  pastured  upon  or  that  had  been  pastured 
upon  the  said  lands,  and  carts  loaded  with 
agricultural  produce,  fodder,  and  manure  that  had 
been  produced  upon  or  for  use  upon  the  said  lands 
on  eiuier  side  of  the  said  drove*  to  and  from  the 
tompike-road.  All  rights  of  the  former  owners 
and  occupiers  of  the  lands  now  belongins  to  the 
defendants  arising  out  of  such  ownership  and 
occupation  are  now  vested  in  the  defendants.    A 


gate  opening  into  the  drove  near  the  existing 
gate  made  by  the  defendants  at  their  cattle-pen 
was  made  bv  Dr.  Finch,  a  predecessor  in  title  of 
the  plaintififs,  he  being  then  tenant  of  Church 
Field,  and  owner  possessed  of  the  said  drove  as 
stated  in  paragraph  4  of  this  case,  and  his  gate 
existed  many  years  prior  to  the  acquisition  of  the 
said  lane  by  the  defendants.  The  said  gate 
made  by  Dr.  Finch  was  removed  when  the  railway 
was  made. 

20.  The  plaintiffs  are  owners  of  a  large  lunatic 
asylum  close  to  which  the  said  drove-road  passes 
and  in  immediate  proximity  to  it. 

21.  The  traffic  occasioned  by  the  defendants  so 
drivinff  cattle  on  the  said  drove-road  is  accom- 
paniea  by  much  noise,  which  is  heard  in  the 
asylum. 

22.  The  plaintiffs  and  their  predecessors  in  title 
have  always  repaired  the  said  Broadmead  Drove- 
road  at  their  own  and  sole  expense.  The  said 
road  is  now  partially  stoned. 

23.  The  plaintiffs  have  been  put  to  expense  in 
keeping  in  repair  the  said  drove-road  on  account 
of  tne  use  thereof  by  the  defendants  in  so  driving 
cattle  over  the  said  road  as  aforesaid. 

24.  The  plaintiffd  contend  that  by  the  terms  of 
the  said  award  the  said  drove-road  cannot  be 
lawfully  used  except  as  a  private  carriage-road  and 
driftway  by  the  owners  and  occupiers  of  the  lands 
therein  described  as  the  allotment  over  which  the 
said  drove-road  passes,  the  old  enclosed  meadows 
and  woodlands  at  the  date  of  the  said  award 
belonging  to  James,  Lord  Malmesbury,  the 
meadow  called  Broadmead  at  the  date  of  the  said 
awajrd  belonging  to  the  said  William  Hayter,  and 
the  said  inclosed  meadow  at  tlie  date  aforesaid 
belonging  to  James  Feltham. 

25.  The  question  for  the  opinion  of  the  court 
is: 

Whether  the  defendants  are  entitled  under  the 
said  award  or  otherwise  to  use  the  said  drove-road 
for  the  purpose  of  driving  cattle  thereon,  con- 
veyed by  them  on  their  said  railway  for  the  public 
between  their  said  cattle-pen  and  the  said 
highway. 

26.  If  the  court  should  be  of  opinion  that  the 
d^endants  are  not  so  entitled,  judgment  in  the 
action  is  to  be  entered  for  the  plaintiffs  for  5L, 
for  liquidated  damages,  with  the  costs  of  this 
action  and  special  case,  and  an  injunction  granted 
to  restrain  the  defendants  from  so  using  the  said 
drove-road  in  future. 

If  the  court  shall  be  of  opinion  that  the  de- 
fendants are  so  entitled,  then  judgment  in  tho 
action  is  to  be  entered  for  the  defendants  for  the 
costs  of  this  action  and  special  case. 

A.  Charles,  QC.  (with  him  was  Bromley)  argued 
the  case  on  behalf  of  the  plaintiffs. 

HerBchellt  Q.C.  (with  him  Medd)  appeared  for 
the  defendants. 

The  following  cases  and  authorities  were  cited 

and  referred  to : 

Howell  y.  King,  1  Mod.  190 ; 

Lawion  y.  fFord,  1  Lord  Baym.  75 ; 

AUa/n  y.  Qomme  and  cmotherj  11  A.  &  E,  759 ;  9  L.  J. 

N.  S.  258,  Q.  B. ;  3  P.  &  D.  681 ; 
Skull  and  another  y.  OUnister  and  otherSy  9  L.  T. 

Rep.  N.  S.  763;  33  L.  J.  185,  C.  P.  ;  16  C.  B. 

N.  S.  81; 
WiUiams  y.  James,  16  L.  T.  Eep.  N.  S.  664 ;  L.  Bep. 

2  C.  P.  577  ;  36  L.  J.  256,  C.  P. ; 
Ths  Wimbledon  and  Putney  Common  Conservators 
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▼.  DiMfi,  88  L.  T.  Bep.  K.  8.  679 ;  L.  Bep.  1  Gh. 

DiT.  862 ;  45  L.  J.  858.  Cli.; 
Eenning  t.  Bwmdt,  8  £x.  187  (per  Parke,  B.,  at 
).92);  22  L.  J.  79,  Ex. ; 
be  Xfniied  Ltmd  Comna/ny  y.  The  Qreai  Ea§twn 

RaihiXMf  Compafiy,  29  L.  T.  Bep.  N.  S.  496 ;  L.  Bep. 

17  £q.  Cas.  158 ;  43  L.  J.  868,  Ch. ;  s.o.  on  appeal, 

88  L.  T.  Bep.  N.  S.  292;  L.  Bep.  10  Gk.  App.  586; 

44  L.  J.  685,  Ch. ; 
Newoomen  y.  CouUtm.  36  L.  T.  Bep.  N.  S.  885 ; 

L.  Bep.  5  Ch.  Diy.  138-140 ;  46  L.  J.  459,  Ch.  Diy. ; 
1  Bolle'B  Abr.  891,  par.  8; 
Gale  on  EaBements. 

The   nature    of    the    argaments     BQifioiently 
appears  in  the  jndpnzient 

Owr,  adv,  vuU, 

Dee,  10. — The  considered  written  judgment  of 
the  court  was  now  read  by 

Stephen,  J. — ^This  was  a  special  case  argned 
before  ns  on  the  Ist  inst.    The  material  facts  were 
as  follows:  A  highway  rans  from   Salisbnry  to 
WiltQn.  The  plaintiffs  are  owners  of  certain  closes 
on  the  south  of  this  highway,  and  also  of  the  soil 
of    a    drive,    called    Broadmead   Drove,    which 
separates  two  of  those  doses.    The  Great  Western 
Bailway  runs  parallel  to  the  high  road,  and  to  the 
south  of  the  closes  above  mentioned.    Broadmead 
Drove  runs  to  and  across  the  roilway,  and  then  it 
continues  its  course  in  a  westerly  direction  to 
other  closes  which  need  not  be  mentioned.     At 
the  point   of  junction  between  the  Broadmead 
Drove  and  the  railway  the  company  have  con- 
structed a  cattle-pen  on  land  taken  by  them  under 
their   parliamentary   powers,   which    land    was 
iormerly  part  of  a  meadow  containing  water, 
more  than  four  acres,  belonging  to  Mr.  William 
Hayter.    The  companv  are  in  the  habit  of  driving 
cattle  from  all  parts  of  the  neighbourhood  to  this 
pen,  and  of  collecting  in  it  cattle  brought  by  the 
railway  from  all  parts  of  their  system,  and  driviuff 
Buch  cattle  along  Broadmead  Drove  to  the  high 
road,  and  thence  to  other  places  in  the  neighbour- 
hood.   The  question  is  whether  they  are  entitled 
to   use   the   drove   in    this    manner  under  the 
following  circumstances :  Before  1790  all  the  land 
in  question  was  common  field.    In  1790  an  indo- 
Bure  award  was  made,  whereby,  after  recitals  as 
to  their  authority  and  proceedings,  the  commis- 
sioners $et  out  certain  roads    in  the  following 
words :  "  We  have  set  out  and  appointed,  and  by 
this  our  award  do  set  out  and  appoint,  the  several 
roads  and  ways  in,  through,  and  over  or  by  the 
sides  of  the  new  inclosures  or  allotments  to  be 
made  by  virtue  of  the  said  Act,  in  such  directions 
and  of  such  breadths  as  are  hereinafter  mentioned 
and  partlj  described  (that  is  to  sa^),  sixthly,  one 
other  private  carriage-road  and  driftway  of   the 
breadth  of  20ft.  call^  Broadmead  Drove "  (then 
follow  the  abuttals),  "  which  said  road  or  way  we 
the  said  commissioners  do  hereby  award,  order, 
and  appoint  shall  for  ever   hereafter  remain  a 
private  carriage-road  and  driftway  for  the  use  of 
the  respective  owners  and  occupiers  for  the  time 
being  of  the  allotment  over  which  the  same  passes, 
and  of  several  old  indosed  meadows  and  wood- 
lands," one  of  which  was  the  field  of  about  four 
acres  in  extent  already  referred  to.    There  seems 
to  be  no  doubt  that,  at  tiie  time  of  the  award,  the 
driftway  in  question  served  merely  as  a  mode  of 
access  to  a  few  meadows,  and  was  used  exclusivelv 
for  agricultural  purposes.  The  Great  Western  Bail- 
way  now  passes  through  some  of  these  meadows, 
and  the  cattle-pen  already  mentioned  is  in  one  of 


them.    The  reaolt  of   course   is  that  probably 
thousands  of  cattle  now  pass  along  the  driftway 
for  every  one  that  passed  when  the  award  was 
made ;  and  the  question  is,  whether  such  a  user  of 
the  way  allotted  by  the  award  can  be  justified? 
Upon  the  whole  we  are  of  opinion  that  it  can  be 
justified-— that  the  right  of  way  is  general  in  its 
terms,  and  that,  though  the  altered  circumstances 
of  the  land  have  greatly  increased  the  traffic  on 
the  road,  that  circumstance  does  not  affect  the 
right  of  the  Great  Western  Bailway  as  owners 
and  occupiers  for  the  time  being  to  make  use  of 
it  in  the  manner  above  described.    We  have  not 
arrived  at  this  conclusion  without  some  difficulty, 
as  the  authorities  which  bear  upon  it  are  many, 
and  some  of  them  may  not  be  altogether  con- 
sistent.   The  view  presented  to  us  on  behalf  of 
the  plaintiffs  was,  that  the  provision  in  the  award 
gave  the  owners  and  occupiers  for  the  time  being 
a  right  to  use  the  private  way  as  a  driftway  f^  * 
bringing  cattle  from  the  different  closes  which  it 
traverses,  and  for  no  other  purpose;  that  is  to 
say,  the  defendants'  land  having  been  agricultural 
land  at  the  time  when  the  Act  passed,  the  road  to 
it  can  still  be  used  only  to  the  extent  to  which 
and  in  the  same  manner  as  it  was  used  while  the 
land  was  agricultural  land,  although  the  land  was 
awarded  to  the  predecessors  of  the  company  with- 
out any  particular  description    or  limitation  of 
qualification.    In  support  of  this  view,  reference 
was  made  to  the  following  authorities,  1 :  Bolle*8 
Abridgment,  391,  par.  8;   HoweU  v.  King  {uhi 
9up,) ;  Lawton  v.  Ward  (uhi  sup.) ;  Allan  v.  Gomtm 
{ubi  sup») ;  Skull  v.  Olenister  (tAi  sup,) ;  Williams 
V.  James  {uhi  sup.)    All  these  authorities,  except 
Allan  V.  Gomme  and  8huU  v.  Olenister,  refer  to 
cases  of  prescription,  and  may  be  said  to  establish 
the  proposition  that,  where  there  is  a  righ**  of 
way  proved  by  user,  the  extent  of  the  right  must 
be  measured  by  the  extent  of  the  user.     The 
strongest  and  th^  most  recent  case  of  this  kind 
is  the  case  of   The  Conservaiars  of  Wimbledon 
Oomtnon  v.  Dixon  {uhi  sup.),  in  which  it  was 
held  that  the  immemorial  user  of   a  way  over 
Wimbledon   Common  for  agricultural   purposes 
did   not  authorise   its  use   for  tne  purpose  of 
carting  building  materials  to  a  place  on  which 
houses  were  to  be  erected.    Of  the  cases  which 
were  mentioned,  two  were  cases  of  express  grants, 
namely,  Allan  v.  Chmme   {ubi  sup.)  and  BhuU  v. 
Olenitier  {uhi  sup.).    These  require  examination, 
as  their  consistency  with  authorities  referred  to 
on  the  other  side  is  not  immediately  apparent, 
though  we  do  not  say  that  they  are  really  incon- 
sistent.   In  Allan  v.  Qomme  there  was  reserved 
to  the  occupier  of  a  certain  tenement  "  a  right  of 
way  and  passage  over  the  said  close  to  the  stable 
and  loft  over  the  same,  and  the  space  and  opening 
under  the  said  lofb  and  then  used   as  a  wood- 
house.'*    The  court  held  that  the  meaning  of  this 
reservation  was,  that  '*the  defendant  should  be 
confined  to  the  use  of  the  way  to  a  place  which 
should  be  in  the  same  predicament  as  it  was  at 
the  time  of  making  the  deed."     They  did  not 
indeed  consider  that  the  right  of  way  depended 
on  the  space  being  used  as  a  woodhonse,  but 
they   thought   it  must    be   used    for   purposes 
compatible  with  the  ground  being  open,  and  that 
if  any  building   were  inclosed  upon    it   (which 
happened),  it  was  no  longer  to  be  considered  as 
open  for  the  purpose  of  this  deed."    In  Henning 
V.  Bwmett  (uhi  sup.)  Parke,  B.  said:  *'In  AUan  v. 
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Qamyme  a  more  striofe  rale  was  laid  down  than  I 
shonld  have  been  disposed  to  adoot;  for  ib  was 
said  that  the  defendant  was  confinea  to  the  use  of 
the  way  to  a  plaoe  which  should  be  in  the  same 
predicament  as  it  was  at  the  time  of  the  making  of 
the  deed.    No  doabt»  if  a  right  of  way  be  granted 
for  the  parpose  of  being  used  as  a  way  to  a  cottaee, 
and  the  cottage  is  changed  into  a  tanyard,  the 
right  of  way  ceases ;  bat  if  there  is  a  general 
grant  of  all  ways  to  a  cottage,  the  right  is  not  lost 
by  reason  of  the  cottage  bemff  altered."    This  is 
qaoted  with  approval  by   Aulins,  Y.G.   in    The 
Uniied  Land  Oompany  y.  The  Qreat  Easb&m  BfoH* 
way  Oompany  (iM  eup,).    It  seems  to  as,  npon 
the  whole,   that  the    proper   view   to   take    of 
JUan    Y.    Oomme    is,   that    it    establishes   no 
general  principle,  bat  tarns  on  the  constrnction 
of  the  partioalar  deed  referred  to^  a  deed  bear- 
ing no  resemblance  to  the  grant  in  the  present 
case.     In  the   case   of  8kM  v.   Olenmer  {ubi 
«i<p.)»  A  plot  of   land  was  granted  to  Wheeler, 
**  together  with   a  right  of  way   and   passage 
over  a  certain  new  road  to  certam  other  roads." 
Glenister  bonght  land  ac^oining  Wheeler's  close, 
bat   having   no   communication  with   the   new 
road.     He  afterwards    became    the    tenant    of 
Wheeler's  dose,  and,  wishing  to  build  on  his  own 
doee,  stacked  building  materials  on  Wheeler's 
close,  using  the  new  road  in  order  to  bring  them 
there.     The  materials  were  afterwards  conveyed 
from  Wheeler's  dose  to   Glenistor's  dose.    The 
case  deddes  that,  under  the  circumstances,  the 
learned  judge  who  tried  the  case  was  right  in 
leaving  to  the  jury  the  question,  "  whether  the 
defendants  used  the  way  as  a  way  to  Wheeler's  land, 
or  was  it  a  mere  odourable  use  of  it  for  the  purpose 
of  getting  at   their   own   land ;    did  the  defen- 
dante  use  the  way  merdy  for  the  purpose  of 
carrying  the  building  materials  through  Wneeler's 
dose  to  their  own  land  P"     Williams,  J.  based 
his  judgment  on  a  passage  in  Gale  on  Easements, 
which  quotes  at  length  a  passage  from*  Belle's 
Abridgment,  and  the  case  of  Lavoton  v.  Ward  (1 
Lord  Kaym.  75),andcondudes  bj[  saying:  "These 
aathorities  appear  to  us  to  esbabiish  the  principle 
that  if  the  defendants  here  had   directly  used 
the  road  in  question  as  a  way  over  the  grantor's 
land    through    Wheeler's    dose   to   Glenister's 
that  would  have  been  in  excess,  of  the  right." 
The  question  was,  whether  thej  liad  not  substan* 
tially  done  so."    On  the  authority  of  these  cases, 
but  particularly  on  that  of  8huU  v.  Qlenister,  we 
were  pressed    to    say  that   to  use   Broadmead 
Drove  as  a  way  on  to  Hayter's  Meadow,  merely  in 
order  to  pass  out  of  Hayter's  Meadow  by  the 
ndlway,  which  subsequently  to  the  award  had 
been  made  through  it,   was  in  excess  of  the 
ri^ht  conferred  by  the  award.    It  must  be  ad- 
mitted that  there  is  a  considerable  resemblance 
between  the  cases,  though  they  are  not  absolutdy 
identical.    To  use  a  private  road  into  one  close, 
merdy  in  order  to  pass  over  it  into  an  adjacent 
dose,  is  not  (|uite  the  same  thing  as  to  use  a 
private  road  into  a  close  in  order  then  to  make 
nse  of  a  public  highway  carried  through  the  close 
fiubsequently  to  the  grant    We  must  also  observe 
upon  the  judgment  of  Williams,  J.,  that  all  the 
authorities  quoted  in  the  passage  from  GkiJe  on 
Easemente  are  cases  in  which  the  right  was  pre- 
scriptive, and  the  question  to  be  solved  was  the 
extent  61  the  grant  to  be  inferred  from   user. 
Moreover,  one  of  the  two  passages  quoted  from 


BoUe  seems  inconsistent  with  the  inference  de- 
duced from  the  authorities.  '*  It  was  said  that,  if 
a  defendant  justified  under  a  right  of  wav  from 
D.  to  Blaokacre,  if  the  plaintiff  replied  that  at 
the  time  of  the  trespass  the  defendant  went  with 
his  carriages  from  D.  to  Blackaore,  and  thence  to 
a  mill,  the  replication  would  not  support  the 
action,  for  when  he  was  in  Blackacre  he  might  go 
where  he  pleased."  These  considerations  are  not 
without  tneir  weight,  though  probably,  if  they 
stood  alone,  we  should  not  regard  them  as  war- 
ranting us  in  differing  from  akuU  v.  Olanister, 
There  are,,  however,  several  later  dedsions  in 
cases  closely  analogous  to  the  one  before  ua, 
which  must  now  oe  considered.  Before  ex- 
amining them  we  may  remark  that  one  distinction 
between  the  cases  cited  on  behalf  of  the  plaintiffs 
and  the  case  before  the  court  is,  that  the  former 
are  cases  of  a  grant  of  a  way  or  prescription 
which  implies  a  grant ;  the  latter  is  one  in  which 
the  wav  is  g^nted  under  an  award  made  under 
an  inolosure  Act,  which  erants  to  the  prede- 
cessors in  title  of  the  defendants  a  piece  of  land 
which  they  are  entitled  to  enjoy  without  restriction 
or  limitotion.  In  this  the  case  before  the  court 
resembles  the  cases  which  we  now  proceed  to 
consider.  They  seem  to  us  to  establisn  the  prin- 
ciple that,  where  there  is  an  express  grant  of  a 
private  right  of  way  to  a  particular  plaoe,  to  the 
unrestricted  use  of  which  the  grantee  of  the 
right  of  way  is  entitled,  the  grant  is  not 
to  be  restricted  to  access  to  the  land  for 
purposes  for  which  access  would  be  required  at 
the  time  of  the  grant.  The  first  of  these  cases  * 
is  The  United  Land  Oompany  v.  The  Qreat  Eastern 
Bailwaif  Oompany  {ubi  eup,).  In  this  case  the 
Great  £)astom  Bail  way  Oompany  purchased  from 
the  Orown  land  for  the  parpose  of  their  line, 
intersecting  land  acquired  by  the  Grown  under 
an  Act  of  Parliament  which  prohibited  building 
upon  it,  as  it  waswithii^  the  range  of  the  guns 
01  a  fort.  At  the  time  of  the  purchase  the  land 
was  used  only  for  pasture.  The  Great  Eastern 
Bail  way  Gompany  agreed  to  make  four  level 
crossings  over  their  line  by  which  access  could 
be  had  from  one  part  of  the  severed  land  to 
the  other.  Some  years  after  the  agreement  the  part 
of  the  land  bevond  the  crossings  was  sold  to  the 
Limited  Land  Gompany,  and  the  stotutory  pro- 
hibition against  building  being  removed,  the  land 
was  laid  out  in  lots  for  building  purposes.  The 
railway  company  considered  that  the  level 
crossings  ought  not  to  be  used  for  purposes  of 
access  to  the  houses  so  built.  It  was,  however, 
held  both  by  Malins,  Y.G.  (ubi  sup,)  and  after- 
wards by  the  Gourt  of  Appeal  in  Ghancery 
(ubi  eup.),  that  they  were  so  entitled  on  the 
ground  that  *'  the  crossings  were  to  be  com- 
munications for  every  purpose  for  which  at 
the  time  or  at  any  future  time  the  owner  should 
think  fit  to  appropriate  his  land."  This  comes 
very  near  to  the  case  before  us,  though  no  doubt 
there  were  several  drcumstances  in  the  grant 
which  threw  more  light  on  the  actual  intention 
of  the  parties  than  is  to  be  had  in  the  case  before 
us.  The  case  of  Newcomen  v.  Ooulson  (ubi  eup.), 
more  closely  resembles  the  present  case.  An  in- 
olosure award  made  in  1760  set  out  certain  roads 
for  the  owners  for  the  time  being  of  certain  allot- 
mente  and  their  tenants  and  farmers  to  and  from 
certain  allotmente.  It  was  provided  that  one  of 
the  roads  should  be  SOft.  wide,  and  that  if  any 
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owner  of  an  allotment  should  "  street  oat "  the 
way,  it  should  always  remain  llyds.  wide  between 
the  quicksets.  LH)re  than  a  century  after  the 
award  was  made,  one  of  the  allotments  was  used 
as  building  land,  and  the  owner  began  to  convert 
the  cart  road  into  a  metalled  road.  The  plaintiff 
tried  to  restrain  him  from  doing  so,  and  from 
using  the  right  of  way  for  other  than  agricultural 
purposes;  but  the  application  was  refused  by 
Malms,  y.O.  This  decision  was  upheld  by  the 
Court  of  Appeal.  In  delivering  his  judgment  the 
Yice- Chancellor  said :  "  I  am  at  a  loss  to  see  any 
principle  on  which  a  person  who  would  take  land 
under  an  inclosure  is  bound  for  all  time  to  use  that 
land  for  the  purpose  for  which  it  was  used  when 
the  inclosure  was  made.  If  that  is  the  case  here 
it  is  the  case  all  over  the  country,  and  I  suppose 
hundreds  of  thousands,  if  not  millions,  of  acres  of 
land  would  have  this  principle  applied  to  them, 
that  the  owner  of  the  land  under  the  inclosure 
could  only  use  the  land  for  the  purpose  for  which 
it  wns  used  when  the  inclosure  was  made,  that  is 
for  agricultural  purposes ;  because,  although  they 
might  use.  the  land  for  other  purposes,  they 
could  not  use  the  roads  for  other  purposes." 
The  Yice-ChancoUor  also  laid  stress  on  the 
case  of  Band  v.  Kingscote  (6  M.  &  W.  174; 
9  L.  J.  K  S.  279,  Ex.)  The  nleadings  in  that 
case  are  exceedingly  complicatea ;  but  the  effect 
of  the  decision  is  shortly  stated  thus  by  Malins 
Y.C. :  "The  decision  in  Band  v.  Kingscote  was, 
that  a  reservation  of  a  right  of  way  from  and  to 
the  colliery  entitled  the  man  who  had  the  right 
(upwards  of  200  years  after  it  was  reserved)  to 
adapt  it  to  the  improvements  of  the  age ;  and  the 
improvements  of  the  age  required  that  he  should 
have  a  right  to  use  a  locomotive  over  the  land." 
If  a  right  of  way  which  was  granted  to  give 
access  to  pastures  may  lawfully  be  used  for 
access  to  a  town  subsequently  built  on  them,  and 
if  a  wayleave  reserved  for  working  a  colliery  by 
horse  power  may  lawfully  be  worked  by  steam 
power,  it  seems  difficult  to  resist  the  inference 
that  a  driftway,  which  when  granted  gave  access 
to  pastures,  may  be  used  for  tne  purpose  of  access 
to  a  railway  cattle  station  afterwards  built  upon 
it.  Mr.  Charles  attempted  to  distinguish  ^t0- 
eomen  v.  Coulson  (ubi  sup.)  from  the  case  before 
us  on  a  variety  of  grounds.  He  said  that  in 
Newcomen  v.  Coulson  the  road  was  30ft.  wide, 
which  the  Vice-Chancellor  regarded  as  clear 
proof  that  it  was  never  intended  to  be  confined  to 
agricultural  purposes  only.  He  also  pointed  out 
that  the  owner  of  the  allotment  had  power  ex- 
pressly reserved  to  "  street  out "  the  road,  and 
he  observed  lastly  that  the  object  in  that  case 
undoubtedly  was  to  get  access  to  the  allotment, 
and  not  to  go  beyond  it.  None  of  these  dis- 
tinctions appear  to  us  to  be  substantial.  As  to 
those  which  turn  upon  the  character  of  the  road, 
it  must  be  observed  that,  in  the  present  case,  no 

?uestion  as  to  the  character  of  the  road  arises. 
t  retains  the  width  and  character  specified 
in  the  award.  It  is,  as  it  always  was,  a 
driftway  20ft.  wide.  The  only  difference  in 
its  use  is  that  more  cattle  now  pass 
along  it  than  was  ^  formerly  the  case.  As 
to  tne  point  that-  in  Newcomen  v.  Coulson 
the  roaa  led  to  the  allotment  in  its  new 
oondition,  whereas  in  this  case  the  cattle  pass 
away  from  it  by  the  railway,  it  appears  to  us  that 
it  womld  be  impossible  to  maintam  that,  if  people 


were  to  have  free  aooees  by  a  private  way  to  new 
houses  buHt  on  an  allotment,  they  should  be 
bound,  as  often  as  they  used  that  way,  to  return 
by  it,  instead  of  using  any  other  road  which  mieht 
be  open  to  them.  It  is  remarkable  that  SkuUv. 
Qlenister  was  not  cited  in  the  argument  of  New 
comen  v.  Coulson,  It  appears  to  us  that,  if  the  two 
are  inconsistent,  we  must  follow  Newcoinen  t. 
Coulson ;  but  the  oases  may  be  reconciled  (though 
the  reasoning  in  the  judgment  of  Williams,  J, 
seems  scarcSy  consistent  with  the  latter  case) 
by  treating  ahuXL  v.  Qlenister  as  deciding  only 
that,  if  there  is  a  private  right  of  way  to  one  doBC, 
it  must  not  be  used  oolourably  with  the  real  in- 
tention of  going  to  a  different  though  adjoining 
close.  Upon  the  whole,  therefore,  there  will  be 
judgment  for  the  defendants,  with  costs  of  the 
action  and  special  case. 

Judgment  for  the  defendanis,  wUh  eosis. 

Solicitors  for  the  plaintiffs,  Qregory,  Bowdiffe^ 
Bowcliffe,  and  Baiole,  agents  for  Whaiman,  Salis- 
bury. 

Solicitors  for  the  defendants,  B,  B,  Nelson, 
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Wednesday,  Jan,  21, 1880. 

(Before  Jessbl,  M.R  and  Baggallit  and  Conov, 

L..TJ.) 

Webb  v.  East,  (a) 

Practice — Master  and  servant — Inspection  of  docu* 
ments — Libel — Privileged  communication — Ten^ 
dency  to  crimi^fuits — Objection  to  producHon, 

In  an  a^on  to  recover  damages  for  a  libel,  aUeged 
by  the  plaintiff  to  be  contained  in  two  letters 
written  oy  the  defendant  to  R,,  the  plaint^  ad- 
ministered interrogatories  io  the  defendant,  who 
in  his  answer  admitted  that  he  had  written  two 
letters  to  B.  on  the  specified  dates,  and  ihat  copies 
of  such  letters  were  in  his  possession.  On  a 
summxms  before  the  master  for  inspection  of 
these  copies,  an  objection  was  raised  by  the  defen* 
dant  that  such  inspection  might  expose  him  to 
criminal  proceedings  for  libel.  The  master  iherC' 
upon  refused  to  order  inspection,  btU  Kelly,  C.B* 
and  Stephen,  J,  subsequently  reversed  the  de* 
cision  of  the  master  and  granted  an  order  to 
inspect. 

Held  {afflrming  the  decision  of  the  Ewehequer 
Division),  that  the  letters  were  not  privileged  from 
production,  although  they  were  privilege  in  the 
sense  in  which  that  term  was  used  in  questions  as 
to  libel,  viz,,  that  the  court  would  not  on  them 
impute  malice  to  the  defendant,  but  leave  the 
plaintiff  to  prove  empress  malice. 

If  the  defendant  could  protect  himself  from  produO' 
Hon  at  all,  it  could  only  be  by  his  oath  that  the 
production  would  expose  him  to  criminal  pro* 
ceedings. 

This  was  an  appeal  by  the  defendant,  f^rom  an 

order  made  by  the  Exchequer  Division. 
The  plaintiff,  Mr.  Bobert  Webb,  was  a  land  and 

estate  agent,  and  from  July  1877  to  March  1879 

(«)  Aeported  by  E.  8.  Bocbb,  Esq.,  Barrlater«t-Law. 
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he  ^WM  in  the  service  of  the  defendant,  Sir  Gilbert 
East;  as  steward  of  bis  estates. 

In  March  1879  he  quitted  the  defendant's 
service  on  notice  given  by  him. 

In  April  1879  the  plaintiff  was  enf^aged  by  the 
Earl  of  Bosslyn,  an  steward,  to  manage  his  estates, 
bnt  the  earl  shortly  afterwards  refused  to  allow 
the  plaintiff  to  enter  upon  his  duties,  in  conse- 
quence, as  the  plaintiff  alleged,  of  two  letters  which 
had  been  written  to  his  lordship  by  the  defen- 
dant. Those  letters,  as  the  plaintiff  alleged  by  his 
statement  of  claim,  were  falsely  and  maliciously 
written  by  Sir  Gilbert,  and  contained  defisimatory 
matter  seriously  affecting  the  plaintiff's  character. 
The  plaintiff  alleged  tbai  by  reason  of  these  libels 
he  bad  lost  his  salarv  which  he  would  have 
earned  in  the  service  of  Lord  Bosslyn,  and  had 
been  nnable  to  obtain  another  situation  as  steward ; 
and  be  claimed  3000Z.  damages. 

The  statement  of  claim  also  set  forth  what  pur- 
ported to  be  quotations  from  the  letters  in 
question.  Sir  Gilbert  East,  by  his  statement  of 
defence,  denied  that  he  wrote  to  Lord  Bosslyn  the 
letters  mentioned  in  the  statement  of  claim,  and 
he  aaid  that  any  letters  written  by  him  to  Lord 
Boeslyn  relating  to  the  plaintiff  were  confidential 
and  privileged  communications,  and  written  in 
answer  to  inquiries  made  by  Lord  Bosslyn  as  to  the 
character  of  the  plaintiff,  who  had  been  in  the 
employ  of  the  defendant  as  his  steward. 

I'he  plaintiff  delivered  interrogatories  to  the 
defendant  in  relation  to  the  letters,  in  answer  to 
which  the  defendant  said  that  in  April  1879  he 
wrote  two  letters  to  Lord  Bosslyn,  and  he  said 
that  those  letters  were  written  by  him  in  conse- 
quence of  letters  which  he  had  received  from 
Lord  Bosslyn  containing  inquiries  relating  to  the 
plaintiff,  who  had  been  *the  defendant's  steward. 
He  farther  said  that  his  letters  to  Lord  Bosslyn 
were  confidential,  and  that  he  contended  that  they 
were  privileged  communications.  He  admitted 
that  he  had  in  his  possession  copies  of  the  two 
letters. 

An  application  by  the  plaintiff  for  an  order  that 
he  should  be  at  liberty  to  inspect  these  copies  was 
refused  by  the  master  in  chambers. 

The  case  then  came  before  the  Excheqner 
Division,  consistine  of  the  Lord  Ohief  Baron  and 
Stephen,  J.,  on  a  motion  to  rescind  the  order  of 
the  master  in  chambers.    la  the  court  below 

BompcUf  Q.C.  and  P.  ST.  Smith,  for  the  plaintiff, 
contended  that  the  letters,  though  in  a  certain 
sense  privileged,  were  not  privileged  in  the  seubo 
of  being  protected  from  production,  and  that  pro- 
tection existed  only  in  tbe  case  of  communications 
between  a  party  to  litigation,  and  his  professional 
advisers  or  agents  employed  by  them.  If  tbe 
defendant  objected  to  tbe  inspection  on  the  ground 
that  it  might  tend  to  criminate  him,  he  was  bound 
to  object  on  oath.    They  relied  upon 

Fisher  v.  Owen,  38  L.  T.  Eep.  N.  S.  252-577 ;  L.  Eep. 

8Ch.  Div.  645; 
AUhusen  v.  Lahouchere,  89  L.  T.  Bep.  N.  8.  207 ;  L. 

Bep.  3  Q.  B.  Div.  6d4r-660. 

B.  E.  Thtmer,  for  the  defendant,  contended  that 
this  was  a  **  fishing*'  application  in  order  that  the 
plaintiff  might  have  an  opportunity  of  amending 
nis  statement  of  claim.  It  was  obvious  on  the 
face  of  the  statement  of  claim  itself  that  if  the 
defendant  gave  inspection  of  these  doeuments  it 
might  render  him  liable  to  criminal  proceedings. 
As  the  equity  rules  now  governed  these  matters,  a 
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bill  for  discovery  in  equity  would  be  demurrable, 
and  there  was  no  case  in  the  courts  of  common 
law  which  said  that  a  defendant  must  answer  upon 
oath,  when  it  appeared  from  the  dooaments  before 
the  court  that  in  their  nature  and  contents  they 
might  expose  him  to  a  criminal  prosecution.  He 
cit^ 

Buetroe  v.  White,  34  L.  T.  Bep.  N.  S.  835 ;  L.  Bep. 

1  Q.  B.  Div.  423 ; 

Andereon  v.  B<mh  of  British  OoVwrnhia,  35  L.  T. 

Bep.  N.  S.  76 ;  L.  Bep.  2  Ch.  Div.  644,  658 ; 
Bill  T.  Campbell,  32  L.  T.  Bep.  N.  S.  59;  L.  Bep.  10 

C.P.222; 
Wigram  on  Discovery,  2nd  edit.,  p.  80 ; 
Boyle  V.  Wiseman,  24  L.  T.  Bep.  274;  25  L.  T.  Bep. 

203  ;  24  L.  J.  160,  Ex. ; 
Atherley  v.  Harvey,  36  L.  T.  Bep.  N.  S.  551 ;  L.  Bep. 

2  Q.  B.  Div.  524. 

Bompas,  Q-C,  in  reply,  urged  that  Hill  v.  Camp* 
hell  had  been  clearly  overruled  by  the  Chancery 
judges. 

KiSLLT,  G.B.  —  I  am  clearly  of  opinion  that 
there  is  no  distinction  between  preliminary  pro- 
ceedings or  intermediate  proceedings  in  an 
action,  and  proceedings  before  a  judge  and  jury 
upon  the  trial  of  the  action  with  regard  to 
this,  that  where  there  is  an  application  for  the 
production  of  a  document  by  a  defendant,  and 
the  defendant  objects  either  to  the  production 
of  the  docuipent  or  to  any  order  being  made, 
or  any  decision  pronounced  against  him  for 
production  of  the  document,  his  objection,  whether 
it  is  in  a  preliminary  proceeding  or  in  an  inter- 
mediate proceeding,  or  upon  tne  trial  of  the 
action,  or  directly  or  indirectly,  must  be  made  by 
the  defendant  himself,  and  by  him  alone,  and 
must  be  supported  b^r  his  own  oath  made  upon 
the  spot  and  at  the  time,  that  he  believes  tbe 
production  of  the  document  will  expose  him  to  a 
criminal  prosecution.  I  know  of  no  exception 
that  has  been  made  to  that  rule  by  any  court  of 
common  law.  As  to  the  old  Chancery  practice, 
that  may  be  now,  for  aught  I  know,  unchanged, 
notwithstanding  the  changes  that  have  taken 
place  by  the  Judicature  Act  and  modern  decision. 
It  may  be  that  there  is  a  difference  in  equity  pro- 
ceedings where  a  bill  has  been  filed  and  where 
an  answer  has  not  yet  been  put  in.  It  may  be 
that  there  is  a  difference  with  regard  to  an 
answer  being  put  in  on  oath,  but  it  will  be  quite 
time  enough  to  decide  that  when  any  Chancery 
proceedings  come  before  us.  When  a  defendant 
IS  asked  for  an  inspection  of  documents,  and  the 
inspection  cannot  take  place  without  production 
of  the  documents  by  him,  and  he  objects  either 
directly  or  indirectly  to  the  inspection  in  question, 
he  must  support  that  objection  by  his  oath  that 
be  believes  the  production  of  them  by  him  will 
or  may  expose  him  to  a  criminal  prosecution. 

Stephen,  J. — I  am  of  the  same  opinion,  and 
have  nothing  to  add  to  what  has  fallen  from  my 
Lord  as  to  the  grounds  upon  which  we  are  to  pro- 
ceed. I  think  that  if  it  be  not  possible  to  recon- 
cile the  two  cases  that  have  been  cited — Hill  v. 
CampheU  and  Fisher  v.  Oiven—l  should  follow 
Fisher  v.  Ou>en  ;  that  stems  to  me  to  be  more  in 
accordance  with  general  principles. 

The  defendant  appealed. 

Fischer,  Q.C.  and  R,  E,  Turner,  for  the  appel- 
lant, repeated  tbe  arguments  used  in  the  coui*t 
oelow. 

Bompas,  Q.C.  and  P.  H  SmHh  for  the  plaintiff. 
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Jb88BL|  M.B. — In  this  appeal  the  qnestion  raised 
is  one  o£  very  oonsiderable  importance,  no  donbt, 
as  re^rds  the  interests  of  society  at  lurge,  and 
espeoiallj  as  regards  the  interests  of  that  portion 
of  society-— a  very  large  one-^whioh  consists  of 
masters .  and  servants.  The  case  for  the  present 
purpose  may  be  shortly  stated  in  this  way : — A 
steward  of  Sir  Gilbert  East  left  his  service.  He 
afterwards  applied  for  a  similar  situation  under 
the  Earl  of  lElosslyn.  The  Earl  of  Bosslvn  was 
willing  to  engage  him,  and  did  engage^  him,  in 
fact,  of  course  subject  to  his  character 'proving 
satisfactory.  He  wrote  to  Sir  Gilbert)  East  about 
the  man,  and  received  a  letter  in  answer  giving 
the  man,  what  Lord  Bosslyn  thought,  was  a  bad 
character,  and  thereupon  he  dedin^  his  services. 
The  man  then  brought  an  action  against  Sir 
Gilbert  East  for  libel.  Of  course  the  substance  of 
that  action  is  that  the  material  statements  made 
as  to  the  character  of  the  servant  were  not  only 
untrue,  but  were  untrue,  if  I  may  put  it  in  that 
way,  to  the  knowledge  of  Sir  Gilbert  East,  and 
were  stoted  maliciously,  and  not  with  a  bond  fide 
intention  of  giving  the  man  a^r  character,  but 
with  the  view  to  prevent  his  getting  a  new 
service.  The  plaintiff  in  the  action  has  neither 
the  letters  written  by  Sir  Gilbert  East  nor 
copies  of  them.  Lord  Bosslyn  has  the  original 
letters ;  Sir  Gilbert  East  has  copies,  and  the  plain- 
tiff wishes  to  obtain  those  copies  from  Sir  Gilbert 
East.  Now,  it  is  manifest  that  the  copies  in  ques- 
tion are  material  to  the  very  issue  in  the  action* 
The  nature  of  the  charges,  if  charges  they  were,  in 
the  letters,  made  against  the  servant,  must  have  a 
oonsiderable  influence  upon  the  decision  of  that 
issue  as  to  whether  the  charges  were  false ;  and 
also  as  to  whether  they  were  false  to  the  know* 
ledge  of  the  defendant,  and  as  to  whether  from  their 
nature  they  were  instigated  by  malice.  It  is  impos- 
sible not  to  see,  therefore,  that  these  documents  are 
very  material.  The  defendant  says  that  the  docu- 
ments are  privileged.  Now  the  documents  are 
privileged  in  this  sense — they  are  what  are  called 
privileged  communications,  which  I  understand  to 
mean  this,  that  prima  fiide  (that  is,  in  the  absence 
of  evidence  to  the  contrary),  they  are  to  be  consi- 
dered as  being  written  bond  fide  and  without 
malice ;  in  other  words,  that  they  are  an  exception 
to  the  rule  that  a  man  who  libels  another  must 
justify  the  truth  of  the  libel.  It  is  for  the  plain- 
tiff to  prove  the  express  malice,  if  I  may  so  call  it. 
But  tney  are  not  privileged  documents,  as 
far  as  I  am  aware,  in  any  other  sense.  I  never 
heard,  before  this  case,  of  a  suggestion 
that  such  letters  were  privileged  in  the  sense 
of  being  privileged  from  production  except  on 
the  ground  which  is  now  suggested,  thac 
inspection  may  criminate  the  defendant.  Now 
it  IS  obvious  that  that  is  impossible  unless  the 
action  ought  to  succeed,  because  there  can  be  no 
libel  unless  the  defendant  is  actuated  by  malice, 
and  therefoi^  he  cannot  plead  that  the  production 
of  the  documents  would  criminate  him  without  at 
the  same  time  confessing  the  action.  If  such  a 
defence  could  be  available  at  all,  it  ought  only  to 
be  available  at  the  instance  of  a  defendant,  who 
will  undertake  to  swear  that  it  will  criminate  him. 
Now,  I  am  not  at  the  present  moment  obliged  to 
give,  nor  do  I  intena  to  give,  an  opinion  as  to 
whether  documents  could  be  protected  by  an 
allegation  on  oath  that  if  produced  they  would 
criminate,  or  tend  to  criminate,  the  person  asked 


to  produce  the  documents.  I  decline  to  dedde 
that  which  is  not  necessary  for  the  moment  to 
decide ;  not  because  I  have  not  an  opinion  on  the 
subject,  but  because  it  is  not  necessary  for  me 
now  to  express  it.  But  even  assuming,  for  the 
purpose  of  argument,  that  such  a  ground  could 
avail  a  defendant  called  upon  to  produce  such 
documents,  it  is  clear  to  my  mind  that  it  could 
only  avail  him  on  such  terms  as  it  could  avail  him 
in  answering  interrogatories  or  giving  other  dis- 
covery, namely,  upon  his  pledging  his  oath  that  to 
the  best  of  his  knowledge,  information,  and  belief, 
the  result  of  his  production  of  the  documents 
would  be  to  criminate  him.  As  I  have  already 
said,  it  is  quite  impossible  for  the  defendant  in 
this  case  to  make  such  an  affidavit,  and  therefore 
there  is  no  occasion  to  give  him  the  opportunity  of 
making  it.  He  never  would  be  advised  to  make 
it,  and  never  would  make  it.  That  being  the  case, 
it  appears  to  me  that  these  are  documents  which 
are  not  privileged  from  production,  i^nd  that  con- 
sequently the  order  of  the  court  below  was  rights 
and  ought  to  be  affirmed. 

BaggaUiAT,  L.J.— -I  am  also  of  the  opinion  that 
the  production  of  these  letters  cannot  be  refused  on 
the  ground  of  privilege.  That  such  documents 
are  privileged  in  a  certain  and  very  common  sense 
of  tne  word  is  no  doubt  true,  but  they  are  not 
privileged  documents  within  the  meaning  of  the 
decision  in  the  case  of  Bu$tros  v.  White  (»up.),  in 
which  the  question  of  what  were  documents  en- 
titled to  protection  on  the  ground  of  privilege 
arose,  and  was  very  fully  considered  by  the  oourt, 
consisting  of  numerous  judges,  who  seem  ex- 
pressly to  have  decided  the  question.  Now  the 
marginal  note  in  that  case  really  describes  what 
are  the  documents  to  which  privilege  applies* 
viz.,  that  no  documents  other  than  a  document  of 
title. is  privileged,  except  a  communication  from 
the  party's  solicitor,  or  from  an  agent  employed 
by  or  at  the  instance  of  the  solicitor.  Nor,  indeedt 
as  far  as  I  can  gather,  has  this  question  been 
argued,  either  here  or  in  the  court  below,  upon 
the  ground  of  privilege.  But  then  it  is  said  that 
the  production  can  be  refused  upon  the  eround 
that  the  inspection  of  the  copies  or  the  letters 
might  tend  to  expose  the  defendant  to  criminal 
proceedings  for  libeL  Now,  I  am  disposed  to 
think  that  if  that  could  be  a  sufficient  reason  for 
refusing  to  permit  the  inspection  of  the  doca- 
ments,  it  is  a  reason  which  must  be  verified  by  the 
oath  of  the  party  who  seeks  to  rely  upon  it.  In 
this  case,  and  probably  for  the  best  of  reasonsp 
the  defendant's  advisers  do  not  ask  for  the  oppor- 
tunity of  making  such  an  affidavit,  and  I  must 
confess  I  think  there  is  great  force  in  the  observa- 
tion of  Mr.  Bompas  that  to  make  such  an  affidavit 
would  be  inconsistent  with  the  nature  of  the 
defence  which  has  been  mised  in  this  case.  It  is 
not  really  necessary  to  consider  what  would  be  the 
effect  of  such  an  affidavit  if  such  an  affidavit  had 
been  produced.  No  such  affidavit  has  been  pro- 
duced, and  therefore  I  am  clearly  of  opinion  that 
upon  neither  of  the  grounds  alleged  can  the  pro- 
duction of  the  copies  of  these  letters  be  refused. 

Cotton,  L.J. — I  am  also  of  opinion  ,that  we 
cannot  refuse  production  of  these  documents.  The 
court  in  these  cases  has  not  to  exercise  any  discre- 
tion. If  the  plaintiff  can  claim  production  it  is  as 
of  right.  The  general  rule  is  undisputed  that  a 
litigant  plaintiff  or  defendant  has  a  right  to  the 
production  of  all  documents  in  the  possession  of 
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his  opponent  which  are  relevant  to  the  issnes  to 
be  decided  in  the  aotion^    In  the  present  case  it 
cannoc  be  disputed  that  the  proouotion  of  these 
letters  is  material  both  with  regard  to  the  question 
whether  certain  defamatory  statements  were  made 
and  also  upon  the  question  whether  or  no  they  were 
made  under  such  circumstances  as  to  be  privileged. 
WeU,  then,  upon  what  ground  can  the  defendant 
refose  production  by  saying  that  he  is  entitled  to 
refuse  that  which  otherwise  is  the  plaintiff 's  undis- 
puted right  f    It  was  put  upon  two  grounds;  one 
was  that  the  production  of  the  letters  would  tend  to 
criminate  the  defendanti  that  is  to  say,  would  tend 
to  subject  him  to  criminal  proceedings  for  libel. 
Welly  upon  that  point  I  a^ree  that  it  would  be 
better  not  to  express  an  opinion  as  to  whether  or 
not  that  is  any  protection  from  production  of  docu- 
ments.   I  have  an  opinion,  but  probably  it  will  be 
better  not  to  express  it.  But  I  agree  with  the  rest 
of  the  court  that  if  that  is  a  ground  for  refusing 
production,  as  it  is  for  ref usini?  to  answer  interro- 
gatories, the  protection  must  be  claimed  by  the 
party  seeking  to  protect  himself  from  discovery  in 
the  same  way  as  he  seeks  to  protect  himself  from 
answering  interrogatories;    that   is  to  say,    by 
making   an   afEdarit  pledging   his    belief    that 
answering  the  question  would  tend  to  criminate 
him.    Now,  with  regard  to  the  other  question  of 
privilege.    I  think  the  whole  argument  upon  the 
point  of  privilege  depends  upon  the  ambiguous 
meaning  of  the  word  privilege.    No  doubt  we  are 
constantly  in  the  habit  of  saying  in  actions  that 
the  court  may  refuse  production  upon  the  ground 
that  documents  are  privileged.  What  does  that  mean  P 
It  means  that  they  are  privileged  as  communications 
between  a  party  and  his  le^  adviseri     These 
documonts  are  no  doubt  privileged  if  the  defen- 
dant is  right  that  they  were   bond  fide  letters 
written  in  answer  to  mquiries  about  a  servant, 
but  privileged  in  what  sense  P     Not  privileged 
from  production,  but  privileged  in  this  sense,  that 
although  they  may  contain  defamatorv  statements 
the  law  under  the  circumstances  would  not  impute 
malice,  but  to  enable  the  plaintiff  in  an  action  for 
libel  upon  them  to  sustain  the  action  for  libel  he 
must  show  that,  as  a  matter  of  fact*  they  were 
written  maliciously — ^that  is  to  say,  that  they  were 
privileged  to  this  extent,  that  from  the  mere  fact 
of  containing   defamatory    statements,   the  law 
would  not  impute  malioe  so  as  to  render  proof  of 
express  malice  unnecessary.    But  to  that  extent, 
and  to  that  extent  only,  does  the  word  privilege 
extend.    Then  ought  we  to  extend  the  rule  as  to 
privilege  from  production  P    No  doubt  it  may  be 
very  inconvenient  to  order  that  production  of  such 
letters  as  we  have  in  this  case  should  be  made ; 
but  for  a  lon^^  series  of  years  the  courts  of  equity 
have  been  strict  in  refusing  to  extend  the  rule  as 
to  privilege  from  production,  and  in  my  opinion 
we  ought  not  now  to  make  this  extension,  but 
we  ought  to  adhere  to  the  old  rule  and  say  that 
privilege  from  production  on  the  ground  of  the 
document    being    a    privileged    communication 
extends  only  within  that  rule  which  has  been  long 
established  and  acted  upon  by  the  court — that  is 
to  say,  to  privileged  communications  between  a 
plaintiff  and  a  defendant  and  their  legal  advisers. 
Of  course  there  are  grounds  for  ordering  produc- 
tion, but  it  is  unnecessary   to  enter  into  them 
now,  because   the  present    case  only  refers   to 
privilege.     I  ought   to  add  that  the  language 
of  my  judgment  in  the  present  case  must  not  be 


taken  in  any  future  case  as  any  intimation  that  I 
should  not  have  directed  the  documents  to  be  pro- 
duced even  if  there  had  been  an  affidavit  made  by 
the  defendant. 

Bagoallat,  L.  J.-»I  may  also  say  that  I  desire 
to  keep  my  judgment  open  upon  that  point. 

Solicitors  for  the  plaintiff,  Parkers, 
Solicitors  for  the  defendant,   WiUiams,  Jameit 
and  Wason, 

SITTINGS  AT  WESTMINSTER. 

Saturday,  Nov.  15, 1879. 

(Before   Lord  Colbbidoe,    G.J.,   Baahwill  and 

Brbtt,  L.JJ.) 

Stevbns  v.  Sampson,  (a) 

Libel — Report  of  proceedinge  in  court  of  justice — 
Privuege — Correct  report  sent  with  maUee, 

The  prwHsffe  attacking  to  a  correct  report  of  pro^ 
eeedings  %n  a  court  of  Justice,  and  the  consequent 
protection  afforded  to  tMtrue  and  dejamaiory 
statements  appearing  therein^  can  otdy  he  daimed 
hy  persons  who  pvhtish  such  report  bond  fids  and 
withotU  malice,  or  in  the  ordinary  course  of  their 
duty. 

This  was  an  action  for  libel  tried  before  Gookbum, 

O.J. 

An  action  of  Nettlefold  v.  FuUher,  for  illegal 
distress,  had  been  brought  in  the  Marylebone 
County  Court.  The  present  defendant  was  solicitor 
to  the  plaintiff  in  tnat  action,  and  he  had  sent  a 
report  of  the  proceedings  to  a  local  paper. 

The  libel  complained  of  by  the  pbtintiff,  who 
had  acted  as  debt-collector  to  Fulcner,  was  con- 
tained in  that  report  At  the  trial,  in  answer  to 
questions  put  to  them  by  the  learned  judge,  the 
jury  found  for  the  plaintiff,  damages  40«.,  and  that 
the  report  was  a  correct  report  of  the  proceedings 
in  the  County  Court.  In  answer  to  a  further 
question,  the  ]ury  found  that  the  report  was  sent 
with  a  certain  amount  of  malice.  Upon  these 
findings,  the  Lord  Chief  Justice  directed  the 
verdict  to  be  entered  for  the  plaintiff,  and  gave 
judgment  for  the  plaintiff  for  40«. 

From  this  judgment  the  defendant  now 
appealed. 

Harris  and  Poulter  for  the  defendant.— The 
publication  of  a  fair  report  of  proceedings  in  a 
court  of  justice  is  privileged  absolutely.  It  is 
immaterial  what  the  motives  of  'the  person  who 
sends  the  report  are,  if  the  report  itself  is  a  fair 
one.  If  the  present  judgment  stands,  then, 
supposing  one  of  two  reporters  of  the  same  case 
to  have  malice  and  the  other  not,  though  they 
both  used  the  same  words,  one  would  be  liable  and 
the  other  not.  And  in  the  present  case,  the 
reporter  would  be  liable,  and  the  printer  and 
publisher  not.  [Brett,  L.  J.— Your  proposition  is, 
that  if  a  publication  is  a  fair  reporc  of  matter  of 
public  interest,  the  motive  of  the  writer  has 
nothing  whatever  to  do  with  it.]  Yes.  There  is 
no  previous  case  in  which  the  report  of  proceed- 
ings in  a  court  of  justice  has  been  found  to  have 
been  sent  maliciously,  therefore  this  point  has 
never  before  arisen.  In  a  civil  case,  upon  a  plea 
of  justification  being  found  in  the  defendaiit's 
favour,  he  is  absolutely  entitled  to  a  verdict.  And 
so  upon  a  plea  that  the  matter  complained  of  was 
a  fair  report  of  proceedings  in  a  court  of  justice. 
In  Andrews  v.  Chapman  t3  Oar.  &  Kirw.  286),  it 
(a)  Beported  by  A.  H.  Bittlutox.Esq.,  Barrlstcr-ftt-Ijaw. 
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was  held  that,  "  By  the  law  of  England  a  fair 
anoount  of  what  takes  place  in  a  court  of  justice 
may  be  published,  but  tne  reporter  ought  not  to 
mix  up  with  it  comments  of  his  own.  And  if  the 
report  contains  only  a  fair  account  of  what  takes 
place  in  a  court  of  justice,  the  person  who 
publishes  it  has  only  to  prove  that  fact  under  the 
general  issue,  and  he  is  entitled  to  entire 
immunity.  It  is  not  essential  that  every  word  of 
the  evidence,  of  the  speeches,  and  of  what  was 
said  by  the  jud^,  should  be  inserted,  if  the 
report  is  substantially  a  fair  and  correct  report  of 
what  took  place  in  a  court  of  justice."  In  sum- 
Biing  up  that  case  to  the  jury.  Lord  Campbell, 
C.J.  saia :  "  Inasmuch  as  the  account  appears  to  be 
entirely  correct,  the  defendant  would  have  had  no- 
thing to  do  but  to  plead  not  guilty,  and  to  show  that 
the  report  was  a  fair  report  of  what  had  taken  placA ; 
and  aJthongh  it  is  possible  that  all  that  the  Lord 
Chancellor  said  is  not  inserted,  it  is  clear  that  the 
substance  of  what  he  said  is  inserted,  and  the- 
privilege — a 'Valuable  privilege  for  the  public — of 
publishmg  reports  ot  proceedings  in  courts  of 
justice  would  be  useless  if  it  were  necessary  to 
set  out  every  word  of  the  evidence  and  of  the 
speeches  and  of  what  was  said  by  the  judge. 
However  that  is  not  necessary  ;  if  what  is  stated 
is,  substantially  a  fair  account  of  what  took  place, 
there  is  an  entire  immunity  for  those  who  publish 
it.''  And  in  Smith  v  Seott  (2  Car.  &  Kirv?.  580) 
Coleridge,  J.,  in  summing  up,  says,  *'  I  shall  cer- 
tainly direct  you,  that,  if  it  is  a  correct  account  of 
proceedings  in  a  court  of  justice,  yon  ought  to 
nnd  a  verdict  for  the  defendant."  The  theory  of 
the  privilege  attaching  to  a  correct  report  of  what 
occurs  in  a  court  of  justice  is  that  every  person  has  a 
right  to  be  present  there,  and  is  taken  to  have 
heard  what  he  only  reads  in  the  report,  because  he 
might  have  heard  it.  A  further  reason  for  the 
privilege  is,  that  it  is  for  the  public  benefit  that 
the  proceedings  in  the  courts  should  be  reported. 
[Lord  CoLEKiOGE,  C.J. — Is  that  exceptional  as 
regards  reports  of  proceedings  in  a  court  of  jus- 
tice?] Yes.  [Lord  Coleridge,  C.J. — I  think  not; 
I  think  it  is  a  principle  that  governs  all  cases  of 
privilege.  And  if  so,  it  is  subject  to  the  exception 
that  not  only  must  the  report  be  for  the  public 
benefit,  but  that  must  be  the  ground  opon  which 
the  person  sending  the  report  acts.]  They  also 
cited 

Hoars  v.  Silverloch,  19  L.  J.  215,  C.  P. ; 

Lewis  T.  Leviy  27  L.  J.  282,  Q.  B. 

Palmer  and  LaMury,  for  the  plaintiff,  were  not 
oalled  upon. 

Lord  CoLEBiDGE,  C.  J.— This  is  a  case  which  has 
given  ground  for  some  argument,  owing  in  great 
measure  to  the  peculiar  form  of  the  findings  of  the 
jury.  The  (questions  were  properly  left  to  them  by 
the  Lord  Chief  Justice.  The  jury  found  a  verdict 
for  the  plaintiff  for  409.,  but  answered  the  ques- 
tion, whether  the  report  was  a  fair  one,  in  the 
affirmative.  The  Lord  Chief  Justice  not  unrea- 
sonably said,  •*  Then  why  do  you  find  for  the 
plaintiff  P"  Whereupon  the  jury  say,  "  We  thought 
there  was  a  certain  amount  of  irregularity."  The 
Lord  Chief  Justice  says,  "  Do  you  find  that  the 
report  was  sent  maliciously  from  a  desire  to 
injure  the  plaintiff  P**  The  jury  say,  "  We  thought 
the  injury  so  slight  that  408.  damages  would  be 
sufficient."  The  Lord  Chief  Justice  says,  **  That  is 
not  an  answer  to  my  question.  Was  the  report 
sent  bond  fide  and  without  malice,  or  do  you  find 


that  it  was  sent  with  malice  P"  Answer,  "  With 
a  certain  amount  of  malice.*'  As  we  cannot  discri- 
minato  between  the  degrees  of  malice,  the  result 
of  those  findings  is  that  this  was  a  fair  report 
sent  with  malice.  The  Lord  Chief  Justice  says 
that  that  is  a  verdict  for  the  plain  tifl,  and  directs 
it  to  be  so  entered.  In  my  opinion  that  was  a 
nght  entry.  The  principle  of  this  case  is  plain 
and  simple.  The  report  of  any  case  in  a  oourt  of 
justice,  if  untrue  and  defamatory,  is  so  under  cir- 
cumstances which  the  law  holds  to  be  privileged. 
But  not  only  must  the  occasion  be  privileged,  but 
the  report  must  also  be  bond  fide  and  without 
malice.  Here  the  occasion  was  privileged,  but 
the  jury  have  found  that  the  motive  of  the  defen- 
dant was  malicious.  In  the  case  of  Seaman  v. 
Netherdift  (35  L.  T.  Rep.  N.  S.  784;  L.  Rep.  2  C. 
P.  Div.  53)  all  the  authorities  were  gone  inta 
There  are  certain  cases  in  which  the  privilege  is 
absolute.  The  privilege  attaching  to  the  speeches 
of  counsel  is  absoluto ;  the  privilege  of  a  witness 
giving  evidence  is  absolute;  the  privilege  of  state- 
ments in  pleadings  is  absolute ;  the  privilege  of 
f persons  making  stetements  on  affidavit  is  abso- 
ute.  It  is  now  sought  to  extend  this  absolute 
privilege  to  the  reports  of  proceedings  in  courts 
of  justice.  No  case  has  been  cited  in  which  that 
has  yet  been  done,  and  I  am  unaware  of  any.  I 
am  not  inclined  to  extend  the  principle  of  those 
cases  unless  I  am  compelled  to  do  so,  and  there 
appears  to  be  no  authority  to  compel  me  to  extend 
it  to  the  present  case.  I  think  that  the  verdict 
was  rightly  entered  for  the  plaintiff. 

Bbamwell,  L.J. — This  is  an  action  for  libel.  It 
must  be  taken  that  the  jury  have  found  that  the 
matter  complained  of  was  libellous.  The  ouly 
defence  that  was  relied  on  was  that  of  privilege. 
It  is  said  that  in  this  particular  case,  the  alleged 
libel  was  contained  in  a  publication  of  a  report  of 
proceedings  in  a  court  of  justice,  and  that  the 
defendant,  as  one  of  the  public,  had  a  right  to 
make  such   proceedings    public.      But   when  a 

Eerson  relies  on  any  privilege,  he  mus.  show  that 
e  acted  on  that  privilege.  It  is  no  use  his  show- 
ing that  the  circumstances  create  a  privileged 
occasion,  unless  he  shows  that  he  acted  under 
that  privilege.  I  think  that  the  jury  in  this  case 
have  found — I  must  say  that,  as  far  as  I  can 
judge,  I  do  not  think  that  I  should  have  found 
in  the  same  way — ^that  the  defendant  did .  not 
act  under  the  privilege ;  that  is,  that  he  was  not 
sending  the  report  for  the  benefit  of  the  public, 
but  for  his  own  purposes.  The  case  has  been  put 
at  the  bar,  of  a  servant  receiving  a  character  from 
his  master,  whose  spoons  have  been  stolen ;  and 
it  is  said  that,  although  the  master  had  malice  in 
his  mind,  a  statement  by  him,  in  the  course  of 
giving  the  character,  that  incriminated  the  ser^ 
vant,  would  not  be  actionable.  But  it  must  be 
taken  in  such  a  case  that  the  master  is  acting 
upon  the  request  of  the  servant  to  give  him  a 
character,  and  so  his  statements,  though  made 
maliciously — that  is,  not  only  for  the  purpose  of 
benefiting  the  inquirer,  but  also  or  altogether  for 
the  purpose  of  injuring  the  servant — if  honestly 
believed  to  be  true,  are  privileged.  If  the  master 
acted  as  a  volunteer,  by  going  out  of  his  way  to 
give  the  information,  the  case  would  be  different* 
So  in  the  case  of  a  publication  in  a  newspaper. 
If  the  defendant  can  justify  doing  this,  he  could 
justify  printing  the  report  in  a  separate  pamphlet. 
I  do  not  think  that  the  public  periodical  press  has 
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any  peoaliar  privilege.  Would,  then,  the  ordi« 
naiy  reporter  of  anj  periodical,  who  happens  to 
bear  malice  towards  a  party  to  any  legal  proceed- 
ings, be  liable  to  an  action  becaase  he  sends  a 
report  of  that  action,  amongst  others,  to  his 
periodical  P  I  think  not.  There  is  a  kind  of  duty 
to  do  it,  as  in  the  case  of  the  master.  He  is  not 
icoing  ont  of  his  way.  Such  a  case  is  different, 
as  I  have  said,  to  that  of  an  entire  volunteer. 
The  defendant  here  was  an  entire  volunteer.  The 
jury  having  found  that  the  defendant  did  not  act 
under  the  privilege,  but  from  some  other  motive, 
the  judgment  was  right. 

Bbjstt,  L.  J. — It  seems  to  me  that  we  are  bound 
to  take  this  verdict  to  mean  that  the  defendant 
did  not  send  the  report  for  the  purpose  of  in- 
forming the  public,  but  partly  for  the  purpose  of 
injuring  the  plaintiff ;  ana  the  question  is  whether, 
it  bein^  an  absolutely  correct  report  of  what  took 
place.  It  is  privileged.  It  seems  to  me  that  the 
defendant  is  bound  to  prove  two  things  to  esti^lish 
his  defence:  first,  that  the  occasion  was  privileged; 
and,  secondly,  that  he  used  the  occasion  in  a  pri- 
vileged vray.  If  ha  fails  to  show  that  he  lued  the 
occasion  bond  fide  and  without  malice,  he  fails  to 
show  that  he  used  it  in  a  privileged  way.  Now, 
this  was  a  report  of  proceedings  in  a  court  of 
justice ;  a  privileged  occasion,  therefore.  Has  the 
defendant  used  that  occasion  in  a  privileged  waj  P 
To  do  that  he  must  show,  first,  that  it  was  a 
correct  report,  which  was  the  case  here.  But  that 
is  not  enough ;  he  must  show,  secondly,  that  he 
acted  bond  Ude  and  without  malice,  and  that  is 
not  shown  here.  It  was  said  in  argument  that 
the  case  of  a  report  of  proceedings  m  a  court  of 
justice  was  an  exceptional  case,  but  no  authority 
was  cited  in  support  of  that  proposition.  This 
case,  therefore,  falls  within  the  general  rule,  and 
the  appeal  must  be  dismissed. 

Judgment  affirmed. 

Solicitor  for  the  plaintiff,  T.  Johneon, 
Solicitor  for  the  defendant,  the  Defendant  in 
person. 

Note  bt  Bspostib.— See  MiUnich  y.  Lloydt  (S 
L.  T.  Bep.  N.  S.  428 ;  41  L.  J.  404,  C.  P.),  where  Brett, 
L.  J.  said :  *  *  It  is  said  ^lat  this  case  oonld  not  be  within  the 
privilege,  for,  though  a  fair  report,  it  was  notpnblished  in 
a  newspaper,  bat  b^  private  individnals.  To  this  I 
eannot  agree ;  the  pnvilege  is  the  same  (aa  a  matter  of 
law)  for  the  one  as  for  tie  other.  In  both  oaaea  a  fair 
report  of  the  trial  is  all  that  ia  neoessary,  unless  there  be 
maHce  in  fact,  when  the  privilege  is  lost,  even  if  the  re- 
port be  pnblii^ed  in  a  newspaper." 


HIGH    COURT   OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Wednesday,  Dec  3, 1879. 

(Before  Cockbubn,  G.J.  and  Manibtt,  J.) 

Hall  (app.)  v.  Hopwood  (resp.).  (a) 

Coed  -  mine  —  VeniUadion  —  Qenercd    rules  — 
Manager's  duty^^  ^  36  Vict.  o.  76,  sect.  51. 

The  respondent  was  the  certified  manager  of  a 
eoUiery  cU  a  salary  of  \L  a  week,  havmg  similar 
employment  in  the  neighbourhood.  This  colliery 
was  found  by  an  inspector  to  have  an  inadequate 
amount  of  ventilation  under  the  \st  general 
rule  of  sect.  51  of  the  Ooal  Mines  Regulation  Act 
1872,  which  would  have  required  an  outlay  of 

(«)  Beported  by  H.  W.  HcEkllab,  Esq.,  BarrlBter-at-Law 


2002.  to  properly  remedy.  The  respondent  had 
advised  the  directors  to  undertake  this  ouUay't 
bui  he  might  have  improved  the  ventHaiion  with 
the  resources  at  his  disposal.  The  justices  before 
whom  the  respondent  was  summoned  for  this 
breach  of  the  general  rules  dismissed  the  charge. 
Held,  upon  a  case  stated,  that,  although  not 
responsible  for  the  omission  of  substantial  altera" 
tions  by  his  employer,  the  respondent  could  not 
be  said  to  have  proved  that  he  had  taken  all 
reasonable  means  under  the  cvrcumstances  to 
prevent  the  non-compliance  with  this  general  rule. 

This  was  a  case  stated  by  jostioes  under  20  &  21 
Vict.  c.  43  ; 

At  a  petty  sessions  holden  at  Mold  on  the  2nd 
Dec.  1878  an  inlormation  was  preferred  by  the 
appellant  against  the  respondent  under  sect.  51  of 
the  Goal  Mines  Begolation  A.ot,  1872,  for  having, 
on  the  12th  Oct.  1878,  as  manager  of  the  Alyn 
OoUiery,  neglected  to  cause  an  adequate  amount 
of  ventilation  to  be  constantly  produced  in  the 
mine  so  as  to  dilute  and  render  harmless  noxious 
gases  to  such  an  extent  that  the  working  places  of 
the  shafts,  levels,  stables,  and  workings  of  such 
mine  and  the  travelling  roads  to  and  nrom  such 
working  places,  should  be  in  a  fit  slate  for  working 
and  passing  therein. 

By  the  Coal  Mines  Regulation  Act  1872  (35  & 
36  Vict.  c.  76),  s.  51 : 

The  following  general  rnlee  shall  be  observed  so  far  as 
is  reasonably  pnMtioable  in  every  mine  to  which  this  Aot 
applies : 

(1.)  An  adequate  amount  of  ventilation  shall  he  oon- 
stantiy  prodaoed  in  every  mine,  to  dilate  and  render 
harmless  noxions  gases  to  such  an  extent  that  the 
working  places  of  the  shafts,  levels,  stables,  and  workings 
of  snoh  mine,  and  the  travellinjg  roads  to  and  from  such 
working  places,  shall  be  in  a  nt  state  for  working  and 
passing  therein.  ....  Every  person  who  contravenes 
or  does  not  comply  with  any  of  the  general  mles  in  this 
section  shall  be  gnilly  of  an  oifenoe  against  this  Aot ; 
and  in  the  event  of  any  contravention  of  or  non-com- 
pliance with  any  of  the  said  general  roles  in  the  case  of 
any  mine  to  which  this  Aot  applies,  by  any  person  whom- 
soever, being  proved,  the  owner,  agent,  and  manager 
shall  each  be  gnilty  of  an  offence  against  this  Act,  unless 
he  proves  that  he  had  taken  all  reasonable  means,  by 
pablishing  and  to  the  best  of  his  power  enforcing  the 
said  mles  as  regulations  for  the  working  of  the  mine  to 
prevent  snch  contravention  or  non-oomplianoe. 

The  respondent  was  the  certified  manager  of  the 
Alyn  Colliery. 

The  seam  of  the  colliery  in  which  the  breach 
was  alleged  to  have  occurred  was  the  main  coal 
seam,  10ft.  thick,  and  the  mine  had  an  upcast  and 
downcaat  shaft. 

On  the  12th  Oct.  1878  an  inspector  went  under- 
ground in  the  main  coal  seam,  and  on  inspocting 
the  workings  in  the  colliery  noticed  that  the  lamps 
hung  therein  were  burning  very  dimly,  and  that 
this  was  caused  by  the  presence  of  a  large  quantity 
of  carbonic  acid  gas,  commonly  known  as  "  black 
damp."  On  proceeding  to  the  working  places  at 
the  Dottom  of  the  incline  a  distance  of  from 
400yds.  to  500yds.  from  the  pit's  mouth,  the  venti- 
lation was  so  bad  with  **  black  damp"  that  it  was 
impossible  to  keep  a  candle  lighted  there,  and  the 
inspector  noticed  that  the  candles  of  three  men 
who  were  working  there  kept  going  out  from  the 
same  cause,  notwithstanding  that  the  faces  of 
these  working  places  were  only  5yds.  or6yd8.  from 
the  main  air  current.  This  current  was  po  weak 
from  want  of  a  proper  system  of  ventilation  as  to 
be  utterly  useless  for  its   intended  parpose,  the 
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only  obstaole  to  prevent  the  air  which  oame  down  I 
the  dowDoast  shafb  from  passing  direct  to  the  npoast 
shaft  without  passing  through  or  ventilating  the 
workings  being  a  canvas  cloth  hang  across  the 
main  roadway.  By  the  frequent  passage  of  tubs 
through  this  cloth,  the  lower  part  of  it  was  torn 
very  much,  and  the  air  passea  up  by  the  upcast 
shaft  instead  of  going  round  the  workings. 

The  justices  found  that  the  requisite  provision 
for  properly  ventilating  the  mine  would  have 
involvea  an  outlay  of  200Z.,  but  that  the  respon- 
dent might  have  improved  such  ventilation  with 
the  resources  at  his  aisposal. 

The  respondent  received  IZ.  a  week  as  salary  for 
his  services  in  the  colliery  in  question,  and  was 
the  certified  manager  of  another  colliery  in  the 
same  neighbourhood.  It  also  appeared  that  a  Mr. 
Meldram  was  one  of  the  owners  of  the  Alyn 
Gollierv,  and  a  director  acting  in  the  daily  manage- 
ment thereof,  abd  that  the  respondent  had  advised 
him  and  the  other  directors  that  a  perfect  system 
of  ventilation  was  required^  and  that  the  cloth 
iiinnel  in  the  main  roaaway  was  quite  inadequate 
for  the  purpose  of  obstructing  the  air  in  seam 
of  coal  of  the  thickness  in  question. 

It  was  contended  by  the  respondent  that  he  was 
a  mere  paid  servant  of  the  company,  not  liable 
under  any  circumstances  for  the  complaint  laid,  or 
at  all  events,  if  a  manager,  only  to  the  extent 
of  the  means  provided  for  him  by  his  employers. 

The  appellant  contended  that  the  respondent,  as 
manager,  was  liable  by  virtue  of  the  Uoal  Mines 
Begulation  Act  1872,  m  respect  of  such  contraven- 
tion or  non-compliance. 

No  evidence  was  called  on  the  part  of  the 
respondent,  whose  evidence  could  not  be  taken 
under  the  Act. 

The  justices  considered  the  defendant  could  not 
be  held  responsible  for  not  keeping  the  mine  pro- 
perly ventilated,  seeing  that  it  involved  an  outlay 
of  200/.,  and  that,  as  he  had  done  his  duty  by  com- 
plaining to  the  resident  managing  director,  the 
proceedmgs  ought  to  have  been  taken  against  the 
owners  of  the  mine:  they  accordingly  dismissed 
the  information. 

The  question  for  the  cn>inion  of  the  court  was, 
whether  upon  the  above  racts  the  respondent  had 
committed  any  offence  against  the  Goal  Mines 
Begulation  Act  1872. 

6ar$i,  Q  0.  (with  him  A,  L.  Smith)  argued  for 
the  appellant.— The  first  finding  of  fact  by  the 
justices,  that  the  respondent  was  the  certified 
manager  of  this  uollierv,  is  sufficient  under  sects. 
26  and  51  to  show  that  he  is  liable  for  a  breach  of 
the  general  rules,  "  unless  he  proves  that  he  had 
taken  all  reasonable  means,  by  publishing  and  to 
the  best  of  his  power  enforcing  the  said  rules  as 
regulations  for  the  working  of  the  mine,  to  prevent 
such  contravention  or  non-compliance.'*  Even  if  the 
respondent's  duty  did  not  extend  to  the  outlay  of 
2002.,  requisite  for  proper  ventilation,  it  is  difficult 
to  understand  how  he  could  have  done  his  duty 
when,  as  is  found,  he  might  have  improved  the 
vent  lation  with  the  resources  at  his  disposal. 
The  exceptional  liability  imposed  by  i  his  legisla^ 
tion  was  recognised  in 

Wynne  v.  ForegUr,  40  L.  T.  Eep.  N.  S.  524. 

MarshdU  for    the   respondent. — The    question 

whether  the  respondent  has  enforced  the  general 

rules  to  the  best  of  his  power  is  one  of  fact  for  the 

justices,  and  cannot  be  reviewed  upon  appeal : 

Baker  (app  )  v.  Carter  (reap.),  L.  Eep.  3  Ex.  Div.  1»5. 


Oorstf  Q.O.  in  reply. 

GocKBUBN,  G. J. — I  think  it  clear  upon  the  fscts 
stated  that  the  respondent  is  legally  liable.  One 
of  the  rules  appended  to  the  51st  section  of  the 
Goal  Mines  Begulation  Act  1872  provides  that 
there  shall  be  an  adequate  amount  of  ventilation 
in  every  mine ;  and  there  is  a  proviso  that  neglect 
to  comply  with  the  rule  when  proved  shall  render 
the  owner>  agent,  and  manager  liable  to  a  penalty, 
"  unless  he  proves  that  he  had  taken  all  reason- 
able means,  by  publishing,  and  to  the  best  of  his 
power  enforcing/'  the  rule  as  a  regulation  of  a 
mine.  Here  it  is  found  as  a  fact  that  the  ventila- 
tion was  inadequate,  and  the  only  question  which 
we  have  to  decide  is  how  far  the  responsibility 
rests  with  the  respondent.  No  doubt  it  is  the 
duty  of  the  owner  of  a  mine  in  the  first  instance 
to  provide  proper  ventilation,  and  the  manager 
who  has  to  snare  the  responsibility  cannot  reason- 
ably be  expected  to  expend  his  own  ftinds.  The 
statute  therefore  does  not  render  it  necessary  that 
the  latter  should  spend  his  own  money  in  pro* 
viding  the  .requisite  machinery  to  secure  proper 
ventilation.  So  far  as  that  is  concerned  he  may 
claim  exemption  by  showing  that  he  has  pointed 
out  the  permanent  alterations,  or  the  introduction 
of  machinery  that  is  required,  to  the  owners.  The 
magistrates  therefore  are  quite  right  in  saying 
that  the  respondent  was  not  liable  for  snbstantiu 
alterations ;  but  then  they  find  that  he  had  certain 
means  at  his  disposal  with  which,  had  he  ohoseo, 
he  might  have  improved  the  ventilation.  Does  this 
finding  on  the  part  of  the  justices  render  him 
liable  r  I  think  it  does,  although  I  oonsider  the 
qualification  reasonable — that  it  is  only  with  the 
means  provided  b^  his  employer  that  he  can  be 
called  upon  to  mitigate  the  evil.  The  case  seema 
to  me  to  find  that  the  respondent  has  failed  to 
prove  his  exemption  under  the  5lBt  section  s  and 
to  the  extent  of  his  failure  to  improve  the  venti- 
lation with  the  resources  at  his  disposal  the 
justices  were  wrong.  It  cannot  be  said  upon  the 
case  stated  that  the  respondent  ought  not  to  have 
been  convicted,  although  his  offence  may  have 
been  but  a  slight  one.  The  case  must  be  remitted 
to  the  justices  with  our  opinioa  on  their  findings. 

Manistt,  J. — I  am  of  the  same  opinion. 

Judgment  for  appellant. 

Solicitor  for  appellant.  The  Treasury  SolicUor, 
Solicitor    for   respondent,   /.    P.    Ca/rtwrighit 
Ghester.  

Nov.  18  and  21, 1879. 
(Before  Gockbubn,  G.J.,  LrsH  and  Mandtt^  JJ.) 

The  Matok  and  Gohmonai/it   of  the  Gitt  of 
London  v.  Low  and  another,  (a) 

Market — Bieturbanee — Oattte  sold  in  laire — Claim 
of  right  to  carry  on  ancient  trade— Tranefer  of 
market — Metropolitan  Markete  Aets  lb51  and 
1857  (14  ^  15  Viet.  e.  61,  and  20  ^  21  Viet. 
c.  135). 

The  plaintiffs  were,  down  to  the  I2th  June  1855, 
seised  in  fee  of  an  ancient  market  for  the  sale  of 
live  cattle,  horses,  sheep,  and  pigs,  caUed  Smith' 
field  Market  In  1855  the  ma/rket  was  dosed, 
and  a  new  market  in  lieu  of  it  was  opened  at 
Islington  in  accordance  with  the  provisions  of 
the  Metropolitan  Markets  Act  1851.  This  Ad 
was  repealed  hy  the  Metropolitan  Markets  Ad 

(a)  Bopoited  by  A.  H.  PoTsn,  Eaq.,  BarriatBr^itJjiw. 
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1857,  hy  which  fuUer  powen  were  vested  in  the 
plcwwtm. 

By  <A0  loth  section  of  the  later  Act  U  was  prO' 
tided  that  **  no  new  marh^  for  the  sale  of  eatUe 
or  horses  shall  he  opened  in  the  cities  of  London 
or  Westminster^  or  vnthe  borough  of  Bouthwark, 
or  at  any  place  distant  less  than  seven  miles  in 
a  straight  line  from  8t,  PauVs  Oathedral  in  the 
Ciiu  of  London.*'  The  market  at  Islington  was 
wiikin  this  distance. 

For  more  than  fifty  years  hefore  the  closing  of 
Smithfield  Markelt  the  defendants^  or  one  of 
them^  had  been  in  possession  of  a  prvvaie  lair 
near  to  thai  market,  and  in  Sept.  1854  the 
business  that  had  been  there  carried  on  was 
transferred  to  certain  premises  within  600  yards 
from  the  plaintiffs*  Islington  market.  Defendants 
received  *n  these  lairs  cattle  which  were  brought 
to  London  for  sale,  and  charged  so  much  per 
wight  for  their  food  and  lodging.  Bome  of  the 
paiilb  were  sold  on  the  defendamis*  premises  before 
ihe  holding  of  the  market,  and  some  which  were 
unsold  after  the  market  were  sold  in  the  interval 
between  that  market  and  the  neat.  The  drfendants 
received  no  extra  'oayment  for  lairage  when  such 
sales  took  place  %n  the  lairs,  but  the  plaintiffs 
lost  the  tolls  they  would  otherwise  have  received 
on  such  sales. 

From  time  immemorial  cattle  had  been  sold  in 
certain  lairs  near  Smithfield  Market,  of  which 
that  possessed  by  the  defendants  was  one. 
Defendants  now  clavmed  to  have  a  right  either 

•  from  lobt  grant,  prescription,  or  otherwise^  to  sell 
eatHe  in  the  manner  described. 

Hdd,  that  such  sales  by  the  defendants  amounted 
to  a  disturbance  of  the  plaintiffs*  market. 

Hdd,  also,  that  if  the  defendants  had  had  any 
prescriptive  right  to  carry  on  such  sales  in  the 
neighbourhood  of  Smithfield  Market  (which  the 
Court  were  clearly  of  opinion  they  had  not),  such 
right  had  in  no  way  been  transferred  to  lairs  in 
the  neighbourhood  of  Islington  Market. 

Thd  was  an  action  brought  by  the  plaintiffs,  as 
owners  of  a  market  for  the  sale  of  oattle,  against 
the  defendants  for  an  alleged  breach  of  the  15th 
section  of  the  Metropolitan  Market  Aot  1857,  and 
for  alleged  disturbance  of  a  market  of  the  plain- 
tiffs. The  case  came  on  for  trial  before  the  Lord 
Chief  Baron  on  the  12th  Juljr  1878,  when  it  was 
ordered  by  consent  that  the  jary  find  a  verdict 
for  the  plaintiffs,  subject  to  a  special  case  to  be 
stated  D^  an  arbitrator.  The  court  to  have  power 
to  draw  inferences  from  such  statements  of  facts, 
and  if  jadgment  be  given  for  the  plaintiffs  the 
damage  should  be  entered  for  lOL  10«.,  and  the 
csosts  should  follow  the  event,  unless  the  court 
otherwise  order.  A  case  was  accordingly  stated, 
and  in  it  appear  the  sections  of  the  Acts  of  Parlia- 
ment which  relate  to  the  question  at  issue. 

The  plaintiffs  were  from  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary,  and 
doim  to  the  12th  June  1855,  seised  in  fee  of  an 
ancient  market  for  the  sale  of  live  cattle,  horses, 
sheep,  and  piffs,  called  Smithfield  Market.  Kins 
Edward  III.,  by  a  charter  dated  the  6th  March 
1826  (1  Edward  III.),  made  and  passed  with  the 
consent  of  Parliament,  granted  and  confirmed  unto 
the  dtisens  of  the  city  of  London  that  no  market 
from  thenceforth  should  be  granted  by  his  said  Ma- 
jesty or  bis  heirs  to  any  within  seven  miles  {septem 
teueas)  in  circuit  of  the  said  city.  This  charter  has 


been  confirmed  by  subsequent  charters,  and 
recognised  and  confirmed  by  Acts  of  Parliament. 
Either  party  is  to  be  at  liberty  to  refer  to  the 
charter  of  Edward  III.,  or  to  any  subsequent 
charter  or  Act  relating  to  it,  but  it  is  not  neces- 
sary to  set  out  any  further  extracts  from  ohartera 
in  this  case. 

By  an  Act  of  14  &  15  Yict.  c.  61,  after  reciting 
that  for  preventing  the  evils  attendant  on  the 
holding  of  the  market  now  holden  in  Smithfield, 
it  is  desirable  that,  in  lieu  thereof,  a  more  spacious 
oattle  market,  with  a  meat  market  and  con- 
veniences connected  therewith,  should  be  pro- 
vided in  a  suitable  place  more  distant  from  the 
centre  of  the  metronolis,  it  was  enacted  (sect.  I) 
that  it  should  **  be  lawful  for  Her  Majesty,  after 
the  expiration  of  six  calendar  months  from  the 
passing  of  this  Act,  in  case  the  mayor,  aldermen, 
and  commons  of  the  city  of  London  have  not  in 
the  meantime  signified  in  manner  hereinafter 
mentioned  their  desire  to  undertake  the  execution 
of  this  Act,"  to  appoint  commissioners  for  the 
purpose. 

By  sect.  3  it  was  enacted : 

It  shall  be  lawful  for  the  oommiaaioners  to  provide, 
bnild,  and  maintalii  in  snob  situation  as  may  appear  to 
them  oonyenientforthe  pnrpoae,  and  aa  maybe  approved 
of  by  one  of  Her  Majeaty'a  Frindpal  Seoretanea  of 
Sta^io,  a  place  for  holding  a  oattle  market  in  lien  of  the 
market  now  holden  in  Smithfield,  and  a  meat  market 
with  alanghterhonaea  and  laira  for  oattle  brought  to  anoh 
cattle  market,  or  intended  to  be  alaiuchterod  in  auoh 
alanghterhonaea,  and  to  provide,  build,  and  Tnaintain 
auoh  pena,  atalla,  ahopa,  buildinga,  and  convenienoea  for 
the  purpoaea  of  the  aaid  marketa^  alaughterhouaee,  and 
laira  aa  the  oommiaaionera  may  thmk  neoeasary. 

By  sect  6  it  was  enacted  : 

It  ahall  be  lawful  for  the  oommiaaioners  from  time  to 
time  to  make  bve-lawa  for  fixing  or  altering  the  daya  upon 
which  the  marketa,  to  be  holden  under  thia  Aot,  ahall  and 
maybe  held; 

and  for  a  variety  of  other  specified  purposes. 
Such  bye-laws  were  to  be  approved  by  a  Secretary 
of  State  published  in  the  manner  directed.  By 
sects.  37  and  38  provisions  were  made  as  to  the 
manner  in  which  the  mayor,  alderman,  and  com- 
mons of  the  city  of  London  should  signify  their 
desire  to  undertake  the  execution  of  the  Act,  and 
with  certain  modifications  not  now  material  it  was 
enacted  that  in  case  of  their  so  doing  the  powers 
and  duties  which  under  that  Act  would  be  vested 
in  the  commissioners  if  appointed  should  be  exer* 
cised  and  performed  by  the  said  mayor,  aldermen, 
and  commons. 

The  plaintiffs  did,  within  the  prescribed  period 
and  in  the  prescribed  manner,  signify  their  desire 
to  undertake  the  execution  of  the  Act,  and  in  pur- 
suance thereof  and  in  conformity  with  the  powers 
and  provisions  of  the  Act,  purchased  a  site  for  and 
erected  and  established  a  oattle  market  for  the 
metropolis  in  lieu  of  the  market  theretofore  held 
at  Smithfield  together  with  a  meat  market  and 
slaughterhouses  and  lairs  for  cattle  brought  to 
such  cattle  market,  or  intended  to  be  slaughtered 
in  such  slaughterhouses,  and  expended  in  the 
formation  of  the  said  markets,  and  in  the  erection 
of  lairs  and  slaughterhouses  and  of  taverns,  public- 
houses,  and  other  buildings  and  conveniences 
connected  with  the  said  markets,  the  sum  of 
M),000l. 

The  new  market,  being  the  market  held  at 
Islington,  was  opened  on  the  first  market  day  after 
the  12th  June  1855. 
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Bt  the  20  &  21  Yict.  c.  135  (Metropolitan 
Market  Act  1857)  the  Act  of  14  &  15  Yict.  c.  61 
was  repealed,  and  fiirther  powers  for  the  manage- 
ment and  control  of  the  market  and  its  aooessories, 
taid  for  the  making  of  bye-laws,  were  vested  in  the 
plaintiffs. 

Sect.  15  of  the  same  Act  is  as  follows : 

Smithfleld  Market  kaying  under  the  provisiozLi  of  the 
first  recited  Aot  (14  ft  15  Yiot.  o.  61)  oeased  to  be  a 
market  for  the  sale  of  cattle  and  horses,  the  repeal  of 
such  Aot  shall  not  aathorise  or  empower,  or  be  deemed  or 
oonstmed  to  anthorise  or  empower,  the  nsing  of  the  dte 
thereof,  or  of  any  part  thereof,  as  a  market  for  the  sale  of 
cattle  or  horses,  and  no  new  market  for  the  sale  of  cattle 
or  horses  shall  be  opened  in  the  cities  of  London  or 
Westminster,  or  the  liberties  thereof,  or  in  the  boroagh 
of  Sonthwark,  or  at  any  place  distant  lees  than  seyen 
miles  in  a  straight  line  from  St.  Paul's  Ca^edral  in  the 
city  of  London. 

17.  By  the  bye-laws  at  present  in  force,  it  is  pro- 
vided that  a  market  for  the  sale  of  cattle  shall  be 
held  in  the  market  provided  by  the  plaintiffs  nnder 
the  Act  of  1857  on  Monday  and  Thursday  in  every 
week,  and  on  Friday  in  every  week,  for  the  sale  of 
horses,  males,  and  asses.  Also,  that  it  shall  be 
lawful  for  the  clerk  of  the  market  at  his  discretion 
to  allow  cattle  in  the  lairs  of  the  said  market  to  be 
sold  there  on  non-market  days,  and  sales  of  cattle 
have  frequently  taken  place  under  this  bye-law, 
in  respect  of  which  the  plaintiffs  have  received  (he 
same  tolls  as  if  the  sales  had  taken  place  in  the 
regular  market. 

18.  The  plaintiffs  have  provided  sufiBcient 
accommodation  in  the  way  of  lairage  and  other 
conveniences  for  all  the  cattle  coming  for  the 
purposes  of  sale  within  the  area  of  the  franchise 
of  the  plaintiffs,  and  for  the  wants  of  drovers, 
salesmen,  and  others  concerned  in  such  trans- 
actions. 

19.  In  the  month  of  Sept.  1854  the  defendant 
John  Low  the  elder  became  the  lessee  of  certain 
premises  in  the  York-road,  Belle  Isle,  situate  at 
a  distance  of  about  600  yards  from  the  Islington 
market  of  the  plaintiffs,  and  within  seven  miles 
of  St  Paul's  Uathedral.  These  premises  wero 
converted  into  lairs  capable  of  accommodating 
about  400  cattle.  John  Low  the  elder  received 
in  these  lairs  the  cattle  of  persons  who  had  cattle 
for  sale,  and  charged  in  respect  of  them  so  much 
a  night  for  food  and  lodging.  Some  of  such  cattle 
wero  imported  from  foreign  countries — some  were 
English.  Some  were  consigned  to  the  defendant 
for  sale  on  commission — some  were  merely  lairod 
there. 

20.  The  majority  of  such  cattle  were  driven  from 
the  said  premises  to  the  cattle  market  of  the 
plaintiffs,  and  there  sold.  But  some  wero  sold  on 
the  said  premises  before  the  holding  of  the  market 
of  the  plaintiffs,  and  some  which  remained  unsold 
after  the  market  of  the  plaintiffs  were  sold  in  the 
interval  between  that  market  and  the  next. 

21.  Such  sales  upon  the  premises  of  the  defen- 
dant John  Low  the  elder  wero  of  two  kinds.  In 
some  instances  the  cattle  wero  sold  by  the  owners 
or  the  salesmen  (other  than  the  defendants)  to 
whom  they  were  consigned.  In  others  the  defen- 
dants themselves  effected  sales  upon  commission 
for  persons  who  had  consigned  tne  cattle  to  them 
for  sale. 

22.  Such  sales  were  in  all  instances  by  private 
contract,  and  not  by  public  auction.  The  fact  that 
they  were  habitually  effected  upon  the  said  pro- 
mises between  two  consecutive  markets  by  persons 


other  than  the  defendants  was  well  known  to  the 
defendants.  The  persons  to  whom  they  were  made 
wero  as  a  general  role  persons  aocnstomed  to  fre- 
quent the  market  of  the  plaintiffs. 

23.  No  charge  was  made  by  the  defendant  John 
Low  the  elder  in  the  natnro  of  a  toll  npon  sales 
effected  npon  his  premises  by  persons  other  than 
himself  and  his  co-defendant  John  Low  the 
younger.  The  defendant  John  Low  the  elder 
made  one  uniform  charge  for  lairage  and  fodder, 
which  was  the  same  whether  or  not  the  cattle  wero 
sold  there  or  elsewhero.  With  rospect  to  cattle 
consigned  for  sale  to  the  defendants  and  by  them 
sold  not  in  the  market  of  the  plaintiffs,  but  upon 
the  promises  of  the  defendant  John  Low  the 
elder,  the  defendants  charged  and  received  the 
same  commission  as  if  the  cattle  had  been  sold  in 
the  market  of  the  plaintiffs,  and  the  commission 
upon  such  sales  was  dealt  with  between  the  two 
defendants  in  tbe  same  manner  in  all  resT>ects  as 
if  the  sales  had  taken  place  in  the  market  of  tbe 
plaintiffs. 

24.  The  cattle  thus  sold  in  the  interval  between 
two  markets  would,  if  there  had  been  no  oppor- 
tunitv  for  sale  between  the  two  markets,  have 
found  their  way  into  and  have  been  sold  in  the 
market  of  the  plaintiffs,  and  the  loss  incurred  by 
the  consequent  delay  would  have  fallen  primarily 
upon  the  owners  of  the  cattle. 

25.  As  far  back  as  living  memory  goes,  and 
down  to  the  time  of  the  closing  of  Smithfield 
Market,  thero  wero  within  the  distance  of  seven 
miles  from  St.  Paul's  Cathedral  at  least  thirteen 
lairs  whero  business  was  carried  on  in  the  same 
manner  as  described  in  the  foregoing  paragraph. 
Some  of  such  lairs  have  been  closed  in  conse- 
quence of  the  removal  of  the  market  from  Smith- 
neld,  and  since  such  removal  some  othera  nearer 
to  Islington  have  been  opened  by  either  the 
owners  or  the  lessees  of  those  which  were  closed* 
Since  the  8th  Dec.  1875  animals  shipped  from 
Rotterdam  on  Wednesday  have  never  arrived  in 
time  for  the  Thuroday*s  market,  and  the  whole  of 
them  have  been  sold  in  private  lairs.  A  portion 
of  most  of  such  consignments  have  been  sold  in 
the  lairs  of  the  defendant  John  Low  the  elder, 
the  change  in  the  day  of  the  dispatch  of  the 
boat,  which  occurred  at  that  date,  was  owing  to 
circumstances  over  which  the  defendants  had  no 
control,  and  with  which  they  have  had  nothing 
to  do. 

26.  Of  the  thirteen  private  lairs  mentioned  in 
the  preceding  paragraoh  two  were  situated  in  the 
yaros  of  the  Fox  ana  Knot  Inn,  and  the  Bam 
Inn,  respectively  Both  sets  of  promises  abutted 
upon  the  old  Smithfield  Market.  Another,  in  the 
yard  of  the  Bear  and  Bi^rged  Staff  Inn,  opened 
in  the  market.  A  fourth,  in  the  yard  of  the  Grev 
hound  Inn,  was  closed  in  the  same  market.  In 
each  of  these  a  large  number  of  cattle  was  regu- 
larly laired,  and  with  respect  to  each  of  them  I 
find  specifically  that  the  practice  of  selling  oattle 
in  them  in  the  intervals  oetween  one  market  and 
the  next  was  known  to  the  servants  of  the  plain* 
tiffs  having  the  charge  and  superintendenoe  of 
Smithfield  Market,  and  entrusted  bv  the  plaintiffs 
with  the  management  of  the  said  maricet,  and 
that  all  or  some  of  the  same  persons  wero  by  tbe 
plaintiffs  placed  in  the  charge  and  entrusted  with 
the  superintendence  and  management  of  the  new 
market    established     under    the     Metropolitan 
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Market  Act  1857,  and  bo  continaed  down  to  the 
year  1874  or  tbereabonts. 

27.  Of  the  remaining  nine  out  of  the  thirteen 
private  lairs  mentioned  in  paragraph  25,  one  (in 
the  yard  oi  the  Cross  Keys  Inn)  was  situated 
within  a  little  more  then  a  hundred  yards  of  the 
old  Smithfield  Market,  another  (in  the  yard  of  the 
Groose  Inn)  was  half  a  mile  distant,  two  more 
(GoUins's,  in  St.  John's-road  and  Dixon's)  were 
within  a  mile  of  Smithfleld,  another  (Laycock*s) 
was  within  a  mile  and  a  half,  and  the  remaining 
four  were  at  a  greater  distance  from  Smithfield. 
In  two  of  these  lairs  (Collins's  and  Laycock's) 
weekly  sales  of  cattle  driven  in  from  the  country 
were  regularly  held  until  about  the  year  1865, 
when  restrictions  were  laid  upon  the  movements 
of  cattle  in  England  which  put  a  stop  to  the 
practice. 

28.  I  find  that  the  knowledge  mentioned  in 
paragraph  26,  as  existing  on  the  part  of  su^h 
servants,  extended  to  the  practice  of  eEectins^  in 
the  lairs  to  which  this  paragraph  relates  sales  of 
cattle  in  the  manner  referred  to  in  paragraph  25. 

29.  The  defendant  John  Low  the  elder  was 
more  than  fifty  years  ago  possessed  of  the  lairs 
in  the  yard  of  the  Greyhound  Inn  above  men- 
tioned, and  continued  so  possessed  down  to  Sept. 
1854,  when  he  removed  his  business  of  lairage  to 
Tork-road,  Belle  Isle,  mentioned  in  paragraph  19. 
In  the  year  1831  he  became,  and  has  ever  since 
continued  to  be,  possessed  of  the  lairs  in  Hackney 
Wick  mentioned  in  paragraph  27.  In  both  of 
such  lairs,  down  lo  Sept.  1854  and  since  Sept. 
1854,  in  York-road,  Belle  Isle,  and  in  Hackney 
Wick,  sales  of  cattle  have  always  been  effected  in 
the  manner  referred  to  in  paragraph  25.  Till  the 
proceedings  were  taken  in  the  year  1876,  which 
resulted  in  this  action,  no  step  has  ever  been 
taken  by  the  plaintiffs  to  interfere  with  any  of  the 
transactions  hereinbefore  described. 

30.  Under  the  bye-laws  of  the  plaintiffs  one  day 
a  week  is  set  apart  for  a  market  for  Worses,  which 
is  held  in  the  same  place  as  that  for  cattle.  As 
far  back  as  living  memory  goes  there  have  been 
four  markets  for  the  sale  of  horses  regularly 
held  evei7  week  within  seven  miles  of  St.  Paul's 
Cathedral,  namely,  Tattersall's,  Aldridge's, 
Gower's,  and  Stapelton's — Stapelton*8  was  re- 
moved about  seven  years  ago  from  Liverpool- 
street  to  Bishopsgate- street,  both  in  the  city  of 
London.  In  one  of  these  establishments  sales  of 
horses  by  public  auction  have  been  regularly  held 
as  far  back  as  living  memory  goes  upon  the  same 
days  an  the  horse  market  of  the  plaintiffs.  In  the 
others  the  sales  have  been  ou  intermediate  days. 
Theae  sales  have  always  been  on  a  very  extensive 
•oale,  and  at  the  present  time  from  1000  to  1500 
horses  are  so  sold  in  every  week.  The  practice  is, 
and  has  always  been,  well  known  to  the  servants 
of  the  plaintiffs  having  the  care,  superintendence, 
and  management  of  the  markets  of  the  plaintiffs. 
No  toll  or  other  payment  in  the  nature  of  toll  is 
made  to  or  received  by  the  corporation  in  respect 
of  these  sales,  or  any  of  them. 

31.  The  court  is  to  be  at  liberty  to  draw 
inferences  of  fact. 

Z2.  The  questions  for  the  opinion  of  the  court 


1.  Have  the  defendants,  or  has  either  of  them 
since  the  passing  of  the  Metropolitan  Market  Act 
1857»  opened  a  new  market  for  the  sale  of  cattle  P 
2.  Have  the  plaintiffs,  since  the  passing  of  the 
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Metropolitan  Market  Act  1857,  a  right  to  sue  as 
for  a  disturbance  of  their  market  at  common  law  P 
and  if  so,  3.  Have  the  defendants,  or  has  either  of 
them,  disturbed  the  plaintiffs'  market  P  and  if  so, 
4.  Do  the  facts  stated  establish  a  right,  whether 
arising  from  lost  grant,  prescription,  or  otherwise, 
on  the  part  of  the  defendants,  or  either  of  them, 
to  do  the  acts  complained  of  P 

Judgment  is  to  be  entered  for  the  plaintiffs  or 
for  the  defendants,  or  either  of  them,  according  to 
the  answers  to  the  above  questions. 

Oorst,  Q.C.  {Benjamin,  Q.O.  and  Edwin  Jones 
with  him)  for  the  plaintiffs. — All  the  rights  of  the 
plaintiffs  under  the  Metropolitan  Market  Act  of 
1851  are  preserved  by  the  Act  of  1857.  By  the 
15th  section  of  the  latter  Act,  no  person  may  open 
a  new  market  within  seven  miles  of  St.  IPauFs. 
But  that  is  what  the  defendants  have  done.  It  is 
immaterial  whether  such  acts  be  called  the  opening 
of  a  new  market  or  a  disturbance  of  plaintiffs* 
market.  In  either  case  the  defendants  will  be 
liable : 

Prior  of  DunstahWs  case,  Y.B.  11  Henry  6,  19a  ; 

Mosley  y.  Chadtoick,  7  B.  &  C.  47  ; 

Llandaff  Market  Company  v.  Lyndon,  2  L.  T.  Bep. 

N.  S.  771 ;  30  L.  J.  105,  M.  C. ; 
BridgUmd  v.  Bhapter,  5  M.  &  W.  375 ; 
Ya/rdy.  Ford,  2  Samid.  172; 
M*Hole  v.  Daviee,  38  L.  T.  Bep.  N.  S.  502 ;  L.  Bep. 

1  Q.  B.  Div.  59 ;  45  L.  J.  30,  M.  C. ; 
FeoTon  v.  Mitchell,  27  L.  T.  Bep.  N.  S.  33 ;  7  L.  Bep. 

Q.  B.  690;  41  L.  J.  170,  M.  C. ; 
Pope  v.  Whalley,  6  B.  &  S.  303 ; 
Mayor  of  Macclesfield  v.  Chapman ,  12  M  A  W.  18 ; 
Holcroft  v.  Heel,  1  Bos.  &  Pul.  400 ; 
CampbeU  v.  WiUon,  3  East,  298. 

No  one  had  power  to  grant  the  privilege  claimed 
by  the  defendants,  as  the  Crown  could  not  derogate 
from  its  own  grant,  so  no  lost  grant  can  be  pre- 
sumed. If  the  defendants  contend  they  have  a 
licence  to  do  these  acts,  then  such  licence  has 
clearly  been  revoked. 

Oharles,  Q.C.  and 'Austen  for  John  Low  the 
younger;  Pitt  Lewis  for  John  Low  the  elder.— It 
would  appear  that  the  plaintiffs  have  an  imme- 
morial right  to  hold  markets  within  seven  miles  of 
St.  Paurs,4)ut  that  right  is  limited  by  the  inime- 
morial  incidents  attached  to  it ;  one  of  such  inci- 
dents is  the  right  vested  in  the  citizens  of  keeping 
open  these  lairs.     It  is  an  incident  in  which  the 

Efaintiffs  have  always  acqniesced.  The  defendants 
ave  merely  carried  on  an  ancient  trade  which  the 
plaintiffs  are  now  by  the  lapse  of  time,  if  for  no 
other  reason,  barred  from  disturbing.  The  defen- 
dants having  had  this  right  against  the  plaintiffs 
with  regard  to  Smithfield  Market,  there  is  nothing 
in  the  Acts  of  1851  and  1857  depriving  them  of  ic, 
and  as  it  was  a  right  springing  from,  or  at  all 
events  attached  to,  the  plaintiffs'  markoc  when  the 
market  was  transferred,  it  must  be  assumed  that 
this  coincident  right  was  also  transferred  to  Isling- 
ton.   They  cited 

Campbell  v.  Wiltcn  (uM  n»p.)  i 

ElUs  V.  Mayor  of  Bridgnorth,  15  C.  B.  N.  S.  52 ;  8 

L.  T.  Bep.  N.  S.  668 ;  , 

Holcroft  V.  Heel  (ubi  sup,) ; 

Lee  V.  Bayee,  .18  0.  B.  599 ;    27  L.  T.  Bep.  O.  S.  157; 
Mwgor  of  Macclesfield  v.  Chapman  (uM  ««p.) ; 
Mayor  of  Macclesfield  v.  PeOley,  4  B.  &  Ad.  897 ; 
Mayor  of  Pwvryn  v.  Best,  L.  Bep.  8  Ex.  Div.  292; 
Mosley  v.  Walkw,  7  B.  &  0. 40 ; 
W^ltshireY,  WilUtt,  11  0.  B.  N.  S.  240;  5  L.  T. 

Bep.  N.  S.  855. 

Benjamin,  Q.C.  in  reply. 
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any  counter  right  on  the  part  of  the  citizens 
of  London  or  any  other  citizens.  I  can  therefore 
onl^  come  to  the  oonclnsion  with  the  Lord 
Chief  Jastice  that  the  plaintiffs  have  esta- 
blished their  right,  and  the  defendants  have 
not  shown  any  legal  justification  for  what  they 
have  done. 

Manistt,  J. — It  seems  to  me  this  is  a  case  in 
which,  when  it  is  reduced  to  its  true  elements,  all 
difficulty  is  got  rid  of.  I  quite  agree  that  the 
plaintiffs  found  their  title  upon  not  the  old  charter 
or  any  charters  by  which  they  acquired  rights  in 
the  city  of  London,  which  resulted  in  the  estab- 
lishment of  the  market,  bat  that  it  is  a  statutory 
title  alone  upon  which  they  can  stand.  Then, 
having  the  right  to  found  this  market,  they  have 
the  rights  incident  to  that  market.  It  is  argued, 
especially  by  Mr.  Lewis,  th%t  although  the  usage 
has  been  such  as  may  be  a  disturbance,  it  is  not 
intended — that  is.  the  onlv  lairs  we  have  now  to 
deal  with,  viz.,  the  lairs  at  Islington,  are  not 
intended — as  a  place  for  the  sal6  of  cattle.  The 
intention  may  be  an  element  to  be  considered,  bat 
apart  from  intention  as  to  what  use  these  lairs  are 
to  be  put  to,  if  they  were  de  facto  used  as  a  place  of 
sale  for  cattle  which  actually  would  have  found 
their  way  to  the  market,  and  by  moans  of  which 
sale  in  the  lairs  the  market  was  prevented  receiving 
the  toll  which  otherwise  would  have  been  received, 
it  would  be  as  much  a  disturbance  as  if  it  had 
been  originally  intended  to  use  these  lairs  as  a 
place  o£  sale.  Can  anyone  doubt  that  such  an 
intention  existed  P  The  old  lairs  had  b<?ea  used 
year  by  year  as  a  place  of  sale  as  well  as  a  receptacle 
for  cattle.  Can  anyone  doubt,  therefore,  that  the 
defendant  Mr.  Low,  when  he  parchased  the  land 
and  oonstmoted  this  large  lair  in  the  neighbour- 
hood of  Islington,  did  mean  to  use  it  for  the 
receiving  of  cattle  and  also  for  the  nale  of  cattle  P 
But  then  it  is  said  it  is  very  hard  for  a 
man  who  had  the  right,  as  I  will  assuifie  for  a 
moment  he  had  (but  which  I  am  dearly  of  opinion 
he  had  not),  the  right  to  have  a  lair  as  a  place  of 
sale  so  near  the  Smitbfield  Market  that  tne  sales 
there  disturbed  the  Smitbfield  Market,  it  is  very 
hard,  it  is  said,  that  he  should  not  have  a  lair  as 
near  the  Islington  Market  as  he  had  to  the 
Smitbfield  Market.  But  such  oases  have 
oocurred  all  over  the  kingdom  since  the  Markets 
and  Fairs  Act  has  been  adopted  by  governing 
bodies  in  large  towns  in  England,  and  markets 
have  been  opened  which  were  new  markets.  To 
take  the  case  of  Fecuran  y.  Mitchell  (ubi  sup,), 
which  is  only  one  of  a  great  number.  In  that 
dase  the  hardship  was  extreme,  because  the 
oorporation  had  actually  assented  to  Mr.  Mitchell 
going  to  enormous  expense  to  erect  what  was 
called  the  Agrioaltural  Hall,  where  for  years  he 
carried  on  large  sales  by  public  auction,  and  it  was 
not  nntil  the  oorporation  decided  to  adopt  the 
Markets  and  Fairs  Act  some  years  af  terwaras  that 
they  said,  "  You  can  no  longer  continue  to  sell 
cattle  in  the  Agricultural  Hall ;"  bat  this  Court 
held  that  the  statute  was  clear  upon  the  point  and 
the  hardship  could  not  avail  anything.  Cases  of 
hardship,  if  there  were  any,  should  have  been 
brought  to  the  notice  of  the  Legislature  when  they 
aath(»ised  the  opening  of  the  market  at  Islington, 
bat  no  compensation  was  asked  for,  and  none  was 
granted,  probably  beoanse  there  were  no  rights  to 
be  compensated.  To  say  that  the  right  to  have  a 
lair  in.  the  dty  of  London  can  follow  the  market 


and  be  attached  to  the  market  at  Islington,  seems 
to  me  to  be  without  foundation,  either  in  law  or 
common  sense.  It  is  the  ordinary  case  of  a 
market  with  ordinary  market  rights,  and  there  can- 
not be  a  doubt  but  that  there  has  been  a  most  serious 
disturbance  of  the  market  ever  since  1875,  since 
which  time  a  great  number  of  cattle  that 
used  to  come  from  Botterdam  for  sale  in  the 
market  have  all  been  sold,  and  all  of  them 
are  sold  systematically  in  private  laiis.  Looking 
at  all  the  circumstances,  I  canpot  but  come 
to  the  conclusion  that  there  has  been  a  sub- 
stantial interference  with  the  market  of  the  plain- 
tiffs. I  may  add,  there  is  a  case  of  T^  Oorporor 
tion  of  Manchester  v.  Petherell  (not  reported), 
where  every  question  and  case  that  has  been  dis- 
cussed here  will  be  found.  It  was  argued  before 
the  Vice-chancellor  of  the  Dachy  of  Lancaster.  It 
was  on  all-fours,  with  this  case,  and  the  elaborate 
and  exhaustive  iudcrment  pronounced  by  Little, 
y.C.  is  in  accordance  with  that  we  are  now  pro- 
nouncing. 

Judgment  for  the  plaintiffs  with  costs. 

Solicitor  for  the  plaintiffs.  The  Ciiy  Soli'dlor* 
Solicitor  for  the  defendants,  W.  8.  Gardner. 


COMMON  PLEAS  DIVISION. 

Nov.  17  and  24,  1879. 

(Before  Grove  and  Likdlbt,  JJ.) 

McAlistek  v.  The  Bight  Beverend  Abthoht 
WiLsoK,  Lord  Bishop  of  Bochenter,  the  Bev. 
Stilom  Henning,  the  Bev.  John  Venn,  the 
Bev.  Edmund  Holland,  the  Bev.  Edwa&d 
AuRiOL,  the  Bev.  Willjak  Cadman,  and  The 
Ecclesiastical  CoicMissioNEas  voh  England,  (a) 

Chttrch — Endowed  chapel—Bight  of  vicar  to  pre 
sent — Chapel  of  ease  ^Waiver  of  statutory  con- 
dittons^Estoppel—l^  ^  15  Vict.  o.  97,  m. 
7,  II.  (6) 

(a)  Beported  by  W.  J.  Shith,  Esq..  Barrister^t-Law. 

{h)  U  &  15  Yiot.  0.  97,  sect.  7 :  "  In  aU  oaaw 
in  which  an^  body  or  person  hereafter^  endows  in 
manner  hereinafter  mentioned,  to  the  aatiuBfaction  ^  of 
the  said  oommiaaionera,  any  chnroh  or  auT  building 
intended  to  be  consecrated  as  a  ohnrch,  which  has  been 
or  hereafter  shall  be  erected,  porohaaed,  or  acquired  bv 
Bach  body  or  person,  and  where  also  in  any  case  anon 
body  or  person  hereafter  proyides  a  competent  fnnd,  as 
hereinafter  mentioned,  for  the  repairs  of  sndh  chnroh  or 
building,  it  s'aall  be  lawful  for  the  said  commiaaionezs, 
subject  to  no  restriction  in  consequence  of  the  amount 
of  the  population  of  the  ancient  parish  ....  or  other- 
wise (except  as  to  notices  to  patron  and  incumbent  as 
hereixiaftar  mentioned)  with  the  consent  of  the  bishop  of 
the  diocese,  if  under  all  the  circumstances  it  appears  to 
them  fit  and  proper  so  to  do,  to  declare  by  an  inatroment 
under  the  common  seal  the  right  of  nominating  a  minister 
to  such  church  or  building  to  be  for  ever,  after  the  dua 
consecration  thereof,  in  Uie  body  or  person  so  hafinig 
erected  or  procured  and  endowed  the  same,  their  or  his 
heirs,  successors,  or  assigns,  or  in  such  other  body  or 
person  as  is  hereinafter  provided,  fto." 

Sect.  11 ;  *'  Previoua  to  such  declaration  of  the  right  of 
nomination  being  made  by  the  said  commissionera,  u>pl]oa> 
tion  in  writing  shall  be  niade  by  the  body  or  person  having 
built  or  purcluMed  or  acquired,  or  proposing  to  build  or  pnr^ 
chase  or  acquire  and  endow  as  aforesaid.  .  .  .  Settiag 
orth  the  estimated  amount  of  the  population  ...  to* 
gether  with  the  estimated  amount  of  aooommodatkni 
provided  in  the  several  consecrated  churches  within  such 
ancient  parish  .  .  .  etc.,  and  copies  of  such  applieation 
or  notices  containing  the  like  information  shall  be  sent 
by  the  said  commissioners  to  the  patron  and  inonmbent 
respectively  of  such  ancient  parish,  or  new  pariah  or  dis* 
triot  or  eztra-paroohial  place,  in  order  to  affocd  ■aoh 
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The  vicar  of  a  parish,  a$  aneh,  has  only  the  right  to 
present  to  a  ptiblic  consecrated  chapel  within  his 
parish,  when  such  chapel  is  a  mapel  of  ease, 
though  he  has  the  right  to  forbid  any  person  to 
officiate  within  his  pa^rish  without  his  consent, 
unless  he  has  been  deprived  of  such  right  by  some 
statute  or  some  /arrangement  bindina  on  the 
bishop  of  his  diocese,  the  patron  of  the  mother 
church,  and  the  incumbent  thereof, 

A  statement  of  daim  aUeged  thcU  the  plaintiff  was 
the  vicar  of  P.,  and  that  in  the  year  1863  certain 
persons  erected  a  public  chapel  vn  his  parish,  for 
which  in  the  year  1878  an  endowment  fund  was 
provided,  and  the  chapel  consecrated  by  the  Bishop 
of  B,  for  the  administraiion  of  tlie  Sacraments 
and  other  divine  offices  without  the  plaintiff*s 
consent.  The  plaintiff  claimed  to  have  his  right  to 
nominate  and  present  a  fit  derh  declared,  and  to 
have  his  nominee  licensed,instituted,and  cidmitted 
to  the  said  chapel, 

EM,  that  the  statement  of  claim  was  bad,  as  not 
showing  that  the  chapel  was  a  chapel  of  ease. 

The  statement  of  defence  alleged  that,  after  sending 
to  the  plaintiff,  whom  they  believed  to  be  both  patron 
and  incumbent  of  the  parish,  the  notices  required 
by  the  statute  14  ^  15  Vicf,  c.  97,  s.  11,  and  with- 
out notice  that  he  had  ceased  to  be  patron,  the 
Ecclesiastical  Commissioners  had  declared  the 
right  of  nomination  to  be  in  the  defendants  ;  and 
that  the  plaintiff,  knowing  he  was  so  believed  to 
be  both  patron  and  incumbent,  stood  by  and 
allowed  the  defendants  to  endow  the  chapel  and 
procure  it  to  be  consecrated,  in  the  belief  thai  the 

•  notice  required  by  the  statute  had  been  duly  sent 
to  him  as  pairon  and  incumbent,  and  that  the 
plaintiff  was  now  estopped  from  denying  that  he 
was  patron, 

EM  [on  demurrer),  that  the  facts  disclosed  no 
defence,  ae  a  vicars  rights  are  not  mere  private 
rights  which  he  can  renounce  at  his  own  will  and 
pleasure,  but  are  accompanied  by  important 
spiritual  and  other  duties,  in  the  performance  of 
which  aU  his  parishioners  are  interested,  and 
thai  therefore  there  was  no  estoppel, 

qhs!^  abgusd  on  dxmttbrsb. 

Statsmbkt  op  Glaik. 

1.  The  plaintiff  is  the  vicar  of  the  parish  of 
Plumsteaa,  in  the  county  of  Kent. 

2.  In  or  aboat  the  year  1863  certain  persons, 
wiih  a  Tiew  to  promote  the  worship  of  Almighty 
God,  erected  a  bailding  or  chapel  called  the 
Chnrch  of  St.  James,  within  the  said  parish. 

3.  Aboat  fifteen  years  subsequently,  viz.,  on  the 
Slst  July  1878,  an  endowment  fund  for  the  said 
church  or  chapel  haviog  been  pronded  towards 
the  maintenance  of  the  minister  lawfully  officiating 
and  serving  therein  (known  as  the  Church  of  St. 
James)  was,  without  the  plaintiff's  consent,  con- 
secrated by  the  Bight  Reverend  Anthony  Wilson, 
Ixnd  Bishop  of  Rochester  (in  whose  diocese  the 
parish  of  Fhimstead  then  was  and  now  is  situate) 
for  the  administration  of  the  Holy  Sacraments 
snd  the  performance  of  all  other  divine  offices 

painm  and  inoambfiiit  resjpeotivaly  the  opportnniinr  of 
la^ioflr  l)ef oie  the  said  oomnuBoonan  for  their  oonnoeia- 
tioa  any  statement  or  objection  thereto  .  .  .  and  the  said 
eonuniBaioners  shall  not  declare  or  ai^n^y  their  intention 
cl  declaring  nich  right  of  nomination  until  after  the 
c^sration  of  three  monthe  next  after  such  oopiea  or 
Botioaa  have  been  ao  aent  (unleaa  each  auoh  patron  or  in- 
^SBibflni  IB  the  meantime  oonaent  thereto).  ..." 


according  to  the  rites  of  the  Church  of  Eng- 
land. 

4.  No  agreement  was  ever  made  with  respect 
to  the  patronage  of  the  said  church  or  chapel 
between  the  said  bishop,  the  plaintiff,  and  the 
said  patron  of  the  said  parish  and  mother  church 
of  rlumstead,  nor  has  any  compensation  been 
awarded  to  the  plaintiff  in  respect  thereof,  nor 
has  any  agreement  whatever  been  entered  into  or 
any  consent  whatever  given  by  the  plaintiff 
whereby  the  rights  of  the  plaintiff,  as  such  vicar 
as  aforesaid,  have  been  in  any  way  diminished  or 
affected. 

5.  The  plaintiff  is,  as  such  vicar  as  aforesaid, 
entitled  to  nominate  and  present  a  fit  clerk  to 
officiate  in  the  said  church  or  chapel,  and  is 
further  entitled  to  reauire  the  said  bishop  to 
licence,  institute,  and  admit  such  clerk  nominated 
and  presented  as  aforesaid  to  the  said  church  or 
chapel,  and  to  do  all  things  necessary  in  order  to 
such  licensing,  institution,  and  admission. 

6.  In  pursuance  of  such  right  the  plaintiff 
accordingly  did,  on  the  20th  Dec.  1878  (the  said 
church  or  chapel  being  then  vacant,  no  clerk  having 
been  duly  nominated  or  presented  thereto  or 
licensed  to  officiate  therein),  duly  nominate  and 
present  to  the  defendant,  the  said  Bight  Beverend 
Anthony  Wilson,  Lord  Bishop  of  Kochester,  the 
Reverend  Greorge  MacDonnell,  clerk.  Bachelor  of 
Arts,  being  a  fit  and  proper  person  in  that  behalf, 
requesting  the  said  bisnop  to  license  the  said 
Qeorge  l&cDonnell  to  minister  and  officiate  in  the 
said  church  or  chapel,  and  to  institute  and  admit 
him  thereto  and  cause  him  to  be  inducted  into  the 
same  with  all  rights,  members,  and  appurtenances, 
and  to  do  all  things  necessary  in  order  to  such 
licensing,  institution,  and  admission. 

7.  The  said  bishop  thereupon  refused  and  still 
does  refuse  to  license,  institute,  and  admit  the 
said  Gborge  MacDonnell  to  the  said  church  or 
chapel,  and  unjustly  hinders  the  plaintiff  in  the 
exercise  of  his  said  right,  to  the  great  damage  of 
the  plaintiff. 

8.  The  bishop  has,  in  violation  of  the  plaintiff's 
said  right,  without  his  consent,  licensed,  instituted, 
and  admitted,  or  professes  to  have  licensed,  insti- 
tuted, and  admitted,  the  defendant,  the  Reverend 
StUon  Henning,  clerk,  to  the  said  church  or  chapel 
on  the  preten£d  nomination  and  presentation  of 
the  defendants,  the  said  William  Carus,  John 
Venn,  Edward  Holland,  Edward  Auriol,  and 
William  Cadman. 

9.  The  said  defendants,  William  Carus,  John 
Venn,  Edward  Holland,  Edward  Auriol,  and 
William  Cadman,  claim  the  right  to  nominate  and 
present  a  clerk  to  the  said  church  or  chapel,  and 
claim  to  have  lawfully  nominated  and  presented 
the  said  Stilon  Henning  thereto,  and  they  thereby 
hinder  the  plaintiff  in  the  exercise  of  his  said 
right,  to  the  ^preat  damage  of  the  plaintiff. 

10.  The  said  Stilon  Henning  claims  to  have 
been  lawfully  instituted  and  admitted  to  the  said 
church  or  chapel,  and  to  exercise  parochial  rights 
in  a  large  portion  or  district  of  the  said  parish  in 
pursuance  of  the  said  pretended  nomination  and 
presentation,  institution,  and  admission,  and 
thereby  hindiers  the  plaintiff  in  the  exercise  of  his 
said  right,  to  the  great  damage  of  the  plaintiff. 

The  plaintiff  claims : 

1.  To  have  established  and  declared  his  right  to 
nominate  and  present  a  fib  clerk,  and  to  have  such 
derk  licensed  to  officiate  therein  and  instituted 
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and  admitted  to  the  said  ohnroh  or  ohapel,  and  the 
rights  and  appartenanoes  thereof. 

2.  To  have  the  said  George  ICacDonnell  duly 
licensed,  instituted,  and  admitted  as  aforesaid  by 
the  said  bishop. 

8.  Damages  for  being  hindered  as  aforesaid  in 
the  exercise  of  his  said  right. 

Statembnt  op  Depskce  of  the  defendants  other 
than  the  said  Bight  Eeverend  Anthony  Wilson, 
Lord  Bishop  of  Bochester.  and  the  said  Stilon 
Henning  and  the  said  commissioners : 

1.  The  defendants  do  not  admit  the  statement 
in  the  first  paragraph  of  the  statement  of  claim. 

2.  As  to  the  second  paragraph,  thejr  say  that 
the  building  or  chapel  therein  mentioned  was 
erected  in  or  about  the  year  1855  by  the  free- 
holders of  the  land  upon  which  the  same  was 
erected,  and  at  their  expense. 

3.  In  the  year  1876  the  said  freeholders  pro- 
posed to  the  said  Ecclesiastical  Commissioners  for 
England  to  convey  to  them  the  said  building  or 
chapel,  and   the   land  on  which   the  same  was 
erected  for  the  purpose  of  having  the  same  con- 
secrated as  a  church,  and  then  to  the  satisfaction 
of  the  said  commissioners,  and  in  manner  in  the 
statute  14  &  15  Yicc.  c.  97,  in  that  behalf  directed, 
to  endow,  or  procure  to  be  endowed,  the   said 
building  or  chapel,  and  provide  or  procure  to  be 
provided  a  competent  fund  for  the  repair  of  the 
same,  and  that  thereupon  the  said  commissioners 
should  make   such    aeclaration  of  the  right  of 
nomination    of    a    minister   to    such  church   or 
building  as  is  hereinafter  mentioned,  and  such 
proposal  was  accepted  by  the  said  commissioners, 
and  thereupon  afterwards  the    said    freeholders 
conveyed  to  them  the  said  building  or  chapel  and 
the  land  on  which  the  same  was  erected  for  the 
purposes  as  aforesaid,  and  then  to  the  satisfaction 
of  the  said  commissioners,  and  in  manner  afore- 
said procured  to  be  endowed  the  said  building  or 
chapel,  and  provided  or  procured  to  be  provided  a 
competent  fund  for  the  repair  of  the  same. 

4.  The  whole  of  such  endowment  was  in  fact 
provided  at  the  request  of  the  said  freeholders  by 
the  defendants,  other  than  the  said  Stilon  Henning 
and  the  said  commissioners,  out  of  funds  then 
belonging  to  them,  and  such  conveyance  was 
made,  and  such  endowment  and  repairing  fund 
were  provided  by  the  several  parties  making  and 
providing  the  same  on  the  term,  and  with  the  in- 
tention, and  on  the  faith  that  the  right  of  per- 
petual nomination  of  a  minister  to  such  churcn  or 
building  should  and  would  be  vested  in  the  said 
defendants  other  than  the  said  Lord  Bishop  and 
the  said  Stilon  Henning  and  the  said  commis- 
sioners, and  should  not  nor  would  be  vested  in  the 
plaintiff  or  in  any  person  whatsoever  other  than 
these  defendants. 

5.  Before  the  making  of  any  such  declaration  of 
the  right  of  nomination  as  aforesaid  by  the  said 
commissioners,  such  application  was  made  to  them 
by  the  said  freeholders,  and  by  all  other  persons 
in  any  way  contributing  to  or  providintr  the  said 
endowment  and  repairing  fund,  and  each  of  them 
as  in  the  said  statute  in  that  behalf  required, 
containing  such  information  and  particulars  as 
therein  provided,  and  a  copy  of  such  application 
containing  the  like  information  was,  according  to 
the  true  intent  and  meaning  of  the  said  statute, 
sent  by  the  SHid  commissioners  to  the  plaintiff, 
then  being  both  patron  and  incumbent  of  the  said 


parish  of  Plumstead.  If  the  plaintiff  was  not 
then  the  patron  as  well  as  incumbent  of  the  said 
parish,  which  these  defendants  do  not  admit,  he 
was  in  fact  the  duly  constituted  agent  of  tbe 
patron  authorised  by  him  to  receive  the  said  copy, 
not  only  on  his  own  behalf  but  also  on  behalf  of 
the  said  patron,  as  the  copy  required  by  the  said 
statute  to  be  sent  to  the  said  patron,  and  the 
sending  of  the  said  copy  to  the  plaintiff  was  a 
sending  of  a  copy  of  such  application  both  to  the 
patron  and  incumbent  within  the  true  intent  and 
meaning  of  the  said  statute,  and  the  said  patron 
then  had  notice  of  the  sending  thereof  to  the 
plaintiff,  and  then,  and  more  than  three  months 
before  the  declaration  by  the  said  commissioners 
of  the  right  of  nomination  hereinafter  mentioned 
bad  due  notice  of  the  contents  thereof,  and  of  the 
said  intended  endowment  and  provision  ot  repair- 
ing fund. 

<$.  Before  the  sending  of  the  said  oopv  of  such 
application  to  the  plaintiff,  the  plaintiff  had  been, 
and  at  the  time  of  so  sending  it  he  was  believed 
by  the  said  commissioners  and  hj  the  defendants 
still  to  be,  both  the  patron  and  incumbent  of  the 
said  parish,  and  the  said  commissioners  and  these 
defendants  had  not,  nor  had  any  or  either  of  them, 
any  notice  or  knowledge  that  he  had  ceased  to  be 
such  patron,  and  the  said  commissioners  in  sending 
the  said  oopy  to  the  plaintiff  accompanied  by  a 
letter,  then  addressed  to  and  received  by  the  plain- 
tiff, in  which  they  stated  that  they  sent  tbe  same 
to  him  as  the  patron,  and  also  as  the  incumbent  of 
the  said  parish,  and  the  plaintiff  did  not  then  or  at 
any  time,  inform  the  said  commissioners  or  these 
defendants,  or  any    or  either  of  them,  nor  had 
the  said  commissioners  or  these  defendants,  or 
any  or  either  of  them,  before  the  endowment  or 
consecration  of  the  church,  any  notice  or  know- 
ledge that  he  had  ceased  to  be,  or  that  he  was  not 
the  patron  of  the  said  parish.     The  plaintiff  had 
notice  of  the  facts  stated  in  this  and  the  preced- 
ing and  subsequent  paragraphs  of  this  statement 
of  defence,  and  he  stood  by  and  knowingly  allowed 
these  defendants  to  endow  the  said  church  and 
procure  the  same  to  be  consecrated,  as  hereinafter 
mentioned,  in  the  belief  then  entertained  by  them, 
as  the  plaintiff  well  knew,  that  the^  said  copy  had 
been  duly  sent  to  him,  not  only  as  incumbent  but 
also  as  patron  of  the  said  parish,  and  that  he  was 
such  patron,  and  that  the  sending  of  such  copy  to 
him  was  in  fact  a  sending  of  a  oopv  both  to  the 
patron  and  incumbent  as  required  by  the  14  A 15 
Vict.  c.  97,  s.  11.     If  in  fact  the  plaintiff  was  not 
patron,  which  the  defendants  do  not  admit,  or  if 
the  sending  of  the  said  copy  was  not  a  sending  of 
a  copy  to  b:>th  patron  and  iuoombent  within  tbe 
meaning  of  the  said  Act,  which  the  defendants 
also  do  not  admit,  the  plfuntiff  is,  for  t.he  reasons 
in  this  paragraph  appearing,  estopped  from  deny- 
ing that  he  was  patron,  or  that  the  sending  of  the 
said  copy  to  him  was  not  a  sending  to  both  patron 
and  incumbent  as  required  by  the  said  statute,  and 
he  ought  not  now  to  be  allowed  to  set  up  that  he 
was  not  the  patron,  or  that  a  copy  was  not  duly 
sent  to  both  patron  and  incumbent. 

7.  After  the  expiration  of  three  months  next 
after  such  copies  had  been  so  sent  by  the  com- 
missioners, and  after  such  conveyance  and  endow- 
ment and  provision  of  such  competent  fomd  aa 
hereinbefore  stated,  and  after  tbe  said  building 
had  been  completely  finished  and  fitted  up  for  the 
performance  of  divine  service,   the   said  com* 
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misaioners  did,  with  the  consent  of  the  said 
defendant  the  Bight  BeTerend  the  Lord  Bishop 
of  Bochester,  being  the  bishop  of  the  diooese  in 
which  the  said  parish  and  boilding  were  situate, 
and  at  the  request  of  the  said  freeholders,  and  all 
other  persons  in  any  way  contributory  to  or  pro- 
viding the  said  endowment  and  repairing  fund,  , 
and  each  of  them,  signified  to  the  said  com- 
missioners before  the  execution  of  the  instrument 
next  mentioned,  by  an  instrument  executed  by 
them  under  their  common  seal«  and  by  the  said 
bishop  as  a  consenting  party  thereto,  declare  the 
right  of  nominating  a  minister  to  such  building 
to  be  for  ever  after  the  due  consecration  thereof 
in  the  said  defendants,  other  tlian  the  said 
Lord  Bishop  and  the  said  StUon  Henning  and  the 
said  commissioners. 

8.  On  the  3lBt  July  1878,  and  after  the  execu- 
tion of  such  instrument  as  aforesaid,  and  before 
the  nomination  of  the  said  Stilon  Henning,  the 
said  building  or  chapel  was  duly  consecrated  by 
the  said  defendant  the  said  Lord  Bishop  of 
Rochester,  and  thereupon  the  said  defendants 
other  than  the  said  Lord  Bishop  and  the  said 
Stilon  Henning  and  the  said  commissioners 
nominated  and  presented  the  said  8tilon  Henning, 
derk,  to  the  said  church  or  chapel,  and  they  claim 
to  have  lawfully  nominated  and  presented  him, 
and  they  deny  the  several  allegations  of  the 
plaintiff  in  the  5th  paragragh  of  the  statement 
of  claim,  and  saye  as  hereinbefore  appears,  they 
do  not  admit  the  statements  in  the  ora  and  4th 
paragraphs  of  the  said  claim  or  any  of  them. 

9.  If  any  such  nomination  or  presentation  as  in 
the  6th  paragraph  of  the  said  claim  mentioned 
was  ever  made  by  the  plaintiff,  which  the  said 
defendants  do  not  admit,  they  allege  that  for  the 
reasons  hereinbefore  appearing  such  nomination 
and  presentation  were,  and  each  of  them  was 
wholly  void  and  of  no  efifect. 

Issue  thereon  and  demurrer  to  the  6th  para- 
graph of  the  statement  of  defence. 

Ax^'wr  Oharlet,  Q.G.  and  Ootoie  in  support  of 
the  demurrer. — The  defendants  have  given  us 
notice  in  their  points  for  argument  on  this  de* 
murrer  that  the  statement  of  claim  is  bad ;  there- 
fore we  have  to  establish  that  the  right  of  nomina- 
tion to  this  endowed  chapel  is  in  the  vicar,  the 
plaintiff;  and  secondly  that  the  waiver  or 
acquiescence  of  the  plaintiff  in  the  defendants* 
acts,  as  pleaded  in  the  6th  paragraph  of  the 
statement  of  defence,  is  insufficient,  and  that 
there  is  here  no  estoppel.  First,  as  to  the 
vicar's  right  to  nominate  to  an  endowed  chapel 
in  his  parish.  Boger*s  Ecclesiastical  Law, 
p.  141«  note,  says :  **  The  general  law  with 
respect  to  chapels  is  thus  laid  down  by  Sir  J. 
Nicboll  in  Blus  y.  Wood  (B  Hagg.  509)  and  re- 
cognised by  Dr.  Lushington  in  J^UiamB  y.  Brown 
(1  Curt.  54),  '  I  conceive  that  by  the  general  law 
and  constitutions  of  the  Church  of  England  no 
person  has  a  right  to  erect  a  new  public  chapel, 
forming  part  of  the  ecclesiastical  establishment 
of  the  Church  of  England,  whether  as  a  chapel  or 
otherwise,  without  the  concurrent  consent  of 
incumbent,  patron,  and  ordinary,  and  without  a 
provision  for  the  indemnity  or  compensation  of 
the  future  incunabent;  perhaps  in  all  cases, 
certainly  if  his  pecuniary  rights  and  interests 
are  to  be  in  any  manner  affected,'"  &o. 
It    is     laid     down     to    the    same    effect    in 


Bums'  Ecclesiastical  Law,  and  in  Stephens  on 
Clergy.  In  Stephens  on  Clergy  (vol.  1,  p.  261),  it 
is  said,  "  In  Dtxon  y.  Metcalfe,  Northington,  L.C. 
stated  it  to  be  undoubted  law  that  whenever  a 
chapel  of  ease  is  erected  the  incumbent  of  the 
mother  church  is  entitled  to  nominate  the  minister 
unless  there  is  a  special  agreement  to  the  contrary 
which  gives  a  compensation  to  the  incumbent  of 
the  mother  church."  This  is  laid  down  too  in 
Famworth  y.  The  Bishop  of  Oheeter  (4  B.  &  C. 
555).  I  say,  therefore,  that  the  right  of  nomina- 
tion belongs  by  law  to  the  yicar  of  the  parish. 
This  action  is  in  the  nature  of  qtM/re  impedit^ 
because  the  chapel  was  endowed,  and  B,e»  v.  The 
Bishop  of  Chester  (I  T.  B.  396)  shows  that  this 
and  not  a  mandamus  is  the  proper  remedy,  where 
there  is  an  endowment.  To  the  same  effect  is  the 
case  of 

Bex  Y.  The  Marqwis  of  Stafford,  8  T.  B.  646. 

[LiKDLBT,  J, — Your  argument  would  be  good  if 
you  were  claiming  an  injunction.]  Secondly,  the 
commissioners  here  have  declared  the  right  with- 
out giving  the  statutory  notices  to  the  patron  as 
well  as  the  incumbent,  and  the  defendants  have 
set  up  in  their  statement  of  defence  a  sort  of 
equitable  acquiescence.  The  words  of  the  statute 
are  express.  The  commissioner  "  shall "  send  the 
notices,  and  "  shall  not "  declare  the  right  with- 
out doing  so ;  and  the  statute  must  be  strictly 
construed.  Bliss  v.  Wood  (3  Hag.  486)  shows  how 
stringently  a  statute  which  takes  away  a  common 
law  right  must  be  interpreted.    See  also 

WilUcms  T.  Brovon,  1  Out.  53. 
We  submit  that  this  is  a  trial  of  cross  nomina- 
tions, that  the  right  of  nomination  is  in  the  plain- 
tiff, the  vicar,  by  common  law,  that  the  action  is 
rightly  brought  in  the  form  of  a  quare  impedit, 
because  there  is  an  endowment,  and  that  there 
can  be  no  waiver  of  the  statutory  requirements. 

Dixon,  contra, — First,  the  statement  of  claim  is 
bad,  and  shows  no  facts  to  support  quare  impedit, 
Quare  impedit  lies  to  recover  an  advowson,  or  the 
right  of  next  presentation : 

Comyn'B  Digest,  tit.  Pleader,  8, 1.  4. 

It  is  said  that  it  is  the  right  of  nomination  alone 
which  is  claimed,  but  quare  impedit  does  not  apply 
to  such  a  claim.  The  plaintiff  claims  to  be  entitled 
to  present  to  this  endowed  chapel  as  yicar ;  but 
the  only  right  he  has  to  present  qud  vicar  is  to  a 
chapel  of  ease  within  his  parish,  which  chapel 
forms  part  of  the  mother  church : 

PaHth    of    AsUm    v.    Cattle   Birmidge    Chapel, 
Hob.  66. 

He  has  further  the  right  at  common  law  of  pre- 
venting anyone  officiating  within  his  parish  with- 
out his  consent : 

Richards  v.  Fineher,  L.  Bep.  4  A.  &  £o.  255 ; 
Attomey'General  v.  Brereion,  2  Yes.  sen.  425 ; 
Duoon  T.  Metcalfe,  2  Eden,  860 ;  reported  as  Diwon 

v.  Kershaw,  2  Amb.  527 ; 
Herbert  v.  The  Dean  and  Chapter  of  Westminster, 

1  P.  W.  773. 

This  case  was  explained  in 

The  Duke  of  Portland  v.  Bingham,  1  Hag.  Ckm.  0. 
157 ;  see  Sir  William  Scott's  judgment  at  p.  168. 

The  case  of  Famworth  v.  Bishop  of  Chester  {uhi 
sup,)  only  decides  that  the  incumbent  has  a  ri^ht 
to  prevent  another  person  officiating  in  his  parish 
without  his  leave.  Bliss  v.  Woods  (ubi  sup.)  is  to 
the  same  effect.  In  Beos  v.  The  Marquis  of 
Stafford  (ubi sup)  the  claim  was  for  a  mandamus. 
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and  the  donrt  held  that  either  a  leccal  right  was 
ahovvn,  and  therefore  the  proper  remedy  was  by 
qttare  impedit,  or  that  the  parties  were  trastees, 
and  that  a  mandamug  would  not  issue  to 
execate  a  trust.  There  is  nothing  in  the  state- 
ment of  claim  to  show  thnt  the  chapel  has  ever 
been  dedicated  to  the  public,  and  everything  is 
consistent  with  its  being  a  private  chapel. 
Herbert  v.  The  Dean  and  Chapter  of  Westminster 
{uhi  814^.)  shows  that  a  private  chapel  may  be 
built;  and  that  the  incumbent  will  have  no  right  of 
nomination  to  it : 

Maytey  y.  Hillcoat.  2  Ha«.  Ec.  0.  30 ; 
Bosanquet  v.  Heath,  9  W.  E.  35. 

Secondly,  paragraph  6  of  the  statement  of  defence 

is  a  complete  answer  to  the  action.     It  is  the 

ordinary  equitable  defence,  that  where  a  person 

has  so  conducted  himself  as  to  indupe  another  to 

do  some  act  which  he  would  not  otherwise  have 

done,  he  will  not  be  allowed  to  derive  any  profit 

from  such  conduct.   Here  the  plainti£F  has  allowed 

these   defendants    to    endow    this    chapel,    they 

believing  him  and  he  knowing  that  they  believed 

him  to  be  both  patron  and  incumbent : 

Savage  y.  Foster,  and  the  notes  thereto,  in  2  White 

&  Tndor  L.  C.  620 ; 
Dann  v.  Spvrrier,  7  Ves.  231. 

[G&OYE,  J. — Those  are  cases  of  merely  private 
rights.] 

Charles,  Q.O.  in  reply. — The  chapel  in  the 
present  case  was  precisely  the  same  as  the  chapel 
in  Dixon  v.  Kershaw  (uhi  S7i/p.),  where  it  was  held 
that  the  vicar  had  the  right  of  nomination.  This 
case  has  never  been  shaken,  but  was  approved  of 
in  Famworth  v.  The  Bishop  of  Chester  (uhi  sup,). 
He  also  referred  to 

Rex  y.  The  Archbishop  of  Ca/nterbury,  15  East,  117 ; 
Phillimor^'s  Eoolesiaatioal  Law,  voL  1,  p.  313 ; 
Rex  y.  Blooer,  2  Bur.  1043. 

Cur,  adv.  wM, 

Nov,  24. — The  written  judgment  of  the  Court 
was  delivered  by 

LiNDLET,  J. — The  plaintiff,  as  vicar  of  Plumstead, 
is  entitled  to  forbid  any  person  to  officiate  in  his 
parish  in  any  public  church  or  chapel  consecrated 
by  the  bishop  for  public  worship  according  to  the 
doctrines  and  rites  of  the  Church  of  England, 
unless  the  plaintiff  has  been  deprived  of  such 
right  by  some  statute  or  some  arrangement 
assented  to  by  and  binding  on  the  bishop  of  his 
diocese,  the  patron  of  the  mother  church  and  the 
incumbent  thereof.  Moreover,  if  a  chapel  of  ease 
were  to  be  erected  in  his  parish,  the  plaintiff 
as  vicar  would  be  entitled,  with  the  sanction 
of  the  bishop,  to  appoint  a  curate  to  officiate  in 
it,  and  if  such  chapel  were  endowed  the  plaintiff 
as  vicar  would  be  entitled  to  present  a  duly 
qualified  minister  to  such  endowed  chapel.  Dixon 
V.  Kershaw  (2  Eden,  360 ;  2  Amb.  528) ;  Famworth 
Y.  Bishop  of  Chester  (4r  B.  &  C.  555) ;  and  Bliss  t. 
Woods  (3  Hagg.  509- 51 3),  are  authorities  for  these 
propositions.  In  Bliss  v.  Woods  Sir  John  Nioholl 
rays :  *'  I  conceive  that  by  the  general  law  and  the 
constitution  of  the  Church  of  England  no  per- 
son has  a  right  to  erect  a  new  public  chapel 
forming  part  of  the  eoolesiastioal  establishment  of 
the  Church  of  England,  whether  as  a  chapel  of 
ease  or  otherwise,  without  the  concurrent  consent 
of  incumbent,  patron,  and  ordinary.  .  .  .  Thennre 
of  souls  of  every  parish  or  parochial  district 
belongs   to,,  and  all  its  emoluments  are  by  the 


ori^nal  founder  and  endower  set  apart  for  ths 
maintenance  of,  the  incumbent  and  his  successors, 
and  become  vested  in  the  existing  incumbent  by 
his  institution  and  induction.  ...  In  a  question 
as  to  the  right  of  nomination  to  such  a  chapel,  the 
law  as  J  have  above  stated  it  is  accurately  laid 
.  down  by  a  decision  proceeding  from  high 
authority;  a  decision  of  the  more  value  because, 
not  being  made  in  this  court,  it  could  not  be 
founded  on  the  prejudices  which  might  be  sug- 
gested to  belong  to  an  ecdesiasticsl  lawyer,  bat 
proceeding  from  a  Lord  High  Chancellor  of 
England,  I  mean  Lord  Northington,  in  the  case  of 
Dixon  V.  Kershaw,  That  case  is  infinitely  stronger 
than  the  present,  supposing  the  Church  Building 
Acts  out  of  the  question.  This  doctrine  has  since 
received  the  equally  high  sanction  of  the  delibe- 
rate opinion  of  the  Court  of  King's  Bench  in  the 
case  of  Famworth  v.  The  Bishop  of  Chester,  quali- 
fied since  by  the  expression  of  a  doubt  on  the 
part  of  the  Chief  Justice  as  te  the  necessity  of  a 
compensation  to  future  incumbents,  where  nothing 
is  taken  from  the  income  of  the  incumbenu*' 
But  we  can  find  no  authority  for  holding  that 
the  vicar  of  a  parish  is  entitled  as  such  to  present 
to  any  consecrated  chapel  in  his  parish,  unless 
such  chapel  is  a  chapel  of  ease.  See  the  passage 
in  Coke  upon  Littleton,  119  b;  and  the  opinion 
of  Lord  Northington  in  Herbert  y.  Dean  and 
Chapter  of  Westminster  (1  P.  W.  774),  is  entirely 
opposed  to  any  such  right.  The  dean  and  chapter 
were  ultimately  successful  there,  but  they  were  in 
a  very  different  position  from  the  plaintiff,  as 
pointed  out  in  The  Duke  of  Portland  v.  Bingham 
(1  Hag.  Consist.  Cas.  168).  In  order,  therefore, 
to  entitle  the  plaintiff,  as  vicar  of  Plumstead,  to 

E resent  to  the  chapel  in  question  in  this  action, 
e  must  show  that  the  chapel  is  a  chapel 
of  ease.  This  he  has  not  done.  He  has 
not  in  his  statement  of  claim  even  alleged 
that  the  chapel  is  a  chapel  of  ease,  nor  has  he 
stated  any  facts  from  which  it  can  be  inferred  to 
be  such  a  chapel.  From  paragraph  three  of  the 
statement  of  claim  it  is  to  be  gathered  that  the 
chapel  was  consecrated  in  order  that  (tit.^  alia) 
sacraments  and  burials  might  be  administered  and 
performed  there.  This  shows  that  the  chapel  is 
not  a  mere  chapel  of  ease,  for  a  mere  chapel  of 
ease  is  only  for  prayers  and  preaching:  (1  Bams* 
Ecclesiastical  Law,  p.  299 ;  Attomey-Oeneral  v. 
Brereton,  2  Ves.  427.)  The  chapel,  as  described 
in  the  statement  of  claim,  appears  to  be  an 
endowed  parochial  chapel,  and  although  each  a 
chapel  may  be  a  chapel  of  ease  (see  Bams'  Eccle- 
siastical Law,  uhi  sup.)  there  is  no  presumption 
that  it  is  so ;  there  is  no  presumption,  therefore, 
that  the  vicar  is  entitled  to  present  to  it.  The 
plaintiff's  title,  as  disclosed  in  his  statement  of 
claim,  rests  upon  the  assumption  that  the  plain- 
tiff, as  vicar  of  Plumstead,  is  entitled  to  present  a 
proper  person  to  any  endowed  consecrated  chapel 
in  the  parish,  unless  the  contrary  can  be  shown. 
This  in  our  opinion  is  a  mistake.  We  are  of 
opinion  that  the  plaintiff  must  show  something 
more  to  entitle  him  to  present;  he  must  show 
that  the  chapel  is  a  chapel  of  ease,  or  that  for 
some  other  reason  he  is  entitled  to  present  to 
it.  The  statement  of  defence,  if  that  oaa  be 
looked  at  for  this  purpose,  shows  that  the  ohapel 
was  not  erected  or  consecrated  with  the  intent 
that  it  should  become  a  obapel  of  ease  in  any  sense 
dependent  on  the  mother  church.    The  object  of 
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those  who  erected  and  endowed  the  chapel  was 
wholly  different;  and  although  by  not  observin? 
the  provisions  of  the  statute  the  founders  may 
not  yet  have  acquired  all  the  rights  they  expected 
(see  WiUiariM  v.  Brown,  1  Curt.  53),  we  are  not 
aware  of   any  law  which  makes  the  chapel   a 
chapel  of  ease,  or  confers  the  right  to  present  to 
it  upon  the  plaintiff,  in  spite  oi  their  intentions 
and  wishes.    In  Dixon  y.  Kershato  (uhi  sup.)  the 
chapel,  although  not  originally  intended  to  be  a 
chapel  of  ease,  had  in  some  way  become  so,  and 
had  been  consecrated  as  a  chapel  of  ease ;   and 
the  decision  in  favour  of  the  vicar's  right  of  pre* 
sentation   is    rested    entirely   on   this   ground. 
Moreover,  in  that  case  there  was  no  controversy 
between  the  vicar  and  the  founders  or  their  heirs 
or  assigns  but  only  between  the  vicar  and  the  in- 
hi^itants  of  the  parish.    In  Famworth  v.  The 
Bishop  of  Chester  (uhi  sup,)  the  chapel  was  not 
consecrated  as  a  chapel  of  ease  in  so  many  words, 
but  all  the  rights  of  the  vicar  were  reserved,  and 
the  decision  was  that  the  founders  had  no  right 
to  present  to  the  chapel  without  the  vicar's  con- 
sent.   The  court  did  not  there  determine  that  the 
vicar  himself  had  the  right  of  presentation  to  the 
chapel;   and  both  Abbott,  C.J.  and  Bayley,  J. 
expressly  said  that  the  court  had  not  to  aeter- 
mine   that  the  vicar  had  any  such  right.     In 
this    case    the    plaintiff    may    be    entitled    to 
prevent  the  nominee  of  the  founders  from  offi- 
ciating in  the  chapel  without  his  consent  until 
the  provisions  of  the  H  &  15  Yict.  c.  97,  sects.  7 
and  11,  are  duly  complied  with ;  and  Famworth  v. 
The  Bishop  of  Chester  {vJ>i  sup,)  and  Williams  v. 
Brown  (1  Curt.  53),  are  authorities  to  show  that 
on  the  facts  stated  in  the  pleadings  he   is    so 
entitled.      But  neither  these  cases  nor  any  other 
that  we  can  find  show  that  the  vicar  has  acquired 
the  right  himself  to  present  to  the  chapel,  and 
that  is  the  right  which  he  claims  in  this  action. 
Treating  this    action  as    a   qiuxre  impedit,  and 
assuming   that    quars   im/i)edit  would  lie  for  a 
chapel  of  this  kind,  the  plaintiff  could  not  sustain 
such  an  action  on  the  facts  stated  in  his  claim, 
for  so  seisin  of  the  advowson  of  the  chapel  is 
shown  in    the  plaintiff.    (See   Gomyn's   Digest, 
Pleader,  3, 1.  4.)    The  case  of  Beg,  v.  Stafford  (3  T. 
R.  646),  and  Eeg,  v.  TJie  Bishop  of  Chester  (1  T.  R. 
396),  are  in  no  way  inconsistent  with  this  view,  for 
they  merely  show  that  if  there  is  a  seisin,  quare 
impedit  is  the  proper  remedy  and  not  mandamus. 
But  after  all  this  is  only  repeating  in  technical 
language  the  objections  already  pointed  out  as 
&tal  to  the  plaintiff's  claim.     This    being  our 
opinion,  it  hardly  becomes  necessary  to  consider 
the  plaintiff's  demurrer  to  the  6th  paragraph  of 
the  statement  of  defence.  But  if  the  plaintiff  had 
shown  a  good  title  to  present  to  the  chapel,  we  do 
not  think  the  facts  set  out  in  the  6th  paragraph 
cf  ^  the   defence   would   be  an   answer   to    his 
olaim.    A   vicar's  rights  are  not  mere  private 
rights    which    can    oe    waived    or    renounced 
at    his    own     will     and     pleasure;    they    are 
accompanied  by  important  spiritual  and   other 
duties^   in   the   performance   of   which   all   his 
mishioners    are    interested;     and    he    cannot 
aivest  himself  of  these  duties  or  of  the  rights 
which  accompany  them  hj  any  such  conduct  as  is 
imputed  to  him.  Wetheren>re  think  the  well-known 
pnndple  of  equity  on  which  the  defence  set  up 
is  based  is  not  applicable  to  a  case  of  this  descrip- 
tion.   To  hold  the  coTitrnry  would  lead  to  great   » 
Mao.  Gas.— Vol.  XIL 


practical  inconvenience,  and  would  only  postpone 
the  decision  of  the  present  controversy  to  the  next 
avoidance  of  Flumstead  Ghurch.  The  plaintiff's 
successors  would  not  be  affected  by  the  plaintiff's 
conduct.  If,  therefore,  there  had  been  nothing 
else  in  the  case,  we  should  have  allowed  the  plain- 
tiff's demurrer  to  this  6th  paragraph  of  the  state- 
ment of  defence.  On  the  ground,  however,  that 
the  plaintiff  has  shown  no  title  to  present  to  the 
chapel,  we  give  judgment  for  the  defendant  with 
costs,  but  with  liberty  to  the  plaintiff  to  amend 
his  statement  of  olaim. 

Judgment  for  the  defendant. 

Solicitors  for  the  plaintiff,  Hewitt  and  Alexander. 

Solicitors  for  the  defendant,  SandHandp  Hum" 
phrey,  and  Armstrong, 


Friday,  Nov,  21,  1879. 

(Before  Lord  Golebidgb,  G.J.  and  Likdlet,  J.) 

Bowes  (app.)  v.  Watson  (resp.).  (a) 

APPEAL  FBOM  INFERIOR  COURT. 

Btatule-A.0  ^  11  Vict,  c,  38,  ss.  14,  15—"  Drains^ 
streams,  or  watercourses" — Covered  drains — 
24  &  25  Vict,  c,  133. 

The  l^h  section  of  10  ^  11  Vict,  e,  38  provides 
that  **  where  through  the  neglect  of  an  occupier 
of  land  to  maintain  or  join  in  maintaining  the 
hanhs,  or  to  cleanse  and  scour,  or  join  in 
cleansing  and  scouring  the  channels  of  existing 
drains,  streams,  or  watercourses,  lying  in  or 
hounding  the  lands  of  such  occupier,  injury  is 
dune  to  any  other  lands,**  the  proprietor  or  occupier 
of  such  lands  so  injured  may,  after  notice  in 
writing,  execute,  or  cause  to  he  executed,  the  neces* 
sary  Wirks  for  maintaining  and  repairing  sikch 
hanhs,  S^c, 

The  respondents  land  having  heen  injured  through 
the  neglect  of  the  appellant  to  cleanse  an 
underground  drain  running  through  his  land^ 
proceedings  were  taken  under  this  Act.  An 
ohjeetion  having  heen  taken  that  the  Act  applied 
only  to  open  watercourses,  and  that  the  pro* 
ceedings  should  have  heen  taken  under  2^  ^  2b 
Vict,  c,  133,  s.  3,  hy  which  compensation  is  pay* 
able  to  the  person  whose  land  is  entered  upon  and 
opened  for  the  purpose  of  making  and  cleansing 
drains: 

Held,  on  a  case  staged,  that  the  words  **  drain, 
stream,  or  watercourse  "  include  an  underground 
drain,  and  that  proceedings  in  respect  of  injury 
arising  from  neglect  to  cleanse  and  scour  such  a 
drain  were  rightly  taken  under  this  Act, 

Gasb  stated  by  justices  for  the  I^orth  Bidinfl:  of 
the  county  of  York,  pursuant  to  21  &  22  Yict. 
C.43: 

1.  The  first  paragraph  of  the  case  stated  that 
an  information  and  complaint  had  been  preferred 
on  the  20th  March  1879  by  Thomas  Watson,  the 
respondent,  against  Thomas  Bowes,  the  appellant* 
for  that  by  reason  of  the  neglect  of  the  said 
appellant  to  cleanse  and  scour,  or  join  in  cleansing 
and  scouring,  the  existing  drain  known  as  the  main 
drain  leading  from  lands  belonging  to  Sir  William 

Ghaytor,  Bart and  from    thence  passing 

through  lands  in  the  occupation  of  the  said 
respondent  and  others  in  the  same  township  into 
lands  belonging  to  the  said  appellant,  and  in  his 

(a)  Reported  by  W.  J.  Smith,  Esq.,  Barrister-at-Law. 
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occurpafctDn  also  in  the  same  towsiBfaip The 

said  lands  in  the  oeeapatnon  of  thne  said  reapondont 
had  finatadned  and  were  saatiiining  seriona  ii\jarj:. 
That  the  aaid  respondent  had,  porsoant  to  the 
Rtataie  10  is  11  Vict.  c.  96,  by  notice  in  writing  to 
the  Bvid  appellant,  reqaired  the  aaid  appellant  to 
effectually  tcleanse  And  Boour  the  aaid  drain  .... 
and  the  eaiid  appellant  had  neglected  to  oonply 
therewith,  and  the  reepondent  therefore  prayed 
that  a  flUflUBona  might  iasae  to  the  appellant 
to  show  caaae  why  the  jnstioea  ehonld  not  isane 
their  warrant  authorising  the  aaid  reepondent  to 
erter  npon  the  appellant's  lands  for  the  purpose 
of  scouriDg  and  cleassiDg  the  said  drain.  That  a 
summons  was  thereupon  issued,  and  on  the  Cth 
jVIay  the  case  was  heard  by  the  justices,  and  a 
warrant  issued  in  pursuance  of  the  statute  11  &  12 
Vict.  c.  38. 

4.  Upon  the  hearing  of  the  said  information  and 
complaint  it  was  proved  on  the  part  of  the  inform- 
ant, the  respondent  in  this  appeal : — 

(1)  That  the  drain  in  question  was  many  years 
ago  an  open  watercourse,  but  was  laid  in  with  tiles 
and  covered  with  earth  long  before  the  passing  of 
Che  said  Act,  10  &  11  Yict.  c.  88. 

(2)  That  it  is  the  main  drain  or  main  newer  for 
the  conyeying  of  water  from  the  respondent's 
and  other  lands  belonging  to  other  owners,  and  that 
about  eight  years  ago  it  was  opened  by  the  appel- 
lant on  his  own  land  and  found  blocked  up  with 
tree  roots,  and  was  at  that  time  cleansed  by  the 
said  appellant  at  his  own  cost. 

(3)  It  was  also  proyed  that  the  said  drain  was 
completely  blocked  np  on  the  lands  of  the  appellant, 
and  that  the  respondent  was  suffering  ereat  injury 
thereby. 

5.  It  was  contended  on  the  part  of  the  appellant 
in  this  appeal  that  the  respondent's  proceedings 
were  not  in  order,  and  that  we,  the  said  justices, 
had  not  power  to  make  the  order  applied  for 
nnder  10  &  11  Yict.  c.  38,  which  he  contended  did 
not  apply  to  an  underground  drain. 

6.  On  the  part  of  the  respondent  it  was  con- 
tended that  the  word  drain  in  the  said  statute, 
under  which  the  aboye  proceedings  wore  instituted, 
means  any  drain,  whether  an  open  watercourse  or 
underground  drain. 

7.  We  being  of  opinion' that  the  statute  10  &  11 
Yict.  c.  38  applies  to  these  proceedings,  issued  our 
warrant  and  authority  as  above  stated. 

8.  The  question  of  law,  upon  which  this  case  is 
stated  for  the  opinion  of  the  court  therefore  is : — 
Whether  the  statute  10  &  11  Yict.  c.  38  does  or 
does  or  does  not  apply  to  the  aforesaid  proceed- 
ings, and  whether  we,  the  said  justices,  had  power 
to  grant  the  warrant  and  authority  in  question. 

10  &  11  Yict.  c.  38,  s.  15 : 

Provided  always  and  be  it  enacted  that  unless  snoh 
drain,  stream,  or  wateroenne  as  aforesaid  shall  be  a 
boondary  of  or  immediately  adjoining  to  the  land  of  the 
occupier  whose  land  shall  have  been  injured  by  snoh 
neglect  as  aforesaid,  it  shall  not  be  lawful  for  the  oocnxner 
'whose  land  shall  have  been  eo  injnred  to  enter  upon  the 
land  of  any  other  i>eraon  in  the  exeention  of  the  works 
ftforesaid  witiioat  a  wamuit  or  authority  in  writing  so  to 
do  from  two  or  more  justices,  which  warrant  or 
authority  such  justices  shall  grant  upon  inquiry  had 
before  them  after  a  summons  served  upon  the  occupier 
of  the  land  so  to  be  entered  upoU)  if  it  shall  appear  to 
snoh  luslioes  that  the  neglect  of  the  occupier  of  tne  land 
«o  to  oe  entered  upon  has  oeoasioned  injury  to  the  lands 
of  the  oooapier  applying  for  such  warrant  or  authority  : 
provided  always  that  it  shall  be  lawful  for  the  justices 
before  whom  any  oconpier  of  land  shall  haye  been  sum- 


>  moned  to  appear  under  this  Act,  and  whether  saoh  nio- 
prietor  or  occupier  shall  or  shall  not  have  aM>eared  to 
adjourn  the  hearing  or  further  hearing  of  any  application 
for  any  order  or  for  any  warrant  or  avth  ority  nnder  tias 
Act  to  a  subseq^nt  day,  and  to  appoint  a  oompeiad 
person  to  yiew  in  the  meantime  the  dxaaa,  atMam,  or 
wateroonrse,  and  to  repent  thereon  to  the  jostioes  on  the 
day  to  which  such  hearing  shall  haye  been  adjourned,  or 
the  said  justkces  or  any  of  them  may  in  the  meantime 
attend  and  yiew  such  drain,  stream,  or  watereonrse. 

Candy  for  the  appellant.— The  proceedings  were 
taken  under  the  wrong  Act.  The  proceedings 
were  taken  nnder  sect,  14  of  10  &  11  Yict.  c.  ^ 
and  that  Act  applies  only  to  open  watercourses 
and  drains,  and  by  its  language  precludes  the  con- 
struction that  it  can  apply  to  a  closed  underground 
drain  as  this  is  found  to  be.  The  words  of  the 
section  are  to  "  maintain  the  banks,  and  deanse 
and  scour  the  channels  of  existing  drains,  streams, 
or  watercourses,  lying  in  or  forming  the  boundaries 
of  such  land,"  and  these  words  are  applicable  only 
to  an  open  watercourse  or  open  drain,  the  different 
words  being  merely  descriptiye  of  the  same  thing, 
i.A,,  an  open  watercourse  or  channel.  Sect.  15 
gives  the  justices  power  to  appoint  a  competent 
person  to  "  yiew  "  the  drain,  and  this  must  intend 
such  a  drain  as  is  capable  of  being  inspected,  that 
is  an  open  drain.  If  it  applied  to  an  under- 
ground drain,  then  an  adjoming  owner  might, 
with  warrant  of  the  justices,  in  order  to  open  up 
the  drain,  cut  down  timber,  or  eyen  take  down  a 
building  without  the  owner  being  able  to  get 
compensation.  I  submit  that  the  24  &  25  Yict 
c.  133,  pt.  3,  has  proyided  for  this  yery  case ;  and 
by  that  Act  the  owner  whose  land  has  been  entered 
upon  and  opened,  is  entitled  to  obtain  compensa- 
tion. These  proceedings  should  haye  been  had 
under  the  latter  Act,  and  not  under  the  10  &  11 
Yict.  c.  38. 

Lambert,  for  the  respondent,  was  not  called 
upon. 

Lord  CoLBEiDGB,  C.J. — ^I  do  not  think  that  more 
could  be  made  of  this  case  than  Mr.  Candy  has 
made.  Our  attention  has  been  directed  to  the 
words  of  this  statute,  which  is  a  statute  paaeed  to 
facilitate  the  drainage  of  lands,  and  one  whidi 
giyes  a  most  useful  and  inst  power  to  landowners 
to  call  upon  adjoining  landowners  to  cleanse  and 
scour  their  drains,  where  injury  is  being  caosed  to 
their  neighbours'  land  through  their  neglect.  If 
they  refuse  to  do  this  then  there  is  power  for  the 
justices  to  issue  their  warrant  to  the  perscm 
aggrieyed  to  enter  upon  the  land  and  do  the 
necessary  works  and  to  reooyer  the  cost.  I  think 
that  this  is  a  case  in  which  this  statute  may  be 
put  in  force.  Mr.  Candy  says,  first,  that  drain 
means  an  open  watercourse ;  secondly,  that  yiew 
of  a  drain  must  mean  physical  view ;  and  thirdly, 
that  a  subsequent  statute  has  provided  oDOther 
course  of  procedure.  These  are  the  three  points 
he  makes.  With  regard  to  the  first  there  might 
be  something  in  it  if  the  word  "drain  "  were  not 
in  the  Act ;  but  it  ia ;  and  further  it  is  idesoribed 
as  being  "in  the  land."  The  words  could  not 
more  accurately  describe  an  nndergronnd  dram. 
As  to  the  second  pointf  that  a  physical  yiew  waa 
intended,  and  therefore  the  drain  to  be  viewed  meet 
be  an  open  drain,  I  do  not  t^ink  the  words  need  be 
restricted  to  that  sense  at  all.  You  may  see  the 
adit  of  the  drain  and  you  may  see  its  exit, 
and  from  seeing  its  oondition  at  one  point  and  its 
.  condition  at  another,  you  may  derive  the  oooolu- 
I  sion  as  to  what  its  state  must  be  at  a  third  point. 
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Wiih  regard  to  the  argument  that  the  24  &  25 
Yict.  o.  133  has  provided  another  course  of  proce- 
dure, I  think  that  that  Act  is  a  very  good  and 
useful  Act  in  its  way,  but  it  was  passed  for  an 
entirely  different  object.  Part  3,  which  is  the  part 
railed  upon,  is  enacted  for  the  purpose  of  enid)ling 
new  systems  of  drainage  to  be  carried  out  in  spite 
of  the  obstruction  of  any  one  landowner,  and  for 
that  purpose  it  g^yes  compulsory  powers  and  pro- 
iridss  that  compensation  may  be  made  to  him. 
We  have  here*  then,  an  Act  which  keeps  the 
earlier  still  in  force,  which  does  not  repeal  any 
part  of  it,  or  even  incorporate  it,  which  does  not 
aUude  to  it  in  any  way,  and  which  was  passed  for 
an  entirely  different  purpose.  The  highest  at 
which  the  argument  could  be  put  is*  that  under 
this  later  statute  another  course  of  procedure  is 
provided,  but  I  have  heard  nothiufc  as  to  sect.  14 
of  the  earlier  Act  having  been  repealed,  or  that  the 
power  of  the  justices  under  it  has  been  taken 
away.  For  these  reasons  I  think  that  the  decision 
of  the  justices  was  right,  and  this  i^peal  must  be 


LnrDLET,  J. — ^I  am  of  the  same  opinion.  It  is 
not  necessary  for  us  to  consider  the  nature  of  the 
proceedings  under  24  &  25  Yict.  o.  133,  but  the 
sole  question  is  whether  it  was  competent  for  the 
JQstices  to  proceed  under  the  10  &  11  Yict.  o.  38. 
The  argpsment  is  that  the  word  "  drain  "  in  the 
Act  does  not  include  covered  or  underground 
drains.  The  argument  arises  from  the  criticism 
of  one  or  two  words,  and  does  not  lead  to  much. 
Krst  of  all  there  is  "  maintaining:  the  banks ; " 
bat  passing  by  that  we  have  "cleansing  and 
scouring,"  which  are  perfectly  proper  expressions 
to  be  used  with  regard  to  a  covered  drain,  and 
why  the  expression  "  channel "  is  not  applicable 
to  a  covered  drain  I  do  not  know.  Then  with 
renrd  to  the  "  view ; "  I  do  not  see  that  any 
difficulty  arises  as  rega^s  that.  You  may  see  the 
eiit  of  the  drain,  and  you  may  send  water  down 
it»  and  as  it  may  even  be  a  short  drain  as  well  as  a 
long  one,  you  might  have  a  physical  view  of  it.  As 
regards  the  other  Act  I  think  it  does  not  apply, 
and  I  will  only  remark  that,  as  regards  the  appfi- 
cation  to  be  made  under  it  to  the  adjoining  owner, 
it  is  to  be  accompanied  by  a  map,  and  there  is 
clearly  no  neeessity  for  a  map  in  this  case.  There- 
fore  I  think  that  the  decision  of  the  justices  was 
ooirect,  and  the  appeal  must  be  dismissed. 

Appeal  dUmissed, 

Solicitor  for  the  appellant.  Bum,  for  Stevisngan 
and  Meak,  Darlington. 


Monday,  Dee.  8, 1879. 
(Before  Gbovb  and  Ldidlbt,  JJ.) 
PoBBBTT  (app.)  v.  LoBD  (rosp.).  (a) 

Parliameni — Borough  vote — BegistraUon  appeal — 
CorreeUon  of  lisi — Declaration  of  misdeecripidon 
— QuaUfication,  change  of— 41  ^  42  VicL  c,  26, 
ai.  24,  28,  eulhaede.  1, 13. 

The  pouter  of  correcting  any  nUetahe  in  the  liei  of 
votere,  which  ie  given  to  the  revising  barrieter  by 
met  28  of  the  Parliamentary  and  Municipal 
Bsgitiration  Act  1878  (41  ^  42  Vict.  e.  26), 
doe$  not  aulhoriee  him  to  make  stich  a  correc' 
tion  ae  would  amovaU  to  a  change  of  tlie  quaUfir' 
coition, 

(a)  Beportad  l9y  J.  A.  Foots,  Esq.,  Barrlster-at-Law. 


The  appellant,  whose  name  appeared  on  the  list  of 
voters,  wUh  the  nature  of  his  qualification  stated 
as  **  house,"  and  his  place  of  abode  and  qualifying 
property  as  "  8,  Birtey^place,"  made  a  declaratior, 
in  compliance  with  sect  24  of  41  jSr  42  Viet,  c.  26, 
stating  his  place  of  abode  as  "  9,  Birley-place," 
his  nature  of  qualification  '^Houses  in  succession,'* 
and  his  qucd^ying  property  as"S  and  9,  Birley^ 
place," 

Held,  that  the  b  rrister  had  no  power  to  maJce  ihe 
correction  asked  for,  qnd  that  the  naatie  must  be 
expunged. 

Afpbal  on  a  special  case  stated  by  the  revising 
barrister  for  the  parliamentary  borough  of 
Burnley. 

The  name  of  a  voter  appeared  in  the  list  of 
voters  as  follows : 


Name  as 

described 

in  list. 


Lndlam. 


Place  of  abode  as 
described  in  list. 


Nature 
of(]^aalifi- 
cation  as 
described 

in  list. 


Name  and 

sitaation  of 

qualifying' 

property. 


8,  Birl^  Place.  \  Honse.  |   8,  Birley  Place. 


And  the  voter,  wishing  to  correct  this  entry,  made 
and  sent  in  a  declaration  in  compliance  with  the 
provisions  of  sect.  24  of  the  Parliamentary  and 
Municipal  Elections  Act  1878  (41  &  42  Yict.  c.  26), 
in  whicn  the  above  particulars  were  stated,  and 
the  following  amended  entry  given : 


Correct 
name. 


Correct  place  of 
abode. 


Correct 
nature  of  i  gitnation  of  qnali- 

quahfica- ,      f^^„  r^rrr^^v. 

tion. 


Correct  name  and 

itnation  of  qnali 

fying  propcsty. 


Lndlam. 


9,BirleyFlaoe. 


Houses  in 
snccession. 


8&9,Birl^Place. 


The  barrister  was  of  opinion  that  this  would  in 
effect  make  an  entire  change  in  the  qualification, 
and  refused  to  make  the  correction  asked  for. 
The  name  was  therefore  expunged  from  the  list. 

Sect.  24  of  41  &  42  Yict.  c.  26  enacts  that  any 
person  who  is  entered  on  any  list  of  voters  for  a 
parliamentary  borough,  and  whose  name  or  place 
of  abode  or  the  nature  of  whose  qualification  is 
not  correctly  stated  in  such  list,  or  in  re9;>ect  of 
whom  there  is  any  other  error  or  omission  in  the 
list,  may,  if  he  thinks  fit,  make  and  subscribe  a 
declaration  in  a  prescribed  form,  which,  if  sent  to 
the  town  clerk  before  a  certain  date,  and  indorsed 
by  him,  shall  be  received  by  the  revising^  barrister 
as  evidence  of  the  facts  declared  to. 

Sect.  28,  sub*  sect.  1  provides  that  a  revising, 
barrister  shall  correct  any  mistake  which  is  proved* 
to  him  to  have  been  made  in  any  list. 

Sub-sect.  6  provides  that  he  shall  expunge  the 
name  of  every  person,  whether  objected  to  or  not, 
whose  name  or  place  of  abode,  or  any  other 
particulars  respecting  whom  by  law  required  to  be 
stated  in  the  list,  is  or  are  either  wholly  omitted 
or  insufficiently  described  for  the  purpose  of  being 
identified,  unless  the  matter  or  matters  so 
omitted  or  insufficiently  described  shall  be  supplied 
to  the  satisfaction  of  the  revising  barrister  before 
the  end  of  the  revision,  and  if  so  supplied,  that  he 
shall  then  and  there  insert  the  same  in  the  list. 

Sub*Bect.  13  of  the  same  section  enacts  that, 
except  as  provided,  no  evidence  shall  be  given  of 
any  other  qualification  than  that  which  is  de- 
scribed in  the  list  or  claim,  nor  shall  the  revising 
barrister  be  at  liberty  to  change  the  description  of 
the  qualification  as  it  appears  in  the  lisb  except 
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for  the  parpoBe  of  more  clearly  and  accurately 
definiog  the  same. 

Henn  GoUins  for  the  appellant. — The  question 
here  is,  what  is  the  effect  of  a  declaration  made  by 
a  voter,  with  a  view  to  correction  under  sect.  24 
of  the  statute  41  &  42  Yict.  c.  26  P  That  section 
deals  only  with  persons  who  are  already  on  the 
list,  anda^ordsthema  new  procedure  by  which  any 
errors  in  their  description  may  be  correctea, 
without  sending  in  a  new  claim.  Sect.  28,  sub* 
sects.  1  and  6  empower  the  barrister  to  act  upon 
the  information  so  conveyed  to  him;  and  sub- 
sect.  13,  which  says  that  no  evidence  shall  be  given 
ef  any  other  qualification  than  that  described  in 
tho  list,  expressly  limits  this  by  the  words 
'*  esoept  as  provided."  That  means  provided  by 
sect.  24.  The  barrister  should  have  made  the 
correction  asked  for,  and  was  wrong  in  expunging 
the  name.    He  cited 

HitehinB  v.  Brawn,  2  C.  B.  25. 

MeUor,  Q.C.,  for  the  respondent,  contended 
that  the  burister  had  no  power  to  make  an 
entire  change  in  the  nature  of  the  qualification, 
and  cited 

BartleU  v.  GiX>b»,  5  M.  &  G.  81 ; 
OnwM  T.  Bowdler,  5  C.  B.  d5 ; 
Brnidle  v.  TFoiton,  25  L.  T.  Bep.  N.  S.  806 ;  L.  Bep. 
7  0.  P.  163. 

Henn  CoUin$  in  reply. 

Gbove,  J. — Under  the  Begistration  Act  of  1843 
(6  &  7  Vict.  c.  18),  if  this  declaration  as  to  the 
voter's  Qualification  had  been  tendered  to  the 
revising  barrister,  it  would  have  been  inadmissible. 
Sect.  40  of  that  Act,  which  gives  him  the  power 
of  correcting  mistakes,  goes  on  to  provide  that, 
whether  any  person  shall  be  objected  to  or  not,  no 
evidence  shall  bo  given  of  any  other  (qualification 
than  that  which  is  described  m  the  list  of  voters 
or  claims,  as  the  case  may  be,  nor  shall  the  bar- 
rister be  at  liberty  to  change  the  description  of 
the  qualification  as  it  appears  on  the  list,  except 
for  the  purpose  of  more  clearly  and  accurately 
defining  the  same.  Under  the  old  Act,  therefore, 
the  barrister  would  have  been  compelled  to  ex- 
punge the  name.  Now  the  Act  of  1878,  which 
repeals  the  Begistration  Act  of  1843,  oontaina 
several  provisions  for  giving  the  barrister  larger 
powers  of  amendment  than  he  formerly  had ;  and 
then  comes  sect  28,  sub-sect.  13,  which  enacts  that, 
''except  as  herein  provided,  and  whether  any 
person  is  objected  to  or  not,  no  evidence  sha  ]l>e 
given  of  any  other  quiUification  than  that  which  is 
described  in  the  list  or  claim,  as  the  case  may  be ; 
nor  shall  the  revising  barrister  be  at  liberty  to 
change  the  description  of  the  qualification  aa  it 
appears  in  the  list,  except  for  the  purpose  of  more 
clearly  and  accurately  defining  the  same ; "  terms 
which  are  almost  identical  with  those  of  sect.  40 
of  the  former  statute.  By  the  preceding  sub- 
section (sect.  28,  sub-sect.  12)  of  the  new  Act,  it  is 
provided  that  where  the  matter  in  relation  to  any 
alleged  right  to  be  on  the  list  is  insufficient  in  law 
to  constitute  a  qualification  of  the  nature  or  de- 
scription stafted  or  claimed,  but  sufficient  in  law  to 
constitute  a  qualification  of  some  other  nature  or 
de6(!ription,  the  barrister  may  amend  the  list  and 
correct  the  entry.  Where  the  qualification  on  the 
list  does  constitute  a  real  qualification,  but  by  mis- 
take is  put  down  erroneously,  the  qualification 
itself  not  being  changed,  he  may  insert  the  proper 


terms  of  the  qualification.  In  the  present  case  what 
is  suggested  is  an  obvious  change  of  the  qualifica- 
tion.    It  is  not  a  mistake  in  the  terms  of  the 
qualification,  as  where  "warehouse"  or  "shop" 
is  inserted  instead  of  something  else,  perfectly 
consistent    with    the    qualification    being    the 
same ;.  but  here  there  is  an  evident  omission  of  a 
house  which  makes  up  the  qualifying  property. 
On  the  list  it  is  "  8,  Birley-plaoe,"  and  in  the 
notice  "  8  and  9,  Birley-plaoe.'^    That  would  be  a 
qualification  of  a  different  nature — ^two  houses 
occupied  in  succession  instead  of  one  house  occu- 
pied for  the  whole  of  tho  qualifying  term,  the 
voter  having  changed  his  residence  during  the 
term  from  "8,  Birley-plaoe"  to  «  9,  Birley-place." 
BarUett  y.  Oibht  (5  M.  &  G.  8)  is  a  clear  authority 
to  show  that  such  an  amendment  would  not  have 
been  allowed  under  6  &  7  Yiot.  a  18,  s.  40,  and  I 
think  it  cannot  be  done  now.    It  was  pointed  out  in 
the  course  of  the  argument  that  in  the  spedmea 
deolaratlon  for  correcting  misdescription  in  the 
list  which  is  given  in  the  schedule,  there  is  a 
similar  alteration  to  that  here  asked  for.    In  that 
specimen  tho  "  nature  of  the  Qualification  as  de- 
scribed in  the  list "  is  *'  shop,*'  and  the  "  correct 
nature  of  qualification  "  is  **  house."    That,  prima 
faeie,  looks  like  a  change  in  the  qualification,  for 
in  one  sense,  "  shop "  and  "  house  "  constitute 
different  qualifications.    It  may  be  argued  that 
the    imaginary    "shop"    and     the    imaginary 
"  house  "  are  meant  to  be  one  and  the  same  place ; 
but  it  is  remarkable  that  in  the  column  oc  that 
which  represents  the  list  the  "  name  and  situation 
of  the  qualifying  property  "  are  given  as  "  2,  Shire- 
lane,"  while  the  corrected  entry  is  "24,  Shire- 
lane."    That  certainly  looks  very  like  a  change  of 
quslification*  and  I  cannot  say  that  the  doubt 
raised  in  my  mind  by  this  example  in  the  schedule 
has  been  entirely  removed.    It  may  be  that  this 
example  is  merely  meant  to  illustrate  the  way  in 
which  each  column  can  be  corrected ;  but  there  is 
at  any  rate  this  distinction  between  the  example 
and  the  case  before  us,  that  the  example  is  con- 
sistent with  there  having  been  no  change  in  the 
imaginary  qualification,  while  in  the  present  case 
there  clearly  has  been  such  a  change,  for  "  8  "  is 
altered  to  "  8  and  9,"  and  "  house  "  to  **  bouses 
in  succession."    In  my  opinion  it  would  be  an  ex- 
tremely forced  construction  here  to  assume  that 
this  was  not  a  change  of  qualification.    I  think 
that  the  barrister  was  right  in   expunging  the 
name,  and  that  the  appeal  must  therefore  be  dis- 
missed. 

LiNDLET,  J. — The  cases  of  BarUeU  y.  Qibhs  (5 
M.  &  Q.  8)  and  Onions  v.  Bovodler  (5  G.  B.  65) 
show  that  the  claim  in  this  case  could  not  have 
been  amended  before  1878,  upon  evidence  being 
given  to  the  effect  of  the  declaration  made  in  this 
case.  The  ratio  decidendi  in  BarUeit  y.  Qibbs, 
which  most  resembles  this  case,  was  that  the 
house  mentioned  in  the  claim  did  not  give  a 
qualification,  because  it  had  not  been  occupied 
long  enough,  and  that  the  addition  of  another 
house  was  not  a  better  identification  of  the  j>ro- 
perty  referred  to  in  the  claim  as  a  qualification, 
but  was  the  addition  to  that  of  something  else 
necessary  to  confer  a  qualification.  This  reasoning 
appears  to  me  to  apply  to  the  present  case,  and  to 
distinguish  it  from  cases  like  Bendle  v.  Waison 
(25  L.  T.  Bep.  N.  S.  806 ;  L.  Eep.  7  0.  P.  163), 
where  the  number  of  the  qualifying  house  was 
inserted  or  corrected  by  the  revising  barrister. 
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Sect.  24  of  ihe  Act  of  1878  (41  &  42  Vict.  c.  26)  is, 
I  think,  a  mere  alteration  in  the  mode  of  giving 
evidence;  and  schedule  M.  is  only  a  form  in  which 
declarations  ander  that  section  are  to  be  made. 
Neither  sect.  24  nor  Form  M  savs  what  is  to  be 
done  by  the  revising  barrister  when  the  evidence 
is  given.  To  ascertain  that,  we  mast  look  to  sect. 
28,  snb-sects.  6  and  13  of  which,  though  slightly 
different  from  6  &  7  Vict.  o.  18,  sect.  40,  are  framed 
on  the  same  principle.  I  am  therefore  of  opinion 
that  the  revising  barrister  was  right,  and  that  this 
appeal  ought  to  oe  disnussed. 

Appeal  dimUsed  with  oosU, 

Solicitors  for  the  appellant,  Shaw  and  TremeUen, 

Solicitors  for  the  respondent,  E,  Wanriner. 


Wednesday,  Feb.  25, 1880. 
(Before  Lord  Colbeidob,  O.J.,  Geove  and 

LiNDLBT,  JJ.) 
MiDDLETON  AND  OTHBKS  V.  SHiPSON.  (a) 

MunMpal  ^ecHarir—Toum  cowneiUor^QuaUficO' 
Hon  of  candidate — Bwrgeee  roU-^Mwiicipal  iHec* 
iiona  Act  1875  (38  ^  39  Vict,  c  40),  s.  1,  eub-aect. 

The  reapondmt  waa  elected  a  town  eounciUor  for 
the  ward  of  D,  in  t^s  horough  of  L.  On  the 
irioZ  of  a  petition  againat  the  vdUdky  of  hie  elec- 
tion^ U  was  proved  that  hie  name  wae  enroUed 
vpon  the  hwrgeae  UH  in  reaped  of  a  dweUing- 
houae;  and  the  petitionera  propoaed  to  prove  that 
he  had  never  occupied  the  dwdling-houae  in  quea' 
<ton,  and  waa  therefore  not  qualified  to  he  on  the 
hwrgeaa  Uet. 

SeH  that  the  fact  of  the  reapond&nt  being  enroUed 
on  the  liat  waa  not  coneluaive  of  hia  tiHe  to  be 
there,  and  to  be  a  candidate  for  the  office  of  town 
eounciltor  wider  38  ^  39  Vict,  c  40,  a.  1,  aub-aect. 
2,  and  that  hia  election  ahotdd  therefore  be 
dedared  void. 

Appeal' from  the  Oommissioner  at  the  trial  of  a 
municipal  election  petition  tried  at  Liverpool  on 
the  17th,  19th,  and  20th  Jan.  1880.  The  Com- 
missioner stated  the  following  special 

Case. 

1.  A  copy  of  the  above-mentioned  petition  is 
annexed. 

2.  The  petition  was  tried  before  the  above  court 
on  the  17th,  19th,  and  20th  days  of  Jan.  1880. 

3.  On  the  trial  it  was  proved  that  the  respon- 
dent was  enrolled  on  the  burgess  list  and  roll  for 
the  said  borough  and  ward,  which  came  into 
operation  on  the  1st  day  of  Nov.  1879,  in  respect 
of  a  dwelline-house  in  the  said  ward  as  a  burgess 
for  the  said  Dorough  and  ward  thereof. 

4.  The  petitioner  proposed  to  prove  at  the  trial 
(amongst  other  things)  that  the  respondent  was 
not  qualified  to  be  on  the  said  burgess  list  or  roll, 
because  he  had  never  occupied  the  said  dwelling- 
house. 

5.  It  was  contended  before  the  court  on  behalf 
of  the  respondent  that  the  said  burgess  list  and 
roll  were  conclusive  that  he  was  entitled  to  be  on 
the  burgess  list  of  the  said  borough,  within  the 
meaning  of  the  said  Act  of  Parliament  in  that 
behalf.  The  court  held  that  the  said  list  and  roll 
were  not  so  conclusive,  and  found  and  determined 
on  the  said  trial  as  a  fact  that  the  respondent  had 
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never  occupied  the  said  house  as  required  by  the 
Act  of  Parliament  in  that  behalf,  and  was  there- 
fore not  duly  qualified  to  be  on  the  said  list  or 
roll,  or  a  burgess  or  councillor  of  the  said  borough. 

6.  Under  the  15th  section  of  the  Act  first  above 
mentioned,  at  the  request  of  the  respondent,  the 
court  reserved,  for  the  opinion  and  determination 
of  the  Common  Pleas  Division  of  the  High  Court 
of  Justice,  the  question  of  law  whether  the  said 
burgess  list  and  roll  were  conclusive  as  contended 
for  oy  the  respondent,  and  postponed  granting  a 
certificate  under  the  said  Act  of  Parliament  until 
such  question  had  been  determined. 

7.  If  the  Common  Pleas  Division  determines 
and  answers  the  above  question  in  the  affirmative, 
a  certificate  will  be  given  that  the  respondent  was 
duly  elected. 

8.  If  the  above  question  is  determined  and 
answered  in  the  negative,  a  certificate  will  be  given 
that  the  respondent  was  not  duly  elected,  and  that 
the  election  was  void.  The  costs  of  the  petitioners 
and  respondent  are  to  follow  the  event. 

Signed  by  the  Commissioner. 

Gully,  Q.C.  {B.  Pollock  with  him),  for  the 
respondent  in  the  election  petition,  contended  that 
the  effect  of  sect.  1,  sub-sect.  2,  of  the  Municipal 
Elections  Act  1875  (38  &  39  Yiot.  o.  40),  which 
enacts  that  every  person  nominated  as  a  candidate 
at  a  municipal  Section  "  shall  be  enrolled  on  the 

burgess  list  of  the  borough and  shall  be 

otherwise  qualified  to  be  elected,"  was  to  repeal 
the  old  law  {5  &  6  Will.  4,  c.  76,  s.  28),  which 
provided  that  no  person  should  be  qualified  to  be 
elected  a  counoiilor  who  should  not  be  entitled  to 
be  on  the  burgess  list,  without  requiring  that  he 
should  be  on  it  in  fact.  They  argued  that  the 
burgess  list  was  now  made  conclusive  for  the  pur- 
pose of  deciding  the  qualification  of  candidates,  as 
It  was  by  sect.  5  of  the  same  statute  (38  A  39 
Yict.  c.  4h)  for  the  purpose  of  entitling  voters  to 
exercise  their  franchise. 

OhanneU  {W.  B.  Kennedy  with  him),  for  the 
petitioners,  referred  to  sect.  53  of  5  &  6  Will.  4, 
0.  76,  and  cited 

E»  parte  Birlcbeck  L.  Bep.  9  Q.  B.  256. 

Lord  CoLEBiDGB,  C.J. — In  this  case  the  commis- 
sioner has  found  as  a  fact  that  the  respondent  was 
not  in  fact  duly  qualified  to  be  on  the  list  or  roll 
of  the  burgesses.    It  was  also  admitted  that  he 
was  in  fact  on  the  list  or  roll,  and  the  argument 
on  his  behalf  is  this — ^that,  as  he  was  in  fact  on  the 
burgess  roll,  there  is  an  end  of  the  matter;  that 
the  Durgess  roll  is  oonclusive  of  his  title  to  be  on 
it ;  and  that  it  is  too  late  now  to  inquire  into  any 
circumstance  which  relates  to  his  title  to  be  there, 
because  the  burgess  roll  exists  and  is  conclusive 
of  the  question,    i^ow  various  statutes  have  been 
cited,  but  it  appears  to  me  that  the  statutes  which 
it  is  necessary  to  consider  are  really  only  two — 
the  5  &  6  Will.  4,  o.  76,  and  the  38  &  39  Yict. 
c.  40.    By  sect.  28  of  5  &  6  Will.  4,  c.  76,  it  is 
enacted  that  a  person,  in  order  to  be  qualified  to 
be   elected    a    councillor   or   alderman   of    any 
borough,  must  be  entitled  to  be  on  the  burgess 
roll  of  the  borough.    Mr.  Channel!  has  pointed 
out  a  further  enactment  (sect.  53)  which  shows  that 
being  on  the  list,  and  being  entitled  to  be  there, 
were  regarded  as  difierent  things.    If  they  had 
not  been  so  regarded  there  would  have  been  no 
occasion  to  relieve  from  liability  to  a  penalty  a 
person  who  acted  as  councillor,  being  on  the  list 
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without  being  entitled  to  be  there.    That  was  the 
state  of  the  statnte  law  on  the  snbjecc  until  the 
passing  of  the  38  &  39  Yict.  c.  40,  no  alteration 
naving  been  made  as  to  the  burgess  list  in  the 
intermediate  time.    Now  sect.  1,  sub-sect.  2  of 
38  &  39  Yict.  c.  40,  enacts  that  every  candidate  at 
a  municipal  election  shall   be  enrolled   on    the 
burgess  list  of  the  boroagh  (or  on  another  list 
which  is  not  material  to  the  present  case,  and 
which  may  be  shortly  called  the  fifteen-mile  list) 
and  shall  be  otherwise  qualified  to  be  elected. 
The  argument  of  Mr.  Ghilly  is,  that  the  earlier  Act 
is  repealed  in  subsLance  by  this  section,  though 
not  in  words,  and  that  it  is  not  now  necessary  that 
he  should  be  entitled  to  be  on  the  list,  if  he  is  in 
fact  there.    In  answer  to  that,  it  is  enough  to  say 
that  there  is  no  necessary  contradiction  between 
the  two  enactments.    The  first  says  that  the  can- 
didate must  be  entitled  to  be  on  the  list;  the 
second,  that  he  must  be  on  the  list  in  fact ;  and 
both  may  perfectly  well  be  read  together.    Both 
things  are   now   necessary.    He  must  both  be 
entitled  to  be  on  the  list,  and  be  on  it  in  fact.    I 
think  the  proper  way  to  regard  these  sections  is 
that  they  are  oumniatiYe ;  and  this  view  appears 
to  me  to  be  much  strengthened  by  several  other 
considerations.    First  of  all,  the  qualification  of 
burgesses  has  been  dealt  with  by  32  &  33  Yict. 
c.  55;  and  sect.  9  of  5  &  6  Will.  4,  c.  76,  has  been 
in  terms  repealed,  and  another  enactment  substi- 
tuted  for  it.    That  is  the  section  which  relates  to 
the  qualification  of  voters ;  but  there  has  been  no 
such  legislation  in  respect  of  sect.  28,  which  re- 
lates  to  the  qualification  of  candidates.    That  ap* 
pears  to  me  to  be  a  very  strong  argument  that 
Parliament  intended  to  leave  sect.  28  unrepealed. 
Farther,  great  force  may  be  derived  from  the  dif- 
ferenoe  in  the  language  of  sect.  5  and  sect.  1  of 
the  38  &  39  Yict.  c.  40.    Sect.  5  shows  by  its 
terms  that,  when  Parliament  intended  to  make  the 
list  conclusive,  it  knew  how  to  do  it ;  and  in  the 
case  of  voters,  it  has  been  done.    And  lastly,  the 
decision  which  has  been  cited  of  Ex  parte  Bvrh' 
heck  (uhi  aup,)  appears  to  me  to  add  irresistible 
force  to  the  argument  on  behalf  of  the  petitioners. 
This  point  was  really  the  ratio  decidendi  in  that 
case,  which  was,  it  is  true,  under  the  old  law; 
but  that  old  law,  as  I  have  said,  has  not  been  re- 
peaJied%    I  think  therefore  that,  as  the  respondent 
was  not  entitled  to  be  on  the  bnrfl^ess  roll,  he  was 
not  entitled  to  be  a  candidate ;  and  the  question 
submitted  to  us  must  be  answered  in  the  negative. 

^  Gbovb,  J. — I  am  of  the  same  opinion .  The  Acts 
will  in  this  manner  be  enabled  to  receive  a  con- 
sistent interpretation.  In  all  the  enactments 
there  is  a  distinction  made  between  voters  and 
candidates,  and,  although  sect.  9  of  the  38  &  39 
Yict.  c.  40,  makes  the  burgess  list  conclusive  as  to 
voters,  there  is  no  analogous  provision  as  tc  candi- 
dates. Mr.  Gully's  contention  is,  that  being  on 
the  burgess  list  alone  is  sufficient  quolificalion  for 
a  candidate.  I  see  no  words  to  that  efiect  in  the 
recent  statute,  and  nothing  repealing  the  old  law 
in  this  particular.  Something  additional  is  now 
required ;  the  candidate  must  not  only  be  on  the 
list,  but  he  must  be  entitled  to  be  there. 

LniDLBT,  J. — ^I  am  of  the  same  opinion.  I  will 
onlv  refer  to  the  two  material  enactments — 5  &  6 
WilL  4,  c.  76,  s.  21,  and  sect.  1,  sub-sect.  2,  of  38  &  39 
Yict.  0.  40.  Sect.  28  of  the  earlier  statute  contains 
the  words  which  have  given  rise  to  this  difficulty. 


It  provides  that  no  person  shall  be  elected  who 
shall  not  be  entitled  to  be  on  the  burgess  list. 
That  obviously  includes  the  case  of  a  person  who, 
though  not  on  the  list  in  fact,  is  entitled  to  be 
there — a  point  which  was  decided  in  WhcdleyY, 
Bramwell  (15  Q.  B.  775).  The  question  is, 
whether,  under  the  new  law,  being  on  the  list  is 
eouivalent  to  being  entitled  to  be  there,  or 
wnctfaer  these  terms  are  used  in  contrast.  I 
think  the  language  used  in  the  sections,  and  the 
decision  of  Ex  parte  Birkheck  {uhi  aupJ),  which  has 
been  referred  to,  show  clearly  that  they  are  not 
the  same  thing.  The  new  statute  alters  the  law 
in  this  way — it  makes  it  not  sufficient  for  the  can- 
didate to  be  on  the  list,  but  requires  that  he  should 
also  be  entitled  to  be  there. 

Jttdffmentfor  tJie  petitioners. 

Solicitors  for  the  petitioners,  E.  Owlee,  for 
Barrell,  Bodway,  and  Barrell. 

Solicitors  for  the  respondent.  Field,  Boseoe, 
and  Oo, 


jmXeiAlb  COXXXTTSE   OF   THS 

FBnrr  goitvgjz. 


Feh.  1,  4, 5,  and  March  11, 1879. 

(Present :  The  Eight  Hons.  Sir  James  W.  Golvile, 
Sir  Barnes  Peacock,  Sir  Montague  Sxith,  and 

Sir  BOBBET  COUJBB.) 

The  Bohough  of  Bathxtest  t;.  Macphebsgn.  (a) 

on  appeal  PBOM  the  SUFESKB   C0T5BX  OP  HEW  SOUTS 

WALES. 

Nuisance  to  highway — Special  damage — Bight  of 
aalion  agavnet  corponxUoH — MunicvpaLiiMe  Ast 
of  New  South  Wales  {No.  12  o/1867). 
Where  an  indictment  can  he  maintained  against  a 
corporation  for  something  done  to  the  genetrd 
damage  of  the  public,  an  acHon  can  he  main- 
tained for  special  damage  thereby  done  to  an  vnr 
dividual.    There  is  no  dieiinction  in  this  respect 
hekoeen  nonfeasance  and  misfeasance. 
The  appellants,  under  their  Act  of  ineorporaUon, 
had '* the  care,  construotion^,  and  managment" 
of  the  roads  and  streets  within  their  municipality. 
The  brichioork  of  a  drain  constructed  hy  the  ap' 
peUants  under  one  of  their  streets  having  broken 
awa/u,  and  not  hamng  been  repaired,  the  rain 
washed  auoay  the  soil,  and  caused  a  hole  which  was 
left  vnfencsd.  The  respondents  horse  fell  into  this 
hole  as  Tie  was  riding  along  the  street  ai  nighi, 
and  caused  an  injury  to  the  respondent. 
Held  {agirming  the  judgment  of  the  court  hdow), 
{hat  it  was  the  duty  of  the  a^ellants  to  keep  the 
work  constructed  by  theftn  in  such  repair  as  to 
prevent  its  causing  a  danger  to  passengers  on 
the  highway^  and  that  an  action  would  lie  against 
them  at  the  suit  of  the  respondent. 
Hartnall  v.  Eyde  Commissioners  (5  B.  §r  9»  361) 

followed, 
Tms  appeal  was  brought  from  an  order  of  the 
Supreme  Court  of  New  South  Wales^  dated  the 
29th  June  1877,  setting  aside  the  ^verdict  of  a 
jury,  and  ordering  the  new  trial  of  an  actioa  in 
which  the  respondent  was  the  plaintiff  and  the 
appellants  were  tiie  defendants.  The  action  was 
brought  to  recover  damages  for  injuries  sustained 
by  the  plaintiff  through  the  negligence  of  the 

(a)  Boported  by  C.  £.  Malden,  Esq.,  BarriatOMiVlAW^ 
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defendants  in  not  properly  making,  repairing, 
and  keeping  in  repair  one  of  the  streets  of  tlie 
boroogk  of  Bathurst,  oalled  Dnrham-street. 

The  faotfi  of  the  oase  are  as  followR^ 

The  borongh  of  Bathnrst  is  a  manicipality  in 
the  oolonj  of  Nefr  South  Wales,  incorporated 
under  the  Manioipalities  Aot  for  New  South 
Wales  (31  Yict.  l^o.  12),  having  streets  which 
extend  over  seventy  miles.  The  plaintiff  is  a 
mining  proprietor  and  commission  agent,  residing 
at  Bill  End,  a  town  some  distance  from  Bathurst. 
Between  two  and  three  a.m.  on  the  morning  of  the 
26th  March  1876  the  plaintifE  was  riding  on  his 
way  home  from  Bathurst  down  a  street  witnin  the 
municipality  of  Bathurst  called  Durham-street,  the 
morning  being  dark  and  showery.  On  arriving  at 
that  part  of  Durham-street  which  is  intersected 
by  Hope-street  the  plaintiff's  horse  fell  into  a  hole 
and  carried  the  plaintiff  with  him,  crushing  the 
plaintiff^s  leg  against  one  side  of  the  hole,  and 
causinjs  a  compound  fracture  of  his  leg.  This  was 
the  injury  complained  of. 

The  place  where  the  plaintiff  was  injured  was 
in  the  suburbs  of  Bathurst,  on  the  outskirts  of 
the  town,  but  within  the  municipality.  Durham- 
street  was  originally  constructed  by  the  defend- 
ants, and  as  constructed  was  a  well  made  street, 
a  mile  and  a  quarter  long  and  ninety-nine  feet 
broad,  iaoluding  the  footpath.  The  roadway,  ex- 
clusive of  the  footpath,  was  seventy-five  feet  wide. 
The  end  of  Durham-street  in  wbioh  the  hole  was, 
was  not,  and  never  had  been,  kerbed  or  guttered, 
but  the  pathway  was  formed.  The  hole  into  which 
the  plaintifTs  horse  fell  was  an  open  drain,  where 
the  gutter  should  be,  nearly  perpendicular  at  the 
side  of  t^e  pathway  running  down  Durham-street 
to  Hope-street,  and  emptying  itself  into  a  barrel 
drain  underneath  ihat  street.  The  heading  of  the 
barrel  drain  was  covered  over.  Fifty  yards  from 
Hope-street,  at  its  commencement  the  drain  was 
two  feet  deep,  but  deepened  as  it  approached 
Hcpe-sfcreet  till  at  the  intersection  of  the  two 
streets  it  was  four  feet  deep.  The  drain  was  five 
feet  wide  and  was  not  fenced.  The  hole  in  question 
was  caused  by  the  brickwork  of  the  drain  having 
broken  away,  and  not  having  been  repaired,  the 
rain  tore  away  the  soil  and  caused  the  earth  to 
work  away. 

On  or  about  the  7th  Nov.  1876  the  plaintiff 
commenced  this  action  against  the  defendants  in 
the  Supreme  Court  of  New  South  Wales  by 
issuing  a  writ  out  of  the  said  court  to  recover 
damages  against  them  for  the  injuries  he  had 
sustained.  His  dedaralion,  dated  the  19th  Dec. 
1876,  filed  in  this  aotion,  claimed  damages  on 
two  counts  only.  By  the  first  count  he  claimed 
damages  against  the  defendants  for  negligence  in 
constructing  the  street,  and  by  the  second  count 
damages  for  negligence  in  keeping  and  maintain- 
ing the  street,  and  not  repairing  the  drain,  gutter, 
or  sewer,  in  the  said  street. 

The  defendants  on  the  12th  Feb.  1877  pleaded 
to  the  whole  of  the  declaration  the  general  issue, 
and  on  the  16th  Feb.  1877  issue  was  joined 
thereon  by  the  plaintiff's  replication. 

The  action  came  on  for  trial  in  Sydney  before 
Martin,  U  J.  and  a  jury  on  the  1st  May  1877. 

At  the  trial  evidence,  both  oral  and  docu- 
mentary, was  adduced  by  the  plaintiff  in  support 
of  his  case,  and  the  above  facts  were  proved,  but 
the  defendants  put  in  no  evidence.  In  ^  his 
summiug  up  the  Chief  Justice  directed  the  jury 


that  the  defendants  under  their  Act  of  incorpora- 
tion were  -not  liable  for  the  result  of  any  mere 
nonfeasance,  but  were  liable  for  the  result  of  any 
misfeasance.  The  jury  thereupon  returned  a 
verdict  for  the  defendants. 

On  the  9  th  May  1877  a  memorandum  of  notice  of 
motion  for  a  new  trial  was  filed  by  the  plaintiff, 
calling  on  the  defendants  to  show  cause  why  the 
verdict  should  not  be  set  aside  on  the  grounds 
first,  that  the  verdict  was  against  evidence; 
secondly,  that  the  ruling  and  direction  of  his 
Honour  that  the  plaintiff  could  not  recover  on 
the  second  count,  and  on  the  ground  that  the 
defendants  were  not  bound  to  repair  or  keep  in 
repair,  was  erroneous. 

On  the  4th  June  1877  a  rule  nisi  was  granted 
by  the  Supreme  Court  (consisting  of  Martin,  C.  J., 
Hargreave  and  Manning  J  J.)  on  the  second  ground 
only : 

That  the  ruling  and  direction  of  his  Honour 
the  Chief  Justice,  that  the  plaintiff  could  not  re- 
cover on  the  second  coast,  on  the  ground  that  the 
defendants  were  not  bound  to  repair  or  keep  in 
repair,  was  erroneous. 

On  the  29tb  June  1877  the  rule  nisi  was  heard 
before  the  same  learned  judges,  and  the  following 
order  was  made  (Martin  C.  J.  dissenting) : 

"It  ii  ordered  that  the  said  rule  bo,  and  the 
same  is  hereby  made  absolute,  a;nd  the  verdict 
obtained  herein  set  aside,  and  a  new  trial  be  had 
between  the  parties  on  all  the  issues. 

**  And  it  is  further  ordered  that  the  costs  of  the 
said  plaintiff  of  and  occasioned  by  the  application 
for  such  new  trial,  after  taxation,  be  paid  by  the 
above-named  defendants.'/ 

Against  this  order  this  i^peal  was  brought. 

Sect.  117  of  the  Municipalities  Act  (No.  12  of 
1867),  under  which  the  i^pellants  were  incorpo- 
rated, provides  that  "  the  council  shall  within  the 
boundaries  of  the  municipalitv  have  the  care,  con- 
struction, and  management  of  public  roads.'' 

Benjamin,  Q.O.  and  Boddam  appeared  for  tihe 
appellants,  and  contended  that  the  direction  of  the 
juoge  at  the  trial  was  right,  and  that  the  Aot  im* 
posed  no  liability  on  the  defendants  for  a  mere 
nonfeasance.  They  might  have  been  liable  to  an 
indictment,  but  that  is  the  only  remedy,  nnlees 
another  has  been  created  by  the  Act  of  Parliamefnt, 
which  is  not  the  case.    They  cited 

Russell  V.  The  Men  of  Devon,  2  T.  Bep.  667  ; 
Harris  v.  Baker,  4  M.  &  S.  27 ; 
McKxnn(m  v.  Peiwon,  8  Ex.  319 ;  9  Ei.  609  ; 
Young  v.  Davies,  7  H.  A  N.  760  ;  2  H.  &  G.  187 ; 
Parsons  v.  Vestru  of  8t.  Matthew,  Bethnal  Qreen, 

L.  Bep.  8  C.  P.  56 ;  17  L.  T.  Bep.  N.  S.  211,  in 

which  the  oase  of  Ha^tnall  t.  Byde  Comviissioners^ 

4  B.  &  S.  361,  was  distingmBhed ; 
Wilson  V.  MoAfOT  of  Sa^aaSy  L.  Eep.  8  Ex.  114 ;  17 

L.  T.  Bep.  K.  B.  660 ; 
<7«69on  V.  Mayor  of  Preston,  L.  Bep.  5  Q.  B.  ^8; 

22  L.  T.  Eep.  N.  S.  298 ; 
Foreman  v.  Mayor  qf  Canterbury,  L.  Eep.  6  Q.  B. 

214 ;  24  L.  T.  Bep.  N.  S.  385 ; 
MoAfor  of  Lyme  Regis  v.  Henley,  8  BK.  N.  S.  690 ; 
Couch  y.  Steele,  8  E.  &  B.  402 ; 
Atkinson  v.  Nmseastls  Waterwerks  Company,  L.  Bflp. 

6  Ex.  404;  on  appeal,  2  Ex.  DiY.441 ;  36  L.  T.Bep. 

N.  S.  7a  ; 
Winch  V.   Conservators  of  the  Thames,  L.  Bep.  7 

C.  P.  458 ;  27  L.  T.  Bep.  N.  S.  95 ;  on  aK>eal, 

L.  Bep.  9  C.  P.  878;  31  L.  T.  Eep.  N.  S.  128. 

Willis,  Q.C.  and  E.  Thomas,  for  ihe  respon- 
dent, argued  that  the  evidence  showed  that 
the    accident  was    caused    by  the  fault  of  the 
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Held,  that  the  site  of  the  dung-pit  had  been  aban- 
doned, and  dedicated  to  the  public  with  the  rest  of 
the  fiiews. 

The  proposed  urinal  was  within  Sft,  of  the  bach 
door  of  the  shop  of  one  of  the  plaintiffs,  close  to 
tJie  entrance  to  the  wine  vaults  of  another,  and 
would  have  to  be  constantly  passed  very  closely  by 
numerous  young  women  ana  girls  in  the  employ 
of  a  third. 

Held,  that  its  erection  in  such  a  place  was  an  intoler- 
able  nuisance,  and  an  injiinction  must  be  granted 
to  restrain  it. 

The  defendants  brought  evidence  in  support  of  a 
ease,  the  burden  of  proving  which  rested  on  them, 
but  which  was  fairly  disclosed  by  the  pleadings. 
The  plaintiffs  claimied  to  call  rebutting  evidence. 

Held,  that  as  the  plaintiffs  had  in  no  way  been 
taken  by  surprise  the  evidence  covid  not  oe  ad- 
mitted, 

Penn  v.  Jack  (14  L,  T.  Bep.  K  8,  495 ;  L.  Bep,  2 
Eq.  314),  and  Shaw  v.  Back  (20  L.  T.  Bep,  211 ; 
8  Ex,  392)  distinguished. 

This  was  an  action  for  an  injanction  to  restrain 
the  Yestry  of  St.  James,  Piccadilly,  from  erecting 
a  poblic  urinal  in  Old  Burlington-mews. 

This  mews  is  situated  on  the  west  side  of 
Begent-street ;  it  is  not  a '  thoroughfare,  and  the 
only  access  to  it  is  by  a  gateway  immediately  to 
the  south  of  No.  185,  Begent-street.  In  the  mews 
at  the  back  of  and  adjoining  the  northern  part  of 
185,  Begent-street,  is  a  building  known  as  No.  95, 
Old  Burlington-mews.  The  Yestry  of  St.  James' 
proposed  to  erect  a  public  urinal  close  to  the 
south  wall  of  No.  95. 

The  plaintiffs  were  (1)  the  trustees  of  the  will 
of  the  Bev.  George  Pollen,  who  were  entitled  under 
that  will  to  the  freehold  of  an  estate,  called  the  Pollen 
Estate,  comprising  the  whole  of  the  mews  except  a 
narrow  strip  of  land  at  the  entrance  (which  nad 
been  sold  to  the  Commissioners  of  Woods  and 
Forests  under  the  Act  for  making  Begent-street,  53 
Geo.  3  c.  121),  and  most  of  the  adjoining  houses, 
and  who  claimed  the  soil  of  the  mews  as  private 
property.  They  resisted  the  erection  of  the  urinal 
on  the  ground  of  interference  with  their  property, 
and  also  on  the  ground  that  it  would  be  sueh  a 
nuisance  as  to  materially  diminish  the  letting 
value  of  their  houses. 

(2)  Messrs.  Lewis  and  Allenby,  who  occupied 
extensive  premises  on  the  north  side  of  the  mews 
as  a  show-room  and  offices,  under  a  lease  fro*n  the 
trustees  of  the  Pollen  Estate.  They  complained  of 
the  proposed  erection  as  a  nuisance  and  annoy- 
ance. It  was  shown  that  it  would  be  about  31ft. 
distant  from  the  windows  of  their  show-room,  and 
that  the  numerous  young  women  and  girls  in 
their  employ  would  constantly  have  to  pass  close 
to  the  proposed  erection  in  going  to  and  from  their 
work,  the  access  to  the  work  and  show-rooms 
being  by  a  narrow  passage  opening  into  the  mews 
close  to  the  proposed  erection. 

(3)  Mr.  0.  B.  Bingley,  who  was  the  lessee  from 
the  Pollen  Estate  of  No.  95,  Old  Burlington-mows, 
and  from  the  Commissioners  of  Woods  and  Forests 
of  No.  185,  Begent-street ;  Mr.  Thomas  Thome, 
who  held  the  ground  and  basement  floors  of  both 
these  buildings  on  a  sub-lease  from  Mr.  C.  B. 
Bingley,  and  occupied  the  ground  floor  for  his 
business  as  a  tailor ;  and  Mr.  A.  W.  Bingley,  who 
occupied  the  basement  of  both  buildings  as  wine- 
vaults,  under  a  sub -lease  from  Mr.  Thome.    It 


was  shown  that  No.  95  had  been  erected  by  Mr. 
Bingley  between  1850  and  1860,  on  the  site  of 
an  old  coach  house  and  stables  which  had  had 
wide  doors  opening  outwards  into  the  mews^ 
occupying  the  whole  of  the  south  wall  of  the- 
builaing.  When  No.  95  was  erected,  the  greater 
part  of  the  party  wall  between  it  and  No.  185, 
Betgent-street,  was  broken  through,  and  the  new 
buiTding  occupied  as  an  integral  part  of  No.  185, 
Begent-street.  There  was  now  no  access  either  to* 
the  ^ound  floor  or  the  basement  of  this  new 
buildmg  except  through  No.  185,  but  Mr.  Bingley 
claimed  a  right  of  making  an  access  by  reopening 
the  old  coach-house  doors.  Such  an  access  might,, 
from  the  fact  that  the  two  buildings  were  held 
under  different  leases,  become  absolutely  neces- 
sary, and  it  was  shown  that  such  access  would  be 
prevented  by  the  proposed  urinal. 

It  was  also  shown  that  the  proposed  urinal 
would  stand  on  the  site  of  an  old  dung-pit  for 
many  years  occupied  and  used  by  the  tenants  of 
the  coach-house,  which  was  filled  up  by  Mr.  Bingley 
when  No.  95  was  erected ;  and  that  it  would  also 
enclose  a  shutter-box  which  bad  been  put  up  by 
Mr.  Thorne  with  the  consent  of  the  Pollen 
trustees,  on  the  south  wall  of  No.  95,  and  ased  by 
him  until,  shortly  before  the  commencement  of 
this  action,  the  defendants  had  put  up  a  hoarding 
to  mark  the  position  of  the  proposed  urinal. 

Mr.  Bingley's  wine  vaults  in  the  basement  of 
No.  95  were  ventilated  by  perforated  bricks  in  the 
south  wall,  against  which  it  was  proposed  to  erect 
the  urinal,  and  it  was  alleged  that  the  smell  would 
penetrate  through  these  and  injure  the  wine  during 
the  process  of  bottling. 

The  back  door  of  Mr.  Thome's  shop,  No.  185, 
Begent-street,  opened  into  the  mews  at  the  comer 
of  that  building,  and  No.  95,  Old  Burlington- 
mews.  The  end  of  the  urinal  first  proposed 
would  have  been  only  4ft.  6in.  from  this  door.  As- 
flnally  planned  the  distance  would,  it  was^ 
admitted,  be  not  more  than  8fb.,  but  the  exact  dis* 
tane  was  disputed.  It  was  shown  that  this  door- 
.was  in  hot  weather  frequently  left  open  for  venti- 
lation, and  was  much  used  by  Mr.  Thome's  work- 
people, and  by  women  bringing  home  their  work. 

The  entrance  to  Mr.  Bingley 's  wine  cellars  was^ 
by  trap-doors  in  the  mews  at  the  back  of  No.  185» 
Begent-street,  and  it  was  shown  that  these  when- 
open  left  so  narrow  a  passage  between  them  and  the- 
south  wall  of  No.  95,  Old  Burl'ngton-mews,  that 
persons  could  not  pass  into  Mr.  Thome's  back 
door  without  touching  anyone  who  happened  ta^ 
come  out  of  the  urinal  at  the  same  time. 

As  to  the  question  of  dedication  to  the  public,  it 
was  shown  that  the  gateway  had  always  been' 
open,  that  no  barrier  had  ever  been  erected  by  the- 
trustees,  and  that  the  mews  had  always   been, 
included  in  the  contracts  for  lighting  and  cleansing, 
made  by  the  vestry,  and  had  been  looked  after- 
by  the  police;  that  requests  had  been  made  by 
the  occupiers  of  the  houses  to  the   vestry  for- 
aothority  to    make    erections  upon    or    disturb 
the  soil  of  the  mews,  e,g.,  the  contractors    for 
a  new  building  erected  by    Messrs.  Lewis  and 
Allenby     had    applied    for    leave    to    erect    a 
porch,   and    the    plaintiff,  A.   W.  Bingley,   had 
himself  applied  for  leave  to  fix  in  the  soil  of 
the   mews   a    socket  for   a   movable    post.      It 
was  shown  that  the  Pollen  trustees  had  never- 
paid  for  lighting,  cleansing,  or  paving ;  but  it  was 
not  shown  that  the  vestry  had  done  any  paving^. 
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except  that  thny  had  at  the  reqnest  of  the  occnpiers 
of  aajoining  hooses,  inoloding  the  plaintifiTs,  put 
down  asphalte  over  the  entrance  to  the  mews,  on 
t}ie  strip  of  land  sold  to  the  Commissioners  of 
Woods  and  Forests. 

It  also  appeared  that  in  1870  some  correspond- 
-ence  had  taken  place  between  the  vestry  and  the 
trustees  of  the  FoUen  Estate  as  to  the  ownership 
-of  the  soil  of  New  Barlineton-mews,  a  neigh- 
boaring  mews,  the  title  to  which  was  said  to  be  in 
exactly  the  same  state  as  that  to  Old  Borlingtoi}- 
mews,  and  the  Testry  had,  on  the  advice  of  their 
clerk,  withdrawn  all  claim  to  the  soil,  and  admitted 
that  it  was  private  property. 

A  great  mass  of  evidence  was  produced  as  to 
the  necessity  for  such  accommodation  in  the  neigh- 
bourhood of  Begent-street,  and  the  extent  of  the 
nuisance  which  would  be  caused  by  the  erection  of 
the  urinal,  and  of  the  existing  nuisance  arising 
from  the  use  of  the  wall  for  urinary  purposes,  the 
effect  of  which  will  sufficiently  appear  from  the 
judgment. 

OloBse,  Q.O.  and  8.  Dichmaon  for  the  plaintiffs. 
— ^We  claim  to  restrain  the  erection  of  this  urinal 
on  two  grounds.  (1)  The  mews  is  the  private 
property  of  the  trustees  of  the  Pollen  Estate,  and 
the  vestry  have  no  right  to  interfere  with  it.  (2) 
Even  if  such  erection  is  within  the  powers  of 
the  vestry,  it  would  be  a  use  of  these  powers  so 
oppressive,  and  so  injurious  in  its  effect  on  private 
interests,  that  it  will  be  restrained  by  this  court. 
First,  the  whole  of  the  mews  belongs  to  the  trustees, 
except  a  part  of  the  entrance  which  was  sold  in 
1816  to  the  Commissioners  of  Woods  and  Forests 
under  the  provisions  of  the  Act  for  making  Begent- 
street  (53  Geo.  8,  c.  121).  Sect.  11  of  that  Act 
provides  that  the  carriage  entrance  into  the  mews 
was  not  to  be  stopped,  but  was  to  remain  as  con- 
venient to  the  owners,  occupiers,  and  leaseholders 
of  the  surrounding  houses  as  it  then  was.  That 
clause  shows,  if  it  were  necessary,  that  the  mews 
was  then  private  property.  The  plaintiffs  must 
show  that  It  has  smce  been  dedicated  to  them. 
Such  dedication  is  impossible.  Dedication  cannot 
be  presumed,  or  made  to  a  part  of  t^e  public  as 
to  a  parish,  and  even  if  actually  made  is  absolutely 
void: 

Vetlry  of  Bermondsey  y.  Brcvm,  13  L.  T.  Bep.  K.  S. 

574;  L.Bep.  lEq.201; 
Poole  ▼.  Buikiaim,  11 M.  &  W.  827. 

There  is  nothing  to  show  dedication  to  the  public 
as  distinguished  from  the  parish.  The  only  user 
claimed  is  for  the  purpose  of  committing  a 
noiRance,  and  there  6an  be  no  dedication  for  wat. 
Again,  our  property  cannot  have  been  dedicated 
unless  the  strip  belonging  to  the  commissioners, 
which  intervenes  between  our  land  and  the  public 
thoroughfare,  has  been  also  dedicated.  But  this 
strip  was  only  conveyed  to  the  commissioners  for 
the  purposes  of  the  Act ;  they  had  no  power  to 
dedicate  it  to  the  public.  The  soil  on  which  the 
urinal  will  stand  was  actually  occupied  by  our 
dung-pit,  at  least  till  1851,  and  apparently  much 
longer.  A  part  of  it  was  occupied  by  Mr.  Thome's 
shatter-box  till  the  defendants  erected  the  hoarding 
to  mark  the  position  of  the  proposed  urinal.  The 
acts  of  paving,  lishtin^,  and  cleansing  are  no  proof 
of  dedication.  The  vestry  are  bound  by  sect.  130 
of  the  Metropolis  Local  Management  Act  (18  & 
19  Vict.  c.  120)  to  light,  and  have  power  by  sects. 
68, 117,  and  125  to  pave  and  cleanse  all  streets,  and 
there  is  nothing  in  the  interpretation  clause  of  the  ' 


Act  (sect.  250),  which  defines  streets,  to  exclude 
private  property.  Certainly  such  Acts  would 
not  show  dedication  against  the  freeholders,  for 
they  could  not  prevent  them.  A  termor  cannot 
dedicate  to  the  prejudice  of  the  owner  of  the  fee : 
Wood  V.  Veal,  5  B.  &  Aid.  454. 

To  prove  dedication  the  defendants  must  show  an 
intention  to  dedicate  on  the  part  of  the  owner. 
The  defendants  have  abandoned  their  claim  to  New 
Burlington-mews,  over  which  they  have  exercised 
just  the  same  rights  as  here.  Secondly,  if  we 
fail  on  the  first  point  the  court  will  clearly  inter- 
fere to  prevent  an  oppressive  exercise  of  the  powers 
glTcn  by  the  Act.  In  Biddidph  v.  Vestry  of  8t, 
George%  Sanover-square  (8  L.  T.  Bep.  N.  S.  558 ; 
3  De  G.  J.  &  S.  498),  which  was  a  case  of  an  urinal, 
an  injunction  was  refused  on  interlocutory  motion 
because  there  was  not  sufficient  evidence  of  a 
nuisance;  but  the  judgment  of  Knight  Bruce, 
L.J.  (8  De  G.  J.  &  S.  500)  plainly  shows  that  the 
court  wocdd  have  restrained  a  nuisance  had  one 
been  created.  The  power  to  make  urinals  cannot 
carry  with  it  the  power  to  create  a  nuisance,  and 
the  Testry  are  bound  to  carry  out  the  Act  in  the 
way  which  will  create  least  annoyance : 

StainUm  ▼.  WooWych,  28  L.  T.  Bep.  N.  S.  333 ;  23 
BeaY.225; 

Attomeu-Qeneral  ▼.  MeWopolUan  Boa/rd  of  Works, 
9  L.  T.  Bep.  N.  S.  138;  I  H.  &  M.  298. 

[Mauvs,  Y.C.  referred  to  Tinckler  v.  Wandsworth 
Board  of  Works,  30  L.  T.  Bep.  146 ;  1  Giff.  412.] 
What  is  a  private  nmsance  is  well  defined  in 
Walter  v.  Selfe  (17  L.  T.  Bep.  103 ;  4  De  J.  &  S. 
322),  where  the  defendant  was  restrained  fix>m 
burning  bricks  on  his  own  land.  Here  the  evidence 
shows  that  a  very  great  and  unnecessary  nuisance 
will  arise  from  putting  the  urinal  on  this  par- 
ticular spot. 

Bristowe,  Q.C.  and  Gregory  Walker  for  defen- 
dants.— There  have  been  in  the  last  few  years  two 
unreported  cases  of  the  same  kind  as  this : 

BohUns  ▼.   The  Vestry  of  8t,  Ma/rylebone,  before 

Hall,  V.C. : 
Mason  y.  WaXUuey  Local  Board,  before  the  Master  of 
the  Bolls,  9th  Dec.  1876, 

and  in  each   case   the  injunction   was  refused. 

These  and 

Biddulph  T.  The  Vestry  of  8t.  George*s,  8  L.  T.  Bep. 
N.S.558;  8  De  G.  J.  &  S.  ^3, 

are  the  only  cases  where  an  attempt  has  been  made 
to  interfere  with  the  powers  of  the  vestry,  and 
they  have  all  been  unsuccessful.  The  Act  does 
not  merely  give  the  Testries  the  power,  but  im- 
poses on  them  the  duty  of  providing  these  places, 
and  it  needs  a  very  stronfl:  case  for  the  court  to 
interfere.  The  vestry  have  power  if  any  damage 
is  done  to  pay  compensation  to  the  owners : 
(Metropolis  Local  Management  Act,  18  &  19  Yict. 
c.  120,  s.  88.)  As  to  the  question  of  dedication,  we 
do  not  clfldm  a  dedication  to  the  parish  for  any 
particular  purpose^  but  to  the  general  public  for  aU 
purposes  as  a  highway.  Tour  Lordship,  in  8ouch  v. 
The  East  London  BaAkoa/y  Company  (L.  Bep.  16 
Eq.  108),  disi)Osed  of  the  idea  that  eta  de  sac  cannot 
be  a  highway,  and  our  evidence  shows  that  it  was  de- 
dicated to  the  public,  even  before  the  Metropolis 
Local  Management  Act  or  the  Act  for  making 
Begent-sti*eet.  The  trustees  have  never  put  up  a 
bar  or  exercised  any  right  of  ownership,  or  in  any 
way  interfered  with  or  obstructed  the  public  in 
using  the  place.  The  Act  for  making  Begent- 
street  does  not  much  affect  the  case.    The  com- 
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Held,  that  the  site  of  the  dung-pit  had  been  aban- 
doned,  and  dedicated  tothepublio  with  the  rest  of 
the  mews. 

The  proposed  urinal  was  within  Sft,  of  the  back 
door  of  the  shop  of  one  of  the  plaint^s,  dose  to 
the  entrance  to  the  wine  vaults  of  anotlier,  and 
would  have  to  be  constantly  passed  very  closely  by 
numerous  young  women  ana  girls  in  the  employ 
of  a  third. 

Heldy  thai  its  erection  in  such  a  place  was  an  intoler' 
ahle  nuisance,  and  an  injunction  must  be  granted 
to  restrain  it. 

The  defendants  brought  evidence  in  support  of  a 
case,  the  burden  of  proving  which  rested  on  them, 
but  which  wasfairbf  disclosed  by  the  pleadings. 
The  plaintiffs  claimed  to  call  rebutting  evidence. 

Held,  thai  as  the  plaintiffs  had  in  no  way  been 
taken  by  surprise  the  evidence  could  not  be  ad- 
mitted. 

Fenn  v.  Jack  (14  L.  T.  Bep.  N.  8.  495 ;  L.  Bep.  2 
Eg.  314),  and  Shaw  v.  Back  (20  L.  T.  Bep.  211 ; 
8  Ex.  392)  distinguished. 

This  was  an  action  for  an  injanotion  to  restrain 
the  Yestry  of  St.  James,  Pico&dilly,  from  erecting 
a  pnblio  urinal  in  Old  Burlington-mews. 

This  mews  is  situated  on  the  west  side  of 
Begent-street ;  it  is  not  a  -  thoroughfare,  and  the 
only  access  to  it  is  by  a  gateway  immediately  to 
the  south  of  No.  185,  ilegent-street.  In  the  mews 
at  the  back  of  and  adjoinine  the  northern  part  of 
185,  Begent-street,  is  a  building  known  as  No.  95, 
Old  Burlington-mews.  The  Yestry  of  St.  James' 
proposed  to  erect  a  public  urinal  close  to  the 
south  wall  of  No.  95. 

The  plaintiffs  were  (1)  the  trustees  of  the  will 
of  the  Rev.  Oeorge  Pollen,  who  were  entitled  under 
that  mil  to  the  freehold  of  an  estate,  called  thePoUen 
Estate,  comprising  the  whole  of  the  mews  except  a 
narrow  strip  of  land  at  the  entrance  (which  had 
been  sold  to  the  Commissioners  of  Woods  and 
Forests  under  the  Act  for  making  Begent-street,  53 
G^.  3  o.  121),  and  most  of  the  adjoining  houses, 
and  who  claimed  the  soil  of  the  mews  as  private 
property.  They  resisted  the  erection  of  the  urinal 
on  the  ground  of  interference  with  their  property, 
and  also  on  the  ground  that  it  would  be  such  a 
nuisance  as  to  materially  diminish  the  letting 
value  of  their  houses. 

(2)  Messrs.  Lewis  and  AUenby,  who  occupied 
extensive  premises  on  the  north  side  of  the  mews 
as  a  show-room  and  offices,  under  a  lease  from  the 
trustees  of  the  Pollen  Estate.  They  complained  of 
the  proposed  erection  as  a  nuisance  and  annoy- 
ance. It  was  shown  that  it  would  be  about  31ft. 
distant  from  the  windows  of  their  show-room,  and 
that  the  numerous  young  women  and  girls  in 
their  employ  would  constantly  have  to  pass  close 
to  the  proposed  erection  in  going  to  and  from  their 
work,  the  access  to  the  work  and  show-rooms 
being  by  a  narrow  passage  opening  into  the  mews 
close  to  the  proposed  erection. 

(3)  Mr.  G.  B.  Bingley,  who  was  the  lessee  from 
the  Pollen  Estate  of  No.  95,  Old  Burlington- mows, 
and  from  the  Commissioners  of  Woods  and  Forests 
of  No.  185,  Begent-street ;  Mr.  Thomas  Thome, 
who  held  the  ground  and  basement  floors  of  both 
these  buildings  on  a  sub-lease  from  Mr.  G.  B. 
Bingley,  and  occupied  the  ground  floor  for  his 
business  as  a  tailor ;  and  Mr.  A.  W.  Bingley,  who 
occupied  the  basement  of  both  buildings  as  wine- 
vaults,  under  a  sub-lease  from  Mr.  Thome.    It 


was  shown  that  No.  95  had  been  erected  by  Mr. 
Bingley  between  1850  and  1860,  on  the  site  of 
an  old  coach  house  and  stables  which  had  had 
wide  doors  opening  outwards  into  the  mews^ 
occupying  the  whole  of  the  south  wall  of  the 
bnilaing.  When  No.  95  was  erected,  the  greater 
part  of  the  party  wall  between  it  and  No.  185, 
Besent-street,  was  broken  through,  and  the  ne«r 
building  occupied  as  an  integral  part  of  No.  185, 
Begent-street.  There  was  now  no  access  either  to* 
the  ^p^)und  floor  or  the  basement  of  this  new 
buildmg  except  through  No.  185,  but  Mr.  Bingley 
claimed  a  right  of  making  an  access  by  reopening 
the  old  coach-house  doors.  Such  an  access  might,. 
fh)m  the  fact  that  the  two  buildings  were  held 
under  different  leases,  become  abs^utely  neces- 
sary, and  it  was  shown  that  such  access  would  be 
prevented  by  the  proposed  urinal. 

It  was  also  shown  that  the  proposed  urinal 
would  stand  on  the  site  of  an  old  dung-pit  for 
many  years  occupied  and  used  by  the  tenants  of 
the  coach-house,  which  was  filled  up  by  Mr.  Bingley 
when  No.  95  was  erected ;  and  that  it  would  also 
enclose  a  shutter-box  which  bad  been  put  up  by 
Mr.  Thome  with  the  consent  of  the  Pollen 
trustees,  on  the  south  wall  of  No.  95,  and  used  by 
him  until,  shortly  before  the  commencement  of 
this  action,  the  defendants  had  put  up  a  hoarding 
to  mark  the  position  of  the  proposed  urinal. 

Mr.  Bingley's  wine  vaults  in  the  basement  of 
No.  95  were  ventilated  by  perforated  bricks  in  the 
south  wall,  against  which  it  was  proposed  to  erect 
the  urinal,  and  it  was  alleged  that  the  smell  would 
penetrate  through  these  and  injure  the  wine  during 
the  process  of  battling. 

The  back  door  of  Mr.  Thome's  shop,  No.  185, 
Begent-street,  opened  into  the  mews  at  the  comer 
of  that  building,  and  No.  95,  Old  Burlingion- 
mews.  The  end  of  the  urinal  first  proposed 
would  have  been  only  4ft.  6in.  from  this  door.  As- 
finally  planned  the  distance  would,  it  was* 
admitted,  be  not  more  than  8ft.,  but  the  exact  dis- 
tane  was  disputed.  It  was  shown  that  this  door* 
.was  in  hot  weather  frequently  left  open  for  venti- 
lation, and  was  much  used  by  Mr.  Thome's  work- 
people, and  by  women  bringing  home  their  work. 

The  entrance  to  Mr.  Bingley's  wine  cellars  wa» 
by  trap-doors  in  the  mews  at  the  back  of  No.  185, 
Begent-street,  and  it  was  shown  that  these  when 
open  left  so  narrow  a  passage  between  them  and  the- 
south  wall  of  No.  95,  Old  Burl'ngton-mews,  that 
persons  could  not  pass  into  Mr.  Thome's  back 
door  without  touching  anyone  who  happened  to- 
come  out  of  the  urinal  at  the  same  time. 

As  to  the  question  of  dedication  to  the  public,  it 
was  shown  that  the  gateway  had  always  been 
open,  that  no  barrier  had  ever  been  erected  by  the- 
trustees,  and  that  the  mews  had  always   been, 
included  in  the  contracts  for  lighting  and  cleansing, 
made  by  the  vestry,  and  had  been  looked  after* 
by  the  police ;  that  requests  had  been  made  by 
the  occupiers  of  the  houses  to  the   vestry  for 
authority  to    make    erections  upon    or    disturb 
the  soil  of  the  mews,  e.g.,  the  contractors    for- 
a  new  building  erected  by    Messrs.  Lewis  and 
Allenby     had    applied    for    leave    to     erect   a 
porch,   and    the    plaintiff,  A.   W.  Bingley,  had 
himself  applied  for  leave  to  fix  in  the  soil  of 
the   mews   a    socket  for   a   movable    post.     It 
was  shown  that  the  Pollen  trustees  had  never 
paid  for  lighting,  cleansing,  or  paving ;  but  it  was 
not  shown  that  the  vestry  had  done  any  paving». 
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^excrept  that  they  had  at  the  request  of  the  occnpiers 
of  aa joining  houses,  inclading  the  plaintiff's,  put 
down  asphalte  over  the  entrance  to  the  mews,  on 
the  strip  of  land  sold  to  the  Commissioners  of 
Woods  and  Forests. 

It  also  appeared  that  in  1870  some  oorrespond- 
enoe  had  taJcen  place  between  the  Testry  and  the 
trustees  of  the  Pollen  Estate  as  to  the  ownership 
of  the  soil  of  New  Burlinii^n-mews,  a  neigh- 
bouring mews,  the  title  to  which  was  said  to  be  in 
exactly  the  same  state  as  that  to  Old  Burlingtoq- 
mews,  and  the  Testry  had,  on  the  advice  of  their 
clerk,  withdrawn  all  claim  to  the  soil,  and  admitted 
that  it  was  private  property. 

A  great  mass  of  evidence  was  produced  as  to 
the  necessity  for  such  accommodation  in  the  neigh- 
bourhood of  Begent- street,  and  the  extent  of  the 
nuisance  which  woold  be  caused  by  the  erection  of 
the  urinal,  and  of  the  existing  nuisance  arising 
Irom  the  use  of  the  wall  for  urinary  purposes,  the 
effect  of  which  will  sufficiently  appear  from  the 
judgment. 

OlassBf  Q.G.  and  8.  DichiMon  for  the  plaintiffs. 
—We  daim  to  restrain  the  erection  of  this  urinal 
on  two  grounds.  (1)  The  mews  is  the  private 
property  of  the  trustees  of  the  Pollen  Estate,  and 
the  vestry  have  no  right  to  interfere  with  it.  (2) 
Even  if  such  erection  is  within  the  powers  of 
the  vestry,  it  would  be  a  use  of  these  powers  so 
oppressive,  and  so  ixnurious  in  its  effect  on  private 
interests,  that  it  will  be  restrained  by  this  court. 
First,  the  whole  of  the  mews  belongs  to  the  trustees, 
except  a  part  of  the  entrance  which  was  sold  in 
1816  to  the  Commissioners  of  Woods  and  Forests 
under  the  provisions  of  the  Act  for  making  Begent- 
Btreet  (53  Geo.  3,  c.  121).  Sect.  11  of  that  Act 
provides  that  the  carriage  entrance  into  the  mews 
was  not  to  be  stopped,  but  was  to  remain  as  con- 
venient to  the  owners,  occupiers,  and  leaseholders 
of  the  surrounding  houses  as  it  then  was.  That 
clause  shows,  if  it  were  necessary,  that  the  mews 
was  then  private  property.  The  plaintiffs  must 
show  that  it  has  since  been  dedicated  to  them. 
Such  dedication  is  impossible.  Dedication  cannot 
be  presumed,  or  made  to  a  part  of  the  public  as 
to  a  parish,  and  even  iE  actually  made  is  absolutely 
void: 

Vettry  of  Bermondsey  v.  Brown,  13  L.  T.  Bep.  N.  S. 

574;  L.Bep.  lEq.201; 
Poole  T.  BuiUaion,  11  M.  &  W.  827. 

There  is  nothing  to  show  dedication  to  the  public 
as  distinguished  from  the  parish.  The  only  user 
claimed  is  for  the  purpose  of  committing  a 
nniRance,  and  there  6an  be  no  dedication  for  wat. 
Again,  our  property  cannot  have  been  dedicated 
unless  the  strip  belonging  to  the  commissioners, 
which  intervenes  between  our  land  and  the  public 
thoroughfare,  has  been  also  dedicated.  But  this 
strip  was  only  conveyed  to  the  commissioners  for 
the  purposes  of  the  Act;  they  had  no  power  to 
dedicate  it  to  the  publia  The  soil  on  which  the 
urinal  will  stand  was  actually  occupied  by  our 
dung-pit,  at  least  till  1851,  and  apparently  much 
longer.  A  x)art  of  it  was  occupied  by  Mr.  Thome's 
shatter-box  till  the  defendants  erected  the  hoarding 
to  mark  the  position  of  the  proposed  urinal.  The 
acts  of  paving,  lishtin^,  and  cleansing  are  no  proof 
of  dedication.  The  vestry  are  bound  by  sect.  130 
of  the  Metropolis  Local  Management  Act  (18  & 
19  Vict.  c.  120)  to  light,  and  have  power  by  sects. 
B8, 117,  and  125  to  pave  and  cleanse  all  streets,  and 
there  is  nothing  in  the  interpretation  clause  of  the 


Act  (sect.  250),  which  defines  streets,  to  exclude 
private  property.  Certainly  such  Acts  would 
not  show  dedication  against  the  freeholders,  for 
they  could  not  prevent  them.  A  termor  cannot 
dedicate  to  the  prejudice  of  the  owner  of  the  fee : 

Wood  V.  Veal,  5  B.  &  Aid.  454. 
To  prove  dedication  the  defendants  must  show  an 
intention  to  dedicate  on  the  part  of  the  owner. 
The  defendants  have  abandoned  their  claim  to  New 
Burlington-mews,  over  which  they  have  exercised 
just  the  same  rights  as  here.  Secondly,  if  we 
fail  on  the  first  point  the  court  will  dearly  inter- 
fere to  prevent  an  oppressive  exercise  of  the  powers 
given  by  the  Act.  In  Biddulph  v.  Vestry  of  8i. 
George*8,  Hanover-equare  (8  L.  T.  Bep.  N.  S.  558 ; 
3  De  G.  J.  &  S.  493),  which  was  a  case  of  an  urinal, 
an  injunction  was  refused  on  interlocutory  motion 
because  there  was  not  sufficient  evidence  of  a 
nuisance;  but  the  judgment  of  Ejiight  Bruce, 
L.J.  (3  De  G.  J.  &  S.  5W))  plainly  shows  that  the 
court  would  have  restrained  a  nuisance  had  one 
been  created.  The  power  to  make  urinals  cannot 
carry  with  it  the  power  to  create  a  nuisanoe,  and 
the  vestry  are  bound  to  carry  out  the  Act  in  the 
way  which  will  create  least  annoyance : 

StainUm  v.  WooWych,  28  L.  T.  Bep.  N.  S.  333 ;  23 
BeaY.225; 

Atiomeu-Qeneral  ▼.  Metropolitan  Boatrd  of  Worke, 
9  L.  T.  Bop.  N.  S.  189;  1  H.  A  M.  298. 

[Mauns,  y.C.  referred  to  TinchUr  v.  Wandtworth 
Board  of  Works,  30  L.  T.  Bep.  146 ;  1  Giff.  412.] 
What  is  a  private  nuisance  is  well  defined  in 
WaUer  v.  Selfe  (17  L.  T.  Bep.  103;  4  De  J.  &  S. 
322),  where  the  defendant  was  restrained  fix>m 
burning  bricks  on  his  own  land.  Here  the  evidence 
shows  that  a  very  great  and  unnecessary  nuisanoe 
wiU  arise  from  putting  the  urinal  on  this  par* 
ticular  spot. 

Bristowe,  Q.C.  and  Gregory  Walker  for  defen- 
dants.—There  have  been  in  the  last  few  years  two 
unreported  cases  of  the  same  kind  as  this : 

nohhine  v.   The  Vestry  of  St.   Uary{^>ofM,  before 
Hall,  V.C. ; 

Jtf  (uon  ▼.  TTalloMy  Local  Bowed,  before  the  Master  of 
the  Bolls,  9th  Dec.  1876, 

and  in  each  case  the  injunction  was  refused. 
These  and 

BidA-MK  V.  The  Veslry  of  8t,  Qearge*s,  8  L.  T.  Bep. 
N.  S.  558;  8  De  G.  J.  &  Q,4B3, 

are  the  only  cases  where  an  attempt  has  been  made 
to  interfere  with  the  powers  of  the  vestry,  and 
they  have  all  been  unsuccessful.  The  Act  does 
not  merely  give  the  vestries  the  power,  but  im- 
poses on  them  the  duty  of  providing  these  places, 
and  it  needs  a  very  strong  case  for  the  court  to 
interfere.  The  vestry  have  power  if  any  damage 
is  done  to  pay  compensation  to  the  owners : 
(Metropolis  liocal  Management  Act,  18  &  19  Yict. 
c.  120,  s.  88.)  As  to  the  question  of  dedication,  we 
do  not  claim  a  dedication  to  the  parish  for  any 
particular  purpose^  but  to  the  general  public  for  aU 
purposes  as  a  nighway.  four  Lordship,  in  Bouch  v. 
The  East  London  Baikoa/y  Company  (L.  Bep.  16 
Eq.  108),  disposed  of  the  idea  that  eul  de  scic  cannot 
be  a  highway,  and  our  evidence  shows  that  it  was  de- 
dicated to  the  public,  even  before  the  Metropolis 
Local  Management  Act  or  the  Act  for  making 
Begent-stiwt.  The  trustees  have  never  put  up  a 
bar  or  exercised  any  right  of  ownership,  or  in  any 
way  interfered  with  or  obstructed  the  public  in 
using  the  place.  The  Act  for  making  Begent- 
street  does  not  much  affect  the  case.    The  com- 
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missioners  hftve  dedicated  to  the  public  the 
strip  of  land  which  is  vested  in  them.  Where 
owners  stand  by  and  do  nothing,  their  intention 
to  dedicate  will  be  presamed  from  their  acts : 

B.  Y.  Lloyd,  1  Gamp.  260 ; 

22«  y.  Ba/rr,  4  Camp.  16 ; 

BarrcieUmgh  ▼.  Johnson,  8  A.  &.  E.  94; 

Chrcmd  Bwrr&u  Ownal  Oompaivy  y.  Hall,  1  Man.  & 

Gt  892* 
BatemwnY.  Bluek,  19  L.  T.  Bep.  95;  21  L.  J.  406, 

Q.B.  Diy.;  18Q.B.870; 

and  dedication  may  be  presamed  against  the 
Grown: 

B^g,  y.  TUh4ing  cf  Easi  Mark,  11 L.  T.  Bep.  68 ;  11 
Q.  B.  Diy.  877 ; 

or  against  the  owner,  whoeyer  he  may  be,  where 

it  is  unknown  or  uncertain  who  he  is  : 

B^g.  y.  P«M€,  24  L.  T.  Bep.  271 ;  24  L.  J.  167,  Q.  B. 
Diy. 

Th0  more  recent  cases  show  that  dedication  may 
be  presumed  against  the  landlord  though  the  land 
k  held  on  lease : 

Bm  y.  Bwrr,  4  Camp.  16  ; 

Winterbottom  y.  Lard  Dwhy,  16  L.  T.  Bep.  N.S.  771 ; 

L.  Bep.  2  Ex.  Diy.  316; 
Trustees  of  Bugly  Chwrity  y.  Mereioeather,  11  East 

375  n. 

If  the  land  has  been  dedicated  to  the  public  the 
court  will  not  grant  the  ix^junotion,  unless  it  is 
shown  thai  we  have  acted  maid  fide,  which  is  not 
pretended,  or  that  we  have  used  our  discretion  in 
an  utterly  arbitraiy  and  unreasonable  manner. 
The  oases  where  a  public  company,  formed  for  the 
purpose  of  doing  private  work,  like  a  railway 
company,  has  been  restrained  by  injunction  from 
doinff  it  in  a  manner  which  will  cause  a  nuisance, 
of  whiob  Ooate$  v.  The  Clarence  Baihoay  Oompany 
(1  B.  &  M.  181)  is  the  earliest  instance,  do  not 
apply.  This  work  will  be  done  in  the  best  possible 
manner.  And  we  are  a  public  body  created  to 
discharge  certain  duties  for  the  benefit  of  the 
public,  and  intrusted  with  full  discretion  as  to  the 
way  of  doing  them.  The  principle  on  which  the 
court  deals  with  such  bodies,  and  its  reluctance  to 
interfere  with  Uieir  discretion,  are  shown  by  Lord 
Justice  Turner's  judgment  in 

Bidd^hy.  Vestry  of  8t.  George's,  8  L.  T.  Bep.  N.  S. 

558;  3DeG.  J.  &S.  493;  and  by 
Attorney-Qeneral  y.  The  Conservators  of  the  Biver 

Thames,  1  H.  &  M.  1 ; 
QaUoway  y.  Mayor,  ^c^  of  London,  14  L.  T.  Bep. 

K.  S.  865;  L.  Bep.  1  H.  of.L.  34; 
Austin  y.  Lambeth  Vestry,  30  L.  T.  Bep.  900 ;  27  L. 

J.  388,  Ch.  Diy. ; 
Aitomey-Oeneralr,  Great  EastemBtbihoay  Company, 

L.  Bep.  6  Ch.Diy.  572. 

The  cases  of  Attomey'ChnerdlY.  Metropolitan  Board 
of  Worhe  (9  L.  T.  Bep.  N.  S.  139 ;  1 H.  &  M.  298)  and 
TinUer  v.  Wandsworth  Board  of  Worhe  (30  L.  T. 
Bep.  146;  1  Gi£E.  412)  were  cases  of  utterly 
arbitrary  exercise  of  their  powers  by  a  public 
body.  The  plaintiffs  have  made  no  such  case 
against  us.  Our  evidence  proves  that  the  pro- 
posed erection  will  abate  an  existing  nuisance. 
The  plaintiffs  have  not  shown  that  the  urinal  will 
be  more  nuisance  there  than  anywhere  else,  and 
have  shown  no  injury  of  such  a  nature  that  it 
cannot  easily  be  compensated  by  damages  in  the 
way  provided  for  by  the  Act. 

At  the  dose  of  the  defendant's  case  Qlaese,  Q.G. 
daimed  to  put  in  rebutting  evidence  to  disprove 
the  acts  of  ownership  set  up  by  the  defendants. 
He  quoted 

Taylor  on  Evidenoe,  7ih  ed.,  p.  351,  sect.  385 ; 


Penn  y.  Jade,  14  L.  T.  Bep.  N.  S.  495 ;  L.  Bep.  2  £q. 

Diy.  314 ; 
Shano  y.  Buck,  20  L.  T.  Bep.  211 ;  8  Ex.  Diy.  392. 

Brietowef  Q.G.  opposed. 

Malins,  Y.G. — In  the  cases  quoted,  the  plaintiffs 
were  taken  by  surprise.  Shaw  v.  Buck  (fdn  sup) 
was  a  case  in  the  County  Gourt  where  there  were 
no  pleadinffs,  and  in  Penn  v.  Jack  the  point  arose 
on  the  tri^  of  an  issue  stated  in  a  patent  case.. 
The  defence  relied  on  came  out  only  at  the  trial 
Here  it  clearly  appeared  from  the  statement  of 
defence  on  what  tne  defendants  intended  to  rely. 
And  the  plaintiffs  called  the  solicitor  who  managed 
the  estate  for  the  Pollen  trustees,  the  proper 
person  to  have  proved  acts  of  ownership  on  their 
jMTt  if  there  had  been  any.  I  cannot  admit  this 
evidence. 

Olasee,  Q.O.  in  reply.— No  user  by  the  public  as 
apart  from  the  parish  has  been  shown,  and  there 
cannot  be  a  dedication  to  a  parish  or  part  of  the 
public : 

Poole  y.  Hvshisson,  11  M.  &  W.  827, 
which  established  that  principle*  was  expressly  ap* 
proved  in 

The  Vestry  of  Bermondsey  y.  Brown,  13  L.  T.  Bep» 

K.  S.  574,  L.  Bep.  1  Eq.  204. 
Woody  er  y .  Hadden,  5  Tannt.  142, 

is  to  the  same  effect.  There  is  no  evidence  of 
user  except  for  the  purpose  of  committing  a  nni* 
sanoe  ana  of  going  to  the  houses.  That  cannot 
prove  dedication.  Even  if  there  had  been  suffi- 
cient user  to  prove  dedication  where  dedication 
was  possible,  the  Pollen  trustees  cannot  be  preja- 
dicea  by  the  acts  •  of  their  lessees.  Wood  v.  Veal 
(6  B.  &  Aid.  534)  expressly  disapproves  The 
Trustees  of  Bugby  Charity  v.  Mereweaiher  (11 
East  275)  and  B,  v.  Barr  (Gamp.  16),  and  is  itself 
recognised  and  approved  in 

Winterhottom  y.  Lord  Derby,  16  L.  T.  Bep.  N.  S.  771, 
L.  Bep.  2  Ex.  Diy.  316, 

on  which  my  friends  rely,  and  in 

AttemeU'GeneralY.  Biphosphated  Gimmio  Company, 

40  L.  T.  Bep.  N.  S.  *1,  L.  Bep.  ll|Ch.  Diy.  327 ; 
Bayley  y.  Johnson,  34  L.  T.  Bep.  N.  S.  62,  L.  Bep. 
1  C.  P.  Diy.  329. 
The  action  of  the  vestry  in  abandoning  their  claim 
to  New  Burlington-mews  shows  that  they  knew 
they  had  no  right,  and  though  not  conclusive  eri- 
dence  against  them  in  this  case  is  relevant  : 

Doe  d,  Barrett  v.  Kemp,  7  Bing.  332 ; 
Scoones  y.  MoreU,  1  Beay.  251, 

where  Lord  Langdale  acted  on  similar  evidence. 
If  I  fail  on  these  points  still  the  erection  of  the 
urinal  in  this  place  will  be  an  intolerable  nuisance 
within  the  deunitions  of  nuisance  laid  down  in 

Walter  y.  Selfe,  17  L.  T.  Bep.  108,  4  De  G.  A  8. 322 ; 
Biddulph  y.  The  Vestry  of  8t.  George's,  8  L.  T.  Bep. 
558,8DeX&S.493, 

and  will  be  restrained  by  this  oourt. 

Bristowe,  Q.O.,  in  reply  to  the  new  cases  cited 
by  Qlasse,  Q.G. 

Maliks,  Y.G.  (after  stating  the  parties  to  the 
action  and  their  respective  interests)  proceeded  :— 
The  object  of  the  action  is  to  prevent  the  defen* 
dants,  the  vestry,  &om  constructing  a  urinal  in 
Old  Burlington-mews  on  the  ground  that  it  will 
cause  a  nuisance  and  injury  to  the  plaintiffs  of 
the  gravest  character.  The  vestry,  on  the  other 
hand,  contend  that  it  will  not  cause  any  nuisanoo 
to  the  plaintiffs,  but  will,  on  the  contrary,  remove 


MAGISTRATES'  CASES. 


181 


Chan.  DivJ 


Ybbnon  v.  Thb  Yjs8TAY  op  St.  Jambs. 


[Chan.  Div. 


a  zmisanoe  which  already  exists,  and  will  materially 
improve  the  condition  of  the  plaintiff's  property. 
[His  Lordship  then  described  the  position  of  the 
mews,  of  the  different  buildings,  and  proceeded :]  I 
think  the  evidence  clearly  estoblishes  that  there  is 
a  great  deficiency  of  urinal   accommodation  in 
Begent-street,  and  a  very  urgent  necessity  for  its 
increase,  and  that  being  so  the  vestry  say  that 
they  have  a  great  public  duty  thrown  on  them  by 
the  Metropolis  Local  Management  Act  (18  &  19 
Vict.  c.  120),  by  sect.  88  of  which  it  is  enacted 
"That    it    shall    be    lawful   for    every   vestry 
and  district  board  to  provide  and  maintain  urinals, 
water-closets,  privies,  and  like  conveniences,  in 
situations  where  they  deem  such  accommodation 
to  be   required,   and   to    defray    the    expenses 
thereof,  and  of  keeping  the  same  in  good  order, 
as  expenses  of  sewerage  are  to  be  defrayed  under 
this  Act.    And  they  contend  that  so  long  as  they 
exercise   these  powers  in  a  fair   and   impartial 
manner  they  are  the  sole  judges  as  to  the  proper 
place  for   placing   such   accommodation.    I  am 
satisfied  that  in  this  case  they  are  actuated  by  a 
desire  fairly  and  honestlv  to  do  their  duty,  and 
that    the   burden    of    showing    that   they   are 
improperly  exercising  their  powers  consequently 
lies  on  the  plaintiff.    I  am  also  satisfied  that  the 
opposition  of  the  defendants  is  not  vexatious,  but 
is  rounded  solely  on  an  honest  belief  tiiat  the  pro- 
posed urinal,  if  erected,  will  be  a  most  serious 
annoyance  and  injury  to  them.  The  contest,  there- 
fore, is  perfectly  hond  fide  on  both  sides.    The 
opposition  to  its  beinf;  placed  in  this  particular 
situation  in  Old   Burlington-mews  is  grounded: 
First,  on  the  objection  that  the  mews  is  private 
property,  and  not  in  any  way  subject  to  the  control 
of  the  vestry,  and  if  that  is  so  the  plaintiffs  are 
clearly  entitled  to  the  injunction   they  ask  for. 
Secondly,  that  it  will  be  so  close  to  the  back  door 
of  the  plaintiff,  Thome,  and  the  cellar  doors  of  Mr. 
Bingley,  and  also  to  the  room  occupied  by  Messrs. 
Lewis  and  Allenby,  and  to  the  passage  used  by  the 
youn^^  women  in  their  employ,  as  to  be  a  serious 
and  injurious  nuisance.     With  regard  to  the  first 
objection,  it  appears  that  some  years  before  the 
death  of  the  late  Mr.  Pollen  in  1812,  Old  Burling- 
ton-mews had  been,  and  it  has  ever  since  been, 
lued  by  the  public  as  a  public  place  just  as  freelv 
and  constanllj  as  any  other  public  place  or  street 
in  the  parish.     It  is  a  cul  de  sac  entered  by  a 
gateway  from  the  west  side  of  Begent-street,  which 
IS  always  open,  there  being  no  gate  or  other 
impediment  to  the  public  entering  it  at  all  times 
by  dav  and  by  night.      It  has  certainly  been 
lighted,  cleansed,  and  paved  by  the  pariah  for  the 
last  seventy  or  eighty  years,  and  latterly  has  been 
in  every  respect  treated  by  the  parish  authorities 
as  one  of  the  public  places  under  their  control. 
During  the  whole  of  this  period  there  has  not  been 
a  single  instance  of  Mr.  Pollen  himself,  or  the 
trustees  under  his  will,  who  have  always  been 
aeised  in  fee,  raising  any  objection  to,  or  putting 
the  stighteet  obstruction  in  the  way  of,  the  free 
iise  of  the  mews  by  the  public  on  foot,  or  on  horse- 
back, or  in  carriages,  nor  have  the  trustees  ever 
Pjud  anything  for  ^hting,  paving,  or  cleansing  it. 
These  are  strong  and,  as  it  appears  to  me,  over- 
whelming reasons  for  considering  that  there  has 
been  a  complete  dedication  of  the  site  of  the  mews 
to  the  public.    The  question  of  what  amounts  to 
dedication  is  one  of  factt  and  it  is  the  duty  of  the 
oonrt  to  draw  a  just  conclusion  |rom  the  acts  and 


omissions  of  the  parties.    I  think  the  principles 
upon  which  the  coart  should  act  are  well  laid  down 
by  Lord  Ellenborou^h  in  jS.  v.  Lloyd  (i  Camp.  259). 
That  was  a  very  similar  case  to  this  [his  Lordship 
stated  the  facts  from  the  report],  and  Lord  Ellen- 
borough  says,  and  what  he  said  has  been  confirmed 
by  evpry  case  since :  "  I  think  that  if  places  are 
lighted  by  public  bodies  there  is  strong  evidence 
of  the  public  having  a  right  of  way  over  them,  and 
to  say  that  this  right  cannot  exist  because  a  par- 
ticular place  does  not  lead  conveniently  from  one 
place  to  another  would  go  to  extinguish  all  high wikys 
where  (as  in  Queen-square)  there  is  no  thorough- 
fare.   If  the  owner  of  the   soil  throws  open  a 
passage,  and  neither  marks  by  any  visible  distinc- 
tion that   he  means  to  preserve  all  his  rights 
over  it  nor  excludes  nersons  from  passing  over 
it,  he  shall  be  presumed  to  have  dedicated  it  to  the 
the  public.    Although  the  passage  in  question 
was  originally  intended  only  tor  private  conveni- 
ence, the  public   are   not   now  to   be  excluded 
from  it  after  being  allowed  to  use  it  so   long 
without  interruption.    The  case  of  R.  v.  Barr  (4 
Camp.  16)  is  to  the  same  effect.    The  case  cited 
by  Mr.  Glasse,  and  much  relied  on  by  him,  of  Poole 
Y.  Huskisson  (11 M  &  W.  827)  also  lays  down  the 
rules,  whidi  I  think  are  applicable  to  the  presenc 
case.    All  the  authorities  a^^ree  that  there  must  be 
an  intention  to  dedicate,  without  which  there  can 
be  no  dedication,  but  that  intention  to  dedicate  is 
inferred  from  long  use.    That  is  very  expressly  and 
distinctly  laid  down  by  Baron  Parke  in  the  case 
of  Pools  V.  Hu8hi$80fh    He  says :  "  There  may  be  a 
dedication  to  the  public  for  a  limited  purpose,  as 
for  a  footway,  &c.,  but  there  cannot  be  a  dedication 
to  a  limited  part  of  the  public.    In  that  respect 
the  direction  of  the  learned  judge  was  quite  cor- 
rect ;  not  so  the  alternative,  that  as  such  a  partial 
dedication  was  invalid  at  law,  it  would  neverthe- 
less operate  against  the  intention  of  the  owner  of 
the  soil  in  favour  of  the  whole  public.    I  think  it 
would  be  merely  void."    That  point  was  decided 
in  this  case,  and  is  also  shown  by  the  Vestry  of 
Bemumdsey  v.  Broum  (13  L.  T.  Bep.  N.  S.  574, 
L.   Bep.    1    Eq.   204).     Then    comes   this  very 
material  passage :    "  In  order  to  constitute  a  valid 
dedication  to  the  public  of  a  highway  by  the 
owner  of  the  soil,  it  is  clearly  settled  that  there 
must  be  an  intention  to  dedicate— there  must  be 
(MvimuB  dedicandi  of  which  the  use  by  the  public 
is  evidence  and  no  more ;  and  a  single  act  of  in- 
terruption by  the  owner  is  of  much  more  weight 
upon    a    question     of     intention    than    many 
acts  of    enjoyment."     Then  there  is  the    oase 
of  Beg,  V.   Inhahitawte  of  ike  Tithing   of  East 
March  (11  L.  T.  Bep.  63 ;  11  Q.  B.  Div.  877), 
a  very  important  decision  which  has  been  followed 
in  many  others,  in  which  the  circumstances  were 
peculiar.     [His  Lordship  read  the  head-note  from 
11  Q.B.]    tie  in  this  case  it  was  uncertain  to  whom 
the  soil  belonged;  it*  did  not  belong  to  the  lord 
because  it  had  not  been  allotted  to  him,  therefore 
it  was  presumed  it  belonged  to  the  Crown.    Then 
it  was  said  there  was  no  person  in  a  situation  to 
dedicate  it  to  the  use  of  the  publia    Lord  Denman 
says :  "  The  law  as  lately  laid  down  has  led  the 
courts  into  very  inconvenient  inquiries.    If  a  road 
has  been  used  by  the  public  between  forty  and  fifty 
years  without  objection,  am  I  not  to  use  it  unless 
I  know  who   has  been  the  owner  of  itP    The 
Crown  certainly  may  dedicate  a  road  to  the  public, 
and  be  bound  by  long  acquiescence  in  public  user. 
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Thorne  is  entitled  to  protection.  [His  Lordship 
then  examined  the  evidence  as  to  the  nuisance  to 
Mr.  Bindley  and  Messrs.  Lewis  and  Allenby,  and 
stated  his  conclusion  that  the  urinal  must  be  an 
inconvenience  and  nuisance  to  Mr.  Bingley,  and 
that  thouffh  the  annoyance  to  the  young  women 
employed  oy  Messrs.  Lewis  and  Allenby  would 
not,  if  it  were  the  sole  objection,  be  sufficient,  yet 
taken  together  with  the  nuisance  to  Messrs. 
Thome  and  Bingley  it  made  a  very  material 
element  in  the  question  that  it  must  create  this 
additional  nuisance;  and  concluded:]  Therefore 
taking  all  these  circumstances  into  consideration, 
I  am  of  opinion  that  the  defendants  ought  not  to 
be  allowed  to  place  the  urinal  aj^ain^t  the  south 
wall  of  No.  95,  and  that  the  plaintiffs  are  conse- 
quently entitled  to  the  injunction  they  ask.  This 
view  of  the  case  makes  it  unnecessary  for  me  to 
eay  anything  about  the  shutter  box  which  was  so 
much  discussed  in  the  argument  and  in  the 
evidence.  Probably  Mr.  Bnptowe  was  ri^ht  in 
bis  contention  that  that  would  be  the  subject  of 
compensation  under  the  Act.  Many  cases  were 
cited,  such  as  Tinckler  v.  The  Wandtworth  Board 
of  Wm-ks  (30  L.  T.  Eep.  146 ;  1  Giff.412),  AHom&if- 
General  v.  Metropolitan  Board  of  Worha  (9  L.  T. 
Eep.  N.  S.  139 ;  1  H.  <&  M.  298;,  which  were 
cases  of  public  bodies  exceeding  their  powers, 
and  have  therefore  no  application  to  this  case, 
where  the  question  is  not  as  to  any  exceeding 
of  the  powers,  but  as  to  the  mode  in  which  the 
vestry  are  proposing  to  exercise  their  powers. 
On  the  whole,  therefore,  I  am  of  opinion  that  the 
plaintiffs  have  established  their  right  to  the 
injunction  they  ask,  failiog  on  one  ground  and 
succeeding  on  the  other.  But  the  defendants, 
by  abandoning  their  claim  to  New  Burlington* 
mews,  have  given  the  plaintiffs  very  great 
encouragement  to  set  up  the  claim  to  the  owner- 
ship of  the  soil,  and  therefore  the  defendants  must 
pay  the  whole  costs  of  the  suit. 

Solicitors  for  the  pl&iutiffs,  Janson,  Cohh,  and 
Pearson, 

Solicitors  for  the  defendants,  AUen  and  Son, 


Feb,  4,  5,  and  6. 

(Before  Fet,  J.) 

PowEKs  V,  Bathuiust.  (a) 

Highway — Dedication  by  copyholder — Preiump* 

Hon  of  lord*s  assent. 

Long  user  by  the  public  of  a  way  across  copyhold 
land  is  evidence  of  dedication  by  both  lord  and 
copyholder. 

Eeg.  V.  Petrie  (4  E.  Sf  B.  737)  followed. 

The  plaintiff  was  the  owner  as  to  part  in  fee 
simple,  and  as  to  the  remainder  as  a  copyholder, 
of  a  meadow,  one  of  a  series  of  meadows  situated 
on  the  western  side  of  the  river  Ivel,  in  the  parish 
of  Biggleswade,  in  the  county  of  Beds.  The 
series  of  meadows  lay  between  two  bridges  cross- 
ing the  Ivel,  one  to  the  north  being  called  Biggles- 
wade Bridge  and  another  to  the  south  being  called 
the  Mill  fridge.  The  plaintiff's  meadow  was 
triangular  in  shape,  and  was  bounded  towards  the 
couth  by  a  bridle  road  leading  to  the  Mill  Bridge ; 
on  the  east  by  the  river  Ivel,  and  on  the  west  and 
north-west  by  a  stream  of  water,  which  stream  at 
the  point  of  junction  with  the  Ivel  at  the  northern 

(a)  Beported  by  Frank  Evans,  Esq.,  Barrister-at-Law. 


point  of  the  triangle  had    been  crossed  by  a 
third  bridge. 

The  evidence  established  that  over  the  meadows 
from  the  bridge  to  the  south  to  the  bridge  at  the 
north  there  hiul  been,  from  the  year  1808  down  to 
the  time  of  bringing  the  action,  a  pathway  which 
during  the  whole  of  that  period  had  been  used  by 
the  public  openly  as  of  right,  and  until  the  removal 
of  the  bridge  crossing  the  stream,  as  presently 
mentioned,  without  obstruction,  and  that  in  or 
about  the  year  1808  the  path  was  a  well-defined 
one,  beginning  at  the  southern  end  by  a  stile  lead- 
ing from  the  bridle  way  into  the  plaintiff's  meadow, 
continued  through  the  various  fields  by  the  side  of 
the  river,  and  ending  in  another  scile  at  the 
northern  end  of  the  series  of  meadows  when  the 
way  entered  upon  the  road  leading  to  the  Bigglra- 
wade  Bridge.  At  the  points  of  junction  of  the 
several  fields  there  had  been  "  jumps,"  which  were 

g laces  where  the  horses  occupied  in  drawing  the 
argcs  or  lighters  on  the  river,  stepped  or  jumped 
over,  and  in  many  places  by  the  side  of  these 
jumps,  steps  or  stumps  were  placed  to  enable  the 
public  more  conveniently  to  use  them  as  stiles. 

By  an  Act  of  Parliament  of  the  30th  Greo.  2,  a 
52,  provision  was  made  for  rendering  the  river 
Ivel  navigable,  and  upder  the  powers  thereby  con- 
ferred a  ''hauling"  or  "halmg  way"  was  con- 
structed along  the  side  of  the  river. 

The  navigation  of  the  Ivel  was  closed  by  an  Act 
of  Parliament  passed  in  1876,  under  which  the 
haling  way,  so  far  as  it  lay  across  the  plaintiff's 
meadow,  and  including  half  the  bridge  and  the 
soil  thereunder,  was  sold  to  the  plaintiff. 

In  May  1878  the  plaintiff  removed  the  bridge 
crossing  the  stream  at  its  junction  with  the  river 
and  connecting  his  meadow  with  the  nearest 
northern  meadow. 

The  defendants  were  the  Yenerable  Archdeacon 
Bathurst,  vicar  of  the  parish  of  Biggleswade, 
John  Tilcock,  and  Gleorge  James  Armitage  Wells, 
overseers  of  the  poor  of  the  same  parish,  and 
Edward  Twelvetrees. 

The  defendants,  other  than  Twelvetrees,  were 
not  in  the  habit  of  using  the  footpath,  and  had  no 
special  necessity  for  using,  or  interest  in,  it, 
except  as  members  of  the  public 

The  defendant  Twelvetrees  had  occasion  to  nse 
the  footpath  and  the  bridge  in  approaching,  and 
departing  from,  a  meadow  which  he  occupied. 

After  the  plaintiff  had  destroyed  the  bridge 
publio  meetings  were  held,  at  which  resolutions 
were  passed  condemning  the  plaintiff's  proceeding, 
and  a  committee  was  appointed,  of  which  the 
defendant  Twelvetrees  was  a  member.  In  June 
1878,  in  assertion  of  his  rights  as  the  occupier  of 
the  meadow,  aud  in  pursuance  of  instructions 
flriven  him  by  the  other  defendants,  the  defendant 
Twelvetrees  built  another  bridge  in  the  place  of, 
and  of  the  same  width  as,  the  former  one,  and 
erected  rails  or  protections  at  the  sides,  carried 
out  bars  in  the  nature  of  wings  from  the  bridge  on 
to  the  plaintiff's  land,  and  fixed  them  into  stumps, 
which  he  drove  into  the  soil  of  the  plaintiff's 
land. 

The  plaintiff  thereupon  commenced  his  action 
against  the  defendants,  claiming  a  declaration 
that  he  was  entitled  in  fee  to  the  meadow  and 
former  haling  way  (including  the  said  portion  of 
the  bed  of  the  river  Ivel)  free  from  any  right  of 
way  or  other  right  or  easement  affecting  the  same 
in  the  defendants,  or  the  inhabitants,  or  vestry  or 
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(nreneera  of  the  parish,  or  the  pablio,  or  any  other 
persoiiB ;  an  injnnotion  to  restrain  the  defendants, 
their  a^nts,  servants,  and  workmen  from  erecting 
or  placing  any  bridge  npon  or  so  as  to  touch  the 
plaintiff 's  meadow,  or  placing  posts  or  rails  therein, 
or  driving  piles  into  tne  plaintiff's  portion  of  the 
river  bed,  or  otherwise  trespassing  upon  the 
plaintiff's  property,  and  damages  for  the  trespass 
alleged. 

This  action  now  oaine  on  for  hearing. 

North,  Q.G.  and  Bunting  for  the  plaintiff. — Even 
if  this  were  a  highway  the  defendants  are  not  the 
persons  entitled  to  restore  the  bridge,  and  it  is  not 
until  the  persons  entitled  to  do  so  have  exercised 
their  right  that  other  people  have  the  ri^ht  to 
cross  the  land  and  stream.  The  commissioners 
had  no  right  to  dedicate  to  the  public : 

Bsg.  Y.  InhabitaMis  cf  Leake,  5  B.  &  Ad.  469 ; 
The  parishioners  cannot  have  a  right  to  dedicate. 
[Fby,  J. — I  do  not  remember  any  case  of  dedica- 
tion by  a  copyholder.  I  think  there  have  been 
esses  of  termors  dedicating.]  On  the  general 
principles  of  copyhold  law  a  oopyholder  cannot 
dedicate.  The  attempt  to  do  so  would  work  a 
forfeiture.  [Fbt,  J. — May  not  the  consent  of  the 
lord  be  assumed  from  long  acquiescence  P]  There 
cannot  be  an  inference  here  of  the  lord's  ac- 
quiescence, forthe  owner's  intention  must  be  clearly 
shown  {Poole  v.  Huskvnson,  11  M.  &  W.  827),  and 
there  is  no  evidence  here  of  such  intention.  If 
the  lord's  intention  may  be  inferred  in  some  cases, 
it  can  only  be  so  inferred  from  the  lord's  acts,  not 
from  simple  user.  The  lord  could  not  interfere  if 
a  copyhold  tenant  allowed  such  user : 

Baxter  v.  Taylor,  4  B.  &  Ad.  72. 

There  can  be  no  dedication  of  a  way  to  the  public 
for  a  limited  time,  certain  or  uncertain ;  if  dedi- 
cated at  all,  it  must  be  dedicated  in  perpetuity : 
DaioM  V.  Hafwhim,  8  C.  B.  N.  S.  848. 

A  private  individual  has  no  right  to  remove  an 
obstruction  which  causes  no  special  injury  to  him, 
but  which  is  simply  an  obstruction  to  the  road  as 
regards  the  public  in  general  as  distinguished 
from  the  individual  (Ba^shoM  v.  Buaston  Local 
Board,  34  L.  T.  Bep.  N.  S.  112;  L.  Bep.  1  Oh. 
Div.  220),  and  the  detendancs  had  no  right  to  usurp 
the  functions  of  a  public  authority  by  rebuilding 
the  bridge.    Tbey  also  cited 

FitMpatnck  v.  Bobvn90%,  1  Hads.  A  Br.  585 ; 

Beg,  T.  Petrie,  4  B.  &  B.  737 ; 

Vutry  of  Bermondaey  v.  Brown,  L.  Bep.  1  Eq. 

204; 
Qrtenwich  Board  of  World  v.  Maytdalay,  23  L.  T.  Bep. 

N.  S.  121 ;  L.  Bep.  5  Q.  B.  397  ; 
MuUiner  y.  Midlafui  JSoiltooy  Compemy,  40  L.  T.  Bep. 

N.  S.  121 ;  L.  Bep.  11  Ch.  Div.  m. 

FUcher,  Q.O.,  EeracheU,  Q.O.,  and  A,  Baihurat, 
tor  the  defendants. — The  path  has  been  used  by 
the  public  at  all  times  within  living  memory,  and 
probably  longer,  and  a  presumption  of  intention  to 
dedicate  has  been  raised : 
Poole'Y.  HtuikinMon,  rup. 
A  dedication  bj  a  lessee  is  good  as  against  him- 
self and  his  assignees : 

Attomey-Chneral  v.  BipJhonhattd  Chuano  Company, 
40  L.  T.  Bep.  N.  S.  201 ;  L.  Eep.  11  Ch.  Div.  327. 

The  dictum  of  Byles,  J.  in  Dawes  v.  Hawkine  is 

satisfied  by  holding  that  the  dedication  was  of  all 

the  owner  had.    It  would  be  difficult  to  presume  a 

dedication    of    anything    less    than    the    entire 

interest  of  the  person  dedicating.    The  dedication 

Maq.  O^.^Yol.  XXL 


of  his  entire  interest  must  be  sufficient,  or  the 
owner  of  a  long  term,  say  9999  vears,  would  have 
to  get  his  reversioner's  consent  before  dedicating. 
If  the  lord's  consent  is  requisite  it  may  be  easily 
inferred  in  a  case  of  such  long  user  as  this,  for  the 
lord  muse  have  been  in  possession  during  some 
part  of  the  time.  A  dedication  of  a  highway  may 
still  take  place,  though  the  parish  or  county  will 
not  be  liable  to  repair,  and  the  dedicator  is  never 
liable :  (2  Wms.  Notes  to  Saund.  523.)  They  also 
cited 

Best  on  Evidenoe,  6th  edit.,  503 ; 

Reg.  T.  Mellor,  1  B.  &  Ad.  32 ; 

Reg.  y.  fife.  Benedict,  4  B.  &  Aid.  447 ; 

Qrand  Surrey  Canal  Company  v.  HaiU,  1  Man.  A 

Gr.392; 
Winterhottom  v.  Lord  Derhy,  16  L.  T.  Bep.  N.  S. 

771 ;  L.  Bep.  2  Ex.  316 ; 
Reg.  V.  Inhabitante  ofBradfield,  80  L.  T.  Bep.  K.  S. 

700;  L.  Bep.  9  Q.  B.  552. 

North  in  reply. — It  is  for  the  person  asserting 
the  right  of  way  to  prove  that  the  lord  has  been 
in  possession  during  the  time  the  path  has  been 
used,  and  he  has  not  done  so.  [Fry,  J. — Accord- 
ing to  Beg.  V.  Petrie  the  onus  is  on  you  to 
prove  that  the  lord  was  never  in  possession. 
The  long  user  raises  the  presumption  of  acquies- 
cence, which  you  have  to  rebut.]  If  that  principle 
is  to  prevail  mere  long  user  is  conclusive,  for  it  is 
impossible  for  us  to  prove  non-possession  by  the 
lord. 

Fi^Tf  J*  (after  stating  the  facts,  and  discussing 
the  evidence  as  to  the  stiles  placed  by  the  jumps, 
remarking  that  such  user  was  very  strong  evidence 
of  a  dedication  of  the  road  to  the  public,  and 
finding  that  the  footway  existed  independently  of 
and  prior  to  the  haling  way  being  constructed), 
continued  : — It  is  said  that  the  evidence  of  user 
is  not  suffir*ient  to  prove  dedication,  because  a 
portion  of  the  plaintiff's  field  is  copyhold,  and  it 
is  said  that  the  lord  would  have  no  right  to  inter- 
fere with  his  tenant  permitting  the  user  by  the 
public  of  the  road,  and,  therefore,  that  no  dedica- 
tion can  be  inferred  as  against  him.  That  argu- 
ment is  csrried  to  this  extent,  that  however  long 
the  user  may  have  been  it  will  be  immaterial  as 
affecting  the  lord,  unless  it  were  shown  by  the 
person  asserting  the  right  of  the  public  that  the 
lord  had  been  in  possession  of  the  soil.  The  in- 
conveniences of  such  a  conclusion  are  manifest, 
and  it  does  not  appear  to  me  consistent  with  the 
law  as  laid  down  m  an  earlier  case.  In  the  case  of 
Reg.  V.  Petrie  (eup.)  the  effect  of  user  as  evidence 
of  dedication  is  fully  considered.  In  that  case 
Ooleridge,  J.  observes  thar.:  "If  be  (that  is, 
the  prosecutor)  does  give  satisfaetory  eridenoo 
of  a  sufficient  user,  the  proper  inference  is  that 
there  was  a  dedication  from  a  person  who  could 
dedicate."  Then  he  goes  on  to  point  out  that  such 
an  inference  may  undoubtedly  be  rebutted. 
Wightman,  J.  says:  "I  think  that  user  by  the 
public  for  a  sufficient  length  of  time,  as  of  right 
and  openly,  of  an  easement  over  land,  is  evidence 
from  which  assent  on  the  part  of  the  owner,  who- 
soever he  may  be,  is  primd  fade  to  be  inferred;" 
and  Orompton,  J.  adds:  ''I  take  it  that  when 
each  user  is  proved,  the  onus  lies  upon  the  person 
who  seeks  to  deny  the  inference  from  such  user 
to  show  negatively  that  the  state  of  the  title  was 
such  that  that  declaration  was  impossible,  and 
that  no  one  capable  of  dedicating  existed." 
It     is     evident     in     many     oases     that     the 
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copyhold  land  may  for  a  oertain  space 
of  time  be  in  the  hands  of  the  lord.  It 
may  be  in  his  hands  daring  an  interval  between 
an  admission  and  a  surrender.  It  may  be  in  his 
hands  by  means  of  seizure  quo  usque ;  and  the 
plainti£E  on  whom  rests,  accoroing  to  that  case  and 
according  to  my  view  of  the  law,  the  burden  of 
showing  that  dedication  could  not  have  been 
made,  has  offered  no  evidence  to  that  effect. 
That  argument,  tlierefore,  fails.  Having,  therefore, 
come  to  the  conclusion  that  the  true  inference 
from  the  long  user  which  is  in  evidence  before  me 
is  that  the  persons  capable  of  dedicating  did 
dedicate  the  highway  to  the  public,  it  follows  that 
I  must  dismiss  so  much  of  the  plaintiffs  claim  as 
asks  the  declaration  which  I  have  referred  to. 
His  Lordship  was  of  opinion  that  the  defendants 
exercised  any  right  they  had  in  excess  of  what  was 
necessary,  and  he  therefore  gave  the  plaintiff  one 
farthinff  damages,  but  directed  him  to  pay  the 
costs  of  the  action. 

Solicitors  for  the  plaintiff,  Singleton  and 
TaMershall. 

Solicitors  for  the  defendant,  Marhby,  Stewart, 
and  Co, 


Sui^xtm  dDonrt  al  |«iritata«^ 


COURT    OF    APPEAL. 

SITTINGS  AT  WESTMINSTEB. 

Fridanf,  March  5, 1880. 

(Before  Lord  Colebidoe,  G.J.,  and  Baogallat  and 

Bbakwell,  L.JJ.) 

Self  v.  The  London,  Bbighton,  and  South 
Coast  Kailwat  Gompant.  (a) 

APPEAL  PBOM   THE   SXGHEQT7EK  DIVISION. 

BaUway  company — Master  and  servant — Passenger 
hy  train  of  company  having  running  powers  over 
line — Liability  for  negligence  of  porter. 

Plaintiff  travelled  vrith  a  ticket  issued  by  the  D. 
company  over  defendants*  railwanj,  in  a  carriage 
belonging  to  the  D,  company. 

By  defendants*  Act  the  D,  company  had  running 
powers  over  the  line,  defendants  receiving  a  per- 
centage  on  the  traffic  receipts,  such  percentage  to 
inclvde  the  cost  of  all  services  connected  with 
manning  the  lines,  use  of  stations,  and  services  of 
station  staff  necessary  for  despatch  of  biksiness 
connected  with  the  traffic. 

Plaintiff  was  injured  at  a  sicUion  belongirig  to 
defendants  by  the  negligence  of  a  porter  empuyyed 
on  a  platform  which  was  eoidusively  aUotted  to 
the  D,  company*  s  traffic. 

Held,  that  the  porter  was  aMng  as  defendarvts* 
servant,  and  therefore  defendants  were  liable. 

This  action  was  broaght  to  recover  damages  for 
personal  injury  suffered  by  the  plaintiff,  through 
the  negligence  of  a  porter  at  tbe  Peckham  Bye 
station.  The  plaintiff  took  a  ticket  at  the  Snow 
Hill  station,  which  belongs  to  the  London, 
Chatham,  and  Dover  Bailway  Company,  and  tra- 
velled in  a  carriage  belonging  to  the  London, 
Chatham,  and  Dover  Bailway  Company  to  the 
Peckham  Bye  station.    The  ticket  was  issued  by 

(a)  Reported  by  P.  B.  Huxchiks,  Esq.,  BarriBter-At-lAW. 


the  London,  Chatham,  and  Dover  Bailway  Com- 
pany. The  line  over  which  the  plaintiff  travelled 
belongs  to  the  defendants,  and  was  oonstraoted 
by  them  under  the  London,  Brighton,  and  Sonth 
Coast  Bailway  (New  Lines)  Act  1862  (25  k  26 
Yiot.  c.  Izzviii.).  (a)  By  an  arrangement  made  under 
the  Act,  between  the  defendants  and  the  London, 
Chatham,  and  Dover  Company,  the  latter  com- 
pany ran  trains  over  the  above-mentioned  line^ 
and  the  defendants  provided  the  stations.  Tbe 
defendants  received  80  per  cent,  of  the  profits 
arising  from  the  traffic  over  the  line.  The  Peck- 
ham Bye  station  belongfi  to  the  defendants,  but 
the  platform  at  which  the  accident  occurred  is 
allotted  exclusively  to  the  traffic  of  the  London, 
Chatham,  and  Dover  Company.  The  injuiy  to 
the  plaintiff  was  caused  by  the  act  of  a  porter 
employed  on  this  platform,  who  slammed  a  carriage 
door,  which  dosed  on  the  plaintiff  and  injured 
him. 

At  the  trial  before  Elelly,  C.B.  the  damages  to 
be  paid  in  the  event  of  the  defendants  being  held 

(a)  The  London,  Brighton,  and  Sonth  Coast  Bailway 
(New  Lines)  Act  1862  (25  &  26  Vict.  Irrnii.).  The  London, 
Brighton,  and  Sonth  Coast  BaUway  Company  are  oalled 
in  tne  Act  '*the  Company,"  and  The  London,  Chatham, 
and  Dover  Bailway  Company  are  called  "the  Dover 
Company." 

Seot.  8  anthorisea  oertain  nilwaya  and  works,  in- 
dnding  the  railway  on  which  the  plaintiff  was  travelliiig, 
which  ia  described  as  "  No.  4." 

By  sect.  12 :  The  Dover  Company  may  from  time  to 
time  erect,  maintain,  and  alter  such  signals  and  other 
works  and  conveniences,  and  appoint  and  remove  snoh 
watchmen,  pointsmen,  and  other  servants  as  that  com* 
pany  may  deem  necessary  for  the  prevention  of  danger 
or  detention  to  or  interference  with  traffic  npon  their 
line  at  or  near  the  junction  between  the  railway  N^o.  4 
bv  this  Act  authorised  and  the  railway  of  the  Dover 
Company,  and  the  working  and  management  of  such 
signals,  works,  and  other  conveniences  and  the  control 
and  direction  of  snch  watchmen,  pointsmen,  and  other 
servants  shall  belong  exolnsively  to  the  Dover  Com- 
pany.   .    .    ." 

Sect.  16 :  .  .  •  "  The  Dover  Company  may  use  and 
run  over  with  their  engines  and  carriages  of  every  descrip- 
tion belonging  to  or  employed  bv  them,  and  for  the  pnr^ 
poses  of  through  and  local  traffic  of  ail  kinds"  certain 
portions  of  the  railways  authorised  by  the  Act,  including 
the  line  by  which  the  plaintiff  travelled—"  together  with 
all  stations  .  .  .  platforms  .  .  .  and  other  works 
•  .  .  belonging  to  or  connected  with  such  several 
railways  and  portions  of  raUways  respectively  .  .  • 
subject  to  such  regulations  as  regards  such  user  of  the 
said  railways,  &c.  ...  as  may  be  agreed  upon  b»> 
tween  the  Dover  Company  and  the  Company,  or  in 
default  of  agreement,  as  shall  be  determined  hy  an  arbi- 
trator ....  and  the  Company  shall  make,  and  they 
are  hereby  required  to  make,  ail  arrangements  rec^msite 
for  such  user,  and  for  giving  effect  to  such  regulations." 

Seot.  17  :  .  .  .  "  The  Dover  Company  shall  fix  the 
fares,  rates,  and  charges  for  all  traffic  carried  hy  them 
over  the  said  railways  .  .  .  and  the  amount  to  be 
paid  to  the  Company  in  resoect  of  such  traffic  shall  be 
80  per  cent,  of  the  actual  mileage  proportion  of  the  gross 
fares,  rates,  and  charges  so  fixed  as  aforesaid  due  to  the 
whole  or  any  part  of  the  said  railways  .  .  .  after 
deducting  Government  duty,  snch  percentage  to  include 
the  cost  of  maintaining  and  signalling  junctions  and  lin^. 
and  all  services  connected  with  the  manning  of  the  said 
lines,  use  of  stations  thereon,  and  conveniences  connected 
with  such  stations,  and  all  services  of  station  clerks  and 
station  staff  necessary  for  the  despatch  of  business 
ooxmected  vnth  such  traffic  at  such  stations,  and  proper 
accounts  and  vouchers  relating  to  such  traffic  shall  be 
kept  by  the  companies  respectively  interested,  and  ren* 
dered  to  each  otner  and  settled  monthly,  and  the  com- 
panies interested  shall  respectively  be  entitied  to  inspect 
and  verify  the  accounts  and  vouchers  kept  by  each 
other." 
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JiMe  were  setUed  by  agreement.  The  jary  foand 
tiiat  ^he  iiyaTj  was  oaased  by  the  negligence  of 
the  porter.  Aelly,  G.B.  gave  jadgment  in  favour 
of  the  defendants,  on  the  groand  that  on  the  true 
oonstniction  of  the  Act  of  Parliament  the  porter 
whose  negligence  caused  the  injury  to  the  plain- 
tiff was  not  the  servant  of  the  defendants. 

The  plaintiff  appealed. 

Hopwoody  Q.O.  and  Tapping  for  the  plaintiff. — 
The  porter  whose  negligence  caused  the  injury  to 
the  plaintiffs  was  a  porter  employed  by  the  defen- 
dants, and  therefore  they  are  liaole  for  h  is  negligence. 
He  was  acting  as  the  defendants'  servant,  for  he  was 
engaged  in  doing  that  which  the  defendants  were 
bound  by  their  Act  to  do,  that  is,  be  was  performing 
services  at  the  station,  which  were  necessary  for 
the  despatch  of  business  connected  with  the  traffic 
within  the  meaning  of  sect.  17.  There  is  nothing 
in  the  Act  to  exempt  the  defendants  from  the 
liability  to  which  they  would  otherwise  be  subject. 

/Mine  (iyopes  with  him)  for  the  defendants. — 
Both  companies  cannot  be  liable  to  the  plaintiff 

Reedie  v.  The  London  and  North-WetUm  Bailwa/y 

Compaaiy,  4  Ex.  244 ; 
Thomat  V.  Rhymney  BtUhoay  Company,  22  L.  T. 

Sep.  N.  8.  2^;  L.Bep.  6Q.  B.  266; 
Armgtrong  y.  Lancashire  and  Yorkshire  fiailuroy 

Company,  38  L.  T.  Bep.  N.  S.  228;  L.  Sep.  10 

If  an  action  would  lie  against  the  London,  Ghat- 
bam,  and  Dover  Gompany,  it  would  lie  upon 
the  ground  that  the  porter  was  their  servant ; 
elear^  an  action  would  lie  against  them,  and  that 
bemg  so  the  defendants  are  not  liable. 

Hopwood,  Q.G.  was  not  called  on  to  reply. 

Lord  GoLSBiDOB,  G.J. — I  am  of  opinion  that  our 
judgment  ought  to  be  for  the  appellant.  The 
action  was  brought  against  the  London,  Brighton, 
and  South  Goast  Bauway  Gompany  for  the  negli- 
gence of  their  servant  at  the  Peckham  station. 
The  jury  found  that  there  was  negligence,  and  the 
sole  question  is  whether  the  porter,  whose  negli- 
gence caused  the  injury  which  the  plaintiff  suffered, 
was  a  person  for  whose  negligence  the  defendants 
were  answerable.  It  seems  to  me  that  he  was. 
The  question  turns  on  the  Act  25  &  26  Yict.  c. 
Izxviii.  If  it  had  been  an  ordinanr  case  of  the  Lon- 
don, Brighton,  and  South  Goast  uompany's  station, 
the  London,  Brighton,  and  South  Goast  Company's 
train,  and  the  London,  Brighton,  and  South  Goast 
Company's  servant,  there  could  have  been  no 
question.  The  only  question  arises  on  the  Act. 
The  Act  authorises  the  defendants  to  make  certain 
railways,  amongst  them  the  railway  described  as 
No.  4,  on  which  is  situated  the  station  in  question, 
at  which  was  the  xx)rter  whose  negligence  caused 
the  injury  to  the  plaintiff.  At  this  station  the 
injury  to  the  plaintiff  took  place.  The  other 
company  (the  London,  Ghatham,  and  Dover)  are 
to  fix  the  rates  to  be  charged  for  carriage  along 
the  line,  and  80  per  cent,  of  the  receipts  is  to  be 
paid  to  the  defendants.  For  this  the  defendants 
are  to  be  at  the  coFts  of  maintaining  the  lines  and 
of  the  services  connected  with  manning  the  lines 
and  use  of  stations,  &c.,  and  services  of  clerks,  &o. 
Therefore  the  defendants  are  authorised  to  make 
the  line  on  which  this  station  is  situated ;  they  are 
to  receive  80  per  cent,  of  the  traffic  receipts ;  they 
are  to  man  the  station,  and  this  porter  was  one  of 
ttie  persons  employed  in  manning  it.    Further,  by 


sect.  12  of  the  Act,  the  other  company  were  bound 
to  provide  servants  for  the  purposes  specified  in 
that  section.  The  Act,  therefore,  seems  to 
contemplate  that  in  cases  within  sect.  12,  and  in 
those  cases  only,  the  servants  by  whom  the  joint 
traffic  was  to  be  carried  on  were  to  be  provided  by 
the  London,  Ghatham,  and  Dover  Gompany.  Here 
there  are  distinctly  different  terms.  If  the  ques- 
tion should  ever  arise  whether  the  other  company 
could  be  made  liable  on  a  contract,  I  will  consider 
it  when  it  arises.  For  the  reasons  I  have  stated  I 
am  of  opinion  that  the  judgment  ought  to  be 
reversed,  and  that  the  plaintiff  is  entitled  to 
recover. 

Baoqallat,  L.J.  —  The  porter  was  guilty  of 
negligence,  and  in  my  opinion  by  the  Act  he  was 
the  servant  of  the  London,  Brighton,  and  South 
Goast  Gompany.  Primd  fade,  therefore,  the 
London,  Brighton,  and  South  Goast  Gompany  are 
liable,  and,  for  the  reasons  which  Lord  Goleridge 
has  eirpressed,  I  think  the  burden  of  liability  is  not 
shiftea  by  anything  in  the  Act,  or  in  the  arrange- 
ment between  the  companies.  I  think  it  is  imma- 
terial whether  the  porter  was  doing  duty  for  the 
London,  Ghatham,  and  Dover  Gompany.  As  to 
the  liability  of  the  London,  Ghatham,  and  Dover 
Gompany  I  do  not  express  any  opinion. 

Bbahwell,  L.  J. — ^I  am  also  of  opinion  that  the 
d^endants  are  liable.  The  porter  was  acting  as 
their  servant ;  but  it  is  said  that  they  were  agents 
for  some  one  else ;  it  is  clear  they  would  be  liable 
if  they  did  it  themselves,  and  there  is  nothing  in 
the  Act  to  show  that  they  are  not  liable  for 
what  was  done  by  the  porter.  It  is  not  necessary 
to  say  anything  as  to  the  London,  Ghatham,  and 
Dover  Gompany's  liability,  but  there  is  some 
force  in  the  argument  of  Mr.  Jeune  as  to  that 

Eart  of  the  case,  and  my  impression  is  that  the 
lOndon,  Ghatham,  and  Dover  Gompany  would  be 
liable.  They  undertook  to  carry  the  plaintiff,  and 
their  agents  did  not  ^ive  the  plaintiff  time  to  get 
out,  the  result  of  which  was  that  he  was  injured. 
I  do  not  see  why  there  should  not  be  an  action  of 
contract  against  one, company  and  an  action  of 
tort  against  the  other.  Suppose  a  passenger  were 
to  make  a  contract  with  a  railway  company,  by 
which  they  were  to  insure  him  against  everything 
that  might  happen  to  him  on  the  journey ;  that 
would  be  a  perfectly  valid  contract;  suppose, 
then,  during  the  journey  he  were  assaultea  by  a 
stranger,  it  is  clear  that  the  company  would  be 
liable  on  the  contract,  while  the  person  who  had 
committed  the  assault  would  also  be  liable  to  an 
action  for  the  assault,  and  therefore  both  would 
be  liable.  However  this  may  be,  in  the  present 
case  I  am  of  opinion  that  this  company  is  liable. 

Judgment  reversed. 

Solicitor  for  plaintiff,  VenMn  Souihee. 
Solicitors  for  defendant,  Nortont  Boee,  Norion, 
and  Brewer. 
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HIGH    COURT   OF   JUSTICE. 


GHANGBBY  DIVISION. 

Tuesday,  Feb.  21, 1880. 

(Before  Jbssbl,  M.B.) 

BiGBT  V.  GoiriroL.  (a) 

Trade  union — ExpuUion  of  member — Action  hy 
member  to  restrain  cotMnittee^Bight  to  eue — 
Tradee  Unions  Act  1871  (84  ^  35  na,  e.  31). 

An  egofeHed  member  of  a  trade  waion  brought  an 
action  against  the  trustees  and  committee  of  (he 
umon,  daiming  a  dedaraiion  thai  he  was  en- 
tiffed  to  j^arUdpate  in  the  benefit  of  (he  union, 
and  an  injunction  restraining  tKe  defendants 
from  ejicUbding  him  from  such  participation. 

Held,  thai,  irrespective  of  the  Trades  Unions  Act 
1871,  the  union  was  altogether  an  illegal  associa- 
tton,  and  that,  as  such  Act  did  not  enahU  courts 
of  justice  to  enforce  the  agreemsnts  of  members 
inter  se,  or  to  give  a  member  any  relief  in  respect 
of  such  an  agreement,  the  action  must  be  d/U' 
missed  with  costs, 

Ths  plaintiff  was  a  member  of  ihe  Journeymen  Hat- 
ters'  Fair  Trade  Union  of  Great  Britain  and  Ireland, 
registered  under  the  Trades  Unions  Aot  1871,  and 
had  for  twenty-seven  years  prior  to  his  expnjbion 
been  a  member,  and  had  duly  paid  his  sabsonptions 
to  the  union.  The  defendants  were  the  trustees  and 
committee  of  the  union.  The  73rd  rule  of  the 
union  provided  that  any  journeyman  binding  his 
son  in  a  foul  shop  should  be  fined  52.,  and  not  be 
entitled  to  any  oenefit  until  he  had  paid  his  fine 
and  contributed  twenty-six  weeks  according  to 
rule.  By  a  foul  shop  was  meant  a  shop  in  which 
non-unionists,  or  journeymen  who  were  not  mem- 
bers of  this  particular  union,  were  employed. 
Sometime  prior  to  the  year  1878  theplaintiffappren- 
ticed  his  son  to  a  firm  where  memoers  of  another 
onion,  called  the  Hatters'  Mutual  Associakion, 
were  employed.  This  firm  havins  fiuled,  the  son's 
indentures  were  cancelled,  and  ne  shortly  after^ 
wards  obtained  employment  with  another  firm, 
who  also  employed  members  of  the  Hatters' 
Mutual  Association.  On  the  3rd  May  1878  the 
secretary  of  the  Journeymen  Hatters'  Fair  Trade 
Union  wrote  to  the  plamtiff,  telling  him  that  if  he 
did  not  remove  his  son  further  proceedings  would 
at  once  be  taken  against  him  by  the  committee. 
The  plaintiff,  however,  declined  to  remove  his 
son,  and  the  committee  then  fined  him  5Z.,  under 
rule  73 ;  and,  upon  the  plaintiff  refusing  either 
to  pay  the  fine  or  to  remove  his  son,  the  defen- 
dants expelled  the  plaintiff  and  sent  a  note  to  his 
employers  stating  that  the  members  of  the  union 
would  refuse  to  work  _with  him,  and  thereupon 
the  plaintiff  was  discharged  by  his  employers  and 
had  been  unable  to  obtain  employment  elsewhere. 
The  plaintiff  had  tendered  to  the  defendants  the 
contributions  which  as  a  member  he  was  liable 
to  pay,  but  the  defendants  refused  to  receive  the 
same,  as  they  alleged  that  the  plaintiff  was  no 
longer  a  member  of  the  union.  By  the  statement 
of  claim  it  was  alleged  that  the  plaintiff  had  in 
all  other  respects  conformed  to  the  rulefi,  and  that 
his  expulsion  was  capricious  and  wrongful,  and 
had  caused  serious  injury  to  him,  and  that  the 
defendants  intended  to  continue  to  exclude  him 
from  the  union.  The  plaintiff,  by  his  statement 
of  claim,  asked  for  a  declaration  that,  as  long  as 

(«)  Beported  by  G.  Wilbt  Euro,  Esq.  Buriiter«UUw. 


he  conformed  to  the  rales  of  the  Joumejmen 
Hatters'  Fair  Trade  Union,  which  he  offered  to 
do,  he  was  entitled  to  partidpate  in  ihe  enjoy- 
ment of  the  property  and  effects  of  the  onion 
and  in  its  rights,  privileges,  and  benefits,  and 
that  the  pretended  expulsion  of  the  plaintiff  from 
the  union  was  invalid,  and  he  also  asked  for  an  in- 
junction restraininff  the  defendants  from  exdnd- 
ing  him  from  bu(£  participation,  and  he  claimed 
damages  for  his  expulsion.  The  statement  of 
daim  did  not  contain  any  all^aition  that  the 
union  possessed  any  property.  By  the  rules  of 
the  umon  the  funds  arising  from  the  contributions 
of  members  were  to  be  appropriated  as  to  part  for 

gurposes  similar  to  those  to  which  the  funds  of 
enefit  societies  are  applied,  and  as  to  the  re- 
mainder in  payments  to  men  out  of  work  or  on 
strike,  and  other  similar  purposes. 

OhiUy,  Q.G.  and  Oromfton,  for  the  defendants, 
raised  a  preliminary  objection  that  the  plaintiff 
could  not  maintain  the  action,  the  union,  apart 
firom  the  Tradee  Unions  Act  1871,  being  an  illegal 
association. 

Jnee,  Q.G.  and  /.  T,  Edwards,  for  the  plaintiff, 
argued  ^at  the  plaintiff  was  entitled  to  mamtain 
the  action  under  sect.  2  of  the  Trades  Union  Act 
1871,  and  they  refiBrred  to 

Esg,  V.  Registrar  of  Friendly  Sodsties,  L.  Bep.  7 
Q.  B.  741. 

Jbssbl,  M.B. — I  am  called  upon  now  to  give  an 
opinion  as  to  the  construction  of  this  Act  of 
Parliament.  It  does  not  appear  to  me  that  the 
case  referred  to  of  Eeg,  v.  Registrar  of  Friendly 
Societies  (sup.)  has  any  bearing  whatever  upon 
tiie  point  I  have  now  to  decide.  Sect.  4  was 
not  then  before  th6  court,  and  no  opinion 
was  expressed  as  to  its  meaning.  The  matter 
therefore  appears  to  me  to  be  free  &om  authority. 
Now  the  first  cjuestion  that  I  will  consider  is  what 
is  the  jurisdiction  of  a  court  of  equity  as  regards 
interfering  at  the  instance  of  a  member  uf  a 
sodetv  to  prevent  his  being  improperly  expelled 
thore/rom.  I  have  no  doubt  whatever  that  the 
foundation  of  the  jurisdiction  is  the  right  of  pro- 
perty vested  in  the  member  of  the  society,  ana  of 
which  he  is  unjustly  deprived  b^  such  unlawful  ex- 
pulsion. There  is  no  such  junsdiction  that  I  am 
aware  of  reposed  in  any  court  of  this  country,  at 
least  in  any  of  the  Queen's  courts,  to  decide  upon 
the  rights  of  persons  to  associate  together  when 
the  association  possesses  no  property.  Many  per- 
sons do  associate  together  without  any  property  in 
common  at  ail.  A  dozen  people  may  agree  to 
meet  and  play  whist  at  each  other's  houses  for  a 
certain  period,  and  if  eleven  of  them  refuse  to 
associate  with  the  twelfth  any  longer,  there  is  not 
any  jurisdiction  in  any  court  of  justice  in  thitf 
country,  so  far  as  I  am  aware,  to  interfere.  Or  a 
dozen  or  a  hundred  scientific  men  may  agree  with 
each  other  in  the  same  way  to  meet  alternately  at 
each  other's  houses,  or  at  any  place  where  there  is 
a  poRsibility  of  their  meeting  each  other,  but  if  the 
association  has  no  property,  and  takes  no  subscrip- 
tions from  its  memoers,  I  cannot  imagine  that  any 
court  of  justice  could  interfere  with  such  an  assch 
ciation  if  some  of  the  members  declined  to  asso- 
ciate with  some  of  the  others.  That  is  to  say,  that 
the  courts,  as  such,  never  dreamt  of  enforcing 
what  I  may  call  personal  agreements;  that  is, 
agreements  strictly  personal  in  their  nature,  where 
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tiiey  are  agreement  8  of  hirinflrand  senrioe,  being 
iheoommon  relation  of  master  and  seryant,  or 
where  they  are  ac^reements  for  the  parpose    of 

eeasore  or  for  the  purpose  of  soientifio  parsoits,  or 
r  the  parpose  of  onarity  or  philanthropy :  no 
court  oc  justice  can  interfere  so  lonct  as 
there  is  no  property,  the  rights  to  which  are 
taken  away  from  the  person  complaining. 
If  that  is  Uie  foundation  of  the  jurisdiction,  the 
plaintiff,  if  he  can  succeed  at  all,  must  succeed  on 
the  jpround  that  some  rights  of  property  to  which 
he  IS  entitled  have  been  taken  away  from  him. 
That  this  is  the  foundation  of  the  interference  of 
the  court  as  regturds  clubs  is  I  think  quite  clear. 
The  Lord  Chancellor,  in  the  case  of  Be  St, 
James's  Club  (2  De  G.  M.  &  G.  387),  says  this : 
"What  then  were  the  interests  and  liabilities  of  a 
member?  He  had  an  interest  in  the  general 
assets  as  long  as  he  remained  a  member,  and  if 
the  club  was  broken  up  while  he  was  a  member 
he  might  file  a  bill  to  have  its  assets  administered 
in  this  court,  and  he  would  be  entitled  to  shu^  in 
the  furniture  and  effects  of  the  club."  So  that  he 
puts  it  that  the  member  has  an  interest  in  the 
assets.  In  the  case  of  Hopkinson  t.  The  Marquis  of 
Exeter  fL.  Ecd.  5  Eq.  68 ;  17  L.  T.  Bep.  N.  8.  868), 
Lord  Bomilly  says  this :  **  This  is  an  application 
by  the  plaintiff,  asking  for  a  declaration  tnat  he  is 
entitled  to  the  enjoyment  of  the  property  and 
effects  of  the  Gonservatiye  Club,  and  to  participate 
in  its  rights,  privileges,  and  benefits;  and  also 
that  the  defendants,  the  committee  of  the  club, 
maybe  restrained  by  injunction  firom  excluding 
him  therefirouL"  So  that  he  starts  with  the  enjoy- 
ment of  property,  and  the  subsequent  cases  have 
gone  on  the  same  ground.  The  present  plaintiff 
oertainly  does  not  state  in  his  statement  of  claim 
that  there  is  any  property  at  all  here,  and  I  think 
that  that  is  a  fatid  objection  to  the  statement  of  claim 
altogether,  and  I  might,  if  I  thooff  ht  fit,  dismiss  the 
action  simply  on  that  sround.  That  is,  however,  a 
very  teohni(»d  ground,  and  I  intend  to  base  my 
lodgment  also  on  the  larger  ground  that  if  he 
had  stated  fully  the  position  and  rules  of  this  trade 
miion  to  which  he  belonged  the  result  would  have 
heen  the  same  for  the  reasons  I  am  about  to  state. 
If  he  had  stated  the  rules  it  would  have  been 
discovered  from  them — ^that  the  members  pay  the 
subscriptions,  and  are  liable  also  to  the  payment 
of  certain  fines,  and  that  the  moneys  subscribed  in 
that  way  are  applicable  to  various  purposes  which 
may  be  divided  into  two,  those  which  I  will  call 
benefit  purposes,  and  those  which  I  will  call  trade 
purposes.  The  benefit  purposes  are  the  usual 
provisions  of  benefit  societies  amongst  workmen ; 
provisions  for  sickness,  for  want  of  employment, 
lor  the  deaths  of  the  members  and  of  their  families, 
for  providing  funerals,  for  making  provision  for 
their  widows  and  children,  and  so  forth.  Tnose 
sre  personal  benefits  to  the  members  of  the  socie- 
ties, and  no  doubt  Uie  law  of  benefit  societies  con- 
fers on  the  member  of  the  benefit  societjr  rights 
of  property  in  consideration  of  their  having  paid 
their  subscriptions — ^the  right  to  participate  in 
the  benefits  according  to  the  rules  of  the  society. 
The  other  purposes  which  I  will  call  trade  pur- 
poses are  of  a  totally  different  character.  Their 
object  is  to  regulate  the  canying  on  of  the  trade 
of  journeymen  hatters,  to  provide,  in  substance, 
that  the  number  of  apprentices  to  the  trade  shall 
be  limited ;  that  the  number  of  persons  employed 
shall  be  limited ;  that  they  shall  work  in  shops  in 


which  no  other  persons  work  than  persons  who 
are  recognised  by  the  Journeymen  Hatters'  Union; 
and  generally  to  control  the  affairs  of  the  trader 
There  are  some  other  special  and  peculiar  provi- 
sions and  privileges  as  well,  which  it  is  very  diffi- 
ciUt  to  put  under  the  trade  rules,  but  they  really 
are  portions  of  the  trade  rules,  and  all  rebate 
the  trade  and  the  conduct  of  the  people  in  the 
trade.  Those  are  the  trade  purposes.  Now  as 
regards  them  there  is  no  actual  property  at  all ; 
they  raise  money,  but  it  is  to  be  applied  for  the 
purpose  of  regulating  the  trade.    It  is  the  first 

Sortion  of  the  rules  in  which  the  plaintiff  has  a 
irect  interest — that  is,  he  had  a  right  to  partici- 
pate in  benefits  by  virtue  of  having  paid  his  sub- 
scriptions. Now,  what  does  he  ask  me  to  do  P  I 
will  take  the  claim  that  '*  It  may  be  declared  that 
so  long  as  the  plaintiff  shall  conform  to  the  rules 
of  the  said  Journeymen  Hatters'  Fair  Trade  Union 
of  Great  Britain  and  Ireland,  which  the  plaintiff 
hereby  offers  to  do,  he  is  entitled  to  partici- 
pate in  the  enjoyment  of  the  property  and 
effects  of  the  said  trade  union" — as  I  said 
before,  they  have  no  property  and  effects  except 
the  subscriptions,  including  the  fines  which  are 
applicable  in  the  way  I  have  mentioned — ''and 
in  its  rights,  privileges,  and  benefits,  and  that  the 
pretended  expulsion  of  the  plaintiff  from  the  said 
trade  union  shall  be  and  is  unlawful,  and  that  the 
defendants  may  be  restrained  by  the  order  and 
injunction  of  this  honourable  court  from  excluding 
the  plaintiff  from  such  participation  as  aforesaid. 
That  is  to  say,  from  participating  in  the  property. 
And  then  he  also  asks  damages  by  reason  of  his 
improper  expulsion.  Now,  that  being  the  position 
of  the  plaintiff,  we  must  consider  what  the  Trade 
Union  Act  1871  provides.  That  Act  no  doubt  was 
passed  primarily  with  a  view  to  preventing  the 
treasurers  and  secretaries  and  officers  of  these 
societies  from  robbing  them ;  that  was  the  chief 
object.  It  was  discovered  that  some  of  these  men, 
abusing  the  confidence  reposed  in  them,  took 
advantage  of  the  law  which  made  these  societies 
illegal  by  appropriating  their  funds  and  property 
to  their  own  use.  That  no  doubt  was  one  of  the 
principal  objects,  and  therefore  the  Act  was  passed 
to  get  at  these  men*  Another  object  was  this: 
there  was  a  great  difficulty  in  suing  and  getting 
their  property  from  third  persons;  and  another 
object  of  the  Act  was  to  enable  these  societies  to 
sue  in  respect  of  their  property,  and  also  to  enable 
them  to  hold  property  in  a  house  or  office ;  but  it 
was  not  intended  that  the  contracts  entered  into 
by  members  of  the  society  should  be  made  legal 
contracts  inter  »6,  so  that  courts  of  justice  should 
interfere  to  enforce  them.  If  that  had  been 
intended  the  result  would  have  been  this  :  that  an 
agreement  between  a  number  of  workmen  once 
entered  into,  compelling  them  to  work  in  a  par- 
ticular manner,  or  to  abstain  from  working  in  a 
particular  manner,  would  have  been  enforceable 
according  to  law,  and  to  a  certain  extent  would 
have  reduced  a  certain  portion  of  the  workmen  to 
a  condition  of  something  like  serfdom  and  slavery. 
Of  course  the  Legislature  by  interfering  had  no 
idea  of  doing  anything  of  that  sort.  Again,  men 
may  enter  into  any  contract  they  think  fit.  There 
is  an  exception  to  a  contract  of  borrowing  in  this 
country,  and  I  hope  that  exception  will  always 
remain,  in  whatever  form  that  contract  may  be 
expressed.  Then  the  Act  goes  on  to  say  this: 
first  of  all  it  says,  in  sect  2,  that  the  purposes  of 
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a  trade  anion  ehall  not,  by  reason  that  they  are  in 
restraint  of  trade,  be  deemed  to  be  nnlavrfal  so  as 
to  render  the  members  oriminally  liable ;  and  then 
by  sect.  3,  for  the  same  reason,  the  pnrposes  shall 
not  be  unlawful  so  as  to  render  ycid  or  voidable 
any    a^eement    or    trust.      That    applies    to 
these    rales,   and    does    not   render   tnem  un- 
lawful for  being  in  restraint  of  trade,  and  then 
there  comes  this  provision  in  sect.  4:  "Nothing in 
this  Act  shall  enable  the  court  to  entertain  any 
legal  proceedings  instituted  with  the  object  of 
directly  enforcing  or  recovering  damages  for  the 
breach  of  any  of  the  following  agreements."  Then 
it  specifies  what  they  are,  and  one  of  the  agree- 
ments is  "  any  agreement  for  the  application  of 
the  funds  of  a  traces  union  to  provide  oenefits  for 
members."    Now^  I  am  satisfied  that  the  agree- 
ment contained  m  the  rules  is  an  agreement  to 
provide  benefits  for  members,  and  that  if  I  decide 
in  favour  of  the  plaintiff  I  directly  enforce  that 
agreement,  because  I  declare  him  entitled  to  par- 
ticipate in  their  property,  and  the  only  property 
they  have  is  their  subscriptions  and  fines,  and  I 
restrain  the  society  from  preventing  that  partici- 
pation.   It  seems  to  me,  that  is  directly  enforcing 
that  afirreement ;  in  fact,  it  is  in  substance  directing 
and  enforcing  the  specific   performance   of   it, 
nothing  more  or  less.    The  only  question  remain- 
ing, therefore,  is  whether  the  negative  words  in 
this  Act,  *'  nothing  in  this  Act  shall  enable,"  really 
prevent  me  giving  him  any  relief  whatever,  be- 
cause those  words  do  not  say  that  the  court  may 
not  otherwise  enforce,  and  all  the  section  says  is 
"  nothing  in  the  Act  shall  enable."    The  question, 
therefore,  which  I  have  to  consider  is  what  would 
have  happened  without  the  Act.    And  it  appears 
to  me  that  without  the  Act  it  is  clearly  an  un- 
lawful association ;  it  is  an  association  by  which 
men  are  not  only  restrained  in  trade,  but  they 
are  bound  to  do  certain  acts  under  a  penalty. 
Take  the  very  act  for  which  this  man  was   ex- 
pelled.   He  was  expelled  because  he  bound  his 
son  apprentice  in  a   shop  where  the  workmen 
did  not  belong  to  this  union,  but  another  union. 
That  is  the  allegation.    And  the   rule  is,   that 
9aij  jonraeyman  blndiag  his  son  in  a  foul  shop, 
which,  as  it  has  been  explained  to  me,  includes  a 
shop   of    this    description,   where  the  members 
employed  belong  to  another  union,  and  not  to  this 
union,  shall  be  fined  51.,  and  so  on,  according  to 
the  rules.    I  see  a  great  number  of  other  stipula- 
tions of  a  character  which  are  not  only  a  restraint 
on  trade,  but  so  much  in  restraint  of  trade,  limit- 
ing the  subject  of  it,  that  I  have  no  doubt  that 
before  this  Act  was  passed  these  rules  would  have 
been  altogether  illegal,  and  if  nothing  in  the  Act, 
therefore,  will  assist  the  plaintifi*,  he  must  still  be 
in  the  position  of  a  member  of  an  illegal  associa- 
tion coming  to  a  court  of  justice  to  assist  him  to 
enforce  his  rifi^hts  under  that  illegal  association. 
If  that  is  so,  it  is  impossible  for  me  to  say  it  ever 
was  intended  by  the  Legislature,  looking  to  the 
terms  of  the  Act  of  Parliament,  to  enable  the 
courts  to  interfere  on  behalf  of  the  members  of 
these  societies,  for  the  purpose  of  getting  that 
relief  tn^er  se  with  respect  to  rights  and  liabilities 
contrary  to  the  Act;  and  in  construing  the  Act  as 
I  do,  I  believe  I  am  not  only  fairly  construing  it, 
as  is  my  habit,  according  to  the  literal  meaning, 
but  according  to  the  manifest   intention  of  the 
Legislature.    The  action  will  be  dismissed  with 
costs. 


Solicitors,   Bpeneer  and    Oibson;    0,    W.  T. 
Yielding.  

QUEEN'S  BBNOTT  DIVISION. 

Friday,  Feb.  20, 1880. 
(Before  Lush  and  Manistt,  JJ.) 

AIULLDrs  V.  T&EA8UBEB  01  THB  COWST  07  SUBRIT.  (tt) 

Conveyance  of  prieoners  to  prison — lAahHity  for 
expense— 27  Geo,  2,  c.  S— 11  4*  12  Viet,  c  42—28 
^  29  Viei.  c.  126—40  #•  41  Vid.  c,  21. 

The  plaint\fft  a  police  constable,  obtained  from  a 
justice  an  order  upon  the  defendant  under  27 
Oeo.  2  c.  3,  8. 1,  and  11  ^  12  Vict.  c.  42,  «.  26, 
for  the  expenses  of  conveying  two  prisoners,  one 
summarily  convicted  ana  the  other  committed  for 
trial,  from  the  police  office  to  the  prison.  The 
defendant  refused  payment  of  the  amount  on  the 
grownd  that  these  expenses  must  be  defra/yed  by 
the  Treasury  under  the  Prisons  Act  1877. 

Held,  upon  a  special  ease  staled  in  an  action  to 
recover  these  eospenses,  that  the  statutes  first  menr 
tioned  do  not  impose  them  upon  the  prison  autho- 
rities  as  defined  by  sect.  5  of  the  Prison  AetlB6b; 
and  that  therefore  these  expenses  are  not  included 
amongst  those  of  the  maintenance  of  a  prieoner 
mentioned  in  sect.  67  of  the  Prisons  Act  1877. 

This  was  a  special  case  stated  by  consent  under 
the  rules  of  the  Supreme  Court  Order  34,  r.  1 : 

1.  The  plaintifE  is  one  of  the  constables  of  the 
Metropolitan  Police  Force.  On  the  12th  day  of 
August  1879,  one  Lydia  Bumard  was  duly  con- 
victed by  G.  Chance,  Esq.,  one  of  the  mafj^tratos 
of  the  police  courts  of  the  metropolis,  sitting  at 
the  Police  Court  at  Lambeth,  in  the  county  of 
Surrey,  for  that  she,  the  said  Lydia  Bumard,  was 
guilty  of  being  drunk,  disorderly,  and  making  use 
of  obscene  language  contrary  to  the  statute,  and 
the  said  magistrate  did  duly  adjudge  the  said 
Lydia  Bumard  for  her  said  offence,  to  be  im- 
prisoned in  Her  Majesty's  prison,  situate  at  West- 
minster, in  the  county  of  Middlesex,  and  there 
kept  to  hard  labour  for  the  spaoe  of  fourteen  dajrs, 
and  the  said  mac^istrate,  by  a  warrant  of  commit- 
ment under  his  hand  and  seal,  in  the  Form  P.  1, 
in  the  schedule  to  the  11  &  12  Yiot.  c.  43,  addressed 
to  the  plaintiff,  commanded  the  plsintiff  to  take 
the  said  Lydia  Bumard,  and  her  safely  convey  to 
the  said  prison,  and  there  to  deliver  her  to  the 
keeper  thereof. 

2.  The  plaintiff  did  aa  commanded  by  the  said 
warrant,  and,  as  soon  as  the  same  was  given  to 
him  take  the  said  Lydia  Bumard  from  the  said 
police  court  and  her  safely  convev  to  the  said 
prison,  and  there  deliver  her  to  the  keeper  thereoL 

3.  Tlie  said  Lydia  Bnrnard  had  not  at  any  time 
from  the  time  when  she  was  so  taken  by  the 
plaintiff  as  aforesaid,  to  or  at  the  time  when  she 
was  so  delivered  by  the  plaintiff  or  at  any  other 
time,  goods  or  money  sufficient  to  bear  the  char^ 
of  herself  the  said  Lydia  Bumard  and  of  the  plam- 
tiff  who  so  conveyed  her  or  any  part  thereiaf. 

4.  Afterwards,  namely,  on  the  14th  Aug.  1879, 
the  said  magistrate  sittmg  as  aforesaid,  did  at  the 
request  of  the  plaintiff  ascertain  the  sum  which 
ought  to  be  paid  to  the  plaintiff  for  so  conveying 
the  said  Lyaia  Bumard  to  the  said  prison  to  be 
the  sum  of  Is.  6d.,  and  did  thereupon  then  at  the 
police  court  aforesaid,  according  to  the  form  of 
the  statute  11  &  12  Yict.  c.  42,  s.  26,  in  snch  case 

(a)  Beported  by  M.  W.  McKillab,  Esq. ,  BanistoMbtJAW. 
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made  and  provided,  make  an  order  npon  and 
directed  to  the  defendant  as  and  then  being  the 
treasQzer  of  the  said  conntj  of  Surrey,  and  by 
which  said  order  the  said  magistrate  then  ordered 
the  defendant  as  such  treasurer  as  aforesaid  to  pay 
to  the  plaintiff  as  such  constable  as  aforesaid,  the 
said  sum  of  la,  6d.,  according  to  the  form  of  the 
statute  in  such  case  made  and  proyided. 

5.  The  said  plaintiff  afterwuds,  and  before  the 
commencement  of  this  action — to  wit,  on  the  15th 
Aagust  1879,  duly  produced  and  presented  the  said 
order  to  the  defendant,  then  being  such  treasurer 
as  aforesaid,  for  payment, who  then  had  in  his  hands 
as  such  treasurer  sufficient  money  of  the  said 
county,  arising  out  of  the  county  rate  of  the  said 
county;  but  the  said  defendant  refused  to  pay  the 
said  sum,  or  any  part  thereof,  to  the  plaintiff,  on 
the  ground  that  the  liability  to  pay  such  sum  had 
been  transferred  from  the  defendant  to  the  Secre- 
retary  of  State  by  the  Prison  Act  1877  (40  &  41 
Vict,  c  21). 

6.  On  the  13th  Aug.  1879  John  Allcroft 
was  duly  committed  by  G.  Chance,  Esq.,  one  of 
the  ma^strates  of  the  police  courts  of  the  metro- 
polis, sitting  at  the  Police  Court  at  Lambeth,  in 
the  said  county  of  Surrey,  to  take  his  trial  for 
felony  committed  in  the  said  county,  and  the  said 
magistrate,  by  a  warrant  of  commitment  under 
his  hand  and  seal,  in  the  form  P.  1,  in  the  schedule 
to  the  11  &  12  Yict.  o.  43,  addressed  to  the  plain- 
tiff, commanded  the  plaintiff  to  take  the  said  John 
Allcroft,  and  him  safely  convey  to  Her  Majesty's 
prison  at  Clerkenwell,  m  the  county  of  Middlesex, 
and  there  to  deliver  him  to  the  keeper  thereuf,  who 
was  commanded  to  receive  the  said  John  Allcroft 
into  the  said  prison,  and  there  safely  keep  him 
until  he  should  thenoe  be  delivered  by  due  course 
of  law. 

7.  The  plaintiff  did  as  commanded  by  the  said 
ifarrant,  and,  as  soon  as  the  same  was  given  to 
him,  take  the  said  John  Allcroft  from  the  said 
pohce  court,  and  him  safely  convey  to  the  said 
prison,  and  there  deliver  him  to  the  keeper 
thereof. 

8.  The  said  John  Allcroft  had  not  at  any  time 
from  the  time  when  he  was  so  taken  by  the  plain- 
tiff as  aforesaid  to,  or  at  the  time  when  he  was  so 
delivered  by  the  plaintiff,  or  at  any  other  time, 
goods  or  money  sufficient  to  bear  the  charges  of 
himself,  the  said  John  Allcroft,  and  of  the  plain- 
tiff, who  so  conveyed  him,  or  any  part  thereof. 

9.  Afterwards,  namely  on  the  14th  Aug.  1879, 
the  said  magistrate  sitting  as  aforesaid  did,  at  the 
request  of  the  plaintiff,  ascertain  the  sum  which 
ODght  to  be  paid  to  the  plaintiff  for  so  conveying 
the  said  John  Allcroft  to  the  said  prison  to  be  the 
sum  of  Is  6(2.,  and  did  thereupon  then  at  the  said 
police  court  aforesaid,  according  to  the  form  of  the 
statute  11  &  12  Yict.  c.  42,  s.  26,  make  an  order 
upon  and  directed  to  the  defendant,  as  and  then 
being  treasurer  of  the  said  county  of  Surrey,  the 
said  order  bein^  in  a  form  to  the  like  effect  as 
the  form  P  2  m  the  schedule  in  the  said  last- 
mentioned  Act,  and  by  which  said  order  the  said 
magistrate  then  ordered  the  defendant,  as  such 
treasurer  as  aforesaid,  to  pay  to  the  plaintiff,  as 
such  constable  as  aforesaid,  the  said  sum  of  Is.  6d., 
according  to  the  form  of  the  statute  in  such  case 
made  ana  provided. 

10.  The  said  plaintiff  afterwards,  and  before  the 
commencement  of  this  action,  to  wit,  on  the  15th 
Aug.  1879,  duly  produced  and  presented  the  aidd 


order  to  the  defendant,  then  being  suoh  treasurer, 
for  payment,  who  then  had  in  his  hands  an  su(^ 
treasurer  sufficient  money  of  the  said  county, 
arising  out  of  the  county  rate  of  the  said  county ; 
but  the  said  defendant  refused  to  pay  the  said 
sum  of  Is,  6i.,  or  any  part  thereof,  to  the  plaintiff*, 
on  the  ground  that  the  liability  to  pav  such  sum 
had  been  transferred  from  the  defenoant  to  the 
Secretary  of  State  under  the  Prisons  Act  1877 
(40  &  41  Yict.  c.  21). 

11.  The  questions  for  the  opinion  of  the 
oonrt  are :  Whether  the  liability  to  pay  the  said 
sum  of  Is,  6d.,  for  conveying  the  said  Lydia  Bur- 
nard  to  prison,  is  transferred  from  the  defendant 
to  the  Secretary  of  State  by  the  Prisons  Act 
1877.  Whether  the  liability  to  pay  the  said  sum 
of  Is,  6d.,  for  conveying  the  said  John  Allcroft  to 
prison,  is  transferred  from  the  defendant  to  the 
Secretary  of  State  by  the  said  Prison  Ajot. 

12.  If  the  court  shall  answer  both  these  ques- 
tions in  the  negative,  then  judgment  is  to  be 
entered  for  the  plaintiff*,  with  costs,  including 
the  costs  of  this  case;  but  if  the  couni  shaU 
answer  both  in  the  affirmative,  then  judgment  is 
to  be  entered  for  the  defendant^  with  costs,  in- 
cluding the  costs  of  this  oase.  If  the  court  shall 
answer  one  question  in  favour  of  the  plaintiff, 
and  the  other  in  favour  of  the  defendant,  then 
judgment  is  to  be  entered  aooordingly,  but  without 
costs. 

By  27  Geo.  2,  c.  3,  sect  1,  it  is  enacted : 

That  when  any  person,  not  haying  goods  or  money,  within 
the  oonnty  where  he  is  taken,  snffioient  to  bear  the 
oharges  of  himself  and  of  those  who  oonvey  him,  is  oom- 
mitted  to  g^aol  or  the  Honse  of  Oorreotion  by  warrant 
from  any  justice  or  jnstioes  of  the  peaoe,  then  on  appli- 
cation by  an^  oonstable  or  other  offioer  who  conveyed 
him  to  any  jnstioe  of  the  peaoe  for  the  same  oonnty  or 
place,  he  shall,  npon  oath,  examine  into  and  ascertain 
the  reasonable  expenses  to  be  allowed  snoh  oonstable  or 
other  offioer,  and  shall  forthwith,  without  fee  or  reward 
bv  warrant  nnder  his  band  and  seal,  order  the  treasurer 
of  the  oonnty  or  plaoe  to  pay  the  same,  which  tiie  said 
treasurer  is  hereby  required  to  do,  as  soon  as  ho  receives 
such  warrant ;  and  any  sum  so  paid  shall  be  allowed  in 
his  accounts. 

By  11  &  12  Yict.  c.  42,  sect.  26,  it  is  enacted : 

That  the  constable  or  any  of  the  constables  or  other 
persons  to  whom  tiie  said  warrant  of  commitment  shaJl 
be  directed  shall  conyev  such  accused  person  therein  named 
or  described  to  the  gaol  or  other  prison  mentioned  in  such 
warrant,  and  there  deliyer  him,  together  with  suoh 
warrant,  to  the  gaoler,  keeper,  or  goyernor  of  such  gaol 
or  prison,  who  shall  thereupon  giy  e  such  constable  or  other 
person  so  deliyering  such  prisoner  into  his  custody  a  re- 
ceipt for  such  prisoner,  setting  forth  the  state  and  condition 
in  which  such  prisoner  was  when  he  was  deliyered  into 
the  custody  of  suoh  gaoler,  keeper,  or  governor.  And  in 
all  cases  where  such  oonstable  or  other  person  shall  be 
entitled  to  his  costs  or  expenses  for  conyeying  suoh 
person  to  suoh  prison  as  aforesaid,  it  shall  be  lawful  for 
the  justice  or  justices  who  shall  haye  committed  the 
accused  party,  or  for  any  justice  of  the  peace  in  and  for 
the  said  county,  riding^  diyision,  or  other  plaoe  of  exclu- 
sive jurisdiction  wherem  the  offence  is  alleged  in  the  said 
warrant  to  have  been  conmiitted,  to  ascertain  the  sum 
which  ought  to  be  paid  to  such  constable  or  other  person 
for  conveying  such  prisoner  to  suoh  ^aol  or  prison,  and 
also  the  sum  which  should  reasonably  oe  allowed  him  for 
his  expenses  in  returning,  and  thereupon  such  justice 
shall  make  an  order  upon  the  treasurer  of  such  county, 
riding,  diyision,  liberty,  or  place  of  exolusiye  jurisdiction, 
or  if  such  place  of  exolusiye  jurisdiction  shall  be  con- 
tributory to  the  county  rate  of  any  county,  riding,  or 
diyision,  then  upon  the  treasurer  of  such  county,  riding,  or 
diyision  respectively;  or  in  the  county  of  Middlesex,  upon 
the  oyerseers  of  the  poor  of  the  parish  or  place  within 
which  the  offence  is  alleged  to  have  been  committed ;  for 
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payment  to  nioh  oonstable  or  other  person  of  the  soniB 
■o  asoertained  to  be  payable  to  him  m  that  behalf ;  and 
the  said  treaBorer  or  oYerseers,  npon  such  order  being 
produced  to  him  or  them  respectiYely,  shall  pay  the 
amount  thereof  to  snoh  oonstaole  or  other  person  pro- 
duoinff  the  same,  or  to  any  person  who  shall  present  the 
sameto  him  or  wem  for  payment ;  Provided  nevertheless 
that  if  it  shall  aiypear  to  the  justice  or  justices  by  whom 
any  such  warrant  of  commitment  against  such  prisoner 
shall  be  granted  as  aforesaid  that  such  prisoner  hath 
money  sumdent  to  pay  the  expenses  or  some  part  thereof, 
of  conveying  him  to  such  gaol  or  prison,  it  shall  be  lawful 
for  such  justice  or  justices,  in  lus  or  their  disoretion,  to 
order  such  money  or  a  sufficient  part  thereof  to  be 
applied  to  such  purpose. 

By  tbe  Frieons  Act  1865  (28  ft  29  Yiot.  o.  126), 
sect.  5,  the  prison  aathorities,  for  the  parposes  of 
that  Act,  are  declared  to  be : 

1.  As  respects  any  prison  belonging  to  any  county, 
except  as  noreinafter  mentioned,  or  to  any  Biding, 
Division,  Hundred,  or  Liberty  of  a  county,  having  a 
separate  court  of  Quarter  sessions,  the  justices  in  quarter 
sessions  assemblea. 

By  the  PriRon  Act  1877  (40  ft  41  Yiot.  a  21), 

B.  4: 

AH  expenses  incurred  in  respect  of  the  maintenance  of 
prisons  to  which  this  Act  applies,  and  of  the  prisoners 
tiierein,  shall  be  defrayed  out  of  moneys  provided  by 
Parliament. 

By  sect.  28 : 

A  prisoner  shall  be  deemed  to  be  in  lesal  custody  when- 
ever ne  is  being  taken  to  or  from,  or  whenever  he  is  con- 
fined in,  any  prison  in  which  he  may  be  lawfuU^r  confined, 
or  whenever  ne  is  working  outside  or  is  otherwise  beyond 
the  walls  of  an^  such  prison  in  the  custody  or  under  the 
control  of  a  prison  officer  belonging  to  such  prison,  and 
any  constable  or  other  officer  acting  under  the  order  of 
any  justice  of  the  peace  or  magistrate  having  power  to 
commit  a  prisoner  to  prison,  may  convey  a  prisoner  to  or 
from  any  prison  to  or  from  which  he  may  be  legally  com- 
mitted or  removed,  notwithstanding  such  prison  may  be 
beyond  the  oonstablewiok  or  other  jurisdiction  of  such 
constable  or  officer^  in  the  same  manner  and  with  the 
same  incidents  as  if  such  i>rison  were  within  such  con- 
fltablewick  or  other  jurisdiction. 

By  sect.  57 : 

A  "  prisoner  "  for  the  purposes  of  this  Act,  means  anv 
person  committed  to  prison  on  remand  or  for  trial,  safe 
custody,  punishment  J  or  otherwise  ;  and  "  the  mainte- 
nance of  a  prisoner  "  mdudes  all  su<^  necessary  ezpeuBes 
incurred  in  respect  of  a  prisoner  for  food,  clothing,  cus- 
tody, safe  conduct,  and  removal  from  one  place  of  con- 
finement to  another,  or  otherwise,  from  the  period  of  his 
committal  to  prison  until  his  death  or  discharge  from 
prison,  as  would  if  this  Act  had  not  passed,  have  been 
payable  by  a  prison  authority ;  with  this  proviso,  that 
nothing  in  this  Act  shall  exempt  a  prisoner  from  payment 
of  any  costs  or  expenses  in  respect  of  his  conveyance  to 
prison  or  otherwise,  which  he  would  have  been  liable  to 
pay  if  this  Act  had  not  passed. 

By  seot.  61 : 

In  this  Act  the  expression  "prison  authorities,*' 
"  justicea  in  sessions  assembled,"  and  "visiting  justices,' 
shall  respectively  have  the  same  meaning  in  relation  to 
any  prison  as  the^  have  in  the  Prison  Act  1865,  and  ex- 
pressions defined  m  that  Act  have  the  same  meaning  also 
m  this  Act. 

The  Solieiior-Qeneral  {Sir  n.  GifEard,  Q.O.),  with 
him  Avory,  argued  for  the  plaintiff. — These  sams 
of  money  are  payable  to  the  plaintiff  by  the  defen- 
dant nnder  27  (xeo.  2,  c.  8,  s.  1,  bat  not  oat  of  the 
fands  of  the  prison  authority  of  the  coanty.  The 
«»zpen8e8  transferred  to  the  consolidated  fund  by 
the  Prison  Act  of  1877  are  only  those  which  were 
before  payable  by  the  prison  authorities,  who  are 
defined  to  be  the  justices  at  quarter  sessions. 
These  expenses,  too,  are  limited  to  the  period  of 
each  prisoner's  incarceration,  as  appears  from  sect. 


4  of  the  Prison  Act  1877,  and  do  not  indade  those 
of  conveyance  to  prison.  *'  From  the  period  of 
his  committal  to  prison,"  which  are  the  words  nsed 
in  sect.  57,  most  mean  from  his  reception  in  prison. 

HerseheU,  Q.G.  (with  him  E.  Clarke)  for  defen- 
dant.— By  the  Prison  Act  1877  all  prisons  are 
transferred  from  the  management  of  tne  i^revioos 
prison  authorities  to  that  of  the  Home  Secretary, 
and  provision  is  made  amongst  other  things  for 
commitments  to  distant  prisons,  in  cases  which 
were  before  required  to  be  only  to  prisons  in  the 
coanty.  This  may  involve  additional  expense  in 
the  conveyance  of  prisoners,  although  generally 
economy,  which  is  the  object  of  the  Act,  may  be 
advanced  thereby ;  and  it  would  be  at  all  events 
reasonable  that  this  liability  should  be  borne  by 
the  same  fund  which  secures  the  advantaffe  of  the 
transfer  of  management ;  and  the  only  oifiBcolty 
in  so  interpreting  the  57th  section  is  the  payment 
of  these  expenses  by  the  treasurer  of  the  county. 
He,  however,  pays  the  expenses  incurred  by  the 
prison  authority,  and  the  omission  of  express  men- 
tion of  that  authority  does  not  necessarily  imply 
that  the  treasurer  is  to  pay  the  money  out  or  a 
different  fund.  The  28th  section  shows  that  the 
Act  is  net  limited  in  its  application  to  the  period 
or  place  of  actual  incarceration.  The  26tn  sect 
of  11  &  12  Yict.  c.  42,  renders  the  prisoner  him* 
self  liable  for  his  conveyance,  instead  of  the  trea- 
surer of  the  county  or  overseers,  in  case  of  his 
having  sufficient  money.  If,  therefore,  these  ex- 
penses are  not  transferred  by  the  Prison  Act 
1877,  the  proviso  of  sect.  57  must  be  entirdy 
superfluous. 

The  BolidfovQenwal  in  reply. — ^The  proviso  of 
this  section  57  must  be  assumed  to  have  been  in- 
serted merely  ex  abundanHd  cautelcB  :  at  all  eventi 
its  inapplicability  to  any  possible  state  of  ciroum- 
stancee  is  no  sufficient  reason  for  overriding  tbe 
express  words  of  the  enacting  part  of  the  section. 

Lush,  J. — This  is  a  matter  which  is  not  free 
from  doubt,  but  I  am  inclined  to  accept  the  ftrKU- 
ments  of  the  Solicitor- General  and  give  judg- 
ment for  the  plaintiff.  It  is  clear  from  the  statutes 
passed  before  the  Prison  Act  1877  that  the  ex- 
penses of  the  kind  incurred  in  this  case  were  pay- 
able by  the  treasurer  of  the  county  without  refer- 
ense  to  the  prison  authority,  except  when  the 
prisoner  was  himself  able  to  pay  the  amount.  This 
Prison  Act  imposes  the  future  expenses  of  prisons 
and  of  the  prisoners  therein  upon  the  Treasury, 
and  we  have  to  look  at  sect.  57  to  see  what  those 
expenses  are :  the  words  most  nearly  applying  to 
the  matters  in  dispute  are  for  safe  conduct  and  re- 
moval from  one  place  of  confinement  to  another,  or 
otherwise,  from  the  period  of  a  prisoner's  committsl 
to  prison  until  his  discharge,  as  would  have  been 
payable  by  a  prison  authority.  These  were  ex- 
penses not  literally  payable  by  a  prison  authority, 
and  we  must  consider  whether  the  section  can 
include  anything  more.  It  is  no  doubt  natural 
to  expect  from  a  proviso  that  it  should  rehite  to 
something  referred  to  in  the  enactment ;  but  I 
cannot  say  that  it  is  enough  of  itself  to  imply  such 
an  enactment,  when  other  provisions  are  inconsiB- 
tent  therewith.  Looking  at  the  4th  section,  the 
Act  appears  to  relate  to  the  period  of  i 
prisoner's  being  actually  in  prison,  and  tbe  ex- 
penses incurred  during  that  period  are  those 
treated  by  the  57th  section :  committal  to  pruoo 
must  mean  reception  in  prison,  not  the  act  of  com- 


MAGISTRATES'   CASES. 


198 


QJ5.  Div.] 


Bbg.  v.  Thx  Ihstitxjtion  07  Civil  EHODnsBBS. 


[Q.B.  DiT. 


mitmentbj  ihe  magistrate.  The  expeoseB  whioh 
would  have  been  payable  by  a  prison  aathority  do 
not  tOQch  these  diarees,  and  the  matter  would 
have  been  plain  enoago  except  for  this  unfortunate 
provisa  I  see  nothing  to  which  it  can  refer,  but 
the  enactine  part  is  to  my  mind  sufficiently  clear, 
and  my  only  conclusion  is  that  it  must  be  rejected 
as  superfluous.  I  think  our  judgment  must  be  for 
tiie  plaintiff. 

Hahistt,  J. — I  am  of  the  same  opinion,  and  I 
found  my  judgment  mainly  on  the  words  '*  such 
necessary  expenses  "  as  would  "  have  been  payable 

Sr  a  prison  au^ority."  Mr.  Herschell  says  that 
e  treasurer  of  a  county  is  required  to  pay  these 
charges  as  representing  the  county  justices  who  are 
the  prison  authority.  There  are,  however,  two 
cases  |>rovided  for  in  sect.  26  of  11  &  12  Yict  a  42, 
one  being  in  Middlesex  and  one  in  any  county 
other  than  Middlesex :  if  it  were  intended  tiiat  the 
prison  authority  should  defray  these  charges  in 
either  case,  it  would  have  probably  been  so  in 
both;  afcaU  events  it  would  nave  been  strange  if 
the  state  of  things  were  different  in  the  two 
cases,  and  it  must  be  so  if  sect.  57  is  to  be  read  as 
Mr.  Herschell  contends.  I  think  we  must  reject 
the  proviso  as  without  effect,  but  that  is  the  only 
difficulty  in  deciding  as  we  do. 

Judgment  for  plavniif. 

Solicitors  for  plaintiff,  Hare  and  Fdlf  for  the 
Treasury  Solicitor. 
Solidtor  for  defendant,  F.  F.  BmaHpeiee, 


Nov.  8  and  Dee.  18, 1879. 

(Before  Fisld  and  Maitibtt,  JJ.) 

Sbo.  v.  The  JsvnrvTiov  op  Civil  Eitoihxbbs.  (a) 

Foot  rate — Exemjptum — Society  for  adoaneement  of 
eeienee  4/n  ihe  xntereet  of  a  fo/rticuUur  profession 
— 6  |-  7  Vict.  e.  36,  s,  1. 

The  InsiUuiion  of  CivU  Engineers  is  not  a  society 
insHiuted  exdusioely  for  the  pwrpose  of  sdenee, 
within  6  4*  7  Viet,  e,  36,  s.  1,  inasimwih  as  it  is 
iaJtended  tofwrther  the  interests  of  a  pcuriieuUir 
profession  €u  weU  as  to  promote  ike  adoaneement 
cf  sdeni^  knowledge. 

This  was  a  case  stated  by  the  Oourt  of  Quarter 
Sessions  for  the  county  of  Middlesex,  in  the  matter 
of  an  appeal  against  a  poor  rate  made  by  the 
dmrchwardens,  overseers,  and  vestrymen  of  the 
pttishes  of  St.  Margaret  and  St.  John,  West- 
minster, on  the  16th  April  1877,  in  which  the 
Xnstitution  of  Civil  Engineers  were  the  appellants, 
and  the  said  churchwardens,  &c.,  were  the  re- 
ipondents.  The  oourt  confirmed  the  rate  with 
ooets,  but  stated  a  case  for  the  opiniou  of  the 
Queen's  Bench  Division  €d  tiie  High  Court  of 
Justice. 

Casx. 
A  rate  for  the  relief  of  the  poor  of  the  parinbes 
of  8t  Mai^ret  and  St.  Jonn  the  Evangelist, 
Westminster,  in  the  county  of  Middlesex,  and  for 
other  purposes  chargeable  thereon  according  to 
Iaw,  was  duly  made  by  the  respondents,  in  pur- 
inance  of  an  Act  passed  in  the  25th  year  of  the 
RiRU  of  Kinp;  George  II.,  intituled  "  An  Act  for 
the  better  relief  and  employment  of  the  poor  in 
the  pariithes  of  St.  Margaret  and  St.  John  the 
Eyapgeliet,  in  the  City  of  Westminster,"  on  the 

M  Beported  bT  A.  H.  Potur,  Eiq,,  Banister>«l-Law. 
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16th  April  1877,  after  the  rate  of  2s,  Id,  in  the 
pound,  and  was  duly  allowed  and  published  accord- 
mgto  law. 

The  valuation  list  for  the  said  parishes  made  in 
1870,  and  in  force  from  that  time  until  the  said 
valuation  list  of  1875  came  into  force,  contained  a 
similar  entry  with  respect  to  the  appellants'  said 
premises. 

In  the  year  1828  Thomas  Telford,  a  fellow  of 
the  Boyal  Societies  of  London  and  Edinburgh,  and 
others  nad  formed  themselves  into  a  society  for 
the  general  advancement  of  mechanical  science, 
and  more  particularly  for  promoting  the  acquisi- 
tion of  that  species  of  knowledge  which  constitutes 
the  profession  of  civil  engineer,  being  the 
art  of  directing  the  great  sources  of  power  in 
nature  for  the  use  and  convenience  of  man  as  the 
means  of  production  and  of  traffic  in  states, 
both  for  external  and  internal  trade,  as  applied  in 
the  construction  of  roads,  bridges,  aqueducts, 
canals,  river  navigation,  and  docks,  for  internal 
intercourse  and  exchange,  and  in  the  construc- 
tion of  ports,  harbours,  moles,  breakwaters,  and 
lighthouses,  and  in  the  art  of  navigation  by  artificial 
power  for  the  purposes  of  commerce,  and  in  the 
construction  and  adaptation  of  machinery,  and  in 
the  drainiu^  of  cities  and  towns. 

The  said  society  was  by  royal  charter,  dated  the 
3rd  June  1828,  incorporated  for  the  purposes 
aforesaid  bv  the  name  of  **  The  Institution  of  Civil 
Engineers. 

Fower  is  given  to  the  members  of  the  said 
corporation  bv  the  said  charter  to  hold  general 
meetings,  which  are  empowered  to  make  and 
establish,  and  from  time  to  time  alter,  vary,  or 
revoke  such  bye-laws  as  they  should  deem  to  be 
useful  and  necessary  for  the  regulation  of  the 
corporation,  for  the  admission  of  members,  for  the 
management  of  the  estates,  goods,  and  business  of 
the  corporation,  and  for  fixing  and  determining 
the  manner  of  electing  the  president  and  other 
officers.  A  printed  copy  of  the  said  charter  and  of 
the  bye-laws  in  force  at  the  time  of  making  the  said 
rate  is  hereunto  annexed,  and  is  to  be  taken  to 
form  part  of  this  case. 

By  paragraph  2  of  sect.  15  of  the  bye-laws  it  ii 
provided  that,  under  no  pretence  whatever,  shall 
the  property  and  effects,  or  the  income  or 
revenue  of  the  institution  derived  from  the 
voluntary  contributions  of  members,  or  otherwise 
howsoever,  be  applied  in  making  any  dividend, 
gift,  division,  or  bonus,  unto  or  between  any  of 
the  members,  and  the  same  is  thereby  expressly 
prohibited  in  conformity  with  the  fundamental 
law,  and  the  therein  alleged  invariable  practice  of 
the  institution,  as  acted  upon  from  its  first  estiib- 
lishment,  and  that,  therefore,  no  proposition  in 
contravention  thereof  shall  be  entertained  by  the 
council,  or  by  any  meeting,  whether  general  or 
special,  of  the  members  of  the  institution.  In 
conformity  with  this  bye-law,  the  institution  has 
not  made,  and  does  not  make,  any  dividend,  gift, 
division,  or  bonus,  except  any  which  may  from 
this  case  appear  to  be  so  made  unto  or  between 
any  of  its  members.  . 

Although  the  institution  derives  part  of  its 
yearly  income  from  sums  invested,  yet  it  is  sub- 
stantially supported  hj  the  annual  contributions 
of  its  members  paid  m  pursuance  of  sect.  tJ  of 
the  said  bye-laws,  and  as  appears  by  the  abstract 
of  receipts  and  expenditure  contained  in  the 
annual  report  of  the  council,  dated  the  18th  Dec. 
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187?«  whioh  ifl  hereunto  annexed  and  is  to  be  taken 
to  form  part  of  thia  case. 

The  appellants  oocapy  the  said  house  and 
premises  iTo.  25,  Great  George-street,  West- 
minster, mentioned  in  the  rates  and  valuation  list 
hereinbefore  set  forth,  and  hereinafter  called  *'  The 
Institution, "  for  the  transaction  of  their  business 
and  for  carrying  into  effect  their  purposes. 

The  appellants  maintain  a  library  at  the  institu* 
tion  consisting  of  works  bearing  upon  the  pur- 
poses of  the  institution  as  specified  in  the  charter, 
and  (^  works  bearing  upon  soienoe  in  general. 
The[7  also  maintain  there  a  reading-room  wherein 
periodicals  of  a  similar  character  are  provided  for 
the  use  of  members.  The  reading-room  is  ^so 
supplied  with  the  Times,  Btcmda/rS,  Daily  News, 
and  DaHy  Telegraph  newspapers.  The  appellants 
have  collected  ana  continue  to  collect  in  the  insti- 
tution maps  and  engineering  publications  and 
plans  and  arawinffs  of  engineering  works  from  aU 

Earts  of  the  world.  Models  are  occasionally  ex- 
^  ibited  at  the  institution,  when  papers  are  read  to 
illustrate  the  subjects  of  such  papers,  but  there  is 
no  model-room  or  permanent  exhibition  of  models. 

The  council  invite  original  communications  or 
papers  upon  such  subjects  as  those  set  forth 
m  the  said  annual  report  hereunto  annexed. 
Those  papers  whioh  the  council  select  are 
read  at  meetings  held  at  the  institution,  and 
discussion  upon  uiem  follows.  The  papers  are  after- 
wards printed  and  circulated  among  the  members. 

The  mstitution  does  not  recrulate  the  etiquette 
or  discuss  at  ite  meetings  the  discipline  of  the 
profession  of  civil  engineer. 

The  appellante  gnjit  certificates  or  diplomas  to 
all  members  showing  the  status  of  each  in  the  in- 
stitution ;  the  following  is  the  form  of  such  certi- 
ficate or  diploma : 

The  Institatioii  of  Giril  Eiurmeen  (esiabliflhed  1818). 

Inoorporttted  by  BoTid  Charter  A.D.  1828. 
These  are  to   oertify  that   .  Ib  of  the 

Institation  of  Ciyil  Engineers,  a  eooiety  for  promoting 
the  aoqnisition  of  that  speoies  of  knowledge  which  con- 
Btitatea  the  profession  of  a  ciyil  engineer,  whereby  the 
great  aonroes  of  power  in  nature  are  oonyerted,  adapted, 
and  applied  for  the  use  and  oonyenience  of  man. 
Witness  our  hands  and  seals  at  Weatmuuiter,  this 
day  of  187  . 

President. 
Secretary. 

An  institution  called  "  The  Benevolent  Fund  of 
the  Institution  of  Civil  Engineers"  was  estab- 
lished in  1864,  and  is  conducted  in  accordance  with 
certain  rules,  a  copy  whereof  is  hereunto  annexed, 
and  is  to  be  taken  to  form  part  of  this  case.  Such 
benevolent  fund  is  managed  and  the  business 
thereof  is  transacted  b^  a  committee  of  members 
of  the  appellants'  society  at  the  institution,  and 
the  appellants'  secretary  is  honorary  secretary 
thereof. 

The  investments  of  the  said  benevolent  fund 
amount  to  25,0002.,  and  its  annual  income  exceeds 
2000L  Certain  petty  expenses  in  connection  with 
such  fund  are  piaid  during  each  year  out  of  the 
appellants'  funds,  and  are  repaid  during  the  follow- 
ing year,  as  appears  by  the  said  abntract  of  receipts 
and  expenditure  contained  in  the  said  annual 
report.  This  benevolent  society  is  a  distinct  body 
from  the  Institution  of  Civil  Engineers. 

The  members  of  the  institution  are  not  obliged 
to  contribute  to  the  said  benevolent  fund,  but 
about  one-fourth  of  them  do  so  contribute. 

By  sect.  18  of  the  bye-laws,  paragraph  2,  the 


oounoil  of  the  institution  have  the  power  to  grant 
from  time  to  time  as  they  ma^  think  fit,  the  use 
of  the  rooms  of  the  institution  to  any  persons 
who  may  be  desirous  of  having  lectures  delivered 
on  subjects  connected  with  objects  of  the  institution. 

Under  power  of  the  last- mentioned  bye-law,  the 
appelluits  lend  their  rooms  for  papers  to  be  read 
at  the  rooms  d  the  institution  on  subjeota  con- 
nected with  its  objects  by  members  of  sudi 
societies  as  the  Institution  of  Mechanioal  Engi- 
neers, the  Iron  and  Steel  Institute,  the  Meteoro- 
logical Bociety,  and  the  Society  of  Telegraph 
En^eers.  "^o  charge  whatever  is  made  to  these 
societies  for  this  accommodation,  nor  indeed  are 
any  sums  reoeived  from  them  to  repay  incidental 
expenses  for  lighting  or  otherwise,  and  the  mem- 
bers of  the  appdlants'  instutition  as  well  as  those  of 
the  particnhur  society  accommodated  have  fireo 
adnuasion  to  such  meetings. 

The  only  person  who  resides  upon  the  premises 
is  a  housekeeper,  who  resides  there  solely  £ar 
the  purpose  of  taking  care  of  the  premises  and 
their  oontente.  On  the  3rd  Nov.  1843  the  barrister 
appointed  to  oertify  the  rules  of  firiendl^  societies 
in  England  duly  certified  that  the  said  institution 
was  entitied  to  the  benefit  of  the  Act  6  &7  Yict. 
0,  36,  intituled  "  An  Act  to  exempt  from  county, 
borough,  parochial,  and  other  local  rates,  land  and 
buildings  occupied  by  scientifio  or  literary 
societies." 

No  objection  was  made  by  the  appellants  to 
either  of  the  said  valuation  lists  of  1870  and  1875. 

The  appellants  duly  gave  notice  of  appeal 
against  the  rate  to  the  general  qaarter  sessions  of 
the  peace  for  the  county  of  Middlesex  on  the 
ground  that  they  were  exempt  from  rateability  by 
virtue  of  the  above-mentioned  Act  6  db  7  Yiot. 
c.  36. 

At  the  hearing  of  the  appeal  the  appellants 
contended  that  the  Institution  of  Civil  Engineers 
was  a  society  instituted  for  purposes  of  science^ 
literature,  or  the  fine  arts,  exclusively  within  the 
meaning  of  6  &  7  Yict.  c.  36,  and  was  therefore 
exempt  from  being  rated  to  the  poor  rate. 

The  respondents  contended,  on  the  other  hand, 
that  the  said  institution  was  not  such  a  society 
within  the  meaning  of  the  said  Act,  and  that 
therefore  the  appellante'  premises  were  righUy 
included  in  the  said  rate. 

The  court  decided  that  the  institution  was  a 
society  estoblished  for  the  acquisition  of  all  thst 
knowledge  which  may  be  useful  to  the  persons 
practising  in  this  country  the  profession  of  a  civil 
engineer,  and  not  exclusively  for  the  promotion  ol 
scientifio  knowledge,  and  that  its  objeote  and  pur- 
suits were  not  such  as  to  bring  it  within  sect.  1  of 
the  6  &  7  Yict.  c.  36,  and  entitle  it  to  exemption, 
and  the  court  accordingly  confirmed  the  said  ratSi 
subiect  to  a  case  for  the  opinion  of  this  court. 

If  the  court  should  be  of  opinion  that  the  appel- 
lante were  not  exempt  from  tne  said  rate  by  virtue 
of  the  said  Act  of  the  6  &  7  Yict.  c.  36,  the  order  of 
sessions  confirming  the  rate  to  be  confirmed. 

If,  on  the  other  hand,  the  court  should  be 
of  opinion  that  the  appelianto  were  entitled  to 
claim  such  exemption,  and  that  they  were  so 
exempt  from  the  said  rate,  the  order  of  quarter 
sessions  to  be  quashed  and  the  said  rate  to  be 
amended  by  striking  out  therefrom  the  name  of 
the  appellants. 

By  6  A  7  Yict  o.  36,  s.  1 : 

Whereas  it  is  expedient  that  societies  estaoliahod  ex- 
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olnsiYely  for  purpoaes  of  aoienoe,  literature,  or  the  fine 
arts  should  be  exempt  from  the  charge  of  oounirr  .  .  . 
and  other  loaJ  rates  in  respect  of  luid  and  buldini^ s 
oooapied  by  them  for  the  tranaaotion  of  their  basmess, 
and  for  oaixjizig  into  effeot  their  pnrpoBefi  ;  be  it  therefore 
enaoted  ....  that  no  person  snail  be  assessed  or  rated 
....  inrespeot  of  any  land,  houses,  Ao.,  bdonging  to 
any  society  instituted  for  poiposes  of  science,  litOTatoe, 
or  the  fine  arts  ezolnsirely,  either  as  tenant  or  as  owner, 
and  oooapied  by  it  for  the  transaction  of  its  business,  ana 
for  carryinlr  into  off  eot  its  purposes,  provided  thatsudi 
society  shall  be  supported  wholly  or  in  part  by  voluntary 
annual  contributions. 

Meadow9  TT^i^  Q.C.  and  Qlen  for  the  respondents. 
—This  society  does  not  come  within  the  exemption 
of  the  Act,  it  ia  not  devoted  exclosivelj  to  the  in- 
terests of  science  or  the  fine  arts.  The  Act  refers 
to  pure  science  and  not  to  applied  science ;  the  arts 
promoted  by  the  society  are  nsef ol  arts  as  dis- 
tineaished^  from  fine  arts.  Educational  societies 
ana  societies  for  the  promotion  of  certain  reli- 
gions doctrines  have  already  been  held  to  be 
not  within  the  exemption.  The  Act  contemplated 
societies  for  the  benefit  of  the  public  at  large  and 
not  for  the  benefit  of  particulfur  professions,  but 
this  institution  is  clearly  intended  to  promote 
the  interests  of  civil  engineers,  and  of  them 
abne  ;  it  cannot  therefore  come  within  sect.  1  of 
the  Act  of  Parliament. 

Sir  H.  Jame9y  Q.G.,  Polcmdp  and  Mead  for  the 

S^pellante. — ^The  societj  here  claims  exemption  on 
e  ground  of  its  scientific  character.  Its  object  is 
to  attain  and  promote  scientific  knowledge.  Inci- 
dentally it  may  provide  rest  or  recreation  for  its 
members,  but  the  main  object  is  the  promotion  of 
science ;  it  is  contended,  however,  that,  in  order  to 
give  the  exemptioa  claimed,  the  science  promoted 
most  be  mere  abstract  science,  it  must  never  be 
M>plied  to  any  useful  purpose.  But  it  would  seem 
that  the  very  object  of  the  exemption  was  to  free 
those  from  the  rates  who  were  studying  science 
for  the  practical  benefit  of  mankind  at  large.  It 
does  not  follow,  because  the  institution  is  asso- 
ciated with  a  particular  profession,  that  on  that 
account  it  ceases  to  promote  the  objects  of  science. 

Mectdowa  White,  Q.O.  in  reply. 

Durinff  the  argument,  the  following  cases  were 
discussed : 

Bea.  V.  CoMwm,  16  Q.  B.  480 ;  18  L.  T.  Eep.  0.  S. 

Reg.  V.  Jbnsf ,  8  Q.  B.  719 ;  7  L.  T.  Bep.  O.  S.  64 ; 
Beg.  T.  Poeock,  8  Q.  B.  729;  7  L.  T.  Bep.  O.  8.  206; 
Beg.  V.  PhUUpa,  10  L.  T.  Bep.  O.  S.  620 ;  17  L.  J. 

83,  M.  C. ; 
Earl  of  Clarendon  v.  8t.  Jamee.  WeebtnMieteTt  10 

C.  B.806;  20  L.  J.  213.  M.  C.  ; 
BmsbJX  InsHtwkum  v.  Veetrg  of  St,  Giles,  3  E.  &  B. 

416; 
Beg,  V.  The  iMtriman  BooUiy,  23  L.  T.  Bep.  O.  S. 

186; 
PufTM  V.  Tram,  3  Exoh.  344 ;  12  L.  T.  Bep.  O.  S. 

379  *% 

Cambridge  PhiloaopTUeal  Bodety  v.  Pariih  of  Holy 

BeptOchre,  4  E.  A  B.  166 ; 
Beg,  T.  The  Zoological  Boeiety  of  London,  23  L.  T. 

Bep.  O.  S.  171 ;  23  L.  J.  189,  M.  C. ; 
Beg.  V.  Overseers  of  Manehester,  16  L.  T.  Bep.O.  8. 

436 ;  20  L.  J.  113, M. C. ;  16Q.B.449; 
Bea.  Y.  Royal  Medical  Society,  30  L.  T.  Bep.  0.  8. 

133. 

Gvr,  adv,  vuU, 
Dee.  18. — ^Field,  J.— This  is  a  case  stated  by 
the  Court  of  Quarter  Sessions  for  the  county  of 
Middlesex,  and  the  question  asked  of  us  by  the 
ooort  is  whether  the  respondents  are  entitled  to 
claim  exemption  from  the  payment  of  their  share 


of  the  money  to  be  raised  by  local  taxation  on  the 
ffroand  that  they  are  exempted  from  rateability  by 
tne  operation  of  the  Act  of  6  &  7  Yict.  c.  36,  as  a 
society  instituted  exclusively  for  the  ^  purposes  of 
science,  literature,  or  the  fine  arts,"  and  whether 
the  premises  occupied  by  the  appellants  were  at 
the  time  of  the  rate  exclusively  used  for  any  of 
such  purposes.  Upon  the  argument,  the  numerous 
cases  in  which  the .  statute  relied  upon  has  been 
the  subject  of  judicial  decision  were  ably  and  suc- 
cinctly brought  before  us,  and  although  at  the 
time  of  the  argument  I  entertained  very  little 
doubt  as  to  what  my  decision  ought  to  be,  I  have 
considered  it  right  to  go  carefuUy  through  the 
authorities  before  delivering  my  judgment.  The 
result  is  to  make  the  case,  to  my  miod,  a  very 
plain  one.  The  clear  object  of  the  Act,  although, 
as  has  been  observed,  the  langua^  of  it  is  not  so 
definite  as  it  might  have  been,  is  to  encourage 
persons  to  associate  together  and  by  voluntanr 
subscriptions  to  raise  a  fund  by  means  of  which 
subjects  of  science,  literature,  and  the  fine  arts 
mav  be  discussed  and  a  knowledge  of  them  widely 
diffused  so  as  to  extend  and  promote  the  general 
knowledge  and  refinement  of  society  at  large. 
Whether  such  a  result  should  hate  been  sought 
at  the  expense  of  a  limited  area  of  the  body 
politic  rather  than  by  imperial  taxation  is  not 
the  question.  The  statute  nas  said  that  such  is 
to  be  the  case,  and  we  have  only  to  construe  its 
meaning.  The  object,  however,  of  the  enactment 
and  its  umitation  exclusively  to  matters  of  science 
which  may  be  useful  or  of  advantage  to  the  body 
at  large,  and  not  to  the  advantage  or  pleasure  of 
any  particular  body  or  association,  is  shown  by  the 
prombition  of  any  dividend  or  personal  gain  to  the 
members  of  the  society.  It  is  further  made  clear 
when  it  is  observed  that  whereas  in  dealing  with 
the  purposes  of  science  and  literature  the  lan- 
guage of  the  enactment  is  large  enough  to  include 
all  science  and  literature,  whether  abstract  and 

Sure,  or  applied  to  any  particular  object ;  yet,  in 
ealing  with  art,  which,  without  any  addition, 
might  mean  either  pure  "art,"  or  an  art  or 
mystery  professional,  or  handicraft,  the  Lejgislature 
adds  the  limitation  "  fine  "  to  point  the  limitation 
I  have  adverted  to.  In  the  case  of  art,  therefore, 
the  limited  object  of  the  statute  is  dearly 
expressed,  and  so  in  the  case  of  science  and 
literature  the  same  limitation  ought  to  prevail.  In 
the  hands  of  the  philosopher  and  man  of  science 
and  literature,  science,  although  practically  applied 
for  the  purpose  of  experiment  and  advancement 
of  the  general  state  of  knowledge,  is  so  applied 
without  any  material  or  substantial  intention  of 
advantage  or  gain  or  of  enjoyment  by  the  indi- 
vidual ;  whereas  "  science  "  seems  to  me  to  cease 
to  be  science  within  the  meaning  of  the  exemption 
when  it  is  acquired,  communicated,  or  made 
use  of  for  the  purpose  of  being  applied  or 
used  for  the  individual  object,  advantage,  or 
gain  of  the  members  of  the  associated  body. 
The  "  science  "  as  applied  by  the  manufacturer  or 
engineer  is,  no  doubt,  still  science  generally,  but 
it  is  not  the  science  which  the  Legislature  intended 
to  exempt  from  local  taxation.  That  this  is  so  is, 
I  think,  clear  upon  principle,  and  the  authorities 
cited,  taken  as  a  whole,  bear  out  this  view.  "No 
doubt  it  has  been  tbouKbt  that  the  Court  of 
Queen's  Bench  in  some  of  the  earlier  cases  carried 
the  exemption  at  least  to  its  furthest  limits,  but 
all  the  later  cases  are  in  favour  of  its  stricter 
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limitation.  The  application  of  the  rale,  therefore, 
beoomee  in  each  case  a  qnestion  of  fact.  What  is 
the  purpose  of  the  institntion  claiming  exemption  P 
Is  it  instituted  purely  and  ezolusively  for  the 
purposes  of  **  science  "  as  I  have  defined  it,  or  is 
it  instituted  primarily  and  substantially  for  the  ' 
aoquisition  by  enioyment,  advancement^  or  educa- 
tion in  the  knowledge  of  the  art  or  profession  of 
the  members  oomposing  the  institution  P  It  may 
be  put  that  the  discussion  of  "  science  *'  in  any 
shape  is  as  productive  of  advanta^  to,  as  that  of 
literature  is  of  enjoyment  by,  the  individuals  who 
compose  the  institution.  But  if  the  advance- 
ment and  acquisition  of  science,  taken  generally, 
is  the  main  and  substantial  object  of  the  associa- 
tion, then  the  necessary  concomitant  of  advantage 
and  enjoyment  to  the  individual  does  not  destroy 
the  exemption.  And,  in  like  manner,  if  the 
primary  and  substantial  purpose  of  the  institution 
IS  the  advantage  and  gam  of  a  particular  body  of 
professional  men,  exercising  a  professional  art  by 
which  to  earn  their  livelihood,  the  fact  that  those 
objects  axe  gained  by  the  discussion  and  promo- 
tion of  such  science  as  if  applied  to  their  art  will 
advance  their  individual  and  professional  interests 
will  not  protect  the  society  from  taxation.  For 
the  purpose  of  deciding  under  which  head  the 
institution  in  question  must  be  ranged,  I  have 
carefully  considered  the  terms  of  their  charter 
and  bye-laws,  and  the  purposes  for  which  their 
premises  were  used,  and  I  cannot  but  come  to  the 
oondusion  that  neither  the  purpose  nor  the  use  is 
within  the  meaning  of  the  Legislature  as  giving 
exemption.  ^  I  find  from  the  eharter  and  bye-laws 
that  it  calls  itself  an  institution  of  civil  engineers, 
of  the  members  and  intending  members  of  which 
profession  it  is  substantially  composed,  and  the 
slight  admixture  of  persons  other  tlum  members 
of  that  profession,  or  their  pupils,  does  not  destroy 
that  limitation  and  distinctive  character.  Again, 
I  find  that  all  the  science  and  Uterature  to  which 
the  charter  refers  converge  upon  one  point — the 
education  and  advancement  of  its  members  in  the 
particular  professional  art  of  a  civil  engineer,  in 
which  they  are  engaged,  and  by  which  they  earn 
or  are  to  earn  their  living.  That  this  is  the  sub- 
stantial purpose  of  the  institution,  as  expounded 
by  their  charter  and  bye-laws,  is  shown  by  the  re- 
port of  the  council,  wmch  also  shows  the  purpose 
lor  which  they  "use"  the  rateable  heredita- 
ments, for  we  find  that,  out  of  a  gross 
income  of  upwards  of  11,0002.,  upwards  of  5000L 
is  devoted  to  the  advancement  of  professional 
objects  and  interest.  I  might  point  out  various 
other  elements  of  the  purposes  for  which  the 
society's  premises  are  used,  which  seem  to  me  to 
tend  in  the  same  direction,  and  which  lead  me  to 
the  conclusion  that  the  "  science  "  for  the  diffusion 
of  which  the  lectures  and  papers  serve  is  ancillary 
and  subordinate  to  the  main  purpose  and  object  of 
the  institution.  There  was,  however,  one  parti- 
cular use  of  the  premises — ^viz.,  that  of  the  Com- 
mittee of  the  Benevolent  Association,  a  body, 
which  almost  admittedly  did  not  come  within  the 
exemption  upon  which  I  was  prepared  to  express 
an  opinion,  if  my  decision  in  favour  of  the  appel- 
lants rested  upon  it ;  but,  as  my  judgment  has  so 
much  broader  a  scope,  I  prefer  not  to  express  an 
opinion  upon  it.  ^  The  result,  therefore,  is  that  I 
hold  the  institution  not  to  be  exempt,  and  give 
judgment  in  favour  of  the  respondent  parishes. 
Saxibtx,   J. — The   question   in  this   case   is 


whether  the  premises  occupied  by  the  Booiet^  of 
Civil  Engineers  in  Great  G^rge-street,  ^Vest- 
minster,  are  exempt  firom  local  rates.  The  appel* 
hmts  contend  that  oivil  ensrineeriiur  is  a  soienoe 
within  the  meaning  of  the  o  &  7  Vict.  c.  36,  and 
that  the  primary  object  of  their  institution  is  the 
advanoement  of  that  soienoe,  all  else  which  thsj 
do  being  incidental  and  ancillary  to  that  otgeotp 
Consequently  they  are  exempt  firom  rates  for  nlief 
of  the  poor.  The  respondents  contend,  first,  that 
whether  civil  eneineering  in  the  abstract  be  or  be 
not  a  science  witnin  the  meaning  of  the  Act  (whioh 
they  deny),  the  primary  object  of  the  sodel^  isthe 
instruction  of  its  members  in  various  subjects  in 
which  it  is  useful  for  them  to  be  instructed,  in 
order  that  they  may  be  the  better  qualified  to 
practise  their  profession  of  civil  engineers. 
Secondly,  they  contend  that,  assuming  the  appel- 
lants would  otherwise  be  entitled  te  exemption, 
they  are  not  so  entitled,  because  they  permit  a 
society  or  institution  called  ''The  Muevoleot 
Fund  of  the  Society  of  Civil  Bngineers  **  to  meet 
and  transact  their  business  in  the  premises  in 
question.  It  is  well  settled  by  a  number  of 
authorities  whioh  were  cited  in  the  course  of  the 
arg[ument,  that,  in  deciding  whether  any  particuhur 
society  is  within  the  Act,  regard  must  be  had  to 
the  primary  nurpose  for  which  it  was  formed. 
The  Uourt  of  Quarter  Sessions  came  to  the  con- 
clusion upon  the  foots  proved,  that  the  Institution 
of  Civil  iingineers  is  a  society  established  "  for 
the  aoouisition  of  ail  that  knowledge  whioh  may 
be  useiul  to  persons  practising  in  this  country 
the  profession  of  a  civil  engineer,  and  not  ex- 
clusively for  the  promotion  of  scientific  know- 
ledge, and  that  its  objects  and  pursuits  were  not 
such  as  to  bring  it  within  the  Act,  and  entitle  it  to 
exemption."  In  that  conclusion  I  concur.  So  far 
as  the  ouestion  is  one  of  &ot  it  would  be  enough 
to  say  tnat  there  was  evidence  for  the  considera- 
tion of  the  justices,  but  I  do  not  see  how  they 
could  properly  have  come  to  any  other  conclusion 
either  in  &ot  or  law,  for  the  following  reasons. 
The  purpose  of  the  society  is  stated  in  their  charter 
of  incorporation  to  be  "  for  the  general  advance- 
ment of  mechanical  science  and  more  particularly 
for  promoting  the  acquisition  of  that  species  of 
knowledge  which  constitutes  the  profession  of  a 
civil  engineer,  being  the  art  of  directing  the  great 
sources  of  power  in  nature  for  the  use  and  oon- 
venience  of  man,  as  the  means  of  production  and 
of  traffic  in  states,  both  for  external  and  internal 
trade,  as  applied  in  the  construction  of  roads, 
bridges,  a()ueducts,  canals,  river  navigation,  and 
docks,  for  internal  interoourse  and  exchange,  and 
in  the  construction  of  ports,  harbours,  moke, 
breakwaters,  and  lighthouses,  and  in  the  art  of 
navigation  by  artificial  power  for  the  purposes  of 
commerce,  and  in  the  construction  and  adaptation 
of  machinery,  and  in  the  drainage  of  cities  and 
towns.*'  The  bye-laws  and  regulations  of  the 
society  under  the  head  of  "  objects  "  of  the  society 
state  that  the  institution  was  established  for  **  the 
general  advancement  of  mechanical  science,  and 
more  particularly  for  promoting  the  aoquisition  of 
that  species  of  knowledge  whioh  constitutes  the 
profession  of  a  civil  engineer."  Under  the  head 
of  "  constitution  "  they  state  that  "  the  Institution 
of  Civil  Engineers  shall  consist  of  three  classes-!- 
viz.,  members,  associates,  and  honorary  members 
with  a  class  of  students  attached."  Students  are 
defined  as  persons  not  under  eighteen  years  of 
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age,  who  are  or  have  been  popils  of  members  or 
anooiatee  of  the  institation,  and  who  have  the 
object  or  intention  of  becoming  ciyil  engineers." 
Baoh  atadent  who  resides  withm  ten  miles  of  the 
General  Post-offioe  pays  two  guineas,  and  each 
other  student  pays  one  and  a  half  ^ineas  per 
anziiim.  The  income  derived  from  this  sonroe  in 
the  year  1877  was  8002.  The  list  of  «  Subjects  for 
'Pij^sn  **  in  the  session  of  1877-78  comprises  fifty 
sab jeots,  including  (8)  the  manufacture  of  cements, 
comparing  the  processes  fdlowed  m  different 
ooanlaien;  (4)  the  manufacture  of  bricks  by 
machinery;  (9)  the  construction  of  warehouses 
and  other  buildings  to  resist  flra ;  (10)  the  warming 
and  ventilation  of  lar^ buildings;  (14)  the  benefits 
and  expedienta  of  imffation  in  India  and  in  other 
warm  climates ;  (37)  Uie  manufiic^ure  of  mineral 
oila,  and  the  lamps  best  adapted  for  their  con- 
sampttonin  dwelhngsand  lighthouses;  (38)  the 
oatpat  of  coal  in  the  United  l^ngdom  as  compared 
with  that  of  other  countries,  illustrated  by 
stetistioB,  showing  where  coal  is  produced,  where 
and  how  it  is  consumed,  and  the  relative  quantities 
exported.  Sevenl  other  subjects  of  a  similar 
character  will  be  found  on  reference  to  the  list. 
I  am  dearly  of  opinion  that  a  societv  having  for 
ita  primary  purpose  the  edification  and  instruction 
of  its  members  and  students  in  sundry  arts 
(more  especially  if  they  are  not  fine  arts),  with  the 
view  of  enabling  them  the  better  to  practise  a  par- 
tioolar  profession,  is  not  a  society  established 
eoudnsively  for  purposes  of  science,  literature,  or 
the  fine  arts  within  the  meaning  of  the  Act  6  &7 
Yiot.  c.  36.  That  such  is  the  primaiy  purpose  of 
the  Institution  of  Civil  Bngineera,  having  regard 
to  their  charter  and  bye-laws,  as  well  as  usage,  I 
oannot  doubt.  On  this  ground,  and  for  these 
reasons,  I  am  of  opinion  that  judgment  must  be 
given  for  the  respondents ;  consequently  it  is  un- 
necessary to  say  anything  on  the  second  point 
taken  on  their  behalf. 

Judgmenifor  respondmUi  with  eoeU. 

Solicitor  for  appellants,  HaUowes,  Price,   and 
HfilUnoeB. 

Solicitor  for  respondents,  /.  0,  F.  Warringlon 
Boger»^ 

OOJiMON  PLEAS  DIVISION. 
Thursday,  Nov.  27, 1879. 
(Before  Lord  Oolebidob,  G.  J.  and  Livdlet,  J.) 
GoRBBT  (app.)  V.  Haigh  (resp.).  (a) 
Lieennng-'Peraona  found   on   Itceneed   premises 
during  prohibited  hours^Lieensing  Aets  1872 
and  1874-^  ^  36  Ftc*.  e.  94,  sect,  25  (6)-37  ^ 
88  Vict.  c.  49,  sect.  30. 

On  ihe  hearing  of  an  information  charging  the 
appeUant  and  nine  other  persons  with  being  upon 
Uceneed  premises  within  prohibited  hours, 
evidence  was  adduced  showing  thalt  ihe  appellant, 
with  other  persons,  had  been  present  at  a  dinner 

(c)  Reported  by  W.  J.  Smith,  Esq.,  BftrrtoteMtt-LAw. 

(b)  85  &  36  Viet.  o.  H  sect.  25 :  "  If,  during  any  period 
mxDg  whioh  any  pTemises  are  required  under  the  pro- 
TJaions  of  this  Act  to  be  dosed,  any  person  is  f onnd  on 
SDok  premiseB,  he  shall,  unless  he  satisfies  the  conrt  that 
he  was  an  inmate,  serrant,  or  a  lodger  en  snob,  premises, 
or  a  b<mdfide  traveUer,  or  that  otherwise  his  presenoe  on 
sneh  premises  was  not  in  oontrayention  of  the  proyisions 
of  i&M  Act  with  respect  to  the  closing  of  licensed 
imauBes,  be  liable  to  a  penalty  not  exceeding  forty 

SBUOUfS." 


given  on  (he  licensed  premises,  and  that  when  (he 
hour  for  closing  arrived  the  a/j^peUant  and  the 
nine  other  persons  named  in  the  information  were 
invited  by  the  landlord  to  remain  and  partake  of 
two  botUes  of  wine  at  his  (the  landlord's)  eospense. 
The  justices  having  convicted  them  on  the  ground 
that,  although  they  had  acted  bond  fide,  the  land^ 
lord  could  not  convert  them  into  his  "private 
friends,**  when  the  hour  of  closing  arrived,  by 
merely  inviting  them  to  remain  and  partake  of 
Uquor  at  his  expense : 

Held,  that  the  conviction  was  right. 

Case  stated  by  Jastioes. 

The  case,  so  far  as  material,  was  as  follows : 

At  a  petty  session  holden  at  Kidderminster,  on 
the  30th  May  1879,  an  information  was  heard, 
preferred  by  G^eorge  Haigh,  chief  saperintendent 
of  police  for  the  said  boroaffh  (hereinafter  called 
the  respondent),  against  Miller  Corbet  (hereinafter 
called  toe  appellant)  and  nine  other  persons,  nnder 
sect  25  of  the  Licensing  Act  1872  (35  &  36  Yict. 
a  94). 

The  information  stated  '*  that  on  the  2l6t  day 
of  May  1879,  at  the  boroagh  of  Kidderminster, 
Miller  Corbet  and  nine  other  persons  were  then 
and  there  found  on  certain  premises — to  wit,  the 
premises  of  one  Land,  then  licensed  for  the  sale 
of  intoxicating  liqnors  by  retail,  there  situate, 
known  by  the  sign  of  the  '  Bay  Horse,'  during 
part  of  the  period  during  which  the  said  premises 
are  requirea  nnder  the  provisions  of  the  Licensing 
Act  1874  to  be  closed." 

The  said  Lund,  the  keeper  of  the  licensed 
premises,  obtained  an  order  of  justices  in  petty 
sessions,  under  sect.  29  of  the  Licensing  Act  1872, 
exempting  him  from  the  proTiBions  with  respect 
to  the  closing  of  premises  between  the  hours  of 
eleven  and  twelve  on  the  night  of  the  20th  May 
1879,  on  the  special  occasion  of  a  farewell  dinner 
given  by  a  Mr.  Priestnall  (who  was  leaving  the 
town)  to  a  number  of  his  fHends,  amongst  whom 
were  the  several  persons  named  as  defendants  in 
the  information. 

Upon  the  hearing  of  the  information  evidence 
was  given  that  the  appellant,  with  the  other  per- 
sons named  as  defendants  and  Priestnall,  were 
seen  to  leave  the  licensed  premises  shortly  before 
one  o'clock  on  the  morning  of  the  said  2lBt  May 
1879. 

Evidence  was  given  on  the  part  of  the  appeU 
lant  that  the  said  Priestnall,  on  the  night  of 
the  said  20th  May  1879,  entertained  a  number 
of  friends  to  dinner  on  his  own  invitation 
and  at  his  own  cost  on  the  licensed  premises,  such 
persons  including  (with  others)  the  appellant  and 
the  several  others  named  as  defendants  in  the  in- 
formation, and  the  said  Lund;  and  they  were 
there  as  the  exclusive  guests  of  the  said  Priestnall 
until  twelve  o'clock  on  the  night  of  the  said  20th 
May  1879. 

It  was  also  given  in  evidence  on  the  part  of  the 
appellant  that  the  said  Lund  at  or  immediately 
before  the  hour  of  twelve  invited  the  appellant 
with  the  other  persons  named  in  the  information  as 
defendants,  and  also  the  said  Priestnall,  to  partake 
of  two  bottles  of  claret  at  his  (Lund's)  own  cost, 
which  they  did,  and  remained  on  the  licensed  pre- 
mises for  the  purpose  of  consuming  the  said  wine, 
until  the  time  they  were  seen  to  leave,  and  that 
no  other  intoxicating  liquor  save  and  except  the 
claret  aforesaid  was  afterwiurds  consumed.    It  was 
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also  given  in  evideuoe  on  the  part  of  the  appellant 
that  the  licensed  premises  were  dosed  against  the 
general  pnblic  from  the  hoar  of  eleven  o'clock  on 
the  20th  May  1879  until  the  appellant  with  the 
others  left  them. 

It  was  contended  on  the  part  of  the  appellant 
and  the  other  defendants  that  the^  were  not  on 
the  licensed  premises  in  contravention  of  the  pro- 
visions of  the  Act  of  Parliament,  and  that  they 
were  therefore  not  liable  to  cqnviction,  and  sect. 
80  of  the  Licensing  Act  1874  was  quoted  as  ex- 
pressly snpportinff  this  view. 

We,  altnough  believing  the  evidence  of  bona 
fides  adduced  on  the  part  of  the  appellant  and  his 
co-defendants,  convicted  them  each  in  a  penalty 
of  1«.  and  costs,  holding  that  it  was  not  competent 
under  the  circumstances  eitiier  for  the  said  Lund, 
the  keeper  of  the  licensed  premises  to  give,  or  for 
the  appellant  and  his  co-defendants  to  accept,  the 
said  two  bottles  of  daret,  and  to  remain  on  the 
licensed  premises  to  consume  them. 

The  question  of  law  arising  on  the  above  case 
for  the  opinion  of  the  court  is  as  follows : 

Whether  the  said  Lund,  the  keeper  of  the 
licensed  premises,  could  under  the  circumstances 
before  stated,  when  the  hour  arrived  for  closing 
the  licensed  premises,  on  his  own  invitatiou  con- 
vert the  appellant  with  the  other  persons  named 
as  defendants  (who  had  all  previously  to  that 
time  been  solely  the  guests  of,  and  entertained  at 
the  cost  of  Prieetnall)  into  private  friends  for  the 
purpose  of  their  consuming  intoxicating  liquor 
on  the  said  licensed  premises  at  the  expense  of 
the  said  Lund.  If  the  court  should  be  of  opinion 
that  we  were  right  in  convicting  the  appellant  as 
before  stated,  then  the  conviction  is  to  stand,  but 
if  the  court  should  be  of  opinion  otherwise,  then 
the  conviction  against  the  appellant  is  to  be 
quashed. 

Edward  Ola/rhe  for  the  appellant. — ^The  appel- 
lant has  been  oonvioted  under  sect.  25  of  the 
Act  of  1872  for  being  upon  licensed  premises 
during  the  time  they  are  required  to  be  closed. 
The  justices  have  found  all  the  facts  in  the  appel- 
lant's favour.  They  have  found  that,  after  the 
hour  of  twelve,  theUme  at  which  the  house  had  to 
be  closed,  the  appellant  and  bis  friends  became  the 
bond  fide  guests  of  Lund,  the  innkeeper ;  therefore 
it  was  not  a  colourable  evasion  of  the  statute,  but  a 
bond  fide  transaction.  The  30th  section  of  the 
Licensing  Act  1874  provides  that  no  person  keep- 
ing a  licensed  house  shall  be  liable  to  a  penalty 
for  supplying  intoxicating  liquors  after  the  hours 
of  closing  to  private  friends  bond  fide  entertained 
by  him  at  his  own  expense.  Lund  is  protected  by 
this  section ;  how  then  can  his  friends  oe  convicted 
under  the  section  of  the  other  Act  P  In  Oooper  v. 
Osborne  (85  L.  T.  Bep.  K  S.  347)  the  private 
friend  of  a  licensed  person  was  bond  fide  entertained 
by  him  after  the  hour  of  closiuff  at  his  expense, 
was  convicted  under  sect.  25  of  the  Act  or  1872. 
The  licensed  victualler  was  protected  by  sect.  30 
of  the  Act  of  1874.     The  Court  of  Exchequer 

Quashed  the  conviction.  In  giving  judgment, 
llessby,  B.  said:  "The  25th  section  of  the 
Lioensmg  Act  of  1872,  which  imposes  a  penalty 
upon  anv  person  found  upon  licensed  premises 
durinff  the  period  the  premises  are  required  to  be 
dosecC  must  now  be  read  with  the  30tn  section  of 
the  Licensing  Act  of  1874,  which  exempts 
licensed  persons  who  supply  intoxicating  liquors 
after  the  nours  of  dosing  to  private  frienids  ooiki 


fide  entertained  by  them  at  their  own  expense. 
That  section  of  the  later  Aot  must  also  exempt 
such  private  friends  so  entertained,  for  their  pre- 
sence on  such  premises  is  no  longer,  to  use  the 
limiting  words  of  sect.  25  of  the  first  Aot,  in  con- 
travention of  the  provisions  of  the  Licensing  Acts 
with  respect  to  the  dosing  of  the  licensed  pre* 
mises." 

No  counsel  appeared  on  behalf  of  the  respon- 
dent. 

Lord  GoLBBiDGi,  0.  J.— I  am  of  opinion  that  the 
magistrates  were  right,  and  that  their  dedsioQ 
must  be  affirmed.  Tne  question  we  are  asked  to 
determine  is,  whether  Lund  could  under  the 
circumstances  before  stated,  when  the  hoar  arrived 
for  dosing  the  licensed  premises,  on  his  own  invi- 
tation convert  the  appellant  with  the  other  pemons 
named  as  defendants  (who  had  all  previously  to 
that  time  been  solely  the  guests  of  and  enter- 
tained at  the  cost  of  Priestnall),  into  private  friendsv 
for  the  purpose  of  their  oonsuming  intoxicatinff 
liquor  on  the  licensed  premises  at  the  expenae  ca 
Lund.  Now  what  are  the  drcumstancee  P  A 
dinner  is  given  by  Priestnall  to  his  friends  aft? 
Lund's  public-house.  Lund  has  obtained  an  ex- 
tension of  the  time  for  dosing  that  evening  until 
twdveo'clock,  and  when  that  time  oomea  a  eonaider- 
able  number  of  the  party  still  remain.  The  land- 
lord says,  ^  If  you  like  to  remain  you  can  have 
another  bottle  of  claret,  and  I  will  not  charge  vou 
for  it."  They  do  stay,  and  the  question  is  wEeuMr 
they  could  thus  be  dianged  imto  private  friends, 
and  escape  the  penalty  of  the  Licensing  Acts. 
The  magistrates,  though  finding  that  the  ^pd- 
lant  and  his  friends  acted  perfectly  bond  fide^  yet 
thought  that  the  law  had  been  infringed ;  and 
without  laying  it  down  as  matter  of  law  that  a 
licensed  victualler  cannot  under  any^  oironm- 
stances  invite  and  make  a  man  his  friend  at  a 
moment's  notice,  so  to  speak,  I  think  this  dedaioa 
must  be  upheld.  The  appellant  was  found  oa 
licensed  premises  during  the  hours  they  were  re- 
quired to  be  dosed,  under  circumstanoes  not 
forming  one  of  the  exemptions  in  sect.  25.  Mr. 
Clarke  has  argued  that  the  appellant  ouffht  not  to 
have  been  convicted,  because  the  landlord  oould 
not  be  convicted.  I  quite  agree  that,  if  Lund  is 
protected,  then  the  appellant  and  his  friends  are 
too ;  but  that  is  the  very  point.  I  think,  although 
he  was  not  proceeded  affsinst^  that  he  was  not 
protected  by  sect.  34  of  the  Act  of  1874.  Without 
saying,  therefore,  that  there  may  not  be  numerous 
cases  where  an  innkeeper  may  ask  persons  to  stay 
after  dosing  time  has  amved  as  his  private 
friends,  I  think  most  mischievous  consequenoes 
miffht  ensue  if  we  were  not  to  hold  the  conviction 
to  have  been  warranted. 

LufBLBT,  J. — I  am  of  the  same  opinion.  Up  to 
twelve  o'clock,  which  was  the  hour  for  doeing,  all 
had  been  the  guests  of  Priestnall.  At  that  time 
some  of  the  guests  go  and  some  stay.  Lund  asks 
those  remaining  to  have  a  oouple  of  bottles  <^ 
claret  at  his  expense,  and  the  magistrates  aak  ua 
to  decide  whether  bjr  doins  so  he  could  oonvert 
them  into  his  own  private  mends.  They  thought 
he  could  not,  and  I  think  they  were  right. 

Oonviction  affirmed. 

Solidtors  for  appellant,  Huni  and  8on. 
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EXCHEQUER  DIVISION. 

Friday,  Nov.  28,  1879. 

(Before  Ebllt,  C.B.  and  Stbfhsv,  J.) 

OvmwBKBw  07  St.  Wbbbxtboh,  Dbbbt  (apps.)  v. 
HuTCHiKsoir  (Teep.).(a) 

▲PPBAL  r&OK  dtfebiob  coubt. 

Poor  raie — Occupier  of  jpremiseB  quiUina  before 
rate  diseharged — LiabuUy  of,  to  rate  where  no< 
followed  by  incoming  occupier — Premises  remain' 
tng  unoccupied — Poor  Bate  Assessment  and  Oolf 
lection  Act  1869  (32  ^  38  Vict,  c  41),  ss.  15  and 
16 — Meaning  of  "  outgoing  occupier  "  in  secL  16. 

The  words  "  otUgoing  occupier "  in  sect*  16  of  the 
Poor  Bate  Assessment  and  OoUection  Act  1869 
(32  ^  33  Vict,  c.  41)  mean  an  outgoing  occupier 
who  is  followed  hy  an  incoming  occupier ;  and 
an  occupier  who  goes  out  of  occupatum  of  pre- 
mises  before  the  period  for  which  a  poor  rate  has 
been  made  has  expired,  withotU  having  discharged 
the  rate  which  was  demanded  of  him  dwring  his 
occupation,  and  who  is  not  succeeded  in  the 
occupation  by  an  incoming  tenant,  is  liable  for 
the  whole  of  such  rate. 

8o  hM  by  KeU/y,  O.B.  and  Stephen,  J.,  reversing 
ihe  decmon  of  the  magistrates  beiow. 

This  was  a  special  ease,  stated  by  jastioea  for  the 
borough  of  Derby  under  20  So  21  Yiot.  a  43,  at 
the  request  of  the  appellants,  for  the  opinion  of  the 
covirt  upon  the  question  of  law  hereinafter  stated, 
whioh  arose  before  Jihem  on  an  application  of  the 
appellants  for  a  distress-warrant  for  oertain 
unpaid  poor  rates  as  follows : 

1.  Upon  the  hearing  of  an  information  preferred 
by  the  appellants  against  the  respondent  under 
sect.  16  of  the  32  &  38  Yiot.  o.  41,  that  the  respon- 
dent, being  the  occupier  of  oertain  premises 
within  the  parish  of  St.  Werburgh,  and  duly 
assessed  in  a  poor  rate  made  on  the  30th  April  1879 
for  the  half-year  ending  29th  Sept.  1879,  had  cot 
paid  and  refused  to  pay  the  same,  although  law- 
rally  demanded  by  the  overseers,  the  said  justices 
dismissed  the  information. 

2.  By  sect.  16  of  the  32  ^c  83  Yiot.  o.  41,  it  is 
enactea  that : 

If  the  ooonpier  aaseBsed  in  the  late  when  made  shall 
oeaae  to  oconpjr  before  the  rate  shall  hare  been  wholly 
diaoharged,  or  if  the  hereditament  being  nnooonpied  at 
the  time  of  the  making  of  the  rate  t^oome  ooonpied 
daring  the  i^eriod  for  which  the  rate  is  made,  the  oyerBeers 
flhaU  enter  in  the  rate-book  the  name  of  the  person  who 
soooeeds  or  oomes  into  the  ooonpation  as  the  oase  may 
be,  and  the  date  when  snoh  ooonpation  commences  so  far 
as  the  same  shall  be  known  to  them,  and  snoh  ooonpier 
ahall  ilianoef orth  be  deemed  to  have  been  aotnaUr  rated 
fieom  the  date  ao  entered  by  the  OTeraeers,  and  shall  be 
liable  to  pay  so  mnoh  of  the  rate  as  shall  be  i>roportionate 
to  the  time  between  the  oommenoement  of  ms  occupation 
and  the  expiration  of  the  period  for  whioh  tiie  ra&  was 
made,  in  like  manner,  and  with  the  like  remedy  of  appeal, 
as  if  he  had  been  rated  when  the  rate  was  made ;  and  an 
outgoing  ooonpier  shall  remain  liable  in  like  manner  for 
ao  mnoh  and  no  more  of  the  rate  as  is  proportionate  to 
the  time  of  his  ooonpation  within  the  period  tor  whidi  the 
xate  was  made;  and  the  12th  section  of  the  statute  17 
Qeo.  2,0.  38,  shall  be  repealed,  {h) 

(a)  Beported  by  Hkhxt  Lbioh,  Eaq^  Barrlster-at-Law. 

(6)  17  0^0.  2,  0.  38,  s.  12  ;  "  And  whereas  persons  fre- 
Qpantiy  remore  ont  of  parishes  and  plaoes  without  pav- 
mg  the  rates  assessed  on  them,  and  other  persons  do 
enter  and  ooonpy  their  honses  or  tenements  part  of  the 
ysar,  by  reason  whereof  great  sums  are  annually  lost  to 
nchpaiiahes  and  plaoes :  Be  it  therefore  enacted,  &o,,  that 
where  any  person  or  persons  shall  come  into  or  occupy  any 
wnue,  Umd,  tenement,  or  hereditament,  or  other  pre- 


3.  The  following  faots  were  either  proved  b«ft>re 
the  justices,  or  admitted  by  both  parties :  that  the 
said  respondent,  Henry  Hutohinson,  was  the  ooon- 
pier of  certain  premises  in  the  parish  of  St. 
Werburgh,  and  duly  assessed  in  a  poor  rate  made 
on  the  30th  April  1879  ;  that  the  said  rate  had 
been  demanded  of  the  said  H.  Hutchinson  by 
the  said  overseers  of  the  poor ;  and  it  was  stated 
by  the  said  H.  Hutchinson,  and  not  denied  by  the 
present  appellants,  that  the  said  H.  Hutchinson 
was  then  about  to  give  up  possession  of  the  said 

§  remises  to  his  landlord,  who  intended  to  pull 
own  the  premises,  and  to  rebuild  on  the  site. 
The  said  Henry  Hutchinson  still  remained  in 
actual  possession  of  the  said  premises  on  the  7th 
Aug.  1879,  and  did  not  in  fact  give  up  possession 
until  9th  Aug.  1879,  when  he  quitted  the 
same  without  naving  paid  the  amount  of  rate 
at  which  he  was  assessed,  and  which  had  been 
demanded  from  him. 

No  new  tenant  would  succeed  or  come  into  occu- 
pation of  the  said  premises  so  occapied  by  the 
said  H.  Hutchinson  until  the  said  premises  would 
be  rebuilt,  which  would  not  be  until  long  after  the 
29th  Sept.  1879. 

4.  It  was  contended  on  the  part  of  the  appellants 
that,  as  there  was  no  incoming  tenant  who  would 
pay  the  balance  of  the  rate,  the  respondent  was 
liaole  for  the  whole  amount,  particularly  as  the 
amount  was  due  from  him  immediately  after  seven 
days  from  the  making  of  the  rate. 

5.  On  the  part  of  the  respondent  it  was  con- 
tended that,  as  ao  outgoing  oocupier,  he  was  liable 
only  for  so  much  and  no  more  of  the  rate  as  was 
proportianate  to  the  time  of  his  ooonpation  within 
the  period  for  which  the  rate  was  made,  that  is, 
from  the  SOth  April  1879  to  the  7th  Aug. 
following. 

6.  The  said  justices,  being  of  opinion  that  the 
respondent  was  not  liable  to  pay  for  a  longer 
period  than  was  proportionate  to  the  time  of  his 
ooonpation  within  the  period  for  which  the  said  rate 
was  made,  gave  their  decision  against  the  appel- 
lants on  the  information  coming  before  them  on 
the  7th  Aug.  1879,  as  before  stated. 

7.  The  question  of  law  upon  which  this  case  is 
stated  for  the  opinion  of  the  court  is,  whether  the 
respondent  was  liable  to  pay  the  whole  of  the 
said  rate,  or  only  so  much  thereof  as  was  proper* 
tionate  to  the  time  of  his  occupation. 

The  following  section  of  the  Poor  Bate  Assess- 
ment and  Collection  Act  1869  (32  &  33  Yict. 
c.  41)  is  also  material,  and  is  referred  to  in  the 
arguments  of  counsel  and  the  judgment  Of  the 
court.     Sect.  15 : 

The  overseers  who  make  the  poor  rate  for  a  period 
exceeding  three  months  mav  declare  that  the  same  shall 
be  ^d  by  instalments  at  such  times  as  thev  shall 
specify,  and  thereupon  each  instalment  only  shall  be  en- 
forceable at  and  when  it  falls  due,  and  the  payment  of  any 
Buoh  instalment  shall,  as  respects  any  qualification  or 

mises  out  of  or  from  whioh  anv  other  person  assessed 
shall  be  removed,  or  which,  at  the  time  of  making  snoh 
rate,  was  empty  or  unoccupied,  that  then  every  person 
so  removing  from,  and  e?ery  person  so  coming  into,  or 
ocoupying  the  same^  shall  be  liable  to  pay  to  snoh  rate  in 
proportion  to  the  tune  that  such  person  occupied  the 
same  respectively  in  the  same  manner  and  under  the  like 
pemalty  w  distress  as  if  such  person  so  removing  had  not 
removed,  or  such  person  so  coming  into  or  occupying 
had  originally  been  rated  and  assessed  in  such  rate, 
which  said  proportion,  in  case  of  dispute^  shall  be  ascer- 
tained by  any  two  of  His  Majesty's  justices  of  the 
peace." 
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Bbo.  v.  F.  Smith  avd  T.  Smith. 


[Gb.  Gas.  Bbs. 


behalf  of  the  prisoner  the  wife  of  the  proseoator. 
She  swore  thati  she  had  freqaently  talked  to  the 
prisoner  in  the  street,  and  also  that  he  had  onoe  or 
twice  Tisited  her  in  her  husband's  hoase,  bat  in 
her  husband's  absence,  before  she  went  away  as 
above  stated.  She  denied  that  any  adultery  had 
taken  place  before  she  left  her  home.  She  swore 
that  she  had  never  told  the  prisoner  that  she  was 
married,  and  told  him  the  furniture  was  hers, 
and  that  she  was  leaving  in  consequence  of  some 
unpleasantness,  and  she  said  that  so  far  as  she 
knew,  the  prisoner  believed  the  furniture  to  be  her 
own  property.  She  admitted  that  she  had  lived 
with  the  prisoner  as  his  wife  at  the  lodgings  to 
which  the  furniture  was  taken,  and  also  that  the 
lodgings  were  taken  by  her  for  the  purpose  of 
such  adultery,  with  the  knowledge  of  the  prisoner. 

I  told  the  jury  that  if  they  thought  that  the  pri- 
soner knew  that  the  furniture  belonged  to  the 
prosecutor,  and  that  the  wife  had  no  authority  to 
remove  it,  and  if  they  also  thought  that  with 
such  knowledge  he  had  assisted  the  wife  to  re* 
move  it  with  the  intention  of  deprivinc^  the  pro- 
secutor of  it,  and  of  appropriating  it  to  his  own 
use  jointly  with  the  wiie  while  living  with  her  in 
adultery,  they  might  convict  him  of  stealing  it, 
which  they  did. 

I  thereupon  stated  this  case  for  the  opinion  of 
the  Court  of  Criminal  Appeal. 

I  discharged  the  prisoner  upon  hw  giving  bail 
to  appear  for  judgment  if  the  Court  should  affirm 
the  conviction. 

JOHK  B.  ASPDTALL, 

Becorder  of  Liverpool. 
Leofric  Temple,  Q.C.  for  the  prisoner. 
Poftei'  for  the  prosecution. 
By  the  Couht  : 

Conviction  affirmed, 

Saturday,  Feb.  28,  1880. 

(Before     Lord    Colebidge,    C.J.,    Dbnmak,    J., 

Pollock,  B.,  Field  and  Fitzjahxs  Stephen,  JJ.) 

Beg.  v.  F.  Smith  and  T.  Smith,  (a) 

Lunaiic — Ill-treatment  of — Brother    having    the 
charge  of— 16  ^  17  Vict.  o.  96,  ».  9. 

The  two  prisoners,  brothers  of  the  Iwnatie,  took  a 
house,  and  their  mother  and  a  lunaiic  sister  lived 
with  them.  They  supported  the  hotuehold,  but 
received  no  payment  for  or  on  account  of  a/ny 
special  charge  of  their  lunatic  sister.  The  iU* 
treatment  of  the  lunatic  wasfidly  proved. 

Held,  thai  the  two  prisoners  were  persons  having 
the  care,  or  charge,  or  conoemed,  or  tcJeing  part 
in  the  custody,  care,  or  treatment  of  a  luthoUic 
within  ^  16  ^  17  Vict,  c.  96,  s.  9. 

Case  stated  for  the  opinion  of  this  court  by  the 
Vice- Chairman  of  Quarter  Sessions  for  the  parts 
of  Lindsey,  in  the  county  of  Lincoln. 

The  prisoners  were  convicted  at  the  sessions 
holden  on  17th  Got.  1879  on  the  following  indict- 
ment, which  is  framed  upon  the  latter  part  of  the 
9th  section  of  the  statute  16  &  17  Yict.  o.  96. 

County  of  Lincoln,  parts  of  Lindsey,  to  wit. 
The  jurors  for  our  lady  the  Queen,  upon  their 
oath  present  that  Frederick  Smith  ana  Thomas 
Smith,  on  the  28th  July,  in  the  year  of  our  Lord 
1879,  then  having  the  care,  or  charge,  or  con- 
cerned, or  taking  part   in  the  custody,  care,  or 

(«)  Beported  by  John  Thomfson,  Esq.,  Barrister^t-Lftir. 


treatment  of  a  certain  lunatio,  or  alleged  to  be 
lunatic  person  called  Emma  Smith,  did  then 
i^ase,  ill-treat»  and  wilfully  neglect  such  lunatic, 
or  alleged  lunatic,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the 
peace  of  our  lady  the  Qaeen»  her  crown  and 
dignity. 

The  evidence  was  that  in  April  1879  the  two 
prisoners  took  a  house  in  Gkinsborongh  as  joint 
tenants;  their  mother  and  also  their  sister  Emma, 
the  lunatio,  lived  with  theoL 

The  prisoners  worked  at  different  occupations 
and  supported  the  household)  but  they  received 
no  payment  for  or  on  account  of  any  specieJ 
charge  of  the  lunatic  about  whom  no  proceediuf^ 
had  been  taken  in  respect  of  the  lunacy.  The 
sister  had  not  always  been  a  lunatic,  but  there 
was  no  evidence  to  show  when  the  lunacy  com- 
menced. The  medical  witnesses  oould  not  say 
how  long  she  had  been  a  lunatic,  one  stating  "  she 
had  been  bo  for  some  time,"  another  that  "  he 
could  not  say  the  exact  period,  but  certainly  two 
months,"  although  there  was  no  doubt  she  was 
a  lunatio  at  the  time  of  the  ill-treatment,  which 
was  fully  proved. 

She  was  removed  to  a  lunatio  asylum  on  the 
29th  July,  1879. 

At  the  doee  of  the  evidence  for  the  Crown  it 
was  objected  by  the  counsel  for  the  prisoners  that 
the  case  was  not  within  the  above-mentioned 
section,  inasmuch  as  the  care  and  charge  was  by  a 
brother  of  a  sister,  and  came  within  the  ruling  of 
Beg.  V.  Bundle  (6  Cox  C.  C.  549 ;  24  L.  J.  126. 
M.  C),  and,  further,  was  to  be  distinguished  from 
Beg.Y. Porter  (9  Cox  CO.  449 ;  L.  J.126.  M.  C.),(a) 
inasmuch  as  the  two  prisoners  did  not  "  volun* 
tarily "  take  upon  themselves  the  charge  of  a 
lunatic  within  the  ruling  there  laid  down. 

The  court  was  of  opinion  and  decided  that  there 
was  no  legal  obligation  on  the  defendants  to  con- 
tinue  the  care  and  charge  of  their  sister  after  she 
became  a  lunatic,  and  that  there  was  therefore  a 
voluntary  taking  within  the  meaning  of  the  Act, 
but  reserved  the  point. 

I  request  the  opinion  of  the  Court  whether  upon 
the  evidence  the  prisoners  were  indictable  under 
the  above  section  of  the  statute,  as  "  persons 
having  the  care  or  charge  of  a  lunatic  "  within  the 
latter  part  of  the  section. 

WssToir  Cabchopt  Amcotts. 
Yice-Chairman. 

The  16  A  17  Yict.  c.  96,  s.  9,  enacts  that  if  any 
superintendent,  officer,  nurse,  attendant,  servant, 
or  other  person  employed  in  any  registered  hos- 
pital or  licensed  house,  or  any  person  having  the 
care  or  charge  of  any  single  patient,  or  any 
attendant  of  any  single  patient  in  any  wa^r  abuse, 
or  ill-treat,  or  wilfully  neglect  any  patient  in  such 
hospital,  cr  house,  or  such  single  patient,  or  if 
any  person  detaining  or  taking  or  having  the 
care  or  charge,  or  concerned  or  taking  part  in  the 
custody,  care,  or  treatment  of  any  lunatic,  or 
person  alleged  to  be  a  lunatic,  in  any  way  abuse,  ill- 

(a)  In  Rea.  v.  Porter  the  facts  were  ^atthe  oare  and 
ohai^  of  the  Innatio  were  first  taken  by  his  father  and 
mother,  and  at  their  death  a  sister  took  the  care  and 
charge  of  Mm.  She  went  abroad,  and  then  a  brother  took 
the  oare  and  charge  of  him,  and  for  so  doing  received  hy 
a  family  arrangement  6f .  or  7«.  per  week  from  rente 
of  honsea  belongmg  to  the  lunatic,  and  it  was  held  that 
the  brother  who  took  the  oare  and  charge  of  the  Innatio 
came  within  the  16  &  17  Vict.  o.  96,  s.  9. 
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treat,  or  wilfall  j  neglect  snob  lanatio,  or  alleged 
Innade,  he  shall  be  gnilty  of  a  misdemeanoor,  and 
shall  be  subject  to  indiotment  for  every  each 
offence,  or  to  forfeit  for  every  snob  offence  on  a 
summary  conviction  thereof  before  two  jastices 
any  snm  not  exceeding  201. 

No  connsel  appeared  on  either  side. 

The  Judges  retired  to  consider,  and  on  their 
return 

Lord  CoLBBiDGB,  G.J.  said  that  they  were  of 
opinion  that  the  conviction  should  be  affirmed. 
Ijie  case  seemed  to  the  court  to  come  within  the 
direct  words  of  the  enactment  (16  So  17  Vict.  c.  96, 
s.  9),  and  that  if  any  doubt  could  arise  upon  the 
question  it  was  removed  by  the  decision  of  this 
court  in  Eeg,  v.  Porter  (uhi  stip.). 

Oonvidion  affitmed* 


Snpwme  (Sxrart  of  iuiiUKtimt 
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SITTINGS  AT  lOlSTMINSTBB. 
Ncw.,25,  26,  27,  28,  29,  and  Deo,  18, 1879. 
(Before  Bbahwxll,  B&ett,  akd  Gotion,  L. JJ.) 

Hill  (Kt.)  and  othebs  v.  Thv  Mavagebs  op  the 
mstkopolitah  astluk  distjuct.  (o.) 

Nuieanee — Order  of  Local  QovemmerU  Board 
auihorieing — Ad  of  Parliament  a^horieing — 
Hospital  for  smallpox— Damage  to  adjoining 
proprietors — 30  ^31  Vid,  e,  6. 

The  Metropolitan  Poor  Act  1867  provides  for  the 
formation  of  asylum  districts,  for  the  establish* 
ment  of  an  asylum  or  asylums,  "as  the  Poor 
Law  Board  from  time  to  time  by  order  direct,*' 
for  each  district  for  the  reception  and  relief  of 
**  sick,  insane,  or  vnfirm  paupers  "  chargeable  in 
(he  metropolitan  unions,  and  for  the  constitution 
of  a  body  of  managers  for  the  asylum  of  each 
district.  The  defendants  were  a  body  duly  con* 
stiitUed  and  incorporated  under  that  Act,  pur- 
stiant  to  an  order  of  the  Poor  Law  Board,  whereby 
most  of  the  unions  and  parishes  vfithin  the 
metropolis  were  "  combined  %nto  a  district  termed 
the  Metropolitan  Asylum  Distrid  for  the  recev' 
lion  and  relief  of  the  poor  in  the  said  district 
infected  with  or  suffering  from  fever  or  the  dis- 
ease of  smallpox,  or  who  might  be  insane,  to  be 
under  a  board  of  management  to  be  constituted 
for  the  said  distrid," 

By  the  dvredion  or  with  the  sandion  of  the  Poor 
Law  Board,  and  subsequently  of  the  Local 
Ocvemment  Board  (who  had  been  substituted  for 
the  former  authority),  the  defendants  purchased 
a  site,  erected  permanent  buildings,  CMd  opened 
them  as  a  hospital  for  smMpox  patients.  The 
plaintiffs  were  owners  and  occupiers  of  houses 
and  lands  adjoining  the  hospital,  and  bn/ught 
their  adion  in  respect  of  injuries  sustained  by 
them  from  the  eredion  and  maintenance  of  the 
hospital,  claiming  damages  and  an  injundion. 
The  jury  found  tkat  the  hospital  was  a  nuisance 
oceaeioning  damage  to  the  plaintiffs,  and  that  the 
defendants  had  not  used  reasonable  care  and  skill 
in  ereding  and  carrying  on  the  hospital, 

(a)  Beport«d  by  A.  H.  Bittlbston.  Esq.,  Bftrri0teMiC-Law. 


Held  {affirming  the  Judgment  of  Pollock,  B.),  tliat 
the  orders  of  the  Poor  Law  or  Local  Oovemment 
Boards  would  afford  no  justification  for  the 
creation  of  a  nuisance,  and  that  the  Metropolitan 
Poor  Ad  1867,  having  no  special  reference  to 
smaUpox  hospitals,  could  not  be  held  to  have 
authorised  by  implication  the  ads  of  the  defen* 
dants. 

Appeal  from  the  judgment  of  Pollock,  B.,  on 
further  consideration  (reported  40  L.  T.  Bep.  N.  S. 
491). 

Gross  appeal  from  the  judgment  of  the  Queen's 
Bench  Division  (Gockburn,  U.J.,  and  Mellor,  J.) 
making  absolute  a  rule  for  a  new  trial. 

This  was  an  action  by  the  three  plaintiffs,  Sir 
Bowland  Hill,  knight,  Alfred  Downing  Fripp,  and 
William  Lund,  severally  owners  and  occupiers  of 
certain  dwelling-houses  and  lands  in  the  parish  of 
Hampstead,  in  the  county  of  Middlesex,  against 
the  defendants  for  an  alleged  nuisance,  created 
and  caused  by  the  defendants,  in  the  erection  and 
maintenance  by  them  of  the  Hampstead  Small- 
pox Hospital  upon  land  belonging  to  the  defen- 
dants, situated  in  the  said  parish  of  Hampstead, 
adjoining  the  said  houses  and  lands  of  the  plain- 
tins,  in  which  action  the  plaintiffs  claimed 
damages  for  the  injuries  sustained  by  them  from 
the  said  nuisance,  and  also  an  injunction  to  re- 
strain the  defendants  from  using  their  said  land 
and  the  buildings  thereon  as  a  hospital  for  small- 
pox or  scarlet  fever  or  tjphus  fever,  or  any  other 
infectious  or  contagious  disease. 

The  case  on  the  part  of  the  defendants  was 
{inter  alia)  that  they  were  a  body  of  persons  in- 
corporated under  and  by  virtue  of  the  Metropo- 
litan Poor  Ac6  1867  (30  &  31  Vict.  c.  6),  pursuant 
to  an  order  of  the  Poor  Law  Board  issued  on  the 
15th  Mav  1867,  directing  that  the  several  unions 
and  parishes  set  forth  in  the  schedule  thereunto 
annexed,  being  all  wholly  or  for  the  greater  part 
thereof  respectively  included  within  the  metro- 
polis as  defined  by  the  Metropolis  Management 
Act  1855,  should  be  combined  into  a  district,  to 
be  termed  "  The  Metropolitan  Asylum  District," 
for  the  reception  and  relief  of  the  classes  of  poor 
perHons  chargeable  to  some  union  and  parish  in 
the  said  district  respectively,  who  might  be  in- 
fected with  or  suffering  from  fever  or  the  disease 
of  smallpox,  or  might  be  insane,  to  be  under  a 
board  of  management  to  be  constituted  for  the 
said  district,  and  to  consist  of  sixty  members, 
forty-five  of  whom  were  to  be  elected  by  the 
guardians  of  the  several  unions  and  parishes  com- 

grised  in  the  district,  and  fifteen  to  be  nominated 
y  the  Poor  Law  Board ;  that  the  parish  of  Hamp- 
stead was  within  such  district,  and  the  defendants 
having  been  duly  appointed,  entered  upon  their 
duties  as  imposed  by  the  Metr^olitan  iPoor  Act 
1867 ;  and  that  the  acts  complained  of  were  done 
by  them  bond  fide  in  the  exercise  of  their  duties 
as  managers  of  the  said  hospital,  pursuant  to  the 
powers  conferred  upon  them  by  the  Metropolitan 
Poor  Act  1867,  and  by  the  said  order  of  the  15th 
May  1867,  and  pursuant  to  and  in  order  to  comply 
with  divers  orders  and  directions  of  the  Poor  Law 
Board. 

At  the  trial  of  the  action  before  Pollock,  B. 
and  a  special  jury,  at  the  Michaelmas  Sessions  for 
Middlesex  at  Westminster,  on  the  18th  Nov,  1878, 
and  several  following  days,  evidence  was  adduced 
on  the  part  of  the  plaintiffs  in  support  of  their 
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case ;  and  nnmeroas  medioal  witnesseB  were  oalled 
who  stated  that  in  tbeir  opinion  the  existence  of 
the  asylum,  as  carried  on  by  the  defendants,  was 
a  source  of  danger  to  the  neighbourhood  gene- 
rally, and  to  the  plaintiffs  in  particular.  On  the 
other  hand  the  defendants,  who  contended  that 
they  were  protected  from  liability  by  the  statute 
under  whicn  they  had  acted,  adduced  a  large  body 
of  medical  and  other  evidence  showing  that  no 
danger  was  occasioned  to  the  plaintiffs  by  the 
asylum,  and  that  it  was  built  and  carried  on  with 
all  possible  care  and  skill,  and  so  as  to  avoid  any 
evil  consequences. 

In  summing  up  the  case  the  learned  Baron  told 
the  jury  that  the  question  as  regarded  the  alleged 
nuisance  was,  whether  the  defendants  bad  so 
used  tbeir  land  as  materially  to  interfere  with  the 
comfort  and  enjoyment  of  the  plaintiffs  in  the  use 
and  occupation  of  their  houses  and  lands,  and 
that,  in  order  to  constitute  a  nuisance,  there  must 
be  a  sensible  and  real  dama^j^e  done  to  the  property 
or  persons  alleged  to  be  injured,  something  which 
did  in  a  sensible  degree  affect  the  legal  rights  of 
the  owners.  It  was  admitted  that  there  might  be 
some  things  which  were  inconvenient,  which  dis- 
turbed the  owner  of  land  in  his  occupation  of  it, 
which  might  undeniably  depreciate  its  value,  and 
which  yet  might  not  he  a  nuisance ;  that  in  the 
present  case  the  Legislature  had  conferred  powers 
on  the  defendants  and  the  Local  Government 
Board  to  do  certain  things,  but  gave  them  no 
power  to  make  compensation  for  iniuries  that 
might  thereby  accrue  to  other  persons.  In  the 
case  of  railways  powers  were  given  to  the  com- 
panies to  compensate  owners  for  land  taken,  but 
none  for  the  whistling  or  noise  of  the  engines, 
because  private  interests  must  yield  to  the  public 
good.  They  must  treat  this  case  as  one  between 
two  individuals.  If  they  foand  that  the  hospital 
was  de  facto  a  nuisance,  it  would  be  no  excuse  that 
the  defendants  did  what  they  did  in  a  fit  and 
proper  place,  because  the  Legislature  did  not  say 
what  was  a  fit  and  proper  place. 

The  learned  judge  then  left  five  questions  to 
the  jury,  which,  with  the  answers  to  them,  were 
as  follows :  First,  was  the  hospital  a  nuisance, 
occasioning  damage  to  the  plaintiffs,  or  either  and 
which  of  them,  either  per  se ;  or,  secondly,  by 
reason  of  the  plaintiffs  coming  to  or  going  from 
the  hospital  P  To  which  the  jury  answered  that 
"  It  was  a  nuisance  and  caused  damage  to  each  of 
the  plaintiffs  per  se,  and  also  by  reason  of  the 
patients  coming  to  and  going  from  the  hospital." 
Thirdly,  assuming  that  the  defendants  were  by 
law  entitled  to  erect  and  carry  on  a  hospital,  did 
they  do  so  with  all  proper  and  reasonable  care  and 
skill  with  reference  to  the  rights  of  the  plaintiffs  P 
To  which  the  jury  answered  "No."  Fourthly, 
assuming  that  t)%  defendants  were  by  law  entitled 
to  erect  and  carry  on  this  hospital,  did  they  do  so 
with  all  proper  and  reasonable  care  and  skill  with 
reference  to  tho  rights  of  the  plaintiffs  P  To 
which  the  jury  answered  "  No."  Fifthly,  did  the 
defendants  use  proper  care  and  skill  with  respect 
to  the  ambulances  P  To  which  the  jury  answered, 
"  No  ;  we  consider  that  the  ambulances  ought  to 
have  been  disinfected  before  leaving  the  hospital." 
The  defendants  contended  that  they  had  acted 
under  their  statutory  powers,  and  that,  notwith- 
standing the  above  findmfirs  of  the  jury,  they  were 
entitled  to  judgment.  The  learned  Baron,  how- 
ever, reserved   his   decision  as  to  entering   the 


judgment  until  the  points  of  law  involved  in  the 
case  had  been  more  fully  argued  before  him  on 
further  consideration;  and,  eventually,  after 
hearing  counsel  on  both  sides,  directed  the  verdict 
to  be  entered  for  the  plaintiffs,  and  gave  judgment 
for  them  with  costs.  He  also  granted  an  injunc- 
tion to  restrain  the  defendants,  their  servants  or 
agents,  from  carrving  on  the  asylum  so  as  to  be 
a  nuisance  to  all  or  any  of  the  plaintiffs.  The 
defendants  obtained  in  the  Queen's  Bench  Division 
(Gockbum,  L.G.  J.  and  Mellor,  J.)  a  rule  for  a  new 
trial,  on  the  ground  that  the  verdiot  was  against 
the  weight  of  evidence,  which  was  afterwards 
made  absolute.  The  appeal  of  the  defendants 
from  the  judgment  of  Pollock,  B.,  and  of  the 
plaintiffs  from  the  order  of  the  Queen's  Bench 
Division  for  a  new  trial,  now  came  on  to  be  heard 
together. 

Herschetlf  Q.C.  (with  him  Bompas,  Q.C.  and 
Finloif)  for  the  plaintiffs. — ^The  findings  of  tho 
jury  are  warranted  by  the  evidence,  and  there 
should  be  no  new  triaL  The  judgment  of 
Pollock,  B.  was  right.  It  is  not  the  fact  that  the 
defendants  did  what  was  complained  of  under  the 
orders  of  the  Poor  Law  Board.  The  Poor  Law 
Board  would  have  no  power  to  ^ve  such  orders. 
The  choice  of  the  site  of  the  hospital  and  the  pur- 
chase of  the  land  is  left  entirely  to  the  Metropo- 
litan Asylums  Board.  It  is  said  on  the  other  side 
that,  if  tne  Legislature  have  by  this  Act  authorised 
smallpox  hospitals,  it  is  immaterial  whether  it  was 
contemplated  at  the  time  that  they  would  be  a 
nuisance.  But  it  is  submitted  that  it  is  most 
material  to  consider  what  was  contemplated  at  the 
time,  and  what  was  therefore  the  intention  of  the 
Legislature,  when  the  question  is  whether  autho- 
rity has  been  given  to  invade  private  rights.  The 
Poor  Law  Board  never  ordered  the  erection  of  this 
hospital;  they  only  sanctioned  it.  There  is  a 
distinction  between  statutes  ordering  a  speoifio 
thing  to  be  done  in  a  particular  way  and  statutes 
ordering  a  thing  that  can  be  done  in  various 
wi^s. 

The  Attomey-Oeneral  (Sir  John  Holker,  Q.G.) 
and  WiUis,  Q.O.  (with  them  Anderson  and  Pr<md' 
foot)  for  the  defendants. — The  verdict  is  against 
the  weight  of  evidence.  To  support  it  it  must  be 
shown  that  each  case  of  negligence  actually  caused 
injury  to  each  of  the  plaintiffs.  The  cases  should 
have  been  left  separately  to  the  jury,  but  they 
were  left  collectively.  The  judgment  of  Pollock, 
B.  is  wrong.  The  defendants  were  protected  from 
liability  by  having  acted  under  the  authority  of 
the  Metropolitan  Poor  Act  1867,  and  in  obedience 
to  the  orders  of  the  Poor  Law  and  Local  Govern- 
ment Boards.  The  managers  are  compelled  by 
sect.  15  to  carry  into  execution  the  directions  of 
I  he  board.  By  sect.  20  they  are  compelled  to 
provide  such  things  as  the  bosurd  shall  direct; 
by  sect.  21  admission  is  to  be  as  the  board  directs; 
by  sect.  22  the  treatment  is  to  be  such  as  the 
board  shall  direct;  by  sect.  25  the  number, 
duties,  and  salaries  of  the  officers  shaU  be  such 
as  the  board  directs;  by  sect.  28  the  managers 
are  made  subject  to  the  orders  of  the  board.  If 
they  have  bond  fide  acted  to  the  best  of  their  powers 
in  carrying  out  the  provisions  of  the  statute,  they 
cannot  be  held  liable  for  any  consequences  of  their 
so  acting.  The  following  cases  were  cited  by 
counsel  durina:  the  argument : 

The  Atfofney-Oeneral  v.  The  Corporation  of  Letd4, 
22  L.  T.  Bep.  N.  S.  830  ;  L.  Bep.  5  Oh.  App.  583 ; 
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ClawM  ▼.  Th4  BiaihrdMr^  FoU^rim  Waienoorlu 

Compcmy,  27  L.  T,  Bep.  K.  8.  521;  L.  Bep.  8  Ch. 

App.  125; 
T^  Atiomey'Oenerdl  y.   Th$  IHrteton  of  OoVnmi 

Hatch  Lunatic  AwyUtm,  19  L.  T.  Bep.  N.  S.  708; 

L.  Bep.  4  Ch.  App.  147 ; 
The     CoIecUmMm  Eailway    Campatw  y.    OgiMs, 

2Maoq.H.ofL.Ca8.2aJ; 
Th€  AUom^-Omeral  y.  The  Baekneu  LocoX  Board, 

88  L.  T.  Bep.  N.S.  244;  L.  Bep.  20 £q.  Oae.  826  : 
Th4  ^ttomey^Gfeneral  y.  The  Qoi  Light  and  Coke 

Company,  87  L.  T.  Bep.  N.  8.  748 ;  L.  Bep.  7  Oh. 

Diy.  1; 
Beg,  y.  Pmm,  4  B.  &  Ad.  90 ; 
Fau^hony.  The  Taff  ValeBailwau  Company,  2  L.  T. 

Bep.K.  S.8B4;  5H.^bK.879; 
The  Mammeremith  and  Vity  BotUoov  Com/pany  y. 

Brand,  21  L.  T.  Bep.  N.  S.  288  ;  L.  B^.  4  £.  &  L 

App.  171 ; 
Broicm  and  oihere  y.  TTie  Ifayor,  #c.,  o/  ir«io  For Xe, 

8  Barbonr'B  Snp.  Ot  Bep.  254 ; 
Oaddie  y.  The  Propriators  of  the  Bann  Beeervoir, 

L.  Bep.  8  App.  One.  480; 
iSottati  y.  De  IMd,  2  Sim.  Bep.  N.  S.  188  ; 
^atoZey  y.  Steele^  87  L.  T.  Bep.  K.  8.  825 ;  L.  Bep. 

6CluDiv.521; 
BouZton  y.  OroioiAer,  2  B.  &  C.  706;  4  Bowl.  &  By. 

195 ; 
Be^.  y.  The  Poor  Law  Boardi  Be  ThB  Newport 

Union,  6  A.  &  E.  54 ; 
£e^.  y.  The  Proprietore  oj  the  Bradford  Navigation, 

6  B.  &  8.  601 ; 
Jonee  y.  The  Feettniog  Ba^hoay  Company,  L.  Bep. 

8  Q.  B.  788 ; 
Button  y.  Clarice,  6  Tannt.  29 ; 
The  Qroeere'  Company  ▼.  Donne,  8  Blng.  K.  C.  84. 

Our.  iidv.  vuU, 
Dec  18.— Bkaxwbll,  L.J.  (after  dealing  with 
the  facts)  oontinaed: — I  think  that  Pollock,  B. 
was  wrong  in  rejecting  the  eyidenoe  as  to  the  way 
in  which  the  hospitals  at  Stockwell  and  Homerton 
were  conducted.  But  whether  he  was  so  or  not, 
the  defendants,  instead  of  objecting  to  that  eyi- 
denoe being  giyen,  onght  themselyes  to  haye  ffiyen 
it.  Their  not  haying  done  so  has  made  me  liesi- 
tate  considerably  before  affirming  the  judgment  of 
the  Queen's  Bench  Division  and  granting  them  a 
new  trial.  Then  one  word  as  to  the  law.  If, 
whatever  the  facts  were,  the  defendants  were 
entitled  to  judgment,  there  would  be  no  use  in 
granting  a  new  trial ;  but  I  am  of  opinion  that  if 
a  sensible  and  appreciable  nuisance  is  effected  by 
this  hospital,  the  defendants  are  liable,  and  are 
not  protected  by  the  Act  of  Parliament.  So  far 
as  this  is  an  empowering  statute,  it  empowers 
only  individual  parishes  to  make  payments  out  of 
the  rates  and  other  provisions  of  that  kind ;  it 
confers  no  powers  as  against  the  rights  of  the 
public.  But  even  if  that  construction  of  the 
statute  is  wrong,  I  think  that  there  can  be  no 
light  under  it  to  establish  what  constitutes  a 
nuisance.  The  Act  nowhere  expressly  authorises 
the  establishment  of  smallpox  hospitals.  If,  there- 
fore, that  cannot  be  done  without  creating  a 
nuisance,  it  cannot  be  done  at  aU.  I  asked  the 
Attorney-General  during  the  argument  whether, 
under  sect.  18  of  the  Act, (a)  a  building  could  be 
altered  so  as  to  destroy  ancient  lights ;  and  he  was 
obliged  to  say  that  it  could.  But  that  is  impos- 
sible. The  statute  does  not  create  any  fresh  rights 
against  the  public,  or  give  the  defendants  power 

(a)  "  The  Poor  Law  Board  may  by  order  diieot  that  any 
boildizig  for  the  time  beine  in  use  as  a  workhonse  be,  with 
■Qoh  alterations  as  the  roor  Law  Board  think  fit,  used 
for  the  aaylnm,  and  thenceforth  that  bnildinff  shall  be, 
for  the  common  nse  of  the  district  acoordin^^ ;  and  an 
aonnal  sum  in  the  nature  of  rent  or  other  compensation 
of  snoh  amount,"  Ao. :  (80  &  81  Yiot.  c.  4,  s.  1».) 


to  injure  any  person.  Then  it  was  contended  that 
the  defendants  had  done  nothing  but  obey  the 
orders  of  the  Local  GU>vemment  Board.  To  that 
there  are  two  answers.  First,  the  Local  Govern- 
ment Board  did  not  order  the  erection  of  this  hos* 
Sital;  they  only,  at  most,  sanctioned  its  being 
one.  Secondly,  if  the  Local  Board  did  order 
something  to  be  done  in  such  a  way  as  to  create  a 
nuisance,  the  order  would  be  illegal  and  of  no 
effect.  I  think  that  the  new  trial  should  only  be 
granted  upon  the  terms  of  the  defendants  paying 
the  costs  of  the  former  trial.  Formerly,  before 
the  Common  Law  Procedure  Act,  whenever  a  new 
trial  was  granted  on  the  ground  that  the  verdict 
was  against  the  weight  of  evidence,  it  was  always 
on  the  terms  of  the  party  applying  for  a  new  trial 
paying  the  costs  of  the  first  trial.  Bat  that  was 
altered  by  the  Common  Law  Procedure  Act,  in 
accordance  with  the  recommendation  of  the 
Common  Law  Commissioners,  of  whom  I  was  one. 
We  thought  injustice  was  often  done  by  an  in- 
variable rule  of  that  kind ;  and  that  there  was  no 
reason  why  the  party  who  was  in  the  right  should 
pay  for  the  perversity  of  a  jary.  That  is  putting 
an  argument  against  my  view  m  the  present  case. 
But  where  the  necessity  for  a  new  trial  has  been 
caused  by  the  conduct  of  the  party  applying  for  it, 
as  I  think  to  be  the  case  here,  then  I  think  that 
party  ought  to  pay  the  costs  of  the  former  trial. 

Brett,  L.J. — I  object,  as  a  matter  of  principle, 
to  that  part  of  Bramwell,  KJ.'s,  judgment  which 
deals  with  the  costs  of  the  former  trial.  We  are 
all  of  opinion  that  the  plaintiff  has  obtained  an 
unsatisfactory  verdict,  and  therefore  that  there 
should  be  a  new  trial.  To  grant  it  only  upon  the 
terms  suggested  seems  to  me  illogical  and  un- 
precedented, and  therefore  unjust  and  making  an 
evil  precedent.  I  say  illogical,  because,  aocordi  ng  to 
our  view,  the  defendants  should  have  been  suc- 
cessful at  the  last  trial.  I  say  unprecedented, 
because  I  do  not  believe  that  since  the  Common 
Law  Procedure  Act  a  single  case  has  occurred  in 
which  such  a  condition  has  been  imposed.  That 
Act  altered  the  former  rule  for  the  reason  that  it 
was  a  bad  rule ;  and,  as  I  have  said,  I  think  that 
its  revival  in  this  case  is  an  evil  precedent. 

Cotton,  L.J. — I  agree  with  the  judgment  of 
Bramwell,  L.  J.,  that  there  should  be  a  new  trial,  and 
that  it  should  be  upon  the  terms  he  mentions.  I 
was  very  much  induced  to  arrive  at  the  conclusion 
that  there  should  be  a  new  trial  by  the  fact  that 
this  is  an  action  not  only  for  damages  but  for  an 
injunction,  the  effect  of  granting  which  may  be  to 
prevent  the  hospital  re- opening  under  possibly 
better  conditions  for  feir  of  its  being  stopped  or 
having  a  fresh  action  brought  directly  it  is  opened. 
Why,  then,  should  the  defendants  pay  the  costs  of 
the  first  trial  P  Because  it  was  their  objection 
that  prevented  the  facts  as  to  the  Stockwell  and 
Homerton  hospitals  being  given  in  evidence.  They 
might  have  shown  what  in  fact  was  the  effect  in 
the  neighbourhood  of  the  only  other  hospitals 
under  the  same  conditions.  Therefore  I  think 
that,  if  the  defendants  come  here  to  ask  for  a  new 
trial,  they  must  be  prepared  to  pay  the  costs  of 
the  one  which  has  been  thrown  away.  As  to  the 
question  of  law,  I  agree  with  what  the  Lord 
Justice  has  said.  The  object  of  the  Act  was  to 
enable  that  to  be  done  for  the  whole  of  London 
which  formerly  could  only  be  done  for  individual 
parishes  and  unions,  and  to  provide  for  the  ex- 
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o!  order  thereon.  The  scheme  was  to  be  laid  be- 
fore Parliament,  and  to  have  no  operation  until 
confirmed  by  Act  of  Parliament  The  scheme  for 
Glapham  Common,  which  was  confirmed  by  40  & 
41  Vict.  0.  oci.  (Metropolitan  Commons  Supple- 
mental  Act  1877),  recommended  the  Metropolitan 
Board  to  carry  into  effect  certain  preliminary 
agreements,  whereby  the  lord  of  the  manor  a^^reed 
to  sell  the  fee  simple  of  the  common  to  the  board, 
subject  to  all  such  rights  of  common,  commonable 
rights,  rights  of  way  and  water,  as  any  persons 
other  than  the  conveying  parties  may  have  there- 
in, and  provided  that,  after  the  completion  of  the 
purchase,  the  common  should  be  dedicated  to  and 
for  the  use  and  recreation  of  the  public  as  an  open 
and  uninolosed  space  for  ever,  and  should  be  regu- 
lated and  managed  by  the  board.  The  board  were 
empowered  to  drain,  plant,  ornament,  and  improve 
the  common  as  might  be  necessary ;  but  no  houses 
were  to  be  erected  thereon  except  such  lodge  or 
other  buildings  as  might  be  necessary  for  the 
maintenance  or  management  of  the  common.  The 

Eower  to  make  bye-laws  is  in  these  terms :  '*  The 
oard  shall  frame  bye-laws  and  regalations  for  the 
prevention  of  nuisances  and  the  preservation  of 
order  on  the  common,  and  particularly  for  pre- 
venting the  deposit  of  rubbish  on  and  the  illegal 
taking,  cutting,  felling,  and  sale  of  turf,  sods,  bog 
earth,  gravel,  sand,  loam,  clay,  gorse,  furze,  fern, 
brushwood,  trees,  and  the  like  from  the  common, 
and  regulating  the  user  of  the  common  or  any 
parts  thereof  ^r  the  exercise  of  horses  thereon  nr 
for  riding  purposes,  also  for  the  regulation  of 
bathiuj^  in  the  several  ponds  on  the  common." 
There  is  the  usual  proviso  that  "no  bye- laws  shall 
be  repugnant  to  the  laws  of  England  or  the  pro- 
visions of  the  scheme,  and  further,  that  no  bye- 
laws  shall,  as  against  any  person  entitled  to  any 
estate,  interest,  or  right  of  a  profitable  or  beneficial 
nature  in,  over,  or  affecting  the  common  which  shall 
not  be  purchased  or  acquired  by  the  board,  operate 
or  be  construed  so  as  to  take  away  or  injuriously 
affect  such  estate,  interest,  or  right."  In  pursuance 
of  the  power  thus  conferred  the  board  framed 
and  published  a  code  of  bye-laws  which  were 
duly  confirmed  by  Her  Majesty's  First  Commis- 
sioner of  Works,  one  of  which  is  the  bje-law  in 
question.  The  appellant,  who  argued  the  case 
before  us  in  person,  impeached  the  validity  of  the 
bye-law  on  two  grounds.  First,  he  contended 
that  the  public  had  acquired  a  right  to  hold 
meetings  "bn  the  common  prior  to  the  passing  of 
the  Act,  and  that  it  was  therefore  repugnant  to 
the  scheme  to  put  any  restriction  upon  the 
exercise  of  that  right.  The  magistrate  reports 
to  us  that  some  evidence  was  given  of  public 
meetings  being  held  without  remonstrance  on  the 
part  of  the  commoners  or  of  the  lords  of  the 
manor,  though  scarcely  going  back  so  long  as 
twenty  y^rs*  but  finds  that  such  user  did  not 
constitute  a  right  or  prove  anything  more  than 
an  excused  or  licensed  trespass.  In  this  opinion 
we  entirely  concur.  The  common  was  the  soil  of 
the  lord  of  the  manor,  and  the  only  rights  over  it 
were  rights  of  pasture  and  other  commonable 
rights  of  the  commoners,  and  perhaps  private 
rights  of  way.  These  are  the  rights  which, 
not  having  been  purchased  by  the  board,  are  pre- 
served. No  such  right  as  that  claimed  by  the  ap- 
pellant on  behal!  of  the  public  is  known  to  the 
law.  This  ground  of  objection  therefore  entirely 
fails.    Secondly,  he  contended  that,  the  common 


having  been  ^  dedicated  to  and  for  the  use  and 
recreation  of  the  public  as  an  open  and  unin* 
dosed  space  for  ever,"  the  board  could  not  pre- 
vent the  public  from  assembling  there  whenever 
they  pleased  for  the  purpose  of  hearing  sermons  or 
lectures  or  addresses  on  any  subject — religious, 
political,  or  otherwise.  Tf  this  argument  were 
sound  it  would  follow  that  any  nuniber  of  publio 
meetings  might  be  held  at  the  same  time  in 
various  parts  of  the  common,  even  to  the  extent 
of  monopolising  the  whole  area,  to  the  disturbance 
of  the  neighbourhood  and  the  exclusion  of  that 
portion  of  the  public  who  desired  to  use  it  for  the 
purpose  of  recreation.  We  are  satisfied  that  sunh 
was  not  the  intention  of  the  scheme  which  Parlia- 
ment has  sanctioned.  Its  object  was  to  secure  in 
perpetuity  the  common  as  a  place  which  the  public 
might,  as  of  right,  use  for  the  purpose  of  recreation, 
and  in  order  that  all  classes  may  at  all  times  share 
in  its  enjojrment  the  user  of  the  common  is  neces- 
sarily plaoed  under  regulation.  Bye-laws  are  a  code 
of  restrictions.  Modes  of  user  which,  if  enjoyed 
without  limitation  as  to  time  or  place,  would 
unduly  interfere  with  the  comfort  and  enjoyment 
of  others,  such  as  riding,  boating,  cricketingt 
bathing,  and  the  like,  are  put  under  reasonable 
restrictions.  It  is  equally  necessary  that  the 
holding  of  public  meetings  on  the  common 
should  be  also  put  under  regulation,  and  what 
can  be  a  more  reasonable  mode  of  regulating 
such  meetings  than  to  reouire  information 
beforehand  what  the  object  ana  character  of  the 
meeting  are,  that  the  board  may  be  able  to 
judge  whether  it  is  such  as  ought  to  be  allowed  on 
the  common  and,  if  so,  to  prescribe  reasonable 
limits  as  to  time  and  place  P  Mr.  Be  Morgan 
contends  that  order  may  be  sufficiently  preserved 
by  the  arrest  and  punishment  of  persons  who  by 
becoming  riotous  or  committing  a  breach  of  the 
peace  violate  the  law.  These,  however,  are 
retributive  measures  which  operate  only  indirectly, 
whereas  the  Act  contemplates  and  requires  pre- 
cautionary and  preventive  measures,  tending 
directly  to  secure  the  comfortable  enjoyment  of 
the  common  by  all  classes.  We  are  therefore  of 
opinion  that  the  bye-law  is  valid,  and  conse- 
quently the  conviction  must  be  affirmed,  with 
costs. 

Jtidgment  for  retpondenit. 

Solicitor  for  respondents,  Beginald  Ward. 


COMMON  PLEAS  BIVISION. 

Wednesday,  Dec.  17, 1879. 

(Before  Grove  and  Lopes,  JJ.) 

WiLLiAUs  V,  The  Mator  o?  Tenbt,  Bavies,  Hughes, 
Thomas,  and  Morlet.  (a.) 

Election  oetUion — Notice  of  petition  and  secwriiy 
— Oonaition  precedent — 35  ^  36  Vict.  c.  60, 
sect  13,  eub'Sect,  4 — Additional  General  Bule$ 
187'^  nde  2. 

Ths  due  oQr^plianee  with  the  provisicTu  of  sub- 
sp.ct.  4  of  sect.  13  of  the  Muni4sipal  Election 
(Gorrupt  Praefices)  Act  1872  (35  S^  36  Vict  e.  60), 
and  with  rtde  2  of  the  Additional  General  Bulea 
of  1875,  M  a  condition  precedent  to  the  hearing  of 
an  election  petition  under  that  Act,  and  not  mere 
mailer  of  procedure,  the  non-complianoe  vriJth 
which  could  be  rectified  by  the  court, 

(a)  Beported  bj  W.  J.  Smith,  Eaq.,  Barrlater-at-Law. 
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This  was  an  appeal  from  ihe  decision  of  Lopes,  J*» 
at  chambers,  oniering  the  petition  of  the  plaintiff 
againBt  the  election  of  the  foar  last-mentioned 
defendants  to  be  taken  off  the  file. 

The  petition  was  presented  by  the  plaintiff  on 
5th  Nov.  1879,  and  security  for  costs  was  given  on 
the  same  day.  On  the  7th  Nov.  copies  of  the 
petition  were  duly  served  on  each  of  the  re- 
spondents in  pursuance  of  sub-sect.  4  of  sect.  13 
of  35  &  36  Yict  c.  69  (a)  (the  Oorrupt  Practices 
at  Municipal  Elections  Act) ;  but  no  notice  of  the 
presentation  of  the  petition  and  of  the  nature  of 
the  proposed  security  was  given  to  the  re- 
spondent within  the  five  days  as  required  by  the 
same  sub-section,  and  no  affiaavit  of  the  time  and 
service  of  such  notices  was  filed  as  reouired  by 
the  second  rule  of  the  Additional  Bules  of  January 
1875.  (h) 

LopKs,  J.  held,  on  application  made  to  remove 
the  petition  from  the  file,  that  the  due  compliance 
with  sub-sect.  4  and  the  second  rule  of  the  Addi- 
tional Bules  of  1875,  was  a  condition  precedent  to 
the  hearing  of  the  petition,  and  that,  as  they  had 
not  been  complied  with,  the  petition  must  oe  re- 
moved from  the  file. 

The  petitioner  appealed. 

The  SoUeUor-General  (Sir  Harding  B.  Giffard), 
Biron  with  him,  for  the  petitioner. — The  only 
question  is  whether  these  regulations  are  to  he 
construed  as  conditions  precedent,  or  whether 
they  are  mere  matters  oi  procedure,  the  non- 
compliance with  which  can  oe  rectified  by  the 
court  on  terms  as  to  the  payment  dt  costs  or 
otherwise.  It  is  admitted  that  the  petition  was 
presented  within  the  twenty -one  days  required  by 
Bub-seot.  2,  and  that  security  was  given  as  re- 
quired by  sub-sect.  3.(c)  Tne  reasonable  con- 
struction of  the  Act  is  that  when  the  petition  is 
duly  presented  and  security  given,  and  a  copy 
of  the  petition  served  on  the  respondent,  tne 
givinjf  of  the  notices  is  merely  machinery  for 
carrymg  out  the  Act.  It  must  be  admitted  that 
the  time  of  presenting  the  petition  cannot  be  en- 
larged, because  it  is  not  the  policy  of  the  law  to 
have  these  petitions  hanging  over ;  but  it  would 
be  a  great  hardship  if  a  petitioner  had  deposited 
500L  in  cash  as  security,  and  then  could  not  have 
the  petition  heard  because  he  had  failed  to  give 

(a)  By  Bub-seot.  4 :  "  Within  five  days  after  the  presen- 
tation of  a  petition,  the  i)etitioner  sluul  in  t^e  presoribed 
manner  ^erfe  on  the  respondent  a  notice  of  the  presenta- 
tion and  of  the  nature  of  the  proposed  Momxity,  a  copy  of 
the  petition,  and  the  respondent  may,  within  five  days  of 
the  seryioe  of  the  notice,  object  in  writinir  to  any  seonrity 
by  way  of  reoo|^ni8ance  on  the  ground  l£at  any  snrety  is 
insoi&cient  or  is  dead,  or  cann^  be  fonnd  or  ascertained 
for  want  of  a  sufficient  description  in  the  recognisance, 
or  that  a  person  named  in  the  recognisance  has  not  dnly 
acknowleaged  the  same." 

Q>)  The  second  rule  of  the  Additional  Bnles  of 
Jsnnazy  1875  provides :  "  The  petitioner  or  his  agent 
shall,  immediately  after  notice  of  the  presentation  of  a 

Kbition  and  of  the  nature  of  the  proposed  security  shall 
ye  been  served,  file  with  the  master  an  affidavit  of  the 
time  and  manner  thereof." 

.  (^)  By  sub-sect.  3 :  "At  the  time  of  presenting  a  peti- 
tion, or  within  three  days  afterwards  tne  petitioner  shall 
give  security  for  all  coats,  charges,  and  expenses  which 
may  become  payable  by  him  to  any  witness  summoned 
on  nis  behalf,  or  to  any  respondent.  The  securitv  shall 
be  to  the  amount  of  500Z.,  and  shaJl  be  given  in  ti^e  pre- 
scribed manner,  either  bv  a  deposit  of  money  or  by  re- 
oognisanoe  entered  into  by  not  exceeding  four  sureties, 
or  partly  in  one  way  and  partly  in  the  other." 
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notice  that  the  security  he  offered  was  in  cash. 
Bule  44(a)  of  the  General  Bnles  of  1868,  which 
are  made  part  of  the  Act,  gives  a  judge  the  same 
power  over  interlocutory  matters  as  a  judge  at 
chambers  has  over  ordmary  proceedings  in  the 
Superior  Courts,  and  Order  JjVII.,  r.  6  of  the 
Judicature  Act  fldves  him  the  power  to  extend  the 
time.  [Gbovb,  J. — That  only  applies  to  the  ruleB 
under  the  Judicature  Act.  We  cannot  extend  the 
time  limited  by  another  Act.] 

OwMM/ngham,  for  the  respondents,  was  not  called 
upon. 

Geove,  J. — I  am  of  opinion  that  the  order  of  the 
learned  judge  was  right,  and  I  &U  to  appreciate 
the  argument  of  the  Solicitor-General.  Sect.  18 
of  the  Act  enacts  certain  provisions  as  to  the 

gresentation  of  petitions  in  municipal  elections, 
ub-sect.  2  of  that  section  says  that  the  petition 
must  be  presented  within  twenty-one  days.  Is 
this  directory,  or  is  it  a  mere  matter  of  procedure  P 
It  is  cleariy  not  matter  of  mere  procedure,  and  the 
Solicitor-General  did  not  and  could  not  contend 
that  it  could  be  dispensed  with.  Then  it  is  pro- 
vided that  security  to  a  fixed  amount  shall  be 
given  within  three  days.  These  words  relate  to 
the  same  subject-matter,  and  we  cannot  make  any 
distinction  between  their  materiality  and  that  ca 
the  time  for  presenting  the  petition.  If  the  Legis- 
lature had  an  object  in  flxins  the  time  in  the  one 
case,  it  must  equally  have  had  an  object  in  limiting 
it  in  the  other.  I  can  see  no  reason  why  we  are  to 
sever  these  rules,  and  say  that  one  is  mere  matter 
of  procedure  and  the  other  not^  Then  it  is  pro- 
vided that  within  five  days  notice  of  the  presenta- 
tion of  the  petition  and  of  the  nature  of  the 
security  tendered  is  to  be  g^ven  to  the  respon- 
dents. It  is  said  how  hard  it  would  be  if  the  full 
amount  of  security  had  actually  been  deposited  in 
cash,  that  the  petition  could  not  be  heard  merely 
because  no  notice  of  the  nature  of  the  security  had 
been  given.  I  do  not  see  that  there  is  any 
greater  hardship  in  this  case  than  in  any  other 
where  the  time  is  limited.  A  very  good  reason  is 
given  in  the  statute  why  notice  of  the  nature  of 
the  security  is  to  be  given,  namely,  in  order  to 
allow  the  opposite  party  to  object.  It  is  to  be 
observed,  too,  that  the  person  objecting  is  limited 
to  five  day  within  which  he  must  make  his  objec- 
tion. We  have  been  referred  to  rule  44,  but  that 
leaves  the  question  jast  where  it  is ;  if  it  is  mere 
matter  of  procedure,  the  judge  has  power.  In  my 
opinion  the  words  are  peremptory,  and,  as  they 
have  admittedly  not  been  compliea  with,  I  think 
the  learned  judge  was  right  in  the  order  which  he 
made. 

Lopxs,  J. — I  remain  of  the  same  opinion  I  was 
before,  and  I  entirely  concur  in  the  reasons  given 
by  Mr.  Justice  Grove. 

Solicitors  for  the  plaintiff,  Norris,  Allen,    and 

Solicitors  for  the  defendant,  Parkers,  - 

(a)  Bule44:  "  All  interlocutory  questions  and  matters, 
except  as  to  the  sufficiency  of  the  aecuxity,  shall  be  heard 
and  disposod  of  before  a  judge,  who  shall  have  the  same 
control  oyer  the  proceedings  ....  as  a  judge  at  cham- 
bers in  the  ordinary  proceedings  of  the  Superior 
Courts.  .  .  . 
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Thursday,  Feb.  26, 1880. 
(Before  Lord  Colebidgb,  C.J.  and  Ldtolbt,  J.) 

FOSTBB  Ain>  OTHSBfl  (appS.)  V,  MbBWIK  AKD  AirOTHBK 

(reaps.),  (a) 

PcurUament — Borough    vote — Divided   parxBhea — 
2^3    WiU,   4if    c.   45,  «.    6  —  AUeration  of 
parish  houndwry — Borough  hour^dary — Foot  Jjom 
Amendment  Act  1876  (39  ^  40  Vlct.  o.  61),  ee, 
1,4. 

The  Poor  Law  Amendment  and  Divided  Parishes 
Act  1876  (39  ^  40  Viet.  o.  61),  by  which  power 
is  given  to  the  Local  Chvemment  Board  to  con" 
stitute  separate  parishes  out  of  parts  of  a  divided 
parish,  or  to  amalgamate  parts  of  a  divided 
parish  with  the  parishes  in  which  they  may  be 
locally  included,  does  not  affect  the  parliamentary 
franchise  in  the  parish  or  part  of  a  parish  so 
dealt  with. 

In  the  year  1878  an  isolated  j>ortion  of  the  parish 
of  Sullington,  which  had  prior  to  that  date  formed 
part  of  the  borough  of  New  Shoreham,  was  by  order 
of  the  Local  Oovemment  Board  made  part  of  the 
parish  of  Horsham, 

By  the  Boundary  Act  {2  ^  S  Will  4,  c.  45)  the 
borough  of  Horsham  is  defined  to  be  the  parish  of 
Horsham, 

Held  (on  a  case  stated  by  a  revising  barrister),  that 
voters  who  resided  in  the  isolated  portion  of  8uh 
lington  which  had  been  made  part  of  the  parish  of 
Horsham,  were  not  entitled  to  vote  for  the  borougn 
of  Horsham,  but  for  the  borough  of  New  Shore* 
ham, 

Casb   stated  by  the  revising  barrister  for   the 

boroQffh  of  Horsham. 

1.  At  a  coart  holden  by  me  as  the  revising  bar- 
rister for  the  boroQgh  of  Horsham,  at  Horsham, 
on  the  25th  Sept.  187£^i  objections  to  the  names  of 
the  appellants  being  retained  on  the  list  of  persons 
entitled  to  vote  at  the  election  of  a  member  to 
serve  in  Parliament  for  the  borongh  of  Horsham 
came  on,  and  were  heard  by  me.  The  following  is 
a  copy  of  the  notice  served  on  each  of  the  appel- 
lants by  the  objector,  one  Pitfold  Medwin  : 

I  hereby  give  notioe  that  I  objeot  to  your  name  beinfi^ 
retained  on  the  list  of  persons  entitled  to  vote  at  the 
election  of  a  member  to  ser^e  in  Parliament  for  the  par- 
liamentary borongfh  of  Horsham  in  respect  of  property 
oocnpied  within  the  parish  of  Horsham,  on  the  following 
gronnd,  viz. :  tiiat  yonr  alleged  qnalifioation  is  not 
within  the  parliamentary  borongh  of  Horsham. 

(Signed)  Pfffold  Medwin. 

2.  By  the  5th  section  of  the  2  &  8  Will.  4,  o. 

45,  being  the  Reform  Act  of  1832,  it  is  enacted  as 

follows : 

That  the  borongh  of  New  Shoreham  shall,  for  the  pur- 
poses of  this  Act,  indnde  the  whole  of  the  rape  of 
Bramber,  in  the  oonnty  of  Sussex,  save  and  except  snoh 
parts  of  the  said  rape  as  shall  be  mdnded  in  the  borongh 
of  Horsham  by  an  Act  to  be  passed  for  that  purpose  in 
the  present  Parliament. 

3.  By  the  7th  section  of  the  same  Act  it  is 
enacted  as  follows : 

That  every  city  and  borough  in  England  which  now 
returns  a  member  or  members  to  serve  in  Parliament, 
and  every  place  sharing  in  the  election  therewith  (with 
certain  exceptions  thOTem  mentioned),  shall  for  the  pur- 
poses of  this  Act  indude  the  place  or  places  respectively 
which  shall  be  comprehendea  within  the  boundaries  of 
everv  such  city,  borough,  or  place,  as  such  boimdari<>8 
shall  be  settled  and  descrioed  bv  an  Act  to  be  passed  for 
that  purpose  in  this  present  Parliament,  which  Act  when 
passed  shall  be  deemed  and  taken  to  be  part  of  this  Act 

(a)  Beported  by  W.  J.  Smith,  Eaq^  Barriater-at-Law. 


as  fulljy  and  effectually  as  if  the  same  were  inooiporBted 
herewith. 

4.  By  the  35th  section  of  the  2  &  3  Will.  4,  c  64 
(bemg  the  Act  referred  to  in  the  5th  and  7th 
sections  of  the  2  &  3  Will.  4,  c.  45),  after  recitiiiff 
the  above  provisions,  and  declaring  that  the  several 
cities,  boronghs,  and  places  whereof  the  boun- 
daries were  so  to  be  settled  and  described  as  in 
the  ''said  recited  Act"  is  mentioned,  are  the 
several  cities,  boronghs,  and  places  which  are 
specified  in  the  schedale  to  this  Act  annexed 
marked  O.,  it  is  enacted  as  follows : 

Be  it  further  enacted  and  declared  that  the  several 
cities,  boroughs,  and  places  speoifled  in  the  said  schedule 
to  this  Act  annexed  marked  O.,  shall  as  to  the  election  of 
members  or  a  member  to  serve  in  Parliament  respeo- 
tively  include  the  places  and  be  comprised  within  the 
boundaries  which  in  such  schedule  are  respectively  speci- 
fied and  described  in  conjunction  with  the  names  of  snoh 
cities,  boroughs,  and  places  respectively. 

Schedule  0  was  and  is  as  follows : 

Horsham — ^the  Parish  of  Horsham. 

5.  In  the  year  1876  an  Act  to  provide  for  the 
better  arrangement  of  divided  parishes  and  other 
local  areas,  and  to  make  sundry  amendments  in 
the  law  relating  to  the  relief  of  the  poor  in  Eng- 
land, being  89  &  40  Vict.  c.  61,  was  passed. 

6.  By  the  Ist  section  of  the  said  Act  it  is  enacted 

as  follows : 

Where  any  parish  shall  be  divided  so  as  to  have  ii> 
parts  or  any  of  them  isolated  in  some  other  parish  or 
parishes,  or  otherwise  detached,  the  Local  Qovemmeot 
Board  mav,  as  andwhen  they  shall  see  fit,  after  local  inquiry 
to  be  held  upon  notioe  duly  given  to  the  derk  of  the  peace 
for  the  county  or  counties  in  which  the  parts  of  the  parish 
are  situated,  and  in  the  parishes  to  be  affected,  m  the 
manner  prescribed  or  usually  adopted  therein  for  the 
publication  of  parochial  notices,  make  an  order  to  take 
effect  at  the  expiration  of  some  period  not  less  than  three 
months  from  the  day  when  a  copy  of  such  order  shall  have 
been  sent  to  the  overseers  either  for  constituting  separate 
parishes  out  of  the  divided  parish,  or  for  amalgamat- 
ing some  of  the  parts  thereof  with  the  parish  or  parishes 
in  which  the  same  may  be  locally  included,  or  to  whieh 
they  may  be  annexed,  as  shall  appear  to  such  board  to  he 
most  convenient,  and  providing  where  requisite  for  a 
change  of  the  county  of  the  parish  or  part  of  a 
parish. 

7.  Bv  the  3rd  section  of  the  said  Act  it  is 
enacted  as  follows  : 

From  and  after  the  25th  day  of  March  next  ensuing  the 
day  when  such  order,  if  not  objected  to,  shall  take  ^eot, 
and  in  the  case  of  a  provisional  order  next  ensuing  the 
date  of  tiie  Act  of  Parliament  confirming  the  same,  the 
several  parts  of  every  parish  to  which  such  order  shall 
apply  shall  be  and  continue  to  be  constituted  in  the 
manner  directed  by  the  said  order,  and  the  officers  of  the 
several  parishes  affected  thereby  shall  be  empowered  and 
shall  be  re<;|uired  to  act  as  if  such  parishes  had  been 
constituted  in  the  manner  directed  prior  to  the  issue  of 
such  order. 

8.  By  the  4th  section  of  the  said  Act  it  is 
enacted  as  follows : 

Nothing  herein  contained  shall  apply  to  the  eodesiaB- 
tical  divisions  of  parishes  nor  to  the  constitution  of  school 
districts  without  tiie  sanction  of  the  Education  Department 
or  shall  eJter  tiie  boundaries  of  any  municipal  borongh, 
and  for  the  purposes  of  the  dection  of  members  of  ParGa- 
ment  and  of  burgesses  in  munidpal  boroughs,  of  the  jury 
lists,  of  the  action  of  the  justices,  and  of  the  poUoe  and 
coufirtables,  the  parishes  shall  continue  to  be  deemed  un- 
altered until  new  lists  are  made  and  new  constables  are 
appointed. 

9.  It  was  proved  and  admitted  that  the  appel- 
lants claimed  to  have  their  names  retained  on  the 
list  in  respect  of  property  situated  in  what  was, 
prior  to  and  until  the  making  of  the  order  of  the 


MAGISTRATES^  OASES. 


211 


0.R  Div.] 


F08TK&  AND  oTHiBa  (apps )  V.  Mbdwin  akd  ANOTHX&  (roBps.)* 


[O.P.  Div. 


} 


Loo&l  Ooyemment  Board  hereixiafter  mentioned, 
an  isolated  and  detached  part  of  the  paruih  of 
Snllinffton,  known  as  Broaabridge  Heath. 

10.  It  was  proved  and  admittMl  that  at  the  date 
0!  the  said  order  of  the  Local  Gbvemment  Board 
the  said  Broadbridge  Heath  was  within  the 
parliamentary  borough  of  New  Shoreham,  as 
defined  in  the  5th  section  of  the  2  A  3  WiU. 
4,  c.  45,  and  was  not  within  the  parliamentary 
borough  of  Horsham. 

11.  A  copy  of  the  order  of  the  Local  Gtovem- 
ment  Board  was  prodaced  and  admitted.  It  was 
preyed  and  admitted  that  the  said  order  was  daly 
made  porsnant  to  the  39  &  40  Yiot.  c.  61,  and  was 
not  objected  to,  and  was  not  a  proyisional  order 
within  the  meaning  of  the  8rd  section  of  the  said 
Btatnte,  and  was  in  all  respects,  and  at  all  material 
times,  a  yalid  and  snbsisting  order. 

12.  The  said  order  is  as  follows : 

Be-Airangement  of  detached  portion  of  parish  Horsham 

and  Thakehun  Unions. 

Horsham 
and 

Suflington 

To  the  gnardiana  of  the  poor  of  the  Horsham  Union,  in 
the  oonnl7  of  Snssex ; 

To  the  firnardians  of  the  poor  of  the  Thakeham  Union  in 
the  said  ooimtj  x 

To  the  ohnrohwardens  and  oyerseers  of  the  poor  of  the 
parish  of  Horsham  in  the  said  Horsham  Union  : 

To  the  ohnrohwardens  and  overseers  of  the  poor  of  the 
parish  of  Snllington  in  the  said  Thakeham  Umon. 

And  to  all  others  whom  it  may  conoem. 

Whereas  [here  sects.  1,  2,  and  8  of  the  Divided  Parishes 
and  Poor  Law  Amendment  Act  1876  are  recited]. 

And  whereas  by  an  order  dated  ihe  16th  day  of  April 
1835,  the  Poor  Law  Commissioners  declared  that  the 
■ereral  parishes  and  places  named  in  the  margin  thereof, 
oomprinnir  the  Thakeham  Union  and  including  the  parish 
of  SoUington,  in  the  said  oonntjr  of  Snasex,  should  be 
mdted  for  the  administration  of  we  laws  for  the  relief  of 
the  poor  ; 

And  whereas  by  an  order  dated  the  27th  day  of 
Aug.  1885,  the  Poor  Law  Commissioners  declared  that 
the  seyeral  parishes  and  places  named  in  the  marvin 
thereof  comprising  the  Horsham  Union,  incdnding  uie 
pariah  of  Horsham,  in  the  connl^  of  Sussex,  riiomd  be 
anited  for  the  administration  of  the  laws  for  the  relief  of 
the  poor  ; 

And  whereas  the  said  parishes  of  Sullington  and 
Horsham  are  respectiyely  parishes  within  the  meaning  ol 
the  aboye-redted  Act  ; 

And  whereas  the  said  parish  of  Sullington  ia  divided 
80  that  certain  parts  thereof  known  as  "Broadbridge 
Heath"  and  "Broadbridge"  which  are  isolated  and 
detached  from  the  remainder  are  locally  included  within 
or  annexed  to  the  said  parish  of  Horsham,  and  a  proposal 
faavinff  been  made  that  such  isolated  ana  detached  parts 
shoula  be  separated  from  the  parish  to  which  they 
belonff,  and  that  each  such  part  should  be  amalgamated 
with  the  pariah  in  which  it  may  be  looiUly  included,  or 
witii  some  parish  to  which  it  may  be  annexed,  the  Local 
Government  Board  caused  local  inquirv  to  be  held  after 
notice  duly  given  as  required  by  the  above-recited  Act 
and  report  hjas  been  duly  made  thereon ; 

Now  therefore  we,  the  Local  Government  Board,  in 
pnrsuanoe  of  the  powers  given  by  the  statutes  in  that 
behalf,  herebv  order  as  follows  : 

Article  1.  All  those  two  isolated  and  detached  parts  of 
^  said  parish  of  Sullington,  known  as  "  Broadbridge 
Heath  "  and  "  Broadbridge  "  which  are  locally  included 
within  or  annered  to  the  said  parish  of  Horsham,  shall 
cease  to  be  parts  of  the  said  parish  of  Sullingfcon,  and 
ihaQ  be  amalgamated  with  the  said  parish  of  Horsham. 

Article  2.  Tliis  order  shall  take  effect  on  the  first  day 
of  Nevember  one  thousand  eight  hundred  and  seventy- 
sight. 

Given  under  the  seal  of  office  of  the  Local  Government 
Boazd,  this  twenty-sixth  day  of  Jul^  in  the  year  one 
thmisand  eight  hundred  and  seventy-eight. 

(L.S.)  G.  SoLATXB  Booth, 

Thos.  BAia,  Seorstary.  Presldeat. 


18.  It  was  prored  and  admitted  that  new  lists 
of  YOters  had  been  daly  made,  and  that  new 
oonstables  had  been  duly  appointed  for  the  parish 
of  Horsham  subsequent  to  the  25th  March  1879. 

14.  It  was  contended  by  and  on  behalf  of  th^ 
objector  that  the  property  in  respect  of  which  the 
appellants  claimed  to  have  their  names  retained 
on  the  list  was  within  the  parliamentarr  borough 
of  New  Shorehun,  and  not  within  the  parlia- 
mentary borough  of  Horsham;  and  that,  there- 
fore, the  appellants  were  not  entitled  to  have  their 
names  retained  on  the  list. 

15.  It  was  contended  by  and  on  behalf  of  the 
appellants  that  the  property  in  respect  of  which 
they  claimed  to  have  their  names  retained  on  the 
list  wsB  within  the  parliamentary  borough  of 
Horsham,  and  that  therefore  the  appellants  were 
entitled  to  have  their  names  retained  on  the  list. 

16.  I  held  and  decided  that  the  property  in 
respect  of  which  the  appellants  claimed  to  have 
their  names  retained  on  the  list  was  within  the 
parliamentary  borough  of  New  Shoreham,  and 
was  not  within  the  parliamentary  borough  of 
Horsham,  and  that  therefore  the  appellants  were 
not  entitled  to  have  their  names  retained  on  the 
list  of  persons  entitled  to  vote  for  a  member  for 
the  borough  of  Horsham. 

17.  The  appellants  have  required  me  to  make 
the  returning  officer  of  the  borough  of  Horsham  a 
respondent. 

18.  The  question  for  the  opinion  of  the  court  is 
whether  my  decision  was  correct  P  If  the  court 
snswers  the  above  question  in  the  affirmative  my 
decision  will  be  affirmed.  If  the  court  answers  the 
above  question  in  the  negative  my  decision  will  be 
reversed,  and  such  order  made  as  to  the  court  may 
seem  fit  as  to  costs  and  otherwise. 

A,  L.  Smith  for  the  appellants. — By  the  2  &  3 
Will.  4,  c.  64,  the  parliamentary  Dorou|;h  of 
Horsham  is  to  be  coterminous  with  the  parish  of 
Horsham.  Frevioasly  to  the  year  1878  an  isolated 
portion  of  the  parish  of  Scdlington,  which  abutted 
on  Horsham,  had  formed  part  of  the  borough  of 
New  Shoreham,  but  in  that  year,  by  an  order  of 
the  Local  Government  Board,  acting  under  the 
authority  of  the  Divided  Parishes  axid  Poor  Law 
Ameodment  Act  (89  &  40  Yict.  c.  61),  this  portion 
of  the  parish  of  Sullington  was  made  part  of  the 
parish  of  Horsham.  The  question  now  arises  as 
to  whether  the  appellants,  who  are  voters  resid- 
ing in  this  portion  of  the  parish  of  Sullington, 
are  entitled  to  vote  for  the  borough  of  Horsham. 
I  submit  that  they  are,  and  that  the  Act  ap- 
plies and  was  intended  to  apply  to  parliamentary 
as  well  as  poor-law  purposes.  Sect.  1  of  the  Act 
provides  that  where  "  requisite  the  board  may 
change  the  county  of  the  parish  or  part  of  the 
parish,"  and  if  the  Act  is  only  applicable  to 
poor-law  purposes,  there  could  oe  no  need  to 
change  the  county.  But  sect.  4  shows  clearly 
that  the  Act  refers  to  the  election  of  members 
of  Parliament.  It  says,  "  for  the  purposes  of  the 
election  of  members  of  Parliament  .  .  .  the 
parishes  shall  continue  to  be  deemed  unaltered 
until  new  lists  are  made ;"  that  is  to  sav,  this  por- 
tion of  Sullington  is  to  remain  part  of  the  borough 
of  New  Shoreham  until  the  new  lists  are  made 
out,  and  then  it  is  to  become  part  of  the  borough 
of  Horsham,  for  the  purpose  of  the  election  of 
members  of  Parliunent.  [Lord  GoLBAn>eB,  O.J. 
— Does   it  mean  more  than  this,  that  the  lists 
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are  to  be  put  up  in  the  new  parish  instead  of 
the  old  P  If  the  franchise  of  both  happened  not 
to  be  the  same,  a  number  of  people  might  be 
disfiranchised.  In  this  ease  it  happens  that  both 
are  portions  of  a  parliamentary  borough,  so  that 
the  iranohise  is  the  same ;  but  suppose  a  parish 
is  taken  out  of  a  borough  and  put  mto  a  county, 
then  a  number  of  persons  might  lose  the 
franchise.]  On  the  other  hand  a  number  of 
persons  might  be  enfranohised.  In  this  case  the 
appellants  are  rated  in  the  borough  of  Horsham, 
and  so,  if  they  cannot  vote  for  Horsham,  and  as 
their  vote  depends  upon  their  rating  qualifica- 
tion, they  cannot  vote  for  New  Shoreham.  The 
Boundary  Act  of  1832  cannot  mean  that  the  limits 
of  the  borough  of  Horsham  are  to  be  always  the 
same;  but  that  it  follows  the  parish,  and  what 
the  parish  becomes  the  borough  becomes.  [Lord 
OoLBBiDGX,  G.J. — Is  not  this  an  adequate  con- 
struction, that  lists  have  to  be  made  out  for 
parliamentary  and  other  purposes,  and  that  these 
lists  have  now^  to  be  placed  on  the  church  doors 
of  the  new  parish,  though  for  other  parliamentary 
purposes  things  remain  as  they  were  before  PI 
By  sects.  28  £  24  of  6  Yict.  o.  18,  the  lists  of 
voters  are  to  be  placed  on  the  church  doors  of  the 
places  where  the  voters  are  entitled  to  vote. 

Ooldie  for  the  respondent  Medwin. — ^The  boun- 
daries of  the  places  laid  down  by  2  &  3  Will.  4, 
c.  64,  are  fixed  and  not  fluctuating,  and  they  can 
only  be  altered  by  some  express  enactment.  This 
Act  is  entitled  the  Poor  Law  Amendment  Act, 
and  its  scope  is  confined  to  poor-law  purposes.  I 
suggest  that  sect.  4  relates  to  the  ministerial 
duties  of  overseers  in  making  out  the  parish  lists. 
Until  the  oarishes  are  altered  the  overseers  of 
SuUington  have  to  make  out  the  lists,  and  these 
lists  are  to  be  made  use  of  until  the  overseers  of 
Horsham  have  made  out  the  new  lists.  They  wiU 
have  to  make  out  these  lists,  though  the  voters 
will  vote  as  before  for  New  Shoreham.  The  same 
thing  occurred  in  the  case  of  Midhurst  and  other 
places.  By  the  Boundary  Act  (2  &  3  Will.  4,  c.  64) 
portions  of  parishes  were  made  part  of  the 
borough  of  Midhurst ;  the  overseers  of  the  whole 
parishes  would  have  to  make  out  the  lists,  though 
the  voters  voted  for  Midhurst.  If  the  appellants* 
contention  be  correct,  it  follows  that  people  may 
be  disfhrnohised  or  enfranchised  by  a  mere  order 
of  the  Local  Government  Board,  and  that  could 
not  have  been  the  intention  of  the  Legislature. 
Again  by  sect.  1  notices  are  to  be  given  to  the 
clerk  of  the  peace  for  the  county,  and  in  the 
parishes  to  be  affected ;  therefore,  if  a  borough 
consists  of  several  parishes,  notice  is  to  be  given 
to  the  parish  to  be  affected  only,  and  not  to  the 
rest  of  itie  borough ;  if  the  parliamentary  borough 
were  intended  to  be  affected  by  this  Act,  some 
provision  would  be  made  for  notice  to  the  town 
clerk  or  returning  officer  of  the  borough. 

J,  F,  Olerk  for  the  respondent  Bostock. — ^The 
word  ^'  lists,"  I  suggest,  is  to  be  confined  to  the 
jury  lists.  In  all  probability  there  was  a  full- 
stop  at  the  word  ''  unaltered,"  aud  the  remaining 
words  were  added  in  committee.  The  jury  lists 
have  to  be  made  out  each  vear,  and  this  is  most 
likely  what  the  words  refer  to.  [Lord  Golb- 
BiDOB,  G.J. — Who  is  to  make  out  the  "new 
lists  P '']  The  overseers  of  the  new  parish.  [Lord 
OoLBBiDGB,  G.J. — But  the  overseers  have  no  power 
to  make  the   lists  out   until  the  parishes  are 


altered.]  The  parishes  would  be  deemed  to  be 
altered  eo  inttanti  that  the  lists  were  made  out 
''For  the  purposes  of  burgesses  in  municipal 
boroughs  "  must  mean  for  ^e  purposes  of  the  lists 
of  burgesses  in  boroughs. 

A.  L.  Bmith  replied. 

Lord  GoLBBiDGE,O.J.— This  is  an  appeal  from 
the  decision  of  the  revising  barrister  who  revised 
the  list  dE  voters  for  New  Shoreham  and  Hors- 
ham, and  the  appellants  are  certain  persons  who 
were  heretofore  residents  in  New  Shoreham,  and 
who  claimed  to  be  placed  on  the  list  of  voters  for 
the  borough  of  Horsham.  He  disallowed  their 
claims,  and  they  are  now  appealing  from  his 
decision.  I  am  of  opinion  that  his  decision  was 
right,  and  must  be  affirmed,  and  that  these  per- 
sons should  be  placed  on  the  list  of  voters  for  the 
borough  of  New  Shoreham,  and  are  not  entitled 
either  to  have  their  names  on  the  list  of  voters 
for  the  borough  of  Horsham,  or  to  vote  for  that 
borough.  The  case  turns  on  the  construction  to 
be  placed  on  some  of  the  sections  of  the  Poor  Law 
Amendment  and  Divided  Parishes  Act  1876  (39 
&  40  Yict.  c.  61),  and  undoubtedly,  as  regards  one 
of  the  sections  in  question,  I  may  remark  that^ 
after  giving  the  best  attention  I  can  to  it,  I  am 
by  no  means  prepared  to  say  what  its  exaot  mean- 
ing may  be.  I  no  not  profess  to  understand  it, 
nor  can  I  give  to  it  a  construction  which  is  en- 
tirely satisfactory  to  my  own  mind.  I  approach 
the  question  with  this  guiding  principle  in  my 
mind,  that,  looking  to  the  title  of  this  Act  oi 
Parliament,  looking  to  its  preamble  and  the  scope 
of  its  provisions,  it  seems  to  me  that  it  muse,  if 
possible,  be  interpreted  so  as  not  to  affect  the 
parliamentary  franchise,  unless  we  are  absolutely 
driven  to  give  it  the  interpretation  which  will 
have  that  effect.  Now  the  preamble  is  un- 
doubtedly quite  apart  from  all  question  of  the 
parliamentary  fhmchise ;  it  runs  thus,  **  Whereas 
many  parishes  in  England  are  divided,  and  some 
unions  are  formed  in  a  manner  which  renders 
their  arrangement  inconvenient,  and  whereas 
ocher  unions  are  too  large  in  extent  for  the  pur- 
poses of  the  relief  of  the  poor  and  other  local 
administration,  and  it  is  expedient  that  pro- 
vision should  be  made  for  remedying  these 
inconveniences;  and  whereas  other  amend- 
ments are  required  in  the  laws  for  the  relief 
of  the  poor  in  England,"  &o.  The  last  sec- 
tion of  the  Act  which  gives  to  it  a  short 
title  runs  thus :  "  This  Act  may  be  cited  and  de- 
scribed for  sll  purposes  as  '  The  Divided  Parishes 
and  Poor  Law  Amendment  Act  1876.'  '*  There- 
fore both  in  its  beginning  and  its  end  it  appears 
that  the  very  words  of  the  Act  confined  its  opera- 
tion to  poor-law  purposes.  Sect.  1  gives  the  Local 
Government  Board  power  to  make  a  separate 
parish  out  of  parts  of  a  divided  parish,  and  to 
amalgamate  parts  of  a  parish  with  another  parish, 
and  also  gives  the  Board  power  to  change  the 
county  of  a  parish  or  part  of  a  parish.  Notice  of 
the  change  is  to  be  given  both  in  the  parish  to  be 
affected  and  to  the  clerk  of  the  peace  for  the 
county.  I  asked  during  the  argument,  and  was 
told,  no  doubt  quite  truly,  and  indeed  sect.  8  shows 
that  I  was  truly  told,  that  the  county  rates  are 
made  liable  for  certain  local  parochial  purposes, 
and  therefore  the  county  of  a  parish  may  some- 
times conveniently  be  altered  for  the  purnoses  of 
poor-law  administration,  and^  as  the  boanoariaB  ci 
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the  oonntieB  may  be  altered,  there  is  an  obvious 
rouon  why  notice  should  be  given  to  the  clerk  of 
the  peace  for  the  county.    It  has  been  admitted, 
and  mdeed  appears  on  the  face  of  the  statute,  that 
no  such  notice  need  be  given  to  the  town  clerks 
or  returning  officers  in  parliamentary  boroughs 
which  are  not  municipal,  as  in  New  Shoreham  and 
Horsham,  and  this  it  is  said  furnishes  an  argument 
for  holding  that  the  Act  was  not  intended  to  inter- 
fere with  the  parliamentary  franchise,  for  then 
some  such  notice  would  be  provided  for.    Let  us 
come,  however,  to  sect.  4,  the  section  on  which  re- 
liance is  placed  by  the  appellants,  and  it  is  this 
section  of  which  I  find  myself  unable  to  give  any 
dear  account.     It  says  :    **  Nothing  herein  con- 
tained " — that  is  no  change  of  parishes — "  shall 
apply  to  the  ecclesiastical  division  of  parishes,  nor 
to  the  constitution  of  school  districts,  without  the 
sanction  of  the  Education  Department,  or  shall  alter 
the  boundaries  of  any  mumdpal  borough,  and  for 
the  purpoeee  of  the  election  of  members  of  Parlia- 
ment, and  of  barcresses  in  municipal  boroughs,  of 
the  jury  lists,  of  the  action  of  the  justices,  and  of 
the  police  and  constables,  the  parishes  shall  con- 
tinue to  be  deemed  unaltered  until  new  lists  are 
made  and  new  constables  are  appointed."    It  must 
follow  that  when  these  new  lists  are  made  and 
new  constables  are  appointed,  the  parishes  shall 
for  certain  purposes  be  altered.     What  are  the 
purposes  P    The  election  of  members  of  Parlin- 
ment  is  in  some  respects  a  parochial  matter,  inas- 
much as  certain  thinss  are  required  to  be  done  by 
the  overseers  of  parishes  in  relation  to  the  election 
of  members  of  Parliament    Hie  electors  by  whose 
vote  the  members  of  Parliament  are  returned  are 
placed  in  lists  in  their  various  parishes ;   these 
lists,  therefore,  are  parochial  listo,  for  the  parish 
officers  have  to  make  them  out.    Therefore  for 
some  purposes  no  doubt  this  alteration  of  parishes 
affecte  the  election  of  members  of   Parliament. 
It  does  not  affect  the  electors,  but  it  is  only 
certain  things  with  regard  to  the  election  which 
have  to  be  changed.     I  agree  that  the  words 
**  and    of    burgesses    in    municipal    boroughs " 
probably  mean  for  the  purposes  ~of  the  lists  of 
burgesses  in  municipal  boroughs.    Therefore  thus 
br  we  have  it  that  the  parishes  are  to  be  altered 
for  certain  purposes  with  regard  to  the  election  of 
members  of  Parliament,  and  with  regard  to  the 
municipal  lists    in    boroughs    where  there   are 
burgesses.    Holding  fast  by  the  principle  I  laid 
down,  that  I  am  not  to  affect  the  parliamentary 
franchise  if  I  can  avoid  it,  how  can  I  interpret  this 
section  so  as  not  to  interfere  with  the  parlia- 
mentaiy  franchise  P    It  seems  to  me  that  the  con- 
struction I  have  just  stated,  and  which  I  will  now 
applv  to  the  case  before  us,  is  the  probable  solution 
of  the  difficulty.    The  portion  of  the  parish  of 
SuUington  for  some  purposes  will  be  part  of  the 
parish  of  Horsham,  but,  as  the    parliamentary 
borough  and  the  election  of  members  of  Parlia- 
ment are  not  to  be  affected  (except  with  respect  to 
the  preparation  of  the  listo),  what  will  happen  will 
be  this :  persons  on  the  lists  of  the  portion  of  the 
parish    of    Sullington    which    is    thrown    into 
Horsham  will  have  to  be  put  in  the  listo  which 
are  posted    up    in    Horsham,    but    they    will 
vote  as  before  for  the  borough  of  Shoreham.    The 
fact  that  the  voters  who  do  not  vote  for  the  place 
in  which  the  parish  is  situate,  have  to  be  put  up 
on  the  doors  of  ohurohes  which  are  partly  in  a 
bwongh  and  partly  not,  is  a  state  of  things  which 


has  been  necessitated  in  other  cases  by  the  Act  of 
2  &3  Will.  4,  c.  64,  which  in  some  cases  has  token 
parte  of  a  perish  only  and  thrown  them  into  a 
parliamentary  borough,  as  has  been  pointed  oub 
by  Air.   Goldie  in    the   case   of  Midhurst     In 
that     case,     not     only     a     variety     of    entire 
parishes,  but  a  variety  of  portions  of  parishes 
partly  left  in  the  county  and  partly  included  in 
the  borough  of  Midhurst,  form  part  of  the  general 
description  of  that  borough ;  and  of  course,  in  the 
parishes  which  are   partly   county    and   partly 
borough,  the  overseers  would  have  to  put  upon 
the  doors  of  their  churches  in  such  parishes  two 
listo.     They  will  have   to  put  the  list  of  the 
county  voters,  and  they  will  have  to  put  the  list  of 
the  Midhurst  voters,  so  far  as  the  borough  of  Mid- 
hurst extends  into  their  parish.    That  is  what  the 
churchwardens  of  Horsham  will  have  to  do  here. 
They  will  have  to  put  upon  the  church  doors  of 
Horsham  the  lis  to  of  persons  who  are  residing  in 
the  parish  of  Horsham,  and  who  vote  not  for  the 
borouffh  of  Horsham,  but  for  the  borough  of  New 
Shoreham.    This  is  one  adequate  interpretotion 
of  the  section ;  to  give  it  anv  other  construction 
would  be  to  give  to  the  Local  Government  Board, 
in  a  case  where  any  borough  comprises  a  con- 
siderable district,  when  they  are  altering  it  for 
poor-law  purposes,  the  power  to  disfranchise  a 
number  of  persons    by  throwing  them  into  a 
county,  for,  tne  borough  franchise  and  the  county 
franchise  being  different,  they  might  be  deprived 
of  their  vote  altogether  by  being  taken  from  a 
borough  and  thrown  into  a  county.    In  this  par- 
ticular case,  it  is  true,  it  would  not  matter,  because 
both  happen  to  be  parliamentory  boroughs ;  still  it 
would  De  a  most  stortling  consequence  to  hold 
that  a  mere  order  of  the  Local  Government  Board 
oould  have  the  effect  of  tokins  away  the  franchise. 
It  is  true  that  it  might  have  the  contrary  effect  by 
throwing  part  of  a  county  into  a  borough,  and  it 
may  be  a  fair  answer  to  the  argument  as  to  dis- 
fnmchisement  to  say  that  it  might  have  the  effect 
of  conferring  the  franchise,     out  the  argument 
remains  unchanged,  and  to  give  to  the  statute  the 
construction  contended  for  by  the  appellants  would 
be  to  attribute  to  the  executive  a  power  which 
cannot  have  been  intended,  a*  d  one  which  one 
would  be  reluctant  to  give  it.    For  these  reasons, 
therefore,  without  saying  that  I  have  been  able  to 
give  to  the  whole  of  thip  section  an  interpretation 
which  is  entirely  satisfactory  to  my  own  mind,  yet 
it  does  seem  to  me  on  the  whole  tolerably  clear, 
that  it  does  not  mean  to  affect  the  parliamentary 
franchise,  and  does  not  mean  to  give  the  power 
of  disfranchisement  or  enfranchieement  to  a  de- 
partment of  the  execative  Government ;  and  there- 
fore, having  indicated  what  I  think  it  may  mean, 
it  is  enough  for  the  decision  of  this  case  to  say 
that  I  am  reasonably  dear  as  to  what  it  does  not 
mean.    I  hold  that  the  appellants  have  failed  in 
their  contention,    and  that  the  decision   of  the 
revising  barrister  was  right,  and  must  be  affirmed. 
Lii^DLKT,  J. — I  am  of  the  same  opinion.     I  do 
not  profess  to  understand  the  precise  meaning  of 
sect.  4 ;  but,  as  you  mav  sometimes  see  what  a 
thing  does  not  mean  without  seeing  what  it  does 
mean,  so  here  I  am  reasonably  clear  as  to  what 
this  Act  does  not  affect  without  being  very  clear 
as  to  everything  it  may  affect.    I  am  quite  clear 
on  this  point,  that  the  Act  does  not  affect  the  parlia- 
mentary franchise.    And  my  reason  for  that  is  that 
the  Act  is  directed  to  a  (Afferent  subjeot-matter 


2M 


MAGISTRATES'  CASES. 


O.R  Drr.] 


Oafital  akd  Gountisb  Bakk  V,  Hbntt  avd  Sokb. 


[O.P.  Div. 


altogether.    The  preamble  mns  thus :  *'  Whereas 
many  parishes  in  England  are  divided,  and  some 
unions  are  formed  in  a  manner  whioh  renders 
their  arrangement  inconvenient,  and  whereas  other 
anions  are  too  large  in  extent  for  the  purposes  of 
the  relief  of  the  poor  and  other  local  administra- 
tion, and  it  is  expedient  that  provision  should  be 
made  for  remedying  these  inconveniences;  and 
whereas  other  amendments  are  required  in  the 
laws  for  the  relief  of  the  poor  in  England,  &o," 
There  is  not  a  word  in  that  which  justifies  the 
inference  that  the  parliamentary  franchise  is  going 
to  be  dealt  with.     Nor  is  there  any  reason  for 
supposing  such  a  result  to  have  been  contem- 
plated, except  for  some  obscure  words  in  sect.  4. 
The  section   says :    "  Nothing   herein  contained 
shall    apply    to    the    ecclesiastical    division   of 
parishes,  nor  to  the  oonstitution  of  school  dis- 
tricts, without  the  sanction  of  the  Education  De- 
partment, or  shall  alter  the  boundjuries  of  any 
municipal  borough."    So  ftur  it  is  intelligible  and 
clear  enough.    Then  come  the  words  on  which  the 
whole  difficulty  arises :  "  And  for  the  purposes  of 
the  election  of  members  of  Parliament,  and  of 
burgesses  in  municipal    boroughs,  of    the    jury 
lists,  of  the  action  of  the  justices,  and  of  the 
police  and  constables,  the  parishes  shall  continue 
to  be  deemed  unaltered  until  new  lists  are  made 
and  new  constables  are  ap[)ointed."    Now  what 
consequences  are  to  follow  when  these  new  lists 
are  made  and  new  constables  have  been  appointed 
is  the  Question  we  have  to  decide;   and  we  are 
•asked  to  say  that  among  these  is  this,  viz.,  that 
the  boundaries  of  the  parishes   will   be  altered 
for    parliamentary    purposes.      The    answer    to 
that    is,    that,    looking    to   the   scope    of    the 
Act,  if  other  consequences  more  directly  con- 
nected with  the  subject-matter  with  which  the  Act 
professes  to  deal  can  be  found,  we  should  certainly 
adopt  them.  Now  two  others  have  been  suggested 
for  our  consideration.   One  is,  that  the  section  was 
dealing  with  the  ministerial  duties  of  the  overseers 
in  making  out  the  lists ;  and  the  other,  to  whioh  I 
am  rather  inclined  as  the  preferable  view,  that  it 
only  affects  the  jury  lists  and  the  constables.    I 
am  not  prepared  to  say  that  this,  or  that  either  is 
the  right  construction,  but  I  think  that  the  words 
are  plain  enough  to  enable  us  to  say  that  for  parlia- 
mentary purposes  the  boundaries  of  the  borough 
of  Horsham  as  fixed  by  the  Act  of  William  I V. 
remain  unaltered.    The  words  do  not  say  so,  and 
we  are  not  driven  to  say  so ;  and  as  the  words  do 
not  say  so,  and  we  are  not  driven  to  say  so,  I  need 
saj  no  more  except  that  this  appeal  be  dismissed 
with  costs. 

Deeieicn  ofrwiiing  harriater  afmned. 

Solicitors  for  all  parties,  Bohingon,  Preston,  and 
Stow.  

Wednesday,  March  10, 1880. 

(Before  Gbovb  and  Denman,  JJ.) 

Capital  and  Oountibs  Bank  v.  Hsmty  and  Sons,  (a) 

Libel— Naiwral   meaning  of   words — Innuendo— 

Evidence  in  support  of  innuendo— Privilege — 

MaUoe, 

The  defendants  fuhlished  a  eireular  referring  to 
the  plaiintiffs  %n  the  following  terms:  "Messrs. 
H,  and  Son  hereby  give  notice  that  they  wiU  not 
receive  in  paument  cheques  drawn  of ^  any  of  the 
branches  of  the  0,  Bank*' 


(m)  Bflported  br  J.  A.F00T1,  Esq.,  Bwrirter-«t-LAW. 


The  plaintiffs  sued  the  drfendantsfor  Ubel,  aMeging 
by  way  of  umiiafulo,  ihaik  the  defendants  meant 
thereby  thai  the  plaintiffs  were  not  to  be  reUed 
upon  to  meet  cheques  drawn  upon  them,  and  wen 
not  to  be  trusted. 

Held,  on  motion  for  judgment,  that  the  words  vmi 
were  capable  of  the  meaning  alleged  in  ihe 
vnnuenao, 

Semble,  the  test  is  not  so  much  what  is  in  the  mtiui 
of  the  person  sending  such  a  eireular,  but  whai 
M  the  result  which  %t  is  likely  to  produce  in  the 
minds  qf  those  into  whose  hands  U  comes. 

Action  for  libbl. 

The  defendants,  who  were  brewers,  and  had  had 
a  dispute  with  one  of  the  managers  of  a  branch  of 
the  defendants  bank  relating  to  the  cashing  of  a 
cheque,  published  the  following  circular,  under 
circumstances  and  to  persons  specified  in  the 
judgment  of  Grove,  J. :  "  Messrs.  Henty  and  Son 
hereby  give  notice  that  they  will  not  reoeive  in 
payment  cheques  drawn  upon  any  of  the  branches 
of  the  G.  Bank."  The  statement  of  claim  alleged 
by  way  of  innuendo,  that  they  did  so,  "  meaning 
thereby  that  the  plaintiffs  were  not  to  be  relied 
upon  to  meet  the  cheques  drawn  upon  them,  and 
that  their  position  was  such  that  they  were  not  to 
be  trusted  to  cash  the  cheques  of  their 
customers." 

The  action  was  tried  in  Michaelmas  sittings 
before  Lord  Coleridge,  O.J.  and  a  special  jury,  but 
the  jury  were  discharged  without  being  able  to 
agree. 

HerscheU,  Q.O.  (with  him  Sir  H.  Qiffard,  Q.C., 
S.  G.,  and  A,  L  Smith)  moved  to  enter  judgment 
for  the  defendants,  notwithstanding  the  discharge 
of  the  jury,  on  the  ground  that  there  was  no  evi- 
dence to  go  to  the  ]ury  in  support  of  the  plaintiffs' 
case.    He  cited 

Co»  V.  0<M>p«r,  9  L.  T.  Bep.  N.S.  329  ;  

MvlUgan  v.  OoU,  88  L.  T.  Bep.  N.S.  12;  L.  Bep. 
1OQ.B.540; 
and  contended  that  the  words  used  were  incapable 
of  the  meaning  alleged  in  the  innuendo. 

0.  BusseU,  Q.O.  and  B.  T.  Beid  (with  them  Sir 
/.  Holker,  Q.O.,  A,G.),  for  the  plaintiffs,  argued 
that  the  words  were  capable  of  the  alleged  mean- 
ing, and  that  there  was  evidence  to  support  the 
innuendo.     Further,  that  there  was  eyidenoe  of 
express    malice,  assuming    the   occasion    to   be 
privileged.    They  referred  to 
Bl^g  V.  8turt,  10  Q.B.  906. 
Gbovb,  J.— This  was  an  action  for  libel  tried 
before  Lord  Coleridge,  whioh  arose  in  the  follow- 
ing way.    The  defendants,  Henty  and  Son,  were 
brewers,  who  had,  either  as  tenants  or  as  mortga- 
gors in  the  nature  of  tenants,  the  occupants  of 
a   number   of   public-houses   in    different  parts 
of  Sussex,  and  were  in  the  habit  of  reoeiving 
in    payment   from    these    persons    che(|ue8   on 
different  banks,  especially   on  the  Capital   and 
Counties     Bank,    and     paying     them    over    to 
the   Chichester   branch  of  the   same  bank.    It 
appears  that  difficulties  arose  between  the  plain- 
tiffs and  defendant   in  consequence   of  a   new 
manager  being  appointed  at  the  Chiohester  Bank, 
who  declined  to  receive  and  cash  cheques  drawn 
upon  any  other  of  its  branches,  only  cashing  those 
which  were  drawn  upon  the  Chichester  branch. 
Thereupon  the  defendants,  Henty  and  Son,  sent 
out  to  all  their  tenants,  and  to  at  least  two  other 
penona  with  whom  Ubiij  had  some  dMUsflii  th* 


MAGISTRATES'  OASES. 


215 


C.P.  Div.] 


Oapital  avd  Goithtibs  Bank  v,  Hbntt  lst>  Soks. 


[O.P.  Div. 


following  circular  or  notice :  "  Messrs.  Henty  and 
Sons  hereby  eive  notice  that  they  will  not  receive 
in  payment  cheques  drawn  on  any  of  the  branches 
of  the  Capital  and  Counties  Bank.*'  Now,  several 
questions  arose  at  the  trial,  and  have  now  been 
argued.  Lord  Coleridge,  C.J.  held  that  the  occa- 
sion was  privileged;  but  he  left  to  the  jury  the 
question  whether  the  circular,  considered  with 
reference  to  the  surrounding  circumstances,  was 
libellous  or  not,  and  whether  there  was  any  express 
malice  to  take  it  out  of  the  privilege  of  the  occa- 
sion on  which  it  was  sent.  It  is  unnecessary,  for 
the  present  purpose,  to  decide  whether  the  sug- 
gested privilege  attached  or  not.  I  will  assume, 
for  the  purposes  of  my  judgment,  that  it  did, 
though  1  refrain  from  expressing  any  opinion  on 
the  point.  Two  or  three  questions,  however, 
remain  to  be  answered.  First,  was  this  circular 
or  notice  per  ae  capable  of  being  a  libel,  or  could  a 
judge  at  the  trial  direct  a  verdict  for  the  defen- 
dant on  the  ground  that  it  was  incapable  of  a 
libellous  meaning?  Secondly,  assuming  that  a 
judge  could  not  say  that,  upon  mere  proof  of  its 
publication,  is  it  a  case  in  which  evidence  could  be 
given  to  prove  that  such  a  circular  was  intended 
to  convev  the  imputation  mentioned  ia  the 
innuendo  P  and  was  there  here  such  evidence  to  be 
submitted  to  the  jury  P  Thirdly,  assuming  that 
the  occasion  was  privileged,  was  there  an^  evidence 
of  express  malice  to  take  the  publication  out  of 
that  privilege  P  Now,  in  the  first  place,  I  do  not 
think  it  necessary  to  fl;ive  any  opinion  as  to  the 
nature  of  this  document  looking  at  it  per  se, 
except  to  say  that,  viewing  it  with  relation  to  the 
particular  parties  and  the  particular  circumstances, 
Jt  could  not,  in  my  opinion,  be  pronounced  by  a 
judge  incapable  of  the  construction  which  makes 
it  libelloos.  The  strongest  case  referred  to  in  sup- 
port of  the  contrary  contention  was  that  of 
MulUgan  v.  Cole  {uhi  euv.)^  but  in  that  case  the 
nature  of  the  libel  difPerea  very  considerably  from 
the  libel  here.  That  was  a  case  of  an  advertise- 
ment published  in  a  Staffordshire  newspaper, 
announcing  to  the  public  that  the  plaintiff  was  no 
longer  authorised  to  receive  subscriptions  on 
behalf  of  a  certain  institute.  The  innuendo  laid 
was  that  he  had  falsely  assumed  and  pretended  to 
be  so  aathorised«  and  Quain,  J.  nonsuited  the 
plaintiff  on  the  ground  that  the  advertisement 
complained  of  was  not  capable  of  bearing  the 
innuendo  put  upon  it,  or  rather  that  there  was  no 
evidence  to  support  the  innuendo.  The  material 
decision  in  that  case,  however,  was  that  if  the 
advertisement  had  been  relied  on  alone,  without 
any  innuendo,  the  judges  would  have  held  that  it 
was  incapable  of  bearing  a  defomatorv  meaning. 
It  was  not  the  ground  upon  which  judgment  was 
given,  because  there  was  an  innuendo ;  and  the 
court,  although  of  opinion  that  the  advertisement 
would  not  have  been  defamatory  alone,  said  that 
the  evidence  offered  did  not  support  the  innuendo. 
That  was  a  far  stronger  case,  however,  than  the 
present,  and  the  meaning  which  it  was  sought  to 
put  upon  the  words  far  more  strained.  It  is  un- 
necessary, however,  to  give  an  opinion  here  as  to  the 
libel  looked  at  alone,  because  there  is  an  innuendo 
laidf  the  substance  of  which  is  that  it  was  meant  to 
convey  that  the  bank  was  in  an  insolvent  or 
doubtful  condition;  and  the  question  resolves 
itself  into  this,  whether  that  innuendo  can  fairly  be 
supported  as  attached  to  this  circular  P  whether 
this  circular  can  reasonably  bear  that  meaning, 


looked  at  in  connection  with  the  surrounding  cir- 
cumstances P    I  am  of  opinion  that  it  could,  and 
that  there  was  evidence  to  the  effect  that  it  did. 
It  must  be  remembered  that  the  jury  in  this  case 
were  discharged  without  coming  to  a  verdict  on 
the  case,  and  it  comes  before  us  on  motion  for 
judgment.    We  are  asked  to  enter  judgment  for 
the  defendants,  on  the  ground  that  there  was  no 
evidence  to  go  to  the  jury ;  and  I  am  of  opinion 
that  we  cannot  do  so.    JEtemembering  the  relation 
in  which  the  parties  stood,  the  fact  that  the  de- 
fendants were  customers  of  the  plaintiffs,   that 
disputes  had  ariRen  in  consequence  of  the  plain- 
tiffs' manager  having  taken  a  particular  course, 
and  that  this  circular  was  then  sent,  there  was 
undoubtedly  some  evidence  to  support  the  innuendo. 
It  is  noticeable  that  this  circular  is  not  strictly 
a  notice  to  individuals,  although  sent  no  doubt 
only  to  particular  individuals,     it  is  a  printed 
circular,  couched  in  terms   which  express  gene- 
rally that  the  defendants  will  not  receive  from 
anybody  cheques  drawn  on  the  plaintiffs*  bank. 
That  is  a  very  large  announcement,  likely  to  come 
to  the  knowledge    of    many  other  persons,  and 
which  might   even  be  left    lying  on   some  cus- 
tomer's table  on  purpose  that  it  might  be  seen. 
As  a  matter  of  fact,  it  was    proved  that  actual 
damage  was  done  by  it  to  the  extent  that  there 
was  a  run  upon  the  plaintiffs'  bank  amounting  in 
one  month  to  something  like  277,0001.     I  think 
that  that  is  some   evidence  to  show  the  natural 
and  probable  result  of  this  circular  being  read  by 
other  persons.    Then,  further  than  that,  it  ap- 
peared that  this  circular  was  sent  out  after  the 
cheque  which  gave  rise  to  the  dispute  had  been 
cashed ;  and  there  is  also  some  evidence  to  show 
qito  intuitu  it  was  so  sent.    The  real  test,  in  my 
opinion,  is  not  what  was  in  the    mind   of    the 
sender,  but  what  is  the  result  likely  to  be  pro- 
duced by  a  circular  of  this  description.    It  was 
certainly  more  than  was  necessary  for  the  protec- 
tion of  the  defendants  themseves,  who  might  have 
communicated  what  was  necessary  to  their  cus- 
tomers without  sending  out  a  circular  like  this. 
Such  a  course  appears  to  me  to  be  evidence  of  an 
intention  that  it  should  be  read  by  those  into 
whose  hands  it  came  in  a  sense  injurious  to  the 
plaintiffs'  bank,  being  capable  of  bearing  a  mean- 
ing wider  than  was  necessary  for  the  protection 
of  its  senders.     I  therefore  think,  with  regard  to 
the  first  two  questions,  that  this  was  a  circular 
capable  of  bearing  the  innuendo  put  upon  it,  and 
that  there  was  evidence  to  go  to  the  jury  that  it 
did  bear  such  a  meaning.    I  further  think,  with 
respect  to  the  third  point,  that   there  was  evi- 
dence of  express  malice.    I  take  express  malice  to 
mean  this — not  a  direct  intention  or  wish  to  injure 
a  person,  but  something  which  shows  that  the 
publication  was  actuated,  not  by  the  mere  view  of 
doing  what  wan  right,  but  by  some  by-motive, 
together   with    the    knowledge  or  belief  that  it 
would  have  the   effect  of  injuring  the  person. 
Of  express  malice,  in  that  sense,  I  think  there 
was  evidence  here.    On  these  grounds  I  am  of 
opinion  that  the  defendants  are  not  entitled  to 
judgment,  and  that  there  must  be  a  new  trial. 

Denkan,  J. — I  am  of  the  same  opinion.  It 
must  be  remembered  that  this  is  not  a  case  in 
which  the  question  is  whether  there  shall  be  a 
new  trial  after  the  verdict  of  a  jury  or  a  nonsuit, 
but  one  in  which  a  jury  have  been  unable  to 
arrive  at  any  conclusion  with  respect  to  the  ques- 
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tioD  of  libel  or  no  libel,  and  also  as  to  the  appli- 
cability of  the  innuendo.    It  is  now  contended  that 
we,  notwithstanding  the  failure  of  the  jury  to 
decide,  can  say  that  there  was  no  case  to  go  to 
them,  and  enter  judgment  for  the  defendants.    I 
think  we  cannot  take  that  course.    The  libel  is  in 
the  following  terms.    [The  learned  Judge  read  the 
circular  complained  of,  and  the  innuendo  laid  in 
the  statement  of  claim.]    It  was  objected  on  behalf 
of  the  defeudants  that  the  words  of  the  alleged 
libel  were  incapable  of  the  innuendo ;  and,  secondly, 
that  even  if  the  words  were  capable  of  such  a 
oonstruction,    there  was  no  evidence  that  they 
had  been  used  in  the  sense  put  upon  them  by  the 
plaintiffs.    Of  all  actions  in  the  world,  an  action 
for  libel  is  the  most  difficult  for  a  court  to  deal 
with  without  the  finding  of  a  jury ;  because  the 
question  of  libel  or  no  libel  is  pHmd  facU  essen- 
tially a  question  for  a  jurv.    Here  we  are  asked 
to  judge  of  the  words  without  that   assistance. 
It  18  contended,  first,  that  the  words  themselves 
ure  merely  words  expressing  an  intention,  and 
cannot  be  construed  as  defamatory  at  all ;  but  I 
think  the  fact  that  they  express  an  intention  only 
cannot  possibly  be  conclusive  as  to  the  Question 
of  libel  or  no  libel.    Many  cases  might  oe  sug- 
gested in  which  words  which  in  themselves  only 
announced  an  intention  to  do  or  not  to  do  a  par- 
ticular act  might  be  most  injurious  in  their  effect, 
and  libellous  to  the  apprehension  of  ninety-nine 
juries  out  of  a  hundred.    I  think  it  impossible  to 
say  that  this  notice,  circulated  as  it  was  amongst 
145  persons,  and    being  a   notice  which  miffnt 
convev  to  the  minds  of  those  who  read  it  uiat 
the  plaintiffs'  bank  was  untrustworthy,  was  in- 
capaole  of  having  an  injurious  effect,  or  of  being 
considered  as  libellous  by  a  jury.    The  cases  relied 
on  appear  to  me  by  no  means    decisive  of  the 
question.     Oox  v.  Ooover  (1  W.  B.  75)  was  the 
nrst  case  referred  to ;  out  I  think  that  only  shows 
that  if  the  words  are  innocent  in  themselves,  then, 
unless  something  is  laid  by  way  of  innuendo  to 
explain  them,  they  must  be  taken  in  their  ordi- 
nary sense,  and  the  court  ma^  say  on  demurrer 
that  the  action  is  not  maintainame.    That  is  a 
strong  decision,  no  doubt,  but  it  does  not  seem 
to  me  to  meet  this  case.    The  other  case  which 
was  mainly  relied  on  (Blaqg  v.  Sturtj  10  Q.  B.,  at 
p.  908),  is,  I  think,  clearly  disting^uishable  fh)m 
the  present.    There,   no    doubt,    it  is    said    by 
Wilde,  O.J.  that  it  is  the  duty  of  a  judge  to  say 
whether  a  publication  is  capable  of  the  meaning 
oBsigned  to  it  by  an  innuendo,  the  question  for  the 
jury  coming  afterwards.    Taking  that  to  be  the 
law,  and  taking  it  to  be  our  duty  here  to  form  a 
judgment  on  the  question  whether  this  circular 
is  capable  of  a  defamatory  meaning,  I  think  that 
it  would  be  impossible  to  sav  that  it  was  not, 
without  going  much  further  than  previous  cases, 
and  forming  a  precedent  which  would  be  detri- 
mental and  contrary  to  the  policy  of  the  law.    It 
would  be  putting  ourselves  in  the  position  of  a 
jnt7,  and  making  the  question  of  libel  or  no  libel 
a  question  of  law.    Words  have  various  meanings 
according  to  the  apprehension  of  the  reader,  and 
the  particular  circumstances  of  the  parties,  and  of 
each  case.    It  cannot  be  taken  as  a  mere  matter 
of  law  for  the  construction  of  the  court  in  a  case 
like  this,  where  a  jury  would  have  to  hear  a  great 
deal  of  evidence  on  both  sides  before  coming  to  a 
decision.    Mulligan  v.  Cole  {uhi  9up,)  was  the  next 
case  cited,  but  that  also  appears  to  me  distin- 


guishable.   There  it  was  held,  no  doubt,  that  tiia 
words  were  incapable  of  the  innuendo  alleg^ed,  but 
the  innuendo  was  such  that  it  was  impossible  to 
impiv  it  without  straining  the  meaning  of  the 
woras.    Here  it  is  not  impossible  to  infer  that  the 
words  complained  of  meant  to  say  that  cheques 
drawn  upon  the  plaintiffs'  bank  were  worthle8^ 
and  that  the  plaintiffs  would  be  unable  to  pay 
them.    It  is  said  that  even  if  the  words  were 
capable  of  that  meaning,  there  is  no  evidence  that 
they  were  used  in  that  sense.    No   doubt  the 
meaning   alleged  by  the  innuendo  is    the   only 
libellous  meaning  of  which  these  words  would  be 
capable,  and  with  any  other  meaning  they  would 
be  innocent ;  but  I  think  it  is  a  question  for  the 
jury  whether  they  bear  that  sense  or  not,  and  in 
deciding  the  jury  must  take  all  the  circumstanoes 
of  the  case  into  consideration.    It  may  be  men- 
tioned, by  waj  of  illustration,  that  a  great  many 
persons  did  in  fact  put  that  construction  upon 
them,  though  I  by  no  means  regard  that  as  con- 
clusive on  the  question.    No  doubt  IfuUigonv. 
OoU  was  an  extreme  oase — possiblv  not  altogfether 
to  be  reconciled  with  the  general  leg^l  doctrine  as 
to  the  question  of  libel  or  no  libel  being  one  for 
the  jury ;  but  still  it  is  a  case  very  muoh  stronger 
than  the  present  oase,  and  one  in    which   tiie 
innuendo  was  much    more  far-fetched.    In  the 
present  case  I  think  there  was  evidence  to  go  to 
the  jury  in  support  of  the  innuendo,  and  that  our 
judgment  must  be  for  the    plaintiffs,    guarding 
myself  a^inst  being  supposed  to  have  expressed 
any  opinion  which  would  prove   detrimental  to 
either  side  when  the  case  comes  on  for  trial. 

Judgment  for  the  plaint^s. 

Solicitors  for  the  plaintiffs,  Noah  and  Field,  for 
W.  A.  Stuchey,  Brighton. 

Solicitors  for  the  defendants,  Bohinaon,  Preston, 
and  Son,  for  Boper  and  FreeHand,  Ohiohester. 
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aaturday,  Feb.  28, 1880. 

(Before  Lord  Oolsbidob,  0.  J.,  DsKiCAir,  J.»  Pollock, 
B.,  FiSLD  and  Fitzjimbs  Stefhbs,  JJ.) 

Beo.  V,  B.  H.  Bishop,  (a) 

Lunatic — Receiving  into  unlicensed  house  persons 
suffering  from  hysteria,  Sfc, — 8  ^  9  Vict,  c  100, 
ss.  44-90. 

Deferhdant  was  indicted  under  8^9  Vict,  c.  100, 
s,  44  for  receiving  two  or  more  lunatics  into  a 
house  not  duly  licensed  or  registered.  Defendant 
advertised  for  patients  suffering  from  **  hysteria, 
nervousness,  and  perverseness,"  and  honestly 
believed  and  on  reasonable  grounds  that  no  one 
of  her  patients  was  a  lunaiic  There  was  conflict' 
ing  evidence  as  to  whether  any  of  the  patients  were 
Umatics  or  not.  The  learned  judge  directed  the  jury 
that  the  word  *'  lunatic  '*  as  defined  by  the  Act 
would  include  a  person  whose  mind  was  so  affected 
by  disease  that  U  was  necessary  for  his  own 
good  to  put  him  under  restraint. 

The  jury  convicted  the  defendant,  but  fo^ind  thai  thfi 
defendant  honestly  and  on  reasonable  grounds 
believed  that  no  one  of  her  patients  was  a  lunatic 

Held,  that  the  direction  of  the  learned  judge  was 
correct,  and    that    the    defendant's    bdief  was 

immaterioL 

(a)  Beported  by  J.  Thompson,  Eaq.,  BMrrtoter.a».lAW. 
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[Ob.  Oab.  Bi8. 


Oitt  niservcd  for  Ibe  oinnion  of  this  Ooort  by 
Suphen,  J. 

EhocU  Holse  Bishop  v^as  triad  bofore  mo  at 
Norfthampton  on  the  20th  and  2l8t  of  Jmi.  upon  ftn 
indiotment  nharging  her  with  an  offenoe  ag^nst 
the  44th  seotion  of  8  &  9  Yiot.  o.  100  by  reoei^iDg 
into  her  hoose  two  or  more  lanatios,  snoh  house 
not  being  an  asylam  or  hospital  registered  under 
the  Aot  or  a  hoose  duly  licensed  under  the  Act. 

It  was  prored  on  the  trial  that  the  defendant 
reoeiyed  into  her  house  sereral  young  women  for 
the  purpose  of  medioal  treatment.  Her  step- 
dangrhter,  who  was  called  as  a  witness  on  her 
bohSf  and  who  took  part  in  the  management  of 
the  house,  described  them  as  patients  suffering 
fh>m  **  hysteria,  nenrousaoss,  and  perverseness, 
and  it  was  proTod  that  she  advertised  ia  news* 
papers  ibr  patients  so  described.  She  had  besides 
&eee  patieots  one  inmate  who  was  admitted  to  be 
a  loositio,  with  regard  to  whom  she  had  complied 
with  the  requisitions  of  sect.  90  of  the  Act. 

There  was  confliotiog  OTidenoe  upon  the 
qnaetion  whether  any  ofthe  other  patients  were 
lonatioB  or  not,  and  as  to  the  nature  and  degree 
of  restraint  to  whioh  they  were  subjected,  and 
there  was  strong  evidence  to  show  that  the  defen* 
dant  believed  in  good  faith,  and  on  reasonable 
groands,  that  no  one  of  them  was  a  lunatic,  but 
that  all  were  suffering  onlv  under  "hysteria, 
nerrouaness,  or  jMryerseness. 

I  read  to  the  jury  the  interpretation  of  "  luna- 
tio*'  ^iven  in  seot.  114:  "Lunatic  shall  mean 
every  insane  person,  and  every  person  beiiu;  an 
idiot,  or  lunatic,  or  of  unsound  mind,"  and  i  told 
them  that  in  my  opinion  these  words  would  in- 
clude everyone  whose  mind  was  so  affected  by 
disease  that  it  was  netessary  for  his  own  good  to 
put  him  under  restraint. 

I  also  told  them  that  in  mjr  opinion  the  words 
"receive  one  or  more  lunatics  meant  receive 
"  as  Innatics,  and  in  order  to  be  treated  as  lunatics 
are  treated  in  asylums,"  and  I  gave  them  this 
direoiion :  "  In  order  that  the  dSendant  may  be 
convicted  the  jury  must  be  of  opinion  that  at  least 
one  other  patient  m  the  house  besides  the  admitted 
lunatio  was  either  an  insane  person,  or  an  idiot,  or 
a  lunatio,  or  of  unsound  mind  when  received,  and 
that  such  person  was  received  into  the  house  to 
be  treated  as  a  lunatio  is  treated  in  an  asylum." 

I  also  told  them  that  I  was  of  opinion  that  if  one 
other  ench  person  besides  the  admitted  lunatic 
wae  so  recaivedt  an  honest  belief  on  the  part  of 
the  defendant  that  that  person  was  not  a  lunatic 
would  be  immaterial;  but  at  the  request  of  the 
ooaneel  for  the  defendant,  I  asked  them,  if  they 
oonYiosed  the  defendant,  to  find  specially  whether 
she  believed  honestly  and  on  reasonable  grounds 
that  any  person  so  received  was  not  a  lunatic. 

The  ]ury  found  the  defendant  guilty,  but  they 
found  that  she  did  honestly  and  on  reasonable 
groonds  believe  that  no  one  of  her  patients  was 
a  lunatic  (except  of  course  the  admitted  lunatic). 

I  directed  the  defendant  to  enter  into  her  own 
recognisances  to  come  up  for  judgment  if  called 
upon  in  order  that  she  might  have  an  opportunity 
of  complying  with  the  provisions  of  the  Aot,  bat 
I  reserved  for  the  determination  of  the  Oourt  for 
Orown  Oases  Beserved  the  question  whether  my 
direction  to  the  jury  was  right,  in  order  that  if  it 
is  wrcmg  the  conviction  may  be  set  aside. 


J.  F.  SxBPHJur. 


Hao.  OAS.--yoL.  XIL 


8  ft  9  Vict,  a  100  (an  Aot  for  the  B^nlation  of 
the  Oare  and  iSreatment  of  Lunatics),  sect.  44 : 

It  ihaU  not  be  lawfnl  for  say  person  to  receive  two  or 
more  limatioe  into  any  house  nnleM  snoh  house  ihall  be 
an  asylum  or  an  hospital  registered  under  this  Aot,  or  a 
house  for  the  time  being  duly  lioeused  under  this  Aot,  or 
one  of  the  Acts  hereinoefore  repealed ;  and  any  person 
who  shall  receive  two  or  more  lunatloB  into  any  house 
other  than  a  house  for  tiie  time  heing  duly  licensed,  or 
an  as^um  or  an  hospital  duly  registered  shall  be  guilty 
of  a  nusdemeanour. 

Sect.  90 : 

No  person  (unless  he  be  a  person  who  derives  no  profit 
from  ue  charge,  or  a  committee  appointed  by  the  ix)rd 
GhanoeUor)  shsll  reoeive  to  board  or  lodge  vi  any  house 
other  than  an  hospital  rflttistezed  under  this  Ac£  or  an 
asylum  or  a  house  lioensea  under  this  Aot,  or  under  one 
of  the  Acts  hereinbefore  repealed,  or  take  the  oare  or 
oluurge  of  any  one  patient  as  a  lunatio  or  alleged  lunatio 
without  the  like  order  and  medioal  certifloates  in  respect 
of  such  patient  as  are  hereinbefore  required  on  the 
reception  of  a  patient  (not  being  a  pauper)  into  alicenaed 
house,  ^. 

No  counsel  was  instructed  for  the  defendant. 

MeUor,  (^0.  (Hanri$  with  him),  for  the  prosecu* 
tion. — The  conviction  was  right.  The  object  of 
the  8  ft  9  Yict.  o.  100,  s.  44,  was  to  prevent 
lunatics  being  received  into  unlicensed  or  un- 
registered houses.  It  is  a  positive  and  unqualified 
enactment  that  it  shall  not  be  lawful  so  to  do,  and 
there  is  nothing  in  it  with  regard  to  the  keeper's 
knowledge  or  his  belief  that  the  persons  received 
are  lunatics  or  not.  The  jury  found  that  the 
persons  received  bv  the  defenchmt  were  lunatics, 
after  the  learned  jaage  had  directed  them  that  the 
word  'Munatic"  would  include  a  person  whose 
mind  was  so  affected  by  disease  that  it  was  neces- 
sary for  his  own  g^d  to  put  him  under  restraint. 
The  object  of  the  Act  was  that  keepers  of  such 
houses  should  be  under  the  supervision  of  the 
Oommissioners  in  Lunacy. 

Lord  OoLXBiDOB,  O.J. — I  think  the  conviciion 
was  right.  If  the  onlj  question  is  whether  the 
knowlMge  of  the  parties  so  receiving  lunatics  is 
material  under  sect.  44  the  case  is  quite  clear. 

Denmak,  J. — I  also  think  that  the  conviction 
should  be  sustained.  The  question  reserved  is 
whether  the  fact  that  the  defendant  honestly 
thought  that  the  person  was  not  a  lunatic  was  a 
defence.  If  we  were  to  hold  that  it  was,  the  object 
of  the  statute  might  be  frustrated. 

Pollock,  B. — I  agree  that  the  conviction  ought 
to  be  sustained,  and  I  wish  it  to  be  understood 
that  we  affirm  the  direction  of  my  brother 
Stephen  that  the  word  "  lunatic  "  would  include  a 
person  whose  mind  was  so  affected  by  disease  that 
it  was  necessary  for  his  own  good  to  put  him 
under  restraint,  in  the  sense  that  by  restraint  is 
meant  restraint  of  the  same  kind  as  that  to  whioh 
Innatics  are  subject  in  asylums.  The  further 
direction  that  *'  in  order  that  the  defendant  might 
be  convicted  the  jury  must  be  of  opinion  that  at 
least  one  other  patient  in  the  honse  beside  the 
admitted  lunatio  was  either  an  insane  person,  or  a 
lunatic,  or  of  unsound  niind  when  received  into 
the  house  to  be  treated  as  a  lunatio  is  treated  in 
an  asylum,"  protects  hysterical  patients  or  patients 
suffering  from  anv  disturbance  of  mind  for  which 
it  wouldbe  advisable  that  they  should  be  restrained 
in  one  sense  temporarily.  With  regard  to  the 
point  whether  the  Knowledge  or  absence  of  know- 
ledge of  the  keeper  of  the  bouse  as  to  the  Innacy 
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of  the  persons  received  is  material,  I  am  dearly  of 
opinion  that  it  is  not. 

TncD.  J. — I  also  think  that  the  oonTiotion 
shoald  be  affirmed.  If  it  were  necessary  to 
decide  who  are  or  who  are  not  lanatios  I  should 
wish  to  consider,  bat  it  is  not  in  this  case.  The 
object  of  the  Act  was  to  place  the  keepers  of  all 
sDch  houses  under  a  competent  aathority. 

Stbphev,  J. — I  am  of  the  same  opinion.  Upon 
the  question  whether  knowledge  upon  the  part  of 
the  defendant  was  essential  to  the  committal  of 
the  offenoe  under  the  Act  I  entertained  no  doubt 
at  the  trial,  and  I  do  not  nnw.  I  reserved  tiie 
point,  as  I  understood  that  the  Oommissioners  in 
ijunacy  wished  to  obtain  the  solemn  opinion  of  the 
court  upon  this  enactment,  as  they  considered  the 
case  of  ffreat  importance.  Upon  the  definition  of  the 
term  *' lunatic,"  upon  reflection  I  may  say  that  I 
do  not  think  that  the  case  submitted  contained 
quite  as  much  as  it  ought  of  what  I  said  to  the 
jurj  on  the  subject  I  read  to  them  the  interpre- 
tation of  the  term  as  given  in  sect.  14  of  the  Act ; 
and  I  then  told  them  that,  in  my  opinion,  those 
words  were  sufficiently  wide  to  include  every 
person  who  was,  by  reason  of  mental  disease* 
m  such  a  condition  that  it  was  necessary  or 
advisable,  at  any  rate  for  his  or  her  own  good,  to  sub- 

1*ect  him  or  her  to  the  restraint  of  a  lunatic  asylum. 
'.  added  that  I  did  not  say  that,  by  way  of  legal 
definition  of  the  word  which  bound  them,  that  it 
was  not  a  positive  direction  to  them;  but  that 
upon  the  whole  it  was  the  best  construction  I 
could  put  on  the  words  of  l^e  Act  which  said  that 
''lunatic"  shall  mean  every  insane  person,  and 
every  person  being  an  idiot  or  lunatic,  or  of 
unsound  mind ;  in  other  words  it  shall  mean  not 
only  lunatic  but  insane  and  idiot,  and  persons  of 
unsound  mind.  I  said  that  I  thougbt  there  was  a 
difierence  between  a  lunatic  and  an  insane  person 
and  a  person  of  unsound  mind,  and  that  persons 
of  unsound  mind,  not  being  lunatics,  must  be 
such  that  it  was  necessary  for  their  own  good  to 
subject  them  to  that  kind  of  restraint  which  is 
exercised  in  lunatic  asylums  over  persons  afflicted 
with  lunacy. 

OonvieHan  affirmed. 


Snprentt  (S^onrt  of  labicatuw. 
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SITTINGS  AT  WESTMINSTEB. 

Tk%ir%da/y,  Mwrch  18,  1880. 

(Before  Bbamwbll,  Baooallit,  and  Thbsigbr,  L.  J  J.) 

Mblloa  (app.)  V,  Dbnham  (resp.).  (a) 

Practice — Jurisdiction —  Court  of  Appeal — Criminal 
cause  or  matter — Summons  for  not  causing  child 
to  attend  school  dwring  aUschool  hours — Bye-laws 
of  School  Boards Jervis's  Act  (11  ^  12  Vict 
c.  43)— T^  Elementary  Education  Act  1870 
(33  §r  34  Vict,  c,  75),  ss,  74,  92— Judicature  Act 
1873,  s,  47. 

The  respondent  was  summoned  for  breach  of  a  hye* 
law  made  by  a  school  hoard  requiring  aJl  children 
to  attend  school  twenty-seven  hours  a  week,  his 
chUd  being  employed  and  duly  aUending  school 

''^wrted  by  A.  HTBRiunroH,  Eaq^  BarriBtnvat-Law. 


under  the  Factory  Aet$.  ThejusHoee  dMmimsd 
ike  informaJtion,  bwt  stated  a  eaee,  under  20  ^  21 
Viet,  e.  48,  for  the  purpose  of  obiadsMM  the 
opinion  of  the  court  on  the  question  of  Vmn^ 
wheiher  the  school  hoard  were  enUtlsd  to  eatforee 
etieh  a  bye'laiw,  in  respect  of  children  who  were 
fulJUUng  the  conditions  of  the  Factory  Acts,  7%e 
Queen's  Bench  Dkneion  answered  the  queetiou  m 
the  negative. 
Heldt  that  this  was  a  judgment  of  the  High  Court 
in  a  criminal  cause  or  matter,  from  which  there 
was  no  appeal, 

Appbal  from  a  decision  of  the  Queen's  Bendi  Difi- 
sion  (Mellor  and  Lnsh,  JJ.),  reported  40  L.  T.  Bep. 
N.  8. 895,  on  the  following  speoial  case : — 

This  was  a  case  stated  by  four  of  Her  Majesty's 
justices  of  the  peace  in  and  for  the  borough  of 
Oldham,  in  the  county  of  Lancaster,  under  the 
statute  20  &  21  Yict.  c.  43,  for  the  purpose  of 
obtaining  the  opinion  of  the  court  on  questions  of 
law  which  arose  as  hereinafter  stated. 

1.  At  a  pettv  sessions  holden  at  Oldham,  in  and 
for  the  borough  of  Oldham^  on  the  8rd  Oot.  187B, 
an  information  preferred  by  James  M^lcr  (heran- 
after  called  the  appellant)  against  Thomas  Den- 
ham  (hereinafter  (Muled  the  respondent),  under  the 
bye-laws  of  the  School  Board  for  the  district  of  the 
borough  of  Oldham  duly  made  on  the  12th  March 
1877,  and  confirmed  in  pursuance  of  sect.  74  of 
the  Elementary  Education  Act  1870,  charging 
"  that  the  respondent,  being  the  parent  oi  a  ohild 
called  Joseph  Denham,  who  was  in  his  custody 
and  not  less  than  five  nor  more  tlum  thirteen 
years  of  age,  did  unlawfully  neglect  and  omit  to 
cause  the  said  child  to  attend  school  the  whole  of 
the  ordinary  school  hours  as  required  by  the  said 
bye-laws,  he,  the  said  Thomas  Denham,  not  having 
a  reasonable  excuse  for  such  non*attendance, 
was  heard  and  determined  by  the  said  justices, 
who  dismissed  the  said  information. 

2.  Tbe  appellant  being  dissatisfied  with  this 
determination  upon  the  hearing  of  the  said  infor- 
mation, applied  in  writing  for  a  case  setting  forth 
the  facts  and  grounds  of  such  determination  for 
the  opinion  of  this  court,  and  duly  entered  into  a 
recognisance  as  required  by  the  said  statute  in 
that  behalf. 

3.  Therefore  the  said  justices,  in  oompUanoe 
with  the  said  application  and  the  provisions  of  the 
said  statute,  stated  and  signed  the  following  oase. 

4.  Upon  the  hearing  of  the  said  information  it 
was  proved  on  the  part  of,  and  by  the  appellant, 
and  found  as  a  fact,  that  the  said  child  did  not 
attend  school  during  the  whole  of  the  ordinary 
school  hours,  and  that  the  child  was  ten  years  and 
six  months  old,  and  the  bye-laws  of  the  s«d  school 
board,  of  which  a  copy  was  attached  to  this  case, 
were  put  in  evidence  and  proved. 

5.  It  was  also  proved  on  the  part  of  the  respon- 
dent that  the  child  was  employed  at  the  cotton 
factory  of  Messrs.  Badcliffe  and  Sons  in  Oldham, 
and  was  attending  an  efficient  elementary  school 
regularly  pursuant  to  the  Factory  Acts  1883  to 
1874. 

9.  The  questions  of  law  arising  on  the  above 
statement  for  the  opinion  of  the  court  therefore 
were: 

(1)  Are  the  Oldham  School  Board  able  to  enforce 
their  bye-laws  against  children  between  the  ages 
often  and  thirteen  years,  who,  although  not  obey- 
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ing  BQoh  byO'lawB,  are  attending  efficient  elemen- 
tuy  Bohoole  pnnnant  to  and  otherwise  fulfilling 
and  obserying  the  conditions  of  the  Factory  Acta 
1883  to  1874  P 

(2)  Do  the  Elementu7  Bdaoation  Acts  1870  and 
1876  control  the  proyisions  of  the  said  Factory 
Acts  reflating  the  edaoation  of  children  em- 
ployed m  pursuance  of  the  last-mentioned 
Acts  P  (a) 

10.  And  the  court  is  humbly  solicited  accord- 
ing to  the  powers  vested  in  the  court  by  the 
said  statute  (20  A  21  Yict.  c.  4S)  to  remit  the  case 
to  the  said  justices  with  the  opinion  of  the  court 
thereon,  or  to  make  such  other  order  as  to  the 
court  might  seem  fit. 

The  QuAen's  Bench  Division  affirmed  the  de- 
cision of  the  justices,  answering  the  questions 
submitted  to  them  as  follows : 

(1)  The  School  Board  are  not  entitled  to  enforce 
their  bye-laws  against  children  between  the  ages 
of  ten  and  thirteen  years,  who,  although  not  obey- 
ing such  bye-laws,  are  attending  efficient  elemen- 
tanr  schools,  pursuant  to  and  otherwise  fulfilling 
and  observing  the  conditions  of  the  Factory  Acts. 

(2)  The  Elementary  Education  Acts  do  not 
control  the  provisions  of  the  Factory  Acts  regu- 
lating the  education  of  children  employed  in 
accordance  with  those  Acts. 

Upon  the  appeal  to  this  court, 

AMfland,  for  the  respondent,  took  the  prelimi- 
nary objection  that,  by  sect.  47  of  the  Judicature 
Act  1873,  "  no  appeal  shall  lie  from  any  judgment 
ol  the  said  High  Court  in  any  crimizial  cause  or 
matter,  save  for  some  error  of  law  apparent  upon 
the  reoord." 

(a)  By  the  Elementary  Ednoation  Act  1870  (88  &  84 
-Yiet.  o.  75),  b.  74:  "  Every  Bohooi  Board  may  from  time  to 
time,  with  the  approval  of  the  Edaoatixm  Department, 
make  bye-lawe  for  all  or  any  of  the  following  purposes  t 

"  (1)  Beqoiring  the  parents  of  ohildren  of  snoh  age, 
not  lees  thim  flve  years,  nor  more  than  thirteen  years,  as 
mar  be  fixed  h^  the  bye-laws,  to  oanse  such  ohil^en 
(nnlees  there  is  some  reasonable  ezonse)  to  attend 
sohool; 


<f 


(2)  Determining  the  time  daring  whioh  ohildren  are  so 
to  attend  sohool;  provided  that  no  saoh  bye-law  shall 
....  be  oomtrary  to  anything  oomtained  in  any  Aot  for 
xegolating  the  ednoation  of  olmdren  employed  in  labour ; 


"(4) 
laws. 


Imposing 


for  the  breaoh  of  any  bye- 


*'  Any  proceeding  to  enforce  any  bye-law  may  be  taken, 
and  any  penalty  for  the  breaoh  of  any  bye-law  may  be 
reooverad,  in  a  sommary  manner ;  bnt  no  penalty  imposed 
for  the  breaoh  of  any  pye-law  shall  exceed  snoh  amonnt 
as,  with  the  costs,  will  amonnt  to  fiye  shOliogs  for  each 
ofranoe,  and  snoh  bye-laws  shall  not  come  into  operation 
nntQ  they  have  been  sanctioned  by  Her  Majesty  in 
ConnaiL 


f< 


It  shall  be  lawful  for  Her  Majesty,  by  order  in 
ConneiL  to  sanction  the  said  bye-laws,  and  thereupon  the 
same  shall  have  effect  as  if  they  were  enacted  in  this 
Aot" 

"Bj  seat.  92 :  "  Any  penalty  and  any  monev  which  under 
this  Act  is  recoverable  summarily,  and  all  proceedings 
under  this  Act  whidi  may  be  taken  in  a  summary  manner, 
may  be  recovered  and  taken  before  two  justices  m  manner 
direoted  by  an  Act  of  the  session  of  the  eleventh  and 
twelfth  years  of  the  reign  <rf  Her  present  Majesty,  chapter 
forty-three,  intituled,  *An  Act  to  facilitate  the  peitorm- 
aaoe  of  the  duties  of  justices  of  the  peace  out  of  sessions 
within  England  and  Wales  with  respect  to  summary 
eonviotions  and  orders,'  and  the  Aots  amending  the 


A.  L.  8mUh  and  Dieep  for  the  appellant. — ^The 
question  to  be  decided  in  this  case  is  whether  a 

genaltycan  be  imposed  for  breach  of  a  bye-law  made 
y  the  Sohool  Board  which  conflicts  with  the  Factory 
Acts.  That  is  not  a  *'  criminal  cause  or  matter. 
The  mere  foot  of  its  bein^  a  Question  as  to  a 
penalty  will  not  make  it  a  criminal  matter  so  as  to 
take  away  the  right  of  appeal : 

The  PTia/rmacewtieal  Society  of  Great  Britain  v.  The 
London  and  Provvnc%al  Su/ppVy  Aeeociation 
Limited,  15  L.  J.  Notes  of  Cases,  86 ; 

where  this  court  entertained  the  question  as  to 
the  liability  of  the  defendants  to  penalties  under 
81  &  82  Yict.  c.  121,  and  reversed  the  decision  of 
the  court  below.  It  is  true  that  that  was  not  a 
case  under  Jervis's  Acts ;  but  it  cannot  be  in- 
ferred, simply  because  the  penaltjr  is  enforce- 
able under  Jervis's  Act,  that  this  is  a  criminal 
matter.  The  question  cannot  be  tested  by  the  mode 
of  procedure.  There  are  instances  in  the  Educa- 
tion Act  itself  of  criminal  offences,  such  as  per- 
sonating a  person  entitled  to  vote  in  the  election  of 
a  school  board :  (sects.  89  and  90.) 

Bbaxwxll,  L.J. — It  seems  to  me  that  we  are 
asked  to  say  here  that  this  is  such  a  very  small 
criminal  matter,  that  it  is  not  a  criminal  matter  at 
all.  Hiat  is  really  what  the  argument  comes  to. 
But  that  it  is  a  very  small  o&noe  is  a  reason 
why  it  should  not  be  brought  here  rather  than  why 
it  should.  If  it  was  a  question  whether  a  serious 
offence  had  been  committed,  it  might  be  impor- 
tant that  we  ^ould  entertain  it  if  we  could.  If 
we  heard  this  case,  the  question  that  we  should 
have  to  consider  would  be  whether  the  respondent 
has  been  guilty  of  a  criminal  offence.  What  he 
is  charged  with  is  a  crime,  although  a  crime  of 
the  very  smiJlest  magnitud&  That  being  so,  I 
am  of  opinion  that  we  have  no  jurisdiction. 

Bagoillit  and  Thssiobb,  L.  JJ.  concurred. 

Appeal  dismisiedt  with  eo9t$. 

Solicitor  for  the  appellant,  J*.  Ponaonbyi  Old- 
ham. 

Solicitor  for  the  respondent,  H,  Booth,  Qldham. 


HIGH    COURT   OF   JUSTICE. 


QUEEN'S  BENCH   DIVISION. 

Thursday,  Feb.  19,  1880. 

(Before  Lush  and  Bowbv,  JJ.) 

WiLLiAics  Aim  ANOTHEK  (app.)  V.  Ellis  (rcsp.). 

Highway — ToUe  on  ca/rriages,  ire — Bicycle — Local 
Turnpike  ilo^  (8  ^  4  WiU.  4i,  o.  Iv.). 

The  reepondent  woe  riding  a  bicycle  through  the 
tcUgaU  at  0,,  in  the  cowiby  of  (7.,  and  the  appel- 
lante  demanded  of  him  a  ewn  of  5«.  as  toU  upon 
hie  bicycle ;  on  hie  refusal  to  pay  this  they  de- 
tained  the  bicycle  untU  the  sum  was  paid.  The 
respondent  thereupon  laid  an  information  against 
the  appellants  for  a  wrongful  Maetion  of  toU, 
u/pon  whit^  they  were  convicted. 

Held,  that  the  conviction  was^  right,  and  that^  a 
bicycle  is  not  a  carriage  within  the  6th  section 
of  the  heal  Aot  upon  which  a  toll  might  be 
levied. 

This  was  a  case  stated  by  justices  under  20  A  21 

(A)  Beported  by  W.  P.  Evibslbt,  Esq.,  Bsrrlstor«t-Lsw. 
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MAGISTBATES'  CASES. 


Q.B.  DnrO 


WlLLUXS  AKD  ANOTHBK  (apps.)  V.  ElUB  (r«8p.). 


[Q.B.  Dit. 


Yiot.  0. 43,  of  which  the  following  are  the  nAatorial 
parts: 

At  a  petty  BesBiona  holden  in  and  for  the  division 
of  GloQoe^ter,  in  the  oountv  of  Gloucester,  on  the 
23rd  Aug.  1879,  John  Williams  and  Elizabeth 
Williams,  the  aboTe-named  defendants,  wei^ 
charged  in  and  by  a  certain  information  that  they 
on  the  12th  Ane.  1879,  at  the  hamlet  of  Orer, 
in  the  connty  oT  Gloucester,  being  cdlectors  of 
tolls  at  the  Over  turnpike  gate,  on  the  Over  road, 
did  unlawfully  demand  and  take  from  the  said 
G.  Ellis  the  sum  of  5«.  as  the  toll  of  a  bicycle  on 
which  he  was  then  riding,  the  said  G.  Ellis  being 
then  exempt  from  the  parent  of  such  toll,  such 
bicycle  not  being  a  camaee  in  respect  of  which 
toll  was  authorised  to  be  demanded  by  virtue  of 
the  powers  of  any  Act  of  Parliament,  and  the 
said  G.  Ellis  then  and  there  claiming  such  ex- 
emption. 

At  the  hearing  of  the  said  information  it  was 
proved  on  the  part  of  the  informant  that  he  on  the 
12th  Aug.  1879,  rode,  drove,  and  propelled  a 
bicycle  on  the  Over  turnpike  road  tnrough  the 
tolijfate  there,  situate  and  kept  hj  the  defendants 
without  any  demand  for  toll  bein|^  made;  that 
afterwards  on  the  same  day  he  agam  rode,  drove, 
and  propelled  a  bicycle  on  the  same  road  through 
the  same  gate,  and  that  the  said  defendant  E. 
Williams  then  demanded  of  him  the  sum  of  2(i> 
which  he  refused  to  pay,  and  went  on  through  the 
pate ;  that  the  defendant  J.  Williams  then  ran  after 
him  and  demanded  of  him  the  sum  of  5«.  as  the 
toll  for  the  said  bicycle,  which  the  said  G.  Ellis 
also  refused  to  pay,  claiming  exemption  from  all 
toll ;  that  the  said  J.  Williams  then  distrained  the 
said  bicycle,  and  although  the  said  G.  Ellis  pro- 
duced the  2d.  originally  demanded,  retained  the 
same  until  the  14th  Aug.,  when  the  said  toll  of 
5«.  was  paid  on  behalf  of  the  said  G.  EUIb  under 
protest. 

The  tolls  to  be  taken  at  the  said  turnpike  gate 
were  prescribed  by  the  local  Act  8  WilL  4,  c.  Iv. ; 
the  appellant  J.  Williams  was  the  lessee  and 
collector  of  the  tolls,  and  the  appellant  E.  Williams 
was  as  his  agent  a  collector  of  the  tolls  at  such 
gate. 

Under  the  said  Act  S  Will.  4,  o.  Iv.,  and  the  list 
of  tolls  set  up  at  the  turnpike  icate  by  the  trustees 
of  the  said  road  in  pursuance  thereof,  the  appel- 
lants were  entitled  to  ti^e  the  following  tdls, 
which  were  set  out  on  the  toll  board  «diibited  at 
the  tollgate: 

For  every  horse,  mule,  or  oth^  beast  drawing  any 
ooaoh,  sociable,  chariot,  berlin.  hmdaa,  vis-a-vis, 
baronche,  phaeton,  onrricle,  cajasn,  chaise,  chair,  gig, 
wiskey,  caravan,  hearse,  litter,  or  other  siich  caniage, 
the  snm  of  6d. 

For  every  caniaffe  of  whatever  description,  and  for 
whatever  pnrpoae  wnieh  shall  be  drawn  or  impelled  or  set 
or  kept  in  motion  Vy  steam  or  by  any  other  power  or 
agency  than  beinff  drawn  by  any  horse  or  horns,  or  other 
beast  or  beasts  ol  dranght,  any  som  not  exoeediag  fit. 

It  was  contended  on  the  part  of  the  appellants 
that  the  said  bicycle  was  a  oarriage  orawn  or 
impelled  and  set  or  kept  in  motion  by  other  power 
or  agency  than  being  drawn  by  any  horse  or  norses 
or  other  beast  or  beasts  of  draught;  and  that  the 
respondent  was  liable  to  the  toll  of  5s.  taken  in 
respect  of  such  bicycle. 

And  the  said  parties  having  been  dul^  heard  it 
was  adjudged  that  such  toll  of  5s.  was  iiresal,  and 
the  appellants  to  be  guiltry  of  the  offence  (marged, 
and  ordered  them  to  pay  a  fine  of  2s.  0d.  and  costs,  I 


amonntinff  to  12s.  6(1.  And  theraapon  the  ji 
ment  of  the  (Queen's  Benoh  Division  of  the 
Ooort  of  Justice  is  requested  as  to  whether  or  not 
the  justines  were  correct  in  point  oT  law  in  their 
determination  as  aforeeaid*  if  so  the  conviction  is 
to  stand ;  if  the  contention  of  the  appellants  Is 
correct  the  information  is  to  be  remitted  for  the 
pnrpose  of  being  dismissed. 

A,  P.  Stone  for  the  appellants. — ^The  deoiBion  of 
the  mmstratee  is  wronff;  a  biovde  does  oome 
under  the  6th  section  of  the  Loosl  Act  8  Will.  4, 
0.  Iv. ;  the  words  of  the  sfcatute  "  carriage  of  what- 
ever description  drawn  or  impelled  by  other  power 
or  agency  than  bein^  drawn  by  any  horse,  Aa," 
are  wide  enough  to  mclude  bicycles.  ^Bowbv,  J. 
—  Would  a  perambulator  or  Siath  chair  be  a  car- 
riage on  which  a  toll  could  be  levied  under  this 
section  P]  Yehides  are  liable  for  toll  which  are 
propelled  by  power  or  agency  other  than  by  horses, 
and  the  question  is  whether  these  words  are 
applicable  to  a  man  propelling  a  bicycle.  [Bowbk, 
J; — You  would  have  the  anomalv  of  a  heavy  car- 
rii^  paying  only  6d.,  whereas  a  bi^cle  or  peram- 
bulator must  pay  5s.]_  The  case  of  ToyZor  v.  Qood' 
win  (L.  Bep.  4  Q.  B.  Div.  228 ;  40  L.  T.  Bep.  N.  8. 
458)  is  in  mj  favour ;  it  would  be  vwy  inconve- 
nient for  a  Inoycle  to  be  a  carriage  under  one  Act 
and  not  under  another. 

W,  A.  R<Uke$t  lor  the  respondent,  was  not  called 
upon. 

Lush,  J. — I  am  of  opinion  that  the  decinon  of 
the  magistrates  was  right ;  a  bicvde  is  not  within 
the  meaning  of  the  LomI  Tumpuce  Act  In  those 
cases  where  the  actual  words  of  the  Act  do  not 
fhmish  us  with  a  direct  instance,  recourse  must 
be  had  to  the  object  of  the  Act ;  and  in  Taylor  v. 
Ooodwm  (ubi  sup.)  we  looked  at  the  object  of  the 
Act  (5  &6  Will.  4»  0*  50),  and  decided  that  a  biqyde 
wasa  oarriage  within  the  mischief  of  the  Aot»  via,, 
to  prevent  people  being  hurt  by  Ibrions  driving 
of  vehicles.  Sow  is  a  bioyde  within  the  toU 
clauses  of  this  Local  Act  F  in  the  fLn^j  danae  of 
sect.  6  we  have  certain  kinds  of  carriages  set  outi 
and  Uien  the  expression  "  such  other  carriage ;" 
in  a  subsequent  clause  of  the  same  section  we  have 
"every  carriage  of  whatever  description;"  now 
this  must  be  a  carriage  ^'tiscfem  ys»isris,  as  the 
carnaaes  originally  mentioned  in  order  to  rsndar 
it  liable  to  tdl;  and  it  cannot  seriously  be 
contended  that  a  bicycle  is  so;  if  it  werOt  I  do  not 
know  where  to  draw  the  line.  I  am  therefore  of 
opinion  that  the  magistiistes  were  right  in  hoiding 
that  a  bicyde  is  not  a  carriage  within  the  meaning 
of  the  6th  section  of  3  Will.  4,  o.  Iv. 

BowBK,  J. — ^I  am  of  the  same  opinion. 

Appeal  d%9mu9ed, 

Solidtors  for  appellants,  Parley  and  Shirrtf. 
Solidtors  for  respondent,  Mune,  EiddeU,  and 
MeUor, 


MAGI8TBAXBS'  CABBB. 
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Q.B.  Div.] 


£b«.  V,  Tkitbloyb. 


[Q.B.  Djv. 


Baturday,  Feb.  21,  1880. 

(Before  Lubh  and  MiiriSTr,  JJ.) 

Bbg.o.  Tbihslotb.  (a) 

Onmimal  informatum — Order  for  deetrudion  of 
obseene  hoohe — Proeeeding$  in  the  nature  of 
criminal  proceedings — Death  of  informer  before 
hearing  ly  magieirate— Abatement  of  proceedings 
—20  ^  21  Vict.  e.  83,  M.  1  ofki  4. 

When  proceedings  in  the  naJbwre  of  a  orimtnoZ  pros»- 
tniion  ore  tet  o»  foot  &y  a  s\mciefni  information 
laid  before  a  magistratef  and  Ke  issues  a  summons 
on  such  istformaUon,  the  death  of  the  informer 
causes  no  abatement  of  the  proceedings. 

One  J,  O,  laid  cm  information  against  one  E.  T. 
thai  he  had  on  his  premises  certain  obscene  boohs, 
tre.t  fit  to  be  destroyed  ;  a  summons  was  issued 
by  the  Aen  eitiMM  magistrate  at  B.  noUce  court 
to  the  said  S.  T,  to  show  cause  wlw  the  said 
boohs f  SrCf  shoidd  not  be  destroyed.  Three  days 
after  the  return  of  the  summons,  but  several 
months  before  the  case  was  heardf  the  said  J.  0. 
died.  When  l&e  case  came  on  no  objection  wae 
taken  bf  the  said  B.  T.  on  the  ground  of  the 
death  of  the  informer,  and  on  order  was  mcidefor 
the  destruction  of  the  boohs.  On  appeal  agoMtst 
this  order  to  quarter  sessionSf  the  court  confirmed 
the  order,  but  oranted  a  case  on  the  question 
whether  on  the  aeaih  of  ihe  informor  there  wae 
not  an  ahatement  of  the  proceedings,  stuih  ae  io 
inmalidate  the  order  for  the  deetruetion  qf  the 
boohe. 
Hdd,  thai  the  order  wae  good,  eince  the  proceedings 
were  guaei'criminal  in  their  nature,  cind  ae  there 
had  teen  a  eufident  is^fomusUon  on  which  to 
ground  ihem^  the  death  of  the  informer  did  not 
easseo  em  abatement  of  euch  proeeedinge. 

This  was  a  case  stated  by  the  jastioes  in  qnarter 
sessions  for  the  ootmty  of  Middlesex*  under 
20^21  "^Hot  0.48. 

1.  On  the  15th  May  1877  Javes  Yaoghan,  Bsq., 
Cite  of  the  magistrates  of  the  police  courts  of  the 
metropolis,  sitting  at  the  police  coart,  ^w-street, 
in  the  ooanty  of  Middlesez,  and  within  the  metro- 

Solitan  police  district,  npon  the  complaint  of  one 
ohn  Qreen,  ffranted  a  special  warrant  nnder  the 
Btatate  21  d;  &  Yiot.  o.  88,  s.  1,  directed  to  Henry 
Wood,  one  of  the  inspectors  of  the  metropolitan 
police^  to  search  the  premises  of  Edward  Trnelove, 
of  256,  High  Holbom,  in  the  coanty  of  Mkldlesez, 
and  seize  all  obscene  books,  papers,  or  writings 
ioond  on  hia  premises. 

2.  On  the  said  15th  May  1877  the  said  H. 
Wood,  by  virtue  of  the  said  warrant,  entered  the 
ssid  premtses,  and  therdn  seized  1212  copies  of  a 
pamphlet  entitled  **  Individoal,  Family,  and 
National  PoTeny,"  and  292  copies  of  a  pamphlet 
sntitled  **  Moral  Physioloay." 

8.  On  the  18feh  May  1877  Sir  James  Ingham, 
Snight^  one  of  the  magistrates  of  the  police  conrls 
of  the  metropolis,  granted  a  sammons  reqairin^^  the 
ssid  E.  TmeloTc,  as  odcnpier  of  the  said  premises, 
to  appear  on  the  22nd  May  1877,  at  the  said  police 
oaait.  Bow-street,  to  show  caose  why  the  said 
pamphlete  seised  on  his  premises  should  not  be 


destrored. 

4  (a  the  22nd  May  1877  the  said  sammons 
csme  on  to  be  heard  at  the  said  police  ooort,  and 
the  hearing  thereof  was  a^jonmed  from  time  to 
tfane. 

00  lipoMAtoj  W.F.XTiBttBT,  li^t  BtnkMMkl-LMr. 


5.  On  the  4th  Oct.  1878  Sir  J.  Ingham,  Knight, 
made  an  order  a^jndging  the  said  pamphlets  to 
be  obaoene^  and  iwdering  that  all  the  said  pam- 
phlets be  destroyed  ?rithin  seven  days. 

8.  A^^ainst  this  order  the  said  E.  Tmelove  ap- 
pealed, and  the  said  appeal  came  on  to  be  heard 
on  the  26th  April  1879. 

9.  It  then  appeiured  in  eridence  that  J.  Green, 
the  complainant,  died  on  the  25th  May  1877. 


10.  At  the  close  of  the  respondent's  case  the 
coansel  for  the  appellant  made  the  objection  that, 
after  the  death  of  the  said  complainant^  J.  Green, 
all  proceedings  egainst  the  appellant  lapsed,  as 
there  was  then  no  person  in  the  position  of  prose- 
ontor.  The  coansel  fbr  the  respondent  contended 
that  the  proceedings  did  not  so  lapse,  and  that, 
even  if  they  did,  the  coart  could  not  give  effect  to 
the  objection,  as  it  was  not  incladed  in  the 
grounds  of  appeaL  The  appellant  replied  that  in 
the  absence  oc  a  proseontor  or  complainant  the 
Court  of  Quarter  Sessions  had  no  power  to  deal 
with  the  order,  and  the  objection  being  one  to 
jurisdiction,  it  was  not  necessary  for  it  to  be  in- 
cluded in  the  grounds  of  appeal. 

12.  The  learned  assistant  judge  then  asked 
appellant's  counsel  whether  an  application  had 
been  made  to  the  magistrate  who  msde  the  order 
to  substitnte  another  prosecutor  for  the  said  John 
Green,  deceased.  On  being  answered  in  the  nega- 
tive, the  learned  assistant  judge  was  clearly  of 
opinion  that  the  appellant's  objection  was  a  good 
one^  and  the  Court  of  Qnarter  Sessions  therenixm 
so  dedded,  but  held  that  they  could  not  give 
efibct  to  it,  as  it  was  not  included  in  the  grounds 
of  appeal. 

IS.  The  court  thereupon  heard  the  appellant's 
counsel  npon  the  merits,  and  being  of  opinion  that 
the  said  pamphlets  were  obscene  within  the  maan- 
ing  of  the  Act,  affirmed  the  order  with  costs. 
They  consented,  however,  to  grant  a  oaae  c^Km  the 
<|uestimi  of  the  absence  of  the  appellant's  ob- 
jection firom  the  grounds  of  i^peal,  and  although 
they  had  no  doubt  upon  the  pointy  yet,  as  a  oase 
was  hems  stated,  he  permittea  the  oueation  itself 
as  to  the  mpse  of  proceedings  to  be  also  raised. 

The  questions  for  the  court  were : 

1.  Whether  the  prooeedinffs  against  the  ap- 
pellant lapsed  upon  the  death  of  the  said  com- 
plainant John  Green  P 

2.  Whether,  if  they  did  so  lapse,  the  fact  that 
the  objection  was  not  included  in  the  appellant's 
grounas  of  appeal  prsduded  the  Court  of  Quarter 
Sessions  fh>m  giving  efieot  to  the  said  objection  P 

If  the  court  be  of  opinion  that  the  proceedings 
did  lapse  npon  the  death  of  the  said  John  Green, 
and  thist  it  was  not  necessary  that  the  objection 
should  appear  in  the  grounds  of  appeal,  then  the 
order  to  oe  quashed. 

If  the  oourt  should  be  of  opinion  that  the  pro- 
codings  did  not  so  lapse,  then  the  order  to  be 
affirmed. 

if  the  oourt  should  be  of  opinion  that  the  pro- 
oeedinffs did  so  lapse,  but  that  the  objection 
shoula  have  been  a  ground  of  appeal,  then  the 
order  to  be  affirmed. 

The  following  is  a  copv  of  the  warrant  to  searoh 
the  premises  of  the  appellant^  issued  t^  the  sitting 
magistrate  at  Bow-street  police  court : 
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Q3.  Div.] 


Bbg.  o.  Tbuelotx. 


[Q.B.  Di? 


A  Speaial  Warrant. 

Coim^  of  Middleaez  and  Mefaopolitui  Polioe  Disiziot 
[to  witl—B.  J.  T.  I.— Polioe  Omrt,  Bow-rtreefc.— To 
Hexiiy  Wood,  one  of  the  Inspeotora  of  the  Metro- 
politan Polioe  Foroe. 

Whereae  complaint  npon  oath  hath  this  day  been  made 
to  me,  the  nndereigned,  a  metropolitan  polioe  magistrate, 
being  one  of  the  maffistratefl  of  the  poHoe  conrtfl  of  the 
metropolis,  sitting  at  the  polioe  oonrt.  Bow-street,  in  the 
ooonty  of  Middlesex,  and  within  the  metropolitan  polioe 
distriot,  by  John  Green,  that  the  said  John  Green  has 
reason  to  oeHeye,  and  does  l^elieye,  that  divers  obsoene 
books  are  kept  by  Edward  Trneloye,  in  a  certain  house  or 
or  shop  sitnate  and  being  No.  256,  Hi^h  Holbom,  in  the 
said  oonnt^  of  Middlesex,  and  in  the  said  distriot,  for  the 
purpose  of  sale,  and  of  being  otherwise  pubUshed  for  the 
purpose  of  gain. 

And  whereas  the  said  John  Green  has  also  on  this  day 
stated  on  oath  before  me,  the  said  magistrate,  sitting  at 
the  polioe  court  aforesaid,  that  diyers  articles  of  the  Uke 
natiure,  to  wit,  certain  obsoene  books,  entitled  *' Indi- 
vidual, Famihr,  and  National  Poverty,"  and  "Moral 
Physiology,"  haye,  on  the  14th  day  of  May  1877,  been 
sold  at  uie  said  house  or  shop,  so  as  to  satis^ 
the  said  ma^nstrato,  that  t&  belief  of  the  said 


me. 


John  Green  is  well  founded,  and  the  said  John  Green 
haying  produced  before  me  the  said  books  so  sold 
at  the  said  house  or  shop  as  aforesaid,  I,  the  said  magis- 
trate, being  satisfied  tnat  the  belief  of  the  said  John 
Green  is  well  founded,  and  that  the  said  articles  so  kept 
for  the  purnoee  aforesaid  are  of  such  a  dharacter  and 
description  that  the  publication  of  them  would  be  a  mis- 
demeanour, and  proper  to  be  prosecuted  aa  such,  do 
authorise  and  require  you,  Henzy  Wood,  one  of  the  in- 
speotors  of  the  metropoutan  police  force,  into  such  house, 
inth  such  assistance  as  may  oe  neoessary,  to  enter  in  the 
paytime,  and,  if  necessaiy,  to  use  foroe  by  breaking 
open  doors  ot  otherwise,  and  to  search  for  and  seize  all 
such  obsoene  books  as  aforesaid  in  such  house,  and  to 
bring  all  the  articles  so  seised  before  me,  or  sueh  other 
of  the  magistrates  of  tiie  polioe  oourts  of  the  metronolia, 
as  shall  thsn  be  sitting  at  the  polioe  court,  Bow-street, 
aforesaid,  and  for  so  doing  this  shiUl  be  your  sufficient 
warrant. 

(Signed)  J.  YAuaHAN. 

By  (MOt.  1  of  20  d;  21  Yiot.  o.  83 : 

It  shall  be  lawful  for  any  metropolitan  ma^pstrato 
or  other  stipendiary  magistrate,  or  for  any  two  justioee 
dp  the  peaoe,  upon  complaint  made  before  him  or  them 
upon  oath  that  the  complainant  has  reason  to  beUere, 
and  does  belieye,  that  any  obsoene  books,  papers,  writings, 
prints,  piotures,  drawings,  or  other  representations  are 
kei)t  in  any  house,  shop,  room,  or  other  place  within  the 
lixnits  of  we  jurisdiction  of  any  su<di  magistarato  or  jus- 
tices, for  the  purpMes  of  sale,  mstribution.  or  exhibition 
for  purposes  of  gain,  which  complainant  snail  also  stato 
upon  oath  that  one  or  more  articues  of  the  like  charaotor 
have  been  sold,  distributed,  exhibited,  lent,  or  other- 
wise published  as  aforesaid,  at  or  in  connection  with  such 
place,  so  as  to  satisfy  suoh  magistrate  or  justices  that 
the  Delief  of  the  said  complainant  is  well  founded^  and 
upon  such  magirtrato  or  justices  being  also  satisfied 
that  an^  of  sucm  articles  so  sept  for  any  of  the  purposes 
aforesaid  are  of  suoh  a  oharaoter  and  description  that 
the  publication  of  them  would  be  a  misdemeanour,  and 
proper  to  be  prosecuted  as  suoh,  to  give  authoril^  by 
speaial  warrant  to  any  constable  or  polioe  officer  into 
such  house,  shop,  room,  or  other  place,  witii  suoh  assis- 
tance as  may  be  necessary,  to  enter  in  the  daytime,  and 
if  necessary,  to  use  force,  by  breaking  open  doors  or 
otherwise,  and  to  search  for  and  seize  all  suoh  books,  A«., 
found  in  suoh  house,  Ao.,  and  to  carry  all  the  articles  so 
seised  before  the  magistrate  or  justices  issuing  the  said 
warrant,  or  some  other  magistrate  or  justices  exercising 
the  same  jurisdiction,  and  such  magistirate  or  justices 
shaU  thereupon  issue  a  summons  calling  upon  the  ooou- 
pier  of  the  house,  or  other  plaoe  which  may  have  been  so 
entered  by  virtue  of  the  said  warrant,  to  appear  within 
seven  days  before  such  polioe  stipendiary  magistrate  or 
any  two  justioes  in  peny  sessions  for  the  oUstriot,  to 
show  cause  why  the  artioles  so  seised  should  not  be 
destroyed  $  and  if  suoh  ooonpier  or  some  other  person 
daiming  to  be  the  owner  of  the  said  articles  shall  not 
appear  within  the  time  sf oresaid,  or  shall  appear,  and 


such  magistrate  or  justices  shaU  be  satisfied  that  eaxk 
artioles,  or  any  of  them,  are  of  the  oharaoter  stated  in 
the  warrant,  and  that  sudi  or  any  of  them  have  been 
kept  for  any  of  the  purposes  af orewid,  it  shall  be  lawful 
for  the  said  magistrate  or  justioes  ...  to  order  the 
artioles  so  seiiea,  except  such  of  them  as  he  or  they  may 
consider  necessary  to  be  preserved  as  evidence  in^  some 
further  proceeding,  to  be  destroyed  at  the  expiration  of 
the  time  hereinafter  allowed  for  lodging  an  appeal,  unjen 
notice  of  appeal  .  .  .  be  given,  and  suoh  articles  snail 
be  in  the  meantime  impouniud. 

By  sect.  4 : 

Any  person  aggrieved  by  any  act  or  detemination  of 
such  magistrate  or  justices  In  or  conoeming  the  exeou- 
tion  of  this  Aot  may  appeal  to  the  next  general  or  quarter 
sessions  for  the  coun^,  A«.,  in  or  for  which  audh  magis- 
trate or  justioes  shall  have  so  acted,  giving  to  the  magis- 
trate or  justices  of  the  peaoe  whose  act  or  determination 
shall  be  appealed  against  notice  in  writing  of  such  appeal, 
and  of  the  grounds  tiiereof ,  within  seven  days  after  suoh 
aot  or  determination,  and  before  the  next  general  or  <^uarter 
sessions,  and  entering  within  suoh  seven  da^  into  a 
recognisance,  with  sufficient  security,  before  a  justioe  of 
the  peaoe  for  the  county,  &c.,  in  which  suoh  aot  or 
determination  shall  have  taken  place,  personaUy  to 
appear  and  prosecute  suoh  appeal,  and  to  abide  the  order 
of  and  pay  suoh  ooste  as  shul  be  awarded  bv  suoh  oonrt 
of  quarter  sessions,  Ac,  uid  the  court  at  suoh  general  or 
quarter  sessions  shall  hear  and  determine  the  mattsr  of 
sudi  appeal,  and  shall  make  suoh  order  therein  as  ahau 
to  the  saidoourt  seem  meet ;  and  such  court  upon  hearing 
and  finally  determining  suoh  appeal,  shaXT  and  may, 
aooording  to  their  discretion,  award  suoh  ooste  to  ths 
party  appealing  or  appealed  against  as  they  ahall  tidnk 
proper. 

Mead,  for  the  respondent,  showed  oanse  against 
the  role  nin  whioh  had  been  obtained  for  a  eer- 
ttorort  to  bring  np  the  order  to  be  quashed.  These 
prooeedings,  which  are  under  Lord  Oampbell's 
Ant,  are  oriminal,  not  dvH ;  the  proeeoator  has  no 
oontrol  over  the  salt  after  the  masistrate  has 
onoe  acted  upon  his  information,  thoogh  snch 
proceedings  must  be  set  in  motion  by  a  nommal 
prosecutor.  It  has  been  found  that  the  publica- 
tion of  these  books  was  a  misdemeanour,  upon 
whioh  the  magistrate  founded  his  order,  and  issued 
a  special  warrant  for  their  destruction.  Sect.  1  of 
20  &  21  Vict  0. 88,  is  in  my  favour.  If  this  case 
is  civil  and  not  criminal  in  its  nature,  the  ap- 
pelluit  must  prove  that  the  informer  was  solely 
seised  of  the  cause,  and  had  absolute  control  over 
it.  [Lush,  J.— The  complainant  was  dropped 
alto^ther  in  the  proceedings  alter  the  complaint ; 
the  informer  cannot  claim  any  reward  or  treat  it 
as  a  personal  matter ;  the  defendant  must  answer 
bhis  point.] 

W.  A.  Hunter  (J,  M,  Davideon  with  him)  for  the 
appellant. — ^The  prosecutor  is  a  substantial  party 
in  the  proceedings,  and  reappears  in  sect.  4  of 
20  &  21  Yict.  c.  83,  in  a  very  important  aspect^  as 
being  the  "  party  appealing  or  appealed  agjsinst " 
to  whom  costs  may  be  awarded.  Now  in  this 
very  order  of  sessions  costs  are  awarded  to  the 
informer  as  "  the  party  appealed  against."  The 
case  of  Beg.  v.  The  JueHeee  of  HcuUe  (1  B.  St  Ad. 
654)  is  in  my  fisvour  on  this  point.  No  costs  can 
be  recovered  against  justiote : 

Reg.  V.  (ToodaU,  L.  Bep.  9  Q.  B.  557 ;  43  L.  J.  119, 
H.C. 
[Mahisty,  J. — ^When  justioes  themselves  aot  as 
prosecutors  on  appeal,  costs  m^  sometimes  be 

S*ven  against  them.  Ltjsh,  j.  —  Suppose  J. 
reon  died  after  the  return  of  the  summons,  as 
was  the  fact,  but  on  the  hearing  of  the  case  some 
other  person  did  proceed  with  the  prosecution,  is 
not  he  the  person  to  whom  suoh  costs  n^ght  be 
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Q.B.  DiT.]       Lakicsar  An)  oieus  v.  St.  Taoiua  Bubal  Sahrarz  Auteobitt.       CQ-B.  Dm 

StidP]  Snoh  p«non  nniBt  be  the  iofonner;  he 
d  not  appttur,  and  no  penon  appeared  for  him 
at  the  hearing  of  the  oasei  ana  as  the  statute 
requires  him,  &  any  rate  in  the  matter  of  oosts,  to 
be  nresent  to  the  last,  if  he  dies  before  the  matter 
IB  onished,  all  prooeedings  based  npon  his  informa- 
tion at  onoe  abate. 

Ifead  m  reply. — Proceedings  do  not  abate  on 
the  death  ol  the  informer  : 

Bsg.  T.  J%Me$9  i^  LHcegtenhire,  15  Q.  B.  88. 

This  is  olearly  a  criminal  matter,  in  which  the 
Grown  is  prosecutor  and  principal  party.  Where 
an  AttomeyGeneral  dies  after  layinff  an  informa- 
tion,  but  before  the  matter  is  endect  there  is  no 
abatement: 


WaXUr  T.  Hang9r,  Bnlat. 

Baoon'f  Abridgment,  tit.  "  Abatement." 

The  search-warrant  of  the  magistrate  shows  that 
these  proceeding  are  in  the  nature  of  a  criminal 
suit ;  if  snoh  smts  were  settled  by  the  death  or 
non-appearance  of  the  informer,  he  might  settle 
the  matter  for  a  bribe,  and  the  Grown  could  not 
put  a  stop  to  or  punish  such  conduct. 

Lush,  J. — ^I  am  of  opinion  that  there  is  no  ob- 
jection to  the  confirmation  of  the  order  of  the 
ma^trate.  This  matter  has  not  the  character  of 
a  civil  proceeding :  the  informer  gives  information 
on  behalf  of  the  public,  and  the  case  then  becomes 
almost  a  completely  criminal  proceeding;  the 
warrant  of  the  magistrate  is  almost  in  its  effects 
a  search-warrant.  It  would  be  very  remarkable, 
and  very  prejudicial,  if  the  presence  of  the  in- 
former were  material  to  the  proceeding  at  all  its 
stages,  and  it  were  in  his  power  to  put  a  stop  to 
the  prosecution.  The  complaining  party  oannot 
by  making  terms  with  the  defendant  prevent  the 
magistrate  from  ^oing  on  with  the  case ;  it  is  the 
dutj  of  the  magistrate  to  go  on  with  the  prose- 
cution, and  make  his  orders;  consequently  the 
informer's  death  in  no  way  causes  the  proceedings 
to  lapse.  The  statute  says  nothing  to  prevent 
this  course.  The  magistrate  once  put  in  motion 
upon  sufficient  information  must  determine  if  the 
things  are  fit  to  be  dealt  with,  and,  if  so,  destroyed. 
As  for  the  appeal  clause,  sect.  4  (uhi  9up,),  I  think 
it  strengthens  the  case  of  the  respondent ;  in  it 
there  is  no  provision  for  giving  notice  of  appeal 
to  any  one  except  the  magistrates,  and  the  section 
does  not  notice  any  particular  party,  but  only  the 
"party  appealing  or  appealed  against,"  who  might 
be  the  magistrate  himself.  I  can  therefore  find 
nothing  in  the  statute  to  make  the  original  prose- 
OQting  party  always  the  prosecuting  party;  the 
matter  is  of  the  nature  of  a  criminal  prosecution 
on  behalf  of  the  Crown ;  and  who  the  "  party  ap- 
pealing or  appealed  against"  is  can  be  ascer- 
tained by  the  magistrates.  The  sessions  have 
confirmed  the  order,  and  so  the^  put  it  to  us.  I 
am  of  opinion  the  proceedings  did  not  lapse. 

Maxistt,  J. — I  am  of  the  same  opinion. 

Rule  diacharged  with  coeta. 

Solicitors  for  the  appellant,  Harper,  Broad,  and 
Batkoek. 

Solicitor  for  the  respondent,  The  Solicitor  to 
(k^  Treawry, 


Tkturtdaif,  Mcuroh  11,  1880. 

(Before  Oooxbubv,  O.J.,  Lush  and  Mavistt,  JJ.) 

Laxacsaft  Aim  otHxas  v,  St.  Thoicab  BmuL 

SaIOTAST  ArTHOBlTT.  (a) 

Fuhlio  EeaUh  Act  1875,  $eei$.  16, 19,  27,  305— JVeiP 
eewer — Forcible  entry — NuieoMce — Injwndian* 

The  defendamte  gaive  the  plaint^e  noiiee  of  their 
intention  {U  appearing  neeeeeary  on  the  report  of 
their  eurveyor)  to  carry  a  eewer  therein  dssonded 
into,  through,  and  wnder  a  meadow  of  the  plotii- 
Hfe,  and  for  thai  purpose  to  enter  the  $ame  on  a 
certain  day.  The  plaintiffe  refiued  to  permU  the 
some  to  he  entered  upon  for  that  purpose^  on  the 
ground  thai  the  eewer  aeecribed  would  eauee  a 
nuieanee,  and  the  drfendante  thereupon  made  a 
forcible  entry  in  puriuanee  of^  the  notice.  The 
plaintiffe  then  ootai/ned  an  interim  injunction 
againet  the  defendante,  and  euheequenH/y,  in  an 
action  for  treepa^e  and  an  injunction  to  reetrain 
the  defendante  from  carrying  out  their  propoeed 
plane,  a  jury  found  thai  ihere  wae  an  esiieHng 
nuisance  on  the  plaintiffs'  land  at  the  beginning 
of  the  defendante  proceedings,  and  also  thai  the 
defendants'  proposed  plans  would  cause  a 
nuisance  if  carried  out* 

Held,  at  Nisi  Prius,  by  Oockbum,  OJ.,  thai  sect.  805 
of  the  PubUo  Health  Act  1875,  enabling  a  sanitary 
authority  to  obtain  the  order  of  a  court  of  swm- 
mary  jurisdiction  in  the  case  of  an  oumer^s  rejiusal 
to  permit  an  entry,  does  not  apply  to  proceedings 
taken  by  an  authority  under  sect,  16  of  that  Act. 

Held  alsoby  Oockbum,  OJ,,  Lush  ar^  Manisty,  J  J,, 
that  the  defendants  were  not  justified  in  aUempU 
ing  to  carry  out  a  project  for  sewerage  which  by 
the  description  contained  in  their  notice  would 
coMe  a  nuisance ;  and  thai  the  court  would  hy 
injunction  restrain  them  from  doing  so  even  ai 
the  commencement  of  their  operations. 

This  was  an  action  tried  before  Oockbum,  O.J. 
and  a  special  jury  at  the  Devon  summer  assiaes 
1879 ;  and  the  parties  were  upon  the  findings  of 
the  jury  left  to  move  for  judgment.  The  motion 
by  arrangement  came  on  m  this  court. 

The  action  was  commenced  in  the  Chancery 
Division,  and  an  interim  iiijunction  was  granted 
by  Malins,  Y.C.,  which  was  by  consent  oontinued 
until  the  trial,  the  venue  being  laid  in  the  state- 
ment of  claim  in  Devonshire. 

The  plaintiffs  had  been  in  possession  about 
thirty  years  of  a  field  known  as  the  Long  Meadow 
near  Exeter ;  and  during  that  time  the  sewerage 
f^om  some  houses  on  the  higher  side  of  it  had, 
together  with  some  streams  of  water,  run  into  the 
meadow  and  been  distributed  over  it  by  channels 
due  by  the  plaintiffs  for  the  purpose.  The  land 
had  become  very  valuable  for  pasturage,  and  no 
complaints  had  ever  been  made  to  the  owners  or 
occupiers  of  any  nuisance  or  bad  smell  arising 
therefrom.  It  appeared,  tiowever,  that  some  com- 
plaints of  the  smell  had  been  received  by  the  de- 
fendants from  various  persons,  and  it  had  become 
necessary  to  construct  some  new  sewers  for  the 
benefit  of  the  houses  near,  which  had  recently 
increased  in  number. 

Without  any  notice  to  the  plaintiffs  or  applica- 
tion to  abate  any  nuisance,  the  defendants  adver- 
tised for  tenders  for  the  new  sewers  to  be  con- 
structed in  their  district ;  and  on  the  22nd  Aug. 

(a)  Beportecl  by  M.  W.  MoKxllak,  EMi^  BftRigter-at-LftW. 
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Bx.Div.] 


Flbtchxb  v.  Hudson. 


[Ex.  DiT. 


BXOHBQUBE  DIVISION. 
Tuetday,  May  25,  1880. 
(Before  HtjddlestoKi  B.  and  Stefhev,  J.) 
.   Flbtchbb  v.  Hitdsov.  (a) 

Local  hoard — Ooniract  made  vfWi  hoard  hy  memher 
of—DisqualificaHon  of  memher  to  act  as  ewih — 
Action  of  deht  to  recover  penalty  for  acting  as 
memher  when  disqualified  —  "  Any  person  *'  — 
FuhUe  HeaUh  Act  1875  (38  ^  89  Vict,  c,  55), 
8,  258,  and  schedule  2,  rr.  64,  70. 

By  the  PubUc  HeaUh  Act  1875,  s.  253, "  Prooeedinas 
for  the  recovery  of  any  j^enalty^  wfhder  this  Act 
shall  notf  except  as  in  th%s  Act  is  esopressVy  prO' 
videdf  he  had  or  taken  hy  any  person  other  than 
hy  a  party  aggrieved  orhythe  heal  authority . . . 
vmhotU  the  consent  in  writing  of  the  Attorney" 
Oen&rai:' 

By  seet,  317,  the  schedule  to  the  Act  is  to  he  read 
and  have  effect  as  part  of  the  Act. 

By  schedule  2,  r.  70,  "  Any  person  who,  not  heing 
duly  qtuiUfied  to  act  as  memher  of  the  local 
hoard  ,  *  •  or  heing  disqualified  from  acting  hy 
awy  provision  of  me  Act,  acts  as  swh  memher, 
shall  he  liahle  to  a  penalty  of  502w,  which  m^vy 
he  recovered  hy  any  person,  wimfuU  costs  of  suit, 
hy  action  of  deht.** 

An  action  which  had  heen  hrought  .to  recover  a 
penalty  of  50L  for  acting  as  a  mevfhber  of  a  local 
hoard  after  diMuaUfleation  under  schedule  2, 
r.  64,  having  Seen  stayed  at  chamhers  on  the 
ground  thai  the  plaint^  was  not  a  **  party  a^' 
grieved**  within  sect.  253,  and  had  commenced 
the  action  without  the  coruent  in  writing  of  the 
Attomey-Qeneral : 

Held,  thai  the  words  of  rule  70  were  general,  and 
ought  to  he  read  independently  of  sect.  258,  and 
that  an  action  to  recover  a  penalty  might  he 
hrought  wnder  that  rule  hy  "  any  person  ;**  and 
that  to  entitle  a  plaintiff  to  hting  such  action  it 
was  not  necessary  for  him  to  he  a  **  party  ag- 
grieved,**  or  to  obtain  the  consent  in  writing  of 
the  Attomey'Oeneral. 

This  was  an  appeal  by  way  of  motion  from  an 
order  made  by  JBowen,  J.  at  chambers,  nnder  the 
foUofdng  Gircumstanoes : — 

The  action  was  brought  by  the  plaintiff,  who  is 
the  rector  of  Grasmere,  and  is  a  ratepayer  of  the 
Grasmere  local  board,  to  recover  a  penalty  of  50L 
incurred  by  the  defendant,  by  reason  of  his  having 
attended  the  meetings,  transacted  the  business, 
and  in  all  respects  acted  as  a  member  of  the  local 
board,  when  he  had  disqualified  himself  from  so 
acting  by  having  entered  into  a  contract  with,  and 
having  received  payment  in  respect  of  such  con- 
tract from  such  local  board. 

A  summons  was  taken  out  by  the  defendant 
calling  on  the  plaintiff  to  show  cause  why  the 
action  should  not  be  stayed  on  the  ground  that 
the  plaintiff  was  not  a  "party  aggrieved  **  within 
the  meaning  of  the  Public  Health  Act  1875 
(38  &  39  Yict.  c.  55),  s.  253,  and  that  the  action 
was  commenced  without  the  conseut  in  writing  of 
the  Attorney- Gen  era].  The  master  dismissed  the 
summons,  but  the  learned  judge  at  chambers,  on 
appeal,  made  an  order  that  "all  further  proceed- 
ings herein  be  stayed  ;  the  costs  of  the  action,  the 
costs  before  the  master,  and  the  costs  of  this  appeal 

(a)  Beported  by  W.  E.  Gobdon,  Emi.,  B«ril8ter-at-Law. 


to  be  paid  by  the  plaintiff  to  the  defbndant,  and 
oostB  to  be  taxed." 
From  this  order  the  plaintiff  now  appealed. 

Ooch  on  behalf  of  the  plaintiff. — ^This  is  an 
action  of  debt  brouffht  under  rule  70  of  schedule  2, 
of  the  Public  Heuth  Act  1875,  and  not  under 
sect.  253.  That  section  comes  among  a  series  of 
sections  relating  to  legal  proceedings,  and  it  enacts 
that  no  proceedings  for  the  recovery  of  any  penalty 
under  the  Act  shall  be  taken  by  anv  person  other 
than  by  a  party  aggrieved  or  by  a  local  authority 
without  the  consent  in  writing  of  the  Attorney- 
General,  "  except  as  in  this  Act  is  expressly  pro- 
vided." And  tnen  provision  is  made  oy  the  rules 
in  the  schedule  which  is  incorporated  by  sect.  817 
as  part  of  the  Act.  Sect,  253,  and  the  two  pre- 
ceding sections,  refer  to  proceedings  under  the 
Summary  Jurisdiction  Acts ;  but  rule  70  entitles  a 
person  properly  qualified  to  bring  an  action  of  debt 
for  the  penalty,  and  that  is  not  one  of  the  pro- 
ceedings to  which  sect.  253  is  applicable.  None  of 
the  sections  referred  to  apply  to  actions  of  debt. 
In  Bochfort  v.  Atherley  (1  JSz.  Div.  511)  it 


held  that  the  plaintiff  was  not  a  party  aggrieved 
within  the  meaning  of  sect.  253,  and  therefore  could 
not  sue  for  the  penalty  without  the  consent  in  writ- 
ing of  the  Attorney- (reneral.  But  the  point  raised 
here  did  not  arise  m  that  case  because  tnere  it  was 
conceded  that  the  plaintiff  had  no  interest  in  the 
matter,  and  the  whole  case  turned  on  the  Question 
whether  the  plaintiff  was  a  party  aggrievea  or  not, 
and  it  is  only  necessary  to  consider  this  latter 
point  if  the  plaintiff  is  not  within  rule  70,  the 
words  of  whicn  are  seneral  and  say  nothing  about 
a  "  party  aggrieved?'  Bule  70  is  altogether  inde- 
pendent of  sect.  253. 

Orompton,  for  the  defendant,  in  support  of  the 
order. — The  penalty  is  one  which,  if  recoverable, 
must  be  recovered  under  the  Summary  Jurisdic- 
tion Act  (11  <fe  12  Vict.  c.  43).  The  words  o£  sect 
253  are  general  and  apply  as  much  to  the  penalty 
mentioned  in  the  schedule  as  to  a  penalty  mentioned 
in  any  other  part  of  the  Act,  e.^.,  to  those  given  in 
sects.  126,  127,  128,  129.  The  only  difference  is 
that  in  the  former  case  it  is  an  action  of  debt. 

HuDDLBSTOK,  B. — ^I  am  of  opinion  that  this 
appeal  should  be  allowed,  and  the  order  of  Bowen, 
J.  set  aside.  The  action  seems  to  have  been 
brought  by  the  clergyman  of  Grasmere  and  a 
ratepayer  of  the  local  board  district,  agunst  the 
defendiant,  who,  being  a  member  of  the  local  board, 
entered  into  a  contract  which  rendered  him  liable 
to  a  penalty,  and  the  ground  upon  which  the  order 
was  made  seemed  to  be  that  the  plaintiff  was  not 
a  person  aggrieved,  that  the  proceedings  were  not 
taKcn  by  the  local  authority  in  whose  district  the 
offence  had  been  committed,  and  that  they  had 
beentaken  without  the  consent  in  writing  of  the 
Attorney- (General.  It  was  contended  on  behalf  of 
the  plaintiff  that  the  proceedings  are  taken  nnder 
rule  70  of  schedule  2,  and  that,  apart  from  sect 
253,  the  plaintiff  was  a  person  entitled  to  recover 
the  penalty  with  full  costs  of  suit  by  an  action  of 
debt.  I  think  that  that  is  the  real  constmction  to 
be  put  upon  the  rule,  for  if  we  look  to  the  object 
of  the  provisions  of  the  Public  Health  Act,  we  find 
a  variety  of  circumstances  mentioned  in  which 

genalties  and  fines  are  ^ven,  as  was  pointed  out 
y  my  brother  Stephen  in  the  course  of  the  argra. 
ment,  and  then  naving  dealt  with  them,  the 
seventh  part  of  the  Act  proceeds  to  deal   with 
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the  legal  proceedings  for  the  prosecation  of 
offenoes  and  reoovery  of  fines.  Thus,  in  sect.  251, 
it  is  provided  that  all  ofiEences  nnder  the  Act,  and 
all  penalties,  forfeitures,  costs  and  expenses  nnder 
the  Act,  directed  to  be  recovered  in  a  sammary 
manner,  or  the  reoovery  of  which  is  not  otherwise 
provided  for,  may  be  prosecuted  and  recovered  in 
the  manner  provided  by  the  Summary  Jurisdic- 
tion Acts  (11  &  12  Yiot.  0.  43)  before  a  court  of 
summary  jurisdiction.  Then  comes  sect.  252,  which 
contains  general  provisions  as  to  summary  pro- 
ceedings, and  in  sect.  258,  it  is  provided  that  "  pro- 
ceedings for  the  recovery  of  any  penalty  under  this 
Act  shall  not,  except  as  m  this  Act  is  expressly  pro- 
vided, be  had  or  taken  by  any  person  otner  than  by 
a  party  aggrieved,  or  bnr  the  local  authority  of  the 
district  in  which  the  offence  is  committed,  without 
the  consent  in  writing  of  the  Attorney-General." 
This  has  application  generallv  to  all  the  penalties 
to  which  Ihave  before  alluded ;  but  there  is  an  ex- 
ception where  some  other  remedy  is  provided 
under  this  Act,  as  where  a  party  has  acted  under 
rule  70.  The  rules  are  made  under  this  Act,  and 
by  sect.  817  the  schedule  is  to  be  read  and  have 
effect  as  part  of  the  Act,  and  rule  70  provides  that 
"  any  person  who,  not  being  duly  qualified  to  act 
as  member  of  a  local  bourd  .  .  .  or  oeing  disabled 
from  acting  by  any  provision  of  this  Act,  acts  as 
such  member,  shall  be  liable  to  a  penalty  of  502., 
which  may  be  recovered  by  any  person,  with  full 
costs  of  suit,  hj  action  of  debt.  And  one  of  the 
provisions  of  tnis  Act  (r.  64)  is  that  no  member 
of  the  board  shall  be  interested  in  any  contract 
entered  into  by  the  board,  or  participate  in  the 
profit  thereof,  and  in  that  case  the  penalty  shall 
DC  recovered  by  action  of  debt  by  "  any  person," 
and  in  such  action  it  shall  be  sufficient  for  the 

Slaintiff  to  prove  in  the  first  instance  that  the 
efendant,  at  the  time  when  the  offence  is  alleged 
to  have  been  committed,  acted  as  such  member, 
and  then  the  burden  of  proving  qualification,  Ac^ 
is  to  be  laid  upon  the  defendant.  I  think  rule  70 
comes  within  the  exception  in  sect.  258  as  to 
proceedings  "expressly  provided"  by  the  Act, 
and  I  think  it  is  exceedmgly  reasonable,  when  you 
look  at  the  whole  Act,  that,  where  there  is  any 
iiiriBgement  of  the  rules  which  does  not  come 
within  the  provisions  of  sect.  258,  *'  any  person  " 
mtkj  bring  an  action  to  recover  the  penalty,  and 
it  18  not  necessary  that  he  should  be  a  "partv 
sggrieyed."  Under  these  circumstances  I  think 
inatthe  order  must  be  set  aside. 

Stsfheh,  J. — ^I  am  of  Uie  same  opinion  for  very 
much  the  same  reasons.  It  appears  that  through- 
out the  Act  there  are  scattered  many  penalties, 
but  no  provisions  are  made  by  which  the  penalties 
are  to  be  recovered  until  we  come  to  sect.  253.  All 
the  penalties  in  the  Act,  with  about  two  excep- 
tions, namely,  in  sects.  806, 807,  precede  the  pro- 
virions  with  regard  to  lesal  proceedings,  and 
although  these  provisions  are  divided  into  sepa- 
rate sections,  we  must  look  at  the  rules  and  the 
sectiona  as  a  whole.  We  have  sect.  252  as  to 
summary  proceedings,  and  sect.  258,  which  says 
that  no  proceedings  to  recover  a  penalty  shall  be 
taken  by  any  person  other  than  by  a  party  ag- 
grieved or  by  a  local  authority,  without  the  con- 
sent in  writing  of  the  Attorney-General,  "  except 
as.  in  this  Act  is  expressly  provided,"  and  tms 
taken  together  forms  a  very  intelligible  and  oo- 
herent  part  of  the  law.  Then  we  come  to  the 
schedules,  which  undoubtedly  have  all  the  powers 


of  the  other  parts  of  the  Act.  The  second  sche- 
dule contains  rules  for  the  election  of  local  boards, 
and  sets  forth  the  qualifications  of  the  members 
and  so  forth,  and  then  come  general  provisions, 
one  of  which  is  rule  70.  I  have  not  been  referred 
to  any  enactment  in  this  statute  except  rule  70, 
to  which  the  words  "  except  as  in  this  Act  is  ex- 
pressly provided  "  are  applicable,  and  I  think  that 
sects.  251,  252,  253,  obviously  all  form  one  enact- 
ment, and  do  relate  to  summary  jurisdiction. 
Sect.  253  provides  for  the  recovery  of  penalties 
"  except  as  in  this  Act  is  expressly  provided,"  and 
then  rule  70  says  that  the  penalty  is  to  be  reco- 
vered by  "  any  person  "  as  distinguished  from  a 
"party  aggrieved."  I  therefore^ think  that  sect 
253,  and  rule  70,  are  independent  enactments,  and 
that  rule  70  constitutes  tae  exception  mentioned 
in  that  section.  For  the  reasons  I  have  given  I 
think  that  the  order  was  wrong. 

Awpeal  dUotoed,    Ooais  of  the  rvle  and  coria 
oeiow  to  he  coete  in  the  cause. 

Solicitors  for  the  plaintiff,  Uiffe,  BmeeU,  lUffe, 
and  Oardale,  for  Lay  cook,  Dyson,  and  Layooih, 
Huddersfield. 

Solicitors  for  the  defendant,  7.  and  E.  BcoU,  for 
0.  Oaiey,  Ambleside. 


OaOWH  0A8ES  BSSEBVED. 


Babwrday,  March  6, 1880. 

(Before  Lord  Goliridgs,  O.J.,  Gbovb,  J., 
Pollock,  B.,  Field  and  Stephen,  JJ.) 

BsG.  0.  Gumftoh.  (a) 

Ajssavit — Oonstahle  in  easeofUion  of  hia  d/aty — Bt^" 
cution  of  a  warrant — Oommiiment  for  nonf 
payment  of  a  "fine — Warrant  of  county  justices — 
jSkteeution  in  a  mwniovpal  borough — o  3f  6  WQl, 
4, 0.  76,  ss.  76, 101—19  ^  20  Vieti  o.  69,  ».  6. 

A  wa/rrant  of  aoprekension  for  nonpayment  of  a 
line  was  issuea  against  defendant  oy  justices  of 
Worcestershire,  The  warrant  was  vn  the  hands 
of  the  cownby  poUee,  and  two  of  them,  while  enr 
deanowring  to  arrest  the  defendami  in  the  fiumioi- 
pal  borough  of  Worcester,  were  assaulted  by  him, 
Worcester  is  a  cUy  and  county  of  itself,  honing  a 
separate  commisston  of  the  peace  and  its  own 
noUee,  The  warrant  was  not  backed  by  a 
borough  justice. 

Held,  that  the  assavU  was  not  an  assauU  upon 
the  county  constables  while  in  the  eoMcution  qf 
their  duty. 

Case  reserved  for  the  opinion  of  this  court  by  the 
Becorder  of  Worcester. 

The  prisoner,  William  Gumpton,  was  indicted 
and  tried  before  me  at  the  last  Quarter  Sessions 
for  the  city  of  Worcester  on  a  charge  of  assaulting 
two  police  constables  in  the  execution  of  their 
duty. 

He  was  also  diarged  with  a  common  assault. 

He  was  convicted  on  both  charges  and  sentenced 
to  twelve  calendar  montlu'  imprisonment  with 
hard  labour  on  the  first  charge,  and  to  six  months 
imprisonment  with  hard  labour  on  the  second,  the 
two  sentences  to  run  concurrently. 

The  question  is  whether  the  oonyiction  on  the 
first  charge  can  be  supported. 

The  assault  as  to  which  the  question  arose  was 

(a)  Beported  by  J.  Tboxpbon,  Esq.,  Barriftex^at-LAW. 
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oommitted  on  two  police  conetables  of  the  county 
police  force  of  Worcestershire,  who  were  appre- 
hending the  prisoner  within  the  city  of  Worcester 
under  a  warrant  issued  by  two  county  justices  for 
his  commitment  to  prison  for  de&ult  m  payment 
of  a  fine. 

Worcester  is  a  dtT  and  county,  having  a  sepa- 
rate commission  of  the  peace,  with  exclusive  juris- 
diction, and  a  separate  police  force. 

The  warrant  was  not  backed  by  any  Oity  Justice. 

The  prisoner  was  not  pursued  from  the  county 
of  Worcester,  but  found  in  the  city. 

A  copy  of  the  warrant  accompanies  this  case. 

It  was  contended  for  the  prisoner  that  the  con- 
stables had  no  authority  tjo  arrest  him  within  the 
city,  and  were  therefore  not  assaulted  in  the 
execution  of  their  duty.  Gounsel  for  the  prosecu- 
tion referred  to  statutes  5^6  Will.  4  o.  76,  s.  76 ; 
and  19  &  20  Yict,  c.  69,  s.  6. 

The  prisoner  was  convicted  and  sentenced  as 
above  stated. 

The  question  for  the  opinion  of  the  court  is 
whether  the  oosviotion  on  the  oharpe  of  assaulting 
the  police  in  the  execution  of  their  duty  is  sup- 
ported by  the  facts. 

The  prisoner  is  in  prison,  there  being  no  ques- 
tion as  to  his  conviction  and  sentence  on  the 
charge  of  common  assault. 

F.  A  BosAKQUBT,  Beoorder  of  Worcester. 
Srd  Feb.  188a 

The  following  statutes  were  relied  upon  in  the 
course  of  the  argument : 

The  76th  section  of  the  Municipal  Gorporations 
Act  (5  &  6  Will.  4,  a  76),  alter  providing  for  the 
appointment  of  a  watch  committee  in  a  oorough, 
proceeds  as  follows : 

And  snoh  watoh  eommitt^e  shall,  within  three  weeki 
after  their  firat  fonnatum.  aad  so  from  time  to  time 
thereefter  as  ocoanon  shall  reauire,  appoint  a  sai&aient 
number  of  fit  men,  who  shall  be  sworn  in  before  some 
JQstioe  of  the  peaoe  havinff  Juzisdiotion  within  the 
boroBgh,  to  aot  ae  oonstablee  lor  preserving  the  peaoe  by 
day  and  by  night,  and  preventing  robbeaea  aad  other 
felonies,  and  apprehendinff  offenders  against  the  peaoe ; 
aad  the  men  ao  sworn  ahaJlnot  only  within  anchborongh, 
but  alao  within  theoonntjr  in  whioh  andi  borongfa  or  part 
thereof  shall  be  aitaatea,  aad  alao  within  everv  oonnty 
beingwithin  aeven  Qulea  of  any  part  of  aneh  Woogh. 
and  alK>  within  all  Ubortiea  in  anv  suoh  county,  have  all 
anch  powers  and  privileffea»  and  be  liable  vo  all  snoh 
dntiea  and  responaibilitiea  aa  any  oonatable  duly 
aimointed  now  haa  or  hereafter  may  have  within  hia  oon- 
atablewitok  by  virtae  of  the  oommon  law  of  thia  realm,  or 
of  anv  atatntea  made  or  to  be  made,  and  ahaJl  obey  all 
anoh  lawful  oommanda  aa  they  may  from  time  to  time 
receive  from  any  of  the  jnatioea  of  toe  peaoe  having  jnria- 
diction  within  anoh  borough,  or  within  any  county  in 
which  they  ahall  be  called  on  to  aet  aa  oonatablea,  for 
ooadnoting  themaelvea  in  the  exeoutioii  of  their  offioe. 

Sect.  101  : 

That  every  'penon  aaaigned  to  keep  the  peaoe  within 
any  boroogh  under  the  proviaiona  of  thia  Aot,  or  any  of 
them,  ahau,  dnnag  the  oontinnaaoe  of  ancdi  aaaigmnent, 
eoceente  the  dutiea  of  a  jnatioe  of  the  peaoe  in  ana  for  the 
borough  for  which  he  ahall  have  been  ao  aaaigned, 
althonsh  he  may  not  have  anoh  qnalifioation  by  eatate  aa 
ia  reqmred  by  biw  in  the  oaae  of  oi^er  persona  being 
fnaticea  of  the  peaoe  for  a  oomity,  provided  that  anch 
petaon  be  not  diaqnalified  by  law  to  aot  aa  a  jnattoe  of 
the  peace  for  any  oUier  oanae  or  npon  any  other  aooonnt 
than  in  reapeot  of  aa  estate ;  and  although  anch  i^eraon 
may  not  be  a  burgeaa  of  the  borough  in  and  for  which  he 
shall  have  been  aaaigned  to  act  aa  a  Jnatioe  of  the  peace, 
and  that  every  summona  for  the  appearance,  or  warrant 
for  the  apprehenalon  of  any  person  diarged  with  an 
oflenoe,  or  aearoh  warrant  issued  bv  any  Jostioe  of  .the 
peaoe  acting  in  and  for  any  boronghm  any  matter  within 


his  jurisdiction,  may  be  resneotively  served  and  exeoufted 
withhi  any  county  m  whioh  the  said  borough  ahall  be 
aitnated,  or  witmn  any  diatanoe  hot  exceeding  aeven 
miles  from  suoh  boaough  and  within  anch  hmita  as  alore- 
aaid,  ahall  have  the  aame  force  and  effeot  aa  if  the  same 
had  been  originally  iaaued  or  aubaMnentkr  indmaed  hy  a 
juatioe  of  the  peace  having  juriadiction  in  ibe  plaoe  whare 
the  aame  ahalfbe  aerved  or  executed,  any  law,  atatate, 
charter,  or  uaage  to  the  contrary  notwtthatandinff  ;  and 
every  tai6h.  aummona  aad  warrant  ahall  and  may  be  law- 
fully served  or  executed  within  suoh  limits  aa  aCoreaaid 
b/we  oonatable  or  special  oonatable  to  whom  the  same 
ahall  be  directed.  Irovided,  nevertheleaa,  that  no  suoh 
peraon,  by  virtue  of  vnoh  aaaignment,  ahaJl  aot  aa  a  joa- 
tice  of  the  peaoe  at  any  court  of  gaol  delivery,  or  gimecal 
or  quarter  aeaaiona,  or  in  making  or  lerving  any  county 
rate,  or  rate  in  the  nature  of  a  oounty  rate. 

The  19  &  20  Yict.  c.  69,  s.  6,  enacts  that  the 
oonstablee  appointed  under  the  2  &  3  Yict.  o.  93, 
and  the  3  &  4  Yict.  o.  83  of  this  Act,  of  every 
county 

Shall  have  in  every  borough  situate  wholly  or  in  part 
within  such  county,  or  withm  any  county  or  part  of  a 
county  in  which  they  have  authority,  all  suoh  powera  and 
privllegea,  and  be  liable  to  all  anoh  dutiea  and  responai* 
bilitieB  aa  the  oonatablea  appointed  for  anoh  boroug^  have 
and  are  liable  to  within  any  anoh  county,  aad  ahall  ob^ 
all  auch  lawful  oommanda  aa  they  may  from  time  to  time 
receive  from  any  of  the  iuatioea  of  tlie  peace  having 
koiadiotion  within  any  anon  borough  in  whuh  thegr  ahaU 
00  eaUed  upon  to  aot  as  constables  for  eondaotlBg  thsm* 
selves  in  the  sseoution  of  their  oflloe. 

PotoeK,  QtO.  and  P.  Svan$  for  the  prisoner. — 
The  conviction  cannot  be  sustained.  Before  the 
passing  of  the  Municipal  Gorporafcions  Act  (5  &  6 
Will.  %  a  76)  Woroeeter  was  governed  as  a  oity  of 
itself  onder  a  charter  of  James  I.,  by  which  the 
iAty  ia  also  made  a  oounty  of  itself .  By  the  5  A  6 
Wul.  4  0.  76,  8.  76,  a  watch  committee  is  to  be 
appointed  for  the  borough  who  are  to  appoint 
constables  for  the  borough,  who  are  to  be  sworn  in 
before  a  borough  justice,  and  who  are  invested 
not  only  within  the.  borough  but  also  within  the 
county  in  which  the  borou|^h  is  situated,  with  the 
powers  and  privileges,  duties,  and  responsibilities 
of  constables  duly  appointed  at  oommon  law»  and 
they  are  to  obey  the  lawful  commands  of  justioes 
having  iurisdiction  within  the  borough  or  oounty 
in  whioh  they  shall  be  called  upon  to  aot  as  con* 
stables.  This  section  is  to  be  read  together  with 
sect.  101,  which  provides  that  every  summons  for 
appearance,  or  warrant  to  compel  appearanoe,  or 
warrant  for  apprehension  of  any  person  charged 
with  any  dSenoe,  or  searoh  warrant  issued  by  a 
borough  justice  may  be  served  and  ezecated 
within  any  county  in  which  l^e  borough  is  situate. 
These  two  sections  empower  borou^  oonstablee  to 
execute  summonses  and  warrants  in  certain  oasea 
within  the  oounty ;  but  there  is  no  correlative  pro- 
vision  in  the  Aot  empowering  county  constaolea 
to  execute  summonses  and  warrants  within  the 
borough.  To  supply  this  tha  19  A  20  Tict.  a  €9, 
s.  6,  will  be  reliM  on.  This  section,  however, 
only  requires  oounty  constables  to  obey  all  such 
laireul  commands  aa  they  may  from  time  to  time 
receive  from  the  borou^  justices.  Tlien,  again, 
a  warrant  like  that  in  the  present  case  is  not 
within  sect.  lOlof  the  5  A  6  WilL  o.  76,  and  oonld 
not  be  executed  eut  of  the  jurisdiotion  of  the 
justioes  by  whom  it  is  aigned  without  being 
mdoraed. 

Matihewi,  Q.G.  and  AmphUtt  for  the  proseoatian* 
— At  common  law  a  constable  is  not  bound  togo  out 
of  his  precinct.  In  the  case  of  The  Village  ofuhofhff 
(1  Salk.  176),  Holt,  G.J.  said :  "As  to  the  aothori^ 
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of  a  constable  oat  of  his  parish,  if  a  warrant  be 
directed  to  a  constable  by  nis  name  commanding 
him  to  exeonte  it,  thongh  he  is  not  compellable 
to  eo  out  of  his  own  precinct,  yet  he  may  if  he 
wQl,  and  shall  be  justified  by  the  warrant  for  so 
doing ;  bat  if  the  warrant  be  directed  to  all  con- 
stames,  Ac.,  generally,  it  shall  be  taken  respeo- 
tiTely,  and  no  constable  can  execute  the  same  out 
of  his  precinct.*'  The  common  law  power  of  con- 
stables has  been  extended  by  the  23  Geo.  2,  c.  26, 
B.  11,  which  first  authorised  justices  to  indorse  or 
back  warrants,  and  other  statutes.  The  76th  sec- 
tion of  the  5  ft  6  Will.  o.  76,  empowers  borough 
constables  to  execute  warrants  like  this  in  the 
county  of  Worcester,  the  borough  of  Worcester 
being  within  the  county.  That  section  imposes 
on  them  the  duty  of  obeying  all  such  lawful 
commands  as  they  may  receive  from  any  justices 
having  jurisdiction  within  the  county.  [Lord 
OoLEBiDGB,  C.  J. — Is  uot  that  section  satisfied  by 
holding  that  borough  constables  are  only  bound 
to  obey  the  lawful  commands  of  county  justices 
while  they  the  constables  are  within  the  county. 
Any  other  view  would  make  sect.  101  inoperative.] 
The  effect  of  sect.  101,  it  is  submitted,  is  to  limit 
the  operation  of  sect.  76  to  the  three  specified 
oases  of  preliminary  proceedings  to  bring  a  person 
before  a  justice  in  order  that  the  case  may  be 
heard.  Sect.  76  seems  expressly  to  provide  for  a 
ease  like  this,  and  the  object  of  the  19  ft  20  Yict 
c.  69, 8.  6,  was  to  do  away  with  divided  jurisdic- 
tions which  obstruct  the  course  of  justice. 

Lord  GoLBBiDOB,  O.J.-^The  question  for  our 
decision  is  one  of  jurisdiction,  whether  Worcester* 
fihire  constables  who  were  assaulted  in  the  dty 
of  Worcester  can,  under  the  circumstances  stated 
in  the  case*  be  said  to  have  been  assaulted  in  the 
flKscntion  of  tbieir  duty.  The  fBnat  Is  that  Wor- 
cester is  a  boKNigh  and  also  a  county  of  a  city, 
and  arffoments  have  been  addressed  to  the  court 
fimnded  on  certain  supposed  pecidiarities  in  the 
4Xiiifftitutiioa  of  a  county  of  a  city.  My  judgment 
proceeds,  however,. upon  sect  101  of  the  5  ft  6 
WilL  4,  c.  76,  which  makes  no  difference  between 
bcroughs  which  are  counties  of  cities  and  other 
boroughs.  The  argument  for  the  defendant  is, 
that  the  constables  were  constables  of  the  county 
of  Worceeter,  acting  under  the  authority  of  county 
justices,  and  that  it  could  not  be  contended  that 
they  were  acting  in  obedience  to  the  lawful  com- 
mands of  any  of  the  justices  of  the  peace  having 
jurisdiction  within  the  borough  of  Worcester 
under  sect.  6  of  the  19  ft  20  Vict.  c.  69,  the 
horough  of  Worcester  not  being  withiu  the  county 
of  Woroestershire,  and  having  its  own  jurisdic- 
tion. The  argument  on  the  part  of  the  Grown  is, 
that  Worceeter  is  a  borough  situate  within  the 
county  of  Worcester,  and  that  therefore  constobles 
<s  the  county  have  under  that  section  the  same 
power  as  constables  of  the  borough,  and  the  same 
ns^  to  execute  this  warrant  without  being  in* 
doned  by  a  borough  justice  as  tiiey  would  have 
m  Uie  county.  I  think  it  is  very  doubtful,  if  that 
Motion  had  stood  alone,  whether  the  execution  of 
a  warrant  of  commitment  issued  by  a  justice  not 
having  authority  within  the  jurisdiction  where  it 
was  to  be  executed  came  within  the  words  "  powers 
and  privileges  "  or  "  duties  and  responsibilities  " 
in  the  above  section;  but  when  we  look  at  this 
Beotion  in  oonnectioa  with  sects.  76  and  101 
of  the  Municipal  Corporations  Act  (5  ft  6  WilL 
*»  0.  7^,    the  point   seems    quite   clear.     The 


76th   section    of    the  5  ft  6  Will.  4,    c.   76,  is 
mulaUs  mutandis  identical  with  sect.  6  of  the 
19  ft  20  Yict.  c.  69,  and  upon  the  words  of  these 
provisions  I  should  have  tbought  it  very  doubtful 
whether  any  oonstable  had  pdwer  to  execute  a 
warrant  beyond  the  jurisdictiion  of  the  justices 
issuing  it.    Bat  then  we  must  look  at  SQct.  101 
of  the  5  ft  6  Will.  4,  a  76,  upon  which  my  decision 
depends,  which  provides  tlutt  the  borough  police 
may  execute  certain  specified  documents  bevond 
the  jurisdiction    of  the    justices  issuing   them, 
although  not  backed  by  a  justice  having  jurisdic- 
tion in  the  place  where  the  same  is  to  be  executed. 
Now  it  is  admitted  that  the  wairant  in  the  present 
case,  being  a  warrant  to  commit  the  defendant  to 
gaol  for   nonpayment  of  a   fine,    following  the 
form  0. 1  in  Jervis's  Act  (11  ft  12  Vict.  c.  43),  is 
not  one  of  the  documents  specified  in  that  section, 
and  in  point  of  fact  this  form  of  warrant  did  not 
then  exist,  although  possiblj^  a   similar  process 
may  have  been  used.    The  inference  from  that 
enactment  is,  that  the  police  have  no  power  to 
execute  unlMM>ked  warrants  outside  the  jurisdic- 
tion of  the  justices  who  issued  them  in  cases  other 
than  those  specified  in  the  enactment,  and  the 
warrant  in  this  case  therefore  is  not  one  which 
could  be  executed  unbacked  within  the  borough. 
It  seems  to  me  that  the  19  ft  20  Yict.  c.  69  was 
only  intended  to  confer  the  same  authority  on 
constables  of  the  county  as  borough  constables 
bad  under  vhe  5  ft  6  Will.  4  o»  76,  and  therefore 
only  empowers  county  justices  to  authorise  the 
execution  within  a  borough  of  such  process  as 
borough  justices  can  authorise  the  execution  of 
within   a  county.    Inasmuch,  therefore,  as   the 
borough  constables  could  not  have  executed  this 
warrant  within  the  borough  without  being  backed, 
these  constables  were  not  acting  within  the  exe- 
cution of  their  duty  at  the  time  when  the  assault 
was  committed  upon  them.    I   think,  therefore, 
that  the  conviction  should  be  quashed. 

Grove,  J. — I  am  of  the  same  opinion.  I  think 
thab  this  conviction  cannot  be  sustained  without 
unduly  straining  the  words  of  the  101st  section  of 
the  5  ft  6  Yict.  c.  76.  It  is  probable  that  cases  like 
the  present  were  inadvertently  omitted,  or  rather 
that,  as  summary  convictions  like  this  were  not 
in  existence  at  the  passinff  of  the  Act^  the  I'fijns- 
lature  had  not  thought  oi  including  them.  This 
warrant  is  dearly  not  one  of  those  specified  in 
sect.  101,  for  the  defendant  is  certainly  not  a 
person  **  charged  with  any  offence  "  in  the  lan- 
guage of  that  section.  That  section  is  not  in  any 
way  enlarged  by  sect.  76,  which  relates  to  the 
duties  of  constables  only,  and  seems  to  be  oonre- 
lative  to  sect.  101,  which  relates  to  the  duties  of 
justices. 

Pollock,  B. — I  am  of  the  same  opinion.  I 
think  that  we  could  not  affirm  this  conviction 
without  departing  from  the  rules  which  should 

guide  the  court  in  the  construction  of  statntes. 
ect.  76  was  intended  to  define  the  protection 
whidi  borough  constables  are  entitled  to  in  the 
discharge  of  their  duties,  and  it  is  satisfied  wichouc 
being  considered  in  any  way  to  deal  with  the 
execution  of  warrants.  Beet;  101  expressly  deals 
with  certain  specified  oases,  and  points  out  th ) 
duties  of  constables  in  the  execution  of  oertaia 
specified  documents.  It  being  admitted  ^at  this 
warrant  is  not  one  of  the  documents  specl^ea  in 
the  section,  I  think  the  oonviction  must  bpi 
quashed. 
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Field,  J. — ^I  am  of  the  same  opinion.  In  quash- 
ing this  conviction  we  are  following,  in  my  opinion, 
the  principle  of  the  legislation  on  this  snbject, 
which,  though  tending  in  the  direction  of  an 
aggregation  of  districts,  has  still  always  been 
j^OQS  of  the  preservation  of  distinctive  jurisdic- 
tion. It  lies  on  the  part  of  the  prosecution  to 
make  out  that  the  constables  of  tne  county  had 
the  i>ower  to  elecute  a  warrant  of  a  county  justice 
within  the  borough  without  being  backed,  and 
this,  I  Uiink,  the  prosecution  has  failed  to  do.  I 
think  that  sect.  76  of  the  5  <fe  6  Will.  4,  c.  76,  re- 
lates to  the  status  of  a  Ix^roneh  constable  and  not 
to  jurisdiction.  The  particular  warrant  in  this 
case  does  not  fall  within  sect.  101,  for  the  defen- 
dant cannot  be  said  to  be  a  person  "  charged  with 
any  offence  "  within  the  meaning  of  that  section. 

Stifhbh,  J. — I  am  of  the  same  opinion,  though 
not  without  considerable  doubt.  The  effect  of 
sect.  76  appears  to  me  to  be,  that  borough  con- 
stables are  to  have  within  certain  enlarged  limits 
all  the  powers,  privileses,  and  duties  of  other  oon- 
Btables,  and  that  within  the  same  Hmits  they  are 
to  obey  all  such  lawful  commands  as  they  may 
receive  from  any  justices  of  the  borough  or  the 
counter.  The  section  does  not  show  what  the 
conditions  are  which  render  such  commands 
lawful.  Those  conditions  are  to  be  found  in 
sect.  101,  and  in  the  sections  relating  to  backing 
warrants  in  Jervis*s  Acts.  Speaking  generally 
I  am  of  ooinion  that,  if  warrants  are  to  be  executed 
outside  the  jurisdiction  of  the  justices  issuing 
them,  thej  must  be  backed  except  in  the  cases 
specified  m  sect.  101.  The  warrant  in  this  case 
not  beinff  one  of  those  specified,  the  senerid  rule 
applies  that  it  ought  to  have  been  backed  by  a 
justice  within  whose  jurisdiction  it  was  attempted 
to  be  executed.  Oomnetion  qwuhed. 


^aust  of  iArtM. 

March  4,  8,  9, 11, 15, 16,  and  28, 1880. 

(Before  the  Lobd  Ghahcelloe   (Calms),  Lords 
FiKZAECE,  Selbobhe,  and  Blackbubn.) 

JuuuB  V.  The  Bishop  oi  Oxfo&d  and  Oabteb.  (a) 

OE  APPEAL  PBOK  THE  COU&T  OP  APPEAL  DT  ENGLAND. 

Eeclesiasiical  law — Ohwreh  DiseipUne  Ad — Worda 
**U  ahaU  he  lauful^'-^Diicretion  of  hiBhop— 
Effect  of  words  in  etoMes  conferring  a  power. 

The  words  **ii  $haU  he  lawful"  tn  a  statute  do 
not  of  thefmsetees  do  more  than  confer  a  faeultv 
or  power  making  thai  legal  and  poseible  which 
there  would  otherwiee  he  no  rignt  or  authority 
to  do. 

But  if  ike  ohject  for  which  the  power  i$  conferred  he 
for  (he  purpose  of  enforeing  a  right,  there  may  he 
a  duty  cast  on  the  donee  of  the  power  to  eoMrcise 
it,  when  required,  for  the  henefit  of  those  who 
haoe  the  right  In  such  a  case  the  hwrden  of 
fTOof  Ues  on  the  person  who  requires  the  exercise 
of  me  power. 

The  '<  Ohwreh  Pwetpline  Aet*'  (3^4  Viet,  c  86) 
enads  (sect,  3)  thai  in  the  ease  of  any  derh  in 
hcHy  orders  charged  with  any  ecclesiastical  offence, 
"  U  shaU  he  law/id  "for  the  hUh^  of  the  diocese, 
on  the  appUcatton  of  any  party  eomf  laming,  to 
issue  a  commission,  ^e, 

(a)  lUpoitad  by  O.  E,  Malden,  Eiq.,  BftnlatMNfti-Law. 


Held  {affirming  the  judament  of  the  court  helow\ 
that  there  was  no  pnvate  or  puhUc  righlin  ihit 
statute  requiring  the  power  aiven  to  the  hishop  to 
he  exercised,  hut  that  he  had  an  aibeohOe  disore- 
tion  whether  to  institute  proceedings  or  not. 

This  was  an  appeal  from  a  decision  of  the  Oourt  of 
Appeal,  reversmff  the  judgment  of  the  Queen's 
Bench  Division,  m  the  matter  of  an  application 
under  the  Church  Discipline  Act  for  a  mandamms 
to  the  Bishop  of  Oxford   to    take   proceedings 
against  the  Bev.  Mr.  Carter,  the  rector  of  Clewer, 
for  practices  in  the  celebration  of  the  Holy  Com- 
munion alleged  to  be  at  variance  with  the  rubrics 
of  the  Book  of  Common  Prayer.    The  application 
to  the  bishop  was  under  sect.  8  of  the   Church 
DiseipUne  Act  1840  (3  d;  4  Yict.  a  86).  which 
enacts  "that  in  every  case  of  any  clerk  in  holy 
orders  of  the  IJnited  Church  of  England  and  Ire- 
land who  may  be  charged  with  any  offence  against 
the  laws  ecclesiastical,  or  concerning  whom  there 
may  exist  scandal  or  evil  report  as  having  offended 
against  the  said  laws,  it  shall  be  lawful  for  the 
bishop  of  the  diocese  within  which  the  offence  is 
alleffed  or  reported  to  have  been  committed,  on  the 
appBcation  of  any  party  complaining  thereof,  or  if 
he  shall  think  fit  of  his  own  mere  motion,  to  issue 
a  commission  under  his  hand  and  seal  to  five  per- 
sons, of  whom  one  shall  be  his  yioar-general  or  an 
archdeacon  or  rural  dean  within  the  diooese,  for 
the  purpose  of  making  inquiry  as  to  the  grounds 
of  such  charge  or  report ;  provided  always  that 
notice  of  the  intention  to  issue  such  oommission 
under  the  hand  of  ^e  bishop,  containing  an  inti- 
mation of  the  nature  of  the  offence,  together  with 
the  names,  addition,  and  residence  of  the  i^arty  oo 
whose  application  or  motion  such  commission  shall 
be  about  to  issue,  shall  be  sent  by  the  bishop  to 
the  party  accused  fourteen  days  at  least  before 
such  commission  shall  issue."    The  oontentkm  en 
the  part  of  the  applicant  was,  that  this  enaotmsnt 
was  compulsory  and  obligatory  in  its  nature,  and 
imposed  an  absolute  legal  duty  on  the  bishop,  if  a 
prwnd  fade  case  was  made  out,  to  institute  the 
proceedings;  whereas  on  behalf  of  tJie  respondents 
it  W9S  alleged  that  the  statute  gave  a  discretionary 
power  to  the  bishop  to  proceed  or  not,  as  he  might 
think  fit    In  the  present  case,  although  the  com- 

Elaint  against  the  Bev.  Mr.  Carter  asserted  that 
e  had  committed  certain  offenoes  against  the 
ritual,  the  bishop  had  refused  to  proceed  on  the 
ground  that  Mr.  Carter  was  in  advanced  years, 
Uiat  he  was  much  respected,  and  that  the  com- 
plaint was  preferred  against  the  wish  of  the 
majority  of  his  parishioners.  The  appellant  there- 
upon applied  to  the  Queen's  Bench  Division  for  a 
mandamus  directing  the  bishop  to  prooeed,  and 
his  application  was  granted  by  the  Court  (Goot- 
bum,  C.  J.,  Field  andManisty,  J  J.),  as  reported  in 
4Q.B.Div.245,and40L.T.Bep.N.S.  152.  This 
decision  was  reversed  by  the  Court  of  Appeal 
(Bramwell,  Baggallay,  and  Thesifler,  L.JJ.),  as 
reported  in  4  QT  B.  Div.  525,  and  41  L.  T.  Bep. 
N.  S.  122.  From  this  judgment  the  present  appeal 
was  brought. 

Herscheil,  Q.C.,  Jeune,  and  Ohahners  appeared 
for  the  appellant,  and  argued  that  the  question 
was  whetner  the  bishop  had  or  had  not,  under 
the  Act,  an  absolute  and  uncontrolled  discretion 
to  refuse  to  exercise  the  powers  oonf erred  upon 
him.  Before  the  passing  of  the.  Churoh  Disci- 
pline Act  it  appears  that  tnere  was  no  such  di8« 
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oretion  when  a  oharge  of  an  eodesiastioal  offence 
was  made  by  a  person  willing  to  enter  into  the 
oBoal  bond  for   oosts.    There  appears  to  be  a 
oonfuBion  between  the  spiiitoal  and  the  ooeroire 
jorisdiotion   of   the   bisnop.   The  Eoolesiastioal 
Gonrts  derive  their  power  from  the  Aot  of  Parlia- 
ment (1  Ed.  6,  0.  2).    This  Act  was  repealed  by 
1  Mar.  c.  2,  which  was  itself  repealed  by  1  Jao.  1» 
a  25 ;  and,  althoo^h  it  has  been  repealed  hj  the 
Statute  Law  Bevision  Aot  1863,  all  jurisdiction 
created  by  it   is  saved :  (see   Gaud/rey*8  case,  5 
Bep.  1 ;  HalVa  case,  ibid.  51.)    The  jadse  of  the 
BoclesiastiGal  Gonrti    though  appointed  by   the 
bishop,  is  independent  of  him  (Ayhffe's  Farergon ; 
Harper  v.  Foroes,  5  Jur.  N.S.  275),  and  before  the 
Aot  criminal  proceedings  might  ta^  one  of  three 
forms:    InqyXsitio,    bv  the    bishop   mero  moiu\ 
BenwMiaMo,  bv  the  bishop's  officials;   or  Accu' 
satio,  brought  by  a  private  person,  which  was  the 
most  common  form,  but    throughout  the  text 
writers  there  appears  to  be  no  trace  of  a  discretion 
in  any  case.    On  this  point  they  cited  Clarke's 
Praxis,   Gonset's    Ecclesiastical  practice,  Ough- 
ton's  Ordo  Jndiciorum,  and  Ayliffe's  Farergon. 
There  is  no  record  before  the  Act  of  anv  person 
seekini^  to  promote  the  office  of  the  jnage,  and 
not  being  allowed  to  do  so.    Suits  were  com- 
menced %  a  **  citation,"  and  therefore  it  would 
be  upon  the  application  for  a  citation  that  the 
diserefiioo,  if  it  existed,  would  be  exercised,  and 
•would  at  IcGkst  be  the  discretion  of  the  judge  in 
court,  not  of  the   bishop  privately.    The  cases 
cited   from   Coke's    Eep.  show  that  the  Eccle- 
siastical Courts  are  the  King's  courts,  as  much 
as  the  temporal  courts  are ;  and  the  power  of 
Parliament  is  the  same  with  respect  to  both: 
(see  PeUing  v.  Whiston,  Com.  199.)     The>bher 
side  will  rely  on  Maidman  v.  Mal/peu  (1  Hag. 
Cons.  209)  aud  Sherwood  v.  Ray  (I  Moo.  F.  C. 
853) ;  but  the  rule  laid  down  in  the  former  of  those 
esses  has  never  been  acted  upon,  and  the  dictum 
in  the  latter  does  not  conflict  with  Oarr  v.  Marsh 
(2  Fhill.  Eccl.  Bep.  198).    See  also 

Procwator-Qeneral  v.  Btone,  1  Hag,  Cons.  424; 
Argar  v.  Holdsworthfji  Cas.  temp.  Lee,  515 ; 
Dwce  ofPortla/nd  ▼.  Bingham,  1  Hag.  Cons.  209  n. ; 
Lee  V.  Maiihews,  3  Hag.  Eool.  169 ; 
Jwrman  v.  Bagster,  3  Hag.  Eool.  356  ; 

and  the  dictum  of  Dr.  Lushington  when  sitting  as 
assessor  to  the  Archbishop  of  Canterbury  in 
Ditcher  v.  Denison  (not  reported),  which  shows  his 
opinion  of  the  existing  law  on  which  the  Church 
Discipline  Aot  was  founded.  At  all  events,  what- 
ever the  previous  law  mav  have  been,  leave  to 
iostitute  a  suit  was  practically  never  refused.  The 
use  of  the  words  "  if  he  shall  think  fit  of  his  own 
mere  motion,"  further  on  in  the  same  section,  and 
again  in  sect.  13,  show  that  the  words  "  it  shall  be 
lawful,"  cannot  here  have  the  force  conteuded  for, 
and  the  same  or  similar  words  have  been  held  to 
be  obligatory  in  many  other  statutes ;  where  they 
oonfer  a  private  right  they  are  prima  facie  per- 
missive, but  if  they  cuofer  a  power  to  be  used  for 
the  benefit  of  others,  which  we  contend  is  the  case 
here,  they  are  obligatory.    See 

BaekweU*s  ease,  1  Yem.  152  ; 

R.  Y.  Barlow,  2  Salk.  609 ; 

Beg.  V.  Tithe  Commissioners,  14  Q.  B.  459; 

IS.  V.  Havering-atte-Bower,  5  B.  &  Aid.  691 ; 

Morisae  v.  Bi^al  British  Bank,  1  C.  B.  N.  S.  67 ; 

HiU  V.  London  and  County  Assurance  Company, 

IH.  &  K.  898; 
MaedefugaU  v.  Paterson,  11 C.  B.  755 ; 


Be  Neath  tmd  Brecon  BaihocM  Company,  L«  Bep.  9 

Oh.  868;  80  L.  T.  Bep.  N.  S.  8 ; 
Mason Y.  FeaTson,d  Howard,  248; 
Bupervisors  v.  UnUed  BtaUs,  4  WaUaoe,  485— two 

Amerioaa  oases  in  the  Supreme  Court  of  the  United 

States; 
Exist  V.  Dash,  2  Lee,  511 ; 
Taylor  v.  Morlsy,  1  Oxirt.  490j 
Head  v.  Banders,  4  Moo.  P.  C.  186 ; 
Em  parte  Denison,  4  E.  A  B.  292 ; 
Reg.  V.  Arehhishop  of  Canterbury,  6  E.  &  B.  546 ; 
Beg,  V.  Bishop  ofChiehsstsr,2  E.  &  E.  209 ; 
Re  Newport  Bridge,  2  E.  &  £).  877 ; 
Martin  v.  Maehonoehie,  L.  Bep.  2  P.  0.  865;    19 

L.  T.  ]^p.  N.  S.  508 ; 
Blphinstone  v.  Purehas,  L.  Bep.  8  P.  0.  245;   28 

L.T.Bep.N.  S.285; 
Rsg.  V.  Adamson,  1  Q.  B.  Div.  201 ;  83  L.  T.  Bep. 

K.  S.  840.  sub  nom.  Rsg.  v.  Justices  qf  Tynsmowth 
EsB  parte  Edwards,  L.  Bep.  9  Ch.  188 ;  29 1.  T.  Bep 

N.  S.  529  and  711. 

If  the  whole  matter  is  to  be  left  to  the  discretion 
of  the  bishop,  what  is  the  object  of  introducing 
the  "  party  complaining  "  at  all  P  The  protection 
aocoraed  to  the  clergy  is  verv  ample,  for  the  com- 
mission can  put  a  stop  to  all  further  proceedings 
if  the  complaint  turns  out  to  be  unfounded  or 
frivolous;  and  it  should  be  observed  that  the 
bishop  referred  to  in  the  section  is  not  the  bishop 
in  whose  diocese  the  clerk  holds  preferment,  who 
mav  have  personal  knowledse  of  him,  but  the 
bishop  of  the  diocese  where  Uie  offence  is  alleged 
to  have  been  committed,  who  may  be  an  absolute 
stranger  to  him.  On  tiie  whole,  there  is  less  in- 
convenience in  our  contention  than  in  that  of  the 
other  side. 

OharUs,  Q*C.,  FhHUmorCt  and  Muir»Ma4>keiMie 
appeared  for  the  respondents,  and  maintained  that, 
even  under  the  old  law,  proceedings  could  not  in 
theory  be  instituted  as  a  matter  of  right, 
thouffh  it  might  be  difficult  to  show  an 
actufS  case  in  which  the  leave  of  the  court 
had  been  refused ;  but  the  old  law  is  now  super- 
seded by  the  existing  statute,  and  this  olearlv 
gives  the  bishop  discretion.  As  "any  person 
may  bring  a  complaint  under  the  Act,  some  such 
discretion  as  we  contend  for  is  necessary  for  the 
peace  of  the  Church.  The  cases  in  which  words  in 
form  permissive  have  been  interpreted  as  being 
compulsory  are  all  cases  in  which  a  dear  le^l 
right  existed  in  the  person  requiring  the  exercise 
of  the  power,  which  was  not  the  case  here.  In 
addition  to  the  authorities  referred  to  on  the  other 
side  they  cited 

York  and  North  Midland  Railway  Company  v.  The 

Queen^l  E.  &  B.  858 ; 
Rsg.  V.  The  Mayor,  ^c,  of  York,  1  E.  &  B.  588 ; 
Re  Bridgman,  29  L.  J.  844,  Ch. 

Ohalmers  was  heard  in  reply,  (a) 

At  the  conclusion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

March  23. — ^Their  Lordships  gave  judgment  as 
follows : — 

The  LoKD  Chancellor  (Cairns). — ^My  Lords :  In 

^this  case  Dr.  Frederick  Guilder  Julius,  of  Clewer, 

in  the  county  of  Berks,  preferred  a  complaint 

to  the  Bishop  of  Oxford  against  the  Bev.  Thomas 

Thellusson  Garter,  rector  of  the  parish,  in  respect 

(a)  It  18  the  invariable  rule  of  the  Honae  of  Lords  to 
hear  onlv  two  oonnsel  on  each  side ;  bat  in  this  oase,  as  Mr. 
HerBchell  and  Mr.  Jenne  were  both  obliged  to  be  absent 
from  London  in  oonseqaenoe  of  the  general  eleotion,  Mr. 
Chalmers  was  allowed  to  reply  as  a  special  f avonr,  bat  it 
was  expressly  stated  that  it  was  not  to  be  considered  as  a 
precedent. 
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0t  nnaathidrifled  deviations  from  the  ritaal  <i  the 
Ohnroh  in  the  Oommonion  Servioei  and  the  ose  of 
wMBtdiOriBed  vestknents,  and  reoaired  the  biehop 
to  fBune  a  oommiasion  under  the  Ofattroli  Diempline 
Act  (3  &  4  Yict.  0.  86)  to  inquire  into  this  charge. 
This  commisBion,  the  bidhop,  in  the  exercise  of  his 
discretion,  declined  to  issne.  The  Court  of  Queen's 
Bench,  on  the  application  of  Dr.  Julius,  directed 
a  writ  of  manddfMU  to  issue,  oommandinff  the 
bishop  either  to  issue  the  commission  which  Dr. 
Julius  had  applied  for,  or  to  send  the  case  by 
letters  of  request  to  the  Court  of  Appeal  of  the 
province  nnder  the  statutev  The  quesbion  ie^  was 
the  Court  of  Queen's  Bench  right  in  awarding 
this  mandamus.  The  Court  of  Appeal  have  re- 
versed the  decision  of  the  Court  of  Qneen'B  Beach. 
The  Cotrt  of  Queen's  Bench,  in  awarding  the 
m(mdamtis,  and  the  Court  of  Appeal  in  reversing 
this  decision,  were  both  unanimous,  and  it  is  for 
your  Loi-dships  now  to  decide  between  them.  The 
case  appears  to  me  to  turn  upon  the  use  of  the 
words  "  it  shall  be  lawful "  in  the  8rd  section  of 
the  Church  Discipline  Act.  I  cannot  think  that 
the  practice  of  the  Bcdesiastical  Courts  before  the 
Act  need  be  the  sul^ect  of  much  examination. 
The  Act  states  in  the  preamble  tliat  **  the  manner 
of  proceeding  in  cases  for  the  correction  of  clerks 
requires  amendment."  Whether,  therefore,  the 
office  of  the  judge  could  before  the  Act  be  pro- 
moted by  any  person  as  of  right,  or  whether  a 
discretion  coula  be  exercised  by  the  judge  as  to 
allowing  himself  to  be  put  in  motion,  or  as  to  the 
terms  on  which  he  could  be  put  in  motion,  is  not, 
as  it  seems  to  me,  of  much  importance,  inasmuch 
as  the  practice  in  this  respect  may  have  been  ju&t 
one  of  the  matters  which  the  Act  was  intended  to 
amend.  The  3rd  section  of  the  Act  enacts — 
omitting  words  which  for  the  present  purpose  are 
immaterial — that  in  every  case  of  any  clerk  who 
may  be  charged  with  any  offence  against  the  laws 
ecclesiastical  it  shall  be  lawful  for  the  bishop  of 
the  diocese  within  which  the  offence  is  alleg^  to 
have  been  committed,  on  the  application  of  any 

neomplaining  thereof,  to  issue  a  commission 
le  purpose  of  making  an  inquiry  as  to  the 
grounds  of  such  charge.  And  the  question  is, 
under  these  words  "it  shall  be  lawful,"  is  the 
bishop  bound  on  the  application  of  any  party  to 
issne  a  commission,  or  has  he  a  discretion  as  to 
whether  he  will  issue  it  or  notP  The  question 
has  been  argued,  and  has  been  spoken  of  by  some 
of  the  learned  judges  in  the  courts  below,  as  if  the 
words  "  it  shall  be  lawful "  might  have  a  different 
meaning,  and  might  be  differenUy  interpreted  in 
different  statutes,  or  in  different  parts  of  the 
same  statute.  I  cannot  think  that  this  is  correct. 
The  words  "it  shall  be  lawful"  are  not  equivo- 
cal. They  are  plain  and  unambiguous.  They 
are  words  merely  making  that  legal  and  pos- 
sible which  there  would  otherwise  be  no  right 
or  authority  to  do.  They  c<mfer  a  fiMulty  or  power, 
and  they  do  not  of  themselves  domcnne  than  confer 
a  faculty  or  power.  But  there  may  be  something 
in  the  nature  of  the  thixig  empowered  to  be  done, 
something  in  the  object  for  which  it  is  to  be  done, 
something  in  the  conditions  under  which  it  is  to 
be  done,  something  in  the  title  of  the  person  or 
persons  for  whose  benefit  the  power  is  to  be 
exercised,  which  may  couple  the  power  with  a 
duty,  and  make  it  the  duty  of  the  person  in  whom 
>wer  is  reposed  to  exercise  that  power  when 
ipon  to  do  so.    Whether  the  power  is  one 


coupled  with  a  duty  such  as  I  have  described  is  b 
qnestion  which,  according  to  our  system  of  law, 
speaking  ffenerally,  it  fiills  to  the  Court  of  Qu^ea'i 
Bench  to  decide  on  an  appHcation  for  a  manaimns. 
And  the  words  "  it  shall  be  lawful "  being  aooordjng 
to  their  natural  meaning  permissive  or  enabling 
words  only,  it  lies  upon  those,  as  it  seems  to  xnd, 
who  contend  that  an  obligation  exists  to  exerdse 
this  power  to  show  in  the  circumstances  of  the 
case  something  which,  according  tp  the  principles 
I  have  mentioned,  creates  this  obligation.  I  think 
that  if  these  principles  are  kept  in  mind  it  wiU  be 
found  that  alt  the  oases  on  this  subject  are  easily 
understood  and  reconciled,  and  I  will  refer  shortly 
to  the  most  important  of  those  which  were  men- 
tioned to  your  Lordships  before  examining  fhrther 
the  circumstances  connected  with  the  present  case. 
The  earliest  case  which  is  generally  referred  to  is 
that  of  Alderman  BaekufeU  (lY  em.  lo2),  before  Lord 
Keeper  North.  The  creditors  of  Alderman  Back- 
well  petitioned  for  a  commisBion  of  bankruptof 
against  him,  and  they  would  have  been  obviously 
exposed  to  prejudice  and  hasard  if  it  was  not 
fftanted.  Tlie  words  of  the  statute  #ere  that  the 
Chancellor  "may  grant  a  ootnmJBSion,"  and  the 
Lord  Keeper  held  that  he  was  bound  to  eteroise 
the  power  which  was  in  effect  reposed  in  him  for 
the  oenefit  of  those  who  asked  for  its  exercnse. 
The  next  case  is  Bez  v.  Barhw  (2  Salk.  609).  That 
was  not  a  m^x/hdamus,  but  an  mdictment  on  the 
14  Car.  2,  c.  12,  against  the  churchwardens 
for  not  making  a  rate  to  reimburse  the  constalbles. 
The  statute  appears  to  have  used  the  words  "  may 
make  a  rate,"  but  it  was  natnraily  held  that  the 
constables  were  entitled  to  be  reimbursed,  and 
that  the  chnrchwardens,  being  made  the  deposi- 
taries of  a  power  for  that  purpose,  could  not  refuse 
to  exercise  it.  B.  v.  Havering&'aHe'Bdwer  (5  B.  & 
Aid.  691)  was  the  case  of  a  mandamus  in  reference 
to  a  power  granted  by  Boyal  Charter  to  the 
steward  and  suitors  of  a  manor  giving  them 
authori^  to  hear  and  determine  civil  suits.  It 
was  held  that  this  was  in  effect  the  establishment 
of  a  court  for  the  public  benefit,  and  that  the 
steward  and  suitors  of  the  manor  were  bound  to 
hold  the  court.  In  Maedoiig(dL  y,  Paierson(ll  C. 
B.  755)  the  question  was  whether  the  plaintiff  in  a 
County  Court  action  who  had  recovered  his  debt 
should  not  have  his  costs  taxed  and  allowed  in  a  par- 
tionlar  way.  The  statute  had  provided  there  that, 
under  the  circumstances  in  which  the  plaintiff  stood, 
the  court  might  by  rule  qr  order  direct  that  he 
might  recover  his  costs ;  and  JerviB,C.J.,  delivering 
the  opinion  of  the  court,  stated  that  the  conclusion  to 
be  drawn  from  the  cases  was  that,  when  a  statute 
confers  an  authority  to  do  a  judicial  act  in  a 
certain  case,  it  is  imperative  on  those  so  authorised 
to  exercise  the  authority  when  the  case  arises,  and 
its  exercise  is  duly  applied  for  bv  a  party  interested 
and  having  the  right  to  mase  the  application. 
The  case  of  Morisse  y,  Ths  Eoyal  British  Baaik 
(1  C.  B.  N.  S.  67)  was  a  case  of  the  same  kind, 
and  decided  that,  nnder  the  words  "it  shall  be 
lawful  for  the  court,"  a  creditor  who  had  obtained 
judgment  a^nst  a  joint-stock  banking  company 
and  had  failed  to  recover  his  debt  against  the 
company  was  entitled  as  of  ri^ht  to  exeoatiQai 
a^nst  a  shareholder  on  oomplyingwith  the  oon- 
ditions  imposed  by  the  statute.  The  only  other 
case  that  I  will  refer  to  is  one  which  was  decided 
in  the  Court  of  Queen's  Bench  in  1849— £e^.  t. 
The    Tithe  Oommissioners   (14  Q.  B.    459).     A 
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power  was  there  given  to  the  Tithe  CommisBioners 
in  dealing  with  certain  landowners  to  confirm 
agreements  for  commutation  of  tibhe  under  certain 
special  drcnmstances  and  conditions  which  I  need 
not  refer  to  at  length.  The  court  held,  upon  the 
oonstmction  of  the  whole  statute,  that  if  a  case 
occurred  coming  within  the  terms  of  the  statute 
the  commissiooers  were  bound  to  confirm  the 
agreements  there  mentioned.  In  delivering  the 
opinion  of  the  court  Coleridge,  J.  uses  these 
words:  "The  words  undoubt^ly  are  only  em- 
powering, but  it  has  been  so  often  decided  as  to 
nave  b^ome  an  axiom  that  in  public  statutes 
words  only  directory,  permissory,  or  enabling  may 
have  a  compulsory  force  where  the  thing  to  lie 
done  is  for  the  public  benefit  or  in  advancement 
of  public  justice."  To  the  rule  thus  guardedly 
expressed  there  is  not,  perhaps,  much  to  object, 
and  I  only  refer  to  the  words  for  the  purpose  of 
pointing  out  that  I  am  unable  to  see  that  they 
justify  the  expressions  of  the  Lord  Ohief  Justice 
of  the  Queen's  Bench  in  the  present  case,  who 
speaks  of  them  thus :  "  Now,  finding  nothing  in 
the  enactments  or  languaffe  of  the  8rd  section  or 
other  parts  of  the  Ohurcn  Discipline  Act  which 
should  have  the  effect  of  controlling  or  qualifying 
the  words  '  it  shall  be  lawful,'  bat,  on  the  contrary, 
finding  the  language  of  the  section  pointing,  as  it 
seems  to  us,  tne  contrarv  wa]^,  we  can  see  no 
ground  which  would  justify  us  in  giving  to  these 
words  any  other  than  the  meaning  which  the 
established  canon  of  construction  has  assigned  to 
them  —  a  canon  of  construction  so  thoroughly 
settled,  that  Coleridge,  J.  speaks  of  it  as  an 
axiom — by  which,  in  construing  this  statute, 
we  deem  ourselves  absolutely  bound."  The  only 
axiom  Coleridge,  J.  spoke  of  was,  that,  under  certain 
drcnmstances,  enabling  words  might  have  a  com- 
palsory  force.  The  cases  to  which  I  have  referred 
appear  to  decide  nothing  more  than  this — that 
where  a  power  is  deposited  with  a  public  officer 
for  the  purpose  of  being  used  for  the  benefit  of 
persons  who  are  specifically  pointed  out,  and 
with  regard  to  whom  a  definition  is  supplied  bv 
the  Legislature  of  the  conditions  upon  which 
they  are  entitled  to  call  for  its  exercise,  that 
power  ought  to  be  exercised,  and  the  court  will 
require  it  to  be  exercised.  I  now  turn  to  the 
Church  Discipline  Act  for  the  purpose  of  consider- 
ing whether  it  is  possible  to  suppose  that  an  abso- 
lute and  unconditional  right  was  given  by  it  to 
put  in  motion  the  bishop  of  the  diocese,  irrespec- 
tive of  any  judgment  or  discretion  of  his  own. 
The  3rd  section  provides  that  in  every  case  of  an v 
derk  in  holy  orders  who  may  be  charsed  with 
any  offence  against  the  laws  ecclesiastical,  or  con- 
cerning whom  there  may  exist  scandal  or  evil 
report  as  having  offended  against  the  said  laws,  it 
shall  be  lawful  for  the  bishop  of  the  diocese  within 
which  the  offence  is  allegea  or  reported  to  have 
been  committed,  on  the  application  of  any  party 
complaining  thereof,  or  if  he  shall  think  fit  of  his 
own  mere  motion,  to  issue  a  commission  under 
his  hand  and  seal  to  certain  persons  for  the  parpose 
of  making  inquiry  as  to  the  grounds  of  such  charge 
or  report.  The  first  observation  which  occurs 
npon  this  section  is,  that  the  words  "  any  party  " 
are  words  of  the  most  general  kind,  and  must,  as 
was  admitted  in  the  argument  of  the  appellant, 
extend  to  any  natural-born  subject  of  the  Qpeen. 
The  appellant,  who  in  the  case  before  ^our  Lord- 
ships mvokes  the  action  of  the  bishop,  is  a  parish- 
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ioner  of  the  parish  of  Clewer  and  a  member  of  the 
Church  of  England  ;  but,  if  he  is  right  in  his  con- 
struction of  the  statute,  the  aid  of  the  bishop  might 
be  invoked  equally  by  one  who  never  had  entered 
the  parish  ;  who  never  had  been  in  England  ;  who 
was  ignorant,  perhaps,  of  the  language  ;  who  was 
not  a  member  of  the  Church  of  England  ;  who  was 
not,  possibly,  a  believer  in  Christianity.  If  under 
the  statute  any  person  has  an  absolute  right  to 
put  the  bishop  in  motion,  a  person  may  do  so 
who  is  a  pan  per  or  wholly  unable  to  answer  the 
costs  of  the  suit.  No  authority  is  given  to  the 
bishop  to  require  security  for  costs,  and  the  clerk 
may  be  ruined  bv  litigation  from  which  he  emerges 
as  the  victor.  Again,  the  offence  charged  may  be 
an  offence  against  the  laws  ecclesiastical,  but  it 
may  be  of  so  trifiing  and  insignificant  a  nature 
that  no  one  having  any  discretion  in  the  matter 
ought  to  allow  it  to  be  the  subject  of  litigation. 
Or  the  charge  or  the  report  may  be  one  which 
within  the  knowledge  of  the  bishop  is  unfounded. 
Or,  again,  the  clerk  may  have  been  chargeable 
with  a  departure  from  authorised  ritual,  and  on 
the  remonstrance  of  the  bishop  may  have  admitted 
his  fiiult  and  have  promised  to  discontinue  the 
wrong  practice,  and  may  have  fidthfully  kept  such 
promise,  and  yet,  an  offence  having  once  being 
actually  committed,  the  bishop,  if  the  argument  of 
the  appellant  be  right,  may  be  called  upon  to  pro- 
ceed against  the  clerk,  witn  whose  conduct  in  the 
matter  he  has  every  reason  to  be  satisfied.  The 
illustrations  of  the  effect  of  the  appellant's  argu- 
ment which  I  have  suggested  (and  many  more 
might  be  added)  appear  to  have  been  felt  by  the 
Qaeen's  Bench  to  press  agaiuRt  the  argument.  In 
some  of  the  cases  which  I  have  suggested  the 
difficulty  is  met  by  the  Court  of  Queen's  Bench  by 
saying  that  if  the  bishop  refused  to  act  the  court 
might  in  its  discretion  refuse  to  grant  a  mandamus 
to  make  him  act.  But  this  is  only  saying  that  the 
court  will  take  upon  themselves  to  exercisea  discre- 
tion which  they  refuse  to  allow  to  the  bishop. 
It  is  further  to  be  observed  on  this  part  of  the 
case  that  the  bishop  of  the  diocese  cannot,  in  my 
opinion,  be  looked  upon  merely  as  a  ministerial 
officer  through  whose  hands  process  is  to  pass  as 
a  matter  of  form.  He  is  charged  with  the  over- 
sight of  his  diocese,  and  with  a  vigilant  attention 
to  its  discipline ;  and  if  discretion  as  to  proceed- 
ings in  respect  of  the  discipline  of  clerks  is  to  be 
reposed  anywhere,  it  is  in  the  bishop  that  you 
would  expect  to  find  it.  But,  in  truth,  a  most 
conspicuous  instance  of  the  reposing  of  this  discre- 
tion in  the  bishop  is  found  in  another  part  of  this 
statute.  The  3rd  section  allows  the  bishop  of  a 
diocese  in  which  an  act  of  immorality  has  been 
committed  by  a  derk  having  preferment  in 
another  diocese,  to  issue  a  commission  to  inquire 
into  the  gpronnds  for  a  formal  charge.  I  will 
suppose  that  the  bishop  of  diocese  A.  issues  snch  a 
commission  of  his  own  authority  against  X.,  a 
beneficed  clergyman  of  diocese  B.  The  com- 
mission report  that  there  are  primd  facie  grounds 
for  proceeding  against  the  party  accused.  The 
bishop  of  diocese  A.  is  thereupon,  under  sect.  5,  to 
transmit  a  copv  of  this  report  and  of  the  deposi- 
tions to  the  bishop  of  diocese  B. ;  thereupon,  under 
sect.  7,  the  bishop  of  diocese  B.  may  proceed  in 
due  form  of  ecclesiastical  law  against  X.  up  to 
punishment ;  but  it  is  quite  clear,  under  the  7th 
section,  that  it  is  discretionary  with  the  bishop  of 
diocese  B.  whether  he  will  do  this  or  who^her  he 
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will  allow  the  whole  prooeediogs,  eyon  after  the 
oommiesionen  had  foand  that  there  is  a  primd 
facie  case,  to  drop.  If  the  statute  had  siDgled 
out  partionlar  iodiTidaals  who  might  natarally  be 
supposed  to  have  a  personal  interest— the  oharch- 
wardenSf  for  example,  or  even  certain  commnni- 
oants  or  parishioners — and  had  laid  down  condi- 
tions as  to  costs,  or  otherwise,  which  they  were 
to  comply  with  before  caHing  on  the  bishop  to 
take  proceedings,  there  might  nave  been  a  ground 
for  contending,  on  the  authorities  I  have  referred 
to,  that  the  {30wer  of  the  bishop  was  one  which, 
under  thobe  circumstances,  he  could  not  refuse  to 
exercise.  This,  howoTer,  is  not  the  frame  or  cha- 
racter of  the  enactment;  and,  indeed,  having 
regard  to  the  various  matters  to  which  the  Act 
applies,  and  the  various  dioceses  in  which  it  might 
have  to  be  put  in  force,  it  is  difficult  to  see  how 
the  enactments  could  have  taken  that  shape.  I 
ought  to  mention  an  argument  which  was  much 
dwelt  upon  before  vour  Lordships  and  in  the 
courts  below — viz.,  the  argument  that  the  words 
"  if  he  shall  think  fit ''  in  the  Srd  section,  in  the 
alternative  power  to  the  bishop  to  proceed  of  his 
own  mere  motion,  rather  imply  that  on  the  applica- 
tion of  a  third  party  he  is  to  proceed  whether  he 
thinks  fit  or  not.  My  Lords,  I  do  not  think  that 
the  words  "  if  he  shall  think  fit "  have  any  such 
effect.  Tbey  appear  to  me  to  be,  where  they 
occur,  mere  surplusage,  as,  indeed,  is  proved  by  thte 
circumstance  that  if  they  were  altogether  omitted 
that  clause  of  the  section  would  mean  just  exactly 
what  it  means  with  those  words  inserted.  But  the 
words,  in  fact,  appear  to  me  to  be  introduced 
merely  to  mark  more  clearly  that  an  alternative 
power  is  conferred  upon  the  bishop,  and  that  he 
IS  left  free  to  proceea  without  anyone  to  put  him 
in  motion,  if  he  chooses  to  do  so.  I  am  satisfied 
upon  these  short  grounds,  and,  without  going  into 
many  of  the  topics  which  were  so  elaborately  con- 
sidered in  the  courts  below,  that  the  judgment 
under  appeal  is  correct  and  ought  to  be  affirmed, 
I  will  only  add  that  if  I  am  right  in  holding  that 
the  bishop  has,  under  the  statute,  a  discretion  as 
to  proceeding  or  not  proceeding  in  the  ^ay  in 
which  the  appellant  calls  upon  nim  to  do,  your 
Lordships  have  not,  as  it  seems  tome,  any  occasion, 
or,  indeed,  any  right,  to  examine  into  the  manner 
in  which,  or  the  principles  upon  which,  that  dis- 
cretion has  been  exercised.  For  the  exercise  of 
that  discretion  the  bishop,  and  the  bishop  alone, 
is  responsible,  and  it  would,  in  my  opinion,  be  in- 
consistent to  hold  that  his  discretion  is  an  answer 
to  the  application  for  a  ^nandamu$,  and  at  the 
same  time  on  that  application  to  criticise  the 
grounds  upon  which  that  discretion  has  been  ex- 
ercised. I  have  only  to  move  that  the  appeal 
should  be  dismissed  in  the  usual  way. 

Lord  Penzince.— My  Lords:  The  considera- 
tions upon  which  the  decision  of  this  case  should  be 
based  are,  in  my  judgment,  much  more  limited 
than  those  which  have  been  advanced  in  argument. 
The  state  of  the  law  before  the  Church  Discipline 
Act  passed,  thoueh  not  perhaps  wholly  imma- 
terial, can  go  for  very  little  in  the  interpretation 
of  that  Act  when  it  is  borne  in  mind  that  the  pre- 
amble declares  that  "  the  manner  of  proceeding  in 
causes  for  the  correction  of  clerks  requires  amend- 
ment." In  the  face  of  such  a  preamble  it  would 
be  difficult  to  contend  that  any  particular  change 
iii  the  "  manner  of  proceeding  '^  could  not  have 
been  intended;  and  the  change  actually  made. 


whereby  the  bishop  is  substituted  for  the  judge, 
renders  the  practice  which  existed  at  the  time 
when  the  whole  proceeding  was  in  the  hands  of 
the  judge  a  matter  of  very  slender  and  remote 
consideration.    If  it  were  otherwise  I  phonld  not 
hesitate  to  say  that  in  my  opinion   the  judg^ 
always  had  a  right  and  power  to  refuse  to  permit 
his  office  to  be  promoted  if  he  thought  nt,  and 
that  the  statements  of  the  law  on  the  subject 
by  Lord  Stowell  and  Sir  John  Nicholl  far  oat- 
weiffh  the  language  attributed  to  Dr.  Lushiogton 
in  tne  single  case  of  Ditcher  v.  Denison  (not  re- 
ported).   Nor  do  I  think  the  question  raised  in 
the  present  proceeding  has  been  in  any  binding 
sense  concluoed  by  previous  authority.    There  are 
numerous  dicta  on  the  interpretation  of  the  clause 
in  the  Church  Discipline  Act  which  is  now  in  con- 
troversy; but  there  has  been  one  deoision,  and 
one  only,  which  proceeded  upon  the  proper  effect 
to  be  given  to  that  clause.    I  allude  to  the  Bithov 
of  Ohicheater'B  case  (2  B.  t  B.  209),  in  which 
Wightman,  J.,  with,  I  think,  probably  the  ap- 
proval of  Lord  Oampbell,  deciaed  the  case  and 
acted  upon   the   principle  which  the    Court  of 
Appeal  m  the  present  case  has  affirmed.    The 
contention   of   tne  appellants,  therefore,  is  one 
which,  I  think,  may  and  ought  to  be  considered  bj 
your  Lordships  on  its   merits;    and  I  proceed 
to   consider    what   those   merits   are.      in   the 
outset   I  entirely  agree  with  what    has   fallen 
from  the  Lord  Chancellor  as  to  the  proper  and 
legitimate  way  of  stating  the  question  here  in- 
vmved.     The  words   "it  shall  be   lawful"  are 
distinctly    words  of   permission  only — they  are 
enabling  and  empowering  words.    They  confer  a 
legislative  right  and  power  on  the  individual  named 
to  do  a  particular  thmg ;  and  the  true  question  is, 
not  whether  they  mean  something  different,  hat 
whether,  regard  being  had  to  the  person  so  enabled, 
to  the  subject-matter,  to  the  general  objects  of  the 
statute,  and  to  the  person,  or  class  of  persons,  for 
wboRC  benefit  the  power  may  be  intended  to  have 
been  conferred,  they  do  or  do  not  create  a  duty  in 
the  person  on  whom  it  is  conferred  to  exercise  it 
This,  in  my  judgment,  is  the  true  question ;  and 
I  confess  that  I  hardly  think  that  it  receives  a 
satisfactory  solution  from    the   somewhat   loose 
definition  attributed  to  Coleridge,  J.  in  the  case  of 
Beg.  V.  The  Tithe  Oommiaeioners  {ubi  sup,),  which 
has  been  referred  to  as  a  binding  statement  of  the 
law  upon  this  subject.    It  is  surely  not  enough 
that  tne  thing  empowered  to  be  done  shoald  be 
for  the  public  benefit  in  order  to  make  it  impera- 
tive to  exercise  that  power  on  all  occasions  fallini^ 
within  the  statute.    It  may  be  assumed  that  i^l 
powers   conferred    by  statute  on  individuals  in 
general  public  Acts  are  for  the  public  benefit,  or 
they  would  not  have  been  conferred.    But  had  the- 
words  been  more  precise  they  would  hardly  jastify 
the  use  that  has  been  made  of  them ;  for  what 
Coleridge,  J.  said  was,  not  that  permissorj  or 
enabling  words  are  to  be  held  to  **  have  a  compal- 
sory  force  where  the  thing  to  be  done  is  for  the 
public  benefit,"  &c.,  but  only  that  such  words 
'*  may "  in  some  cases  have  that  cfiecL    If  the 
matter  were  to  bo  decided  by  previous  definitions, 
I  should  prefer  that  of  Jervis,  C. J.,  who  said,  in 
the  case  of  York  and  North  Midland  Railway  v. 
Beg.  (I  E.  &  B.  858),  that  such  words  as  "it  shall 
be  lawful"  were  to  be  understood  as  permissive 
only,  unless  some  "absurdity  or  injustioe  "  would 
follow  from  giving  them  that,  their  natural  m?nn* 
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iog.    Neither,  however,  of  these  definitions  goes 
BO  far  as  that  which  is  to  be  found  in  the  judgment 
of  the  Lord  Ohief  Jnstioe  in  the  present  case. 
He  said,  ''  It  is  an  established  canon  of  constr no- 
tion thflyb  in  statutes  of  a  certain  class  such  words 
as  'it  shall  be  lawful'  have  acquired  a  settled 
meaning,  unless  controlled  by  the  context  of  the 
particular  enactment  or  by  the  sense  in  which 
they  are  used  in  other  parts  of  the  statute,  or  by 
what  on  the  purview  of  the  statute  is  its  apparent 
parpoee."    That  is  to  say,  these  words,  in  a  certain 
class  of  statutes,  import  primd  facie,  not  permis- 
sion, but  obligation;  and  must  be  so  construed 
unless  the  oonclusion  that  they  were  so  intended 
can  be  displaced.    No  specific  authority  is  cited 
for  this   proposition,  nor  have    I    been  able  to 
find   any.     Passing,  therefore,  from    definitions 
which   are  apt    not   to   be    uniform,    and    are 
with  difficulty  so  framed  as  to  be  applicable  to 
all  cases,  I  think  it  far  more  satisractory  that 
your  Lordships  should  look  at  what  the  courts 
in  previous   cases    have  done   rather    than    to 
what  the  learned  judges  may  have  said,  and  I 
incite  your  Lordships'  attention   to    the   cases 
cited  in  argument  where  the  courts  have  actually 
held  that  the  power  conferred,  though  by  permis- 
sive words  only,  was  one  which  tne  individual 
was  bound  to  exercise,  and  to  compare  those 
cases  with  the  oase  now  under  consideration.    In 
BachweU*8  case  {uhi  tup,)  the  power  conferred 
was  that  of  issuing  a  commission  of  bankrupt, 
and  it  was  conferred  on  the  Lord  Chancellor.    In 
£aB  V.  Barlow  (u^i  tup.)  power  was  conferred  on 
certain  persons  to  raise  a  rate  to  reimburse  a  con- 
stable for  expenses  lawfully  incurred.    In  Bsg,  v. 
Bieward  of  Haoering»atte'B(}wer  (uhi  sup,)  power 
was  conferred  to  hold  a  court  for  recovery  of  debts 
in  a  manor.    The  power  had  been  exercised,  but 
had  for  fifty  years  been  disused ;  the  exercise  of  it 
by  holding  the  court  was  enforced  by  mandamus 
on  the  application  of  one  entitled  to  sue  in  it.    In 
MaedougaU  v.  Pater  son  (ubi  sup,)  and  OraJee  v. 
PoweU  (2  S.  and  B.  210),  the  Superior  Courts 
were  empowered  to  direct  that  a  person  entitled 
to  costs  should  recover  them ;  and  in  the  case  of 
Beg,  V.  Tithe  Commissioners  {uhi  sup,),  in  which 
the  expreeaions  above  quoted  of  Coleridge,  J.  are 
to  be  found,  power  was  conferred  on  the  Tithe 
Commissioners  to  confirm  agreements  with  respect 
to  tithes  not  legally  binding  when  it  appeared  to 
them  that  such  agreements  gave  a  fair  equivalent 
for  the  tithe.    In  Morisse  v.  British  Bank  (ubi 
•vp.)  power  was    conferred  upon  the  courts  to 
giant  execution  against  a  shareholder  to  a  creditor 
who  had  obtained  judgment  against  the  company 
and  issued  execution  against  it  without  effect. 
In  all  these  instances  the  courts  decided  that  the 
power  conferred  was  one  which  was  intended  by 
the  Legislature  to  be  exercised ;  and  that  although 
the  statute  in  terms  had  only  conferred  a  power, 
the  circumstances  were  such  as  to  create  a  duty. 
In  other  words,  the  conclusion  arrived  at  by  the 
<xmrts  in  these  cases  was  this — that,  regard  being 
had  to  the  subject  matter,  to  the  position  and 
character  of  the  person  empowered,  to  the  general 
objects  of    the   statute,  and,  above  all,  to  the 
position  and  rights  of  the  person  or  class   of 
persons  lor  whose  benefit  tne  power  was  con- 
ferred, the  exercise    of    any  discretion  by  the 
S'son  em]>owered  could  not  have  been  intended. 
OS  the  right  of  a  creditor  to  have  his  debtor 
made  a  bankrupt,  though  the  person  empowered 


to  issue  the  commission  was  the  Lord  Ohanoellor, 
and  therefore  a  person  in  whom  a  discretion  (if 
the  subject  had  aamitted  of  one)  might  wcdl  have 
been  reposed,  was  held  to  be  one  that  justice  re- 
quired should  be  exercised  without  discretion. 
The  right  of  the  constable  to  be  reimbursed  his 
expenses  stood  on  the  same  footing.    The  same 
may  be  said  of  the  right  of  the  suitor  to  have  his 
case  heard  in  the  manor  court.    When  onoe  it 
was  plain  that  a  plaintiff  had  a  right  to  his  costs, 
it  could  not  be  intended  that  the  Legislature  had 
conferred  a  discretion  on  the  courts  whether  they 
would  enable  him  to  get  them  or  not ;  and  the 
same  reason  applies  to  a  creditor's  remedv  against 
the  member  oi  a  company  which  was  indebted  to 
him.    If  the  idea  of  a  discretion  had  not  been 
excluded  in  these  oases  by  the  requirements  of 
justice  and    other    general   considerations,   the 
courts  could  not    have    held    that  to    be  com- 
pulsory which    the    Legislature    had    described 
in   terms  enabling   and   permissive   only.    The 
question    then   arises   whether    in    the    present 
case    there    are   any  considerations    sufficiently 
cogent    to   exclude   the    idea    that    the   Legis- 
lature  intended   a   discretion.     If  we   look   at 
the  subject-matter  to  which    the  enactment  in 
question  relates,  we  find  that  it  involves  nothing 
less  than  the  entire  discipline  of  the  clergy,  and 
the  enforcement  of  sll  ecclesiastical  punisnmenta 
and  penalties.    Did  the  Legislature  intend,  then, 
that  ecclesiastical  offences  should  be  a  matter  for 
wholesale  and  indiscriminate  prosecution,  without 
regard  to  their  nature,  the  circumstances  under 
which  they  may  have  been  committed,  the  con- 
duct by  which  they  may  have  been  atoned,  or  the 
guarantees  that  may  exist  that  they  will  not  be 
repeated?    It  must  be  borne  in  mind  that  the 
offences  that  we  are  considering  are  not  neces- 
sarily offences  against  the  criminal  laws,  or  even 
the  laws  of  morality  understood  in  their  widest 
sense.    They  may,  some  at  least  of  them,  be  com- 
mitted innooentlv  from  inattention,  or  careless- 
ness, or  a  wrongful  conception  of  obligation,  such, 
for  instance,  as  are  trifling  and  perhaps  inadver- 
tent departures  from  the  authorised  ritual  of  the 
Church.   I  cannot  see  my  way  to  a  oonclusion  that 
the  Legislature  plainlv  intended  that  all  these 
offences  should  be  made  the  subject  of  prosecu- 
tion without  discretion  or  limit.   .  Still  less  can  I 
Cerceive    with    any    certainty    that    the   public 
enefit,  the  rights  or  benefit  of  individuals,  or  the 
requirements  of  jastice — to  say  nothing  of  the  due 
and  efficient  discipline  of  the  clergy,  and  the  best 
interests  of  the  Church — require  the  indiscriminate 
prosecution  of  everything  in  the  conduct  of  every 
clergyman  which  may  legally  constitute  an  eccle- 
siastical offence.     So  far,  then,  from  the  nature  of 
tho  subject  exdading  the  intention  of  conferring 
a  discretion,  it  is  one  in  my  opinion  in  which  a 
discretion  is  loudly  called  for,  and  would  natarally 
be  expected.    The  language  of  the  clause  itself, 
both  in  the  provisions  it  contains  and  still  more  in 
what  it  omits,  points  in  the  same  direction.     I 
cannot  do  better  here  than  quote  Bramwell,  L.J. 
He  says :  "  There  is  no  provision  regalating  who 
is  to  be  the  complainant ;  it  may  be  anyone — man, 
woman,  or  child,  churchman  or  other,  for  aught  I 
can  see.     There  is  no  provision  how  the  com- 
plaint is  to  be jjnade,  by  writing  or  verbally ;  no 
provision  how,  «  at  all,  it  is  to  be  verified;  no 
provision  that  the  complainant  shall  undertake  to 
prosecute,  or  shall  be  liable  to  costs ;  no  provision 
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as  to  the  character  or  natare  of  the  offence,  how 
far  its  prosecntion  may  be  desirable  in  the  interests 
of  religion  or  morality ;  not  a  word  as  to  its  beinff 
possibly  an  isolate  offence,  and  unintentional,  and 
atoned  for ;  nothing  as  to  the  motives  or  object  of 
the  complaint."    I  agree  with  the  Lord  Jastice, 
that  the  absence  of  all  provision  and  limitation  on 
these  heads  points  strongly  to  the  probable  inten- 
tion that  a  discretion  should  be  vested  in  some  one 
as  to  the  cases  in  which  a  commission  shoald  issne, 
and  that  such  a  discretion  should  be  reposed  in  the 
bishop,  whose  office  it  is  to  guide,  correct,  and 
control  the  clergy,  is  exactly  what  might  have 
been  expected  in  an  Act  for  the  regulation  of 
church  aiscipline.    He  is  the  person  who,  above 
all  others,  has  the  means  and  opportunity  of  know- 
ing the  character  and  conduct  of  an  offending 
clergyman ;  the  condition  and  circumstances  of 
his  parish,  and  the  probable  motives  of  those  who 
charge  the  offence ;  and,  above  all,  whose  position 
may  enable  him  to  interpose  admonition  and  ad- 
vice which  may  render  recourse  to  the  law  unne- 
cessary.   But  (still  comparing  the  pr  sent  case 
with  the  authorities  above  cited)  the  strongest 
point  of  contrast  remains  to  be  stated.    For  in 
place  of  a  duty  being  inferred  and  enforced,  as  in 
those  cases,  in  order  to  do  justice  to  the  legal 
rights  of  an  individual,  if  a  duty  be  inferred  at  all 
from  the  provisions  of  this  statute,  its  exercise 
may  be  called  for  at  the  instance  of  a  complainant 
who  has  not  only  no  legal  right,  but  perhaps  no 
interest,  immediate  or  remote,  in  the  exercise  of 
the  bishop's  power,  inasmuch  as  the  statute  makes 
it  possible  for  an^  man  to  be  a  complainant,  no 
matter  where  resident,  and  no  matter  whether 
Churchman,  Nonconformist,  or  Roman  Oatbolic, 
Christian,  Jew,  or  Mahomedan.    I  cannot  think 
that  the  intention  of  this  statute  was  to  maintain 
the  discipline  of  the  clergy  by  vesting  the  power 
of  legal  prosecution  without  limit  in   the  com- 
munity at  large.    The  conclusion,  then,  at  which 
I  arrive  is  that  the  appellant  has  not  established 
his  case.    The  words  "  it  shall  be  lawful "  are  per- 
missive and  enabling  only.    It  devolved  upon  nim 
to  show  that  the  Legislature  intended  the  exercise 
of  the  power  thus  conferred  to  be  a  duty,  in  the 
performance  of  which  the  bishop  was  not  intended 
to  have  any  discretion,  and  he  has,  in  my  opinion, 
failed  to  shew  it.    With  re^rd  to  the  particular 
circumstances  of  the  present  case  I  forbear  to 
make  any  remark.    Being  of  opinion   that  the 
permissive  words  of  the  statute  ought  not  to  be 
held  to  have  created  any  duty  in  the  bishop  to 
issue  a  commission  without  discretion    in    the 
matter,  I  forbear  to  inquire  whether  that  discre 
tion  has  been  well  exercised.    It  may  be  that  it 
has  not ;  and  I  am  not  insensible  to  the  weight  of 
the  argument  that,  if  bishops  have  a  discretion  in 
such  matters,  it  is  a  discretion  without  appeal,  and 
free  from  legal  control.     It  may    therefore  be 
abused ;  but  so  may  a  discretion  in  whomsoever 
vested ;  and  in  the  possibility  of  abuse  I  see  no 
reason  to  believe  it  unlikely  that  the  Legislature 
intended  to  confide  the  discipline  of  the  clergy  to 
the  good  sense  and  good  faith  of  the  bishops  upon 
whom  in  the  earlier  history  of  the  Church  the  task 
of  correction  exclusively  devolved. 

Lord  Sblbobke.-— My  Lords :  The  use  of  inexact 
language  in  the  statement  of  reasons  for  judicial 
decisions,  though  nothing  may  turn  upon  it  in  par- 
ticular oases  determinecTupon  sound  principles,  is 
sometimes  liable  to  become  a  point  of  departure. 


in  other   cases,  towards  erroneous   conclusions. 
This  appears  to  me  to  have  happened  in  the  court 
of  first  instanoe  in  the  present  case.    The  lan- 
guage certainly  found  in  authorities  entitled  to 
very   high  respect — which  speaks  of  the  words 
"  it  shall  be  lawful,"  and  the  like,  when  used  in 
public  statutes,  as   ambiguous,  and  susceptible, 
according  to  certain  rules  of  construction,  of  a  dis- 
cretionary or  an  obligatory  sense — is  in  mv  opinion 
inaccurate.    I  agree  with  my  noble  and  learned 
friends  who  have  preceded  me  that  the  meaning 
of  such  words  is  the  same  whether  there  is  or  is 
not  a  duty  or  obligation  to  use  the  power  which 
they  conrer.    They  are  potential,  and  never  in 
themselves  significant  of    any  obligation.      The 
question  whetner  a  judge  or  a  public  officer  to 
whom  a  power  is  given  bv  such  words  is  bound 
to  use  it  upon  any  particular  occasion,  or  in  any 
particular  manner,  must  be  solved  dlUmde,  and  in 
ffeneral  it  is  to  be  solved  from  the  context,  from 
the  particular  provisions,   or   fh>m    the   general 
scope  and  objects  of  the  enactment   oonierrini; 
the  power.    The  present  question  is,  whether  it 
can  be  shown,  from  anv  particular  words  or  pro- 
visions of  the  Church  Discipline  Act,  or  from  the 
^neral  soopo  and  objects  of  that  statute,  that  it 
IS  the  duty  of  a  bishop,  whenever  a  complaint  is 
made  to  him  under  tne  third  section,  to  issue  a 
commission  of  inouiry,  with  a  view  to  penal  pro- 
ceedingH  if  a  prtmd  facie  case  shonla  be  made 
out  P    The  woi^s  "  it  shall  be  lawful,"  Sec.,  give 
him  the  power  to  do  so ;  but  this  is  a  power,  not 
in  aid  of  any  private  right,  nor  for  the  due 
course  and  administration  of  justice  after  the 
commencement  of  any  prosecution  or  suit ;  it  is 
altogether  initiatory  ana  preliminary.    The  arffu- 
ment  from  the  collocation  of  the  words,  "if  ne 
shall  think  fit,"  in  the  immediate  context,  is,  in 
my  opinion,  much  too  slender  and  uncertain  to 
justify  the  inference  that,  in  the  earlier  branch 
of  the  sentence,  where  these  words  do  not  occur, 
obligation,  and  not  mere  power,  must  have  been 
intended.    Apart  from  those  words,  the  only  proof 
offered  of  the  alleged  duty  consists  in  the  assump- 
tion that  the  public  must  always  have  an  interest 
in  the  punishment  of  every  cler^^man  offending 
against   any  part  of  the  ecclesiastical  law.     I 
cannot  make  that  assumption.    The  Legislature 
did,  no  doubt,  give  the  power  in  question  to  the 
bishop,  in  trust  and  confidence  that  every  person 
chosen  to  fill,  and  who  had  accepted,  so  high  an 
office,  would  be  properly  sensible  of  the  duty  of 
maintaining    the    authority    of    the    law,    and 
would,    in     proper     cases    falling    within    his 
jurisdiction,   use  the   powers   intrusted   to  him 
for   the    correction    of    offences    against    that 
law  for  the  purposes  for  which  they  were  given. 
But  it  is  perfectly  consistent  with  that  proposi- 
tion that  it  may  have  been  intentionally  left  to 
the  discretion  of  the  bishop  to  judge  what  were 
proper  cases  for  the  exercise  of  those  powers.    I 
cannot  accede  to  the  suggestion  made  at  the  bar 
that  a  bishop,  if  he  had  such  a  discretion,  might 
be  supposed  liable  to  use  it  in  opposition  to  the 
authority  of  the  law,  or  as  a  means  of  dispensing 
with  obedience  on  the  part  of   his  clergy  to  any 
requirements  of  the  law  which  might  not  be  in 
accordanoe  with  his  private  views.    The  Legis- 
lature, in  my  opinion,  neither  contemplated  nor 
provided  against  any  such  case,  the  oocurrr noe  of 
which  was  not  when  the  Act  was  passed,  and  is 
not  now,  within  the  bounds  of  reasonable  pro* 
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bability.  The  very  great  preponderance  both  of 
pFBctioal  reason  and  of  pablio  oonvenienoe,  and  of 
the  inf erenoes  to  be  drawn  from  what  is  and  what 
is  not  contained  in  the  statute  itself,  seems  to  me 
to  be  against  the  supposition  that  the  Legislatare 
did  intend  by  this  Aoc  to  make  it  the  oiity  of  a 
bishop  to  inquire,  hj  commission,  into  every  im- 
putation of  an  ecclesiastii^al  offence,  or  of  a  scandal 
or  evil  report  of  such  an  offence,  asainst  a  clergy- 
man whion  might  be  brought  before  him,  in  the 
wa^  of  complaint,  by  any  person  whomsoever. 
It  is,  at  least,  not  obvious  that  it  would  be  for 
the  interest  either  of  the  Church  or  of  the  State 
to  open  or  leave  open  so  very  wide  a  door  to 
private  intolerance,  contentiousness,  unchuritable- 
ness,  or  folly.  Bvery  passage  in  a  book  or 
sermon  ^  to  which  any  maividual  of  different  doc- 
trinal views  might  in  proper  form  impute  heresy 
or  incoDsistenoy  with  the  Thirtv-nine  Articles — 
every  trivial  omission  or  irregularity  in  the  con- 
duct of  Divine  service,  even  on  points  where  the 
law  might  be  in  practical  desuetude — every  venial 
act  of  misconduct,  atoned  for  by  the  offender,  and 
condoned  bj  every  one  having  any  real  interest 
in  his  ministrations  —  evdry  impertinent  and 
^undless  scandal,  believed  in  by  nobodv  whose 
judgment  was  of  any  value,  might  thus  be  made 
the  subject  of  an  enforced  inquiry,  which  from 
the  beginning  might  be  seen  to  be  vexatious  and 
useless,  and  perhaps  verjr  costly  and  mis- 
chievous, and  that  at  the  mstance  of  a  person 
without  either  private  interest  or  public  respon- 
sibility. The  bishop  would  be  called  in  by  the 
statute,  for  the  first  time,  instead  of  a  court  or 
jodffe,  not  to  exercise  his  episcopal  judgment 
with  any  view  to  the  good  of  the  Church,  the 
peace  or  ^ood  order  of  tho  diocese,  or  the  general 
spiritual  interests  of  his  dergy  or  laity,  but  as  a 
passive  ministerial  officer,  to  do  what  he  miffht 
have  the  strongest  reasons  in  the  world  to  dis- 
approve.  He  might  have  read  the  book  or 
sermon,  and  have  found  it  perfectly  unobjection^ 
able ;  he  might  have  receivea  the  most  unreserved 
submission  to  his  own  judgment  in  the  supposed 
case  of  ritual  irregularity,  and  such  irregularity 
might  have  been  wholly  discontinued ;  he  miflrht 
he  convinced  on  the  best  possible  grounds  that 
smple  reparation  had  been  made  for  anv  other 
kind  of  error,  or  that  any  alleged  scandal  was 
merely  malicious  and  contemptible;  and  yet  he 
would  be  compelled  to  prooeed.  The  complainant 
might  be,  not,  like  the  appellant  in  this  case, 
a  parishioner,  but  a  stranger,  neither  an- 
swerable in  costs  nor  even  offering  to  sub- 
stantiate his  own  accusation.  The  statute 
makes  no  regulation  itself,  nor  enables  any 
to  be  made,  either  as  to  the  form  or  manner 
of  the  complaint,  or  as  to  its  verification,  or  as  to 
any  costs  of  the  inquiry  demanded.  I  cannot 
ccdlect,  nor  can  I  presume,  that  this  was  the  pur- 
pose of  the  Legislature.  I  do  not  think  it  reason- 
able; and  I  agree  that  the  present  appeal  should 
he  dismissed,  with  costs. 

Lord  BL4CKBUBN. — My  Lords :  In  this  case  the 
charges  brought  by  the  appellant  against  an  in- 
combent  of  a  parish  within  the  diocese  of  Oxford 
of  haying  committed  offences  against  the  laws 
ecclesiastical  are  all  of  such  a  nature  that  prooeed- 
mn  might  have  been  taken  in  respeot  of  them 
under  the  Public  Worship  Act;  and  one  point 
made  on  behalf  of  the  respondents  was  that  the 
prooeedings  ought  to  have  been  tfJcen  under  that 


Act.  All  the  judges  below  have  agreed  that  pro- 
ceedings can  still  be  instituted  unoer  the  Churoh 
Discipline  Act,  which  applies  to  any  offence  against 
the  laws  ecclesiastical  by  a  clerk  in  holy  orders, 
though  the  offence  charged  is  of  such  a  naturo 
that  the  prooeedings  might  have  bean  taken  under 
the  later  Act.  That  point,  however,  ha»  been 
given  up  at  your  Lordships'  bar,  and  is  clearly  not 
tenable.  The  question  before  this  House  depends 
upon  the  construction  of  the  Churoh  Discipline 
Act,  for,  if  the  Legislaturo  cast  on  the  bishop  of  a 
diocese  the  iU>solute  duty  of  forwarding  inquiry  in 
one  or  other  of  those  two  ways,  there  can  be  no 
question  that  the  bishop  has  not  fulfilled  that  duty, 
and  thero  can  equally  be  no  question  that  there  la 
a  power  by  mandamus  to  require  him  to  fulfil  a 
duty  cast  upon  him  by  a  statute.  But  if  the 
Legislature  gave  the  bishop  power  to  further 
inquiry  in  one  of  those  two  ways,  trusting  that 
he  would  always  do  so  where  it  was  proper,  but 
leaving  it  open  to  him  when  convinced  that 
it  was  not  proper  to  decline  to  act  —  if  in 
short  the  intention  of  the  Legislature  was  to 
make  it  lawful  for  him  to  act,  if  convinced  that  it 
is  expedient,  but  to  leave  it  to  his  discretion  to 
say  whether  it  is  expedient,  the  mandamus  will 
not  lie.  The  oourt  of  law  does  not  sit  as  a  Court 
of  Appeal  from  the  bishop  to  say  whether  he  has 
exeroised  his  discretion,  if  he  has  one,  widely  or 
not ;  though,  if  he  has  no  discretion,  it  may  compel 
him  to  fulfil  his  duty,  and  act.  The  question  as 
to  the  construction  of  this  particuhur  Act  was 
directly  raised  in  Beg,  v.  Bishop  of  Chichester 
(2  E.  A  E.  209),  and  there  Wightman,  J.  thought 
that  the  bishop  had  discretion,  and  inade  that  the 

ground  of  his  decision.  But  the  Court  of  Queen's 
»ench  did  not  so  decide ;  Hill,  J.,  who  was  the 
only  other  member  of  the  court  at  the  time  the 
decision  was  made,  based  his  judgment  entirely  on 
the  discretionary  power  of  the  oourt  to  refuse  a 
writ  of  mandamns.  Lord  Campbell,  C.J.  and 
Erie,  J.,  who  had  been  members  ox  the  oourt  when 
the  rule  was  argued,  but  had  ceased  to  be  so 
before  it  was  decided,  authorised  Wightman,  J.  to 
state  that  they  were  of  opinion  that  the  rule 
should  be  discharged,  but  he  did  not  state  on 
which  ground.  It  seems  probable  that  Lord 
OampbeU  would  have  decided  on  the  ground  that 
he  agreed  with  Wightman,  J.,  on  the  construction 
of  the  Act,  and  Erie,  J.  on  the  narrower  ground 
taken  by  Hill,  J.  There  have,  since  that  time, 
been  several  expressions  of  judicial  opinion  on 
the  construction  of  this  statute,  none  of  them 
decisions,  but  dicta,  not  irrelevant  to  the  subject 
under  consideration,  of  weight  as  authorities, 
though  none,  I  think,  of  so  much  weight  as  the 
opinion  of  Wightman.  J.,  because  in  none  of  them 
was  it  the  ratio  decidendi,  as  it  was  with  him. 
Bramwell,  L.J.  savs :  "  I  cannot  but  think  we  are 
concluded.  The  decisions  and  opinions  are  such, 
and  so  many  that  we  ought  to  follow  them.  This 
is  my  conviction.  I  think  at  least  none  but  the 
ultimate  Court  of  Appeal  should  overrule 
opinions  so  expressed,  even  if  that  should,  as  to 
which  I  content  myself  with  observing,  that  where 
the  law  has  been  laid  down,  and  generally 
supposed  to  be  correctly  laid  down,  and  acted 
upon,  great  judges  have  doubted  much 
whether,  if  wrong,  the  only  remedy  was  not 
in  the  Legislature."  I  auite  agree  that  where, 
fh>m  the  nature  of  the  decision,  there  is 
reason  to  believe  that  rights  have  been  regulated, 


236 

H.  OF  L.] 


ZUZ^ 


•O    ^JD  t  ASTER. 


as  to  the  character  (;i 

far  its  prosecution  n. 

of  religion  or  morn  . 

possibly  an  isolated  • 

atoned  for;  notliiii:  . 

the  complaint." 

that  the  absence  >• 

these  heads  poii  * 

tion  that  a  disci  < 

as  to  the  casc.^  : 

and  that  such  \ 

bishop,  'who^' 

control  the  v' 

been  expect  •  • 

church  dis(  i, 

all  others,  li 

ing  the  cL. 

clergy  ma  1: , 

his  parisl),  - 

charge  tl 

may  enal 

vice  wlii 

cessary. 

with  til 

point  ()* 

place  o* 

those   ' 

rights 

from 

may  1 

who  ■ 

intti 

the  i 

it  p- 

ma' 

CI) 

CI 

til 

tl 

ot 

n 

1 

1 


i» 


>> 


M         1*'^ 


_9 


»4.vrewbjfcii 
,• .  jtiM  vhich 

»    MliOtipKKIB 

^  ^    *««httin|p»,  and 

^.^1  >»Ma  >:syDon  of 

.j^^.o  Jt  A  certain 

^,^  .vtt;$tdi9ration 

^,..  >M  a  settled 

^j^,m.y\»i  Bridge 

^  ^««A   a>a  viowQ  that 

^wM«i  ftMcie  im- 

^  ^.^*  .•rgcueds.  ••  but 

.««*  tt^v  hold  good  in 

^^  A  looee  of  the  ola8<i 

^  . .  ii#  Jict  belongs  a 

.^  .s  ^  >wy  great  length 

.^*sV.>JKfU.**    Cases  are 

^  ^  .V  o    cis'J^  T.  Bartow  (2 

.       »,^.>v#*vll  0.  B.  766), 

K  . c. I  0.  B,  N.  S.  67), 

V      '•»  \'^V'^«  Tithe  Com- 

.     «>«u  .4tt  Ainerioan  oase  of 

v:,,,*  V*  Wall.  436).     It 

.\>usv.v^4  t^*>  iheyestoblish 

^«i    -^w  )u\iMn)Oi^t  oonsiders 

,vja,w  V  iicatute  f>rimd  faeie 

1   >^hvU«j;  U^  public  justice  and 

v^vk  xN'4K'«rtt  to  be  deemed 

^J   .v^i-i'^uotum    it   would    not 

«    .vw  kU^  words  were  in  this 

^  .    ^„  ^1  would  be  a  very  impor- 

viMvs'MvM(«     Hut  I  think  that 

!!.«>  ^^I^vhI  iHiium  of  construction. 

.,,«*  \\i  Imn  •♦vt^r.  in  any  previous 

^  a  nK'^^U)  and  I  think  that  all  of 

.^   .u  ihe  judgiuent   are  cited  in 

lHvu^  wo  laid  down,  and  all  the 

'  am  awai*e  in  which  words 

have   been   held   to   he 

iptHirted  on  n  different 

t  tlie  wortls  **  it  shall  be 


[H.or  L 


in  themselves    ambignons   at  all 
-«  tc»  ifit  words  to  express  that  a  power  is 
•fa .  uai  as  primd  faeie  the  donee  of  a  power 
M  -liner  exercise  it,  or  leave  it  nnnsed,  it  is  not 
AjLtiiBse  to  say  that  primd  facie  thev  are  equiva- 
u    Q  aying  that  the  donee  may  ao  it ;  bat  if 
-s-  oTecs  for  which  the  power  is  conferred  be  for 
.V  Torpoee  of  enforcing  a  right,  there  maj^  be  a 
i'.T  :aBS  on  the  donee  of  the  power  to  exercise  it 
r  ne  benefit  of  those  who  have  that  right  when 
-^ioirod  on  their  behalf.    Where  there  is  such  a 
inrrr  ifi  is  not  inaccurate  to  say  that  the  words 
vaierrtng  the  power  are  equivalent  to  saying  that 
ctf  donee  must  exercise    it.      It  by  no  means 
:?Lla«s  that,  beciiuse  there  is  a  duty  cast  on  the 
ionee  of  a  power  to  exercise  it,  that  a  mandamue 
.les  to  enforce  it ;  that  depends  on  the  nstnre  of 
zne  duty  and    the  position  of  the  donee.    The 
earliest  oase  in  point  in  which  I  find  this  doctrine 
soached  on  is  Alderman  BackweU*8  eate  (1  Yem. 
152).     The  statute  18  Eliz.  c.  7,  s.  2,  enacted  that 
the  Lord  Chancellor  or  Lord  Keeper,  upon  every 
complaint  made  to  him  in  writing  against  such 
person,  being  bankrupt*  "shall  have  full  power 
and  authority  by  commission  under  the  great  seal 
of   England     to  issue  a  commission;    and  this 
power  was  by  1  Jao.  1,  c.  16,  s.  8,  extended  to 
iMmkrnpts  nnder  that  Act    When  the  Exchequer 
was    closed   in    1676,  many    bankers    who    had 
deposited    their   money  there  were   unable,    in 
consequence  of  the  bad  faith  of  the  Gk)vernment» 
to  meet  the  demands  of   their    own   creditors. 
Alderman    Backwell,    who    was    one,    fled    to 
Holland,  leaving  his  son  to  make  what  terms  he 
could  with    the   creditors,   and   apparently    the 
Government  helped  him.    Lord   Keeper  I^orth 
seems  to  have  done  all  he  oonld,  and  a  great  deal 
more  than  he  ought,  and  kept  the  creditors  at  bay 
for  seven  years.    But  at  last,  in  1683,  even  he 
oould  not  delay  longer,  and,  according   to  the 
report,  "the  Lord  ^eper  declared,  though  the 
words  in  the  Act  of  Parliament  were  tmUi  the 
Chancellor  may  grant  a  oommission  of  bankrupt, 
yet  that  may  was  in  effect  must,  and  it  had  been 
so  resolved  by  all  the  judges,  and  the  granting 
of    a    commission    was    not    a    matter     discre- 
tionary  in   him,    but    that   he   was    bound    to 
do    it."      I    have   already    pointed     out    that 
the  word  "  may "  does  not  occur  in  the  statute ; 
but,  as  I  have  already  said,  it  is  not  inaccurate 
to  say  that  the  words  conferring  a  power  are 
equivalent  to    "  may."     In  one  of   the  County 
Courts  Acts  (13  &  14  Yict.  o.  61),  s.  13,  the  words 
used  were  that,  on  its  being  proved  by  affidavit  by 
the  plaintiff  that  the  case  was  one  in  which  there 
was  concurrent  jurisdiction,  the  court  in  which 
the  action  is  brought,  or  a  judge  at  chambers, 
"  may  thereupon,  by  rule  or  order,  direct  that  the 
plaintiff  shall  recover  costs,  and  thereupon  the 
plaintiff  shall  have  the  same  judgment  to  recover 
nis  costs  that  he  would  hft^e  had  if  this  Act  had 
not  passed."     The  Court  of  Exchequer  had,  in 
Jones  V.  Harrison  (6  Ex.  328),  construed  this  as 
giving  the  court  a  discretionary  power  to  refuse 
tne  rula     That,  being  a  decision  on  which  no 
appeal  lay,  was  not  binding  on  a  court  of  co-ordi- 
nate jurisdiction,  and  the  Court  of  Common  Fleas 
in   MaedongaU  v.  Paierson  {ubi  sup,),  and  the 
Court  of  Queen's  Bench  afterwards  in  Orake  t. 
PoweU  (ubi  sup.),  held  a  contrary  opinion. .   In  the 
judgment  of  the  Common  Pleas,  Jervi^,  OJ".  says 
that  **  may  *'  was,  V  as  we  think,  aptly  and  propcriy 
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used  to  confer  on  the  court  an  authority ;"  and 
later  states  the  rale  to  be  "  that  when  a  statute 
confers  ^  an    anthoritj  to   do   a  jadicial  act   in 
a  certain   case,   it  is  imperative   on   those    so 
aathorised  to  exercise  the  authority  when  the  case 
arises,  and  its  exercise  is  duly  applied  for  by  a 
party  interested  and  haviuff  the  right  to  make 
the  application."    And  in  Urahe  v.  PoweU  {uhi 
tup,)  Lord  Oampbell,  C.J.  says :  "  If  the  plaintiff 
be  entitled  to  costs,  and  the   court  or  mdge  is 
empowered  to   make  a  rule  or   order  for  that 
purpose  ex  debito  justiticB,  he  may  call  upon  the 
court  or  judge  to  do  so."    MorUae  ▼.  The  Royal 
British  Bank  {uhi  9up.)  was  on  the  same  principle. 
But  there  are  cases  in  which  the  autnority  or 
power  given  is  not  to  do  a  judicial  act,  and  yet 
there  is  a  duty  on  the  donee  to  exercise  the  power 
if  it  appears  to  be  given  to  him  for  the  purpose  of 
making  good  a  right,  and  he  is  called  upon  by 
those  who  have  that  right  to  exercise  the  power 
for  their  benefit.    The  Act  14  Oar.  2,  c.  12,  s.  18, 
reciting  that  constables,  ^.,  may  be  at  charges 
in  enforcing  the  poor  law,  and  as  yet  have  no 
power  to  make  rates  to  reimburse  themselves, 
enacts  that  "  all  constables,  Ac,  so  out  of  purse 
as  aforesaid,  together  with  the  churchwardens  and 
overseers  of,  £c.,  poor  and  other  inhabitants  of 
the  parish,  shall  hereby  have  power  and  authority 
to  make  an  indifferent  rate,  and  to  tax  all  the 
inhabitants,    &o.**     The   inhabitants    of   several 
parishes  of  Derby  seem  to  have  combined  to  refuse 
to  make  any  rates  for  this  purpose ;  an  indictment 
was  preferred  against  them,  which  was  removed 
into  the  King's  Bench,  and  on  motion  to  quash  it 
the  court  rerased  to  do  so.    The  case  is  reported 
under  the  name  of  Bex  v.  Barlow  (ubi  sup.)  in  the 
following  words :  "  Exception  was  taken  that  the 
statute  only  puts  it  in  their  power  to  do  so  by  the 
word  '  may,'  &a,  but  does  not  require  the  doing 
of  it  as  duty  for  the  omission  of  which  they  are 
punishable,  sed  non  aUoeatwr.  For  where  a  statute 
directs  the  doing  of  a  thing  for  the  sake  of  justice 
and  the  public  good,  the  word  '  may '  is  the  same 
as  the  word  '  shall ;'   thus  23  Hen.  6,  says  the 
sheriff  may  take  bail.    This  is  construed  he  shall, 
for  he  is  compellable  so  to  do."   The  word  "  may  " 
does  not  occur  in  the  14  Oar.  2,  c.  12,  nor  in  the 
23  Hen.  6,  where  in  the  Norman  French  version 
the  words  are    "lesseront  hors  de  prison,"  and 
in  the  English  version  *'  shall  let  out  of  prison ;" 
but  both  are  apt  illustrations  of  the  rule  that, 
though  giving  a  power  is  primd  fade  merely 
enabling  the  donee  to  act,  and  so  may  not  inaccur- 
ately be  said  to  be  equivalent  to  saying  he  may 
act,  yet,  if  the  object  of  giving  the  power  is  to 
enable  the  donee  to  effectuate  a  right,  then  it  is 
his  duty  to  exercise  the  power  when  those  who 
have  the  right  call  upon  him  to  do  so.    And  this 
is  equally  the  case  where  the  power  is  given  by 
the  word  "  may  "  if  the  object  be  clear.    Thus,  in 
the  Public  Health  Act  1848  (11  &  12  Vict.  c.  63), 
8.  89,  the  words  are,  "  The  Local  Board  of  Health 
may  make  rates  prospectively,  in  order  to  raise 
money  for  the  payment  of  future  charges  and 
ezpenKes  which  may  have  been  incurred  at  any 
time  within  six  months  before  the  making  of  the 
rate;"    yet,    on   the  application  of  a  judgment 
creditor,  a  mandam'us  will  go  to  compel  the  making 
of  a  rate  for  the  purpose  of  satisfying  a  judgment 
within  six  months  after  the  judgment  has  been 
nhtained :  {B.  v.  Bofherham  Lof'.af  Board,  8  B.  A 
B.  906 ;  Worthington  v.  HuUon,  L.  Rep.  1  Q.  B.  63 ; 


18  L.  T.  Bep.  N.  S.  463.)    In  Beg,  v.  Tithe  Commis- 
sioners (vJbi  sup.)  Ooleridge,  J.,  in  delivering  the 
considered  judgment  of  the  court,  ssj^s :  "  The 
words  undoubtedly  are  only  empowering,  but  it 
has  been  so  often  decided  as  to  become  Ax  axiom 
that  in  public   statutes    words    only    dhreotory, 
permissory,  or  enabling,  may  have  a  compulsory 
force  where  the  thing  to  be  done  is  for  the  public 
benefit,  or  in  advancement  of   public  justice." 
The  only  part  of  this  to  which  exception  can  be 
taken  is  the  use  of  the  word  "  public ;     if  by  that 
it  is  to  be  understood  either  that  enabling  words 
are   always    compulsory    where  the    public  are 
concemea,    or    are    never    compulsory   except 
where    the    public    are   conoernMl.     I   do    not 
think  either  was  meant.     The  enabling  words 
are    construed     as    compulsory    whenever    the 
object   of    the  power  is    to  effectuate   a  legal 
right.     It    is    mr   more    easy   to    show    that 
there  is  a  right  where  private  interests  are  con- 
cerned than  where  the  alleged  right  is  in  the 
public  only ;  and  in  fact  in  every  case  cited,  and  in 
every  case  that  I  know  of  where  the  words  con- 
ferring a  power  are  enabling  only,  and  yet  it  has 
been  held  that  the  power  must  be  exercised,  it  has 
been  on  the  application  of  those  whose  private 
rights  required  the  exercise  of  the  power.    The 
personal  liberty  of  the  person  arrested  by  the 
sheriff,  the  rights  of  the  creditors  of  the  bankrupt 
to  their  debts,  th/s  right  of  the  plaintiff  who  had 
recovered  judgment  to  his  costs,  the  right  of  the 
constable  out  of  pocket  to  be  paid  by  the  parish, 
the  right  of  the  creditor  of  the  bank,  or  of  the 
local  board  to  be  paid,  were  all  private  rights. 
I  do  not,  however,  question  that  there  may  be  a 
right  in  the  public  such  as  to  make  it  the  duty  of 
those  to  whom  a  power  is  £^ven  to  exercise  that 
power.     I  should  say,  for  instance,   that  if  by 
enabling  words   a  court  is  empowered  to  pass 
sentence    on     one    convicted    of    a    crime,   it 
would    be     the    duty    of    the    court    to   pass 
that    sentence.      But  I   cannot  agree  with   the 
Oourt  of  Queen's  Bench,  that  whenever  the  statute 
is  for  the  public  good,  and  of  general  interest  and 
concern,  powers  conferred  by  enabling  words  are, 
primd  facie  to  he  considered  powers  which  must 
be  exercised.    And  I  cannot  agree  that  in  the 
statute  now  in  question  there  is  either  a  private  or 
a  public  right  requiring  that  this  power  given  to 
the  bishop  must  be  exercised.  No  doubt  it  is  very 
desirable  that  the  ecclesiastical  law   should  be 
observed ;  and  both  with  the  view  that  it  should 
bA  observed,  and  with  the  view  to  punish  those 
who  have  transgressed,  it  is  very  desirable  that 
there  should  be  the  means  of  bringing  to  trial, 
and  on  conviction   of   punishing,    transgressors 
against  that  law.    But  does  it  follow  that  it  is 
desirable  that  it  shoald  be  in  the  power  of  an^ 
individual  to  insist  on  a  prosecution  in  every  case  P 
The  author  of  **  the  Apology,"  said  to  be  the  Dean 
of  Arches  in  the  reign  of  Elizabeth,  did  not  think 
so.    He  says  that  the  proceedings  must  be  by  the 
office  of  the  judge,  and  **  the  judge  need  not  lend 
his  assistance  but  where  he  sees  good  and  probable 
inducements  to  gronnd  it  upon."     Lord  Stowell 
uses   language  in  Maidman  v.  Malpas  (1  Hag. 
Oons.  205)  often  quoted,  so  like  that  used  in  the 
Apology  as  to  make  me  think  he  had  that  passage 
in  his  mind.    It  is  tnie  that  where  due  security 
for  costs  was  given  the  judge  did  not,  in  practice, 
refuse  his  assent,  so  that  there  was  not  a  practical 
oheck  on  the  improper  institution  of  criminal  pro 
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oeedingB  in  the  Ecclesiastioal  Courts.  And  it  is 
ftlso  trae  that  in  proseontions  for  temporal  orimes 
in  the  temporal  ooarts  any  private  person  may 
institute  a  prosecution,  and  tnat  the  only  cheok 
provided  by  the  common  law  is  that  the  Attorney - 
General  may  take  the  prosecution  out  of  his  hands, 
or  enter  a  nolle  prosequi.  And  it  is  also  true  that 
in  England  that  power  is  rarely  exercised.  But 
everyone  who  has  had  experience  in  criminal 
courts  must  know  that  cases  do  occur  in  which 
everyone  thinks  that  it  would  be  much  better 
that  there  should  be  no  prosecution;  and  some 
(I  allude  more  particularly  to  prosecutions  fos 
bigamy)  in  which,  though  there  was  a  conviction, 
the  judge  has  said  that  the  prosecution  was  so 
improper  that  he  would  not  allow  costs.  I  do  not 
say  that  in  all  these  cases  the  judffe  was  right  and 
the  private  prosecutor  wrong — far  from  it;  but 
in  every  such  case  the  judge  must  have  thought 
that  it  was  not  for  the  public  benefit  that  the 
prosecution  should  be  instituted,  though  there 
was  a  breach  of  the  law.  At  common  law  the 
master  of  the  Grown  Office,  being  the  CJueen's 
Coroner  and  Attorney  in  the  Queen's  Bench, 
conld  file  ess  officio  informations  in  thit  court  for 
any  misdemeanours;  and  a  practice  had  arisen 
before  the  Bevolution  by  which  he  allowed  any- 
one to  file  an  information  ir  his  name.  This  was 
very  analogous  to  promoting  the  office  of  the 
judge  in  an  ecclesiastical  court.  By  4  A  5 
Will.  A  M.  c.  18,  s.  2,  he  was  forbidden  to  do  so 
''  without  express  order,  to  be  given  by  the  court 
in  open  court."  At  first  it  seems  to  have  been 
thought  that  the  court  ought  to  grant  tbat  leave 
if  it  was  shown  that  there  was  a  breach  of  the 
law ;  but  it  has  been  long  held  discretionary.  In 
Bex  V.  Btacey  (1  T.  B.  1)  Lord  Mansfield  says, 
speaking  of  quo  warranto  informations,  "  but  now 
since  these  matters  have  come  more  under  con- 
sideration, it  is  no  longer  a  motion  of  course,  and 
the  court  is  bound  to  consider  all  the  circum- 
stances of  the  case  before  they  disturb  the  peace 
and  qaiet  of  any  corporation."  And  this  has  been 
acted  on  repeatedly,  see  B,  v.  Parry  (6  A.  A  E. 
810),  B.  V.  Bedor  of  Lambeth  (8  A  &  E.  356), 
and  Beg,  v.  Ward  (L.  Bep.  8  Q.  B.  210 ;  28  L.  T. 
Bep.  N.  S.  118.)  It  is  difficult  in  the  face  of  these 
authorities  to  say  that  it  is  impossible  to  sup- 
pose that  the  Legislature  coula  have  intended 
to  leave  the  bishop  power  to  consider  all  the 
circumstances  of  the  case  before  he  takes  a  stop 
which  may  disturb  the  peace  and  quiet  of  the 
Church  and  of  his  diocese.  And  at  common  law 
the  prerogative  writs  of  ma/ndamue,  prohibition, 
and  ceriioraH  were  not  writs  of  course.  The  court 
when  called  on  to  isdue  them  always  exercised  a 
discretion:  (see  the  authorities  collectod  in  Beg, 
y.  Justices  of  Surrey,  L,  Bep.  5  Q.  B.  466.)  It  is 
true  that  the  courts  always  thought  it  their  duty 
to  grant  the  writ  where  the  party  applying  had  a 
special  interest  in  asking  it ;  and  those  who  framed 
the  Church  Discipline  Act  seem  to  have  had  this 
in  view,  as  they  have,  by  sect.  19,  said  that  nothing 
shall  affect  or  hinder  any  person  irom  exercising 
the  right  to  institute  as  voluntary  promoter,  or 
from  prosecuting  in  such  form  and  manner,  and 
in  such  court,  as  he  might  have  done  before  the 
passing  of  this  Act,  any  suit  which,  though  in 
form  criminal,  shall  have  the  effect  of  asserting, 
ascertaining,  or  establishing  any  civil  right.  This 
goes  far  to  show  that  it  was  thought  that,  but  for 
this  section,  the  prosecution  even  in  such  a  case 


would  have  been  subject  to  the  control  of  the 
bishop.  It  is  also  true  that  in  exerdaing  their 
discretion  the  courts  haye  thought  it  very 
material  to  inquire  whether  the  applicant  was  a 
mere  busybody  and  makebato,  or  was  a  persoD 
who  had  an  interest,  though  it  fell  short  ot  what 
would  fall  within  the  terms  of  sect.  19.  And  I  am 
far  from  saying  that  the  bishop  should  not,  in  this 
case,  have  considered,  as  one  of  the  elements  to 
guide  his  discretion,  that  the  applicant  was  a 
parishioner.  But  it  was  only  one  element.  The 
Act  is  general.  It  allows  prosecutions  for  im- 
morality, in  which  a  parishioner  is  hardly  more 
grieved  than  any  neignbour.  And  it  applies  to 
clerks  who  have  no  preferment,  and  consequently 
can  have  no  parishioners ;  and  if  the  bishop  has 
no  discretion,  he  must  in  every  case  act  on  the 
application  of  any  party.  I  certainly  cannot  see 
any  sufficient  ground  for  saying  that  the  obiect  of 
the  statute  is  such  as  to  lead  to  the  oonclosion 
that  the  Legislature  must  have  intended  to  oblige 
the  bishop  to  exercise  the  power  which  primA  fade 
he  is  entitled  to  refuse  to  exercise,  and  oer- 
teinly,  if  discretion  is  to  be  intrusted  to  any  one, 
the  bishop  is  the  fittest  person  to  whom  to  trust 
it  It  is  yery  true  that  bishops  are  but  meD» 
and  being  human  may  misuse  any  discretion 
intrusted  to  them ;  but  so  are  judges,  and  so  are 
the  parties  who  make  a  complaint  And  it  seems 
strange  to  say  that  the  Leffislature,  which  has  not 
provided  that  there  shall  alwajrs  be  a  prosecution, 
but  has  left  that,  to  the  discretion  of  anyone  who 
likes  to  interfere,  could  not  trust  any  discretion  to 
a  bishop,  who,  to  say  the  least,  is  not  more  likely 
to  err  than  any  voluntary  prosecutor.  I  do  not 
think  it  necessary  to  examine  the  words  and 
clauses  and  the  history  of  the  Act  I  have  con- 
sidered them,  and  find  nothing  to  lead  me  to  think 
that  it  was  intended  to  make  the  exercise  of  the 
power  conferred  on  the  bishop  imperative  in  all 
cases,  though  conferred  by  words  primd  facie 
discretionary.  I  see  no  reason  for  departing  from 
the  rale  by  which  coste  are  given  to  the  sucoeesfQi 
party. 

Order  appealed  from  affirmed^  and  appeal 
dismissed  with  costs. 

Solicitor  for  the  appellant,  James  Oirdlestone, 
Solicitors  for  the  respondents,  GvmUffe^  Bean- 
mont,  and  Davenport ;  Brooks^  Jenkins,  and  Oo, 
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(Before  CocKBUier,  G. J.,  Lush  and  Bowsk,  JJ.) 

Beg.  V,  Pbicb.  (a) 

Poor  law — Poor  rates — Warrants  of  distress— 
Summary  jurisdiction  of  justices— -4S  EUs,  6.2, 
s,  4—11  qr  12  Viet,  c.  43 — Summary  Jurisdiction 
Act  1879  (42  ^  43  Vict,  c  49),  s,  47. 

The  4i7th  section  of  the  Summary  Jurisdiction  Ad 
1879  does  not  apply  to  poor  rates  so  as  to  make 
them  a  civil  debt  recoverable  in  the  manner 
provided  for  in  that  section.    The  47th  section 

{a)  Beported  by  W.  P.  fiVBBSLKY,  Esq.,  BarriBter«t  Lftw. 
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<mU69   ofily   to  wairramti    of  ditlress   fmdor  ' 
fervi$*9  Ad,  and  wckrranU  of  diHress  for  poor 
ratei  are  nevor  i$9ued  wider  li  ^  12  Vict.  o.  48. 

A  magtitr<xt6  for  the  eotmty  of  M.  r^fijued  to  ieeue 
warrants  of  dietreu  ciqainet  defaulting  rate* 
pay  ere  for  the  recovery  of  the  rates,  on  the  grownd 
ihit  ihe  4!?th  seeiion  of  the  Summary  Jurisdiction 
Act  1879  had  taken  away  the  summary  powers  of 
magistrates  to  issue  warrants  of  distress  for  poor 
rates,  and  had  provided  a  special  mode  of 
proceeding  for  the  recovery  of  civU  debts  or 
demands  declared  to  he  such. 

Held,  that  the  4,7th  section  of  4&4-4A  Vict.  e.  49 
deals  only  with  maiters  that  arise  under  Jervis*s 
Act,  and  that  mctgistrates,  in  issuing  warrants  of 
distress  for  poor  rales,  do  not  sit  as  a  court  if 
summary  jurisdiction  under  11  4f  12  Viet.  c.  43, 
and  thai  the  magistrate  was  wrong  in  so  refusing, 
and  thaJt  an  order  under  11  ^  12  Viet,  c  43,  must 
issue  to  direct  him  to  make  out  such  warrant  of 
distress. 

A  xtJU  nisi  for  a  mandamus  had  been  obtained, 
eilKog  upon  Mr.  Price,  a  mametrate  who  had  eat 
lor  the  porpote  of  iHoing  dittreeB-warraats  for 
the  nonpayment  of  poor  rates,  to  show  oaose  why 
he  did  not  isane  anon  warrants. 

It  was  contended  that  the  magistrate  was  right 
in  treating  saoh  arrears  of  poor  rates  as  a  oiTil  debt 
under  the  provisions  ci  the  47th  section  of  the 
42  ft  43  Yiot.  0.  49. 

By  48  Eliz.  o.  2,  s.  4 : 

It  ihall  be  lawfnl,  m  well  for  the  present  m  inbse- 
qoent  ohnrohwardena  and  oyerseers,  or  any  of  them. 
Of  wwnmt  from  any  two  snoh  jiuitioea  ox  peaoe,  as 
k  aloreeaid,  to  levy  as  well  the  aaia  soma  of  money,  and 
an  arrearagee,  of  eyery  one  that  iball  refuse  to  oon- 
tribate  aooormnff  as  th^j  shall  be  assessed,  bj  distress 
and  sale  of  the  offender's  voods,  of  the  suma  of  money  or 
stook  whioh  shall  be  behind  npon  any  aooonnt  to  be 
siade  as  aforesaid,  rendering  to  the  partiea  the  oyerplos ; 
and  in  defeot  of  snoh  distress,  it  shall  be  lawful  for  any 
snob  two  jnstioes  of  the  ppaoe  to  oommit  him  or  them  to 
the  common  gaol  of  the  oounty,  there  to  remain  without 
bail  or  mainprise,  until  payment  of  the  said  sum,  arrear- 
ages, and  stock. 

By  12  A 13  Yict.  c  14,  s.  2. : 

Whereas  by  an  Act  passed  in  the  f orW-third  year  of 
the  reiffn  of  Queen  Elisabeth,  entitled, "  An  Act  for  the 
reHef  c^  the  poor,"  it  is  amongst  other  things  enacted  that 
in  default  of  distress  for  a  poor  rate  it  shall  be  lawful 
for  two  iustioes  of  the  peace  to  commit  the  party  againat 
whom  the  distress  warrant  shaU  haye  issued  to  the 
common  gaol  of  the  county,  there  to  remain  without 
ban  or  maini>rize  until  paj^ment,  and  whereas  it  is  de- 
nraUe  to  limit  the  time  within  which  a  person  asaesand 
to  a  poor  rato,  or  any  other  of  the  ratos  or  assessments 
aforesaid,  may  be  impriaoned  fer  nonpayment  of  the 
■ame,  be  it  therefore  enacted  that  so  much  of  the  said 
recited  Act  as  relates  to  the  commitment  of  any  person 
to  the  county  gaol  for  nonpayment  of  any  poor  rato,  or 
tor  default  of  distress  thereon  to  leyy  the  aame,  shall  be 
and  the  same  is  hereby  repealed,  and  any  person  now 
ondergoing  any  such  imprisonment  under  or  by  yirtne  of 
the  aaid  recitea  Act  shall  be  difoharged  from  such  im- 
prisonment BO  soon  as  he  or  she  shall  haye  been  imprisoned 
three  calendar  months,  or  shall  sooner  pay  the  sum  or 
■mns  with  which  he  or  she  is  charged,  and  that  here- 
after in  default  of  payment  two  or  more  justicea  of  the 
peaoe  shall  commit  to  the  common  gaol  or  house  of 
eoReetion  for  a  period  not  exceeding  three  calendar 
Bumths. 

By  42  &  43  Yict.c.  49,8.35: 

Ai^  sum  declared  by  this  Act,  or  by  any  future  Act, 
to  be  a  ciyil  debt,  whioh  is  recoyerable  summarily,  or  in 
NBDset  to  the  reooyery  of  which  jurisdiction  is  giyen  by 
nss  Aot  to  a  court  of  summary  jurisdiction,  ahall  be 
aMmed  to  be  a  sum  for  payment  of  which  a  court  of 
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summary  jurisdiction  has  authority  by  law  to  make  en 
order  on  complaint  in  pnrsuanoe  of  the  Summary  Juris- 
diction Acts. 

By  sect.  47  : 

The  proylsions  of  this  Aot  with  respect  to  a  snm  ad- 
judged to  be  paid  by  an  order  shall  apply,  so  for  as  di' 
oumatanoes  admit,  to  a  sum  In  respect  of  which  a  court 
of  summary  jurisdietlon  oan  issue  a  warrant  of  distress 
without  an  information  or  complaint  under  the  Summary 
Jurisdiction  Aot  1848,  in  like  manner  as  if  the  said  sum 
were  a  dyil  debt,  and  the  proyisions  of  tlus  Act  with 
respect  to  the  hearing,  trying,  detorminin^,  and  adjudging 
of  a  case  by  a  court  m.  anmmary  jurisdiction  when  sitting 
in  open  court  shall  apply  to  the  hearing,  trying,  deter- 
minmg,  and  adjudging  by  a  court  of  summary  jurisdiction 
of  an  application  for  the  iwue  of  any  such  warrant. 

Poland  showed  cause. — ^The  magistrate  in  this 
case  sat  at  the  Yebtry  Hall,  Islington,  whioh  is 
not  a  place  appointed  for  holding  petty  seesions, 
nor  is  it  an  occasional  court  house  under  the 
Summary  Jurisdiction  Act  of  1879.  The  amounts 
of  the  rates  payable  by  the  defaulting^  ratepayers 
exceed  the  sum  of  20s.  This  matter  is  reffulated 
by  43  Eliz.  c.  2,  s.  4.  The  rate  is  the  order,  and 
the  summons  is  a  complaint  that  the  money  has 
not  been  paid : 

SiSM^an  y.  Quset,  18  L.  T.  Bep.  N.  S.  52 ;  87  L.  J. 
50,  M.O. 

The  poor  rate,  and  all  other  rates,  come  within  the 
Summary  Jurisdiction  Aot  1879.  [OocKBURir, 
C.  J.—  Surely  that  Act  was  only  intended  to  amend 
the  procedure  under  Jervis's  Act,  and  to  be  ap- 
plicable to  the  cases  to  which  Jsryis's  Act  applied.] 
The  sections  I  rely  on  are  the  35th  and  47th. 
fLusii,  J. — To  briufl;  this  matter  within  the  last  sec- 
tion must  you  not  show  that  this  warrant  of  distress 
could  issue  under  Jervis's  Aot,  because  the  clause 
is  so  limited  P]  It  is  brought  wichin  the  section. 
Again,  it  is  provided  that  justices  shall  sit  at  a 
re^lar  court  house  in  open  court,  and  further 
that  one  justice  shall  not  deal  with  any  sum  of 
money  over  20s.  An  application  for  a  distress- 
warrant  for  nonpayment  of  a  poor  rate  is  an 
application  to  a  lustice  to  issue  a  distress- 
warrant  without  information  or  complaint  under 
the  Summary  Jurisdiction  Act  1879.  Lastly,  the 
47th  section  of  42  &  43  Yiot.  o.  49,  includes  eyery- 
thing  which  does  not  come  under  Jervis's  Act, 
where  the  justices  have  to  issue  a  warrant  of 
distress  to  levy  a  sum  of  money  which  is  due. 

Lush-Wilson  (the  Solicitor '  General  with  him) 
contra  was  not  called  upon. 

CocKBHRN,  G.J. — This  case  is  to  my*  mind  quite 
clear.  The  47th  section  of  42  A  43  Yiot.  o.  49, 
refers  to  a  sum  adjudged  to  be  paid  by  an 
order.  Now,  unless  it  is  necessary  to  haye  an 
order  in  this  case,  the  argument  of  the  defen- 
dant is  without  foundation.  This  section  pre- 
supposes that  it  is  something  for  which  a  court 
of  summary  jurisdition  can  issue  a  warrant  of 
distress  without  information  or  complaint.  ^  It 
refers  to  a  court  of  summary  jurisdiction. 
Now,  it  is  not  qud  a  court  of  summary  jurisdic- 
tion that  the  magistrates  grant  a  distress- warrant 
in  the  case  of  a  poor  rate.  Now,  this  instance 
is  not  one  in  whicn  a  court  of  summary  jurisdic- 
tion under  Jeryis's  Aot  could  issue  a  dislress- 
warrant,  it  is  not  competent  to  them  to  do  so;  it 
is  not  within  their  jurisdiction.  The  jurisdiction 
is  that  of  a  roagistcate  sitting  not  as  a  court  of 
snmmsry  jurisdiction,  but  as  a  simple  justice. 
The  power  of  the  justice  to  issue  a  distress- 
warranty  and  the  obligation  and  duty  to  issue  a 

21 


S40 


MAGISTRATES'  OASES. 


H.  0?  L.] 


Bso.  V.  Fbicx. 


[Q.B.  DiY. 


oeedings  in  the  Ecolesiastioal  Goarts.  And  it  is 
also  tme  that  in  prosecutions  for  temporal  orimes 
in  the  temporal  ooorts  any  private  person  may 
institute  a  prosecntion,  and  tnat  the  only  check 
provided  by  the  common  law  is  that  the  Attorney- 
General  may  take  the  prosecution  out  of  his  hanofs, 
or  enter  a  nolle  proieqwL  And  it  is  also  true  that 
in  England  that  power  is  rarely  exercised.  But 
everyone  who  has  had  experience  in  criminal 
courts  must  know  that  cases  do  occur  in  which 
everyone  thinks  that  it  would  be  much  better 
that  there  should  be  no  prosecution;  and  some 
(I  allnde  more  particularly  to  prosecutions  foK 
bigamy)  in  which,  though  there  was  a  conviction, 
the  judge  has  said  that  the  prosecution  was  so 
improper  that  he  would  not  allow  costs.  I  do  not 
say  that  in  all  these  cases  the  jud^e  was  right  and 
the  private  prosecutor^  wrong — far  from  it ;  but 
in  every  such  case  the  judge  must  have  thought 
that  it  was  not  for  the  public  benefit  that  the 
prosecution  should  be  instituted,  though  there 
was  a  breach  of  the  law.  At  common  law  the 
master  of  the  Orown  Office,  being  the  Queen's 
Ooroner  and  Attorney  in  the  Queen's  JBench, 
oonld  file  ess  officio  informations  in  th  it  court  for 
any  misdemeanours;  and  a  practice  had  arisen 
before  the  Bevolution  by  which  he  allowed  any- 
one to  file  an  information  ir  his  name.  This  was 
very  analogous  to  promoting  the  office  of  the 
judge  in  an  ecclesiastical  court.  By  4  A  5 
Will.  A  M.  c.  18,  s.  2,  he  was  forbidden  to  do  so 
**  without  express  order,  to  be  given  by  the  court 
in  open  court."  At  first  it  seems  to  have  been 
thought  that  the  court  ought  to  grant  that  leave 
if  it  was  shown  that  there  was  a  breach  of  the 
law ;  but  it  has  been  long  held  discretionary.  In 
Bex  V.  Stacey  (1  T.  B.  1)  Lord  Mansfield  says, 
speaking  of  quo  warranto  informations,  "  but  now 
since  these  matters  have  come  more  under  con- 
sideration, it  is  no  longer  a  motion  of  course,  and 
the  court  is  bound  to  consider  all  the  circum- 
stances of  the  case  before  they  disturb  the  peace 
and  qaiet  of  any  corporation."  And  this  has  been 
acted  on  repeatedly,  see  B.  v.  Parry  (6  A.  A  E. 
810),  B.  V.  Bedor  of  Lambeth  (8  A.  &  E.  356), 
and  Beg,  v.  Ward  (L.  Bep.  8  Q.  B.  210 ;  28  L.  T. 
Bep.  N.  8.  118.)  It  is  difficult  in  the  face  of  (hese 
authorities  to  say  that  it  is  impossible  to  sup- 
pose that  the  liegislature  could  have  intended 
to  leave  the  bishop  power  to  consider  all  the 
circumstances  of  the  case  before  he  takes  a  step 
which  may  disturb  the  peace  and  quiet  of  the 
Church  and  of  his  diocese.  And  at  common  law 
the  prerogative  writs  of  mandamus,  prohibition, 
and  certiorari  were  not  writs  of  coarse.  The  court 
when  called  on  to  issue  them  always  exercised  a 
discretion:  (see  the  authorities  collected  in  Beg. 
▼.  Justicea  of  Surrey,  L.  Bep.  5  Q.  B.  466.)  It  is 
true  that  the  courts  always  thought  it  their  duty 
to  grant  the  writ  where  the  party  applying  had  a 
special  interest  in  asking  it ;  and  those  who  framed 
the  Oh  arch  Discipline  Act  seem  to  have  had  this 
in  view,  as  they  have,  by  sect.  19,  said  that  nothing 
shall  affect  or  hinder  any  person  irom  exercising 
tbe  right  to  institute  as  voluntary  promoter,  or 
from  prosecuting  in  such  form  and  manner,  and 
in  such  court,  as  he  might  have  done  before  the 
passing  of  this  Act,  any  suit  which,  though  in 
form  criminal,  shall  have  the  effect  of  asserting, 
ascertaining,  or  establishing  any  civil  right.  This 
goes  far  to  show  that  it  was  thought  that,  but  for 
this  section,  the  prosecution  even  in  such  a  case 


would  have  been  subject  to  the  control  of  the 
bishop.  It  is  also  true  that  in  exercising  their 
discretion  the  courts  have  thought  it  very 
material  to  inquire  whether  the  applicant  was  a 
mere  busybody  and  makebate,  or  was  a  person 
who  had  an  interest,  though  it  fell  short  ot  what 
would  fall  within  the  terms  of  sect.  19.  And  I  am 
for  from  saying  that  the  bishop  should  not,  in  this 
case,  have  considered,  as  one  of  the  elements  to 
guide  his  discretion,  that  the  applicant  was  a 
parishioner.  But  it  was  only  one  element.  The 
Act  is  general.  It  allows  prosecutions  for  im- 
morality, in  which  a  parishioner  is  hardly  more 
grieved  than  any  neignbour.  And  it  applies  to 
clerks  who  have  no  preferment,  and  consequently 
can  have  no  parishioners ;  and  if  the  bishop  has 
no  discretion,  he  must  in  every  case  act  on  the 
application  of  any  party.  I  certainly  cannot  see 
any  sufficient  ground  for  saying  that  the  object  of 
the  statute  is  such  as  to  lead  to  the  oonclosion 
that  the  Legislature  must  have  intended  to  oblige 
the  bishop  to  exercise  the  power  which  primd  fade 
he  is  entitled  to  refuse  to  exercise,  and  cer- 
tainly, if  discretion  is  to  be  intrusted  to  any  one, 
the  bishop  is  the  fittest  person  to  whom  to  trust 
it  It  is  very  true  that  bishops  are  but  men, 
and  being  human  may  misuse  any  discretion 
intrusted  to  them ;  but  so  are  judges,  and  so  are 
the  parties  who  make  a  complaint  And  it  seems 
strange  to  say  that  the  Leffislature,  which  has  not 
provided  that  there  shall  alwajrs  be  a  prosecution, 
but  has  left  that  to  the  discretion  of  anyone  who 
likes  to  interfere,  could  not  trust  any  discretion  to 
a  bishop,  who,  to  say  the  least,  is  not  more  likely 
to  err  than  any  voluntary  prosecutor.  I  do  not 
think  it  necessary  to  examine  the  words  and 
clauses  and  the  history  of  the  Act  I  have  con* 
sidered  them,  and  find  nothing  to  lead  me  to  think 
that  it  was  intended  to  make  the  exercise  of  the 
power  conferred  on  the  bishop  imperative  in  all 
cases,  though  conferred  by  words  primd  fade 
discretionary.  I  see  no  reason  for  departing  from 
the  rale  by  which  costs  are  given  to  the  successfol 
party. 

Order  appealed  from  affirmeds  and  appeal 
diemiesed  with  eoets. 

Solicitor  for  the  appellant,  James  Oirdlestone. 
Solicitors  for  the  respondents,  CunUffe,  Beau- 
mont, and  Davenport ;  Brooke,  Jenkins,  aind  Oo, 
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QUEEN'S   BENCH  DIVISION. 

Saturday,  March  20, 1880. 

(Before  GocKBUier,  G.  J.,  Lush  and  Bowzk,  JJ.) 

Beo.  V,  Pricb.  (a) 

Poor  law — Poor  rates — Warrants  of  distress— 
Summary  jurisdiction  of  justices— 43  Eliz,  e.  2, 
».  4—11  qr  12  Vict,  c.  43— flfttmmary  Jurisdiction 
Act  1879  (42  ^  43  Vict,  c  49),  «.  47. 

The  4i7th  section  of  the  Summary  Jurisdiction  Ad 
1879  does  not  apply  to  poor  rates  so  as  to  make 
them  a  dvil  debt  recoverable  in  the 
provided  for  in  that  section.    The  47ih 

{a)  Beported  hf  W.  P.  E;vBaSLxY,  Esq.,  Barrlstaiv«i  ] 


QADiT.: 
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voder  tlw 

B743Slis.e.3,i.4: 

It  dan  be  lawful,  m  w«II  for  tte 
QBiBiit  ehwtdnmdflns  and  omBen,  or  tMw 
by  wBCTiiii  froBi  wBj  two  99A.  jartiflM  oi 
ii  ■lonMid,  to  Wyj  M  wdl  tbe  aid  auM  of 
in  tmtngm,  of  evwy  om  that  ikaD  nffoao  W 
Mbote  Moorduiff  m  tbBj  shall  be  ■anaood,  Iqr 
lad  lale  of  the  offender's  fooda,  of  tfao  noaa  of 
■took  whieh  shall  be  beaiad  imon  aar  aeoooat  to~  be 
■sde  IS  sfnwBiid,  wnderiay  to  tibe  parbea  the  of  etplas ; 
•adia  defect  of  sooh  diatrass,  it  shell  be  lawfal  for  aqj 
■iioh  two  JQstioes  of  the  p<*aoe  to  eoauait  him  or  ttesi  to 
the  oonuoon  gaol  of  the  eoonty,  tiiere  to  remaia  withoat 
bsil  or  msinpriae,  antQ  payaieat  of  the  said  saoi,  arrear- 
ifee,  and  stock. 

Byl2<fcl3Yiot.cH8.2.: 

Wbfltess  by  sn  Act  passed  ia  the  f orty4h]zd  year  of 
the  nam.  of  Qneen  laiaabeUi,  entitled,"  An  Aet  for  the 
nliof  Of  the  poor/'  tt  is  smongst  other  things  enacted  that 
is  default  of  distress  for  a  poor  rate  itshall  be  lawful 
for  two  iostioes  of  the  peace  to  commit  the  party  against 
whom  toe  distress  wanant  shall  haTs  issaed  to  the 
Qommon  gaol  of  the  connty,  there  to  remain  withont 
haQ  or  maanprize  nntil  paj^xnent,  and  whereas  it  is  de- 
uisble  to  limit  the  time  within  which  a  person  assessnd 
to  a  poor  rate,  or  any  other  of  the  rates  or  assessments 
aforeesid,  may  be  imprisoned  for  nonpayment  of  the 
auae,  be  it  therefore  enaoted  that  so  mach  of  the  said 
leexted  Act  as  relates  to  the  commitment  of  any  person 
to  the  oonnty  gaol  for  nonpayment  of  any  poor  rate,  or 
for  default  of  distress  thereon  to  levy  the  same,  shall  be 
and  the  same  is  hereby  repealed,  and  any  person  now 
UMierfobg  any  such  imorisonment  nnder  or  by  virtne  of 
the  said  redted  Act  shall  be  dif  charged  from  snch  im- 
pnsQQment  so  soon  as  he  or  she  shall  have  been  imprisoned 
three  calendar  months,  or  shall  sooner  pay  the  snm  or 
■uns  with  which  he  or  she  is  charged,  and  that  here- 
uUrin  defanlt  of  payment  two  or  more  mstices  of  the 
peace  shall  ooomiit  to  the  common  gaol  or  honse  of 
eonectkm  for  a  period  not  ezoeeding  three  calendar 
nuaths. 

By  42  ft  43  Yict.  0.49,8.35: 
Jjm  sam^lared  by  this  Act,  or  by  any  fatore  Act, 
wMa  9Km  debt,  which  is  reoorerable  summarily,  or  in 

to  the  reooTery  of  which  inriadiotii^Miren  by 
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tyment  of 
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all  otkwnlw.  oo«M  ^Ihui  lU 
Jiisdietioa  AdL  1879.  (CocctOftm 
CJ.--8«nl7  tbift  Aek  «m  fmlj  ialamd  loMMttd 
thm  ptoccdore  vader  Jcrria^a  Aot*  Mid  lo  ba  aiK 
^ioAbla  to  the  oaaaa  to  whiob  Jwra's  Aol  iMlWdO 
11m  aadiofia  I  rely  oa  ftra  t^  S^tb  ana  47tk. 
(Ijcsa,  J.— lb  bring  tbia  naaUar  wiUdn  tba  laal  aeo* 
tkm  musX  yoa  not  abow  ibat  tbia  wmrranl  of  diatroM 
eoold  ksna  nndor  Jerria'a  Aoi,  booanao  tba  oUuta 
IB  so  limiiad  F]  It  is  brought  witbin  tba  aeoiW. 
Again,  it  ia  proTidad  ibat  JQaiioat  abaU  ail  al  a 
regolar  ooart  booaa  in  open  oonrW  and  furtbar 
tbat  one  joatioa  aball  not  deal  witb  any  aum  of 
money  orer  20t.  An  application  fbr  a  diiitreat* 
warrant  for  nonpayment  of  a  poor  rate  ia  an 
application  to  a  justice  to  iaaue  a  distreat* 
warrant  witboul  information  or  complaint  under 
the  Summary  Jurisdiction  Act  1879.  Lastly,  the 
47tb  aeotion  of  42  &  43  Vict,  a  49,  includea  erery- 
Uung  which  doea  not  come  under  Jervi8*t  Act. 
wbera  the  juatioea  have  to  iaaue  a  warrant  ox 
dialreea  to  levy  a  sum  of  money  which  is  due. 

Lu$h^WtU(m  (the  SolieUor  *  Chneral  with  him) 
eofUra  was  not  called  upon. 

GocKBURM,  0. J.— This  case  is  to  my- mind  quite 
clear.  The  47th  section  of  42  &  43  TioK  0.  49, 
refers  to  a  sum  adjudged  to  be  paid  by  an 
order.  Now,  unless  it  is  necessary  to  hare  an 
order  in  this  case,  the  argument  of  the  defen* 
dant  is  wi'ihout  foundation.  This  section  pre- 
supposes that  it  is  something  for  which  a  court 
of  summary  jurisdition  can  issue  a  warrant  of 
distress  without  information  or  complaint.  ^  It 
refers  to  a  court  of  summary  jurisdiction. 
Now,  it  is  not  gud  a  court  of  summary  jurisdic- 
tion that  the  magistrates  grant  a  distress- warrant 
in  the  case  of  a  poor  rate.  Now,  this  instance 
is  not  one  in  which  a  court  of  summary  jorisdio* 
tion  under  Jervis's  Act  could  issue  a  distresik 
warrant,  it  is  not  competent  to  them  to  do  so ;  it 
is  not  within  their  jurisdiction.  The  jurisdiction 
is  that  of  a  magistsate  sitting  not  as  a  coort  of 
summary  jurisdiotton,  but  as  a  simple  justice. 
The  power  df  the  justice  to  issue  a  diatreaa- 
warranty  and  the  obligation  and  duty  to  iaaue  a 
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distress  •  warrant  under  the  ciroumstanoes  are 
qaite  independent  of  Jervis's  Act,  and  oome 
nnder  the  statate  of  43  Eliz.  o.  2. 

Lush  and  Bowbn,  JJ.  oonoorred. 

Eule  for  (m  order  wnder  11  ^  12  Vict,  c,  4S, 
made  aheoluie. 

Solicitor  for  the  proseontors,  John  Layton. 
Solicitor  for  the  defendant,  W.  T.  BickeUe, 


March  17  and  23, 1880. 
(Before  Gockbubn,  0. J.,  Lush  and  Manibtt,  JJ.) 

Gk)LD8TAAW  (app.)  V.  DUOKWOKTH  AND  OTHBBS 

(resps.).  (a) 

Highway — Lvoerpool  Loeal  ReaUh  Act  (5  Vid, 
0.  Mv,),  «.  67 — Prohibition  of  proieeUon  in  front 
of  any  huUding  over  or  upon  ins  pavement — 
Oonetructicn. 

Sect.  67  of  the  Local  Health  Act  of  h  (5  Vict.  e.  »Uv.) 
wrovided  that  **  no  frojection  of  any  kind  shall 
oe  made  in  front  of  any  building  over  or  upon 
the  panfement  of  any  etreet"  with  exceptions  for 
shop  fronts,  doorvHJ^s,  cornices,  and  pilasters, 
under  certain  conditions.  The  sections  imme' 
diately  preceding  prohibited  the  discharge  of 
water,  steam,  ana  smoke  uvon  thefootwanfs,  or  into 
the  street,  and  provided  jor  covering  openings  in 
or  into  the  footwcuys. 

Held,  that  the  words  "  over  or  **  only  induded  such 
projections  as  would  be  an  obstruction  to  foot 
passengers,  and  did  not  include  projections  aU 
the  way  up  a  house. 

This  was  a  case  stated  by  a  stipendiary  police 
maffistrate  under  20  A  21  Vict.  c.  43. 

The  point  to  be  determined  depended  upon  the 
oonstraotion  put  upon  the  67th  section  of  the 
Liverpool  Health  Act  (5  Yict.  c  xliv.) 

The  facts  of  the  case  appear  safficiently  in  the 
judgment. 

March  17. — B,  8,  Wright  appeared  for  the 
appellant. 

The  respondent  was  unrepresented. 

Our.  adv.  vM, 

March  23.  —  The  judsment  of  the  court  was 
delivered  by  Lush,  J. — ^This  was  a  case  reserved 
by  the  police  msjg^strate  for  the  borough  of  Liver- 
pool, and  in  which  the  question  turns  upon  the 
p>ovi8ions  of  a  Liverpool  Local  Act  (5  Yict.  o.  zliv.), 
intituled,  "  An  Act  for  the  promotion  of  the  health 
of  the  inhabitants  of  the  boroagh  of  Liverpool, 
and  the  better  regulation  of  the  buildings  in  the 
said  borouffh."  The  complaint  is  that  of  the 
survevor  of  the  district  against  the  builder  of  a 
new  building,  under  sect.  3,  for  having  built 
thereto  an  oriel  window,  which  projected  over  the 
pavement  contrary  to  the  Act.  and  having  received 
notice  from  the  said  surveyor  appointed  under 
the  Act,  not  altering  and  amending  such  parts 
of  the  said  buildings  so  being  contrar]^  to 
the  provisions  (sect.  67)  of  the  Act,  within 
forty-eight  hours  of  the  delivery  of  such  notice. 
On  the  nearing  of  the  information  it  was  proved 
{inter  alia)  that  the  projection  complained  of 
was  an  oriel  window  of  stonework,  which 
measured  from  the  bottom  to  the  top  lift.,  and 

S rejected  over  the  footpath  2ft.  6in.,  and  that  the 
istance  between  the  lowest  part  of  the  window 
and   the   footpath    was  14  to  15  feet,  and  that 

(a)  Bepoited  by  W.  P.  Etibalbt,  Esq.,  B«rrister-al-LA«r. 


such  oriel  window  was  not  in  the  nature  of  a 
shop  front,  doorway,  oomice,  or  pilaster,  and  also 
that  the  land  over  which  the  window  prqjeoted 
was  to  the  extent  of  2ft.  6in.  part  of  the  public 
highway,  being,  in  fact,  the  foot  pavement  of  tho 
street    It  was,  however,  proved  to  the  magistrate 
that  the  window  was  not  any  nuisanoe  or  obstruc- 
tion, except  only  so  far  as  any  such  projection 
neoessarily  interferes  with  the  access  of  light  and 
air  to  the  street,  and  with  the  regularity  of  the 
line  of  buildings  in  the  street,  and  that  it  did  not 
interfere  with  the  free  use  of  the  footpath*     The 
ma^strate  thought  that  sect.  67  only  prohibited 
projections  which  are  placed  upon  the  pavement, 
or  in  such  manner  over  it  as  to  prevent  free 
passa^  iJong  it,  and  that  it  did  not  apply  to  projec- 
tions m  the  upper  part  of  buildings,  and  accord- 
ingly dismissed  the  information.    The  question  is 
whether  the  facts  are  within  sect.  67  of  the  local 
Act,  which  was  passed  for  the  better  regulation  of 
buildings  and  other  objects,  amongst  which  was 
the  regulation  of  the  footways.     The  section  in 
qunstion  is  one  of  a  string  having  reference  to 
rootways  and  keeping  them  dear.     Seot.  63  pro- 
vides that  "  no  water  shall  be  permitted  to  now 
from  any  building  upon  the  footway  of  any  street 
but  all  Ruoh  buildings  shall  be  drained  by  pipes  or 
tunnelR,  where  practicable,  below  the  surface  of 
the  pavement,  or  flagging  of  the  footway,  and 
where  impracticable  on  account  of  the  level  of 
the  street,  by  channels  formed  in  the  pavement  or 
flagging  of  the  footway;   nor  shall  an^  water  be 
pumped  up  or  discharged  from  any  building  upon 
the  footway  of  any  street,  but  the  same,  wnen 
necessary  to  be  so  pumped  up  and  discharged  in 
consequence  of  any  tempest  or  flood,  may  be  con- 
veyed over  or  under  the  footway  by  spouts  or 
trunks   to  the  drain  or  channel  of  the  street." 
Sect.  64  provides  **  that  if  any  person  shall  permit 
any  smote  or  steam  to  be  discharged  from  the 
front  side  or  end  of  any  building  into  any  street, 
every  person  so  offending  shall  forfeit  a  sum  not 
exceeding  five  pounds."    Sect.  66  provides  **  that 
the  cellar  entrances,  windows,  or  openingrs  of  all 
buildings  to  the  front  of  any  street,  and  the  coal 
and  other  vaults  under  the  footway  of  any  snoh 
street,  and  the  entrances  and  openings  thereto  from 
the  footway  shall  be  covered  over,  fastened  down 
or  guarded  in  such  manner  and  according  to  such 
directions  as   shall  be  given  by"    the   commis- 
sioners of  paving  or  the  surveyor  of  highways, 
with    a  penalty  for  non-compliance  with   such 
directions.    Then  comes  the  section  (67)  in  qaes- 
tion,  "That  no  projection  of  any  kind  shall  be 
made  in  front  of  any  building,  over  or  upon  the 
pavement  of  any  street,  except  for  shop  front  or 
doorway,  and  no  part  of  such  shop  front  or  door- 
way, in    streets    nnder  10yds.  wide   (measuring 
from  house  to  house  at  right  angles  with  the 
front  brick  or  stonework  of  the  said  buildin&^s), 
shsdl  project  more  than  6inB.  except  the  cornice, 
which  mav  project  1 5in8.,  and  in  stz^ets  more  than 
10yds.  wide,  measuring   as    aforesaid,  no  shop- 
front  or  doorway  shall  project  more  than  12ins. 
except  the   cornice,  which    may    project  ISins., 
the  tops  of  such  projecting  cornices  in  no  case 
to  exceed  in  height  more  then  3ft.  above  the  ceil- 
ing of  such  shop,  and  bein^  in  all  cases  covered 
with    lead,    copper,    zinc,  iron,    slate,  stone,  or 
other  incombustible  material."    Then  follows  this 
further  provision,    "  That  it  shsll  be  lawful  for 
any  person,  with  the  consent  in  writing  of  the 
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coanci]/'  and  aleo  of  the  commissicnerB  of  paving, 
"  to  bnild  with  or  add  to,  or  cause  or  allow  to  to 
built  with  or  added  to,  any  building  frontins  any 
street  any  proiectin{^  pilaster  which  shall  not 
project  more  then  6ias.,  or  in  streets  more  than 
lOyds.  wide,  measuring  as  aforesaid,  more  than 
12ms.  firom  the  perpendicular  line  of  the  front 
brick  or  stonework  of  the  building  where  it 
fronts  such  street,  provided  also  that  the  erection 
of  such  nilaster  shall  not  entitle  the  owner  of 
such  builaing  at  any  future  period  to  brine  for- 
ward or  advanoe  the  front  waU  of  such  buildings 
in  a  line  with  the  front  of  such  pilanter ;  and,  m 
the  absence  of  any  evidence  to  the  contrary  on 
the  part  of  the  owner,  the  presumption  shall  be 
that»  save  as  hereby  expressly  allowed,  the  right 
of  such  owner  was  limited  to  the  line  of  such 
ihmt  wall,  without  such  pilaster  or  cornice."  It 
is  contended  that  the  words  "  over  or  "  upon  the 
pavement  apply  to  any  projection  in  any  building 
however  high.  If  that  construction  is  right,  it 
would  prevent  the  owner  of  a  private  house  from 
having  a  balcony,  verandah,  or  other  harmless 
projection,  if  it  projected  beyond  the  vertical 
uxie.  We  are  persuaded,  looking  at  the  Act,  that 
(his  was  not  its  intention.  The  object  of  the 
string  of  sections  relating  to  foptways  was  to  keep 
them  dear  for  foot  passengers,  ana  of  the  words 
"  over  or  "  was  to  meet  the  case  of  a  projection 
not  actually  touching  the  footpath,  but  at  the 
same  time  an  obstruction  to  foot  passengers. 
Therefore,  the  words  referring  to  shop  fronts,  ^., 
are  inserted  to  except  them,  under  certain  con- 
ditions, from  this  section.  If  the  intention  had 
been  to  prevent  projections  all  the  way  up  the 
house,  we  should  not  have  expected  to  fina  the 
exceptions  relating  to  facias.  We  are  therefore  of 
opimon  that  the  magistrate  took  the  right  view, 
sad  that  these  sections  are  not  intended  to  pre- 
serve the  free  passage  of  air,  but  only  the  free 
passage  of  foot  passengeis. 

Appeal  dUmUaed, 

Sdlicitors  for  the  appellant,  F.  Venn  and  Bon. 


Thwreday,  April  22,  1880. 
(Before  Cockbubv,  C.J.  and  Field,  J.) 
Beg.  v.  Bathkb  akd  0THBB8.(a) 
Jfuttee  of  the  peace — Be/ueal  of  one  jueHce  to  ieetie 
a  eummona  upon  complaint— Subsequent  refusal 
of  other  juetices  to  hear  an  information  or  take 
we  reeognieancee  of  the  proeecuior  to  prosecute 
in  the  game  mo^^ef^ll  ir  12  Vict.  o.  42,  e.  8— 
22  ^  23  Vid.  c  17,  e.  ^—Mwndamue. 

Whsn  a  justice  has  refused  to  issue  a  summons  upon 
complaint,  other  Justices  may  subsequently  refuse 
to  hear  an  information,  and  take  the  recogni- 
sanees  of  the  prosecutor  to  prosecute  in  the  satne 
matter.  The  VesMiious  Indictments  Act  1859 
does  not  apply  to  such  proceedings  unless  a 
summons  or  a  warrant  has  been  granted  upon 
which  U  can  take  effect. 

3Hoo  poUoe  officers  charged  G.,  a  publican,  wUh 
evnphfing  with  U^uor  three  men  whom  they 
aUeged  to  be  intomtcated.  The  charge  was  die- 
missed,  and  an  application  was  made  on  belhalf 
ofO.  to  J.  B.  E.,  a  justice  of  the  peace,  for  sum- 
monses  for  perjury  against  the  policemen.  The 
summonses  were  refused.    BuhseqiMntly  an  a/p* 

(«)  Btportad  b7  W.  P.  Eysbslst,  Esa,  Barrlntai^uLaw. 


plication  was  made  by  the  said  O.to  a  bench  of 
magistrates  sitting  in  petty  sessions,  to  grant 
summonses  against  the  policemen,  or,  in  the 
altemcUive,  to  taJee  the  recopnisances  of  the  said 
0.  under  the  Vesoatious  Indictments  Act. 
Held,  that  the  bench  of  magistrates  were  not  bound 
under  the  circumstances  to  hear  the  information 
at  aU,  and  that  22  4*  23  Vict.  o.  17,  s.  2,  does  not 
apply  untU  after  a  swnmons  or  a  warramt  has 
been  granted. 

A  BULS  had  been  obtained  calling  upon  the  de- 
fendants to  show  cause  why  a  mandamus  should 
not  issue  commanding  them  to  hear  and  deter- 
mine an  application  m  an  information  made  by 
one  Grainger,  or,  in  the  alternative,  to  take  re- 
cognisances of  the  said  Qraing^  to  prosecute 
certain  police  officers  for  perjury. 

The  material  facts  were : 

On  the  14th  July  1879  two  police  officers 
visited  a  public-house  kept  b^  one  Grainger,  and 
alleged  tnat  the  said  Grainger  had  supplied 
with  liquor  three  men  who  were  in  a  state  of 
intoxication. 

On  the  21st  July  summonses  were  issued  against 
Ghrainger  and  the  three  men,  but  the  magistrates 
dismissed  the  charge. 

On  the  lltii  Aug.  Ghrainger,  the  landlord,  applied 
to  Mr.  John  Slaney  Eyton,  a  justice  of  the  peace, 
for  summonses  against  the  policemen  for  peijury 
on  the  hearing  of  the  original  summonses.  The 
magistrate  heard  the  application,  and  held  that 
there  was  no  ground  for  issuing  the  summonses. 
At  this  hearing  there  was  no  application  to  bind 
the  landlord  over  to  prosecute. 

On  the  15th  Sept.  another  application  was  made 
by  Grainier,  but  by  another  solicitor,  to  three 
justices  bitting  in  petty  sessions  (the  defendants) 
to  grant  summonses  against  the  policemen,  or,  in 
the  alternative,  to  take  the  recognisances  of  the 
applicant  under  the  Vexatious  £dictments  Act 
18o9,  to  prosecute  at  the  next  assizes.  The  jus- 
tices refhsed  to  take  any  information.  Both  appli- 
cations were  refused  on  the  ground  that  Evton, 
the  justice  in  the  first  instance,  had  heard  the 
case  and  refused  to  grant  the  summons,  and  had 
not  been  asked  to  bind  over  the  prosecutor. 

The  proceedings  in  the  first  two  instances  were 
under  11  &  12  Y^t.  o.  42,  s.  8 : 

And  be  it  enacted,  that  in  all  oases  where  a  ohaige  or 
complaint  for  anv  indiotable  off enoe  shall  be  made  before 
snch  jnstioe  or  jiistioes  as  aforesaid,  if  it  be  intended 
to  issue  a  warrant  in  the  first  instanoe  against  the  party 
or  parties  so  charged,  an  information  and  complaint 
thereof  in  writing,  on  the  oath  or  affirmation  of  the  in- 
formant, or  some  witness  or  witnesses  in  that  behalf, 
shall  be  laid  before  sTioh  justice  or  justices :  Provided 
always,  that  in  all  oases  where  it  is  intended  to  issue  a 
Bommons  instead  of  a  warrant  in  the  first  instance,  it 
shall  not  be  necessary  that  such  information  and  com* 
plaint  shall  be  in  writing,  or  be  sworn  to  or  afBrmed  in 
manner  aforesaid,  but  in  every  snch  case  such  informa- 
tion and  complaint  may  be  by  parol  merely  and  without 
any  oath  or  aSBimation  whatever  to  support  or  substaa- 
tiate  the  same. 

Sect.  2  of  22  ds  23  Yict.  c.  17,  is  as  follows : 

That  where  any  charge  or  complaint  diall  be  made 
before  any  one  or  more  of  Her  Majesty's  justices  of  the 
peace,  that  any  person  has  committed  any  of  the  offenoes 
aforesaid  withm  the  jurisdiction  of  such  justice,  and  such 
Justice  shall  refuse  to  commit  or  to  bail  the  person 
charged  with  such  offenoe  to  be  tried  for  the  same,  then, 
hi  case  the  prosecutor  shall  desire  to  prefer  an  ladiot- 
ment  respecting  the  said  offenoe,  It  shall  be  lawful  for 
tiie  said  justice,  and  he  is  hereby  required  to  take  the 
recognisance  of  such  proseoutor  to  proseonte  the  ssid 
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ohatge  or  oomplaint,  and  to  tniismit  inoh  reoogniunoe, 
information  and  depontiom,  if  anj»  to  the  oonrt  in  whidi 
snoh  indiotment  oaffht  to  be  prefeired,  in  the  lame  manner 
as  SQoh  jnstioe  woud  have  done  in  oaee  hehadoommitted 
the  person  charged  to  be  tried  for  endh  offenoe. 

Bosanauei  showed  caase.  -  The  jaetioes  were 
quite  right ;  when  the  matter  came  before  them 
it  was  res  Judieaiat  for  the  proeecatioD  do  not 
prodnoe  affidayite  to  show  that  fresh  evidence  was 
ffoing  to  be  prodnoed  before  them,  the  matter  had 
been  inqnired  into  and  decided  by  Mr.  Eyton  en 
the  first  oocatiion.  The  magistrates  have  no  dis- 
cretion to  bind  or  refuse  to  bind  die  prosecutor  to 
prosecute,  but  they  have  a  discretion  to  refuse  an 
application  of  this  nature,  which  they  did. 

Archibald  in  support  of  the  rule. — ^The  justices 
were  bound  to  hear  the  information  laid  before 
them  by  the  prosecutor ;  their  discretion  did  not 
arise  in  the  matter  till  the  case  bad  been  heard ; 
magistrates  ought  not  to  be  influenced  by  extra* 
judicial  information  as  these  gentlemen  were : 

Rag.  V.  AdamMon,  L.  Bep.  1  Q.  B.  Div.  201. 

The  Yezatious  Indictments  Act  1859  applies 
(ti^*  9up.).  [GocKBUAN,  G.J. —The  Vexations  In- 
dictments Act  does  not  apply  to  this  case,  for  the 
Act  pre-Bupposes  the  person  charged  before  the 
magistrate.])  If  so,  the  justices  have  not  an  abso- 
lute discretion  to  refuse  to  hear  the  information ; 
they  have  a  ludioial  discretion  to  grant  or  refuse 
a  summons,  but  having  granted  it  they  have  no 
discretion  left  at  all  ander  the  Yexatioos  Indict- 
ments A'.t  1859  ( ubi  sv/p»).  The  magistrates  should 
not  have  refused  the  summons,  but  exercised  their 
discretion  on  hearing  the  evidence. 

GocKBUBir,  O.J. — This  course  of  proceeding 
is  virtually  an  appeal  from  one  juntice  or  set  <» 
justices  to  anotner  justice  or  another  set  of 
justices,  and  is  an  attempt  to  get  it  by  means 
of  the  Act  of  22  &  23  Vict.  c.  17.  The  ma^s- 
trates  were  not  bound  to  hear  the  information 
at  all,  and  the  Vexatious  Indictments  Act  does 
not  apply  until  after  a  summons  or  a  warrant 
has  been  granted.  As  the  issuing  of  a  mandarMts 
rests  in  our  discretion,  and  as  we  do  not  think 
that  injustice  will  be  done  by  our  refusing  to 
issue  it^  we  refuse  to  make  this  rule  absolute. 

Field,  J. — I  am  of  the  same  opinion. 

BuZa  refuted  wUh  oomU. 

Solicitors  for  the  prosecutor,  Bharpe,  Parkers, 
and  Co. 

Solicitors  for  the  defendants,  Oheat&r  and  Urqu- 
hart,  for  Peel,  Shrewsbury. 


TJwr$day,  April  22, 1880. 
(Before  Gocxbubh,  G.J.  and  Fuld,  J.) 
Bbg.  v.  Ikgall  avd  othsbs.  (a) 
School  Board — Election — Corrupt  pradiees — In- 
formation  —  Qffence    vneufficiently    described  — 
Elementary  Education  Act  1870  (33  I*  34  Vict. 
0.  76),  f .  91—36  ^  87  Vid.  c  86,  s.  24. 

W.  0.  was  charged  in  an  imformaiion  vnih  having 
been  guUty  cU  the  election  of  the  m£mbers  of  (he 
School  Board  of  S.  of  corrupt  practices  contrary 
to  the  sub'Seetion  ofseoL  91  of  the  Elementary 
JBducaUon  Act  of  1870,  and  wcu  thereon  con* 
pieted. 

Beld,  that  the  eonvielion  w<u  bad,  as  the  informa' 

(0)  Boported  bjr  W.  P.  Stuilit,  Xiq.,  BuTi«tefHit-lAw. 


tion  insufficiently  described  the  offence,  <u  the 
offence  ought  to  have  been  epedjiedf  and  ihetims 
and  place  msnHoned. 

A  BULB  in  this  case  had  been  obtained  calling  upon 
the  defendants  to  show  cause  why  the  prooeedingi 
before  them  as  justices  should  not  be  brought  up 
by  writ  of  eerf  toran  to  be  quashed  on  the  groand 
that  the  information  was  insufficient  and  the  con- 
viction consequently  bad. 

William  G-room  had  been  oharged  with  having 
been  guilty  of  corrupt  practices  at  the  election  ot 
the  memMrs  of  the  School  Board  for  the  psiish 
of  Swineshead.  The  information  did  not  speoify 
any  particular  offence,  or  mention  any  particaur 
lime  or  place,  but  alleged  that  he  had  been  guilty 
of  *'  corrupt  practices  contrary  to  the  snb-seotion 
of  sect.  91  of  the  Elementary  Education  Act  1870." 
Upon  this  information  Groom  was  convicted. 

The  9lBt  section  of  the  Elementary  Education 
Act  1870  is  as  follows : 

Any  person  who  at  the  election  of  any  member  of  a 
eohom  Doard,  or  soy  officer  appointed  for  the  porpoos  of 
each  election,  is  rwl^  of  oorrnpt  pxaotioes,  shall,  on 
oonviotion  for  each  offenoe.  be  liable  to  a  penalty  not 
exceeding  two  pounds,  and  oe  disqualified  for  the  term  of 
six  years  after  such  election  from  exercising  any  fran- 
chise at  any  election  under  this  Act,  or  at  any  mnnioipal 
or  parliamentacy  election. 

The  term  cormpt  praotices  in  this  section  indndes  all 
bribery,  treating,  and  nndae  influence,  whioh  under  $aa 
Act  relatinff  to  a  puliamentaiy  election  renders  mm 
election  void. 

Sect.  24  of  36  4s  37  Yict.  c.  86,  is  as  follows  : 

With  respect  to  proceedings  before  a  court  of  wammaij 
Jurisdiction  for  offences  and  penalties  under  the  prin- 
cipal Act,  or  this  Act,  or  any  bve-law  under  the  principal 
Act,  tiie  following  provisions  shall  have  effect  :---(l)  The 
description  of  the  offence  in  the  words  of  the  Act  or  bje- 
law,  or  as  near  thereto  ss  may  be,  shall  be  snfBcient  in 
law. 

Harris  (with  him  A.  Morley)  showed  cause.— 
The  conviction  was  good;  the  124tb  section  of 
the  Elementary  Education  Act  1870  has  been 
complied  with ;  that  section  evidently  shows 
that  the  term  "corrupt  praotices"  is  sufficient. 
The  party  to  be  charged,  if  guilty,  knows  what  he 
has  done,  and  what  he  has  to  meet ;  here  he  hss 
not  been  prejudiced  by  not  having  had  the  spedflc 
acts  set  forth ;  substantially  time,  place,  and  the 
circumstances  had  been  named  and  set  forth  in 
the  information.  [Fivld,  J.— Sect.  24  of  86  ft  37 
Yict.  c.  86  shows  the  offenoe  was  intended  to 
be  described  in  the  words  of  the  Act,  or  as  near 
thereto  as  may  be,  and  under  sect.  91  of  the  earlier 
Act  the  offences  are  described  seriatim,  and  a  man 
mav  be  guilty  of  bribery  yet  not  of  treating  or 
undue  influence.] 

Qraham,  in  support,  was  not  called  upon. 

OocKBTJ&K,  O.J. — Groom  in  this  case  was  not 
told  whether  it  was  bribery,  or  treating,  or  nndoe 
influence  with  whioh  he  had  been  charged.  The 
circumstances  ought  to  have  been  properly  set 
out  in  the  information,  with  reference  to  time  sod 
place.  Now,  as  these  requirements  have  not  been 
complied  with  in  this  information,  the  conviction 
was  bad,  and  this  rule  must  be  made  absolute. 

Fuld,  J. — ^I  am  of  ihe  same  opinion. 

Rule  absolute. 

Solicitor  for  the  prosecutor,  Toynbee. 
SolidtOTB  for  the  defendants*  3fores6y-If%t<s  sod 

JcuJcson. 
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Tuesday,  May  4, 1880. 

(Before  Lush  and  Field,  JJ.) 

Tombs  v,  Magbath.  (a) 

Atmliary  faroee — VoUmteer  adminigtrcUive  regi' 
meiU — Volunteer  rifle  6orp$^  Commanding  officer 
ofeorpe — Dismiescd  ofmsmber  of  the  corps -^ Be' 
fusdl  to  j^y^  eubBcriftion  to  the  corps — Recovery 
of  subscription  by  informaJtion  and  order — 26  ^ 
27  Via,  c  75,  s.  21,  sub-seoU.  1,  2,  and  s.  27— 
Begulaiions  for  the  Volunteer  Force  1878,  pars, 
ea,  64,  73,  74b  4Q7,  and  87a 

The^  eommanding  officer  of  a  tfolunteer  administra' 
tive  regiment,  when  assembledfor  the  purposes  of 
dfriU,  has  no  power  of  dismissing  any  member 
of  ihs  individual  corps,  but  is  responsible  only 
for  the  discipline  of  Ae  battalion  under  his  com* 
mand,  which  he  can  enforce  by  arrest  to  last 
during  {he  period  of  his  command  of  the  united 
baitalion.  The  commanding  officers  of  the 
individ^tal  corps  have  the  power  to  dismiss  mem* 
bers  ofiheir  respecHve  corps,  notwithstanding  the 
presence  on  parade  or  in  camp  of  such  command' 
ing  officer  of  the  baUaUon, 

T.  wot  a  member  of  the  L.E,V.  Oorps,  consisting  of 
two  companies  commanded  by  M.  The  L.K,V, 
Oorps  wcu,  with  other  corps,  making  the  1st  Adm, 
BaU.  of  the  W.E.V.,  assmbUd  at  8,  for  the 
purpose  of  camp  instrucHon,  under  the  command 
of  LieuL'Ool,  M.  If.,  the  captain  commandant 
and  commanding  offlcer  of  ihe  L.B,V.  Oorps, 
was  superintenaing  the  iriU  of  his  coips, 
and  for  a  breach  of  discipline  dismissed  T, 
Lieut,-06l,  M.  was  present  in  camp.  T,  refused 
to  pay  his  subscription  of  25«.  as  a  non-ejicient 
on  (he  ground  of  wrongful  dismissal.  An  infor- 
motion  was  tahen  out  c^ainst  T.,  and  an  order 
for  the  payment  of  the  25«.  made  against  him. 
T.  appealA. 

Held,  thai  the  mapstrates  were  right,  and  the 
oppeal  must  be  dismissed,  and  that  the  command' 
ing  officers  of  their  respeeUve  corps  alone  have 
power  of  dismissal,  which  they  can  exercise  in  the 
presence  of  the  commanding  offi^ser  of  the 
oaUdUon,  whose  powers  are  confined  to  insiuring 
disoipUne  by  temporary  arrest  of  (he  insuh<ndinate 
officer  or  man. 

This  was  a  case  stated  by  jastioes  under  20  A  21* 
Vioi.a43: 

1.  Upon  the  hearing  of  a  certain  information 
preferred  by  the  respondent  against  the  appellant, 
under  geot.  27  of  the  Volunteer  Act  1863  (26  A  27 
Vict,  a  65),  for  that  he,  the  said  appellant,  on  the 
1st  of  July  1879,  at  the  said  borongh  of  Boyal 
Tiftafnington  Spa,  did  unlawfcdly  fail  (demand 
having  been  duly  made  upon  him  the  said  appel- 
lant) to  make  payment  ot  a  certain  subscription 
then  due  and  owmg  from  him,  the  said  appellant 
(as  a  late  non-efficient  member),  to  the  funds  of 
the  10th  Waririckshiie  Bifie  Yolunteer  Goros, 
amounting  to  the  sum  of  11.  be.,  contrary  to  the 
inrovisions  of  the  Volunteer  Act  1863,  we  made  an 
cinder  for  the  payment  of  the  said  sum  of  1{.  5«., 
with  costs. 

2.  On  the  hearing  of  the  said  information,  it  was 
proved  that  the  appellant,  f6r  some  time  previous 
to  the  14th  June  1879,  when  the  Administrative 
Battalion  went  into  camp  as  hereinafter  men* 
tioned,  and  on  the  19th  June  1879,  was  a  member 
ofthelOtb  Warwiokshiro  Bifie  Volunteer  Oorps, 

(<i)  Beportid  by  W.  P.  SVBBSLXY,  Eiq.,  Banifter-at-Law. 


which  consisted  of  two  companies,  of  which  the 
respondent  was  captain  commandant  and  com- 
mandiDg  officer,  ana  whose  head-quarters  were  at 
Leamington ;  that  the  said  two  companies,  on  the 
said  19th  June  1879,  were  assembled  in  camp,  in 
Btoneleigh  Park,  Warwickshire,  the  said  two 
Companies,  together  with  other  oom panics,  form- 
inf^  the  1st  Administrative  Battalion  of  the  War- 
wickshire Bifle  Volunteers,  the  whole  of  the  com- 
panies in  camp  being  under  the  command  of 
Jjieut.-Ool.  Machen,  the  commanding  officer  of  the 
said  administrative  battalion.  That  on  parade 
of  the  said  10th  Warwickshire  Bifle  Volunteer 
Oorps,  forming  a  part  of  the  said  Administra- 
tive Battalion,  in  camp,  on  the  said  19th  June  1879, 
the  respondent  being  present  superintending  the 
company  drill  of  the  said  10th  Warwickshire  Bifle 
Volunteer  Oorps,  for  some  breach  of  discipline  at 
drill  the  appellant  was  afterwards  dismissed  from 
the  said  corps  by  the  respondent,  and  that  there 
was  due  from  the  appellant,  if  properly  dismissed 
hj  the  respondent,  the  sum  of  25«.,  as  a  subscrip- 
tion to  the  corps  for  the  year  1879. 

3.  At  the  dose  of  the  hearing  of  the  case  in  sup- 
port of  the  said  information,  counsel  for  the  appel- 
lant submitted  that  the  same  must  be  dismissed, 
inasmach  as  he  contended  that  the  respondent 
was  not,  at  the  time  the  appellant  was  so  dis- 
missed from  the  said  corps,  the  commanding  officer 
of  the  same,  within  the  meaning  of  sect.  21  of  the 
Volanteer  Act  1868,  and  the  Volanteer  Begula- 
tions  1878,  but  that  the  said  corps  being  joined 
with  other  corps,  in  camp,  as  aforesaid,  the  said 
Lieut -Ool.  Machen  was  such  commanding  officer 
whilst  in  camp,  and  he  referred  to  the  Volunteer 
Begnlations  1878,  p.  16,  rr.  73  and  74^  in  support 
of  his  contention. 

4.  We  being,  however,  of  a  contrary  opinion, 
gave  our  determination  against  the  appellant,  and 
made  the  order  as  before  stated. 

5.  The  question  of  law  upon  which  the  case  is 
stated  for  the  opinion  of  the  court  is,  whether  the 
respondent  was  the  commanding  officer  of  the 
saia  corps  on  the  occasion  when  he  dismissed  the 
appellant  from  it  within  themeaninff  of  sect.  21  of 
tne  Volunteer  Act  1863,  and  the  Volunteer  Begn- 
lations 1878. 

6.  If  the  court  should  be  of  opinion  that  the 
said  order  was  legally  and  properly  made,  then 
the  same  is  to  stand ;  but  if  the  court  should  be  of 
opinion  that  the  respondent  was  not  such  com- 
manding officer  of  the  said  corps  as  aforesaid  on 
the  occasion  mentioned  in  the  second  paragraph 
of  this  case  when  the  said  appellant  was  dismissed 
the  said  corps,  and  that  the  said  order  was  not 
therefore  legally  and  properly  made,  then  the  said 
order  is  to  be  qpashea  and  set  aside. 

Sect.  21  of  26  A  27  Vict.  c.  75  (Volunteer  Act 
1863),  says : 

With  respect  to  the  disoipUne  of  offioers  (other  than 
offioers  of  the  Vohmteer  Permanent  Staff)  and  volunteers, 
the  following  provisions  shall  take  effeot  and  be  in  force 
while  th^y  are  not  on  aotnal  military  serrioe : 

(1)  The  commanding  ofKoer  of  a  rolnnteer  oorps  may 
diBcharffe  from  the  oorps  any  yolunteer,  and  strike  him 
out  of  the  muster  roU,  either  for  disobedienoe  of  orders 
by  him  while  doing  any  military  duty  with  his  oorps,  or 
for  negleot  of  du^,  or  miaoonduot  by  him,  as  a  member 
of  the  oorps,  or  for  other  sufficient  cause,  the  existanoe 
and  suffioiency  <tf  such  causes  respeotiyely  to  be  judged 
df  by  the  commanding  ofKcer.  The  volunteer  so  dis* 
charged  shall,  nerertlMless,  be  liable  to  deliver  up  la 
SNiod  order,  fair  wear  and  tear  only  excepted,  all  arms, 
clothing  and  appotntments,  being  public  propnty  or  pro- 
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erty  of  his  oorps,  issued  to  him,  and  to  pay  all  money 
,ae  or  becoming  dne  by  him,  under  the  mles  of  his  corps, 
either  before  or  at  the  time  or  by  reason  of  his  dischar^. 
Bat  nothing  herein  shall  preyent  Her  Majesty  from  sig- 
nifying her  pleasure  in  snoh  manner,  and  ^ving  snon 
directions  with  respect  to  any  snoh  case  of  discluuge,  as 
to  Her  Majesiy  may  appear  just  and  proper. 

(2)  If  any  such  oflBoer  as  aforesaid  or  any  yolunteer, 
while  nnder  arms  or  on  march  or  dnty  with  the  corps 
or  administratiye  regiment  to  which  he  belongs,  or  any 
portion  thereof,  or  while  engaged  in  any  milita^  exercise 
or  drill  with  such  corps  or  regiment,  or  any  portion 
thereof,  or  while  wearing  the  clothing  or  acoontrements 
of  such  corps  or  regiment,  and  troing  to  or  returning  from 
any  plaoe  of  exercise  or  assembly  of  snch  corps  or  regi- 
ment, disobeys  any  lawful  order  of  any  officer  under 
whose  command  te  then  is,  or  is  guilty  of  misconduct, 
the  officer  then  in  command  of  the  corps  or  regiment, 
or  any  superior  officer  under  whose  command  the  corps 
or  regiment  then  is,  may  order  the  offender,  if  an  officer, 
into  arrest,  and  if  not  an  officer,  into  the  custody  of  any 
yolunteer  belonging  to  the  corps  or  regiment,  or  of  any 
non-commissioued  officer  of  me  yolunteer  permanent 
staff ;  but  so  that  the  offender  be  not  kept  in  such  arrest 
or  custody  longer  than  during  the  time  of  bhe  corps  or 
regiment,  or  such  portion  thereof  as  aforesaid,  then  re- 
mainins[  under  arms,  or  on  march  or  dut^,  or  assembled, 
or  contmuing  engaged  in  any  such  military  exercise  or 
drill  as  aforesaid. 

Sect.  27  says : 

If  any  person  belonging  or  haying  belonged  to  a  yolun- 
teer corps  or  administratiye  regiment  negleote  or  refuses 
to  pay  any  money  subscribed  or  undertaken  to  be  paid  by 
him  towaros  any  of  the  funds  or  expenses  of  sucn  corps 
er  regiment  .  .  .  such  money  or  fine  shall  (without 
preiuoioe  to  any  other  remedy)  be  recoyerable  from  him, 
with  costs,  at  any  time  withm  twedye  months  after  the 
same  becomes  due  and  payable,  as  a  penalty  under  this 
Act  is  recoyerable. 

Bj  paragraph  63  of  the  Begalations  for  the 
Volunteer  Force  1878 : 

Wheneyer  it  is  practicable,  corps  of  yolunteers,  which 
are  not  of  sufficient  strength  to  constitute  by  themselyes 
a  regiment,  brigade,  or  iMbttaJion.  are  united  with  others 
of  the  same  arm  to  form  an  administratiye  regfiment, 
brigade,  or  battalion,  herein  called  an  administratiye 
regiment. 

By  paragraph  64 : 

The  object  of  this  administratiye  ozganisation  is  to 
unite  separate  corps  under  a  common  head,  to  secure 
umformity  of  drill  among  them,  and  to  afford  them  the 
adyantage  of  the  insiaru<mon  and  assistance  of  an  adju- 
tant ;  but  it  is  not  intezided  to  interfere  with  their  consti- 
tution or  financial  arrangements,  with  the  operation  of 
their  respectiye  rules,  or  with  the  powers  specially  con- 
ferred on  their  commanding  officers  by  Act  of  Parliament, 
or  to  require  them  to  meet  together  for  united  drill  in 
ordinary  times  except  with  their  own  consent. 

By  paragraph  73 : 

Subject^  to  the  powers  conferred  by  the  law  upon  the 
commanding  officer  of  each  corps,  the  officer  command- 
ing an  administratiye  regiment  will  haye  the  general 
charge  of  the  drill  and  instruction  of  the  seyertu  corps 
under  his  command.  He  will  inspect  them  from  time  to 
time,  and  will  take  notice  of^  and,  if  necessary,  report 
any  infraction  of  the  proyisions  of  the  law,  or  of  the 
orders  or  regulations  of  the  Secretary  of  State.  He  will 
also  be  responsible  that  uniformity  in  drill  is  preseryed 
throughout  the  force  under  his  command.  When  present 
at  the  drill  or  parade  of  any  of  the  corps,  he  will  inyari- 
ably  be  in  command. 

By  paragraph  74 : 

No  officer  of  a  corps  forming  part  of  an  administratiye 
re^ment  has  any  authority  oyer  the  other  corps  of  which 
it  is  composed,  in  consequence  of  tiieir  administratiye 
union  ;  but  wheneyer  the  seyeral  corps,  or  any  number 
of  them,  meet  together  for  drill,  the  senior  officer  present 
assumes  the  command. 

By  paragraph  427 : 

When  a  yolunteer  has  been  dismissed  for  offences  in 
uniform,  a  notification  of  the  fact,  with  the  cause  of  dis- 
missal, will  be  inserted  in  regimental  orders. 


By  paragraph  878 : 

Each  corps  of  yolunteers  will  be  inspected  annuall  , 
and  the  presence  of  each  man  at  the  inspection  (unless 
he  shall  haye  been  enrolled  subsequently  to^  the  date  of 
inspection,  or  shall  be  absent  on  ^ye  specially  granted 
by  the  commandmg  officer,  or  through  sickness  duly 
certified^  is  necessary  to  qualify  him  for  efficiency  under 
Her  Majesty's  Order  in  Council. 

Underhill,  Q.O.  {SiubUns  with  him)  for  the  ap- 
pellant.— The  magistratee  were  wrong  in  making 
this  order;  the  appellant  was  willing  to  make 
himself  efficient  and  so  earn  the  capitation  grant, 
bat  was  debarred  by  the  respondent's  wrongful 
dismissal.  Here  the  Leamington  corps  was  with 
other  Warwickshire  corps  formed  into  an  adminis- 
trative battalion  under  their  lieutenant-colonel 
commanding  the  regiment.  Though  the  respon- 
dent was  superintending  the  drill  of  his  corps  at 
the  time  of  the  alleged  offence,  he  had  no  autho- 
rity to  dismiss  the  appellant  while  the  whole 
battalion  was  nnder  command  of  the  lieutenant- 
colonel.  [Lush,  J. — Does  his  liability  to  pay  this 
sum  of  26s.  depend  upon  whether  he  was  duly  dis- 
missed PI  Tes;  but  he  was  disabled  by  such 
dismissal  from  becoming  efficient,  and  earning  the 
Gk)yernment  grant.  1^1^  contention  is,  that  no 
captain  of  a  company  or  corps  acting  for  the  time 
being  as  part  of  a  regiment  or  battalion  has  any 
power  of  dismissal.  The  Yolunteer  Act  1868, 
sect.  21,  sub-sects.  1,  2,  is  in  my  favour,  also 
the  Volunteer  Regulations  of  1878,  paragraphs 
68,  64,  and  73,  74.  [Lush,  J, —  These  are 
against  you;  for,  coupled  with  the  sub- sects. 
1  and  2  of  the  Act  1868,  we  find  that  the  colonel 
commanding  has  only  power  to  arrest,  and  that 
the  power  of  commanding[  officers  of  oorps  as  to 
dismissal  is  not  to  be  interfered  with.]  The 
other  paragraphs  of  the  Yolunteer  Begulations 
755,  822,  878,  and  880,  would  seem  to  show  that  it 
is  clearly  intended  to  give  the  colonel  com- 
manding supreme  authority  in  all  matters 
affecting  discipline  when  in  command  ol  his 
regiment,  of  which  authority  the  respondent's  act 
was  an  usurpation. 

Bigham,  for  the  respondent,  was  not  called  upon. 

liUSH,  J. — I  am  of  opinion  that  the  magistrates 
were  right  in  making  their  order  against  the  i^ 
pellant.  The  appellant  was  sued  in  this  form  of 
information  for  nonpayment  of  subscription  as  a 
late  non-efficient  member  of  the  Warwickshire 
Eifle  Yolunteers.  It  is  admitted  that  his  liability 
depends  upon  his  proper  dismissal.  He  was  a 
member  of  the  10th  Warwickshire  Bifle  Yolunteer 
Corps,  consisting  of  two  companies,  of  which  the 
respondent  was  captain  commandant  and  com- 
manding officer.  In  June  of  last  year  the  com- 
panies assembled  in  camp  in  Stoneleigh  Park,  and 
these  two  companies  with  the  others  formed  an 
administrative  battalion.  On  parade  of  the  War- 
wickshire corps,  the  respondent  being  present 
superintending  the  drill  of  his  two  companies,  tiie 
appellant  was  guilty  of  breach  of  discipline,  and 
was  afterwards  dismissed  by  the  respondent.  The 
objection  taken  to  the  regularity  of  this  conduct 
was  that,  as  the  different  companies  were  com- 
bined together  as  a  battalion  and  under  the  com- 
mand of  Lieut.- Col.  Machen,  the  commanding 
officer,  the  latter  was  the  only  person  entitled  to 
dismiss  the  appellant,  who  is  admitted  to  owe  this 
sum  of  25s.  if  he  has  been  rightly  dismissed.  It 
appears  to  me  that  the  only  power  to  dismiss  is 


MAGISTRATES'  OASES. 


247 


Ex.  Diy.]       OysBflBBBs  of  Liybkpool  v.  Visitobs  of  Lunitio  Abtlttm,  Linoastbb.       [Ex.  Div. 


▼ested  in  the  oommandinff  officer  of  the  oorps. 
This  is  expressly  proyideafor  by  the  Yolnnteer 
Act  of  1863,  Beot.  21,  sab-seot.  1.  The  command* 
ing  officer  of  the  administraiiye  regiment  has  no 
power  bat  of  arrest  for  the  period  daring  which 
the  regiment  is  ooUectiyely  nnder  his  control ;  bat 
the  power  of  dismissal  is  expressly  given  to  the 
commanding  officers  of  the  different  corps.  The 
78rd  paragraph  of  the  Yolnnteer  Segnlations  of 
1878,  makes  it  clear  that  the  commanding 
officer  of  the  regiment  has  nothing  to  do  with 
the  internal  management  of  his  corps,  bnt  is 
responsible  only  for  their  good  condaot,  which  he 
can  enforce  by  arrest.  These  different  corps  are 
formed  into  this  administratiye  organisation  for 
the  purpose  of  uniting  them  under  a  common 
head,  and  securing  them  uniformity  of  drill  and 
instruction ;  but  it  is  not  intended  that  it  should 
interfere  with  their  constitution  as  separate  corps. 

Yield,  J. — I  am  of  the  same  opinion.  If  the 
appellant  was  properly  discharged  the  money  is 
due  from  him.  The  ouestion  is  whether  he  was 
properly  discharged.  Me  was  a  member  of  a  com- 
puiy  forming  with  another  company  the  10th 
Warwickshire  Bifle  Volunteer  Corps.  It  is  an 
undoubted  fact  that  the  person  dismissing  him 
was  the  commanding  officer  of  that  corps.  It  is 
dear  that  under  sub-sect.  1  of  sect.  21  of  the 
Volunteer  Act  of  1863,  he  is  to  judge  of  the 
sufficiency  and  efficiency  of  the  corps  under  his 
charge,  and  for  that  purpose  he  has  the  pov^er  to 
discharge.  The  lieutenant-colonel  commanding 
the  regiment  has  no  power  to  discharge,  but  only 
to  arrest,  and  great  inconyenienoe  would  result 
from  our  adopting  the  argument  of  the  appellant. 
This  corps  did  form  portion  of  the  administrative 
battalion,  and  for  particular  duties  the  lieutenant- 
colonel  was  in  command,  bnt  I  see  nothing  to  take 
oat  of  the  commanding  officer  of  the  corps  the 
authority  vested  in  him  by  the  sub-soct.  2  which  I 
have  already  quoted.  Appeal  dismissed. 

Solicitors  for  appellant.  Field,  Roscoe,  and  Oo., 
for  /.  Boddington,WKrw\c]^, 

Solicitors  for  respondent.  Burton,  Teaies,  and 
Harl,  for  OvereiU  and  Son,  Leamington. 


EXCHEQUER  DIVISION. 

Tuesday,  April  13, 1880. 

(Before  Ebllt,  C.B.  and  Huddlbston,  B.) 

Thb  Gvbbsbbbs  of  thb  Pooe  of  thb  Paeish  of 
LivBBPooL  (apps.)  V.  Thb  Visitors  of  thb 
CouHTT  Lunatic  Astlttm,  Lancastbe,  thb 
JusncBs  OF  the  Pbacb  foe  thb  Countt  of 
Labcastee  (resps.).  (a) 

Pauper  lunatic — SetUement — Refusal  of  parish  to 
remove  lunaiic  after  notice  hy  visitors  of  €isylum 
— Penalty  for  such  refusal — Ltinatic  Asylums 
Ad  1853  (16  ^  17  Vict.  o.  97),  s.  80. 

Ths  overseers  of  a  parish  from  which  a  pauper 
lunatic  has  been  sent  to  a  lunatic  asylum  are 
hound  to  remove  such  hmatic  to  their  parish  after 
notice  in  ivriting  to  do  so  has  been  given  by  the 
derlc  to  the  visitors  of  such  asylum  under  the 
Lunatic  Asylums  Act  1853  (16  #  17  Vict,  c  97), 
s.  80,  although  it  may  have  been  adjudged  that 
fueh  Itmatic  is  **  not  settled  **  in  their  parish,  and 
aUhough  he  has  not  an  ascertained  settlement 
eUewheret  and  are  liable  to  a  penalty  for  rpfusi.ng 

(a)  Eeported  by  W.  E.  OoiiooN,  Eaq^  Barrister-at-Law. 


or  wUfMy  neglecting  to  remove    swik    hmaJbie 
after  dtie  notice. 

Special  case  stated  by  consent  and  by  a  judge's 
order  under  the  provisions  of  the  12  ft  18  Vict, 
c.  45,  after  notice  of  appeal  against  a  conviction  of 
the  overseers  of  the  poor  of  the  parish  of  Liver- 
pool, for  an  offence  against  sect.  80  of  the  Lunatic 
Asylums  Act  1853. 

The  appellants  were  summoned  at  the  instance 
of  the  visitors  of  the  County  Lunatic  Asylam  at 
Lancaster  under  sect  80  of  the  Lunatic  Asylams 
Act  1853  (16  &  17  Vict.  c.  97),  for  having  refused 
or  wilfully  neglected  to  remove  from  the  said 
asylum  a  lunatic  named  Thomas  Noon,  the  said 
overseers  having  been  duly  served  by  the  said 
visitors  with  a  notice  in  writing  to  discharge  the 
pauper  lunatic  signed  by  the  clerk  to  the  visitors. 

The  said  overseers,  in  answer  to  such  summons, 
appeared  before  the  justices  in  petty  sessions  at 
lAucaster  on  the  19th  Oct.  1878,  and  admitted 
the  making  bv  the  visitors  of  the  order  for  the 
discharge  of  the  said  T.  Noon,  and  admitted  the 
service  of  the  notice,  and  a  reqaest  to  and  refusal 
by  them  to  remove  the  said  T.  Noon,  but  urged 
tnat  sect.  80  of  16  ft  17  Vict.  c.  97.  was  not  ap- 
plicable to  the  case  in  question  on  the  ground  that 
the  said  T.  Noon  had  upon  the  30th  May  1878 
been  adjudged  to  be  a  lunatic  not  settled  in  the 
said  parish  of  Liverpool,  and  not  having  an  ascer- 
tainable settlement  elsewhere,  and  had  been  down 
to  the  time  of  the  said  order  of  discharge  detained 
in  the  said  asylum  under  the  said  order  of  the 
30th  May  1878. 

The  facts  of  the  case  were :  That  the  said  T. 
Noon  was  upon  the  11th  March  1868  taken  to  the 
workhouse  of  the  parish  of  Liverpool  by  the 
police,  having  been  found  wandering  in  the 
streets  in  the  said  parish,  and  was  upon  the  13th 
May,  pursuant  to  the  provisions  of  the  Lunacy 
Act,  duly  transferred  as  a  pauper  lunatic  to  the 
said  asylum.  Upon  the  30th  May  following  the 
said  T.  Noon  was  duly  adjudged,  under  the  provi- 
sions of  sect.  98  of  16  ft  17  Vict.  c.  97,  to  be 
legally  chargeable  as  a  pauper  lunatic  to  the  county 
as  before  mentioned. 

It  had  not  been  ascertained  in  what  parish  the 
lunatic  settled,  and  he  still  continued  to  be 
chargeable  to  the  county  in  pursuance  of  the  said 
order,  and  is  still  of  unsound  mind,  and  not  fit 
to  be  at  large ;  but  he  was  at  the  time  of  the  order 
of  the  discharge,  and  at  the  time  of  the  giving  of 
the  notice  of  discbarge,  and  he  still  is,  nt  to  be 
removed  to  and  confined  in  the  lunatic  wards  of  a 
workhouse. 

The  said  justices  in  petty  sessions,  being  of 
opinion  that  the  said  visitors  were  entitled  to  dis- 
charge the  said  pauper  lunatic  and  to  give  notice 
as  aforesaid,  and  that  the  said  overseers  were  not 
entitled  to  refuse  to  remove  the  said  pauper 
lunatic,  and  that  the  case  did  not  come  within  the 
meaning  of  sect.  80  of  16  ft  17  Vict.  c.  97,  con- 
victed the  defendants  in  a  penalty  of  2O0,,  where- 
upon the  defendants  gave  notice  of  appeal  against 
such  decision  nnder  seen.  128  of  the  said  Act. 

If  the  court  shall  be  of  opiniou  that  the 
said  overseers  were  bound  to  have  removed  the 
said  lunatic  in  pursuance  of  the  said  notice,  the 
conviction  is  to  be  affirmed ;  but  if  the  court  shall 
be  of  a  contrary  opinion,  then  the  said  conviction 
is  to  be  quashed. 

16  ft  17  Vicb.  c.  97,  d.  80,  provides : 
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[Gb.  Oab.  Bis. 


WhentlieTintonofanyasvlniiiihallorder  Apftimerla-  f 
SAtio  oonflned  therem  to  be  duohar^ed  therefrom,  it  ■hall  I 
be  lawful  for  them, when  the^r  ehell  see  oeoaaion,  to  send  no- 
tice in  writii»r  Biffned  hj  thair  olerk,  through  their  olerk  or 
otherwise,  oftheir  intention  to  disoharee  snoh  lunatic,  to 
the  overseers  of  the  parish  wherein  it  shall  have  been  ad- 
jndpfed  that  such  lunatic  is  settled,  or,  if  no  such  adjudi- 
cation shall  haye  been  made,  to  the  overseers  of  the  parish 
from  which  such  lunatic  shall  haye  been  sent  to  such 
asylum,  unless  such  lunatio  shall  be  chargeable  to  the 
common  fund  of  any  union;  and  in  any  such  last- 
mentioned  case  to  some  one  relieying  officer  of  such  union, 
and  upon  receipt  of  such  notice  the  overseers  or 
relieving  officers  respectively  shall  cause  such  lunatic, 
upon  his  discharge,  to  be  forthwith  removed  to  their 
parish,  or  to  the  workhouse  of  the  union  at  the  cost  and 
charge  of  their  parish,  or  of  the  common  fund  of  the 
union  as  the  case  shall  require ;  and  anv  oyerseer  or 
relieying  officer  who  shall  refuse  or  wilfully  neglect  to 
remove  such  lunatio  from  the  said  asylum  within  the 
space  of  seyen  daj[s  after  such  notice  shsJlhave  been  sent 
to  him  shall  be  guilty  of  an  offence  against  this  Act,  and 
shall  forfeit  for  such  offence  anjr  sum  not  exceeding  101., 
to  be  recovered  as  other  penalties  imposed  by  this  Act 
are  recoverable. 

Qrahamy  for  the  appellants,  contended  that  the 
oonviotion  was  wrong,  beoanse  sect.  80  of  16  ft  17 
Yiot.  0.  97,  did  not  apply  to  a  oase  where  it  had 
been  adiadged,  as  in  the  present  oase,  that  the 
panper  lanatio  was  "not  settled"  in  a  oertain 
parish,  and .  only  applied  where  it  had  been 
adjadged  that  a  panper  lanatio  is  settled  in  a 
parish. 

B.  8.  Wrighi  was  not  called  upon  to  argne  on 
behalf  of  the  respondents. 

The  Oou&T  (Kelly,  O.B.  and  Hnddleston,  B.) 
were  of  opinion  that  the  meaning  of  sect.  80  was 
clear,  namely,  that  it  was  lawful  for  the  visitors  of 
any  asylam  in  which  a  panper  Innatic  was  con- 
fined to  send  a  notice  in  writing  signed  by  their 
olerk  to  the  overseers  of  the  parish  in  which  it 
had  been  adjadged  that  the  lunatic  was  settled  to 
remove  such  panper  lunatic,  or,  if  no  such  adjudi- 
cation had  been  made,  then  to  give  the  notice  of 
removal  to  the  overseers  of  the  parish  from  which 
snch  pauper  lunatic  had  been  sent  to  the  asylum. 
Here  there  had  been  no  snch  adjudication,  and 
consequently  the  appellants,  from  whose  parish 
the  pauper  lunatic  had  been  sent  to  the  asylum, 
were  bound  to  have  removed  such  lunatic  in 
pursuance  of  the  notice. 

OofwieHon  affirmed. 

Solicitors  for  the  appellants,  Ifoncikfon,  Long, 
and  Oo. 
Solicitors  for  Uie  respondents,  Bower  and  OotUm, 
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Saturday,  Feb.  28, 1880. 

(Before  Lord  Oolb]iii>gb,O.J.,Denman,  J.,  Pollock, 
B.,  Field  and  Stbphsn,  JJ.) 

Be&.  v.  Gbamp.  (a) 

Malidoue  injury  to  person — Administering  noxious 
iking — IfUent  to  procure  miscarriage — 24  ^  25 
Viet,  c  100,  s.  58. 

The  prisoner  gave  a  female  an  ovnce  botUe  full 
of  oUof  juniper t  vfuh  intent  to  procure  her  mis' 
earriaget  and  told  Iher  to  take  it  \n  two  doses,  half 
at  a  time.  She  took  half  of  it  at  one  dose,  and  it 
caused  her  violent  sickness.  The  bottle  contained 
from  500  to  600  drops  of  oU  of  juniper.     Oil  of 

(«)  Beported  by  JoMi  Tbompsom,  Esq.,  Barxiatei^at-Law. 


juniper  ie  used  ae  a  d^iretio  m  tmott  qyueMiss, 
from  five  to  twenty  drops ;  but  when  asmuek  as 
half  an  ounce  is  taken  it  aate  as  an  trritoni,  <mi 
produces  violent  tmrging  and  vomitmg,  whidh 
would  have  a  tendency  to  procure  mieoarriage. 

Held,  that  the  causing  to  be  taken,  as  much  <u  uas 
taken  in  this  case,  was  the  causing  a  nooBUms 
thing  to  be  taken,  within  the  meaning  of  fts 
statute, 

A  thing  ma/y  be  a  noodous  thing  within  the  etaiute,  if 
when  taken  in  a  large  quantity  itjoroves  injurious, 
although  when  taken  in  a  small  quantity  U  is 
beneficial. 

Case  reserved  for  the  opinbn  of  the  Court  bf 
Denman,  J. 

John  Lionel  Cramp  was  tried  and  oonvtotsd 
before  me  at  the  last  Maidstone  Assises  on  sn 
indictment  which  alleged  that  he  '*  felonioosly  did 
unlawfully  cause  to  be  taken  by  one  Bllen  Elisa- 
beth Yerrall "  a  certain  nozioas  thing,  to  wit,  a 
large  quantity,  to  wit,  half  an  ounce  "of  oil  of 
juniper,  with  intent  felonioasly  to  proonre  the 
miscarriage  of  the  said  Ellen  Elisabeth  YerrBll, 
against  the  form  of  the  statute,"  Ac 

The  statute  referred  to  is  the  24A  25y!ot.o. 
100,  B.  58. 

It  was  proved  that  the  prisoner  did,  with  intent 
to  procure  the  miscarriage  of  Yerrall,  who  was 
witn  child  by  him,  give  her  an  ounce  bottle  full  of 
oil  of  juniper,  aiid  tell  her  that  she  must  take  it,  half 
of  it  at  a  time,  in  two  doses. 

She  accordingly  on  the  following  morning  took 
half  the  contents  of  the  bottle,  which  caused 
violent  sickness,  of  which  she  informed  the  pri- 
soner, who  told  her  not  to  mention  that  he  had 
given  it,  or  he  might  be  transported,  and  said  that 
she  would  not  now  have  a  child. 

She  did  not  in  fact  miscarry,  but  was  with 
child  at  the  time  of  the  trial. 

There  was  evidence  that  the  bottle  given  by  the 
prisoner  contained  500  to  600  drops  of  oil  ol 
juniper ;  that  oil  of  juniper  in  small  quantities,  of 
from  five  to  twenty  drops,  is  commonlv  used 
without  any  bad  effects  as  a  diuretic  and  other- 
wise, but  that  taken  in  a  dose  of  half  an  ounce  it 
ficta  as  a  powerful  stimulant  and  irritant,  and 
produces  violent  purging  and  vomiting,  which 
would  have  a  tendency  to  produce  miscarriage  by 
reason  of  the  shock  to  the  system  and  the  strain- 
ing of  the  parts,  consequent  apon  the  pnrging 
or  vomiting,  and  that  a  dose  of  half  an  ounce  <» 
oil  of  juniper  would  be  a  very  dangerous  dose  to 
administer  to  a  pregnant  woman ;  bat  the  dan^ 
would  consist  in  the  high  probability  of  its  caosmg 
miscarriage,  which  is  always  more  or  less  dan* 
gerous  to  a  woman,  and  not  in  the  probability  of 
any  mischief  of  anv  other  kind. 

it  was  contended  for  the  prisoner  that  there  was 
no  evidence  of  the  prisoner  having  caused  to  be 
taken  "a  noxious  thing  "within  the  meaoin£of 
the  statute,  as  the  evidence  only  showed  that  oil 
of  juniper  would  be  noxious  when  taken  in  exoess. 

The  learned  Judge  told  the  jury  that  if  they 
were  satif-fied  that  the  prisonei-  had  given  the 
prosecutrix  the  full  ounce  bottle  of  oil  of  juniper, 
and  told  her  to  take  half  with  the  intent  of  caus- 
ing her  to  miscarry,  and  if  they  thought  that  such 
a  dose  of  oil  of  juniper  was  a  noxious  thing,  as 
bein^  calcolated  to  injure  the  health  of  the  prose* 
cutrix  by  oausinfl;  her  to  miscarry,  they  might 
find  him  guilty,  which  they  did. 
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Beg.  v.  Boadlet. 


[Gs.  Gas.  Bes. 


No  oase  was  cited  at  the  trial  upon  the  ques- 
tion, bat  the  counsel  for  the  prisoner  having  sub- 
sequently  called  attention  to  the  case  of  Beg, 
y.  Hennah  (13  Goz.  G.  G.  547),  the  learned  judge 
«tated  the  above  case  for  the  Gourt  of  Grimiiuil 
AppeaL 

See  also  Beg  v.  Isaacs  (32  L.  J.  52,  M.  G.;  9  Gox 
€.  C.  228). 

If  the  Gourt  thought  that  there  was  evidence 
that  the  half  ounce  of  oil  of  juniper  taken  by  the 
prosecutrix  was  a  noxious  thinpp  within  the  mean- 
ing of  sect.  58  of  24  and  25  Yict.  c.  100,  the  con- 
viction was  to  stand ;  if  otherwise,  to  be  quashed. 

D.  Kingsfard  (Mead  with  him)  for  the  prisoner. 
—Sect  58  of  24  &  25  Yict.  o.  100,  enacts  that 
-**  Every  woman  being  with  child  who,  with  intent 
to  procure  her  own  miscarriage,  shall  unlawfully 
^minister  to  herself  any  poison  or  other  noxious 
thing.  .  .  .  and  whosoever,  with  intent  to  procure 
the  miscarriage  of  any  woman,  whether  she  be  or 
be  nob  with  child,  shall  unlawfully  administer  to 
her  or  cause  to  be  taken  by  her  any  poison  or 
othernoxious  thing.  .  .  .  shall  be  guilty  of  felony." 
The  words  "or  other  noxious  thing"  being 
coupled  with  the  word  "  poison  "  mean  something 
ejusdem  generis  with  poison,  that  is,  something 
in  its  own  nature  poisonoas  or  noxious,  and  not 
something  which  is  only  injurious  when  taken  in 
large  qaantities.    Cases  cited : 

Esg,  Y.  Henndh  {uU  tup,)  ; 

Reg.  T.  laaact,  L.  &  C.  220,  9  Goz  C.  C.  228 ; 

Beg,  Y,  Perry,  2  Cox  C.  C.  223. 

A.  B,  Kelly,  for  the  prosecution,  was  not  called 
upon  to  argue. 

Lord  Golebiooe,  C.J. — I  am  of  opinion  that 
the  conviction  should  be  affirmed.  The  mate- 
rial words  of  the  statute  24  &  25  Yict.  c.  100, 
s.  58,  are  "Whosoever,  with  intent  to  pro- 
cure the  miscarriage  of  any  woman,  whether 
she  be  or  be  not  with  child,  shall  unlawfully 
administer  to  her  or  cause  to  be  taken  by  her 
any  poison  or  other  noxious  thiuff,"  shall  be 
guilty  of  felony.  In  this  case  the  prisoner 
caused  to  be  taken  by  the  woman  a  quantity  of  oil 
of  fnniper  with  intent  to  procure  miscarriage,  a 
quantity  which  did  cause  violent  sickness,  and 
which  if  the  whole  supplied  had  been  taken,  might 
have  done  more  iniury.  The  question  is  whether 
he  was  c^ilty  of  administering  a  poison  or  other 
noxious  thing  with  intent  to  procure  miscarriage 
within  the  meaning  of  the  statute.  The  intent 
was  proved,  and  it  was  farther  proved  that 
oil  of  juniper  is  noxious  when  administered 
in  the  quantity  proved  to  have  been  taken  in 
this  case.  Then  why  was  there  not  the  ad- 
ministration of  a  noxious  thing  P  It  was  said  that 
"  noxious  thing  "  in  the  statute  means  some  kind 
of  poison,  and  probably  that  is  so.  But  what  is 
a  poison?  It  is  something  which  when  admi- 
nistered is  injurious  to  health  or  life.  There  is 
hardly  any  active  drug  which  taken  in  large  quan- 
tities may  not  be  so,  and,  on  the  other  hand,  there 
is  hardly  any  poison  which  may  not  in  small 
qaantities  be  useful  and  salutary.  It  is  therefore 
in  each  case  a  question  of  the  quantity  and  the 
circumstanoes  under  which  it  is  aclministered.  It 
is  in  each  case  a  question  for  the  jury  whether  the 
thing,  administered  as  it  was  under  the  circum- 
stances, is  a  "  noxious  thing."  Here  the  thing  as 
administered  was  proved  to  be  noxious,  and  the 
intent  was  proved  to  be  criminal.    The  ingredients 

Mas.  Oas.— Yol.  XTL 


of  the  offence  were  therefore  established.  None 
of  the  coses  cited  touched  the  question.  In  Bea, 
V.  Isaacs  the  drug  was  not  shown  to  be  capable 
of  doing  hum.  In  Beg.  v.  Perry  the  quantity 
administered  was  so  small  as  to  be  innocuous; 
and  in  Beg  v.  Hennah  {uhi  sup,)  the  thing  taken 
was  not  noxious,  in  the  quantity  administered. 
We  are  not  precluded  therefore  oy  authority  for 
holding,  on  principle  and  good  sense,  that  if  a 

Serson  causes  to  oe  taken,  with  intont  to  pro- 
uce  miscarriage^  something  which  in  the  way  it 
is  administored  is  noxious,  he  causes  a  noxious 
thing  to  be  taken.  The  conviction  therefore  will 
be  affirmed. 

Denman,  J. — I  am  of  the  same  opinion.  I  never 
had  any  serious  doubt  that  where  a  person  ad* 
ministers  with  the  intent  in  the  section  a  thing  in 
such  a  large  quantity  as  to  be  noxious,  though 
innocuous  when  taken  in  a  small  quantity,  he 
commits  an  offence  within  the  enactment. 

Pollock,  B.  concurred. 

Field,  J. — I  am  of  the  same  opinion.  The 
section  speaks,  first,  of  poisons;  secondly,  of 
other  noxious  things.  If  the  thing  administored 
is  a  known  recognised  poison,  I  think  the  offenoe 
may  be  committed,  though  the  q^uantity  given  is 
so  small  as  to  be  incapable  of  doing  harm.  The 
thing  administered  in  this  case  was  oil  of  juniper, 
and  the  quantity  taken  was  proved  to  be  noxious. 
I  think  it  was  therefore  a  noxious  thing  within 
the  meaning  of  the  statute. 

Stephen,  J. — I  am  of  the  same  opinion.  The 
case  depends  upon  the  same  principle  as  Beg.  v. 
Hennah,  It  is  clear  to  me  that  the  causing 
to  be  taken  half  an  ounce  of  oil  of  juniper, 
and  which  produced  violent  sickness,  was  causing 
to  be  administered  a  noxious  thine:  within  the 
meaning  of  the  statute.  As  to  the  administration 
of  "  poison,"  certain  things  are  known  as  poisons, 
and  as  to  these  possibly  the  administration  of  a 
small  quantity  with  the  criminal  intent  would  be 
within  the  statute. 

Oonvidion  affirmed. 

Solicitors  for  prosecution,  Oripps  and  Sons,  Tun- 
bridge  Wells. 

Solicitor  for  prisoner,  /.  L.  Langham,  Uckfield. 


Saiwrday,  May  1, 1880. 
(Before  Kellt,  G.B.,  Lush,  Denkan,  Lopes,  and 

BOWEN,  JJ.) 

Keg.  V,  BoADLBT.(a) 

Indecent  assault — Child  of  tender  years— Consent 

— Direction  to  jury — Practice. 

On  the  trial  of  an  indictment  for  an  indecent 
assault  upon  a  little  girl  only  seven  years  of 
age,  the  child  was  examined  as  a  witness.  The 
prisoner* s  counsel  proposed  to  address  the  jury  on 
the  consent  of  the  child  to  the  assaidt.  The 
chairman  refused  to  aUow  him  to  do  so,  ruling 
that  a  child  of  seven  years  old  might  submitp  hut 
could  not  give  consent  to  the  assault.  The 
prisonei'  was  convicted. 

Held  that  the  conviction  must  he  quashed. 

At  the  Easter  General  Quarter  Sessions  of  the 
Peace  for  the  county  of  Leicester  held  on  the 
6th  April  1880  in  the  castle  of  Leicester  in  and 
for  the  said  county,  the  following  case  was  re- 

(a)  Beported  l)j  John  Thoxpson,  Esq.,  Barrlater-at-Lavr 
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served  for  the  opinion  of  the  High  Court  of  Justice 
by  Sir  Henry  St.  John  Halford,  Bart.,  deputy- 
chairman  of  the  said  county. 

Edward  Boadley  (aged  twenty)  was  indicted  for 
apsaulting  Sarah  Ann  Burton,  a  child  of  seven 
years  old. 

According  to  the  evidence  given  at  the  trial,  the 
mother  oS  the  child  noticing  that  she  had  a  dis- 
charge from  her  private  parts,  took  her  to  a  sur- 
geon for  advice,  who  treated  the  case  as  one  of 
gonorrhoea. 

In  consequence  of  this,  inquiries  were  made, 
and  the  child  stated  at  the  trial  that  she  and 
another  child  of  a  like  age  had  been  accustomed 
to  ride  with  the  prisoner  in  his  milk  cart,  and  that 
on  one  occasion  she  and  the  prisoner  got  out  of  the 
cart  and  went  into  a  yard,  that  there  the  prisoner 
undid  his  trousers,  and  lifted  up  her  clothes, 
putting  his  private  parts  against  her  own. 

The  prisoner  on  being  examined  by  a  surgeon 
was  found  to  be  diseaped,  and  in  such  a  state  that 
contact  with  his  person  mi^ht  have  infected  the 
child  in  the  manner  described  by  the  surgeon. 
There  was  no  sisru  of  penetration  or  of  violence. 

The  prisoner  was  defended  by  counsel,  who  pro- 
posed to  address  the  jury  on  the  question  of  the 
child's  consent  to  the  prisoner's  act. 

The  Chairman,  however,  refused  to  allow  the 
question  of  consent  to  be  put  to  the  jury,  ruling 
that  a  child  of  seven  years  old  might  submit,  but 
is  incapable  of  giving  consent  in  such  a  case. 

The  prisoner  was  convicted  and  sentenced  to 
twelve  months'  imprisonment,  with  hard  labour. 
He  is  now  undergoing  his  sentence. 

The  question  reserved  for  the  Court  is  the  cor- 
rectness or  otherwise  of  the  chairman's  ruling  in 
the  case.  H.  St.  John  ELalpord. 

Hensman  appeared  for  the  prisoner. 

Prosser  for  the  prosecution. 

Denman,  J. — Is  not  this  case  concluded  by  the 
decision  of  this  court  in  Beg.  v.  Bead  and  others 
(1  Den.  C.  Cas.  377 ;  3  Cox  C.  Cas.  266)  P  (a) 

Lush,  J. — ^The  ruling  of  the  chairman  cannot  be 
supported. 

By  the  Court  :  /^      •  i  •  i  j 
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COURT  OF  APPEAL. 

SITTINGS  AT  WESTMINSTER. 
Dec.  6, 1879,  and  April  30, 1880. 

(Before   Lord    Colekidge,  C.J.   and  B&ett  and 

Cotton,  L.JJ.) 

Hintonv.The  Swihdon  NbwTown  Local  Board.(6) 

APPEAL  FROM  THE  QUEEN's  BENCH  DIVISION. 

Practice — Appeal — Case  stated  hy  quarter  sessions 
—Public  HeaUh  Act  1875  (38  ^  39  Vict,  c.  65) 
8.  269,  suh'sect.  7— Judicature  Act  1873  (36  ^  37 
Vict,  e,  66),  s,  45. 

(a)  In  Reg  y.  Read  the  jury  retnmed  a  verdict  of 
"  Guilty ;  the  ohild  being"  an  assenting  parly,  bnt  that 
from  her  tender  j^ears  uie  did  not  Imow  what  she  was 
abont."  An  obvionalT  imperfect  verdict.  See  Beg.  v. 
Lock  (L.  Eep.  C.  Cas.  B.  10 ;  12  Cox  C.  Caa.  244). 

(I)  Reported  by  P.  B.  Hutchins,  EbQm  Barrister-«t-Law. 


An  appeal  does  not  lie  from  ihe  decision  of  a 
divisional  court  on  a  special  case  stated  by  a 
court  of  Quarter  sessions  under  the  Public  HeaUk 
Act  1875  (38  ^  39  Vict.  c.  65),  sect,  269,  sub-secL 
7,  unless  the  Divisional  Cowrt  gives  leave  to 
appeal. 

An  order  of  jastices  had  been  made  directing 
Hinton,  the  appellant,  to  pay  the  sam  of  29Z.  19«.4^ 
the  amount  apportioned  to  him  of  certain  expenses 
incarred  by  the  local  board  under  the  Foblic 
Health  Acts  in  sewering  and  levelling  a  street. 

This  order  was  quashed  on  appeal  by  the  oonrt 
of  quarter  sessions,  on  the  ground  tnat  at  the 
time  of  the  completion  of  the  works  the  appellant 
was  not  the  owner  of  the  premises  in  respect  of 
which  the  apportionment  was  made.  A  special 
case  was  stated  for  the  determination  of  the 
Queen's  Bench  Division  under  the  Public  Health 
Act  187o  (33  &  39  Yiot.  o.  65),  sect.  269.  sub-sect. 
7,  the  words  of  which  are  set  out  in  the  judgment 
of  the  Court  of  Appeal. 

CocKBUEN,  G.J.  and  Mellor,  J.  held  Ihat  the 
decision  of  the  quarter  sessions  was  right,  and  the 
appellant  was  not  liable ;  their  decision  is  reported 
40  L.  T.  Bep  N.  S.  424. 

The  local  board  appealed. 

No  leave  to  appeal  was  given. 

Dec,  6,  IS79.— Mellor,  Q.O.  {G,  P.  Goldn&y  with 
him),  for  Hinton,  took  a  preliminary  objectioD  to 
the  appeal.  By  the  Judicature  Act  1873,  s.  45  (a), 
no  appeal  lies,  because  no  leave  to  appeal  was 
given.  The  decision  of  the  House  of  Lords  in  The 
Overseers  of  the  Poor  of  WaUall  v.  The  London  and 
North-  Western  Railwa,y  Company  (39  L.  T.  Bep. 
K.  S.  453;  L.  Bep.  4  App.  Gas.  30)  is  distinguish- 
able, for  it  turnea  upon  sect.  19  of  the  Judicature 
Act  1873,  not  on  sect.  45. 

A,  Charles,  Q.C.  {BavenhiU  with  him),  for  the 
local  board.  —  The  judgments  delivered  in  the 
House  of  Lords,  in  the  case  oited,  show  that  an 
appeal  lies. 

Cur.  adv.  vulf, 

April  30, 1880.— The  judgment  of  the  Gonrt  was 
delivered  by 

GoTTON,  L.J.  —  The  only  question  which  we 
have  to  determine  in  this  case  is,  whether  an 
appeal  lies.  The  facts  are  as  follows :  An  order 
had  been  made  by  the  magistrates  on  the  appellant 
to  pay  to  the  respondents,  the  local  board,  the 
amount  which  they  claimed  as  the  appellant's 
share  of  the  expense  of  sewering  and  levelling  a 
street  The  sessions  quashed  this  order,  snbj«!Ct 
to  a  special  case,  and  on  hearing  the  special  case 
argued  the  Queen's  Bench  Division  idGurmed  the 
order  of  the  sessions,  and  the  local  board  now 

(a)  36  &  37  Vict.  0.  66,  8.  45 :  '' All  appeals  from  pet^ 
or  qnarter  sessions,  from  a  County  Court,  or  from  aQ7  • 
other  inferior  conrt,  which  might  before  the  passisg  w 
this  Act  have  been  bronght  to  any  conrt  or  jndge  whoae 
jurisdiction  is  by  this  Act  transferred  to  the  High  Conit 
of  Justice,  may  be  heard  and  determined  by  diTiuonsl 
courts  of  the  said  High  Conrt  of  Jnstioe,  consisting  re- 
spectively  of  such  of  tne  judges  thereof  as  may  from  time 
to  time  be  assigned  for  that  purpose,  pursuant  to  roles 
of  court,  or  (subject  to  rales  of  ooni^)  as  may  he  so 
assigned  aocordinff  to  arraxigements  made  for  the  pui^ose 
by  the  judges  of  the  said  High  Court.  The  detemuas- 
tion  of  such  appeals  respective^  by  such  diTisioiisl 
courts  shall  be  final,  unless  special  leave  to  appeal  from 
the  same  to  the  Court  of  App^d  shall  be  given  by  the 
divisional  oonrt  by  which  any  such  appeal  from  an 
inferior  court  shall  have  been  heard.'* 
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bring  an  appeal  to  ns.  It  was  objected  that  sect. 
45  of  the  Jndicatare  Aot  1873  prevented  an  appeal 
lying  to  ns  on  an  appeal  from  qaarter  sessions, 
nnless  the  Divisional  Court  gave  leave  to  appeal. 
Prima  facie  this  was  an  appeal  from  quarter 
sessions  within  the  meaning  of  the  section,  but 
the  case  stood  over  on  the  question  whether  the 
case  of  the  Overseers  of  fhe  Poor  of  Walsall  v. 
The  London  and  North' Western  Railway  Company 
(39  L.  T.  Eep.  N.  S.  453 ;  L.  Eep.  4  App.  Gas.  30) 
was  not  an  authority  in  favour  of  the  appeal ;  that 
is,  not  the  decision  itself,  but  certain  expressions 
in  the  speeches  delivered  by  the  noble  lords  in 
that  case,  to  the  effect  that  sect.  45  had  no  appli- 
cation. There  was  leave  to  appeal  in  that  case, 
and  the  question  was  raised  whether  the  appeal 
could  be  entertained.  We  must  consider  what  the 
two  cases  are.  In  the  Walsall  case  the  House  of 
Lords  decided  that  there  was  an  appeal  by  sect. 
19  of  the  Judicature  Act  1873,  and  that  sect.  45 
did  not  apply ;  there  it  was  an  order  of  sessions, 
which  came  before  the  Queen's  Bench  Division  on 
a  case  stated,  and  the  Honse  of  Lords  held  that 
the  Queen's  Bench  Division  were  not  merely  giving 
an  opinion,  but  were  making  an  order  within 
the  meaning  of  sect.  19;  they  were  not  exercising 
an  appellate  jurisdiction,  but  an  original  jurisdic- 
tion,  in  supervising  the  order  of  sessions.  Here, 
however,  though  tne  case  was  before  the  Queen's 
Bench  Division,  it  mi^ht  equally  well  have  been 
before  some  other  division  of  the  High  Court.  The 
right  to  state  a  case  is  given  by  38  &  39  Yict. 
a  55,  s.  269,  which  gives  a  right  of  appeal  to 
quarter  sessions,  and  provides  by  sub- sect.  7  that, 
"the  decision  of  the  Court  of  Appeal  shall  be 
binding  on  all  parties ;  provided  that  the  Court  of 
Appealmay,  if  such  court  thinks  fit,  state  the  facts 
specially  for  the  determination  of  a  Superior 
Gonrt."  In  onr  opinion  this  was  an  appeal  from 
quarter  sessions  to  the  High  Court  of  Justice 
within  the  meaning  of  sect.  45  of  the  Judicature 
Act  1873,  and  the  decision  of  the  Queen's  Bench 
Division  is  final  because  the  court  refused  to  give 
leave  to  appeal.  We  are  therefore  of  opinion  that 
the  prelimmary  objection  must  prevail,  and  the 
appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  from  the  order  of 
justices,  Olarke,  Woodcock, and Bylandftor  Kennei/r 
and  Tombs,  Swindon. 

Solicitor  for  the  local  board,  W.  Moon, 


Dec  20, 1879,  and  March  13, 1880. 

(Before  Bkamwell,  Cotton,  and  Thesioeb,  L.J  J.) 

The  Tu:ibbid6B  Wells  Local  Boabd  v. 

AciLKOYD.(a) 

Public  HeaUh  Act  1875  (38  ^  39  Vict.  c.  55),  ss, 
150, 179, 180,  257— Bepair  of  street  not  being  a 
highwau  repa/irahle  by  inhoMtants  at  large — 
Apporttonmemi  by  surveyor  of  expense  among 
owners  of  ahuttmg  'premises — Bisjpvied  appor- 
iiowment — Reference  to  arbitraiion — Re-appor* 
tionment  by  arbitrator — Liability  of  owners  to 
payment  of  re-apportioned  am^ounts — Enforcing 
payment  of  by  action — Notice. 

The  Public  Health  Act  1875  (38  ^  39  Vict.  c.  55), 
by  sect.  150,  provides  that  where  any  street  within 

(a)  Beportod  l^  A.  H.  BmimoH,  Esq.,  Barristeiwit-Law. 


any  urban  district  (not  being  a  highway  repair" 
able  by  the  inhabitants  at  large),  or  the  carriage 
way, footway,  or  any  other  part  of  such  street,is  not 
severed,  levelled,  paved,  and  so  forth,  to  the  satis- 
faction  of  the  urban  authority,  such  atUhority 
moAf  give  notice  to  the  owners,  Sfc.  of  the  premises 
fronting  stich  street,  requiring  them  to  sewer,  level, 
pave,  gfc.  such  street  within  a  time^spedfied ; 
and  if  such  notice  is  not  complied  wiin,  the  tcrban 
authority  may  execute  the  works  mentioned  and 
referred  to  ih&rein,  and  may  recover  in  a  summary 
manner  the  eaypenses  incurred  by  them  in  so  doing 
from  the  owners  in  default,  according  to  the 
frontage  of  their  respective  premises,  and  in  such 
proportion  as  is  settled  by  the  surveyor  of  the 
urban  authority,  and  in  case  of  dispute,  by  arbi" 
tration  in  manner  provided  by  tJie  said  Act.  By 
sect.  257,  the  amount  settled  and  apportioned  by 
the  surveyor  is  made  binding  and  conclusive  on 
sv^h  owner,  unless  he  shall  within  three  months, 
by  written  notice,  dispute  the  same;  and  by  sect. 
180,  svl}'sect.  15,  the  award  of  the  arbitrator  is 
made  final  and  binding  on  all  parties  to  the 
reference. 

The  owners  of  the  premises  fronting  the  street  in 
question  having  failed  to  comply  with  the  notice 
given  to  them  by  the  plaintiffs  {the  urban  au- 
thority),requiring  them  to  pave,  §rc.  the  said  street, 
the  plaintiffs  executed  the  necessary  works  al  a 
cost  of  40^61,  lbs.  lid.,  which  amouriwas  assessed 
and  apportioned  by  their  surveyor  amongst  the 
severcu  owners,  a>ccording  to  their  frontages  ;  the 
arnovnt  so  apportioned  to  the  defendant,  as  one 
of  such  owners,  being  80L  12s.  6(2.,  which  he  duly 
paid  without  any  objection  or  dispute.  Certain 
of  the  other  owners  having  disputed  the  survey ot'e 
apportionment,  such  dispute  was,  by  agreement 
between  them  and  the  board,  referred  to  an  arbi* 
1/raior,  who  made  a  re-apportionment  of  the  said 
sum  of  4036Z.  lbs.  lid.  amongst  all  the  owners  of 
the  abutting  premises,  and  in  such  apportionment 
apportioned  the  sum  of  901. 17s.  lOd.  as  the  amount 
chargeable  to  the  defendant  in  respect  of  his  pre' 
mises  instead  of  the  SOL  12s.  6d.  apportioned  by 
the  surveyor  and  already  paid  by  the  defendant 
as  aforesaid. 

The  defendant,  who  was  no  ^arty  to  thereference,  aTtd 
had  no  notice  of  any  objection  to  the  surveyor's 
assessment  or  of  the  arbitration,  denied  his  Ua- 
bUity  to  this  extra  sum  demanded  of  him  by  the 
plaintiffs : 

Held,  that  the  defendant  was  not  liahle. 

This  was  an  appeal  from  the  decision  of  the  Ex- 
chequer Division  (reported  41  L.  T.  Bep.  N.  S. 
100),  upon  a  case  stated  on  appeal  by  the  defendant 
from  the  decision  of  the  Judge  of  the  County 
Court  of  Kent,  as  follows  : 

1.  This  was  an  action  brought  in  the  County 
Court  of  Kent,  at  Tunbridge  Wells,  to  recover  the 
sum  of  lOL  bs.  id.,  and  the  following  are  the  parti- 
culars of  the  plaintiffs'  claim  : 

The  plaintiff's  claim  of  the  defendant  the  sum  of 
lOZ.  bs.  4i.,  being  the  amount  remaining  due  from 
the  defendant  to  the  plaintiffs  in  respect  of  the 
sewering,  levelling,  metalling,  paving,  and  channel- 
ling a  certain  street  or  highway  called  ''Broad- 
water Dovrn-road,"  within  the  plaintiffs*  district, 
not  being  a  street  or  highway  repairable  by  the 
inhabitants  at  large. 

2.  On  the  hearing  of  this  action  before  the 
County  Court  Judge  at  Tunbridge  Wells,  on  the 
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25th  Oct.  last,  the  following  facts  were  proved  or 
admitted : 

3.  The  plaintiffs  are  the  nrban  sanitary  autho- 
rity under  the  Public  Health  Act  1875,  for  the 
district  of  iTunbridge  Wells.  The  defendant  is 
the  owner,  within  the  meaning  of  the  Public  Health 
Act  1875,  of  premises  abutting  upon  tibie  street  or 
highway  fpilled  "  Broadwater  Down-road,"  within 
the  said  district.  Broadwater  Down-road  is  a 
street  or  highway  not  repairable  by  the  inhabitants 
at  large. 

4.  On  the  9th  May  1876  the  plaintiffs,  as  such 
urban  authority  as  aforesaid,  served  the  defendant 
with  a  notice  under  the  150th  section  of  the  Public 
Health  Act  1875,  to  sewer,  level,  pave,  fla^,  and 
channel  the  said  street  or  highway  within  the 
time  and  in  the  manner  specific  in  such  notice, 
and  according  to  plans  and  sections  deposited  in 
the  of&ce  of  the  said  urban  sanitury  autnority,  at 
the  Town  Hall,  in  Tunbridge  WeUs.  A  copy  of 
such  notice  is  annexed  hereto,  and  forms  part  of 
this  case. 

5.  The  said  street  or  highway  was  not  sewered, 
levelled,  paved,  flagsed,  and  channelled  by  the 
defendant  (and  the  other  owners  of  premises  abut- 
ting upon  the  said  highway),  in  pursuance  of  the 
notices  served  upon  him  and  them  in  that 
behalf. 

6.  The  plaintiffs,  as  such  urban  sanitary  autho- 
rity, accordingly  themselves,  after  the  expiration  of 
the  time  mentioned  in  such  notices,  executed  the 
works  therein  referred  to,  and  properly  expended 
in  and  about  such  works  the  sum  of  40362. 159.  lid. 

7.  A  app)ortionment  was  thereupon  made  by  the 
surveyor  of  the  said  plaintiffs  of  the  said  sum  of 
4036Z.  159.  lid.  upon  the  owner  of  the  premises 
abutting  upon  the  said  road,  according  to  their 
frontages,  and  from  such  apportionment  it  ap- 
peared that  the  sum  of  80l  12s.  6d.  had  been 
apportioned  upon  the  defendant  as  his  share  of  the 
said  sum. 

8.'  Notice  in  writing  of  the  said  apportionment, 
under  the  hand  of  the  surveyor  and  clerk  of  the 
said  plaintiffs,  was  served  upon  i^e  def endemt  on  or 
about  the  23rd  July  1877,  and  in  such  notice  it  was 
stated  that  the  aforesaid  apportionment  of 
801. 129.  6d.  upon  the  defendant  would  be  bindins 
and  conclusive  upon  him,  unless  within  the  period 
of  three  months  from  the  date  of  such  notice  he 
should,  by  notice  in  writing  to  the  said  plaintiffs,  as 
the  urban  sanitary  authority,  dispute  tne  same.  A 
copy  of  such  notice  is  annexed  and  forms  part  of 
this  case. 

9.  The  defendant  did  not  within  the  said  three 
months,  or  at  anj  time,  give  notice  to  the  said  urban 
sanitary  authontjr  of  any  intention  to  dispute  the 
surveyor's  apportionment ;  and  on  the  3rd  Oct.  1877 
the  defendant  duly  paid  to  the  plaintiffs  the  said 
sum  of  801. 12s.  6d.,  being  the  amount  so  app)or- 
tioned  upon  him  by  the  surveyor  as  aforesaid. 
Certain  others  of  the  owners  of  lands  abutting 
upon  the  said  road  in  like  manner  as  the  defendant 
did  not  dispute  the  apportionment  made  upon 
them  by  the  said  surveyor,  and  accordingly  paid  the 
amounts  so  apportioned  up)on  them. 

10.  Certain  others  of  the  owners  of  property 
abutting  upon  the  said  road  gave  notice  to  the 
plaintif&i  of  their  intention  to  dispute  the  appor- 
tionment made  by  the  said  surveyor  upon  them, 
and,  in  pursaance  of  the  provisions  of  the  Public 
Health  Act  1875,  such  owners  and  the  plaintiffs, 
as  the  urban  authority  for  the  district,  tnereupon 


agreed  that  such  dispute  should  be  referred  to  the^ 
arbitration  of  Mr.  A  Wills,  Q.C. 

11.  The  said  A.  Wills,  Q.C.  bv  his  award 
made  a  reapportionment  amongst  afi  the  owners 
of  premises  abutting  up)on  the  said  road  (the 
defendant  amongst  the  number)  of  the  said 
4036Z.  159.  lid.  aforesaid,  and  in  such  reappor- 
tionment he  apportioned  the  sum  of  90L  179.  lOd. 
as  the  amount  chargeable  to  the  defendant  in 
respect  of  his  premises  abutting  upon  the  said  road 
instead  of  the  said  802. 129. 6<2.  apportioned  by  the 
surveyor  as  aforesaid.  A  copy  of  the  said  reap- 
portionment is  annexed  to  and  forms  part  of  this 
case. 

12.  The  defendant  had  no  notice  whatever  of  the 
proceedings  taken  before  the  said  A.  Wills,  Q.G. 
nor  of  the  agreement  between  the  owners  afore- 
said and  the  plaintiffs  to  refer  to  the  said  A.  Wills, 
Q.C.  the  matters  then  in  dispute  between  them;, 
nor  was  the  defendant  in  any  way  a  party  to  the 
said  arbitration,  nor  was  he  represented  before  the 
said  A.  WiUs,  Q.C.,  and  the  said  award  of  the  said 
A.  Wills,  Q.C.  was  made  entirely  without  his 
knowledge,  approbation,  or  consent. 

13.  A  notice  in  writing  of  the  said  re-apportion* 
ment  from  the  local  board  to  the  defendant  was 
served  upon  him  by  the  said  plaintiffs  on  the  26th 
April  1878,  which  was  the  nrst  time  notice  waa 
given  to  him  of  the  same,  and  a  demand  was 
then  made  upon  him  for  payment  of  the  sum  of 
901. 179. 10(2.,  being  the  amount  so,  re-apportioned 
upon  him  as  aforesaid. 

14.  The  plaintiffs  have  credited  the  defendant 
with  the  sum  of  802. 129.  6d.  so  paid  as  aforesaid, 
and  the  sum  of  102.  59.  4c2.  claimed  in  this  action 
as  the  difference  between  the  surveyor's  appor- 
tionment and  the  amount  re-apportioned  by  the 
said  A.  Wills,  Q.C. 

17.  The  learned  judge  was  of  opinion  that  the 
apportionment  of  the  surveyor,  though  binding  and 
conclusive  upon  the  defendant,  was  not  binding  and 
oondusive  upon  the  plaintiffs,  and  that  the  sur- 
veyor's apportionment  having  been  disputed  by 
some  of  the  owners  of  premises  abutting  upon  the 
said  road,  it  was  competent  to  the  arbitrator  to 
make  a  re-apportionment  of  the  expenses  amongst 
the  whole  of  tne  owners,  and  that  the  plaintiffs  were 
entitled  to  recover  from  the  defendant  the  amount 
apportioned  up)on  him  by  the  arbitrator,  and  he 
gave  judgment  for  the  plaintiffs  for  the  amount 
claimed. 

Upon  appeal  to  the  Excheouer  Division,  the 
court  (Kellv,  C.B.  and  Huddleston,  B.)  being 
equallj[  divided,  the  decision  of  the  County  Court 
Judge  in  favour  of  the  plaintiffs  stood. 

The  defendant  now,  by  leave,  appealed  to  this 
court. 

Oave,  Q.C.  (with  him  Edward  PoUock)  for  the  ap- 
pellant.— ^The  appellant  had  no  voice  whatever  in  the 
appointment  of  the  arbitrator.  The  plaintiffs  had 
adopted  the  apportionment  of  the  surveyor. 
Whatever  the  apportionment  of  the  surveyor  may 
be,  the  appellant  could  appeal  against  it  by  ap- 
pointing an  arbitrator  of  his  own  choice.  Bat  be 
cannot  appeal  against  what  the  arbitrator  has  done» 
and  he  had  no  voice  in  his  appointment. 

Webster,  Q.C.  {Erahine  Pollock  with  him)  for 
the  respondents.  —  The  local  board  have  spent 
40362.  in  doing  work  which  the  frontagers  would 
not  do.  The  board,  as  well  as  all  the  ratepayers,  are 
to  be  bound  by  the  award,  and  the  apportionment 
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is  never  condnsiye  tintil  the  three  months  are  oyer, 
daring  whioh  there  is  a  right  of  appeal.  If 
nobody  raises  the  question,  the  person  who  has 
been  rated  too  low  mast  get  the  advantage  of  it. 
By  sub-sect.  15  of  sect.  180,  the  award  of  the  arbi- 
trator is  to  be  final  and  binding  on  "all  parties  to 
the  reference."  Taking  that  most  against  the  re- 
spondents, it  is  binding  on  them,  tney  certainly 
being  a  pc^y ;  and,  therefore,  there  must  neces- 
sarily be  a  readjustment.  [Bbaicwxll,  L. J. — Could 
not  each  frontaper  appoint  an  arbitrator  P]  The 
respondents  could  certainly  only  appoint  one  on 
then:  side.  [Cotton,  L.  J. — By  sub-seot.  4  of  sect. 
180,  ''If  for  the  space  of  fourteen  days  after  any 
matter  by  this  Act  authorised  or  durected  to  l>e 
settled  by  arbitration  has  arisen,  and  notice  in 
writing  by  one  party  who  has  duly  appointed  an 
arbitrator  has  been  given  to  the  other  party,  stating 
the  matter  to  be  referred,  and  accompanied  by  a 
oop]r  of  such  appointment,  the  party  to  whom  notice 
is  given  £eu1s  to  appoint  an  arbitoator,  the  arbi- 
tnutor  appointed  by  the  party  giving  the  notice 
shall  be  deemed  to  be  appointed  oy  and  shall  act 
on  behalf  of  both  parties."  Bbamwsll,  L.  J.  — 
Has  the  arbitrator  any  power  to  deal  with  the 
costs  P]  That  would  be  only  as  to  the  parties  before 
him.  [CoTTOir,  L.J. — ^The  words  of  the  150th 
section  to  a  certain  extent  are  in  your  favour, 
because  that  says  that  the  urban  authority  may 
recover  these  expenses  ''from  the  owners  in 
de&ult,  according  to  the  f  rontaGce  of  their  respec- 
tive premises,  and  in  such  proportion  as  is  settled 
by  the  surveyor  of  the  urban  authority,  or  (in 
esse  of  dispute)  by  arbitration  in  manner  provided 
by  this  Act."  But  my  difficulty  is  that  your  argu- 
ment would  take  away  the  right  of  appeal, 
whereas  the  257th  section  of  the  Act  gives  tnree 
months  within  which  there  is  a  right  to  appeal.] 
Can  it  be  supposed  it  vras  intended  that  whenever 
any  dispute  arose,  every  sinele  fronta^r  should 
appear  r  What  was  intended  under  this  Act,  it  is 
Buomittedy  was  that  an  independent  person  should 
adjust  the  app)ortionments,  and  that  that  should 
be  primd  jaeie  binding^  on  the  frontagers. 
[Tessigeb,  L.J. — Supposmg  a  surveyor  miMC  a 
mistake  and  no  one  disputed  it  and  he  discovered 
it,  what  would  happen  P]  There  is  authority  that 
the  award  may,  under  certain  circumstances,  be  a 
nullity: 

Cook  V.  Ipmoieh  Local  Board,  L.  Bep.  6  Q.  B.  451 ; 
24  L.  T.  Bep.  N.  S.  579. 

Hedted 

Heikelh  v.  Aihmrton  Local  Board,  L.  Bep.  9  Q.  B.  4 ; 

29  L.  T.  Bep.  N.  S.  590 ; 
Bayl«y  t.  VgWMimy  16  C.  B.  N.  S.  161. 


£.  PoUodk  in  reply* 


Owr,  adv,  wdt. 


March  13. — ^The  judgment  of  the  court  (Bram- 
weU,  Cotton,  and  Thesiger,  L.JJ.)  was  delivered 
by  Thbsigss,  L.  J. : — ^We  are  of  opinion  that  this 
appNoal  must  be  allowed  The  only  question  raised 
17  it  is  whether  an  award  in  an  arbitration  under 
toe  Public  Health  Act  1875,  between  one  of  several 
frontagers  called  upon  to  pay  the  expenses  of 

eving  a  street  and  an  urban  sanitary  authority, 
'  which  award  the  arbitrator  has  altered,  not 
merely  the  assessment  upon  the  particular 
frontager,  but  the  assessment  in  regard  to  all  the 
frontagers,  is  binding  upon  any  frontager  not  a 
party  to  the  arbitration,  so  as  to  entitle  the  sani- 
tary authority  to  recover  from  him  the  sum  which 
woold  be  due  from  him  on   the   footing  of  the 


altered  assessment.  We  say  that  this  is  the  only 
question,  because,  as  appears  from  the  case  and 
the  documents  referred  to  in  it,  the  respondents 
(the  sanitary  authority)  did  not,  upon  the  award 
being  made,  even  assuming  that  they  could  do  so, 
take  upon  themselves  to  make  a  new  assessment 
upon  the  lines  of,  and  in  the  proportions  settled 
by  the  award,  and  thus  to  give  each  of  the 
frontagers,  who  had  not  disputed  the  original 
assessment  upon  them,  an  opportunity,  u  so 
minded,  of  disputing,  in  the  manner  provided  by 
the  Act,  the  new  assessment;  but  treated  the 
award  as  absolutely  binding,  and  as  settling, 
without  further  opportunity  ot  dispute,  the  pro- 
portions in  which  all  the  frontagers  wero  to 
pay.  The  particular  frontager  now  appealing 
nad,  before  the  award  in  question  was  made, 
paid  to  the  respondents,  his  proportion  of  the 
origimJ  assessment;  but  the  learned  County 
Court  judge,  before  whom  the  matter  was 
tried,  decided  that  he  was  liable  to  pay  the 
additional  sum  daimed  by  the  respondents  on 
the  footing  of  the  award,  and,  upon  appeal  to 
the  Exchequer  Division,  the  court  being  equally 
divided,  the  decision  stood.  It  is  contended,  on 
behalf  of  the  respondents,  that  upon  the  true  in- 
terpretation of  the  Public  Health  Act  1875,  the 
decision  is  right.  The  sections  of  the  Act  upon 
which  the  question  mainly  turns  are  sects.  150, 
179,  180,  and  257.  Sect.  150  is  that  firom  which 
the  p)Owers  of  the  urban  sanitary  authority  in  the 
particular  matter  are  derived.  By  virtue  of  its 
provisions  they  may,  in  the  case  of  a  street  within 
their  district  not  being  a  highway  repairable  by 
the  inhabitants  at  large,  by  notice  addressed  to 
the  respective  owners  or  occupiers  of  the  premises 
fronting,  adjoining,  or  abutting  on  such  parts 
thereof  as  may  require  U)  be  paved,  &o,,  require 
them  to  pave,  &c.,  within  a  time  specified  in  such 
notice ;  and  the  section  further  provides  that  "  If 
such  notice  is  not  complied  with,  the  urban 
authority  may,  if  they  think  fit,  execute  the  works 
mentioned  or  referreid  to  therein ;  and  they  may 
recover,  in  a  summary  manner,  the  expenses  in- 
curred by  them  in  so  doing  from  the  owners  in 
default,  accordingto  the  fironto^e  of  their  respective 
premises,  and  in  such  proportion  as  is  settled  by 
the  surveyor  of  the  urban  authority,  or  (in  case 
of  dispute)  by  arbitration  in  manner  provided  by 
this  Act."  Pausing  for  a  moment  upon  these  last 
words,  it  appears  to  us  that  the  section  has  in 
view,  not  a  dispute  between  the  frontagers  gene- 
rally on  the  one  side  and  the  urban  authority  on 
the  other,  but  a  cUspute  in  which  the  owner  of  a 
particular  set  of  premises  complains  of  the  appor- 
tionment as  regards  himselx  peraonaUy.  The 
meaninfi:,  however,  of  this  section  and  the  machi- 
nery by  which  it  is  to  be  worked  are  more  fully 
explained  by  sect.  257.  From  that  section  it 
appears  that  the  surveyor  having  settled  and 
apportioned  the  expenses  of  executing  particular 
works,  including  works  referred  to  m  sect.  150, 
for  the  repayment  of  which  the  owner  of  any  pre- 
mises is  made  liable,  a  notice  of  the  amount 
settled  by  the  surveyor  to  be  due  from  such  owner 
is  to  be  served  upon  him,  and  a  period  of  three 
months  is  given  him  within  which  he  may  by 
written  notice  dispute  the  apportionment.  In  the 
event  of  that  period  elapsing  without  the  appor- 
tionment being  disputed,  it  becomes  binding  and 
conclusive  upon  such  owner.  This  section  is,  it 
is  true,  one  whioh  relates  not  merely  to  expenses 
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inonrred  nnder  sect.  150,  but  also  t6  other  ex- 
penses, some  of  which  would  be  inonrred  in  refer- 
ence to  a  single  set  of  premises ;  but,  after  making 
allowance  for  this  fact,  we  cannot  but  look  upon 
the  section  as  fortifying  the  view  that  the  dispute 
referred  to  in  sect.  150  is  a  dispute  between  a 
particular  owner  and  the  urban  authority,  and  not 
one  in  which  the  frontagers  generally  would  be 
interested ;  and  the  most  natural,  as  well  as  rea- 
sonable, interpretation  of  both  sections  read  toge- 
ther would  be  that,  quoad  any  owner  not  disputing 
the  apportionment  of   the  surveyor  within  the 
prescribed  period,  it  becomes  binding  and  con- 
clusive, although  another  owner  may  have  within 
the  period  disputed  it.    Sects.  179  and  180,  which 
regulate  arbitrations,   still  further  confirm  this 
view.    The  former  section  provides  that  "  in  case 
of  any  matter  which,  by  this  Act,  is  authorised  or 
directed  to  be  settled  by  arbitration,  then,  unless 
both  parties  concur  in  the  appointment  of  a  single 
arbitrator,  each  party  shall  appoint  an  arbitrator 
to  whom  the   matter  shall  be   referred."    This 
section  again  is  a  section  referring  to  arbitrations 
generally  and  not  merely  to  arbitrations  in  respect 
of  disputes  referred  to  in  sect.  150;  but  if  the 
arbitrations  under  that  section  had  been  intended 
to  be,  as  it  has  been  contended  by  the  respondents' 
counsel  they  are,  arbitrations  in  which  the  arbi- 
trators succeed  to  all  the  duties  of  the  surveyor 
in  the  matter  of   the  apportionments,  and  are 
bound  to  make  an  entirely  firesh  apportionment, 
binding  when  made  upon  all  owners  of  premises 
liable  to  pay  their  proportion  of  the  expenses  of 
the  work  done,  we  cannot  but  think  that  the  Act 
would  have  said  so  in   plain  terms,  and  would 
further  have  made  some  provision  for  giving  the 
non-disputing  owners  notice  of  the  arbitration, 
and  an  opportunity  of  protecting  their  interests 
in  it.    But  when  sect.  180  is  looked  at,  it  is  plain 
that  its  provisions  are  only  calculated  to  protect 
the  interests  of  the  parties  to  a  specific  dispute 
made  the  subject  of  the  arbitration  set  on  foot 
nnder  sect.  179 ;  and  the  last  sub-section  of  the 
later  section,  when  providing  for  the  efiect  of  the 
award,  merely  enacts  that  the  award  of  arbitrators, 
or  of  an  umpire  under  this  Act,  shall  be  final  and 
binding  on  all  parties  to  the  reference.    It  is  said 
by  the  respondents'  counsel  that  the  urban  sani- 
tary authority   themselves   represent   the   non- 
disputing  owners  and  can  protect  their  interests ; 
but,  practically,  this  is  impossible.   Many  an  owner 
may  have  objections  to  a  surveyor's  apportion- 
ment, although  he  may  be  willing  to  pass  them  by 
sub  ailenHo,  looking  to  the  small  proportion  of  the 
expenses  which  he  is  called  upon  to.  bear ;  but  if 
that  proportion  were  prop)Osed  to  be  altered,  and 
he  were  to  be  called  upon  to  pay  more,  he  might 
well  determine  to  bring  forward  his  objections; 
but  how  is  he  to  exercise  this  option  when  he  is 
ex  conceasu  unaware  that  the   apportionment  is 
proposed  to  be  altered  until  it  is  done  so.  by  an 
award  absolutely  binding  upon  him  P  and  kow  is 
the  urban  sanitary  authority  to    represent   and 
protect  him  in  reference  to  objections  arising  from 
their  own  officer's  apportioimients  which  he  and 
they   would    naturally  presume    to    be   correct, 
except  in  the  particular  matter  made  the  subject 
of  dispute  P    It  appears  to  be  admitted  that  every 
disputing  owner  may  and  must  appoint  an  arbi- 
trator, and  that  there  must  be  as  many  separate 
arbitrations  as  there  are  disputing  owners ;  and, 
indeed,  in  the  present  case  there  were  in  form 


four    separate    arbitrations   and    four   separate 
awards,  although    made   by  the    same   umpire. 
But,    if   so,    which    of   these    separate   arbitra- 
tions and  separate  awards  is  to  bind  the  non- 
disputing  owners?    And  suppose,  as  might  in 
theory  at  least    be    the  case,    awards  given  by 
different  umpires  and  setting  up  different  anpor- 
tionments,  what  is  to  be  done  then  P    It  really  is 
no  answer  to  this  question  to  say  that  the  umpire 
would  in  practico  always  be  the  same.    The  sec- 
tions of  the  Act  must  be  looked  at  and  interpreted 
with   reference  to  legal    possibilities.     Another 
difficulty  in  the  way  of  the  respondents'  conten- 
tion occurs  to  us.     Suppose  that  the  day  after  the 
notice  of  the  surveyor*s  apportionment  is  served, 
one  of  the  owners  charged  disputes  the  apportion- 
ment, and  he  and  the  urban  sanitary  authority 
at  once  agree   upon    a  single  arbitrator.    That 
arbitrator  must,  under  the  provisions  of  sect.  ISO, 
make  his  award  within  two  months.    When,  then, 
his  award  is  made,  the  period  of  three  months 
within  which  owners  may  dispute  the  surveyor's 
apportionment  is  still  running ;  but,  according  to 
the  respondent's  contention,  the  award  is  binding 
upon  all  owners,  and  consequentlv  owners  who 
intended  perhaps  to  bring  forward  special  objec- 
tions of  their  own  to  the  surveyor's  apportion- 
ment, and  objections  which  would  equally  apply 
to    the  arbitrator's  apportionment,  would,  not- 
withstanding the  currency  of  the  period  of  three 
months,  be  shut  out  of  any  objections  at  all  by 
virtue  of  an  arbitration  and  award  of  which  they 
had  no  notice.    The  difficulties,  indeed,  in  the  way 
of  the  respondents'  contention  appear  insurmount- 
able. Running  counter  as  it  does  to  well-established 
principles  of  law,  it  is  at  least  to  be  required  before 
any  court  should  adopt  it  that  the  language  <^  the 
Act  of  Parliament  upon  which  reliance  is  placed 
be  clear  and  express  upon  the  point.    But  it  is 
impossible  to  say  that  such  is  the  case  here,  and 
we  prefer,  under  these  circumstances,  to  follow  the 
general  law  rather  than  to  interpret  the  language 
of  the  Act  of  Parliament  in  a  manner  contrary  to 
the  general  law  in  order  to  provide  for  a  particular 
case,  which  it  is  auite  possible  may  have  escaped 
the  attention  of  those  who  framed  and  those  who 
passed  the  Act.    It  is  unnecessary  for  us  to  decide 
what  is  the  exact  position  of  the  sanitary  authority 
in  cases  where  the  surveyor's  apportionment  i0 
deranged  by  the  action  of  one  of  the  frontagers,  or 
whether  in  such  cases,  and  hj  a  different  mode  of 
proceeding  to  that  adopted  m  the  present  case, 
the   sanitary   authority   can   obtain    from    the 
frontagers  generally,  whether  they  may  have  paid 
or  not  the  proportion  originally  assessed  upon 
them,  such  payments  as  the  alteration  of  the  pro- 

Eortion  in  the  case  of  a  particular  frontager  nught 
e  supposed  to  render  necessary  in  the  case  of  aU. 
It  is  sufficient  for  us  to  say  that  the  appellant  is 
not  bound  by  an  award  to  which  he  was  not  a 
party,  and  of  which  he  had  not  even  notice,  and 
consequently  the  claim  of  the  respondents,  based 
as  it  is  upon  the  award,  fiuls. 

Appeal  aUotoed  wUh  costi. 

Solicitors  for  the  plaintiffs.  Sole,  Tumert  and 
Knight,  for  FT.  0.  Cri^a,  Tunbridge  Wells. 

Solicitors  for  the  adfendant,  CoUyer'Brutow 
and  Co.,  for  Stone  and  Simpson,  Tunbridge  Wells. 
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HIGH    COURT   OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 
Tuesday,  May  4, 1880. 
(Before  Lush  and  Field,  JJ.) 
HoRDER  V.  Scott,  (a) 
Sale  of  Food  and   Bruga  Act  ISlh—AduU&rated 
article — Irupecior*8  asaistant  acting  as  deputy — 
Information— d8  ^  39  Vict.  c.  63,  ss,  6,  8, 12, 13, 
14,  ajid  17—42  ^  43  Vict,  c.  30,  a,  2. 

An  inspector  appointed  under  the  Sale  of  Food  and 
Drugs  Act  1875  may  employ  a  deputy  to  pur- 
chase articles  for  the  purpose  of  anaiysis,  and 
may  properly  institute  proceedings  voider  the  Act 
against  the  seller  of  such  articles  if  the  result  of 
Hie  analysis  discloses  an  offence  againat  the  Act. 

H.  was  an  inspector  duly  nomina,ted  and  ap- 
pointed  under  the  sale  of  Food  and  Drugs  Act 
1875,  for  8,  T.  was  an  assistant  to  the  said  H., 
and  purchased  of  the  respondent  2oz.  of  the 
"  best  coffee."  T.  handed  the  "  best  coffee  "  to  H., 
who  thereupon  setU  it  for  analysis  to  the  public 
analyst,  who  reported  that  it  contained  a  large 
amount — 41  per  cent. — of  chicory.  H.  instituted 
proceedings  under  the  Act  against  the  respondent, 
biU  the  maaistrates  dismissed  the  summons  on  the 
grounds  thai  H.  havhig  laid  the  information 
should  have  purchased,  or  that  T.  having  pur- 
chased  should  have  laid  the  information,  and  that 
t]ie  terms  of  (he  Act  of  1875  had  not  been  eom^ 
plied  with. 

Eeld,  that  the  magistraies  were  wrong,  and  thai  an 
inspector  under  the  Act  may  employ  a  deputy  to 
purchase  for  him,  and  that  the  inspector  is  the 
proper  person  under  (he  Act  to  bnng  forward 
proceedings  against  offenders,  though  an  ordinary 
purchaser  may  have  been  originally  the  person 
prejudiced* 

This  was  a  case  stated  by  jastices  under  20  &  21 
Yict.  c.  43,  of  which  the  following  are  the  material 
parts: 

At  a  petty  sessions  of  the  peace  in  and  for  the 
Wolverhampton  Division  of  the  Hundred  of 
Seisdon  North,  in  the  county  of  Stafford,  held 
At  the  Sessions  Court,  Town  Hall,  Wolverhampton, 
in  and  for  the  said  division  and  county,  one 
Agnes  Soott,  of  Bushbnry,  in  the  said  division 
and  connty,  was  charged  in  and  by  a  certain  sum- 
mons, issued  upon  an  information  laid  bv  J.  G. 
Herder,  of  Streethay,  near  Lichfield,  in  the  said 
county  of  Stafford,  one  of  the  inspectors  of 
weights  and  measures  for  the  said  county,  and 
also  the  inspector  duly  nominated  and  appointed 
under  the  Sale  of  Food  and  Drugs  Act  1875  for 
South  Staffordshire,  for  that  the  said  A.  Scott  on 
the  27th  Sept.  1879,  at  the  parish  of  Bushbnry, 
in  the  said  county  of  Stafford,  "did  unlawfully 
sell  to  the  prejudice  of  one  Samuel  Toy,  the  pur- 
chaser, a  certain  article  of  food,  to  wit,  coffee, 
which  was  not  of  the  nature,  substance,  and 
quality  of  the  article  demanded  by  such  purchaser 
oonirary  to  the  form  of  the  statute  made  and  pro- 
vided by  38  &  39  Vict.  c.  63,  s.  6,  and  the  said 
parties  respectively  being  then  present,  the  said 
charge  was  duly  beard  by  us,  and  upon  such 
hearing  we  dismissed  the  said  summons. 

At  the  hearing  of  the  said  information  (so  far  as 
It  applied  to  the  case)  the  evidence  adduced  on 
behalf  of  the  appellant  was  to  the  effect  that 
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Samuel  Toy,  who  was  assistant  to  Mr.  J.  G. 
Horder,  inspector  under  Food  and  Drugs  Aot, 
on  behalf  of  Mr.  Horder  went  on  the  27th 
Sept.  to  defendant's  shop,  and  purchased  2oz.  of 
best  coffee.  He  then  told  her  it  was  to  be 
analysed  by  the  county  analyst.  Mr.  Horder  was 
not  present  when  the  purchase  was  made,  but  the 
sample  was  delivered  to  Mr.  Horder  in  the  same 
state  as  received  by  Toy  upon  the  same  day. 
The  defendant  told  Toy  after  purchase,  but  before 
he  left  the  shop  that  it  was  a  mixture  of  coffee 
and  chicory.  The  inspector  delivered  the  coffee 
in  the  same  state  he  had  received  it  to  the  county 
analyst,  who  certified  that  the  coffee  contained  41 
per  cent,  of  chicory. 

By  sect.  12  of  the  Sale  of  Food  and  Drugs  Act 
1875  it  is  enacted  that 

Any  pnrohaser  of  an  artiole  of  food  or  of  a  drug  in 
any  place  being  a  district,  connty,  city,  or  borongh 
where  there  is  any  analyst  appointed  under  this  or  any 
Act  hereby  repealed  shall  be  entitled,  on  payment  to  sncn 
analyst  of  a  sum  not  exceeding  ten  shillings  and  sixpence, 
or  if  there  be  no  such  analyst  then  acting  for  snch  place, 
to  the  analyst  of  another  place,  of  snch  sum  as  may  be 
agreed  npon  between  snch  person  and  the  analyst,  to 
have  such  article  analysed  by  such  analyst,  and  to 
receive  from  him  a  certificate  of  the  resist  of  his 
analysis. 

By  sect.  13 : 

Any  medical  officer  of  health,  inspector  of  nuisances, 
or  inspector  of  weights  and  measures,  or  any  inspector 
of  a  market,  or  any  police  constable  under  the  direction 
and  at  the  cost  of  the  local  authority  appointing  such 
officer,  inspector,  or  constable,  or  charged  with  the  exe- 
cution of  this  Act,  may  procure  any  sample  of  food  or 
drugs,  and  if  he  suspects  the  same  to  have  been  sold  to 
him  contrary  to  any  provision  of  this  Act,  shall  submit 
the  same  to  be  analysed  by  the  analyst  of  the  district  or 
place  for  which  he  acts ;  or  if  there  be  no  such  analyst 
then  acting  for  such  place,  to  the  analyst  of  another 
place,  and  such  analyst  shall,  upK>n  receiving  payment  as 
IS  provided  in  the  last  section,  with  all  convenient  speed 
analyse  the  same,  and  give  a  certificate  to  such  officer, 
wherein  he  shall  specify  the  result  of  the  axudysis. 

By  sect.  14: 

The  person  purchasing  any  artiole  with  the  intention  ef 
submitting  the  same  to  analysis  shall,  after  the  purchase 
shall  have  been  completed,  forthwith  notify  to  the  seller, 
or  his  agent  selling  the  artiole,  his  intention  to  have  the 
same  axudysed  by  the  public  analyst,  and  shall  offer  to 
divide  the  article  into  three  parts,  to  be  then  and  there 
separated,  and  each  part  to  be  marked  and  sealed,  or 
fastened  up  in  such  manner  as  its  nature  will  permit,  and 
shall,  if  required  to  do  so,  proceed  accordingly,  and  shall 
deliver  one  of  the  parts  to  the  seller  or  his  agent. 

By  sect.  17 : 

If  any  such  officer,  inspector,  or  constable,  as  above 
described,  shall  apply  to  purchase  any  article  of  food, 
or  any  drug  exposed  for  sale,  or  on  sale  by  retail  on 
any  premises,  or  in  any  shop  or  stores,  and  shall  tender 
the  price  {for  the  quantity  which  he  shall  require  for 
the  purpose  of  analysis,  not  being  more  than  shaU  be 
reasonably  requisite,  and  the  person  exposing  the  same 
for  sale  shall  refuse  to  sell  the  same  to  such  officer, 
inspector,  or  constable,  such  person  shall  be  liable  to  a 
peziaJty  not  exceeding  ten  pounds. 

Whereupon  we  determined 

1.  That  as  the  proceedings  were  initiated  by  the 
appellant  in  his  official  capacity  as  such  inspector 
aforesaid,  and  he  having  laid  the  information  in 
the  case,  and  having  regard  to  sects.  13, 14,  and  17 
of  the  Sale  of  Food  and  Drugs  Act  1875  he  [and 
not  Samuel  Toy]  should  have  personally  purchased 
the  aforesaid  article,  and  should  also  have  dealt 
with  the  same,  pursuant  to  the  requirements  of 
sect.  14  of  the  said  Aot. 

2.  That  as  Samuel  Toy  was  the  purchaser  and 
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BO  described  in  the  gammons,  he  and  not  the  appel- 
lant should,  pursoant  to  the  requirements  of 
sect.  14  of  the  said  Act,  have  submitted  the  article 
purchased  to  the  county  analyst,  and  should  have 
laid  the  information  against  the  respondent. 

3.  That  the  mode  in  which  the  article  purchased 
was  dealt  with  by  Samuel  Toy,  as  appears  by  the 
eyidence  set  out  in  this  case  was  not  in  accoraance 
with  either  sect.  12  or  14  of  the  said  Act. 

And  we  accordingly  dismissed  the  summons. 

Whereupon  the  opinion  of  the  said  court  is 
asked  apon  the  said  questions  of  law,  whether  or 
not  we,  the  said  justices,  were  correct  in  our 
determination  as  aforesaid  P  and  if  not,  what 
should  be  done  or  ordered  by  the  said  court  in  the 
said  premises  P 

Sect.  6  of  the  same  Act  provides : 

No  person  shall  sell  to  the  prejndioe  of  the  borchaser 
-  any  article  of  food  or  any  drug  wnioh  is  not  of  the  nature, 
BUDstanoe,  and  qnaliiy  of  the  article  demanded  by  snob 
purchaser,  nnder  a  pexialty  not  ezoeediiu^  twenty  ponnds ; 
proyided  tiiat  an  offence  shaU  not  be  ^teemed  to  be  com- 
mitted under  this  section  in  the  following  case :  where 
any  matter  or  ingredient  not  injuiions  to  health  has  been 
added  to  the  food  or  dmg,  becaose  the  same  is  required 
for  the  production  or  preparation  thereof  as  an  article 
of  commerce,  in  a  state  fit  for  carriage  or  consumption, 
and  not  fraudulently  to  increase  the  bulk,  weight,  or 
measure  of  the  food  or  drug,  or  conceal  the  mferior 
quality  thereof. 

Sect.  8  says : 

Provided  that  no  person  shall  be  guilty  of  any  such 
offence  as  aforesaid  in  respect  of  the  sale  of  an  article  of 
food  or  a  drug  mixed  with  any  matter  or  ingredient  not 
injurious  to  health,  and  not  intended  fraudmently  to  in- 
crease its  bulk,  w^ht,  or  measure,  or  conceal  its  mferior 
quality,  if  at  tne  time  of  delivery  such  article  or  drug  he 
snail  supply  to  the  person  receiTinjy^  the  same  a  notice,  by  a 
label  distinctiv  and  legibly  written  or  printed  on  or 
with  the  article  or  drug,  to  the  effect  that  the  same  is 
mixed. 

Sect.  2  of  42  &  43  Yiot  c  30,  proyides : 

In  any  prosecution  xmder  the  provisions  of  the  prin- 
cipal Act  for  selling  to  the  prejudice  of  the  puro^ser 
any  article  of  food  or  drug  which  is  not  of  the  nature, 
substance,  and  quality  of  the  article  demanded  by  sucdi 
purchaser,  it  shall  be  no  defence  to  any  such  prosecution 
to  allege  that  the  pjurofaaser,  haying  bought  only  for 
analysis,  was  not  prejudiced  by  such  sale.  Neither  shidl 
it  be  a  good  defence  to  prove  that  the  article  of  food  or 
drug  in  question,  though  defective  in  nature  or  in  sub- 
stance or  in  quality,  was  not  defective  in  all  these 
respeote. 

Jelff  Q.C.  for  the  appellant. — The  questions  in 
this  case  are  whether  an  inspector  can  act  by 
deputy,  and  whether  the  respondent  can  techni- 
cally take  adyanta|re  of  the  way  in  which  the 
information  was  laid.  Toy,  who  purchased  the 
mixture,  was  the  inspector's  assistant;  an  in- 
spector may  act  by  deputy,  otherwise  in  populous 
districts  the  Act  could  not  be  worked.  Toe  in- 
spector was  rightly  described  as  the  purchaser. 
The  offence  is  created  by  38  &  39  Yict.  c.  63,  s.  6, 
and  the  machinery  for  bringing  it  home  to  the 
offender  by  sects.  12, 13, 14,  and  17 ;  the  inspector 
was  the  purchaser  of  the  article.  [Fisld,  J. — If 
I  send  my  seryant  to  buy  a  pound  of  sugar,  am  I 
or  the  servant  the  purchaser  P]  The  person  for 
whom  the  article  is  purchased  is  the  purchaser. 
The  inspector  first  appears  in  sect.  13,  and  the 
word  "procure "  is  there  used;  and  "procure"  is 
a  term  of  wider  import  than  "  bay."  The  Act  in- 
tended that  the  official  inspector  should  be  the 
person  who  ought  properly  in  the  majority  of 


cases  to  institute  proceedings  against  this  class  of 
offenders. 
The  respondent  was  not  represented. 

Lush,  J. — I  am  of  opinion  that  the  magistrates 
were  wrong,  and  they  must  determine  on  the 
merits  whether  the  inspector  was  prejudiced  by 
haying  an  article  sold  to  him  as  coffee,  which  was 
a  mixture  of  chicory  and  coffee.    This  mixture  wm 
sold  to  his  assistant    Toy;   the   facts    set  oat 
amount  to  the   offence   described  in    the   Act, 
although  Toy  bought  as  the  agent  of  the  inspector. 
By  sect.  2  of  the  Act  of  last  session  aU  doabt  in 
the  matter  has  been  laid  aside.    Here  Toy  maybe 
treated  as  an  ordinary  purchaser ;  he  ordered  the 
'*  best  coffee,"  and  haa  this  mixture  supplied  tobim 
as  such.    As  a  matter  of  fact  he  had  been  sent  to 
purchase  it  by  the  inspector,  who  delivered  the 
coffee  to  the  analyst,  who,  in  his  turn,  reported 
against  the  mixture.    The  magistrates  haye  held 
that,  as  the  principal  laid  the  information  and 
conducted  the  prosecution,  he  should  have  po^ 
sonally  purchased  the  coffee  in  question ;  bat  they 
are  mistaken.    Next,  they  have  held  that  Toy 
should  haye  prosecuted ;  here  they  have  confused, 
I  think,  procedure  and  the  meaning  of  the  Act. 
What  the  Act  really  intended  was  that  the  official 
person  must,    when    purchasing   an   article  for 
analysis,  have   it    properly  anuysed;    but  this 
provision  does  not  go  to  the  substance  of  the 
offence,  for  an  ordinary  as  well  as  official  person 
may  purchase  under   this  Act.    Toy  may  there- 
fore   be    treated   as    the  purchaser,    and   it  is 
immaterial  through  whose  hands  the  article  for 
analysis  may  pass.    The  magistrates  were  wrong 
in  their  third  ground  for  dismissing  this  sumn^ons. 
Toy  goes  to  buy  some  coffee,  and  is  asked  if  he 
wanted  the  best;  on  his  replying  in  the  afEbma- 
tive  he  gets  a  mixture  of  nearly  50  per  cent,  of 
chicory.    Toy  then  notifies  his  mtention  to  the 
seller   of   having  this   mixture   analysed.    The 
respondent  sajs  that  she  told  him  it  was  a  com- 
pound of    chicory  and  coffee;    but   under  the 
circumstances  of  this  case  I  do  not  see  that  brings 
her  within  the  protection  of  sect.  8  of  38  &  39  Vict 
c.  63.    The  official  inspector  is  perhaps  the  best 
person  to  institute  these  prooeedings,  but  any 
ordinary  purchaser  may,  if  prejudiced  by  the  sale 
of  an  article,  and  after  carrying  out  the  require- 
ments of  the  Act,  apply  to  the  inspector  to  procure 
the  report  of  the  analyst,  and  so  set  the  law  in 
motion.    This  is  a  fair  case  for  the  magistrates  to 
re-hear  on  the  merits,  and  to  dedde  whether  such 
a  mixture  of  chicory  and  coffee  is  within  the  mis- 
chief of  thaAct. 

Fisld,  J. — I  am  of  the  same  opinion.  I  think 
it  would  have  been  a  source  of  great  inoonvenience 
if  we  had  come  to  the  opposite  decision,  for  if  an 
inspector,  placed  over  a  large  district,  who  might 
be  required  to  visit  many  shops  and  places,  could 
not  employ  a  deputy,  the  adyantc^es  to  the 
public  under  the  Act  of  1875  wouM  be  much 
curtailed. 

OcL86  remitted. 

Solicitors  for  the  appellant,  Thomae  Whiie  and 
Sans, 
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Monday,  Ma/y  3, 1880. 

(Before  Lush  and  Field,  JJ.) 

Beg.  v.  Gabkaeth  (Chairman  of  the  Altrinoham 

Local  Board.)  (a) 

PubUe  HeaUh  Act  1875  (38  ^  89  Viet.  e.  55)  Bohed. 
II,,  rr.  64  and  70 — Local  board  of  heaUh — Elec- 
turn  of  memhers — Disqualification  of  member — 
LeoBB  of  sewage  farm  by  board  to  one  of  its 
members — Manaamus. 

A  person  toho  holds  a  lease  from  a  heal  hoard  of 
neaUh  of  a  sewage  farm  with  the  ordinary  cove- 
nants  %n  such  lease  is  not  ddsquaUfied  from 
becoming  a  member  of  such  boa/rd,  but  is  within 
ike  exception  of  the  proviso  of  rule  64,  in  schedule 
II.  of  the  Public  Health  Act  18t5,  which  says, 
**  that  no  member  shall  vacate  his  office  by  reason 
of  his  being  interested  in  the  sals  or  lease  of  any 
lands  or  in  any  loan  of  mxmey  to  the  local 
board:* 

J,  N;  the  holder  of  a  lease  from  the  local  board  of 
A.  of  a  sewage  farm  with  the  usual  covenants 
therein  contained,  offered  himself  as  a  candidate 
for  election  to  the  said  local  board  of  A.,  but  the 
returning  officer  refused  to  accept  his  candidature, 
J.  N,  persisted,  and  went  to  the  poll,  and  was 
elected  third  out  of  the  four  members  composing 
the  local  board  of  A.  The  returning  officer  re* 
fumed  the  first  two,  but  refused  to  return  /.  N.  on 
the  grotmd  thai  he  was  disqualified  to  be  a 
member  of  the  board  beca/use  he  was  under  a 
contract  with  the  hoard  to  take  the  sewage  of  the 
district  under  its  jurisdiction. 

Held,  upon  anuefor  a  mandamus,  that  the  lease  in 
question  was  an  ordinary  lease  of  the  sewaae 
which  the  local  board  had  power  to  make  by  ike 
29th  section  of  tJie  Piihlie  Health  Act  of  1875, 
and  the  lease  in  question  came  under  the  except* 
ing  provisions  of  rule  64  in  schedule  11.  of  the 
Act,  and  thai  accordingly  the  lessee  was  not  dis- 
qualified  to  become  a  member,  and  that  the  rule 
for  a  mandamus  must  he  made  absolute. 

This  was  an  application  to  make  ahsolnte  a  rale 
for  a  mandamus  nnder  the  following  circnm- 
stances: 

In  March  1880  it  became  necessary  under  the 

C visions  of  the  Public  Health  Act  1875  to  elect 
r  members  to  serve  on  the  Local  Board  of 
Health  for  the  district  of  Altrinoham,  in  Cheshire. 

On  the  8th  March  Mr.  Joseph  Gaskarth  (the 
defendant),  as  the  chairman  of  tne  local  board  and 
returning  officer  at  such  election  issued  the  statu- 
toiy  notice.  The  nominations  of  eight  persons  to 
fill  the  four  vacancies  were  duly  received  by  the 
said  returning  officer,  one  of  such  persons  being 
John  Newton,  the  applicant. 

On  receivinfl:  the  nomination  of  the  said  John 
Newton,  on  the  25th  March  Gaskarth  wrote  the 
following  letter : 

Altrinoham  Local  Board,  March  25, 1880. 

Election  of  Members  of  Local  Board. 

Dear  Sir, — ^As  returning  officer  I  beg  to  intimate  to  ^on 

that  I  cannot  accept  yon  as  a  candidate  for  election. 

I  am  adyised  that  owing  to  yonr  being  interested  in  a 

oontinnjng  contract  with  the  board  yon  are  by  law  dis- 

SnaHfied  for  the  position.— Yonrs  taithfnlly,   Jossfh 
rASKABTH. 

The  said  John  Newton,  however,  persisted  in  his 
candidature,  and  the  voting  papers  were  sent  out 
and  collected  on  the  days  fixea  for  that  purpose, 
and  on  the  8th  April  the  returning  officer  found 

(a)  Beported  by  W.  P.  Etibslbt,  Eeq^  Barrl8ter-at-Law. 
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that  the  said  John  Newton  had  received  enough 
votes  to  place  him  third  on  the  list  of  the  four 
suocessful  candidates. 

The  returning  officer,  however,  being  of  opinion 
that  the  said  John  Newton  was  disquaufied  issued 
his  certificate  of  the  result  of  the  election,  and 
declared  only  the  first  two  duly  elected  ^  where- 
upon these  proceedings  were  taken. 

The  lease  under  which  the  said  John  Newton 
held  the  sewage  farm  from  the  local  board  was 
dated  the  29th  Sept.  1876,  and  as  to  some  portion 
of  the  premises  was  to  last  for  a  period  of  five 
years  from  the  date  thereof,  at  a  fixed  rent.  Asa 
matter  of  fact  the  said  John  Newton  paid  a  less 
yearly  rental  for  the  same  premises  than  the  Local 
bourd  paid  to  their  immediate  landlord.  The 
material  portions  of  the  lease  were : 

And  that  he,  the  said  John  Newton,  his  executors, 
administrators,  and  assigns,  will  nse  and  cnltivate  the  said 
premises  as  a  sewage  farm  according  to  the  best  and  most 
approved  method  of  onltiyation  in  the  neighbourhood, 
and  the  roles  of  ^^ood  hnsbandry,  and  the  stipulations 
hereinafter  contained;  and  will  nse  all  sewage  to  be 
supplied  as  hereinafter  mentioned  upon  the  said  premises, 
and  will  not  tnm  in  or  allow  to  be  tnmed  into  the  brooks 
or  waterconrses  on  the  said  premises  any  sewage, 
except  in  case  of  overflow  oansed  bv  storm,  but  shall 
nse  the  same  entirely  for  fertilising  the  land.  .  .  .  And 
the  local  board  do  hereby  for  themselyeB,  their 
snccesBors,  and  assigns,  covenant  with  the  said  John  New- 
ton, his  executors,  administrators,  and  assigns,  that  the 
local  board,  their  snccessors  or  assigns  ....  will  deUver 
on  the  said  premises  all  the  sewage  made  in  the  district 
free  of  expense,  to  tiie  said  John  Newton  ....  or  snoh 

Quantity  thereof  as  the  present  twenty-one  inch  pipe  will 
eliver. 

By  sect  27  of  38  &  39  Vict,  c  55,  it  is  enacted 
that 

For  the  purpose  of  receiving,  storing,  disinfecting,  dis- 
tribnting,  or  otherwise  dispoiaing  of  sewage  any  local 
authori^  may, 

1.  Oonstmot  any  works  within  their  district,  or  [subject 
to  the  provisions  of  this  Act  as  to  sewage  works  without 
the  district  <d  the  local  authority]  without  their  district ; 
and 

2.  Contract  for  the  nse  of,  purchase,  or  take  on  lease 
anv  land,  buildings,  engines,  materials,  or  apparatus, 
either  within  or  without  uieir  district ;  and 

3.  Contract  to  supply  for  any^  period  not  exceeding 
twenty-five  years  any  person  with  sewage,  and  as  to 
the  execution  and  costs  of  works  either  within  or  without 
their  district  for  the  purposes  of  snch  supply. 

By  sect  29 : 

Any  local  authority  may  deal  with  any  lands  held  by 
them  for  the  purpose  of  receiving,  storing,  disinfecting, 
or  distributing  sewacre  in  such  manner  as  tney  deem  most 
profitable,  either  by  leasing  the  same  for  a  period  not  ex- 
ceeding twenl^-one  years  for  agricultural  purposes,  or  bv 
contracting  with  some  person  to  take  the  whole  or  a  part 
of  the  produce  of  such  land,  or  by  farming  such  land  and 
disposmg  of  the  produce  thereof. 

By  sect.  177 : 

Any  local  authority  mav*  with  the  consent  of  the  Local 
Government  Board,  let  for  any  term  lands  which  they 
may  possess,  as  and  when  they  can  conveniently  spare 
the  same. 

By  rule  64  of  schedule  11. 

Any  member  who  ceases  bo  hold  his  qualification,  or 
becomes  bankrupt,  or  submits  his  affairs  to  liquidation 
bv  arrangement,  or  compounds  with  his  creditors,  or  is 
absent  from  meetings  of  the  local  board  for  more  than 
six  months  consecutively  [unless  in  case  of  illness],  or 
accepts  or  holds  any  oflloe  or  place  of  profit  under  the 
lo(»f  board  of  which  ne  is  a  member,  or  in  any  manner  is 
concerned  in  anj  bargain  or  contract  entered  into  by  such 
board,  or  participates  in  the  profit  thereof,  or  of  any 
work  done  under  uie  authority  of  this  Act  in  or  for  the 
district,  shall,  except  in  the  cases  next  hereinafter  pro- 
vided, cease  to  be  such  member,  and  his  offlce  as  such 
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Beg.  v.  Gabkabth  (Chairman  of  the  Altrincham  Local  Board). 


[Q.B.  DiY. 


flihan  fbeieapoa  beocmie  TaoBint :  Fnmded  iha^  iio  m^^ 
flhall  TMsate  liu  office  bj  reason  of  his  beinyinteiootod 
in  the  sale  or  lease  of  any  lands  at  m  aoj  loan,  of  monsf 
to  the  local  board,,  &c. 

By  rule  70  : 

Any  pazamL  who,  not  being  chily  qnalified  to  aot  a« 
meffoer  of  the  local  board,  or  not  haring  made  and 
enbacribed  the  dedarationreqnired  of  him.  l^  this  Aist,  or 
being  disabled  from  astuur  by  any  preriBion  of  this  Act, 
acts  as  saoh  member,  shul  be  liable  to  »  penalty  of  fifty 
ponnds^  which  may  he  reoovered  by  anjpsnon,  mlth.  but 
costs  of  snit,  by  action  of  debt. 

Ltmley  Bmiff^  Q.G.  and  0,  A,  IkasefZ  showed 
oanae.— The  retoming  officer  of  the  local  board 
was  right  in  refasingto  certify  that  iN'ewton  was 
properly  retnmed.  fie  was  disqualified  to  become 
a  member  by  reason  of  the  lease  which  he  held  of 
the  board.  This  is  a  five  years'  lease,  at  a  fixed 
rental,  whi<^  is  considerably  less  than  the  local 
board  pay  to  their  immediate  landlord.  It  is  mad<e 
under  the  sewa^  clauses,  sects.  27  and  29,  of  the 
Pablle  Health  Act  1875.  It  is  a  continuing  contract 
between  Newton  and  che  local  board,  upon  which 
questions  and  differences  may  arise  between  him 
and  the  board.  The  applicant,  it  is  contended, 
comes  within  the  provision  of  rule  64  of  schedule 
II.,  but  in  reality  ne  does  not ;  the  proper  way  to 
TeBA  the  words  therein  "  lease  of  any  lands  "  is 
"  lease  of  any  lands  to  the  board.'*  Now,  this  is 
a  lease  of  lafods  by  the  board  to  Newton,  therefore 
he  does  not  come  within  this  exception.  [Lush, 
J. — ^The  disqualification  in  this  rule  is  put  in  the 
form  of  a  disqualification  to  continue  as  membo". 
FiBLD,  J. — If  a  candidate  on  election  at  once  gave 
up  hia  appointment  would  he  be  disqualified?] 
Tnis  is  a  contract  which  the  applicant  cannot  give 
up;  it  was  a  deed  under  seal  and  for  a  term  of 
years*  This  is  a  contract  of  profit  under  the 
board ;  and  the  lessee  is  bound  by  stnagent 
penaitieK  It  is  said  that  Newton  ^lould  have 
been  proeeeded  against  under  rule  70  of  schedule 
II.,  under  which  a  penalty  of  50L  could  have  been 
recovered  against  him ;  but  this  does  not  really 
apply  here,  for  under  this  rule  if  a  member  does 
not  act,  he  is  not  affeeted  by  itw  Persons  must  hm 
aggrieved  before  they  can  reeo>ver  this  penalty  : 

fiea.  V.  SL  Pcmanu  AsaeMsment  Comm^ttey  37  L.  T. 
Bep.  N.  S.  216;  L.  Bep.  2  Q.  B.  Div.  581 ;  46  L.  J. 
243,  M.  C. 

Lastly,  there  is  nothing  upon  which  this  manda- 
mus can  take  eBect,  and  this  court  will  never  issue 
A  mandamMs  when  it  will  prove  useless : 

Twp^p&Bg'OM  MandaiBOfL  p.  15 ; 

Bef.  T.  BMiSteoU,  10  Mod.  Bep.  48; 

JSs  BritM  amd  Jhrth  Som&rtet  Rtnlway  Cmmpmng, 

Lw  B«i>.  3Q,  B,  Div.  10;  37L.  T.  Bep.  N.  S.  527; 
Beg.  V.  The  Saddlert^  CvmpoMf,  2  L.  T.  Bep.  N..  S. 

503;3£U.&E11.42. 

B.  8»  Wright  in  snpport  oC  the  rala — ^Newton 
was  entiAkd  to  have  hia  option  of  giving  np  bis 
contract  or  his  seat.  [Luss,  J. — ^He  cannot  give 
up  the  lease  without  leave  of  the  board.]  Nbn 
constat  that  he  would  not  get  leave.  This  is  a 
lease  of  lands,  and  is  not  within  the  disqualifica- 
tion of  rule  64  of  the  second  schedule.  It  may 
contain  a  contract ;  all  leases  contain  covenants ; 
■and  it  is  not  the  leas  a  kaae  because  it  contains  a 
contract  by  the  applicant  to  take  the  district 
sewage;  This  lease  is  substantially  a  farming 
lease,  and  it  was  necessary  to  insert  in  it  this 
sewage  contract  clause  under  the  provisions  of 
sect,  29  of  the  Pablic  Health  Act  1875.  Now, 
thiii  rnio  64  of  schedule  IL  most  bo  token  in  con* 


nection  with  the  preceding  sections  of  the  Aot 
that  bear  upon  it,  whidi  are  the  27th,  29th,  and 
177th.  Sect.  27  deals  with  oontraeto  of  a  kind 
not  leases,  sect.  29  deals  with  leaaes,  and  sect  177 
empowers  ibe  local  board  to  let  lands  which  they 
can  conveniently  spare.  These  enable  the  board 
to  enler  into  this  contract.  The  Publio  Health 
Aet  1875  incorporates  the  tarma  and  carriea  out 
the  principles  of  5  &6  Yict.  c.  104;  11  &  12  YicLc. 
63,  and  21  &  22  Yict.  c.  98,  and  under  these  statutes 
such  a  contract  as  this  is  not  a  disqaalification : 
Le  Famif^Y^  Lwnkeater,  3  EIL  A  BL  590. 

Lush,  J. — If  tibis  case  had  come  within  the 
disqualificatioii  of  sect.  64  schedule  11.,  I  should 
not  nave  tiiought  it  right  to  grant  a  numdomiw 
on  the  ground  that  it  would  be  an  useless  exercise 
of  our  prerogative ;  but  on  further  consideration 
I  think  that  it  is  not  within  the  disqualification  of 
that  rule.  We  must  go  back  to  the  27th  and  29th 
sections  of  the  Act  to  see  what  is  the  meaning  of 
sect.  64.  [Sections  read  by  the  learned  judge.] 
The  local  board  are  allowed  to  purchase  lands 
for  sewage  purposes,  and  to  arrange  leases  for 
sewage  purposes.  What  does  rule  64  of  schedale 
II.  sayP  [Beads.]  These  words  refer  to  the 
lease  and  the  lessee  who  has  taken  the  lands  from 
the  lessee ;  theref  0  *e  a  lease  under  the  29th  seetion 
is  not  a  profit  under  the  board  within  rule  64  of 
schedule  II.  It  is  a  lease,  and  does  not  disqualiff 
the  lessee.  This  lease  is  within  the  29th  section ; 
the  rent  is  fixed  at  a  given  sum,  and  the  lessee 
covenants  that  he  will  continue  to  pay  the  rent 
durtng  the  term,  and  cultivate  the  premiees 
according  io  the  rules  governing  the  oidtivation 
of  a  sewage  farm.  The  board  covenants,  on  the 
other  hand,  that  they  will  deliver  the  sewage  on  to 
his  premises,  and  will  secure  him  quiet  enjoyment. 
The  lands  are  let  fbr  agricultural  purposes,  and 
for  these  purposes  only;  therefore  this  lessee 
cannot  be  said  to  be  a  person  under  a  oontract 
with  the  board  in  a  matter  of  profit  This  being 
BO,  the  rule  for  the  mandamua  must  be  made 
absolute. 

FnsiJ),  J. — I  have  arrived  at  the  same  concision, 
and  without  any  doubt.  LookinK  at  the  lan- 
guage of  the  sects.  27  and  29,  the  oisqualifiGatioB 
of  rule  64,  schedule  II.,  does  not  applv  to  this 
case.  I  am  of  opinion  that  on  ihe  antiiority  of 
the  excepting  proviso  of  rule  64,  schedule  IL,  the 
applicant  ia  not  disqualified,  but  is  within  the 
eseeption.  Tins  is  a  lease  ior  agrioaltozal  pur* 
posea,  and  by  the  tenna  ci  thiit  powers  the 
local  board  mnst  get  rid  of  tbeir  sewage^  and 
thi^  do  it  by  stipulating  that  their  lessee  must 
take  all  the  sewage  on  his  ftmsL  Can  this  be  said 
to  be  a  contract  of  profit  under  the  board,  and  is 
it  lesa  a  lukse  t^at  it  centaias  such  a  covenant? 

Rule  ahsolutB  witk  €Otis, 

Soltottor  for  the  applicant,  Sdmn  Andrews. 
Solicitors   for   returning   offioer,    Bow^r   and 
CotUm  for  Nlc^oRst  Stnda  and  (7«.«  Altcinohank 
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Eeg.  V,  Eales  ;  Ealiss  (app.)  v,  Fhilpotts  and  oxHEBg  (reaps.). 


[Q.B.  Div. 


Monday,  June  21, 1880. 
(Before  Cockbubn,  C  J^.  and  Bowxk,  J.) 

Bbg.   v.  Ealbs;   Eales  (app.)  v.  Philfotis    ahd 
OTHSBS,  Justices  of  Deron  (resps.).  (a) 

BeiaU  heer  and  dder  Ucenoa—Eefuaal  io  renew — 
Indorsed  conviction  —  Objection  of  jtutiee^ — 
OnUaeion  io  etcUe  grounds  of  rerfueoL — Appeal  io 
quarier  eeaeione—d  Qeo,  4,  c.  61,  e,  27—32  k 
33  Vict.  c.  27,  8B.  8  and  19—35  ^  36  Viet.  c.  94, 
8.  42-37  ^  38  Vict  c.  49,  e.  26. 

The  c^ellantf  who  luid  for  many  years  before,  and 
during  1869,  held  an  Excise  Uwneefor  the  sale 
of  heir  and  cider,  to  be  consumed  on  the  premises, 
and  ^  had  •»  ea^h  subsequent  year  regularly 
obtained  the  justices*  certificate  for  the  renewal  of 
such  licence  in  pursuance  of  the  Wine  and  Beer" 
house  ^dl869,  sect.  19,  was  in  Peeemher  ISTS 
convicted  of  Sunday  trading  at  prohibited  hours, 
and  the  conviction  was  indorsed  upon  the 
liemtee.  At  the  (vrmual  licensing  meeting  in  187  9, 
no  notice  having  been  served  upon  the  appellant, 
the  justices  {wTio  were  the  respondents)  annowtced 
thai  the  appellant  having  been  convicted  must 
personally  attend  at  the  adjowrvment,  and  caused 
a  letter  to  be  written  by  their  derk,  by  which 
they  required  the  appellant  to  attend  in  person 
to  make  the  application,  if  a  renewal  of  the 
licence  were  applied  for.  At  the  adjournment, 
the  appelkmt  accompa/nied  by  a  solicitor  attended 
and  made  application  for  a  certificate,  but  the 
respondents  without  hearing  any  evidence  on  oath 
refused  the  application,  and  then  gave  no  ground 
for  ihe  refusal.  Quarter  Sessions  upon  appeal 
affirmed  the  respondents*  refusal,  but  stated  a 
special  ccue. 

Hdd,  that  the  only  objection  io  ihe  renewal  of  the 
appellant's  licence  being  ihe  indorsed  conviction, 
and  the  appellant  having  received  no  notice  of  an 
objection  of  which  the  grounds  for  refused  were 
auihorisedby  sect.  S  of  the  Act  o/1869,  the  respon- 
dents had  not  considered  any  sufidsnt  ground 
qf  objection  as  if  due  notice  had  been  piven,  with- 
in the  miming  of  sect.  42  of  ihe  Licensing  Act 
1872,  and  sect  26  of  the  Incensing  Act  1874 ;  that 
the  respondents  could  not  therefore  properly  state 
either  of  the  authorised  grounds  for  thwr  refusal ; 
that  their  omission  to  do  so  was  a  svibstantioLl 
defect  in  their  decision;  and  that,  as  U  was 
%oithin  ihe  province  of  quarter  sessions  io 
consider  whdher  the  procedure  at  ihe  licensing 
meeting  was  legal,  thai  court  had  under  the 
circumstances  no  discretionary  pcnoer  to  affirm 
ihe  respondents'  decision,  or  to  refuse  the 
appeHanfs  certificate. 

This  was  an  appeal  against  an  order  of  the 
respondents,  who  are  jnsticeB  of  the  peace,  aotinff 
in  ^  and  for  the  Petty  Sessional  Division  (3 
Baignton,  in  the  eonnty  of  Devon,  refusing  a 
oertifioate  for  the  renewal  of  a  certain  excise 
lieenoe  to  sell  beer  and  cider  by  retail,  at  a  hoose 
Bitoato  in  Meadfoot-lane,  Torquay,  hi  the  said 
Pefcty  SeflBional  Division  of  Paignton.  The  appeal 
came  on  for  hearing  at  the  Qeneral  Quarter 
SeasJons  of  the  Peace  for  the  county  of  Devon, 
held  on  the  15th  Oot.  1879,  when  the  court  con- 
firmed the  order  of  the  respondent  justioeB 
wiA  ooste,  subject  to  the  opinion  of  the  Queen'e 
Bench  Division  on  the  points  raised  by  a  special 

(a)  80partoa  Iby  IL  W.  HoKxllab,  Bb^  Banifter  at-L»w, 


case  of  which  the    following   are   the  material 
parts : — 

1.  Ann  Eales,  the  appellant,  who  had  for  many 
years  before  and  daring  1869  held  an  excise  licence 
for  the  sale  of  beer  and  cider,  to  be  oonsumed  on 
the  premises,  and  had  in  each  subsequent  year 
regularly  obtained  the  justices'  certificate  for  the 
renewal  of  such  licence  in  pursuance  of  32  &  83 
Yict.  c.  27,  was,  on  the  2nd  Deo.  1878,  con* 
victed  of  an  offence  under  the  Lioonsing  Acts,  and 
such  conviction  was,  in  pursuance  of  the  Licensing 
Acts  and  by  order  of  the  convicting  justices, 
indorsed  on  the  appellant's  licence,  such  indorse- 
ment, which  accurately  described  the  said  offence, 
being  in  the  terms  following: 

Petty  Sessions  Court  Boom,  Torquay,  2nd  Deo.  1878. 
— The  within-named  Ann  Eales  was  this  day  oonvioted  of 
allowing  intoxioatin^  liqnor,  to  wit  beer,  to  be  oonsnmed 
on  her  hoensed  premises  in  Meadfoot-lane,Torqnay,  afore- 
said, dnzing  prohibited  horns  on  Sunday,  24th  Nov.  1878, 
by  persons  not  being  bond  fids  travcttlevs,  or  persons 
\oAgmig  therein,  &o.,  and  fined  in  the  snm  of  lOZ.  and  15«. 
costs.  P.  Pening,  Clerk  to  the  JnstiQes,  Paignixm, 
Devon. 

2.  At  the  annual  licensing  meeting  for  Paignton 
Petty  Sessional  Division  held  on  the  11th  Sept. 
1879,  the  appellant's  daughter  attended  on  her 
behalf,  to  obtain  the  certificate  for  the  renewal  of 
the  licence ;  and  at  such  meeting  the  justices 
present  objected  to  grant  the  certificate,  and 
publicly  stated  to  'the  appellant's  daughter  that 
tier  mother  having  been  convicted  since  the  last 
annual  licensing  meeting,  her  personal  attendance 
would  be  required,  and  that  her  application  for  a 
certificate  was  in  consequence  adjourned  until  the 
25th  Sept  1879. 

8.  By  the  direction  of  the  justices,  a  letter  was 
written  to  and  duly  received  by  the  appellant, 
from  the  derk  to  the  respondents,  which  letter 
was  in  the  words  or  to  the  effect  following: 

Licensing  District  or  Division  of  Paignton,  Torcraaj, 
23rd  Sept.  1879.— Madam,— I  am  directed  by  two  of  the 
jnBtioes  of  the  lioenBing  district  to  state  that  shonld  jcfn 
mtend  to  apply  at  the  adjonmed  general  annual  meetiz^ 
to  be  held  at  tike  Court  Boom  in  Market-street,  Torquay, 
on  Thursday  next,  the  25th  Sept.  inst.  at  11  a.m.,  for  the 
renewal  of  we  licence  now  held  by  you  for  the  sale  of 
beer  and  aider  by  retail,  they  require  you  to  attend  in 
person  to  make  your  appUoation.  I  am,  Madam,  yours 
obediently,  P.  Pbkbing, 

Mrs.  Ann  Eales,  £9ei^  to  .the  LinrnisiTy  Justioes, 

Beerhouse  Keeoer,  Paignton  JDiviaUnu 

Meadfoot^lsiie,  Torquay. 

4.  At  the  adjourned  general  annual  licensing 
meeting,  held  on  the  i25th  Se{}t.  1879,  the 
appellant,  accompanied  by  her  solicitor,  attended 
and  made  apphcation  for  the  certificate ;  but  the 
justices,  without  hearing  any  evidence  on  oath, 
refused  the  application,  and  they  gave  no  ground 
for  the  refusal. 

5.  On  the  appesl  cominjo^  on  to  be  heard  before 
the  Court  c^  Quarter  Sessions,  Idie  refusal  to  renew 
the  appellant's  certificate  was  -afiSrmed,  subject  to 
certam  points  of  law  reserved. 

The  following  were  the  points  of  law  fbr  the 
opinion  of  the  court  arising  out  of  idia  facts  -aa 
hereinbefore  set  out : 

1.  Whether  the  respondent  justices  were  right 
in  adjourning  their  decision  as  to  the  granting  of 
the  certificate  to  the  appellant  on  the  11th  Bept. 
1879,  no  objection  being  nmdeto  the  granting 
except  by  the  respondent  justices  themselves. 

2.  'Wheldier  sufficient -notice  of  her  attendanoe 
being  required  at  the  adjourned  licensing  meot* 
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log  on  tho  25th  Sept.  1879,  was  given  to  the 
appellant. 

3.  Whether  the  respondent  jastices  at  the  said 
adjourned  licensing  meeting  were  right  in 
refasing  the  appellant  her  certificate  without 
stating  one  of  the  four  grounds  under  sects.  8  and  19 
of  82  &  33  Vict.  c.  37. 

4.  Whether  the  Court  of  Quarter  Sessions  had, 
upon  the  facts  appearing  as  above,  any  discretion- 
ary power  to  refuse  the  appellant  her  certificate. 

Fit/ ian,  for  the  respondents,  showed  cause  against 
the  rule  for  a  Gertiorari — ^This  special  case  is  so 
framed  that  the  omission  hy  the  justices  at  special 
sessions  to  state  the  ground  upon  which  they 
refused  to  renew  the  appellant  s  certificate,  if 
wrongful,  is  to  result  in  that  certificate  being 
renewed.  It  is  Impossible,  in  the  face  of  the  cases 
Beg,  V.  Syhea  (L.  Rep.  1  Q.  B.  Div.  52)  and  Ez  parte 
Bmith  (L.Bep.  3Q.B.Div.374),  to  contend  that  the 
justices  thereby  conformed  to  tiie  statute ;  but  m 
those  cases  and  in  other  omissions  of  a  similar  kind, 
it  has  been  held  that  the  proper  remedy  is  by 
mandamtu,  so  that  the  justices  might  have  an 
opportunity  of  reconsidering  and  supplementing 
their  decision.  The  appellant  ought  to  have 
moved  for  a  mandamus,  instead  of  appealing  to 
the  quarter  sessions.  [Cockburn,  0.  jT— Will  it 
not  TO  better  for  the  appellant  to  do  so  now  P] 

MeKeUar  (with  him  TicheH)  for  the  appellant. 
— ^IJpon  the  facts  here  stated,  the  appellant  has 
adopted  the  only  course  possible.  The  first  and 
second  questions  raise  for  consideration  the 
sufficiency  of  the  objection  to  the  renewal,  and  the 
notice  thereof  to  the  appellant;  no  re-hearing 
could  have  cured  a  fault  of  that  kind,  and  if  a 
mandamus  had  been  applied  for  on  that  groand, 
this  court  would  have  dedined  to  interfere  with 
the  appeal  which  is  given  by  9  Geo.  4,  o.  61,  s.  27. 
[GocKBTJKN,  C.J. — ^That  is  so ;  and  we  must  hear 
the  respondents  on  that  point.] 

Vivian. — It  has  been  held  in  Beg.  v.  Farqultar, 
(L.  Bep.  9  Q.  B.  25)  that  the  objection  provided  for 
by  the  Licensing  Act  1872,  s.  42,  when  no  seven 
days'  notice  has  oeen  given  to  the  licensed  person, 
may  be  made  by  the  justices  themselves,  and  notice 
of  the  objection  is  not  then  necessary.  It  is  enough 
if  the  personal  attendance  of  the  ucensed  person 
is  required,  and  the  objection  is  considerea  as  if 
notice  had  been  given.  At  all  events,  according  to 
Beg,  V.  Pilgrim  (L.  Rep.  6  Q.  B.  89),  the  quarter 
sessions  have  re-heard  the  whole  application,  and 
their  conclusion  has  been  arrived  at  after  the  per- 
formance of  all  preliminary  conditions. 

McKellar, — The  Wine  and  Beerhouse  Act 
1879  (32  &  33  Vict.  c.  27)  ss.  8  and  19,  limit  the 
grounds  of  refusal  to  renew  a  certificate  to  four, 
of  which  one  is  failure  to  produce  satisfactory 
evidence  of  good  character ;  another  is  that  the 
house  is  disorderly  ;  and  another,  that  the  appli- 
cant has  forfeited  a  previous  licence  by  mis- 
conduct. In  the  absence  of  these  grounds,  and 
another  not  here  material,  no  certificates  are  to 
be  refused.  By  sect.  42  of  the  Act  of '  1872 
which  has  been  referred  to,  no  licensed  persons 
applying  for  a  renewal  need  attend  unless 
required  by  the  licensing  justices,  and  if  at  the 
licensing  meeting  an  objection  be  made  in  the 
absence  of  the  licensed  person,  his  attendance  may 
be  required  at  an  adjourned  meeting,  when   the 

'ectioD  is  to  be  considered  as  if  notice  of 
'sition  had  been  given.    This  provision  for  an 


objection  in  the  absence  of  a  licensed  person  is 
amended  by  sect.  26  of  the  Licensing  Act  1874  (37 
&  38  Yict.  c.  49),  which  enacts  "  That  such 
requisition  shall  not  be  made  save  for  some  special 
cause  personal  to  the  licensed  person  to  whom 
%uchre<j[uisition  is  sent."  And  the  section  proceeds : 
"  A  notice  of  an  intention  to  oppose  the  renewal  of 
a  licence  served  under  sect.  42  of  the  principal 
Act  shall  not  be  valid  unless  it  states  in  general 
terms  the  grounds  on  which  the  renewal  of  such 
licence  is  to  be  opposed."  Now  here  the  only 
objection  taken  or  considered  appears  to  have 
been  a  conviction  for  Sunday  trading  indorsed  on 
the  licence,  about  which  no  evidence  was  taken, 
and  no  notice  was  given  to  the  appellant  in  the 
letter  of  reqaisition.  This  conviction  could  not 
by  itself  be  one  of  the  grounds  of  objection,  for  by 
sect.  30  of  the  Act  of  1872  a  thurd  offence  is 
necessary  to  constitute  a  forfeiture  of  a  licence ; 
and  even  if  without  evidence  on  oath  it  might  have 
been  the  foundation  for  one  of  the  authorised 
objections,  it  does  not  appear  by  any  notice  or 
statement  of  the  justices  which  objection  it  was 
taken  to  establish.  [Gockbttbn,  (3.J. — ^Then  the 
omission  to  state  the  ground  of  objection  was  more 
than  technical ;  no  authorised  objection  was  taken 
or  considered,  and  none  could  therefore  have  been 
stated.  That  makes  the  omission  a  matter  of 
substance  which  goes  to  the  root  of  the  justices' 
decision,  and  was  for  the  quarter  sessions  to  act 
upon  by  allowing  the  appeal.]  Exactly  so:  that 
is  my  argument. 

CocKBUBN,  G.J. — ^I  think  we  have  no  alternative 
but  to  reverse  the  decision  of  the  quarter  sessions 
and  also  that  of  the  justices  below ;  by  which 
means  the  appellant  must  obtain  a  renewal  of  her 
previous  certificate.  It  has  been  very  forcibly 
argued  by  Mr.  Vivian  that,  although  the  justices 
were  admittedly  wrong  in  making  no  statement  of 
the  ground  of  their  refusal  at  the  licensing 
meeting,  yet  the  proper  remedy  of  the  appellant 
was  by  mandamus  to  hear  the  application  further, 
and  not  by  appeal  to  the  quarter  sessions.  It 
appears  from  several  cases  cited  {Beg.  v.  Syhes  and 
Hx  parte  Smith)  that  this  same  uult  has  been 
rectified  by  that  mode,  and  probably  if  this  were  the 
only  objection  which  the  appellant  entertained  to  the 
justices'  refusal,  no  other  course  would  have  been 
open  to  her.  But  in  the  circumstances  stated  in 
this  special  case,  I  think  the  omission  to  give  the 
ground  of  refusal  amounted  to  an  objection  in 
substance  to  the  non-renewal,  and  was  something 
more  than  a  technical  neglect  of  a  mere  statutory 
form.  It  was  therefore  within  the  province  of 
the  quarter  sessions  to  consider  whether  the 
procedure  at  the  licensing  meeting  was  legal; 
and  if  not  it  was  their  duty  to  hold  that  the 
refusal  to  renew  was  improper,  and  could  not  be 
cured  by  any  opportunity  which  might  be  g^ven 
to  the  respondents  to  complete  their  decision. 
The  legality  of  this  procedure  becomes  therefore, 
on  the  questions  reserved,  the  matter  for 
our  consideration ;  and  I  think  the  respondents 
erred  in  their  interpretation  of  the  reqairements 
of  these  statutes.  The  only  grounds  upon  whidi 
the  justices  had  a  risht  to  entertain  an  objection 
to  the  renewal  of  the  appellant's  certificate  are 
the  four  mentioned  in  sect.  8  of  the  Act  of  1869  ; 
and  although,  by  the  practice  founded  upon  a 
dictum  in  the  case  of  Beg.  v.  Farquhar 
an  objection  may  be  made  by  the  justioea 
themselves,  it  must  be  upon  one  of  those  four 
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grounds,  and  the  particalar  ground  of  such 
objection  should  be  notified  to  the  appellant  in 
order  that  an  opportunity  may  be  given  to  meet 
it.  Here  the  only  ground  of  objection  suggested 
was  a  conviction  of  the  appellant  for  Sunday 
trading,  which  appeared  by  the  indorsement  npon 
the  licence.  Sucn  a  conviction  might  doubtless 
be  used  as  some  corroboration,  either  of  a  failure 
to  produce  satisfactory  evidence  of  good  character, 
or  of  the  appellant's  house  being  disorderly ;  but 
the  Legislature,  by  enacting  that  after  the  indorse- 
ment of  a  second  offence  another  conviction  shall 
cause  the  licence  to  be  forfeited,  has  implied  that 
one  offenoe  is  not  by  itself,  without  opportunity 
for  explanation,  a  sufiBoient  ground  of  objection. 
Moreover,  the  two  grounds  to  which  this  con- 
viction might  be  mat^ial  are  separate  and  distinct, 
and  no  notice  was  given  to  tne  appellant  as  to 
which  of  them  the  justices  meant  to  refer  when 
they  stated  to  the  daughter  that  the  appellant's 
personal  attendance  would  be  required;  nor  is 
there  any  such  notice  in  the  letter  of  the  clerk. 
When  therefore  the  justices,  witibout  hearing  any 
evidence  on  oath,  refused  the  application  and  then 
gave  no  ground  for  the  refusal,  there  had  been  no 
sufficient  ground  of  ohjection,  which  they  had  con- 
sidered  as  if  due  notice  had  been  given,  and  they 
could  not  have  properly  stated  either  of  the 
authorised  erounas  for  their  refusal.  Their 
omission  to  do  so  therefore  is  a  substantial  defect 
in  their  decision,  and  the  quarter  sessions  had  no 
discretionary  power  to  affirm  that  decision  or  to 
refuse  the  appellant  her  certificate. 

BowEN,  J.  concurred. 

Judgment  for  appellant 

Solicitors  for  appellant,  E.  W.  and  E.  C.  Moie, 
for  Carter  and  Son,  Torquay. 

Solicitors    for   respondents,  darkey  Woodcock, 
and  EyUmd,  for  Hooper  and  Wollen,  Torquay. 


Wednesday,  May  5,  1880. 

(Before  Lush  and  Fibld,  JJ.) 

Bso.  (r^.)  t;.  Hutchins  (app.).  (a) 

FuhUc  HeaUh  Ada  1848  (11  ^  12  Vict,  c.  43),  s,  14, 
and  1875  (38  ^39  Vict.  c.  65),  «.  l50Street  or 
highway — Previous  adjudicoMon  to  parties — Bes 
judicata — Estoppel— Certificate  of  dismissal  of 
previous  complaint. 

The  previous  dension  of  a  court  of  competent 
authority  as  to  the  status  or  character  of  a  street 
is  conclusive  as  heiiween  the  same  parties  in  sub' 
sequent  proceedings  in  the  same  matter. 

The  conclusiveness  of  the  previous  decision  need  not, 
in  an  appeal  from  the  subsequent  proceedings,  he 
stated  as  a  ground  of  appeal  by  the  appellant 
affected  by  such  subsequent  proceedings. 

In  1873  the  Local  Board  of  B.  required  E.,  the 
appellant,  to  sewer  and  channel  a  particular  por- 
Hon  of  a  certain  street  at  B.  Upon  H.'s  default, 
the  local  board  undertook  the  works  themselves, 
and  apportioned  H.'s  share  of  the  expenses  con- 
nected with  the  said  works.  H.  made  default  in 
paying  his  sliare  of  such  apportioned  expenses. 
Thereupon,  in  1874,  the  local  hoard,  after  the 
proper  notices,  summ^m^d  H.  for  such  nonpay' 
ment  of  expenses,  but  the  onagistrates  dismissed 
the  summons,  on  the  ground  that  the  street  was 
a  highway  repairable  by  the  inhabitants  at  large, 

(a)  fieportod  by  W.  P.  fiVfiASLaY,  £aq.,  fiftrxtetorHkWLftW. 


and  not  hy  the  owners  of  the  property.  H.  did 
not  obtain  a  certificate  of  the  dismissal  of  the 
complaint,  nw  was  a  formal  order  of  (he  dis- 
missal drawn  up. 

In  1879  the  local  board,  after  the  like  notice  to  H*., 
did  further  works  to  this  street,  and  again  sum- 
moned (among  others)  H.,  after  like  default,  for 
his  share  of  the  expenses  before  the  magistrates; 
and  on  this  occasion  the  magistrates  arrived  at  a 
contrary  decision,  and  made  an  order  on  H.  for 
the  pa/yment  of  his  share  of  the  expenses.  H. 
appealed  to  the  Court  of  QucMrter  Sessions  against 
this  decision,  staling  as  a  ground  of  appeal  that 
the  street  in  question  was  repairable  by  the  in- 
habitants at  large.  The  magistrates  refused  to 
entertain  the  question  of  the  conclusiveness  of  the 
first  decision,  because  U  had  not  been  stated  as  a 
substantive  ground  of  appeal;  and,  disaUounng 
the  appeal,  affirmed  the  order  of  the  petty 
sessions. 

Held,  that  the  Court  of  Quarter  Sessions  was  wrong, 
and  thai  the  condusioeness  of  a  previous  decision 
need  not  be  stated  as  a  svil>stam.tive  ground  of 
appeal  hy  an  appellant  who  has  been  affected  iy 
the  reversal  of  such  previous  decision. 

Held,  also,  that  (he  decision  of  a  court  of  camps' 
tent  OAUhority  as  to  the  status  of  a  street  is  conclu- 
sive in  subsequent  proceedings  in  the  samem^ter 
between  the  same  parties. 

Held,  also,  that  the  certificate  of  dismissal  of  a 
previous  complaint  under  11  Sjr  12  Vict.  e.  43, 
s.  14,  is  not  of  the  essence  of  the  acquittal,  but  a 
convenient  method  of  proving  it ;  and  the  grant* 
ing  of  it  is  not  necessary  to  make  the  previous 
proceedings  conclusive. 

This  was  a  case  stated  by  justices  under  38  &  39 
Yict.  c.  55,  s.  269  :— 

1.  The  respondents  are  the  Local  Board  of 
Health  for  the  district  of  Bradford,  in  the  county 
of  Lancaster. 

2.  The  appellant  was  in  1873,  and  still  is,  the 
owner  of  certain  lands  adjoining  a  street  in  the 
said  district  called  MiU-street. 

3.  In  the  year  1873  the  respondents,  in  exercise 
of  the  powers  of  the  several  Acts  then  in  force  in 
that  behalf,  required  the  appellant  to  sewer  and 
channel  so  much  of  the  said  street  as  adjoined  the 
said  land.  Upon  the  appellant's  default,  the 
respondents  executed  the  siud  work,  and,  haying 
duly  apportioned  the  expenses  thereof  and  given 
all  necessary  notices  ana  done  all  necessary  acts, 
caused  a  summons  to  be  duly  issued  for  recover- 
ing in  a  summary  wav  before  justices  in  petty 
sessions  payment  to  them  by  the  appellant  of 
971.  12s.  9d.,  the  amount  of  such  apportioned 
expenses. 

4.  The  matter  of  the  said  summons  was  duly 
heard  on  the  7th  May  1874  before  the  justices  in 
petty  sessions  at  Salford  aforesaid,  duly  acting  in 
that  behalf,  who  then  adjudicated  and  found  that 
the  said  street  was  a  highway  repairable  by  the 
inhabitants  at  large,  and  dismissed  the  said 
summons.  Such  adjudication  and  findinp^  are  and 
always  have  been  in  force  and  unreserved. 
No  formal  order  of  dismissid  was  then  or  at  any 
time  executed  by  the  said  justices,  but  in  th^  note- 
book of  the  said  justices  and  in  the  chai^  sheet 
or  book  kept  by  the  clerks  for  the  said  justices 
respectively  entries  were  i  the  time  written  by 
the  said  justices  and  the  st  1  clerks  respectively, 
which  said  entries  were  and  are  respectively  aa 
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fdllowB,  that  is  to  say,  in  the  note-book  of  the  jus- 
tices  in  the  words  following : 

SamiBOiis  oaaeb  lieard  before  the  xnagistratee  at  petiy 
sessioiui  held  at  tbe  Coxmty  Polioe  Court,  Manohester,  in 
the  diyidon  oT  Manchesi^r,  on  the  7th  day  of  May  1874. 
The  magisttatee  present,  Sir  J.  T.  Mantell  and 
Jut.  Herford* 


Ho.  1.  Oomplaintait. 
fiobert  Wilaon. 


Defendant. 

PhlUpHeniy 

HntehiuB. 


Offonoe. 

Non>pay 

rales. 


Bemarks. 
Dlnndaaed. 


In  the  said  charge  sheet  or  book  the  words 
following  : 


L  Itobert  Wilson. 


FhlUp  Heniy 
Hntcbins. 


Non- 
pa\ 
acooont. 


May 
HTmg 


Dls.    Found  to 
be  a  highway. 


No  notice  of  appeal  against  the  said  dismissal 
was  ever  given  by  the  said  local  board. 

6.  In  the  year  1877,  in  pursuance  of  resolutions 
passed  by  the  respondents  in  exercise  of  the 
powers  of  the  Acts  then  in  force  in  that  behalf, 
the  respondents  required  the  appellant  to  level, 
pave,  and  flag  the  said  street  adjoining  the  said 
land,  and  upon  the  appellant's  default  the  respon- 
dents executed  such  last-mentioned  work,  and 
having  duly  apportioned  tbe  expenses  thereof,  and 
given  all  necessary  notices  and  done  all  necessary 
acts,  caused  a  summons  to  be  duly  issued  for 
recovering  in  a  summary  way  before  justices  in 
petty  sessions  payment  to  them  by  the  appellant 
of  44i2{.  Oe.  hd.,  the  amount  of  such  last  mentioned 
apportioned  expenses. 

6.  On  tbe  16th  April  1879  a  summons  pro- 
ferred  by  the  said  looal  board  against  one  James 
Oimliffe,  for  the  recovery  of  paving  expenses  in- 
CQived  at  tiie  same  time,  but  in  respect  of  a 
different  length  of  the  same  street,  came  on  for 
hearing  before  the  justices  sitting  at  the  petty 
sessions  at  Salford  aforesaid,  the  said  James 
OunlifFe  proved  in  evidence  the  matters  above  set 
forth  in  par.  4,  and  contended  that  the  same  were 
conclusive  in  evidence  against  the  said  local  board, 
and  that  the  said  local  board  were  thereby  estopped 
and  precluded  from  assertina:  that  the  said  street 
was  not  a  highway  repairable  by  the  inhabitants 
at  larse.  The  said  justices  adju£cated  and  found 
that  the  said  street  was  not  a  highway  repairable 
by  the  inhabitants  at  large,  and  made  the  order 
applied  for  against  the  said  James  Cunliffe. 

7.  The  matter  of  the  said  summons  upon  the 
nowamellant  came  on  forbearing  on  the  14th 
May  1879,  before  the  justices  in  petty  sessions, 
when  tiie  now  appellant  and  the  now  respondents 
appeared  by  thew  respective  solicitors.  No  evi- 
dence other  then  mere  formal  proof  of  the  proper 
notices  and  the  amount  of  apportionment  was 
givoi  on  behalf  of  either  party.  The  petty 
sessions  then  made  the  order  for  payment  of  the 
mid  sum  of  442Z.  0«.  bd.  now  appealed  against,  it 
beuijf  then  expressly  agreed  between  the  said 
solicitors  tiiat  thereupon  the  now  appellant  should 
appeal  against  the  order  so  made  as  aforesaid 
against  him  to  the  next  (quarter  sessions  of  the 
county,  and  that  all  the  evidence  given  and  ques- 
tions raised  on  the  hearing  of  the  said  summons 
nramstthe  said  James  OunlifFe  should  be  taken 
to  have  been  given  and  raised  on  the  hearing  of 
the  said  summons  against  the  now  appellant  in 
this  paragraph  above  mentioned. 

8.  The  appeUant  duly  lodged  an  appeal  to  the 
Court  df  Quarter  Sessions  against  the  said  order, 
«nd  served  upon  the  respondents  a  notice  thereof, 
which,  omitting  formal  parts,  set  forth  the  follow- 
ing gromids  of  appeal  only : 


1.  That  I  am  not  liable  to  p^  the  said  num^yB  or  any 
part  thereof. 

2.  That  the  street  called  IGll-Btreet,  in  the  o&id  ordn 
mentioned,  was  and  lb  a  highway  repaixsable  bytheiniubi- 
tants  at  largewithin  the  intent  aaid  meaning  of  the  Public 
Health  Act  1875. 

8.  That  thexe  was  no  evidenoe  that  the  said  street  was 
or  is  not  a  highway  repairable  by  the  inhabitants  at  laige 
withm  the  intent  and  meaning  of  the  said  AaL 

The  said  appeal  was  duly  heard  by  the  said 
Court  of  Quarter  Sessions,  on  the  9th  July  1879 
and  subsequent  days,  when  the  appellant  put  in 
evidence  the  proofs  in  paragraph  4,  and  set  forth 
and  contended  that  the  same  being  between  the 
same  parties  and  in  respect  of  the  same  land,  were 
conclusive  evidence  ag^nst  the  respondents,  and 
that  they  were  thereby  precluded  firom  assertiiig 
that  the  said  street  was  not  a  highway  repairable 
by  the  inhabitants  at  large.  The  appelbmt  also 
called  witnesses  to  prove  that  the  said  street 
was  a  highway  r^>airable  by  the  inhabitants  at 
large. 

9.  On  behalf  of  the  respondents  it  was  objected 
in  reply  that  the  appellant  could  not  raise  the 
question  of  estoppel  under  any  of  the  grounds  of 
appeal.  An  application  was  thereupon  nmde  on 
behalf  of  the  appellant  for  an  amendment  of  tbe 
grounds  of  appeal,  l^  adding  thereto  a  ground 
stating  that  the  adjudication  and  findiugs  in 
paragraph  4  were  conclusive  in  evidence  againstthe 
respondents,  aud  that  they  were  thereby  estopped 
from  contending  that  the  said  street  was  not  a 
highway  repairable  by  the  inhabitants  at  large. 
This  application  was  refused  by  the  Court  of 
Quarter  Sessions.  The  respondents  further  con- 
tended that  tbe  proceedings  in  paragraj^  4  did 
not  amount  to  an  estoppel,  or  if  amountmg  to  an 
estoppel  were  met  by  an  estoppel,  and  so  Ibft  the 
issue  at  large  on  which  the  quarter  sessions  could 
£nd  accordmg  to  the  truth. 

10.  The  Court  of  Quarter  Sessions,  explicitly 
refraining  from  expressing  an  opinion  as  to 
whether  there  was  an  estoppel  either  answered  by 
another  or  not,  decided  that  such  contention  was 
not  open  to  the  appellant  under  any  of  the  said 
grounds  of  appeal,  and  upon  the  ervidence  the  said 
court  found  that  the  said  street  was  notahiehway 
repairable  by  the  inhabitants  at  large,  and  oca- 
firmed  tbe  order  of  14th  May  1879. 

11.  The  court  is  to  make  any  such  amendment 
of  the  said  grounds  of  appeal  as  ought  to  have 
been  made  by  the  Court  of  Quarter  Seesioiis. 

The  questions  for  the  opinion  of  the  oourt  were : 

1.  Whether,  upon  the  said  grounds  of  appeal  it 
was  open  to  the  appellant  to  contend  that  tne  said 
adjudication  and  dismissal  of  the  first  mentioned 
summons  on  the  7th  May  1874  were  oondusive 
upon  the  respondents,  and  that  they  wen  pre- 
clnded  thereby  from  recovering  the  moneys  sought 
to  be  recovered  under  the  summons  of  May  1879. 

2.  Whether,  if  it  was  not  so  open  to  the  appel- 
lant, the  amendment  in  paragraph  9  oug^t  to 
have  been  made  by  the  said  Court  of  Quarter 
Sessions. 

3.  If  it  was  so  opea  to  the  i^peUant,  orif  the 
amendment  of  ihe  said  grounds  of  appeal  in  para- 
graph 9  ought  to  have  been  made,  whether  the 
at^udication  and  diamissal  of  the  first  menti<med 
summons  were  (notwitlistanding  the  a^udication 
in  0unl{ffe*8  case)  conclusive  upon  the  respondents, 
and  whether  they  were  precluded  thowby  from 
recovering  the  moneys  sought  to  be  recovered 
under  the  summons  of  May  1879. 
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Bj  11  &  12  Yiot.  0. 4S,  B.  14: 

The  JQstioe  or  jnetioeB,  Imving  heard  what  each  party 
shall  hare  to  eaj,  and  the  -wxbieBaee  and  eridenoe  so 
addnoed,  shall  consider  the  whole  matter  and  determine 
tiie  same,  and  shall  oonyict  or  make  an  order  iQwn  the 
defendant,  or  dunuss  the  information  or  oompiiunt,  as 
the  case  ini^  be ;  and  if  he  or  th^  oonviot,  or  make  an 
order  against  the  defendant,  a  mmnte  or  memorandum 
thereof  shall  then  be  made,  for  which  no  fee  shall  be 
paid,  and  the  oonYietion  or  order,  shaQ  afterwards  be 
drawn  np  by  the  said  jostioe  or  jnstioee  in  proper  form, 
under  his  or  their  hand  and  seal,  Ao.,  and  he  or  they 
diall  OBBse  the  same  to  be  lodged  with  the  olerk  of  the 
peace,  to  be  by  him  filed  among  the  reoords  of  the 
l^eneral  qnarter  sessions  of  the  peace,  or  if  the  sa^d 
jnstioe  or  jostioes  shall  dismias  snoh  information  or 
complaint,  it  shall  be  lawful  for  snoh  justice  or  jnst*'o68, 
if  he  or  they  shall  thinlc  fit,  being  required  so  to  do,  to 
make  an  order  of  diamiiisal  of  tl^  same,  and  shall  giYO 
the  defendant  in  that  behalf  a  certificate  thereof,  which 
said  certificate  afterwards,  uixm  being  produced,  without 
forther  proof,  shall  be  a  bar  to  any  subsequent  informa- 
tion or  oomplaint  for  the  same  matters  reepeotiTely 
against  the  same  party. 

By  38  &  39  Yiot.  c.  55,  8. 150 : 

Where  any  street  within  any  urban  district,  not  being 
a  hi^way  repairable  by  the  inhabitants  at  large,  or  the 
carnage  way,  footwav,  or  any  other  part  of  su^  street, 
is  not  sewered,  leyelled,  payed,  metalled,  flagged,  chan- 
nsUed,  and  made  good,  or  is  not  lighted  to  the  satisf  ac- 
tion of  the  urhEui  authorily,  such  authority  may,  by 
notice  addressed  to  the  respectiye  owners  or  occupiers  of 
the  premises  fronting,  ad^oininff,  or  abutting  on  such 
parts  thereof  as  may  require  to  oe  sewered,  dbc,  require 
them  to  sewer,  Ac.,  or  to  provide  proper  means  for 
lighting  the  same  within  a  time  to  be  specified  in  snoh 
notice 

If  such  notice  is  not  compiled  with,  the  urban  authority 
may,  if  they  think  fit,  execute  the  works  mentioned  or 
referred  to  therein;  and  may  recover  in  a  summary 
manner  the  expenses  incurred  by  them  in  so  doing  from 
the  owners  in  default  aooordinff  to  the  frontage  of  tiieir 
reepeotive  premises,  and  in  such  proportion  as  is  settled 
b^  the  surveyor  of  the  urban  authority,  or,  in  case  of 
dimnte,  by  arbitration  in  manner  provided  by  this  Act, 
or  the  urban  authority  may  by  order  dedare  the  expenses 
ao  incurved  to  be  private  improvement  expenses. 

The  same  proceedings  may  be  taken,  and  the  same 
powers  exMoised  in  respeetof  any  street  or  road  of  which 
a  part  is  or  mav  be  a  public  f  ootpatii  or  repairable  by  the 
inhabitants  at  large  as  fully  as  if  the  whole  of  such  street 
or  road  was  a  highway  not  repairable  by  the  inhabitants 
athoge. 

In  this  case  a  rale  bad  been  obtained  to  bring 
np  the  order  of  the  Conrt  of  Qnarter  Sessions,  dis- 
aiiowing  the  appeal  and  affirming  the  decision  of 
the  court  below,  to  be  qnashed. 

Hoptoood,  Q.G.,  for  the  respondents,  showed 
cause. — The  Court  of  Quarter  Sessions  was  right 
in  affirming  the  decision  of  the  petty  sessions ;  the 
hearing  of  the  facts  in  dispute  and  the  decision 
upon  them  arrived  at  by  the  petty  sessions  in  the 
first  instance  operated  as  no  estoppel  barring  the 
respondents  firom  reopening  the  question,  although 
the  appellant  was  a  party  to  such  proceedings,  and 
the  original  complaint  against  him  was  dismissed. 
It  was  never  in  tended  that  the  doctrine  of  estoppel 
Bhoold  apply  to  such  summary  proceedings  as 
these;  the  doctrine  of  res  judicata  is  applicable 
(wlv  to  matters  decided  by  Sunerior  Courts  whose 
machinery  for  ascertaining  the  truth  is  more 
deliberate  and  accurate  than  that  of  our  police 
oonrts.  It  would  be  very  inconvenient  if  an  impor- 
tant point  like  the  nature  of  a  street  originally 
decided  on  insufficient  evidence  should  be  bmding 
sod  oondusive  even  as  between  the  same  parties 
to  the  original  proceedings.  Again  there  was  no 
estoppel,  for  the  appellant  did  not  avail  himself 
of  his  right  under  11  <fe  12  Yict.  c.  43,  s.  14, 


to  procure  a  certificate  of  the  dismissal  of  the 
complaint  against  him ;  this  certificate  mighc  be 
conclusive  as  an  abjudication  on  the  questions  in- 
volyed,  but  unless  it  is  sranted,  the  mere  dismisHal 
of  the  complaint  is  no  bar  to  subsequent  proceed* 
ings  in  the  same  manner.  PEjTTSH,  J. — ^It  was  a 
provable  fiu$t  that  in  1874  the  justices  decided  that 
this  street  was  a  highway  repairable  by  the  inhabi- 
tants at  large.  Field,  J.— Xes,  and  on  the  faith  of 
that  decision  much  property  might  have  changed 
hands.]  There  was  not  even  a  proper  order  of 
dismissal  drawn  up,  and  the  appellimt  has  been 
remiss  and  not  done  aU  that  he  might  have  done 
to  protect  himself.  But  supposing  there  be  a  de- 
fence of  res  judicaia,  the  question  arises,  whether 
such  defence  was  open  to  the  defendant  as  appel- 
lant in  the  court  below,  inasmuch  as  he  din  not 
specifically  allege  it  as  a  ground  of  appeal.  If 
the  appellant  did  not  choose  to  state  and  rely  on 
this  point  as  one  of  the  grounds  of  his  appeal, 
he  must  take  the  consequences,  and  iu  refusing 
to  amend  the  Court  of  Quarter  Sessions  was  quite 
right. 

Ambrose,  Q.C.,  for  the  appellant,  was  not  called 
upon. 

Lush,  J. — I  am  of  opinion  that  our  judgment 
must  be  for  the  appellant.  I  rest  it  upon  a  prin- 
ciple of  the  utmost  importance,  that  where  a 
matter  affecting  the  rights  of  parties  has  been 
decided  by  competent  authority,  it  shall  be 
taken  to  be  conclusive  in  after  proceed- 
ings between  the  same  parties  origincJly  con- 
cerned in  it.  In  the  year  1874  the  present 
appellant  was  summoned  by  the  respondents 
before  the  magistrates  on  the  ground  of  the  non« 
payment  of  his  contribution  towards  the  expenses 
of  the  sewering  and  channelling  of  this  new  street. 
The  respondents  then  alleged  that  it  was  a  street 
that  had  not  then  become  a  highway;  and  the 
particular  question  the  magistrates  had  to  decide 
was  whether  it  was  a  street  or  a  highway ;  if  Hi 
were  the  latter,  the  inhabitants  of  the  district  at 
large,  and  not  the  owners  of  the  property,  would 
be  obliged  to  keep  it  in  repair.  The  magistrates 
then  decided  that  the  appellant  was  not  liable,  hub 
that  the  street  was  repairable  by  the  parish  at 
large.  The  local  board  of  health  might  have  ap- 
pealed against  that  decision,  and  ic  might  have 
Deen  reversed  if  unsatisfactory,  as  grounded 
upon  insufficient  evidence ;  but  th^  acquiesced 
in  it  from  the  year  1874  to  1879.  Then,  having 
done  further  works  to  the  street,  they  bring  these 
fresh  proceedings  against  the  same  person.  We 
do  not  know  what  changes  in  the  ownership  of 
this  property  might  have  taken  place  within  thiis 
period  on  the  faith  and  basis  of  this  decision  of 
the  magistrates.  On  the  fresh  summons  bein^ 
taken  out  the  original  qvestion  came  np  to  be^ 
tried,  and  I  am  of  opinion  that  the  first  decisioit 
of  the  magistrates  was  binding  upon  the  local' 
board  of  health  in  the  subsequent  proceedings. 
It  is  said  that  it  cannot  be  a  bar  because  the 
defendant  (the  now  appellant)  did  not  obtain  a 
formal  certificate  of  dismissal  of  the  previous 
complaint ;  but  this  certificate  is  not  of  tiie 
essence  of  the  acquittal ;  it  is  a  convenient  method 
created  by  the  Act  of  proving  a  fact  which  mighi} 
in  another  manner  be  proved ;  it  is  no  more  than 
the  certificate  of  the  clerk  of  the  peace  of  a  pre- 
vious conviction.  Again,  it  has  been  urged  that 
the  previous  decision  was  not  binding  because  no 
order  of  dismissal  was  drawn  up  iu  pursuance  of 
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it,  bat  the  note  book  of  the  magistrates  was  pro- 
duoed  which  stated  the  name  of  the  defendant, 
the  natnre  of  the  charge  brought  against  him,  and 
the  dismissal  of  the  chari^e.  Though  the  record 
of  the  proceedings  did  not  state  that  this  street 
was  a  highway  repairable  by  the  parish  at  large, 
yet  the  dismissal  of  the  charge  must  have  been 
lounded  upon  the  fact  that  it  was  saoh  a  highway, 
and  so  repairable  by  the  parish  at  large.  It 
seems  to  me  that  the  adjudication  in  1874  was 
sufficiently  proved  before  the  magistrates. 
In  1879  the  magistrates  came  to  a  decision 
exactly  contrary  to  that  given  by  the  magis- 
trates in  1874;  and  in  these  latter  proceedings 
before  them  the  defendant  Hutchins  (with  others) 
was  again  a  party.  This  decision  was  appealed 
from,  and  the  Court  of  Quarter  Sessions  refused  to 
entertain  the  question  of  the  conclusiveness  of  the 
first  judgment  on  the  ground  that  it  had  not 
been  stat^  as  a  ground  of  appeal.  It  is  true  that 
the  appellimt  did  not  set  out  the  previous  adjudi- 
cation and  the  dismissal  of  the  complaint,  and 
contend  that  it  was  conclusive,  yet  he  does  set  out 
as  a  substautive  ground  of  appeal  that  the 
street  was  a  highway  repairable  by  the  inhabitants 
of  the  parish  at  large.  It  seems  to  me  not  neces- 
sary to  state  how  tne  allegation  was  going  to  be 
proved.  If  the  previous  adjudication  had  been 
stated  as  a  grouna  of  appe&l  the  party  could  not 
have  demurred  to  it.  The  justices  were  bound  to 
hear  the  evidence,  and  when  the  previous  decision 
was  proved  they  were  bound  to  act  upon  it.  There 
was  no  need  for  amending  the  {^rounds  of  appeal, 
and  the  magistrates  were  i)recluded  from  giving 
on  the  second  occasion  the  judgment  which*  they 
did  give ;  for  there  was  the  adjudication  of  a  com- 
petent coart  between  the  same  parties  as  to  the 
status  of  this  street,  and  was  therefore  conclusive 
and  binding  on  them. 

Field,  J. — ^I  am  of  the  same  opinion.  Now  there 
have  been  three  questions  submitted  to  us  for  our 
dedsioD.  The  ^st  is,  was  it  open  to  the  appellant 
on  his  grounds  of  appeal  to  contend  that  the 
previous  adjudication  was  conclusive  P  I  agree  with 
my  brother  Lush  that  it  was  so  open  to  him.  The 
previous  adjudication  was  admissible  in  evidence, 
and  the  appellant  sufficiently  raised  the  point  by 
stating  in  bis  grounds  of  appeal  that  the  street 
"  was  and  is  a  highway  repairable  by  the  inhabi- 
tants at  large ;"  and  grounds  of  appeal  ought  not 
to  be  construeid  with  such  strictness  as  pleadings. 
The  second  question  is,  whether,  if  an  amendment 
ought  to  have  been  made,  it  should  have  been 
made.  Now,  I  think  that  amendments,  where 
practicable,  should  always  be  made  unless  to  the 
mjnrv  of  the  opposite  party ;  and  in  this  case  the 
boora  well  knew  that  the  point  having  been  taken 
before  the  magistrates^ was  going  to  be  raised 
before  the  Quarter  session?,  and  so  could  not  be 
prejudiced  by  such  amendment  Thirdly,  was  the 
a^udication  made  in  1874  conclusive  P  The  doc- 
trme  of  estoppels  has  been  much  criticised  in  the 
argument,  but  this  is  not  a  mere  question  of 
estoppel ;  but  the  original  adjudication  in  this  case 
was  the  adjudication  of  a  court  of  competent  jaris- 
diction,  which  went  fully  into  the  matter  before 
it.  The  magistrates  went  into  the  question  of 
whether  this  street  was  a  highway  repairable  by 
the  inhabitants  at  large,  or  a  private  road,  and  they 
decided  that  it  was  a  highway — a  very  valuable 
incident  of  property  to  those  whose  lands  abutted 
on  it.    There  was  no  appeal  against  this  decision. 


and  it  remained  in  force  until  1879,  when  the  board 
sought  to  re-open  the  question,  and  we  do  not 
know  what  defdings  with  the  surrounding  pro- 
perty may  in  the  meanwhile  have  taken  place  on 
the  fisbith  of  this  street  bein^  a  highway.  For  these 
reasons  I  think  the  decision  and  adjudication  in 
1874  are  binding  and  conclusive  against  the  board. 

J^le  aheoliUe. 

Solicitors  for  the  appellant,  Norrist  Alien,  and 
Oo,,  for  Digglea  and  Ogden,  J^^nchester. 

Solicitors  for  the  respondents,  Gregory  and  Co., 
for  A,  and  Q.  W.  Fox,  Manchester. 


Thwreday,  May  13,  1880. 

(Before  Ltjsh  and  Maiosty,  JJ.) 

Bbg.  v.  Fhillifs  and  0TH£BA.(a) 

Bastardy  order — Appeal  to  quarter  eeeeume—Non' 
a'ppearance  of  respondent — Order  of  petty  ses- 
sioru  quashed  not  on  the  merits — Fresh  summone 
for  bastardy  order — Prohibition — 7  ^  8  Vict. 
c.  101,  s.  4—8  &■  9  Vict,  c.  10,  ss.  2  ^  6—36  ^  37 
Viet.  e.  9,  s.  5. 

In  cases  where  the  Gourt  of  Quarter  Sessions 
entertains  an  appeal  by  a  putative  father 
against  a  bastardy  order,  ofkJ  quashes  the  order 
of  the  petty  sessions,  btU  does  not  so  quash  it  on 
the  merits,  the  mother  moAf  apply  to  the  petty 
sessions  for  afresh  summons  against  ihe  putative 
father, 

E.  P.  was  the  mother  of  a  bastard  child,  and  alleged 
that  J,  F.  was  the  father;  she  obtained  abastardy 
order  against  J.  F.,  who  drdy  appealed  to  the 
Court  of  Quarter  Sessions,  On  the  appeal  E,  P. 
did  not  appear;  it  was  not  shovm  that  she 
coUusively  kept  herself  or  her  witnesses  away. 
An  adjournment  on  behalf  of  the  respondent  was 
ashed  for,  b%U  not  allowed.  The  magistrates  in 
quarter  sessions  allowed  the  a/ppeal,  and  quashed 
the  order  of  the  petty  sessions,  but  in  thevr  order 
they  staled  that  their  decision  was  not  on  the 
merits. 

Held,  that  as  it  did  not  a^eat  that  the  respondent 
and  her  witnesses  coUusively  absented  themselves, 
but  that  the  Court  of  Quarter  Sessions  had 
allowed  the  appeal  not  on  the  merits,  but  because 
of  the  absence  of  the  respondent,  it  was  per* 
missible  for  the  respondent  to  apply  for  afresh 
order  against  the  putative  father. 

The  facts  of  this  case  were  as  follows : 

On  Oct.  25,  1879,  Emma  FhilUps  (the  defen- 
dant) obtained  a  bastardy  order  against  James 
Frost  (the  applicant). 

James  Frost  gave  proper  notice  of  appeal  against 
such  order,  and  duly  served  it  upon  the  said  Emma 
Philips. 

On  Jan.  6, 1880,  the  appeal  came  on  to  be  heard 
by  the  justices  sitting  m  quarter  sessions.  At 
tne  hearing  of  the  appeal  Emma  Phillips  (the 
then  respondent)  and  her  witnesses  were  not 
present.  Her  counsel,  however,  asked  for  an 
adjournment  which  was  not  granted,  on  the 
ground  that  the  court  did  not  think  it  had  the 
power  to  do  so.  The  justices  thereupon  made  an 
order  to  the  effect  that  the  appeal  was  allowed, 
and  the  order  of  petty  sessions  quashed,  but  that 
their  decision  was  "  not  on  the  merits."  The 
costs  of  this  appeal  were  not,  and  have  not  yet 
been  paid  by  the  then  respondent. 

(a)  Beported  by  W  P.  Evbbslbt,  Esq.,  BarriBtor«tLaw. 


MAGISTRATES'   CASES. 


265 


Q.B.  Div.] 


Beg,  v.  Fhillifs  and  othebs. 


[Q.B.  Drr. 


On  March  6&  1880  Emma  Phillipe  again 
f  pplied  to  the  justices  in  petty  sessions  for  the 
liatchington  hnndred  of  the  Dengie  division  of 
the  County  of  Essex  for  a  fresh  summons  calling 
upon  James  Frost  to  show  cause  why  he  should 
not  support  the  bastard  child  of  which  she  alleged 
he  was  the  father.  On  13th  April  1880  the  Queen's 
Bench  Division  was  moved  for  a  writ  of  prohibi- 
tion to  the  justices  in  petty  sessions,  ana  a  rule 
rdsi  was  granted. 

By  sect.  4  of  7  &  8  Vict.  c.  101 : 

If  iriihin  twon^-foipr  hours  after  the  adjadication  and 
making  of  any  order  on  the  pntatlye  father  snoh  pntative 
fatiier  give  notice  of  appeal  to  the  mother  of  the  bastard 
ohUd,  and  also,  within  seven  days,  giveeiaffioientseonzil^, 
by  reoo^^nisance  or  otherwise,  for  the  payment  of  costs,  to 
tne  satisfaction  of  some  one  jostice  of  the  peace,  it  shall 
be  lawful  for  snoh  pntative  father  to  appeal  to  the 
general  qnarter  sessions  of  the  peace  to  be  holden  alter 
the  period  of  f onrteen  days  next  after  the  maldng  of  the 
said  order  for  the  county,  ciiy^,  borongh,  or  place  for 
which  such  petly  session  may  have  been  held ;  and  the 
justices  in  such  qnarter  sessions  assembled,  or  the 
recorder,  as  the  case  may  be,  shall  thereupon  hear  and 
determine  snch  appeal,  and  shall  order  snch  costs  to  be 
paid  by  either  party  as  to  them  or  him  may  seem  fit. 

By  sect.  6  of  8  A  9  Vict.  c.  10 : 

Where  any  woman  shall  apply  to  the  justices  at  a 
pettr  session  for  an  order  upon  the  person  whom  she 
ahau  allege  to  be  the  father  of  her  bastajrd  chUd,  such 
justices  shall  hear  the  evidence  of  such  woman,  and  such 
other  evidence  as  she  may  produce,  and  shall  also  hear 
any  evidence  tendered  by  or  on  behalf  of  the  person 
alleged  to  be  the  father,  and  it  the  evidence  of  the  said 
mother  be  corroborated  in  some  material  particular  by 
other  testimony  to  the  satisfaction  of  the  said  justices, 
they  may  make  such  order  as  is  therein  set  forth.  And 
whereas  x>ower  is  given  to  the  putative  father  to  appeal 
to  the  general  quarter  sessions  of  the  peace  against  such 
order,  but  it  is  not  (in  the  said  recited  Act,  7  f  8  Vict. 
0. 101)  set  forth  what  evidence  the  said  general  quarter 
sessions  shall  or  may  hear  on  the  trial  of  such  appeal, 
and  doubts  have  been  raised  as  to  whether  the  said 
mother  can  be  heard  by  the  said  Court  of  Quarter 
Sessions;  he  it  therefore  enacted,  that  on  the  tria?  of 
any  such  appeal  before  any  court  of  quarter  sessions  the 
justices  therein  assembled,  or  the  recorder  (as  the  case 
may  be),  shall  hear  the  evidence  of  the  said  mother,  and 
such  otiier  evidence  as  she  may  produce,  and  any 
evidence  tendered  on  behalf  of  the  appellant,  and  pro- 
ceed to  hear  and  determine  the  said  appeal  in  other 
renpects  according  to  law,  but  shall  not  confirm  the 
oraer  so  appealed  against,  unless  the  evidence  of  the 
said  mother  shall  have  been  corroborated  in  some 
materia]  XMtrtioular  by  other  testimony,  to  the  satisfac- 
tion cf  the  said  justices  in  quarter  session  assembled,  or 
4ihe  said  recorder. 

By  Sect.  6  of  35  &  36  Vict,  a  9  : 

When  a  bastard  child  becomes  chargeable  to  a  union 
•or  parish,  the  guardians  may  apply  to  two  justices  having 
jnnadietion  in  the  umon  or  pansh,  in  petty  sessions,  and 
thereupon  such  justices  may  summon  the  man  alleged  to 
be  the  father  of  the  child  to  appear  before  any  two  justices 
bavin^rthe  like  jurisdiction,  to  show  cause  why  an  order 
should  not  be  made  upon  him  to  contribute  towards  the 
r^ef  of  the  child,  and  upon  his  appearance,  or  on  proof 
that  the  summons  was  duly  served  on  him,  or  left  at  his 
last  place  of  abode  six  days  at  least  before  the  petty 
session,  the  justices  in  such  pet^  session  shall  hear  the 
evidence  of  the  mother,  and  such  other  evidence  as  she 
or  the  said  guardians  may  produce,  and  shall  alse  hear 
any  evidence  tendered  by  or  on  behalf  of  the  person 
alleeed  to  be  the  father,  and  if  the  evidence  of  the 
mother  be  corroborated  in  some  material  particular  by 
■other  evidence  to  the  satisfaction  of  the  said  justices,  thev 
may  adjudge  the  man  to  be  the  putative  f atiier  of  such 
bastard  chud,  and  they  may  proceed  to  msdce  an  order 
upon  Bueh  putative  father  to  pay  to  the  guardians  or 
one  of  their  officers,  such  sum,  weekly,  or  otherwise, 
towards  the  relief  of  the  child  during  such  time  as  the 
<^d  shall  continue,  or  afterwards,  be  chargeable,  as  shall 
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appear  to  them  to  be  proper;  and  any  payment  to 
ordered  to  be  made  shall  be  recoverable  by  tiie  rdievinjr 
officer  or  other  officer  appointed  to  receive  it  in  the 
manner  provided  by  the  Act  for  the  recovery  of  payments 
under  an  order  obtained  by  the  mother. 

Wightmcm  Wood,  on  behalf  of  Phillips  and  the 
justices,  showed  cause. — This  prohibition  ought  nob 
to  go.  The  dismissal  of  a  summons  brought 
by  the  mother  against  the  alleged  father,  even  on 
the  merits,  is  no  bar  to  subsequent  proceedinffs  on 
her  part,  but  the  allowing  of  the  alleged  father's 
appeal,  and  the  quashing  of  the  order  of  petty 
sessions  by  the  court  of  quarter  sessions  on  the 
merits  do  operate  as  such  a  bar.  [Lush,  J. — ^There 
are  no  merits  here;  the  case  was  dismissed.] 
Exactly  so ;  the  order  of  quarter  sessions  expressly 
says  that  the  decision  was  not  on  the  merits ;  the 
respondent  and  her  witnesses  were  prevented  from 
attending,  but  I,  as  her  counsel,  asked  for  an 
adjournment  to  the  following  day,  which  the 
magistrates  would  not  grant  me,  but  thereupon 
allowed  the  appeal,  and  quashed  the  order  of  the 
court  below.  This  was  not  a  decision  on  the 
^erits.  This  is  important,  for  the  mother  is  not 
the  only  person  interested,  for  it  would  affect  the 
parish  authorities  if  the  child  became  charge- 
able to  the  union  or  parish  (35  &  36  Vict, 
c.  65,  8.  7,  and  36  &  37  Vict.  c.  9,  s.  5. 
[Lush,  J. — The  dismissal  of  a  summons  by 
the  petty  sessions  operates  as  a  nonsuit ;  but  if 
the  woman  gets  an  order  she  must  support  it.]  I 
say  in  effect  this  decision  of  the  quarter  sessions 
was  a  nonsuit ;  and  there  has  been  no  real  appeal 
under  8  &  9  Vict.  c.  10,  s.  6.  The  quash- 
ing of  an  order  after  hearing  the  evidence  is  a 
quashing  on  the  merits,  and  the  want  of  corrobo- 
rative evidence  would  be  a  good  ground  for  dis- 
missal on  the  merits.  In  all  cases  where  prohibi- 
tion has  gone  out  to  petty  sessions,  there  has  been 
a  quashing  on  the  merits  : 

Rex.  V.  Jenhinf  Cases  temp.  Hardwicke,  301 ; 

Bex.  V.  Tenant,  2  Ld.  Baym.  1423 ;  2  Strange,  716; 

Pridgeon*8  case,  Cro.  Ch.  341 ;  Bulst.  355 ; 

Beg.  V.  Bridgman,  15  L.  J.  M.  0.  44 ; 

Beg.  V.  Qlynne,  L.  Bep.  7  Q.  B.  16;  26  L.  T.  Bep. 

N.  S.61;  41L.  J.  M.  C.  58; 
Beg.  V.  Harrington,  9  L.  T.  Bep.  N.  S.  721. 

If  any  evidence  of  any  kind  had  been  tendered* 
and  the  case  dismissed,  I  could  not  contend  that 
the  decision  of  the  magistrates  had  not  been  a 
meritorious  decision : 

Beg.  V.  Barrieon,  16  Jur.  726 ; 

Beg.  V.  Jueticee  of  BucJewtghamsMre,  18  L.  J.  M.  GL 

113 ;  s.  c. 
Beg.  V.  Bohinson,  6  D.  &  Low.  295 ; 
Beg.  V.  Justices  of  QUmcestersTwre,  13  Jur.  765. 

Lastly, '  an  appeal  is  a  rehearing  at  quarter 
sessions ;  the  respondent  begins  and  conducts  her 
case  just  as  in  the  inferior  court ;  so  if  the  respon- 
dent is  not  there  the  case  is  dismissed,  which  is 
analogous  to  a  nonsuit. 

C.  E.  Jones  in  support — ^The  prohibition  ought 
to  go ;  the  ma^strates  had  power  to  adjourn  the 
case,  but  dechned  to  do  so ;  here  the  woman  and 
her  witnesses  failed  to  attend ;  she  had  the  order 
of  the  coort  below  in  her  favour,  and  it  was  her 
duty  to  support  it,  and  her  non-appearance  was 
virtually  an  admission  that  she  could  not  support 
it.  As  a  matter  of  fact  the  magistrates  did 
adjourn  till  the  last  moment  possible.  The  parish 
authorities,  though  interested,  are  not  injured  by 
these  proceedings,  for  they  can  obtain  an  order, 
though  the  woman  herself   has  not  so  obtained 
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one.  The  remarks  of  Denman,  C.J.  in  Beg.  v. 
Maeheii  (14  Q.  B.  74 ;  18  L.  J.  213,  M.  C),  are  in 
my  f avonr ;  bo  also  is  the  case  of  Beg.  y.  Olunne 
(liot  8up.).  This  is  not  a  case  of  nonsuit,  like  a 
dismissal  of  the  woman's  application  at  petty 
sessions,  and  even  if  it  were,  the  costs  of  the 
appeal  have  not  yet  heen  paid  by  the  woman,  who 
on^ht  not  to  be  idlowed  to  make  this  second  appli- 
cation to  the  petty  sessions  under  these  circum- 
stances. 

Lt7SH,  J. — ^This  is  a  Question  of  considerable 
nicety,  and  we  hesitated  before  we  arrived  at  our 
conclusion.  This  prohibition  ought  not  to  go,  and 
the  rule  must  be  discharged.  It  is  a  well  under- 
stood point  that  if  a  woman  fails  in  her  first 
application  for  a  summons  for  a  bastardy  order, 
she  may  apply  again,  because  the  decision  of  the 
tribunaJ  is  not  final,  but  yet  there  is  no  appeal  for 
the  woman.  But  while  the  statute  gives  the 
putative  father  power  to  appeal,  it  requires  on 
such  appeal  the  evidence  oi  the  mother  herself 
and  corroborative  testimony  besides;  and  the 
statute  contemplates  that  the  whole  case  should 
be  gone  into  and  decided;  and  this  decision  is 
final  between  the  parties.  The  case  of  Beg  v. 
Olynne  (ubi  eup.)  supports  the  principle  applicable 
to  this  case ;  there  the  witnesses  were  heard ;  and 
upon  the  evidence  adduced  the  magistrates  gave 
their  decision.  There  is  no  case  which  speaks  of 
the  decision  of  the  justices  in  quarter  sessions 
being  final  in  cases  of  this  description  except  they 
were  heard  and  determined  on  the  merits.  This  is 
a  new  case,  for  here  the  order  of  the  inferior  court 
was  quashed  by  the  justices  in  quarter  sessions, 
because  no  evidence  was  produced  before  them  by 
the  respondent.  Now-  if  it  had  been  made  out 
that  the  woman  had  deliberately  kept  away,  and 
had  prevented  her  witnesses  from  attendmg,  a 
different  view  of  the  proceedings  might  be  taken ; 
but  it  appears  to  have  been  an  accident  that  she  was 
not  present,  and  that  she  had  intended  to  be  there. 
The  court,  however,  did  not  allow  time  enough  for 
her  to  come,  but  proceeded  after  the  interval  of 
an  hour  to  quash  the  order  of  the  petty  sessions. 
In  order  that  the  proceedings  might  have  con- 
stituted an  estoppel  between  the  parties,  the 
oonrt  of  quarter  sessions  should  have  heard  the 
evidence ;  but,  as  in  this  case  the  party  appealed 
against  did  not  appear,  and  evidence  was  not  heard, 
she  ought  not  to  be  bound  by  that  decision.  There- 
fore she  may  apply  to  the  petty  sessions  for  a  fresh 
summons.  Now,  with  reference  to  the  fact  that 
the  costs  in  the  abortive  proceedings  before  the 
quarter  sessions  have  not  been  paid  by  the 
woman,  although  we  do  not  intimate  any  opinion 
as  to  what  course  the  magistrates  ought  to  take  or 
dictate  to  them  their  decision,  but  think  they 
should  hear  the  evidence  and  go  into  the  case, 
yet  we  cannot  say  that  they  ought  not  to  take  this 
non-payment  of  the  costs  into  consideration  on 
the  hearing  of  the  first  application,  as  this  court 
itself  might  take  it  into  consideration  in  an  appli- 
cation by  the  mother  for  a  mandamus  to  compel 
the  justices  to  hear  the  case. 

Makistt,  J. — I  concur. 

Bule  discharged  with  costs  as  against  the 
woman. 

Solicitors  for  applicant,  Bowell,  for  Jones,  Col- 
chester. 

Solicitors  for  defendant,  Dlghy  and  Jones,  for 
Evans  and  Dighy,  Maldon. 


COMMON  PLEAS  DIVISION. 
April  23  and  26, 1880. 
(Before  Gbove  and  Lopes,  J  J.) 

GOTHABD  AHD  OTHBBS   (pctS.)   V.  OlLBXE  AND 

OTHEBS  (resps.)(a) 

Municipal  election — Nomin^ion  paper— Mistake 
— Number  of  nominator  on  burgess  roll — ^Miim- 
eipal  Elections  Act  1875  (38  ^  39  Viet.  c.40,. 
sect.  1),  sub-sect,  2Sallot   Ad  1872  (35  #-  3$ 
Vict.  c.  33).  sect.  13. 

In  the  nomination  paper  of  a  candidais  ai  a  muni 
otpoZ  election  the  number  on  {he  burgess  roU  o 
one  of  the  nominators  was  wronaly  given  as  69^ 
instead  of  704.  It  was  found  by  the  case  that 
"  no  person  was  or  cordd  be  misled,  nor  was  there 
nor  could  there  be  any  doubt  as  to  the  identity  *' 
of  the  nominator.  The  nomination  was  chjected 
to  on  the  ground  of  the  inaccuracy,  and  the  mayor 
allowed  the  objection. 

Held,  that  the  nomination  was  void,  the  require- 
ments  of  the  Municipal  Elections  Act  1875  (38  j* 
39  Vict.  c.  40)  sect.  1,  suh-sect.  2,  schedule  1, 
Form  No.  2,  not  having  been    complied  with; 
and  that  sect.  13  of  the  Ballot  Aa  1872  (35  & 
36  Vict.  c.  33)  had  no  application. 
This  was  a  petition  under  the  Municipal  Elections 
Act  1875,  to  set  aside  the  election  of  the  respon- 
dents.   The  following  is  the  substance  of  the 

Sfecial  Case. 

Election  for  the  office  of  councillors  of  the 
Heaton  Norris  Ward  of  the  Borough  of  Stockport, 
holden  the  1st  Nov.  1879. 

1.  The  petitioners  were  respectively  candidates 
for  the  office  of  councillor  for  the  Heaton  Norris 
Ward  at  the  above  election.  Three  councUlors 
were  to  be  elected  for  the  said  ward.  A  copy  of 
the  petition  is  appended  to  this  case. 

2.  The  election  of  councillors  for  the  said  ward 
was  appointed  to  be  holden  on  the  1st  Nov.  1879, 
and  the  petitioners  and  Richard  Clarke,  John 
Hunt,  and  Richard  Lievesley  were  respectively 
candidates  for  the  Heaton  Norris  Ward,  and  the 
said  Richard  Clarke,  John  Hunt,  and  Richard 
Lievesley,  have  been  declared  to  be  duly  elected 
at  the  time  and  in  the  manner  hereinafter 
appearing. 

3.  The  municipal  borough  of  Stockport,  in  the 
county  of  Chester,  comprises  six  wards  (that  is 
to  say)  Edgeley  Ward,  Heaton  Norris  Ward, 
Middle  Ward,  Portwood  Ward,  St.  Mary's  Ward, 
and  St.  Thomas's  Ward.  The  Heaton  Norris  Ward 
returns  nine  councillors,  and  has  four  polling 
districts. 

4.  The  respondent,  John  Lin^ard  Yaughan, 
was  at  the  time  of  the  said  election  mayor  and 
returning  officer  of  the  said  borough  of  Stock- 
port. 

5.  The  nomination  papers,  copies  of  which  are 
marked  B,  C,  and  D,  and  are  appended  to  the 
said  schedule,  were  respectively  delivered  to  the 
town  clerk  of  the  said  borough  b^  Mr.  Qeorge 
Chapman,  the  seconder  of  the  said  candidates 
respectively,  on  behalf  of  the  said  petitioners  in  due 
time  (to  wit)  before  five  o'clock  in  the  afternoon 
on  the  23rd  Oct.  1879.  Subject  to  the  objections 
hereinafter  appearing  as  having  been  allowed  by 
the  mayor,  such  nomination  papers  were  valid. 

(a)  Beported  by  J.  A.  Foote,  Seq.,  Barritter-«t-Law 
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6.  The  nomination  papers  of   the  petitioners 
were  in  the  ordinary  form,  and  in  them  the  names 


of  the  proposer  and  seconder  appeared  as  follows, 
being  toe  same  in  each  case : 


AN>pofler. 


Seconder. 


Christian  names 
in  full  of  nond- 
naton. 


Edward 


Qeorge 


Surnames. 


Wahiealej. 
Chapman. 


Besoription. 


Cotton  Spinner. 
Diaper. 


Abode. 


Beddish  Hoose. 


1,  Heaton-plaoe, 


Nmnberon 
BnrgessBoll. 


361 


695 


Situation  of  Pro- 
perty as  stated 
on  Bnrflress 
BolL 


Low  Bankfield- 
streeti  Heaton 
Norris. 

l^eaton-plaoe 
Heaton  Norris. 


I 


The  register  numbers  of  the  nominators  for  the 
preceding  year  also  appeared,  in  italics,  and  were 
correctly  stated. 

8.  On  the  24th  Oct.  the  mayor  of  the  boroagh, 
John  LiDgard  Yaughan,  attended  at  the  town 
hall  between  two  and  fonr  o'clock,  when  written 
objections  to  the  respective  nomination  papers 
of  the  petitioners  were  duly  handed  in,  in  almost 
identical  terms.  The  following  were  the  gronnds 
of  objection  stated : 

That  the  register  number  on  the  Heaton  Korris  Ward 
list  does  not  represent  Qeorge  Chapman,  of  1,  Heaton- 
place,  Heaton  Nonis,  the  nominator  of  (tne  petitioners). 

Also  that  the  said  ward,  being  divided  into  polling  dis- 
tricts, and  there  being  two  numbers  695,  neither  repre- 
senting the  said  George  Chapman,  the  nominator  of  (the 
petitioners),  but  other  persons. 

Also  that  as  the  burgess  number  of  George  Chapman 
is  wrong,  the  nomination  is  insufficient,  and  the  descrip- 
tion misleading. 

9.  On  the  27th  Oct.  1879  the  said  mayor 
attended  at  the  town  hall  and  gave  Mb  decision 
in  writing  (as  appended),  allowing  the  objections 
to  the  nomination  papers  of  the  petitioners  re- 
spectively, and  thereupon  declarod  the  said 
Bichard  Clarke,  John  Hunt,  and  Bichard  Lievesley 
duly  elected  as  being,  according  to  snch  decision, 
the  only  candidates  daly  nominated  for  the  said 
ward.  The  decision  of  the  mayor  was  given  in 
the  following  the  following  tenns  in  the  case  of 
the  petitioner  Adam  Gothard : 

Heaton  Nozris  Ward  Municipal  Election, 
Ist  Nov.  1879. 
1,  the  undersigned  mayor  of  the  borough  of  Stockport, 
do  hereby  allow  the  objection  of  Mr.  Gilbert  Burrows  to 
the  nomination  paper  of  Mr.  Adam  Gothard. 
Dated  this  27th  day  of  Oct.  1879. 

(Signed)    J.  L.  Yauohak,  Mayor. 

And  in  identical  terms,  except  as  to  the  names 
of  the  candidates,  in  the  cases  of  the  petitioners, 
John  McClore  and  Thomas  Oldham. 

10.  The  number  695,  inserted  in  the  nomination 
papers  of  the  petitioners  respectively  as  the 
number  on  the  bnrgess  roll  of  the  said  G^rge 
Chapman,  was  the  nnmber  oE  the  said  Greorge 
Chapman  as  shown  in  certain  nncorrected  proofs 
of  the  burgess  roll  1879-80,  which  had  been 
supplied  on  or  about  the  17th  Oct.  1879  by  a  clerk 
in  the  town  clerk's  office  to  the  agents  of  the  two 
political  parties  in  the  said  borough.    In  snch 

E roofs  certain  numbers,  486  to  493  both  inclusive, 
ad,  by  a  clerical  error,  been  iuserted  twice  over 
in  the  list  in  which  the  name  of  the  said  Georp^e 
Chapman  appeared ;  and  when  this  error  was  dis- 
covered, which  was  before  the  22nd  Oct.  1879,  the 
same  was  corrected  by  the  town  clerk  in  finally 
settling  the  burgess  roll  by  pasting  new  numbers 
opposite  all  names  in  the  said  list  subsequent  to 
the  point  at  which  the  said  error  had  occurred. 
The  effect  of  snch  correction  was,  that  in  the 
burgess  roll  as  completed  on  the  said  22nd  October 
the  said  George  Ohapman's  number  waa  704 


instead  of  695,  and  the  numbers  of  all  the  other 
harasses  in  liie  same  list  subseouent  to  493  were 
similarly  advanced  by  nine.  The  respondent's 
accent  ootained  a  copv  of  the  published  list  upon 
the  morning  of  the  23rd  October,  the  said  copy 
having  the  correct  numbers  pasted  on,  and  there- 
from filled  in  the  registration  numbers  in  the 
nomination  papers  01  the  respondents.  The 
petitioner's  agent  might  also  have  obtained  a 
correct  copy  of  the  burgess  list  1879-80  on  the 
morning  of  the  said  23ra  October,  but  he  did  not 
apply  for  the  same.  It  was  no  part  of  the  duty  of 
the  town  clerk  before  publisning  the  burgess 
roll  of  1879-80  to  supply  copies  thereof  or  informa- 
tion contained  therein  to  the  respective  candidates 
or  their  agents. 

11.  The  number  stated  in  the  respective 
nomination  papers  of  the  petitioners  as  the  number 
of  the  said  George  Chapman  on  the  bur^s  Ust 
for  the  year  1878-79,  and  printed  in  italics,  was 
correctly  stated.  The  said  George  Chapman  is  a 
justice  of  the  peace  for  the  said  borough  of 
Stockport  and  for  the  Salfbrd  hundred  of  the 
county  of  Lancaster,  a  town  councillor  of  the  said 
borough,  chairman  of  the  Board  of  Guardians  for 
the  Stodcport  Union,  and  during  the  years  1859 
and  1860  acted  as  mayor  of  the  said  borough  of 
Stockport.  The  said  Geor^  Chapman  has 
resided  at  the  address  given  m  the  said  nomina- 
ticn  papers  for  nearly  thirty  years,  and  is  well 
known  to  all  the  burgesses  of  the  said  borough, 
and  especially  to  those  of  the  said  Heaton  Norris 
Ward.  No  person  was  or  could  be  misled  in  auy 
way  by  the  alleged  inaccuracy  in  the  said  nomina- 
tion papers,  nor  was  there  nor  oould  there  be  any 
doubt  as  to  the  identity  of  the  said  George 
Chapman. 

12.  In  the  circumstances  aforesaid  the  peti- 
tioner submits  that  the  alleged  inaccuracy  in  the 
said  nomination  papers  was  immaterial,  and  that 
the  mayor  ought  to  have  disallowed  the  said  ob- 
jection to  the  said  nomination  papers  respectively. 

14.  Hie  respondent,  John  Lmgard  Yaughan, 
was  not  represented  at  the  settling  of  this  special 
case,  having  declined  to  take  any  part  in  the  said 
proceedings. 

The  ouestion  for  the  consideration  of  the  court 
is,  whetner  the  above  decision  of  the  mayor  was 
right.  If  the  decision  was  right,  the  petition  is 
to  be  dismissed  with  costs.  If  the  said  decision 
was  wrong,  the  respondents  Eichard  Clarke, 
John  Hunt,  and  Bichard  Lievesley,  are  to  be  de- 
clared not  duly  elected,  and  the  costs  are  to  be 
paid  by  the  respondent,  and  the  court  are  to 
make  such  further  order  as  to  them  shall  seem  fit. 

Sir  Henry  James,  Q.C.  (with  him  Hopwood, 
Q.O.  and  Aspland)  for  the  petitioners.— The  de- 
cision of  Hie  mayor  was  wrong,  and  the  error  in 
the  register  number  of  the  nominator  does  not 
make  the  nominaiion  void*    It  ia  true  ihat  this 
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nnmber  was  given  as  695  instead  of  704,  but  the 
case  expressly  finds  that  "  no  person  was  or  could 
be  misled  in  any  way  by  the  alleged  inaccuracy, 
nor  was  there  nor  could  there  be  any  doubt  as  to 
the  identity"  of  the  nominator.  The  section 
which  regulates  the  nomination  (38  &  39  Yict. 
c.  40,  B.  1,  sub-sect.  2)  is  as  follows :  "At  any  such 
election  every  candidate  shall  be  nominated  in 
writing,  the  writing  shall  be  subscribed  by  two 
enrolled  burgesses  of  such  borough  or  ward  as 
proposer  or  seconder,  and  by  eight  other  enrolled 
DurKesses  of  such  borough  or  ward  as  assenting 
to  the  nomination.  Each  candidate  shall  be  nomi- 
nated by  a  separate  nomination  paper,  but  the 
same  burgesses,  or  any  of  them,  may  subscribe  as 
many  nomination  papers  as  there  are  vacancies  to 
be  Giled,  but  no  more.  Every  person  nomi- 
nated  shall  be  enrolled  on  the  burgess  roll  .... 
and  be  otherwise  qualified  to  be  elected.  The 
nomination  paper  shall  state  the  surname  and 
other  names  of  the  person  nominated,  with  his 
place  of  abode  and  description,  and  shall  be  in  the 
form  No.  2  set  forth  in  tne  first  schedule  to  this 
Act,  or  to  the  like  effect."  The  insertion  of  the 
number  on  the  l^urgess  roll  of  the  nominator  is 
only  required  by  a  foot-note  to  the  Form  No.  2  in 
the  schedule  referred  to ;  but  the  exact  form  need 
not  be  followed.  The  Act  makes  it  suiOicient  that 
the  nomination  paper  should  be  to  the  like  effect. 
And  further,  in  consequence  of  the  decision  in 
Maiher  v.  Broton  (34  L.  T.  Eep.  N.  S.  869 ;  L.  Bep. 
1  0.  P.  Div.  596),  sect.  13  of  the  BaUot  Act  1872 
(35  &  36  Yict.  0.  33)  was  extended  to  municipal 
elections  by  sect.  41  of  41  &  42  Yict.  c.  26.  Sect. 
13  of  the  ballot  Act  provides  that  "  no  election 
'shall  be  declared  invalid  by  reason  of  a  non- 
compliance with  the  rules  contained  in  the  first 
schedule  to  this  Act,  or  any  mistake  in  the  use  of 
the  forms  in  the  second  schedule  to  this  Act,  if  it 
appears  to  the  tribunal  having  cognisance  of  the 
question  that  the  election  was  conducted  in  accord- 
ance with  the  principle  laid  down  in  the  body  of 
this  Act,  and  that  such  non-compliance  or  mistake 
did  not  affect  the  result  of  the  election.''  Under 
that  provision  the  mayor  ou^t  not  to  have  held 
the  nomination  of  the  petitioners  void,  the  nomi- 
nation being  here  really  the  electiozL  They  also 
cited 

Hawei  V.  Twmer,  85  L.  T.  Bep.  N.  S.  58;  L.  Bep. 

IC.  P.  Div.  670; 
Beg,  V.  Lofihcuae.  L.  Bep.  1  Q.  B.  433 ; 
NoHhcote  v.  PuUford,  32  L.  T.  Bep.  N.  S.  602 ; 

L.  Bep.  10  O.P.  476; 
No9wor&y  v.  BnckUmd,  29  L.  T.  Bep.  N.  S.  675; 

L.  Bep.  9  0.  P.  238. 

E,  OZorfte,  Q.O.  and  Morton  Darnel,  for  the  re- 
spondents.— The  register  number  is  required  by 
the  Act,  and  the  wrong  register  number  was 
affixed.  The  wrong  register  number  cannot  be  "  to 
the  like  effect"  as  the  right  one,  and  sect.  18  of  the 
Ballot  Act  has  no  application  to  the  present  case. 

Sir  Henry  James^  Q.O.  in  reply. 

Owr,  ado,  wM, 

A^grU  26. — Gbovx,  J. — ^We  are  of  opinion  that 
our  judgment  in  this  case  must  be  for  the  respon- 
dents. For  the  following  reasons:  The  question 
involved  in  this  special  case  turns  on  a  simple  but 
not  unimportant  point.  It  appears  that  at  the 
election  in  Nov.  1879,  three  persons,  ti^e  respon- 
dents, were  declared  to  have  been  duly  elected, 
and  three  other  persons  were  nominf^ed,  whose 
nuxies/^ere.refa^ed  byjhe  mayor..  ThQjgjroiipdl, 


of  this  refusal  was  that  the  seconder  had  not  the 
right  number  affixed  to  his  name  on  the  nomina- 
tion form,  BO  as  to  correspond  with  that  which 
appeared  opposite  to  it  upon  the  burgess  roll. 
Instead  of  704,  the  number  695  had  been  printed 
on  the  nomination  paper.  It  further  appears  that 
this  was  done  by  mistake,  and  was  not  a  mere 
clerical  error,  having  been  copied  from  a  proof 
which  all  the  parties  had  seen.  There  were  eight 
other  persons  who  signed  the  nomination  paper, 
but  we  may  take  it  that  the  ma^or  rejected  the 
nomination  on  the  ground  of  this  error,  and  the 
question  is,  whether  he  was  right  in  so  rejecting 
itP  That  question  depends  upon  the  construc- 
tion to  be  put  upon  tne  statute  38  ^  39  Yiot.  a 
40,  and  the  schedule  appended  to  it.  Before  this 
statute  it  was  not  necessary  that  the  names  of  the 
persons  making  the  nomination  —  the  proposer 
and  seconder — ^shonld  have  their  proper  numbers 
affixed ;  but  in  this  Act  the  form  of  nommation  paper 
appears  in  the  schedule  thus  [The  learned  Judge 
read  the  form,  which  is  ^ven  above].  The  note 
to  that  form  is  important  in  the  present  case.  It 
appears  fnxai  the  form  and  the  note  appended  to 
it  that  the  number  on  the  buigess  roll  d  the 
proposer  and  seconder  is  re(|uired.  The  word  "  of 
clearly  refers  to  the  (qualifying  propery.  It  may  be 
said  that  it  is  a  question  whether  this  requirement 
is  imperative  or  merely  directory,  thou^  I  moat 
own  that  I  cannot  see  any  reason  for  iHuding  it  to 
be  directory  only.  Now  though  I  have  listened 
to  considerable  argument  on  this  matter,!  can 
see  no  ground  for  holding  that  the  statute  does 
not  intend  what  it  says,  i.d.,  that  the  actual  number 
which  appears  on  the  burgess  roll  should  be 
inserted.  I  can  see  many  good  and  sufficient 
reasons  why  it  should  be  thought  necessary  that 
the  persons  who  sign  the  nomination  should  be 
enrolled  burgesses,  as  mentioned  in  this  very  form* 
The  object  of  affixing  the  number  which  appears 
on  the  burgess  roll  is  to  enable  those  who  take  an 
interest  in  the  election  to  see  whether  these  per- 
sons who  subscribe  the  nomination  are  actually 
enrolled  burgesses,  and  enrolled  in  respect  of  the 
qualification  mentioned.  It  is  a  venr  obvious  and 
simple,  and  to  my  mind  a  very  useful  provision. 
Then  why  is  it  to  be  ignored,  and  an  entirely 
erroneous  number  to  be  inserted  instead  of  the 
right  one  P  If  the  name  of  tiie  nominator  was  a 
common  one,  such  as  Smith,  there  might  be  ten 
or  a  dozen  persons  of  the  same  name,  and  then  if 
the  wrong  number  was  inserted,  this  part  of  the 
statute  would  become  wholly  useless.  It  would 
lead  to  great  carelessness,  if  not  to  worse,  if  it 
were  decided  by  a  court  of  law  that  such  a  mistake 
was  unimportant,  and  might  be  corrected  b;^  the 
mayor.  The  object  of  the  statutory  provision 
would  be  defeated,  and  the  correction  would  be  too 
late  to  be  of  any  use.  So  fieur  horn,  there  being 
anj  reason  for  treating  this  as  an  unimportant 
mistake,  it  appears  to  me  that  this  is  a  most  useful 
and  simple  provision,  which  is  to  my  mind  of  con- 
siderable importance,  as  far  as  any  of  these  provi- 
sions can  be  said  to  be  important.  Supposing  we 
were  to  say  that  such  a  mistake  was  immaterial, 
so  long  as  it  had  not  in  &ot  misled  anybody,  that 
would  render  it  the  duty  of  the  mayor  to  inquira 
in  every  case  whether  any  person  hadbeenmisled  or 
not.  That  would  be  a  very  complicated  inquiry,  and 
his  decision  would  veiy  probably  sive  dissatisfifto* 
tion.  It  would  change  the  whole  effect  of  this  provi* 
,  8iQna^dt^^I^femtoavcry  cowpUortie^itfidr     "^^ 
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factory  one.  I  wish  to  guard  myself  against  being 
Boppoeed  to  say  that  if  this  were  a  clerical  error, 
and  not  a  mistake  arising  from  a  preceding  error 
in  the  proof  of  the  nomination  form,  oar  decision 
would  be  the  same.  There  are  two  senses  in 
which  a  mistake  may  be  said  to  mislead.  If  this 
had  been  a  mere  clerical  error  in  writing  or 
printing,  it  might  well  be  that  the  duty  of  the 
mayor  would  be  to  read  it  reasonably.  There  may 
be  clerical  errors  which  on  the  face  of  them  do  not 
mislead,  but  here  a  totally  different  number  from 
the  right  one  has  been  given.  If  for  example, 
insteaa  of  the  name  "  Jones,"  there  had  appeared 
only ''  J09"  I  by  no  means  say  that  the  mayor 
might  not  have  read  it  in  the  sense  which  was 
obnously  intended ;  bet  I  do  not  think  that  this 
IS  a  clerical  error  in  that  sense  of  the  word.  It  is 
a  real  change  in  the  number — 704  instead  of  695 
~no  single  figure  being  alike,  and  there  being  no 
possibility  of  its  being  a  clerical  error  in  the 
printing.  Then  there  is  another  point.  By  sect. 
1,  sub-sect.  2,  of  the  Act  of  1876,  the  written 
nomination  is  to  be  subscribed  by  "  two  enrolled 
burgesses,*'  and  the  nomination  paper  is  to  state 
''the  surname  and  other  names  of  the  person 
nominated,  with  his  place  of  abode  and  descrip- 
tion, and  shall  be  in  the  form  set  forth  in  the 
schedule  (No.  2),  or  to  the  like  effect."  It  is  said 
that  that  gives  scope  for  a  variation  in  the  number 
required  by  the  form  in  the  schedule.  That  would 
possibly  meet  such  a  case  as  that  of  the  "  place 
of  abode,"  as  required  by  the  form,  being  moved 
or  inverted ;  but  I  cannot  see  how  in  any  proper 
sense  the  number  704  can  be  said  to  be  "  to  the 
like  effect"  as  695.  That  is  not  a  clerical  error,  and 
has  not  the  slightest  similarity  to  one ;  and  I  am 
compelled  to  hold  that  the  provisions  of  the  Act 
have  not  been  complied  with  in  this  respect.  It 
is  only  necessary  for  me  to  notice  two  of  the  cases 
which  were  cited.  In  Brown* 9  cctse  {ubi  sup,)  the 
Christian  name  was  inserted  wrongly,  **  Robert 
Y."  being  written  instead  of  '*  Robert  Vicars ; " 
and  the  Court  held  that  the  requirements  of  the 
Act  were  not  satisfied.  That  was  a  slight  mistdEC. 
The  name  was  correct  as  far  as  it  went,  and  the 
emxr  was  much  less  likely  to  mislead  or  produce 
any  injurious  effect  than  tne  present  one ;  and  yet 
it  was  held  to  be  fatal.  The  case  of  Hawea  v. 
Turner  {ubi  aup.)  was  also  cited,  as  showing  that 
this  Court  had  taken  a  different  view  as  to  the 
case  of  the  nominee  and  the  nominator;  but  it 
does  not  appear  to  me  to  be  a  d^erent  view, 
because  the  objection  does  not»  according  to  the 
form  given  by  the  Act,  apply  to  the  nominator. 
In  that  case  one  oi  the  nominators  signed  his 
pbrifltian  name  in  an  abbreviated  form  ("  Fredk.") 
instead  of  in  full  It  was  argued  that  that  was 
fatal,  bat  it  was  held  not  to  be  so,  for  reasons 
which  are  obvious  if  the  forms  in  the  schedale  are 
considered.  As  to  the  person  nominated,  the 
ifords  in  the  form  require  his  "surname  and 
other  names,"  showing  that  they  must  be  put  in 
as  names*  and  not  as  a  mere  signature.  But,  as 
to  the,  nominator,  the  Act  only  requires  that  the 
paper  shall  be  "signed"  by  him,  so  ^t  any 
xmal  signature  employed  by  him  would  be  a  com- 
plianoe  with  the  Act»  even  though  it  did  not  set 
out  all  his  names  in  fuU.  That  is  a  distinction 
irtubh  the  statute  seema  to  have  drawn.  There  is 
Miother  enactment  under  which  it  was  oontenoed 
that  this  mistake  could  be  put  rights  contained  in 
tipre^oio^#t»^(ujter-T«^t»ilS  of.the  BaUot^Afittof 


1872  (35  &  36  Vict.  c.  33).  That  section  provides 
that  "no  election  shall  be  declared  invalid  by 
reason  of  a  non-compliance  with  the  rules  con- 
tained in  the  first  schedule  lo  the  Act,  or  any 
mistake  in  the  use  of  the  forms  in  the  second 
schedule,"  under  certain  circumstances.  It  ap- 
pears to  me  that  by  no  possible  construotion  of 
this  section  could  it  affect  our  decision  here.  We 
are  not  asked  to  declare,  and  we  are  not  declaring, 
any  election  void.  I  think  the  mayor  was  perfectly 
right,  and  the  election  properly  conducted ;  and 
therefore  I  cannot  see  how  that  section  is  to  apply 
at  all  to  the  present  case.  With  regard  to  the 
costs,  the  case  provides  that  in  a  certain  event  the 
costs  are  to  be  paid  by  the  respondents.  It  is  c^ 
course  open  to  either  party  to  pay  the  costs  of  the 
other,  if  he  ohooses  to  do  so;  but  I  wish  to  say 
that  the  jurisdiction  of  the  court  as  to  costs  can- 
not be  taken  away  by  a  paragraph  in  a  special 
case  like  that,  and  if  we  had  seen  any  irood  reason 
to  adjudicate  as  to  costs,  we  should  certainly  have 
done  so.  The  case  should  not  interfere  with  the 
court  as  to  such  a  matter. 

Lopes,  J. — ^We  are  asked  to  declare  the  election 
of  the  respondents  void  on  the  ground  that  the 
mayor  improperly  allowed  the  objection,  which 
was  duly  taken  to  the  nomination  papers  of  the 
petitioners.  I  think  the  decisiim  of  the  mayor 
was  right,  and  that  Uiis  petition  should  be  dis- 
missed with  costs.  The  mayor  held  the  nomina- 
tion papers  of  the  three  petitioners  bad,  because 
the  register  number  of  George  Chapman,  the 
seconder  of  the  petitioners  thereon,  was  not  the 
number  appended  to  his  name  on  the  burgess  roll 
as  completed  on  the  22nd  Oct.  preceding.  On  the 
nomination  paper  it  was  695.  On  the  burgess 
roll  it  was  704.  It  was  found  in  the  case  that  no 
person  was  or  oould  be  misled  by  this  inaccuracy 
m  the  case  of  Qeorge  Chapman,  and  that  there 
was  not,  and  could  not  be,  any  doubt  as  to  his 
identity.  The  case  depends  on  the  construction  of 
sub-sect.  2  of  sect.  1  of  38  &  39  Yict.  c.  40,  and  of 
the  schedule  therein  referred  to.  (The  learned 
judge  read  the  sub-section  and  the  form  of 
nomination  paper  in  the  schedule.)  We  are  asked 
to  hold  that  tne  provisions  of  the  Act,  so  far  as 
they  relate  to  the  insertion  of  the  number  in  the 
burgess  roll  of  the  burgess  nominating,  is 
directory  only,  and  imposes  no  obligation;  and 
this  more  especially  as  sub-sect.  2  of  sect  1  says : 


The 


or 


lie  nomination  paper  shall  be  in  the  form  .... 

to  the  like  effect.  I  cannot  understand  how  It 
can  be  seriously  contended  that  the  giving  that 
which  is  absolutely  wrong  can  be  giving  that 
which  is  to  the  like  effect.  If,  again,  the  inser- 
tion of  a  wrong  number  is  not  to  invalidate  the 
nomination  paper,  the  failure  to  insert  any  number 
cannot  render  it  insuf&cient.  The  insertion  of  a 
wrong  number  would  be  more  misleading  than  the 
inserting  no  number.  A^ain,  if  the  insertion 
of  the  nnmber  on  the  burgess  roll  of  the 
burgess  subscribing  may  be  dispensed  with, 
why  may  not  *'  me  situation  of  the  pro- 
perty in  respect  d  which  he  is  enrolled  on  the 
burgess  roll  be  omitted,  and  his  mere  ordinary 
signature  be  sufficient  P  It  must  be  recollected  that 
in  the  case  of  the  nominating  burgesses,  unlike 
the  case  of  the  nominated,  the  surname  and  other 
names  need  not  be  stated,  and  the  ordinaiy  signa- 
ture would  be  enough-  In  this  way  the  whole 
note  to  the  schedule  would  be  firittered  away,  and 
th^,8Qourityprovide[4xbyvihe  Iiegislatnre  fbr.the 
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identifioation  of  the  sabscribing  burgesses  be 
destroyed.  It  is  said,  however,  that  in  this  case 
George  Chapman  is  so  well  known  that  no  person 
was  misled.  If  this  test  was  the  one  intended  to 
be  applied,  the  mayor,  in  every  case  where  an 
objection  like  the  present  was  taken,  wonld  have 
to  hear  evidence,  and  decide  how  far  the  inaccuracy 
was  likely  to  mislead  or  has  misled.  Such  a  pro- 
ceeding never  could  have  been  contemplatea  by 
the  Legislature,  and  the  inconvenience  of  it  is  too 
obvious  for  argument.  I  am  of  opinion  that  the 
Legislature  intended  to  make  obligatory  the  in- 
sertion of  the  register  number  in  the  nomination 
paper  of  the  nominating  burgesses,  in  order  to 
afford  to  those,  whose  concern  it  was  to  verif v  the 
nomination  papers,  the  readiest  means  of  doing 
so;  and  that  the  inaccurate  statement  in  the 
nomination  paper  of  such  register  number  invali- 
dates the  document.  I  entirely  concur  with  the 
Lord  Chief  Justice,  when  he  said  in  Mather  v. 
Broum  {uhi  sup.),  that  in  construing  these 
Acts  it  is  a  auty  with  which  this  court  is 
entrusted  to  keep  strictly  to  the  Acts  them- 
selves. It  was  contended  bjr  Sir  Henry  James 
that  the  defect  in  the  nomination  paper  was  cured 
by  sect.  13  of  the  Ballot  Act  of  1872,  which  is  made 
applicable  to  the  Municipal  Elections  Act  of  1875 
by  41  &  42  Yict.  c.  28,  sect.  41,  and  that  the 
mayor  ought  so  to  have  held,  and  disallowed  the 
objection.  I  cannot  adopt  that  view,  and  am 
clearly  of  opinion  that  the  13th  section  of  the 
Ballot  Act  01  1872  was  never  intended  to  apply  to 
any  questions  arising  before  the  mayor,  but  refers 
to  a  time  subsequent  to  a  return  by  the  mayor 
when  the  election  is  completed.  The  words  of  the 
section  are  too  clear  to  admit  of  any  doubt.  It  is 
also  contended  that,  even  if  sect.  13  does  not  .refer 
to  the  proceedings  before  the  mayor,  yet  this 
court  now  ought  to  hold  the  defect  cured,  and 
declare  the  election  of  the  respondents  void.  I 
cannot  agree  with  this  contention.  I  doubt  if 
that  section  applies  to  a  case  like  the  present ;  but 
I  am  clear  it  cannot  ftpply  when  the  defect  is  a 
matter  of  substance,  affecting  the  result  of  the 
election,  as  in  the  present  case.  I  wish  to  add 
that  I  entirely  agree  with  what  has  fallen  from 
Grove,  J.,  as  to  the  provision  with  respect  to 
costs.  Judgment  for  the  respondents. 

Solicitors  for  the  petitioners,  Hopwood  and  Sons, 
for  F.NeuHon,  Stockport. 

Solicitors  for  the  respondents*  Beal  and  De 
Soyres,  for  Lake,  Stockport. 


Snpme  dkrt  of  lubtcatiure. 

COURT   OF   APPEAL. 


SITTINGS  AT  WESTMINSTER. 
Nov.  14^  1879,  and  March  23, 1880. 

LOBD  AVELAIH)  V.  LuCiiS.  (a) 

Highways  and  Locomotives  Act  1878—"  Excessive 
weight "  —  "  Extraordinary  trajic  "  —  "  Extra- 
ordinary expenses**— Locomotive  wUhin  statu- 
tory weight— 'Damage  to  highway— 41  &•  42  Vict, 
c.  77,  ss.  23, 28.      ^  "^       ^         =^ 

The  Highways  and  Locomotives  (Amendment)  Act 

(a)  Beportea  by  A.  H.  BraTLBBTOir,  Esq.,  BMrlBter««j:AW. 


1878,  s.  23,  enacts  thai :  '*  Where,  hy  a  certifieiUs 
of  their  surveyor  it  appears  to  the  authority 
which  is  liahle,  or  has  undertahen  to  repair  <ai/% 
highway,  whether  a  main  road  or  not,  thai, 
having  regard  to  the  average  expense  ofrepaifing 
highways  in  the  neighbourhood,  exiraordmary 
expenses  have  been  incurred  by  stuh  authorOy  in 
repairing  such  highway  by  reason  of  the  damage 
caused  by  excessive  weight  passing  along  &e 
same,  or  extraordinary  traffic  thereon,  suck 
authority  may  recover  in  a  summitry  mamnsr 
from  any  person  by  whose  order  such  weight  or 
traffic  has  been  conducted,  the  amount  of  rae& 
expenses  as  may  be  proved  to  the  satisfaction  of 
the  court  having  cognisance  of  the  case  to  have 
been  incvtrred  by  such  authority  by  reason  of  (he 
damage  arising  from  sttch  weight  or  traffic  as 
aforesaid."  Sect.  28,  sub-sect.  3,  provides  that  it 
shall  not  be  lawful  to  use  on  any  turnpike  road 
or  highway  a  locomotive  thcd  exceeds  14  tons  m 
weight. 

A.  used  two  traction  engines  to  draw  waggons, 
loaded  with  bricks  made  upon  his  estaie,  along  a 
highway  in  the  parish  of  W.  to  the  railway 
stalion.  The  total  weight  of  the  engine  and 
waggons,  when  loaded,  was  about  24  tons.  The 
weight  of  the  engines  was  8  and  9  tons  respec- 
tively. The  weight  of  an  ordinary  agricultural 
waggon  drawn  by  horses  varies  from  fifteen 
hundredweight  to  one  ton  and  five  hundredweight. 
The  total  length  of  the  highways,  in  the  parish 
of  W.,  was  over  seven  miles  ;  the  length  of  thai 
part  over  which  the  engines  passed  was  about 
three-quarters  of  a  mile.  Out  of  189Z.  expended 
in  one  year  on  the  highways  in  W.,  Sll.  %oas 
expended  on  the  part  over  which  the  engines 


Held  (by  the  Court  of  Appeal  and  the  Common 
Pleas  Division),  that  a  locomotive  within  the 
limit  as  to  weigJU  imposed  by  sect.  28  might  yet 
be  of  "  excessive  weigni  *'  within  the  meaning  cf 
sect.  23,  "  excessive "  not  being  eauivalent  to 
illegal;  thai  ** extraordinary  traffic"  did  not 
mean  tragic  for  an  occasional  or  exceptional  pur- 
pose, biU  traffic  beyond  that  which,  looking  at  the 
ordinary  requirements  of  the  neighbourhood,  the 
road  would  be  constrtActed  to  bear ;  and,  con- 
sequently, thai  there  was  evidence  that  extra- 
ordinary expenses  had  been  incurred  by  reason 
of  traffifC  conducted  by  A.*s  order. 

Special  case. 

1.  The  respondent  is  a  landed  proprietor  and 
the  surveyor  of  highways  in  the  parish  of  Edith 
Weston,  in  the  ooonty  of  Enilana,  which  parish 
is  not  situated  within  the  district  of  any  highway 
board  or  of  any  orban  sanitary  aathority. 

2.  The  appellant  is  a  large  landed  proprietor  in 
the  said  county  having  real  estate  in  the  said 
parish  of  Edith  Weston,  and  in  the  adjacent 
parishes  of  North  Luffenham  and  Normanton,and 
in  other  parishes. 

Included  in  his  estate  area  mansion  and  gronnds 
where  he  resided  at  Normanton,  adjoining  the 
said  parish  of  Edith  Weston  towards  the  nortii» 
and  also  brick  and  tile  works,  in  the  parish  of 
North  Luffenham,  which  last-mention^  parish 
adjoins  the  said  parish  of  Edith  Weston  towards 
the  south.  At  these  brick  and  tile  works,  bricks 
and  tiles,  drain  pipes,  and  similar  goods  are  and 
for  several  years  have  been  manufactured  for  use 
on  Uie  appellant's  estates  and  also  for  sala   The 
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said  works  are  connected  with  the  Peterborough 
and  Syston  Branches  of  the  Midland  Railway 
Company  by  a  siding,  and  goods  made  at  sach 
works  and  not  nsed  (with  other  goods)  on  the 
appellant's  estate  as  hereinafter  mentioned  are 
either  taken  away  by  purchasers  in  carts  and 
waggons  drawn  b^  horses  or  are  carried  away  by 
tram  from  the  siding. 

3.  Prior  to  the  30th  July  1877  the  mode  of  con- 
veyance of  goods  nsed  on  the  appellant's  estate 
was  cartage  with  horses. 

4  On  the  30th  Jnljr  1877  the  appellant  first  nsed 
a  traction  engine,  which  with  the  waggons  thereto 
has  since  been  nsed  for  traffic  between  the  said 
North  Lnffenham  Railway  Station  and  various 
parts  of  the  appellant's  estates.  In  goins  to  and 
from  the  said  railway  station  the  tramc  nas  been 
in  part  oyer  the  hif^hway  in  the  parish  of  Editii 
Weston  mentioned  m  the  said  information. 

Since  the  5th  Feb.  1878  the  appellant  has  used 
a  second  traction  engine  for  similar  ]>urpo8es  and 
npon  the  same  roMls.  These  engines  usually 
draw  two  waggons,  each  of  which  is  capable  of 
carrying  six  tons.  The  total  weight  of  the  engine 
and  trucks,  when  loaded,  would  be  about  twenty- 
four  tons. 

5.  The  said  engines  and  waggons  have  been 
employed  solely  for  the  carriage  of  materials  and 
goods  used  for  ordinary  purposes  on  the  ap- 
pellant's estate,  such  as  materials  for  repairing 
the  mansion,  farm  buildings,  farmhouses,  and 
labourers '  cottages,  for  repairing  fences  and  roads, 
drain  tiles,  fuel,  and  other  similar  things. 

The  said  engines  and  waggons  have  never 
been  used  for  carrying  bricks  or  other  things 
which  have  been  sold  by  the  appellant,  or  in  any 
way  whatever  for  purposes  unconnected  with  the 
use  and  occupation  and  maintenance  or  repair  of 
his  estate,  and  all  the  materials  or  things  carried 
by  them  over  the  road  in  question  would,  if  the 
said  engines  and  waggons  had  not  been  used, 
have  been  carried  in  carts  and  waggons  drawn  by 
horses. 

6.  The  weight  of  one  of  the  said  engines  was 
eight  tons  and  of  the  other  nine  tons,  or  with 
ocnds  and  water  the  weight  was  nine  and  ten  tons 
respectively.  The  weight  of  each  of  the  said 
waggons  was  one  ton  ten  hundredweight.  The 
tires  of  the  wheels  of  the  said  engine  were 
16in.  wide,  and  the  tires  of  the  wheels  of 
the^  said  waggons  8in.  wide,  and  the  said 
engines  and  waggons  were  constructed  and 
usea,  according  to  the  evidence  of  Mr.  Aveliug, 
the  maker  of  the  appellant's  said  engines  and 
waggons,  and  of  the  superintendent  of  the  ap- 
pellant's agricultural  and  genend  works  (which 
was  not  contradicted),  in  accordance  with  the  pro- 
visions of  the  Locomotive  Acts,  and  the  Acts 
amending  the  same.  According  to  the  said  evi- 
dence the  waggons  might  legal^  carry  eight  tons, 
but  they  were  so  constructed  as  only  to  carry  six 
tons  each. 

7.  The  weight  of  an  ordinary  agricultural  waggon 
drawn  by  horses  varies  from  fifteen  hundred  weight 
to  one  ton  and  five  hundredweight.  The  width  of 
the  tires  is  from  Sin.  to  4^in.  Such  waggons 
carry  loads  of  from  two  to  four  tons. 

The  said  Mr.  Aveling  put  in  the  following  state- 
ment (uncontradicted  by  the  respondent)  as  a 
correct  calculation  of  the  weight  of  the  engines 
and  waggons  mentioned  in  it : 


Bearing  weight  npon  the  road  of — 

1.  An  S-tSa  traction  engine,  with  ooal 

and  water,  weighing  9  tons,  two- 
thirda  weight  npon  oriying  wheels, 
driving  wheelfl  16in.  wide,  bearing 
per  inoh    4201b8. 

2.  An  Aveling  waggon  to  carry  6  tons 

weight— Itn.  lOowu.  Oqrs.  Olba.  = 

aseOlbs lOSlba. 

Tires  Sin.  wide,  6  tons : 4201b8. 

Total  bearing  per  inoh    5251b8. 

8.  A  Pickford'a  spring  wagg^on,  to  oarry 

2  tons  weighi^lni.  lowt.  Ok^rs.  Olba. 

=  23521ba 2»41b8. 

Tires  2in.  wide,  2  tona 5601b8. 

Total  bearing  per  inoh    8541bs. 

4.  A  Pickford's  spring  waggon,  to  carry 

8  tona  weigh^lto.  7c?rt.  2qra.  Olba. 

=  SOSOlba SOSlbs. 

Tires  2|in.  wide,  3  tons  6721b8. 

9801bs. 

5.  A  Hayes  and  Son's  waggon,  to  oarry 

4  tons  weight — ^Itn.  5c wt.  Oqra.  Gibs. 

=  28001ba 1751ba. 

Tires  4in.  wide,  4  tons    5601ba. 

Total  bearing  per  inoh    7d51ba. 

6.  A  Hayes  and  Son's  waggon,  to  carry 

3  tons  weight,  IScwt 1681b8. 

Tires  Sin.  vnde,  3  tons    5601ba. 

Total  bearing  per  inch    7281bs. 

Messrs.  Hayes  and  Son  are  wheelwrights,  having 
an  extensive  business  in  making  waggons  and 
carts,  and  agricultural  implements,  at  Stamford,  a 
market  town,  about  eight  miles  from  Edith  Weston. 

There  was  no  evidence  as  to  the  kind  of 
w^^ons  or  carts  used  by  the  appellant  previous 
to  his  using  the  locomotives  and  the  said  waggons 
drawn  by  them. 

8.  The  said  engines  and  waggons  in  passing 
between  the  North  Luffenham  Railway  Station 
and  the  appellant's  estate  pass  over  the  highway, 
in  the  f  aia  parish  of  Edith  Weston,  mentioned  m 
the  information,  the  length  of  which  is  about  threo 
quarters  of  a  mile. 

9.  The  total  length  of  the  highways  in  the  said 
parish  of  Edith  Weston  is  seven  miles  six  and 
three  quarter  furlongs.  The  total  cost  of  the 
repair  of  the  said  highways  for  the  year  ending 
the  Slst  March  1877  was  142Z.  10a.  4d.  For  the 
year  ending  Slst  March  1878,  1442.  Os.  9(2.  For 
the  year  ending  31st  March  1879,  189L  11a.  lOd., 
being  an  increase  in  the  latter  year  of  45L 

No  separate  accounts  were  previous  to  the 
passing  of  the  Highways  and  Locomotive  Act 
1878,  kept  of  the  cost  of  repairs  of  the  highway 
mentioned  in  the  said  information  over  whicm  the 
said  engines  and  waggons  of  the  appellant  pass, 
but  the  above-mentioned  accounts  for  the  years 
1877, 1878,  and  1879,  of  the  cost  of  the  repairs  of 
the  highways  in  the  said  parish  of  Edith  Weston, 
included  the  cost  of  the  repairs  of  the  highway 
mentioned  in  the  said  information. 

The  accounts  as  to  the  year  ending  Slst  March 
1879  showed  that  out  of  225  tons  of  granite  used 
upon  all  the  highways  in  the  parish  of  Edich 
Weston  102  tons  were  used  upon  the  highway 
mentioned  in  the  said  information.  2.  Thac  of 
37?.  148.  4d.  being  the  whole  cost  of  the  labour 
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expended  on  all  the  highwuys  in  the  parish  of 
Edith  Weston,  12Z.  Il8.  bd.  was  paid  for  labour 
upon  the  highway  mentioned  in  the  said  informa- 
tion. 3.  Thai  the  oost  of  the  said  102  tons  of 
granite  at  11 «.  per  ton,  and  of  the  oarting  of  the 
same  to  the  highway  mentioned  in  the  said  in- 
formation was  681,  17«.  4.  That  out  of  the 
said  189{.  11^.  lOd.,  boini^  the  total  oost  of  repair 
of  all  the  highways  in  the  parish  of  Edith  Weston, 
81L  88. 5d.  was  the  cost  of  the  repair  of  the  hifi^h- 
way  mentioned  in  the  said  information. 

10.  The  respondent  and  his  witnesses  stated 
that  the  additional  outlay  in  the  year  ending 
March  31st  1879  was  rendered  neoessary  in  con- 
sequence of  the  use  of  the  locomotives  which 
usually  went  five  times  a  week  along  the  highway 
mentioned  in  the  said  information;  that  the 
locomotives  cut  deep  ruts  and  spoiled  the  shape 
of  the  road  by  making  the  middle  part  of  the  road 
the  lowest  when  it  should  be  the  highest ;  that  the 
weight  of  the  locomotive  being  as  hereinbefore 
stated  in  excess  of  the  weight  of  an  ordinary 
wagffon  drawn  by  horses  made  (the  respondent 
and  nis  witnesses  contended)  the  road  bulge,  and 
that  the  wheels  would  bite  on  and  tear  up  the 
road  and  pull  great  pieces  up,  and  that  the  ruts 
reauired  to  be  constantly  filled  up,  or  the  road 
would  have  been  impassable;  that  they  did  not 
complain  of  the  goods  or  materials  that  were 
earned  by  the  engines  and  waggons,  but  of  the 
mode  in  which  they  were  conveyed,  and  of  the 
alleged  excessive  weight  of  the  engine  and  trucks 
and  the  wheels  together.  It  was  the  weight  of  the 
engine  and  the  bite  of  the-  wheels  by  which  they 
alleged  that  the  damage  was  done  and  the  addi- 
tioiud  outlay  caused. 

It  was  proved  that  the  roads  in  Edith  Weston 
were  properly  constructed,  and  had  been  well 
drained  and  were  in  good  condition  before  the 
appellant  used  the  engines ;  that  they  were  verv 
good  previous  to  last  winter,  but  were  much 
deteriorated  since. 

11.  The  expense  of  repairing  highways  per 
mile  in  the  following  three  parishes  in  the  neigh- 
bourhood of  Edith  Weston  and  in  Edith  Weston 
itself  were  as  follows  : 

In  theparishofHambleton,  year  ending  £   b.  d. 

March  31, 1877  10  13  10 

n                            ^        1878  10    2  0 

^       1879  15    2  6 
In  the  parish  of  Lyndon^ 

„       1878  8  17  7 

„        1879  9  16  4 
In  the  parish  of  North  Luffenham— 

1878  25  17  6 

1879  38    2  6 
In  the  parish  of  Edith  Weston— 

1877  18    3    4 

1878  18    7    4 

1879  24    3    4 

For  the  year  ending  the  31st  March  1879,  the 
expense  of  repairing  all  the  highways  in  the  parish 
of  Edith  Weston,  except  the  nighway  mentioned 
in  the  said  information,  was  at  the  rate  of 
15L  6a.  11(2.  per  mile.  The  expense  of  repairing 
the  last-mentioned  highway  during  the  same 
period  was  at  the  rate  of  102L  7a.  2d,  per  mile. 

12.  Except  as  aforesaid,  there  was  no  evidence  to 
show  what  proportion  of  the  expense  of  repairing 
the  highway  in  Edith  Weston  was  caused  by 
the  appellant's  engines  and  waggons  passing  along 
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the  said  portion  of  the  said  road,  nor  what  part 
of  such  expenses  was  caused  since  the  passing  of 
the  Highways  and  Locomotives  Act  1878. 

13.  Evidence    was   given   by   the   appeUanti* 
witnesses  to  show  that  the  locomotives  did  not 
exceed   nine  feet  in  width,  and  that  they  were 
respectively  eight  and  nine  tons  in  weight,  and, 
as  before  mentioned,  constructed   and   used  in 
accordance  with  the  Locomotives  Act.     That  the 
bearing   weight   per   inch  of  the  wheels  of  the 
waggons  and  carts  drawn  by  horses  was  greater 
than  that  of  locomotive  engines,  and  the  waggons 
did  not  cause  so  much  damage  to  ordinary  roads 
as  would  be  caused  thereto  by  the  carriage  of  tbd 
same  goods  thereover  by  carts  or  waggons  drawn 
by  horses.    That  whether  the  road  be  made  as  an 
ordinary  road  in  an  agricultural  district,  or  made  as 
roads  are  usually  made  in  an  urban  district,  the  wear 
and  tear  of  materials  conveyed  by  looomotives  and 
waggons  (such  as  the  appellant  s)  would  be  less 
than  if  the    same  materials  were    conveyed  in 
waggons  and  carts  drawn  bv  horses.    That  the 
injury  described  as  done  to  the  road  was,  in  the 
opinion  of  the  said  witnesses,  impossible  to  have 
been  caused  by  the  said  locomotives  and  waggons, 
and  that  roads  in  Normanton  parish  have  cost  less 
in  keepini;  in  repair  since  the  said  locomotives 
and  waggons  have  been  used,  but  no  evidence  was 
given,  showing  comparative  cost  of   such  last- 
mentioned  roads  before  and  after  the  use  of  the 
locomotives,  nor  as  to  the  oost  of  such  roads. 

14.  It  was  proved  that  locomotives  of  much 
greater  weight  than  those  used  bv  the  appellant 
are  made,  and  that  some  of  such  locomotives  are 
used  largely  by  Government. 

15.  The  following  is  a  copy  of  the  oertificate 

given  by  the  respondent  and  produoed  at  the 
earing: — 

To  the  Highway  Aathorily  of  the  pariah  of  Edith 
Weston,  in  the  ooonty  of  Bntland. 
I,  Biohard  Lnoas,  of  Edith  Weston  HaQ,  in  the  pariah 
of  Editii  Weston,  in  the  oonn^y  of  Bntland,  being  tiie 
highway  anrveyor  of  the  said  parish,  do  hereby  certify 
that,  having  regard  to  tho  average  expense  of  repairing 
highways  in  the  neighbonrhood,  extraordinary  ezpenaea 
to  the  extent  of  40^  have  been  incurred  \fy  the  aaid 
highway  anthority  in  repairing  a  certain  highway  in  the 
said  pariah  of  Edith  Weston,  leading  from  North 
Lnffenham  to  Normanton,  by  excessive  weight  passing 
along  the  same,  and  extraordinary  traffic  thereon,  to 
wit  certain  steam  locomotive  engmes  drawing  trttekB 
laden  with  bricks,  coal,  granite,  timber,  awl  otiwr 
materialB,  and  that  snch  excessive  weight  and  extra- 
ordinary traffic  have  been  condnctod  by  the  order  of 
the  Bisht  Hononrable  QUbert  Henry  Heathoote  Dmm- 
mond  Willonghby,  Baron  Aveland. 

Dated  this  1st  day  of  April  1879. 

BiCHASD  JiUCkB, 

16.  It  was  contended  on  behalf  of  the  Fespondent 
on  the  above  facts  that  the  extra  oost  of  repairing 
the  highways  in  the  said  parish  ms  caused  by 
reason  of  the  appellant  using  the  said  locomotives 
and  waggons  on  the  highway  mentioned  in  the  said 
information,  and  that  consequently  the  respondent 
was  entitled  to  recover  from  the  appellant  the 
sum  claimed  in  the  said  information  nnder  the 
provisions  of  the  Highways  and  LooomotiveB 
(Amendment)  Acts  1878  (41  &  42  Vict.  c.  77  b.  23.) 

17.  It  was  contended  on  behalf  of  the  appellant 
that  inasmuch  as  the  weight  of  the  said  looomo- 
tives and  waggons  was  not  in  excess  but  less 
than  the  weight  authorised  by  the  Locomotives 
Acts  of  1865  and  1878,  namely,  fourteen  tons,  it 
could  not  be  said  to  be  excessive  within  the  mean- 
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iog  of  tbe  said  section,  and  that  as  they  were  used 
by  tbe  appellant  only  for  tbe  ordinary  purposes  of 
bis  estate,  be  was  not  liable  for  any  sum  by 
reason  of  tbe  use  of  snob  engines  and  wap:gons 
as  aforesaid  in  respect  of  the  expense  of  repair- 
ing the  said  highway,  and  further,  that  if  he  was 
liable  at  all  there  was  no  evidence  to  show 
what  proportion  of  such  expenses  were  attribu- 
table to,  and  chargeable  against,  tho  use  of  the 
said  engines  and  waggons. 

We  were  of  opinion  that  tbe  traffic  bad  been 
excessive  and  extraordinary,  and  that  extra 
expenses  had  during  the  year  ending  the 
31st  March  1879  and  since  the  passing  of  the 
Highway  Act  of  last  session  been  incurred  by  the 
.  surveyor  of  the  said  parish  to  the  amount  of  4bZ.  in 
repairing  tbe  highways  in  the  said  parish  by  reason 
of  tbe  damage  caused  by  tho  said  engines  and 
waggons  passing  along  tbe  highway  mentioned  in 
the  said  information,  and  wa  consequently  ordered 
the  appellant  to  pay  tbe  said  sum  of  401,  and  costs 
to  the  respondent.  If  the  court  shall  be  of  opinion 
tbot  the  increased  expenses  incurred  by  the  sur- 
veyor of  the  said  highway  under  the  circumstances 
hereinbefore  stated  were  extraordinary  expenses 
within  the  meaning  of  the  said  section,  and  that 
there  was  sufficient  evidence  of  tbe  proportion  of 
the  said  expenses  attributable  to  the  use  of  the 
said  engines  and  waggons  the  said  order  is  to  be 
confirmed.  If  the  court  shall  be  of  a  contrary 
opinion,  the  said  order  is  to  be  quashed,  and  the 
said  information  is  to  be  dismissed  with  costs. 

Her8cheU,  Q.G.  {Qraham  with  him),  for  the 
appellant. — ^The  weight  here  cannot  be  "ex- 
cetisive "  within  sect.  23  of  41  &  42  Yict.  c.  77, 
seeing  that  it  is  within  tbe  statutory  weight. 
[LiKDLEY,  J. — Does  not  tbe  meaning  of  "ex- 
cessive "  depend  upon  tbe  sort  of  road  in  each 
case  P]  It  cannot  mean  that,  because  then  it  would 
depend  upon  whether  the  particular  road  was  well 
or  badly  made.  It  was  never  intended  that  the 
repairs  should  be  paid  for  in  proportion  to  tbe 
amount  of  use  maae  of  the  road.  That  was  the 
old  principle  of  tolls.  Sect.  28  of  the  same  Act  is 
tbe  section  that  provides  for  locomotives.  These 
traction  engines  were  used  by  Lord  Aveland 
before  the  passing  of  the  Highway  Act.  It  is 
admitted  that  their  use  then  was  perfectly  legal, 
and  put  Lord  Aveland  under  no  liability;  the 
repairs  were  then  done  by  the  Highway  Board. 

Eikeringtan  Smith,  for  tbe  respondent. — The 
58th  aeotion  Bidlwaya  Clauses  Consolidation  Act 
1845  is  like  the  one  here.  West  Biding  and 
Grimsby  BaUway  Company  v.  Wakefield  Local 
Board  (33  L.  J.  M.  C.  174),  is  a  decision  on  that 
section,  apnlicable  to  this  case.  This  piece  of 
highway,  which  is  only  three  quarters  of  a  mile 
bog,  cost  at  the  rate  of  1021.  a  mile.  Tbe 
expenses  are  found  to  have  been  incurred  since 
the  passinfc  of  the  Highway  Act;  nar.  18  of 
case.  [Gbovs,  J. — ^We  cannot  decide  the  question 
as  to  amount.  We  will  decide  the  main  question 
as  to  the  meaning  of  the  woid  '*  excessive  "  and 
"  extraordinary  traffic,"  and  send  baok  tbe  case  to 
tbe  justices  with  the  expression  of  our  opinion  on 
that  point.] 

Stopped  by  the  Court 

Qrahanif  in  reply.— Our  contention  is  that  you 
must  have  eitber  •'extraordinary  traffic,"  or 
"excessive  weight."  At  the  time  the  Act  was 
passed,  the  weight,  size  of  wheels,  &c.,  of  these 
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engines  was  specially  regulated.  So  long  as  those 
provisions  are  complied  with,  the  use  of  a  loco- 
motive on  the  roaa  is  not  in  itself  "excessive 
weight,"  or  **  extraordinary  traffic."  In  order  to 
make  it  excessive  or  extraordinary,  it  must  be 
shown  that  tbe  locomotive  is  of  unusual  weight, 
or  used  for  some  special  purpose.  Further,  it  is 
necessary  to  show  that  the  excess  over  the  average 
expenses  was  caused  by  tbe  engine.  There  is  no 
evidence  to  show  that.  Part  or  all  of  that  excess 
may  have  been  caused  by  unusually  wet  weather,  or 
increase  of  tbe  other  traffic. 

Grove,  J. — I  am  of  opinion  that  the  decision  of 
the  justices  upon  the  main  question  was  right  and 
should  be  affirmed.  This  section  is  not  without 
difficulties,  when  one  comes  to  construe  it.  Not 
the  leant  of  those  difficulties,  to  my  mind,  is  as  to 
the  precise  meaning  to  be  given  to  the  words, 
"  having  regard  to  the  average  expense  of  repair- 
ing highways  in  tbe  neighbourhood."  I  do  not 
know  whether  the  justices  in  this  case  have  taken 
that  as  an  absolute  test  of  the  amount  of  the 
extraordinary  expenses  that  have  been  incurred. 
I  am  inclined  to  think  that  they  have ;  and,  if  so, 
they  have  given  undue  weight  to  those  words. 
Tbe  question  left  to  us  is :  If  the  court  shall  be 
of  opinion  that  the  increased  expenses  incurred 
by  the  surveyor  of  the  said  highway,  under  tbe 
circumstances  hereinbefore  stated,  were  extra- 
ordinary expenses  within  the  meaning  of  tho  said 
section,  and  that  there  was  sufficient  evidence  of 
tbe  proportion  of  tbe  said  expenses  attributable 
to  the  use  of  tbe  said  engine  and  waggons,  the 
said  order  is  to  be  confirmed.  Now,  tbe  **  extra- 
ordinary expenses  "  in  the  section  are  not  extra- 
ordinary expenses  in  the  abstract,  but  extraordinary 
expenses  wnen  occasioned  by  "  excessive  weight  ' 
or  "  extraordinary  traffic."  And  I  think  that  tbe 
question  asked  us  by  the  justices  means :  Are  the 
expenses  that  the  respondents  seek  to  recover  in 
this  case  extraordinary  expenses  occasioned  by 
excessive  weight  or  extraordinary  traffic  P  As  to 
tho  first  part  of  the  question,  I  think  that  there 
was  sufficient  evidence  of  extraordinary  expenses 
caused  b^  excessive  weight  or  extraordinary 
traffic  to  3ustify  the  magistrates  in  ordering  the 
appellant  to  pay  sometninff.  As  to  the  second 
part  of  the  question,  I  do  not  see  how  the 
magistrates  could  come  to  the  conclusion  that 
the  amount  of  the  extraordinary  expenses  occa- 
sioned by  the  appellant's  traffic  was  40L  As  I 
have  said,  I  do  not  think  that  the  words  "  having 
regard  to  the  average  expense  of  repairing  high- 
ways in  the  neighbourhood,"  mean  that  that  is  to 
be  an  absolute  mode  of  assessment,  but  only  an 
element  for  their  consideration  in  endeavouring 
to  ascertain  what  is  the  amount  of  damage 
caused  by  excessive  weight  or  extraordinary  traffio. 
The  case,  therefore,  must  be  remitted  to  tbe 
instices  on  that  noint.  I  think  that  thev  are  to 
endeavour  to  ascertain  the  amounii  of  damage 
caused  by  excessive  weight  or  extraordinary  traffic 
looking  to  the  average  expense  of  repairing  high- 
ways in  tbe  neighbourtood  as  one  element  which 
they  may  reasonably  take  into  consideration.  Of 
course,  it  is  possible  in  any  particular  case  that 
tbe  amount  of  liability  may  oe  the  whole  amount 
of  the  excess  over  the  average  expenditure  in  the 
neighbourhood.  There  being  no  other  reasonable 
causes  for  tho  excess,  the  relation  boDweeu  cause 
and  effect  would  be  established  between  the  extra- 
ordinary traffic  and  the  whole  of  the  excessive 
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expenses.  On  the  other  hand,  if  yoa  only  have 
regard  to  the  average  expenses  in  the  neighboar« 
hood,  yon  may  saddle  on  a  person  who  causes 
these  engines  or  other  excessive  weight  to  pass 
over  the  road  extraordinary  expenses  that  arise 
from  other  causes.  Then,  as  to  the  first  part  of 
the  question.  I  am  of  opinion  that  excessive 
weight  or  extraordinary  traffic  does  not  mean 
something  extraordinary,  in  the  sense  of  being 
exceptional,  as  traffic  for  the  purpose  of  building 
a  wall  or  making  a  road,  but  traffic  which  is  ab- 
normal and  beyond  the  usual  traffic  of  the  road, 
without  an^  re£[ard  to  the  sources  from  which  it 
may  come,  if  it  is  such  as  may  produce  unusual 
damage  in  using  the  road.  A  traffic  taker,  for 
instance,  is  a  person  who  jots  down  everything 
that  passes  along  the  road.  So,  damage  arising 
from  traffic  can  only  be  damage  arising  from  what 
passes  along  the  road.  A  traction  engine  used  in 
a  particular  parish  may  cause  a  great  amount  of 
damage  to  the  road.  In  looking  to  see  what  is 
extraordinary  traffic  in  each  case  you  must  look  to 
the  average  character  and  amount  of  the  traffic 
passing  uong  the  road.  The  question  in  each 
case  is  whether  the  traffic,  taking  it  by  itself  and 
taking  it  in  its  effect  upon  the  road,  is  greater 
than  what  the  road  is  ordinarily  called  upon  to 
bear.  The  proviso  says,  "Provided  that  any 
person  against  whom  expenses  are  or  may  be 
recoverable  under  this  section  may  enter 
into  an  agreement  with  such  authority  as  is 
mentioned  in  this  section  for  the  payment 
to  them  of  a  composition  in  respect  of  such 
weight  or  traffic,  and  thereupon  the  persons 
so  paying  the  same  shall  not  be  subject  to 
any  proceedings  under  this  section.*'  That  shows 
clearly  that  extraordinary  traffic  cannot  mean 
only  traffic  for  a  temporary  purpose,  because  an 
agreement  for  a  composition  must  apply  to  some- 
thing of  a  permanent  character.  Then  it  is  said 
the  weight  of  these  engines  is  not  excessive, 
because  it  is  such  as  is  allowed  by  the  Act  of 
Parliament  which  authorises  their  use.  But  I 
think  if  the  Legislature  had  meant  by  excessive 
weight  or  extraordinair  traffic  illegal  weieht  or 
traffic  it  would  have  said  so.  Moreover,  under  the 
section  regulating  the  weight  of  locomotives  used 
on  roads  (sect.  28),  any  w.eight  may  upon  applica- 
tion be  authorised,  so  that  no  weight,  where  a 
licence  had  been  obtained,  would  if  the  construc- 
tion suggested  was  correct,  be  excessive  within 
the  meaning  of  sect.  23. 

LiNDLEY,  J. — I  am  of  opinion  that  this  case 
should  go  back  to  the  magistrates  with  an  expres- 
sion of  our  opinion  that  there  is  not  sufficient 
evidence  to  show  that  the  proportion  of  the 
expense  of  repairing  this  highvvay  attributable  to 
the  use  of  the  engines  was  402.,  but  that  there  is 
sufficient  evidence  to  show  some  dama<Te  attri- 
butable to  the  use  of  the  engines,  and  occasioning 
extraordinary  expense  within  the  meaning  of  the 
Act.  The  question  turns  nponthe  construction  of 
the  23rd  section  of  the  41  &  42  Yict.  c.  77.  That 
Act  is  divided  into  three  parts,  of  which  the  first 
is  headed,  "  Amendment  of  Highwav  Law."  The 
section  in  question  is  in  that  part  of  the  Act ;  it 
is,  therefore,  a  highway  clause.  And  it  is  not  un- 
important to  remember  that  the  object  of  the 
secf  ion  is  that  damage  to  roads  should  be  made 
good  by  those  who  use  them  in  order  to  relieve 
tbe  ratepayers  of  what  would  be  nn  unreason- 
able liability.    That  is  the  general  object.    The 


words  of  the  section  are :  "  Where  by  a  certifi- 
cate of  their  surveyor  it  appears  to  the 
authority  which  is  liable  or  nas  undertaken 
to  repair  any  highway,  whether  a  main  road 
or  not,  that,  having  regard  to  the  average  expense 
of  repairing  highways  in  the  neighbournood, 
extraordinary  expenses  have  been  incurred  by 
such  authority  in  repairing  such  highway  by 
reason  of  the  damage  caused  by  excessive  weight 
passing  along  the  same,  or  extraordinary  traffic 
thereon,  such  authority  may  recover  in  a  sum- 
mary manner  from  any  person  by  whose  order 
such  weight  or  traffic  has  been  conducted,  the 
amount  of  such  expenses  as  may  be  proved  to  the 
satisfaction  of  the  court  having  cognisance  of  the 
case  to  have  been  incurred  by  such  authority  by 
reason  of  the  damage  arising  from  such  weight 
or  traffic  as  aforesaid."  Then  follows  the  proviso 
for  the  payment  of  a  composition  that  my  brother 
Grove  has  referred  to.  What  we  have  to  make 
out  is  the  meaning  of  "  excessive  weight  passing 
along  the  same,  or  extraordinary  traffic  thereon. 
Boads  are  constructed  for  the  purpose  of  carrying 
the  daily  traffic  and  for  daily  use;  if  a  person 
causes  some  unusual  weight  to  pads  over  the  road 
he  may  do  great  injury  to  a  road  not  constructed 
for  other  than  ordinary  traffic.  The  real  test  is 
what  is  the  ordinary  traffic  on  the  roadP  Now, 
in  this  case  it  is  found  that  the  total  weight  of  the 
engine  and  trucks  when  loaded  would  be  about 
twenty-four  tons.  The  weight  of  an  ordinary 
agricultural  waggon  drawn  b^  horses  varies  from 
fifteen  hundredweight  to  one  ton  five  hundred- 
weight, and  such  waggons  carry  loads  of  from  two 
to  four  tons.  So  that  you  have  a  ooncentrated 
weight  of  twenty-four  tons  passing  over  a  rood  on 
which  the  ordinary  traffic  consists  of  weights  of 
about  four  tons.  Then  the  accounts  show  that 
while  the  total  length  of  the  highways  in  the  parish 
of  Edith  Weston  is  over  seven  miles,  of  which  the 
highway  in  question  occupies  only  three-quarters 
of  a  mile,  out  of  189Z.  lla,  lOd,,  being  the  total 
cost  of  repair  of  all  the  highways  in  the  parish  of 
Edith  Weston  for  the  year  ending  Slst  March  1879, 
8H.  Ss.  5c2.  was  the  cost  of  the  repair  of  the  high- 
way in  question.  Has  the  appellant  caused  any 
extraordinary  expenses  to  be  incurred,  having 
regard  to  the  average  expense  of  repairing  high- 
ways in  the  neighbourhood  P  I  think  he  nas.  I 
don't  say  that  the  amount  of  those  expenses  is 
40{. ;  I  think  there  is  nothing  in  this  oase  to  show 
that.  But,  having  regard  to  the  average  expense 
of  repairing  highways  in  the  neighbourhood,  and 
having  regard  also  to  the  other  facts  in  the  case, 
I  think  that  it  is  shown  that  the  damage  done  by 
these  engines  and  waggons  was  out  of  proportion 
to  that  done  by  the  ordinary  traffic  on  the  road. 
It  appears  to  me,  therefore,  that  up  to  a  certain 
point,  as  I  hav  e  said,  the  magistrates  were  right 
but  it  was  argued  that  sect.  28,  sub-sect.  3,  of 
the  same  Act — which  provides  that  it  shall  not 
be  lawful  to  use  on  any  turnpike  road  or  highway 
a  locomotive  that  exceeds  fourteen  tons  in  weight 
— authorises  by  implication  locomotives  of  the 
weight  of  those  in  question  being  used  on  the 
highway,  and,  therefore,  that  their  weight  could 
not  be  "  excessive ''  within  the  meaning  of  sect. 
23.  But  sect.  28  occurs  in  Part  IL  of  the  Aot^ 
which  is  headed  "Amendment  of  Looomotive 
Acts  1861  and  1865,"  and  deals  with  a  different 
object  altogether  to  that  which  is  in  view  in  Part 
L    It  deals  solely  wit^  locomotives,  whioh  haYO 
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not  a  right  to  go  along  the  road  at  all  aDless  they 
comply  with  seot.  28. 

March  23.— PT.  Ordham  for  the  appellant.— 
"Extraordinary  traffic"  and  " ezcessiTe  weight" 
mean  traffic  of  an  exceptional  character  or  of  an 
exceptional  weiffht,  ana  not  traffic  such  as  this, 
wfaion  is  nsed  by  the  appellant  for  the  ordinary 
parjposes  of  his  estate.  The  case  stated  by  the 
loatioes  finds  that  Lord  Avelaad's  traffic  woald 
nave  been  carried  in  waggons,  if  not  conveyed  by 
traction  engines.  A  traction  engine  is  a  lawful 
conveyance  as  mnch  as  a  waggon  or  a  carriage. 
It  is  said  that  it  is  heavier  than  a  waggon ;  bat  so 
is  a  waggon  heavier  than  a  cart,  and  a  cart  than  a 
gi£r-  ,  ft  is  for  the  benefit  of  the  commaniby  that 
traction  engines  should  be  able  to  be  used  upon 
roads.  The  Highways  and  1  xxsomotives  (Amend- 
ment) Act  1878  (41  &  42  Yicii.  c.  77),  passed  after 
tampikee  had  been  abolished,  did  not  mean  to 
continue  the  old  system  of  charging  in  proportion 
to  nser. 

XttheringUm  Smith,  for  the  respondent,  was  not 
called  upon  to  argue. 

Sramwell,  L.J.— I  am  of  opinion  that  this 
appeal  must  be  disallowed.  The  justices  have 
found  that  the  case  was  within  this  23rd  section. 
That  is  to  say,  they  have  found  that  this  traffic 
was  excessive  and  extraordinary,  and  that  extra 
expense  had  been  incurred  by  reason  of  the 
damage  caused  by  it.  I  think  it  is  clear  that  Lord 
Aveland  has  done  damage  to  tihe  road  by  throwing 
an  extraordinary  and  excessive  burthen  upon  it, 
that  is,  a  burthen  beyond  its  ordinary  use ;  and, 
not'withstanding  that  the  appellant  says  that  there 
is  no  evidence  to  support  that  finding,  I  should 
have^  found  the  same  thins,  viz.,  that  these 
traction  engines  and  waggons  did  damage  the  road 
in  passing  along  it.  It  is  said  that  the  appellant 
has  onljr  done  what  he  had  a  right  to  do  m  using 
locomotives ;  that  this  same  Act  that  creates  the 
liability  in  respect  of  extraordinary  traffic  recog- 
nises and  regulates  the  use  of  locomotives ;  and 
that  the  appellant  has  complied  with  those  regu- 
lations. The  answer  to  that  is  that  that  which  is 
perfectly  lawful  may  yet  be  excessive.  The 
qnestion  must  turn  upon  the  nature  of  the  road 
and  its  traffic  in  each  particular  case ;  that  which 
will  be  extraordinary  on  some  roads  will  not  be 
so  on  others.  No  seneral  rule  can  be  laid  down. 
Bat  it  is  impossible  to  say  that  the  Highways 
and  Xjocomotives  Act  authorises  the  weight  of  the 
traction  engines  and  waggons  in  this  case,  so  as 
to  afford  complete  immunity  to  their  owner, 
where  snch  weight  creates  a  nuisance.  Sections 
23  and  28  are  perfectly  consistent.  A  man  may 
use  looomotives  on  the  roads  up  to  a  certain 
weiffht  without  being  indicted  for  so  doing;  but 
if  they  cause  damage  to  the  roads,  he  will  have  to 
pay  for  that.  The  Act  did  not  mean  to  tax  loco- 
motiTeSy  but  intended  not  to  tax  the  ratepayers. 
The  decision  of  the  justices  must,  therefore,  be 
affirmed. 

BAGe^LLAT  and  Thisiosb,  L.JJ.  concurred. 

Appeal  dUmUsed. 

Solicitors  for  the  appellant,  Whyte,  OoUi/nson, 
nd  JPritchao'd,  for  Allen,  Stamford. 
Solicitors  for  the  respondent,  Orowder  and  Co., 
for  OtuUm  and  Dickinson,  Leicester. 


Tuesday ,  March  2,  IS80. 

(Before  Lord  Golbbidob,  O.J.,  Bbakwbll  and 

Thbsigbb,  L.JJ.) 

Thb  Fbison  CoMicissioNEBs  t7.  The  Matob,  &c., 

of  Livebfool.  (a) 

Prisons  Act  lS77-'Beformatory  Schools  Act  1866 
— Prison  authority — Expenses  in  respect  of  tlie 
maintenance  of  prisoners — 29  ^  30  Vict,  c,  117, 
s.  23-40  ^  41  Vict.  c.  21,  ss.  4,  52,  57. 

By  sect  28  of  the  Beformatory  Schools  Act  1866 
the  expense  of  proper  clothing  for  any  youthful 
offender  requisite  for  his  admiision  to  any 
certified  reformatory  school,  shaU  he  defrayed  as 
a  current  expense  by  the  prison  authority  within 
tohose  district  he  has  been  last  imprisoned.  By 
sect.  4  of  the  Prisons  Act  1877  aU  expenses  t»- 
eurred  in  respect  of  **the  maintenance**  of 
prisoners  shaU  be  defrayed  out  of  Tnon&ys  pro- 
vided  by  Parliament.  By  sect.  57,  "the  main' 
tenance  of  a  prisoner  includes  aU  such  necessary 
expenses  incuired  in  respect  of  a  prisoner  for 
food,  clothing,  custody,  safe  conduct,  and  removal 
from  one  place  of  confinement  to  another,  or 
othenoise,  from  the  period  of  his  committal  to 
prison  untU  his  death  or  discharge  from  prison, 
as  would  if  (his  Act  had  not  passed  have  been 
payable  by  a  prison  authority.**  By  sect.  52, 
**  Nothing  in  this  Act  contained  sliall  affe<ii  Hie 
powers  or  jurisdiction  of  a  prison  authority  in 
relation  to  any  reformatory  school.** 

Held,  that  the  expense  mentioned  in  sect.  23  of  tlie 
Beformatory  Schools  ilc^  1866  was,  by  the  Pnsons 
Act  1877,  to  be  defra/yed  out  of  moneys  provided 
by  Parliament. 

This  was  a  case  stated  by  consent,  under  Order 
XXXIV.,  r.  1  : 

1.  Down  to  the  commencement  of  the  Prisons 
Act  1877,  the  mayor,  aldermen,  and  burgesses  of 
the  borough  of  Liverpool,  acting  by  the  council, 
were  the  prison  authority  of  the  borough  of  Liver- 
pool, and  of  the  borough  prison  of  that  borough, 
and  as  such  authority  they,  down  to  the  com- 
mencement of  the  said  Prisons  Act  1877,  were 
liable  to  defray  and  they  defrayed,  the  expenses 
mentioned  in  sect.  23  of  the  Beformatory  Schools 
Act  1866,  in  the  case  of  yoatbful  offenders  sen- 
tenced under  sect.  14  of  the  last-mentioned  Act,  to 
be  sent  to  and  detained  in  a  certified  reformatory 
school,  after  imprisonment  in  the  borough  prison 
of  the  said  borough. 

2.  On  the  28th  March  1877,  Thomas  Mulloch 
was  convicted  by  the  police  magistrate  of  the 
borough  of  Liverpool,  of  an  offence  punishable 
with  imprisonment,  and  was  sentenced  to  be 
imprisoned  for  more  than  ten  days  in  the  above- 
mentioned  prison,  and  to  be  sent  at  the  expiration 
of  his  period  of  imprisonment  to  the  reformatory 
school  ship  Akbar,  and  to  be  there  detained  for  a 
period  of  five  years.  The  said  ship  Akbar  was  a 
certified  reformatory  school. 

3.  The  said  Thomas  Mulloch  was  imprisoned  in 
the  said  prison,  in  accordance  with  the  said 
sentence,  and  was  at  the  time  in  that  behalf  directed 
by  the  sentence  removed  by  the  plaintiffs  to  the 
said  reformatory  school,  and  was  there  received 
and  detained  under  the  said  sentence. 

4.  Under  the  Prisons  Act  1877,  the  said  prison 
became  vested  in  one  of  Her  Majesty's  Principal 
Secretaries  of  State ;  and  during  the  whole  period 

(a>  Beported  by  A.  H.  BiTTLntON,  Esq.,  Bftrrist»r-at-Law. 
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of  the  imprison  men t  of  the  said  Thomas  Mulloch 
in  the  said  prison,  the  general  superiateDdence  of 
the  said  prison  was  and  it  still  is  vested  in  the 
plaintiffs  under  the  said  Prisons  Act  1877. 

5.  At  the  time  of  the  removal  of  the  said 
Thomas  Mnlloch  from  the  said  prison  to  the  said 
reformatory  school,  the  said  Thomas  Mulloch  was 

Possessed  of  proper  clothing  necessnry  for  his 
eoent  conveyance  from  the  prison  to  the  school. 

6.  Previously  to  and  for  the  purpose  of  the 
admission  of  the  said  Thomas  Mulloch  into  the 
said  reformatory  school,  he  was  also  provided  by 
the  plaintiffs  with  certain  other  clothing  at  a  cost 
of  300.  Such  other  clothing  was  proper  clothing 
for  the  said  Thomas  Mulloch  requisite  for  his 
admis!<ion  to  the  said  school,  and  unless  he  had 
been  provided  with  such  last-mentioned  clothing 
ho  would  not  have  been  admitted  by  the  managers 
of  the  said  school. 

7.  A  question  having  arisen  between  the  plain- 
tiffs and  the  defendants  with  respect  to  the  lia- 
bility to  pay  for  such  last- mentioned  clothing,  and 
in  order  to  obtain  the  admission  of  the  said 
Thomas  Mulloch  into  the  said  reformatory  school, 
it  was  arranged  between  the  plaintiffs  and  the 
defendants  that  the  plaintiffs  should  repay  the 
cost  thereof  in  the  event  of  the  court  being  of 
opinion  that  the  defendants  were  liable  for  the 
cost  of  such  clothing. 

8.  The  question  is,  whether  having  regard  to 
the  provisions  of  the  Prisons  Acts,  1865  and  1877, 
and  the  Beforraatory  Schools  Act  1866,  the  defen- 
dants were  liable  for  the  expense  of  proper  cloth- 
ing requisite  for  the  admission  of  the  said  Thomas 
Mulloch  to  the  said  school. 

The  Queen's  Bench  Division  gave  judgment  for 
the  defendants  (40  L.  T.  Bep.  N.  S.  680). 
The  plaintiffs  now  appealed. 

A,  2/.  Smith  for  the  appellants. — By  sect.  23  of 
the  Beformatory  Schools  Act,  1866,  '*  The  expense 
of  conveying  to  anv  certified  reformatory  school 
any  youthful  offenaer  who  has  been  directed  to 
be  detained  in  such  a  school,  and  the  expense  of 
proper  clothing  for  him  requisite  for  his  admission 
to  the  school,  shall  be  defrayed  as  a  current 
expense  by  the  prison  authority  within  whose  dis- 
trict he  has  been  last  imprisoned."  By  sect.  4  of 
the  Prisons  Act  1877,  "On  and  after  the  com- 
roencemcnt  of  this  Act  all  expenses  incurred  in 
respect  of  the  maintenance  of  prisons  to  which 
this  Act  applies,  and  of  the  prisoners  therein, 
shall  be  defrayed  out  of  moneys  provided  by  Par- 
liament." By  sect.  57,  "  A  *  prisoner '  for  the 
purposes  of  this  Act  means  any  person  committed 
to  prison  on  remand  or  for  trial,  safe  custody, 
punishment,  or  otherwise,  and  '  the  maintenance 
of  a  prisoner '  includes  all  such  necessary  expenses 
incurred  in  respect  of  a  prisoner  for  food,  cloth- 
ing, custody,  safe  conduct,  and  removal  from  one 
place  of  confinement  to  another,  or  otherwise, 
from  the  period  of  bis  committal  to  prison  until 
his  death  or  discharge  from  prison,  a<t  would  if 
this  Act  had  not  passed  have  been  payable  by 
a  prison  nnthority,  with  this  proviso,  that 
nothing  in  this  Act  shall  exempt  a  prisoner  from 
payment  of  any  costs  or  expenses  in  respect  of  his 
conveyance  to  prison  or  otherwise  which  he  would 
have  been  liable  to  pay  if  this  Act  had  not  passed." 
This  suit  of  clothes  was  required  for  Mulloch,  in 
order  that  he  might  be  put  to  a  school.  His 
term  of  imprisonment  had  expired,  and  the  cost 


of  the  clothes  was  not  part  of  his  maintenance  in 
prison.  Therefore  the  liability  to  pay  for  the 
suit  of  clothes  was  not  transferred  to  the  plaintifEs. 
The  plaintiffs  have  discharged  their  duty  when 
they  have  conveyed  the  boy  to  the  training  ship. 
The  providing  proper  clothing  before  entering;  a 
reformatory  school  is  a  school  expense,  for  which 
the  defendants  are  liable.  The  defendants  were, 
before  the  Prisons  Act,  1877,  the  prison  authorities 
for  the  borough  of  Liverpool,  ana  they  still  are  so 
for  this  purpose;  for,  by  sect.  52  of  that  Act, 
"Nothing  in  this  Act  contained  shall  affect  the 
powers  or  jurisdiction  of  a  prison  authority  in 
relation  to  any  reformatory  school  or  to  any 
industrial  school  under  the  Beformatory  Schools 
Act  1866,  and  the  Industrial  Schools  Act  1866, 
or  either  of  such  Acts,  or  any  Act  amending  the 
said  Acts,  or  either  of  them." 

HerseheU,  Q.O.  and  R,  8.  Wright  for  the  re- 
spondents, were  not  called  upon. 

Lord  Coleridge,  O.J. — I  am  of  opinion  that  in 
this  case  our  judgment  must  be  for  the  respon- 
dents. The  question  arises  as  to  a  sum  of  SOs., 
which  is  the  cost  of  certain  clothing  of  a  prisoner, 
who  was  sentenced  to  be  imprisoned  in  the  Liver- 
pool gaol,  and,  at  the  expiration  of  the  term  of  im- 
prisonment, to  be,  under  the  Beformatory  Schools 
Act,  1866,  conveyed  to  the  Akhar,  a  ship  lying  in 
the  Mersey  and  fitted  up  as  a  reformatory  school, 
where  he  would  not  have  been  received  without 
the  suit  of  clothes  that  cost  the  30s.  in  question. 
The  case  fin^s  that  such  olothing  was  "  profMr 
clothing  for  the  said  Thomas  Mulloch  requisite 
for  his  admission  to  the  said  school."  It  is  ad- 
mitted that  under  the  Prisons  Act  1865  the  cor- 
poration of  Liverpool  would  clearly  have  been 
the  prison  authority,  and,  as  such,  liable  to 
pay  lor  this  clothing.  The  question  is  whether 
they  are  still  so  liable.  Now  the  Prisons  Act  1877 
(40  &  41  Yict.  c.  21)  enacts  in  sect.  4  that  all 
expenses  incurred  in  respect  of  the  maintenance 
of  prisons  and  of  the  prisoners  therein  shall  be 
defrayed  out  of  money  provided  by  Parliament 
And  by  the  interpretation  clause  (s.  57),  ** '  The 
maintenance  of  -a  prisoner'  includes  all  such 
necessary  expenses  incurred  in  respect  of  a 
prisoner  for  food,  olothing,  custody,  safe  con- 
duct, and  removal  from  one  place  of  confine- 
ment to  another,  or  otherwise,  from  the  period 
of  his  committal  to  prison  until  his  death 
or  discharge  from  prison,  as  would  if  this 
Act  had  not  passed  have  been  payable  by  a 
prison  authority."  Therefore,  those  necessary 
expenses  there  mentioned  which  would  have, 
before  the  passing  of  that  Act,  been  discharged 
by  a  prison  authority,  are  now  by  that  Act  to  be 
discharged  out  of  moneys  provided  by  Parliament 
Now  it  appears  to  me  that  the  words  of  that 
section  settle  this  question ;  because  this  clothing 
is  found  to  be  proper  clothing  requisite  for  his 
admission  to  the  school,  and,  therefore,  was  a 
necessary  expense  incurred  in  respect  of  a  prisoner 
for  removal  from  one  place  of  confinement  to 
another.  But  it  is  said  that  a  reformatoiy  is  not 
a  prison.  That  may  be  true :  but  the  section  does 
not  say  prisons,  it  says  places  of  confinement 
For  some  purposes,  reformatories  are  clearly 
places  of  confinement;  persons  placed  there  are 
under  the  authority  of  the  law,  though  not  actually 
in  prison.  That  seems  to  me,  therefore,  to  be 
oondusiye.     Bat  there  is  another  groand  upon 
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which  this  case  might  be  determined.  These 
clothes  being  necessary  to  his  admission  to  the 
school,  the  cost  of  them  is  an  expense  incidental 
to  his  imprisonment,  becanse  incidental  to  his 
removal  from  the  borongh  of  Liverpool  to  the 
Aybar,  We  are  told  that  unless  he  had  been  pro- 
vided with  this  clothing  he  would  not  have  been 
admitted  by  the  managers  of  the  school.  There- 
fore, I  think  that  the  plaintiffs  are  liable  under 
sect.  57,  looking  upon  this  expense  as  a  necessary 
expense  incurred  in  respect  of  a  prisoner  for  re- 
moval from  one  place  of  confinement  to  another ; 
and  I  think  that  they  are  also  liable,  as  the  prison 
authority,^  for  this  expense  as  an  expense  inci- 
dental to  imprisonment. 

Bbamwsll  and  Thesiosb,  L.  JJ.  concurred. 

Appeal  d%8mi$8ed» 

Solicitors  for  the  plaintiffs,  Hare  and  FeiU. 
Solicitors  for  the  defendants,  Venn  and  Son, 
for  Uaynett  Liverpool. 
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OHANOBRY  DIVISION. 

Feb.  10  and  11, 1880. 

(Before  Hall,  V.O.) 

The  Meteopoutan  Boaed  op  Woem  v.  Tab 
London  and  Noeth-Westben  Railway  Oom- 
pant.  (a) 

Metropolis  Management  Amendment  Act  1862 
(26  ^  26  Viet,  c,  102),  a.  6l-"MetropoUt(m  Main 
Drainage — "Any  person" — Drainage  from  pro* 
perty  outside  the  mstropolUan  area — "  Consent " 
— UUra  vires. 

By  the  Metropolis  Management  Amendment  Act 
1862  (25  ^  26  Viet,  c.  102),  s,  61,  it  is  enacted 
that  "  no  person  shaU  make  or  branch  any  sewer 
or  drain  or  maJee  any  opening  into  any  sewer 
vested  in  the  Metropolitan  Board  of  Works  .  .  . 
withcut  the  consent  of  such  board,  provided  thai 
it  shaU  he  lawful  for  any  person  with  such  con^ 
sent,  at  his  own  expense,  to  make  or  hrarkch  any 
drain  into  any  sewer  vested  in  such  board  .  .  . 
in  such  manner  as  the  hoard  shall  direct." 

The  defendants  were  owners  of  larid  upon  which 
were  four  cottages  draining  into  a  brook  which 
was  the  boundary  of  the  metropolitan  area,  the 
cottages  being  themselves  outside  the  area.  This 
hrook  was  vested  by  the  Metropolis  Management 
Act  1855  (18  ^  19  Viet.  c.  120),  in  the  Metropo- 
Utan  Board  of  Works  and  covered  in  by  the  hocerd 
as  a  sewer,  a  small  opening  or  eyehole  being  ai 
the  same  time  made  for  the  passage  of  the 
drainage  from  the  four  cottages  into  the  hrook. 
The  defendants  afterwards  buiU  additiondt  cot* 
tages  and  other  buildings,  and  claimed  to  drain 
UiA  same  through  ike  opening  or  eyehole. 

Seldf  that  the  words  ** any  person*'  meant  any 
person  who  was  owner  or  occupier  within  the 
metropolitan  area,  and  that  owners  or  occupiers 
of  land  outside  the  area  were  excluded  from  the 
benefit  of  the  Act  of  Parliament. 

SMf  also,  that  the  board  had  no  authority  to  give 
its  consent  to  owners  or  occupiers  of  land  outside 
the  area  to  drain  such  land  into  the  metropolitan 
drasnaqe  system. 

W  Beportedliy  Bboinald  P  Sceo^bero,  E8q..BaprIflter-at.Law 


This  was  an  action  for  an  injanction  to  restrain 
the  defendants  from  discharging  the  sewage  from 
certain  cottages  erected  by  them  on  their  land 
into  the  main  drain  of  the  Metropolitan  Board  of 
Works. 

In  the  year  1839  four  cottages  were  built  and 
drained  into  the  west  side  of  a  brook,  known  as 
the  Stamford  Brook  East  Branoh,  which  divided . 
the  parish  of  Acton  from  the  parish  of  Hammer- 
smith. 

By  the  Metropolis  Management  Act  1B55^ 
(18  &  19  Vict.  c.  120,  8.  135),  it  was  enacted  as 
follows  : 

The  seweifl  mentioned  in  sohednle  D.  to  this  Aot,  he&ns 
the  main  sewers  now  vested  in  the  Ck>mmi88ioner8  of 
Sewers  of  the  City  of  London,  and  in  the  Metropolitan 
CommiBsioners  of  Sewers  xespeotivehr  .  •  •  .   sdaU  'be 
vested  in  the  Hetropohtan  Board  of  Works,  and  such 
board  shall  make  snoh  aewers  and  works  as  they  may 
think  neoesaary  for  preventing  all  or  any  part  of  the 
sewage  within  the  metropoUs  from  flowing  or  paBsing 
into  tne  river  Thames  in  or  near  the  metropolis,  and  shau 
caose  snoh  sewers  and  works  to  be  completed  on  or 
before  the  Slst  Beo.  1860,  and  shall  also  make  all  sadh 
other  sewers  and  works,  and  snch  diversions  or  altera- 
tions of  any  ezistinff  sewers  or  works   vested  in  them 
under  the  Aot  as  tney  may  from  time  to  time  think : 
neoessaiT  for  tiie  effeotoal  sewerage  and  drainage  of  the' 
melnropoUs,  and  shaJl  disoontinne,  dose  np,  or  destroy* 
such  sewers  for  the  time  being  vested  in  them  nnder  the> 
Aot  as  they  ma^  deem  mmeoeesary,  and  snoh  board  shall'- 
from  time  to  time  repair  and  maintain  the  sewers  so' 
vested  in  them,  or  snoh  of  them  as  ma^r  not  be  disoon- 
tinned,  dosed  np,  or  destroyed  as  aforesaid,  and  for  the' 
purposes  aforesaid  snoh  board  shall  have  f nil  power  and! 
authority  to  oarry  any  such  sewers  or  works  through, 
across,  or  under  any  turnpike  road,  or  anv  street,  or 
plaoe  laid  as  or  intended  for  a  street,  as  well  beyond  as 
within  the  limits  of  the  metropolis,  or  through  or  under 
any  cellar  or  vault  under  the  carriage-way  or  pavement 
of  any  street,   and  into,  through  or  under  any  lands 
whatsoever  within  or  beyond  tne  said  limits,  making 
compensation  for  any  danuige  done  thereby  as  hereinafter 
is  provided,  and  all  sewers  and  works  from  time  to  time 
made  hy  the  said  board  shall  vest  in  them,  and  the  said 
board  shall  cause  the  sewers  vested  in  them  to  be  con- 
structed, covered,  and  kept  so  as  not  to  be  a  nuisance  or 
injurious  tohealtii,  and  to  be  properly  bleared,  cleansed, 
and  emptied. 

And  by  sect.  77  of  the  same  Act  it  was  enacted : 
It  shall  be  lawful  for  any  person  at  his  own  expense  to 
make  or  brandi  any  drain  into  any  of  the  sewers  vested 
in  the  Metropolitan  Board  of  Works,  or  any  vestry  or 
district  board  under  this  Aot,  or  authorised  to  be  iniEide 
by  tiiem  under  this  Aot,  such  drain  being  of  such  a  size 
and  of  such  conditions  and  branched  to  such  sewer,  in 
such  a  manner  and  form  of  communication  m  all  respects 
as  the  vestry  or  board  shall  direct  or  appoint,  and  m  case 
any  person  make  or  branoh  any  dram  into  any  of  the 
said  sewers  so  vested  in  the  vestnr  or  board,  or  authorised 
to  be  made  by  them  under  this  Act  of  a  larger  size  or  of 
different  ooncutiona  or  in  a  different  manner  and  form  of 
communication  than  shall  be  directed  or  appointed  by 
the  vestry  or  board,  every  person  so  offendmg  shall  for 
every  such  offence  forfeit  a  sum  not  exceeding  50i. 

By  the  Metropolis  Management  Amendment 
Act  1862  (25  A  26  Vict.  c.  102),  s.  61,  the  77th 
section  of  the  Act  of  1855  is  repealed,  and  in  lien 
thereof  it  is  enacted : 

That  no  person  shall  make  or  branoh  any  sewer  or 
drain,  or  make  any  opening  into  any  sewer  vested  in  the 
Metropolitan  Board  of  Works,  or  m  any  vestry  or  dis- 
trict board,  without  the  previous  consent  in  writing  of 
snoh  board  or  vestry ;  provided  that  it  shall  be  lawful 
for  any  x>erson  with  such  consent  at  his  own  expense  ta 
make  or  branoh  any  drain  into  any  sewer  vestea  in  such 
board  or  vestry,  or  autiiorised  to  be  made  by  them  or 
either  of  them  under  the  Aot  of  1855  or  this  Aot,  snoh 
drain  being  of  such  size,  materials,  and  other  conditions, 
and  branoEed  into  such  sewer  in  such  manner  and  fornix 
of  oommunication  in  all  respects  as  the  board  or  vestiy 
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shall  direot  or  appoint  ....  and  in  case  any  person, 
withont  the  oonsent  of  the  said  Metropolitan  Board, 
district  board,  or  vestiT  as  aforesaid,  make  or  branch,  or 
cause  to  be  made  or  branched,  any  sewer  or  drain,  or 
make  any  opening  into  an^  of  the  sewers  Tested  in  such 
board  or  vestry,  or  anthonsed  to  be  made  by  them  as 
aforesaid,  or  if  any  person  make  or  branch,  or  canse  to  be 
made  or  branched,  any  drain  of  a  different  constmction, 
size,  material,  or  other  conditions,  or  in  anv  other  manner 
or  torm  of  commnnication  than  shall  be  directed  or 
appointed  by  snch  board  or  yestry,  every  person  so 
olranding  shall  for  every  snch  offence  forfeit  a  sum  not 
exceeding  502. 

The  Stamford  Brook  East  Branoh  was  00m- 
prised  in  the  sewers  mentioned  in  schedule  D.  of 
the  Act  of  1855,  and  formed  the  western  boandary 
of  the  metropolitan  area,  bat  was  nevertheless  at 
the  time  of  the  passing  of  the  Act  an  open  road- 
side ditch,  which  carried  off  the  drainage  of  the 
land  and  of  the  four  cottages  on  the  west  side. 

In  the  year  1857  the  defendants,  who  were 
owners  of  land  on  the  east  side  of  the  brook, 
acqaired  the  land  on  the  west  side,  on  which  the 
four  cottages  stood,  and  an  agreement  was  come 
to  between  the  defendants  and  the  plaintiffs 
whereby  the  plaintiffs  agreed  to  cover  in  the  brook, 
and  the  defendants  agreed  to  pay  half  the  ex- 
pense of  doing  so.  The  plaintiffs  in  pnrsnance  of 
this  agreement  covered  in  the  brook  and  converted 
it  into  a  main  sewer,  leaving  open  on  the  west 
side  of  the  sewer  thns  made  an  opening  connecled 
with  an  eighteen- inch  barrel  drain  for  the  passage 
of  the  drainage  of  the  four  cottages. 

The  defendants  had  now  erected  a  large  number 
of  new  oottaffes  and  other  buildings  upon  their 
property  on  toe  west  side  of  the  brook,  and  thej 
were  prooeedins  to  carry  the  drainage  of  their 
new  erections  uirongh  the  eighteen-mch  barrel 
drain  into  the  main  sewer  which  was  formerly  the 
Stamford  Brook. 

The  defendants  contended  that  they  had  the 
right  to  thus  nse  the  plaintiffs'  main  sewer  on  the 
ground  that  according  to  the  provisions  of  sect.  61 
of  the  Act  of  1862,  "  any  person  "  might  with  the 
oonsent  of  the  Metropolitan  Board  make  or  branch 
any  sewer  or  drain,  or  make  any  opening  into  any 
of  the  sewers  vested  in  the  board,  and  the  defen- 
dants claimed  to  have  obtained  such  consent,  and 
produced  as  evidence  of  such  consent  certain 
correspondence  between  the  parties  pending  the 
negotiation  of  the  a^pneement,  and  the  fact  that  the 
plamtiffs  had  accordingly  constructed  the  eighteen- 
inch  barrel  drain  on  the  west  side. 

The  further  facts,  and  the  other  grounds  of  the 
defendants'  contention,  appear  in  his  Lordship's 
judgment. 

W.  Pearson,  Q.G.  and  EveriH  for  the  plaintiffs. 
— The  words  "  acy  person  "  in  the  61st  section  of 
the  Act  of  1862  mean  any  person  within  the 
Metropolitan  Board  area.  The  drainage  of  the 
four  cottages  which  are  outside  the  area  is  strictly 
apeaking  an  improper  drainage,  and  it  is  a  con- 
cession on  our  part  to  suffer  it  to  continue. 

Oehome  Morgan,  Q.O.  and  Speed  for  the  defen- 
dants. 

Taie  Lee  for  the  Local  Board  of  WiUesden. 

Hmi,  y.C. — It  appears  to  me  that  the  plaintiffs' 
case  is  established,  subject  to  the  qualification  to 
which  they  are  willing  to  submit,  that  the  order 
to  be  made  is  not  to  extend  to  interfere  with  the 
drainage  from  the  four  cottages  as  enjoyed  at  the 
time  when  the  Aot  of  1855  passed.    Any  daim  by 


the  defendants  of  an  easement  with  reference  to 
the  four  cottages  (with  or  without  extending  that 
easement  to  any  additional  buildinj^),  even  sup- 
posinff  that  the  right  could  be  considered  an  ease- 
ment in  that  expanded  character,  has  been  entirely 
discarded,  if,  indeed,  it  was  ever  intended  to  be 
brought  forward.    The  defendants  do  not  daim 
in  that  way,  and  they  could  not  do  so,  for  there 
has  been  unity  of  ownership  in  the  property  oat 
of  which  the  easement  is  claimed,  and  the  pro- 
perty in  respect  of  which  it  is  daimed.    Thercsore 
there  is  no  easement  at  all.    That  dears  away  the 
ground  so  far.    But  it  is  said,  if  that  be  so,  hov 
IS  it  that  the  plaintiffs  make  this  concession  as  to 
the  four  cottages  only  P    If  they  make  this  oon- 
oession  as  to  the  four  cottages,  tney  cannot  show 
any  good  reason  why  they  are  not  in  the  eame 
position  as  to  all  the  other  oottaffes  and  buildinss 
belonging  to  the  defendants,  thev  being  equally 
with  the  four  cottages  outside  the  metropditan 
area,  and  therefore  not  liable  to  ooctribnte  to  the 
expense  of  the  main  drainage.    But  the  plaintiffis 
may  very  well  say  in  answer  to  that,  and  thiB 
without  any  inconsistency,  "  It  is  true  that  undff 
the  circumstances  you  had  no  ri^^ht  in  respect  of 
the  four  cottages,  but  yon  have  in  fact  exorcised 
against  us  for  some  considerable  time  a  right 
which  we  had  no  power  to  give  you,  and  under 
the  circumstances  we  do  not  think  that  we  oa^ 
to  interfere  with  your  enjoyment  of  that  right, 
and  accordingly  we  are  willing  to  make  you  a  con- 
cession as  to  the  four  cottages."    But  the  argu- 
ment that  this  concession  in  any  way  estops  the 
plaintiffs  from  denying  to  the  defendimts  the  same 
right  in  respect  of  other  property  appears  to  me 
neither  logical  nor  sound.    The  main  question  is 
presented  on  the  part  of  the  defendants  substan- 
tially in  this  way:  they  say,  "You,  the  Metropo- 
litan Bowrd,  had  a  right  to  allow  us  to  let  these 
four  cottages,  and  also  any  buildingjB  on  our  land 
outside  the  metropolitan  area,  drain    into  your 
main  sewer.    Having  that  rightf  when  you  were 
covering  over  the  ditch  and  constructmg  your 
works  you  found  that  there  had  been  a  oommnni- 
oation  with  the  four  cottages   by  means  of  an 
eighteen-inch  drain,  and  finding  this  commnnica- 
tion you  allowed  it  to  remain  and  constructed 
something  equivalent  to  an  ordinary  eyehole.    By 
doing  this  you  assented  to  this  communication  re- 
maining there,  and  being  nsed  thereafter  for  all 
purposes  for  which  we,  the  defendants  (who  have 
already  nsed  it  for  the  four  cottages  already  exist- 
ing), may  desire  to  use  it,  that  is,  for  all  or  any 
houses  which  we  may  think  fit  to  erect  on  our 
ground  outside  the  metropolitan  aiea."    They  say, 
**  We  were  induced  by  your  taking  that  course, 
and  by  the  negotiations  which  took  place  between 
us  with  reference  to  covering  in  the  old  drain,  to 
pay  you  one-half  the  cost,  and  that  amounted  to 
and  was  intended  to  constitute  a  contract  between 
ns ;  and  it  is  a  great  grievance  to  us  after  all  this 
to  be  excluded  from  participation   in   the  mam 
drainage."    I  must,  however,  consider  what  is 
really  the  position  of  the  Metropolitan  Board  01 
Works   with  reference   to  persons   outside  the 
metropolitan  area.    This  is  an  important  genoal 
question,  and  depends  first  of  all  mainly  ou  the 
construction  to  be  put  upon  the  1 85th  section  of 
the  Aot  of  1855,  which  vests  in  the  board  the 
sewers  therein  specified,  of  whioh  the  sewer  in 

Question  is  one.    [His  Lordship  read  the  seotioo.] 
Tnder  that  section  unquestionably  this  yery  sewer 
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was  vested  in  and  became  the  property  of  the 
Metropolitan  Board,  and  they  were  aathorised  to 
stop  up  and  discontinue  it  if  they  shoald  deem  it 
annecessary ;  that  is  to  say,  they  might  under  this 
section  actaally  discontinue  that  particular  newer 
which  it  is  said  was  only  vested  in  them  subject  to 
the  defendants'  riji^hts  and  interests.  Now  those 
rights  are  only  such  rights  as  have  accrued  either, 
as  I  have  alreadv  mentioned,  b^  actual  enjoyment 
(a  title  which  the  defendants  in  fact  disclaim)  or 
by  contract.  They  are  not  vested  in  them  under 
any  contract  entered  into;  first,  because  the 
correspondence  not  only  oontains  nothing  which 
cpald  be  deemed  a  contract,  but  negatives  the 
existence  of  any  contract  at  all.  The  letters  point 
to  this  that  the  board,  in  making  their  arrange 
ment  with  the  company,  founded  it  on  this,  that 
those  persons  whose  interests  were  to  be  consi- 
dered in  what  was  about  to  be  done  were  the  then 
existing  occupiers ;  nothing  was  done  or  said  with 
reference  to  any  future  buildings,  or  to  any  in- 
crease in  the  number  of  the  occupiers  afEectod  by 
what  was  to  be  done  or  left  undone.  It  is  said 
the  company  paid  a  ridiculous  price  if  no  more 
than  that  was  meant,  and  the  arrangement  had 
reference  to  nothing  else  than  the  four  cottages. 
I  cannot  say  whether  or  not  the  company  acted 
wisely  in  paying  that  sum  for  such  an  arrange- 
ment. It  may  be  they  were  willing  to  pay  that 
sum  in  the  hope  that  it  might  in  fact  support  the 
claim  they  are  now  putting  forward  to  have  the 
benefit  of  the  main  drain  for  their  land,  so  that 
they,  being  outside  the  metropolitan  area,  should 
not  be  handed  over  to  the  district  board  and  left 
to  negotiate  for  such  drainage  as  they  could  get ; 
bat  whatever  their  views  might  be,  that  cannot 
Tary  the  rights  of  the  parties.  So  much  for  the 
fiacts ;  but  Mr.  Osborne  Morgan  said  that  it  was 
qnite  competent  for  the  board  to  make  this 
arrangement.  It  appears  to  me  an  arrangement 
such  as  that  which  the  defendants  set  up,  namely, 
one  for  letting  in  persons  not  intended  to  be 
benefited,  and  the  wholo  of  whose  lands  were 
meant  to  be  left  out  of  the  metropolitan  drainage 
system,  was  not  within  the  scope  or  competency 
of  the  board  to  enter  into  at  all.  It  is  of  the 
greatest  importance  to  the  board  and  the  public 
whom  they  represent,  that  this  Act  of  Parliament 
should  not  be  construed  so  as  to  enable  a  large 
number  of  persons  outside  the  defined  metropo- 
litan area  to  come  in  and  have  the  benefit  of  it, 
the  effect  of  which  would  be,  as  one  of  the  wit- 
nesses has  said,  to  let  in  as  participators  in  the 
metropolitan  drainage  system  persons  not  within 
the  metropolis,  and  thus  render  the  scheme  of 
drainage  which  has  been  carried  out  by  the  Metro- 
politan Board  insufficient  for  the  required  pur- 
poses. Therefore,  on  the  question  of  actual  in- 
jury and  damage  as  between  the  board  on  the  one 
band,  and  the  company  as  proprietors  of  these 
lands  on  the  other,  the  preponderance  seems  to  be 
greatly  in  favour  of  the  Metropolitan  Board.  It 
is  said  that  the  Act  of  Parliament  uses  terms 
which  are  large  enough  to  embrace  anybody,  and 
that  the  wonis  "  any  person  "  apply  to  the  de- 
fendants; but  I  must*  read  these  words  ''anj 
person "  with  reference  to  the  scope  and  provi- 
sbns  of  this  Aot  of  Parliament  as  a  whole.  "  Any 
person  "  must,  in  my  judgment^  be  taken  to  mean 
any  person  entitled  to  participate  or  make  arrange- 
ments with  the  board  with  regard  to  the  user  of 
the  drainage  system  and  the  l^nefit  of  the  Aot  of 


Parliament.    I  feel  co  difficulty  in  sayine  that, 
that  is  the  true  oonstmction  of  the  Act  of  Parlia- 
ment.   Then  it  is  said  that  what  is  interdicted  by^ 
this  Act  of  Parliament  is  the  making  of  openings,, 
and  the  defendants  rely  on  the  6lst  section  of  the* 
Amendment  Act  of  1862  (25  &  26  Yict.  c.  122), 
which  repeals  the  77th  section  of  the  former  Act 
and  substitutes  another  enactment.    [His  Lord- 
ship read  the  section.]    The  defendants  sa^,  "  We 
are  within  our  right ;  we  did  not  make  this  open- 
in  flf  which  yon  made."    But  it  appears  to  mo  that 
each  drainage  from  each  house,  or  each  building, 
is  in  itself  for  this  purpose  a  separate  making  or 
branching  of  a  sewer  of  the  Metropolitan  Board. 
Therefore  that  specious  suggestion  entirely  fails, 
and  all  the  defences  raised  as  against  the  claim  of 
the  Metropolitan  Board  are  unsubstantial,  and  are 
met  and  answered   as    I  have  mentioned;  and 
with  the  qualification  I  have  mentioned,  the  injunc- 
tion which  is  prayed  for  must  be  granted. 

Solicitor  for  the  plaintifis,  B,  Ward. 
Solicitor  for  the  defendants,  B.  F.  B6bert$. 
Solicitors  for  the  Local  Board  of  Willesden^ 
Tilley  and  Soames, 


QUEEN'S  BENCH  DIVISION. 

Tuesday,  Feb,  24, 1880. 
(Before  Lush  and  Manistt,  JJ.) 

NiSSLSK  AND  ANOTHEE  V.  ThE  MaYOR,  AlDERHEN,  AND 
BUEOBSSSS  OF  THB  COEFOEATION  OF  HuLL.  (a) 

Contagious  Diseases  {Animals)  Act  1869  (32  ^  33 
Vict.  c.  70)  sects.  17,  65,  69,  7b— Foreign  animals 
slaughtered  before  landing — Order  by  ojHoers  of 
Privy  Council  —  Bight  to  compensation  from 
local  authority. 

The  local  authority  are  tiot  liable  under  sect.  68 
of  the  Contagious  Diseases  (Animals)  Act  1869, 
to  pay  compensation  to  the  oivners  of  foreign  cattle 
slaughtered  before  landing  by  order  of  oficers  of 
the  Privy  Council. 

The  plaintiffs  claimed  compensation  from  the  local 
authority  of  H.,  under  sect.  68  of  the  Contagious 
Diseases  (Animals)  Act  1869, /or  certain  animals 
which  were  browjkt  from  Russia,  stopped  while 
cMoat,  and  ordered  by  officers  sent  down  by  the 
Privy  Council  to  be  slcuughtered  and  sunk  aJt 
sea. 

Held,  that  the  defendants  were  not  liable,  as  tl^e 
animals  had  never  been  brought  within  their 
jurisdiction,  nor  Juut  they  been  slaughtered  by 
their  authority. 

This  was  an  action  brought  by  the  plaintiffs  against 
the  defendants,  as  being  the  local  authority  of 
the  borough  of  Kingston-npon-HuU,  within  the 
meaning  of  the  Contagious  Diseases  (Animals) 
Act  1869,  to  recover  compensation  for  the  slaugh- 
tering of  certain  animals  under  the  circumstances 
stated  in  the  following  case,  which  had  been  stated 
for  the  opinion  of  the  Queen's  Bench  Division  of 
the  High  Court. 

Case. 
1.  The  plaintiffs  are  cattle  merchants  residing 
at  Lincoln,  and  the  defendants  were,  at  the  time  of 
the  happening  of  the  matters  hereinafter  men- 
tioned, the  local  authority  of  the  borough  of 
Kingston-upon-Hull,  under  the  (JontRG^ior.s  Dis- 
eases (Animals)  Act  1869  (32  &  33  Vict.  c.  70), 
feect.  9,  and  2nd  schedule  to  Act. 

(a>  Eeporlea  bj  Ar  a  Fotub,  Eaq.,  BarrtrteMt-Law. 
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2.  On  the  16th  July  1872  the  screw  steamBhip 
Joseph  8ome8yOi  Hall,  belongiog  to  Messrs.  Brown, 
Atkinson,  and  Co.,  sailed  from  Cronstadt,  bound 
for  Hull,  having  on  board,  amongst  other  things, 
fiftj-eight  head  of  oxen,  the  property  of  the  plain- 
tifih.  The  said  oxen  appeared  at  the  time  of  ship- 
ment, and  of  the  sailing  of  the  said  steamship,  to 
be  in  good  health  and  sound  condition. 

8.  On  the  19th  July  1872  the  Bight  Hon.  Lords 
of  Her  Majesty's  Privy  Council,  under  and  by 
virtue  of  the  powers  and  provisions  contained  in 
the  Contagious  Diseases  (Animals)  Act  1869, 
sect.  16,  issued  an  order  containing,  among  other 
things,  the  following 'provisions : 

1.  This  order  shall  take  efPeot  from  and  immediately 
aftflr  the  19th  Jul^  1872,  and  words  in  this  order  have  the 
same  meaning  as  m  the  Act  of  1869. 

2.  Cattle  brought  from  anv  place  in  the  dominions  of 
the  Emperor  of  Bnssia  shall  not  be  landed  at  any  port 
or  place  in  Ghreat  Britain. 

The  said  order  was  published  in  the  London 
Oazetie  on  the  19th  July  1872. 

4.  On  the  20th  July  1872  the  making  of  the  said 
order  and  its  provisions  came  to  the  knowledge  of 
the  plaintiffs'  agent  at  Hull,  whereupon  he  at 
once  telegraphed  one  of  the  plaintiffs  Wilhelm 
I^issler,  who  was  at  Cronstadt  at  the  time 
arranging  for  the  shipment  of  cattle  to  England, 
telling  him  that  an  order  of  council  had  been 
made  on  the  previous  day  prohibiting  importation 
of  cattle  from  Russia,  and  to  stop  all  shipments. 
The  plaintiff  Johann  Adam  Nissler  also  telegraphed 
the  said  plaintiff  Wilhelm  Nissler  to  the  same 
effect  from  Lincoln  on  the  same  day. 

5.  The  Joseph  Somes  having  as  hereinbefore 
stated  left  Cronstadt  on  the  16th  July,  it  was  im- 
possible to  stop  her  at  any  intermediate  port. 
The  shipment  of  all  further  cattle  by  the  plaintiffs 
was  however  immediately  stopped,  and  in  one 
instance  a  steam-tug  was  sent  in  pursuit  of  a 
steamer  which  had  already  left  with  cattle  on 
board,  and  the  cattle  were  taken  out. 

6.  The  plaintiffs'  asent  at  Hull,  on  learning  from 
the  plaintiffs  that  the  Joseph  Sotiies  had  left  so 
long  before  his  telegram  arrived,  and  that  there 
was  no  means  of  stopping  her,  at  once  communi- 
cated with  the  collector  of  customs  at  Hull,  asking 
for  instructions,  and  requesting  permission  to 
land  the  cattle  from  the  Joseph  Somes  immediately 
upon  her  arrival,  takiujj  all  possible  precautions 
to  guard  against  infection,  and  undertaking  to 
slaughter  all  the  cattle  immediately  upon  their 
landing,  and  that  within  an  inclosed  area.  No 
communication  was  made  to  the  defendants,  unless 
the  aforesaid  notice  to  the  collector  is  to  be  taken 
as  notice  to  them. 

7.  The  plaintiffs'  agent  also  communicated  with 
Dr.  Shorten,  who  was  the  inspector  and  veterinary 
surgeon  appointed  by  the  Pnvy  Council  under  the 
provisions  of  the  Contagious  Diseases  (Animals) 
Act  1869,  to  take  charge  of  the  inspection  and 
passing  of  foreign  cattle,  who  in  turn  communi- 
cated with  the  Board  of  Trade  and  the  Privy 
Council,  and  received  instructions  to  examine  the 
oattle  upon  their  arrival  and  report  thereon.  The 
said  Dr.  Shorten  was  stationed  at  the  port  of  Hull, 
and  at  the  same  time,  viz.,  when  the  occurrence 
in  this  case  took  place,  the  Privy  Council  had  also 
a  general  veterinary  inspector  for  the  department, 
Professor  G.  T.  Brown.  Both  these  officers  were 
appointed  and  paid  by  the  Privy  Council,  and 
were  in  no  w^y  (exoopt  ao  far  as  tbej  aie  so  made 


under  the  provisions  of  the  Act  or  orders)  con- 
nected with  or  responsible  to  the  defendants. 

8.  On  the  25th  July  the  Joseph  Somes  arrived 
at  Hull  with  fiflv-six  cattle  on  board,  having  ex- 
perienced very  oad  weather,  during  which  the 
other  two  oattle  had  died  from  the  effects  of  the 
voyage. 

9.  Upon  the  arrival  of  the  Joseph  Somes,  such 
order  of  the  Privy  Council  of  the  19th  July  1872 
being  in  force,  the  cattle  could  not  be  landed,  and 
the  plaintiffs'  agent  again  applied  to  the  veterinary 
department  of  the  Board  of  Trade,  and  to  the  said 
Dr.  Shorten,  for  leave  to  land  the  cattle.  Dr. 
Shorten,  upon  receiving  the  plaintiffs'  application, 
went  on  board  the  Joseph  Somes  and  examined  the 
cattle,  and  came  to  the  conclusion  that  some  of 
them  were  affected  with  cattle  plague,  and  re- 
ported to  the  Privy  Council  that  two  of  them  were 
affected  with  disease,  suspected  to  be  the  cattle 
plague.  The  vessel  was  left  in  charge  of  the 
customs  officer.  The  said  Dr.  Shorten  telegraphed 
to  the  Privy  Council  in  London  for  instructions 
in  the  following  words  : — "  Joseph  Somes  arrived ; 
two  cattle  red  spots  on  tongue,  dull  tears  from 
eyes ;  consignee  undertakes  to  have  them  slaugh- 
tered within  twelve  hours  if  allowed  to  land."  A 
reply  was  received  by  Dr.  Shorten  from  the  Privy 
Council  office  to  the  effect  that  Professors  Brown 
and  Symonds  (inspectors  appointed  by  the  Privy 
Council  under  the  said  Act)  would  come  from 
London  to  Hull  the  same  night  in  order  to  inspect 
the  cattle.  The  general  inspector.  Professor 
Brown,  being  absent  from  London  at  the  time, 
was  telegraphed  by  the  Privy  Council  officers  to 
proceed  to  Hull,  and  Professor  Symonds  (the 
principal  of  the  Royal  Veterinary  College)  was  ac 
the  instance  of  the  Privy  Council  sent  to  Hall. 
These  two  gentlemen  arrived  in  Hull  within  a  few 
hours  of  each  other,  and  met  on  the  25th  July. 

10.  All  the  beasts  were  therefore  kept  on  board 
the  Joseph  Somes  until  the  morning  of  the  26th, 
when  it  was  found  that  others  of  the  cattle  were 
then  diseased.  On  the  morning  of  the  26th  Pro- 
fessors Brown  and  Symonds,  with  the  Privy 
Council  inspector  at  the  port,  examined  the  cattle 
i^nd  pronounced  twenty-two  of  them  to  be  infected, 
aiid  said  that  un«!ier  the  circumstances  it  was 
necessary  that  the  whole  number,  viz.,  fifty-six, 
must  he  slaughtered  and  the  carcase  >  destroyed. 
No  certificate  as  to  the  existence  of  the  disease  as 
required  by  sect.  33  was,  however,  given  in  this 
case. 

11.  On  the  morning  of  the  27th  July  1872  Pro- 
fessors Brown  and  Symonds  sent  for  James  Free- 
man (the  inspector  for  the  defendants  appointed 
nnder  sect.  12  of  the  Act),  and  gave  him  direc- 
tions that  the  cattle  should  be  slaughtered  and 
their  carcases  placed  in  lighters  and  towed  out  to 
sea,  and  that  the  lighters  should  be  there  scut- 
tled and  sunk.  The  same  James  Freeman  wrote 
the  following  letter  to  Messrs.  Brown  and  Co.,  of 
Hull,  for  lighters : 

Messrs.  W.  Brown  and  Go. — Please  provide  two  Ikhtars, 
or  more  if  neoessary,  to  receive  the  carcasea  of  m^-Biz 
beasts  on  board  the  Joseph  Somes,  brought  from  Cron- 
stadt, and  convey  them  to  sea  beyond  three  miles  of  the 
shore  of  Great  Britain,  and  sink  the  hghtws  and  oareases 
together.  Please  fnrttier  provide  snmoient  stoam  poww 
for  the  above  purpose.  Pieaae  charge  all  ezpenaes  to  tlw 
Hull  local  anthoritiee.  —  (Signed)  Jamss  Fsxbxah, 
Veterinary  Inspector  to  the  Local  Authority.-— 27th  July 
1872. 

12«  The    said    James   Freeman   having  thus 
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engaged  lighters,  the  cattle,  by  order  o!  Mr.  Free- 
man, were  killed,  their  carcases  placed  on  board 
the  lighters  and  towed  out  to  sea,  where  the 
lighters  were  scuttled  and  sank. 

13.  Save  as  hereinbefore  appears,  the  defendants 
had  no  notioe  of  the  matters  hereinbefore  men- 
tioned. 

14.  The  value  of  the  said  beasts  was  252.  per 
bead.  As  hereinbefore  stated,  on  the  25th  Jnly 
two  only  of  the  beasts  were  infected.  On  the  26th 
twenty  others,  from  having  been  in  contact  with 
the  others  in  the  same  herd,  were  found  to  be  in- 
fected. The  residue,  that  is  to  say  thirty-six, 
never  were  infected. 

The  plaintiffs  claim  1037L  compensation  as 
follows ;  that  is  to  say,  25i.  being  half  the  value 
of  two  beasts  actually  infected  under  the  68th 
section,  and  1012L,  being  three-fourths  the  value 
of  fifty-four  beasts  under  the  169th  section. 

By  32  A  33  Vict.  sect.  19  : 

Wheie  the  regulations  contained  in  the  fourth  sohednle 
to  thia  Act,  or  any  of  them  (with  or  without  addition  or 
vaziation),  are  in  operation  in  respect  of  a  port  or  a 
defined  part  thereof ,  then  all  animals  for  the  time  being 
within  that  port  or  defined  part,  ahi^,  subject  to  any 
order  of  the  Privy  Council  to  the  contrary,  be  deemed 
foreign  animals,  and  the  same  regulations  shall  apply 
thereto  aooordingly. 

By  sect.  65 : 

Every  local  authority  shall  cause  all  animals  affected 
with  cattle  plague  within  their  district  to  be  slaughtered. 
By  sect.  66: 

A  local  authority  may,  if  they  think  fit,  cause  to  be 
slaughtered  any  animal  that  has  been  in  tae  same  shed 
or  stable,  or  in  the  same  herd  or  fiock,  or  in  contact  with 
any  animal  affected  with  cattle  plague  within  their  dis- 
trict. 

Bv  sect.  67 : 

Where  an  animal  is  affected  with  disease  suspected  to 
be  cattle  plague,  the  local  authority  may  cause  the 
animal  to  be  slaughtered  in  order  to  ascertain  the  nature 
of  the  disease. 

By  sect.  68 : 

Where  an  animal  affected  with  cattie  plague,  or  affected 
with  disease  suspected  to  be  cattle  ph^nie,  is  slaughtered 
m  pursuance  of  this  Act.  the  local  authority  (except  as 
otherwise  provided  in  this  Act)  shall,  by  way  of  oom- 
penaation  for  the  animal,  pay  to  the  owner  thereof  soch 
sum  not  exceeding  twenty  pounds,  and  not  exceeding  one- 
aalf  of  the  value  of  the  animal  immediately  before  it  was 
affected  with  cattle  plague  as  to  the  local  authority  seems 
fit. 

By  sect.  69 : 

"l^ere  a  local  authority  causes  an  animal  to  be  slaugh- 
tered on  account  of  its  having  been  in  the  same  shed  or 
stable,  or  in  the  same  herd  or  flock,  or  in  contact  with 
an  animal  affected  with  cattle  plague,  the  owner  of  the 
animal  so  slaughtered  may  either  dispose  of  the  carcase 
on  his  own  account  with  a  licence  from  some  officer 
app<nnted  in  that  behalf  by  the  local  authority,  or  may 
reqnue  the  local  authority  to  dispose  of  the  same,  in 
whicli  latter  case  the  local  authority  shall  pay  to  the 
owner  thereof  by  way  of  compensation  such  sum  not 
exceeding  thirty  pounds  as  may  equal  three-fourths  of  the 
value  of  the  animaJa  slaughtered. 

By  sect.  75 : 

The  Privy  Council  may,  from  time  to  time,  make  any 
ordexs  whatsoever  which  they  think  it  expedient  to  make 
for  the  better  execution  of  this  Act,  or  for  the  purpose  of 
in  any  manner  preventing  the  introduction  or  spreading 
of  contagions  infectious  disease  among  animals  m  (Jreat 
Bntam  (whether  any  such  orders  are  of  the  same  kind  as 
the  kmds  enumerated  in  this  section  or  not),  and  may  in 
any  such  order  direct  or  authorise  the  slaughtering  of 
uumals  that  are  affected  with  any  contagious  or  iiJec- 
tiona  disease,  or  that  have  been  in  contact  with  animals 
so  affected,  and  may  in  any  such  order  direct  or  authorise 
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the  local  authority  to  pay  compensation  for  any  «.TiiTnn.1i| 
so  slaughtered. 

Beasley  {Johnstone  with  him),  for  the  plaintiffs. 

Cave,  Q.G.  {Benjamin,  Q.G.  and  A,  Stone  with 
him),  for  the  defendants. 

Beasley  in  reply. 

The  arguments  dealt  entirely  with  the  oonstruo- 
tion  to  be  put  upon  the  sections  of  the  Contagions 
Diseases  (Animals)  Act  1869,  set  out  above. 

Lttsh,  J. — This  is  a  claim  to  enforce  payment 
from  the  Corporation  of  Hull  of  compensation  for 
the  loss  caused  by  the  slaughter  of  certain  beasts 
under  the  provisions^of  the  Contagious  Diseases 
(Animals)  Act  1869.    Bnt  I  am  of  opinion,  after 
bearing  the  able  arguments  on  both  sides,  that 
the  Corporation  of  Hull  are  under  no  such  lia- 
bility.   If  such  liability  exists  it  must  be  found 
under  one  of  the  sections  of  part  5  of  the  Act,  which 
deals  with  the  subject  of  compensation.    By  sects. 
65,  66,  and  67  (which  the  learned  judge  read)^ 
power  is  conferred  upon  the  local  authority  to 
slaughter  certain  animals.    Then  sects.  68  and  69 
deal  with  the  question  of  compensation,  sect.  68 
awarding  compensation  for  what  may  be  done 
nnder  sects.  65  and  67,    It  is  true  that  the  section 
does    not  say  that  compensation  is  to  bo  paid 
where  the  cattle  have  been  ordered  to  be  killeo  by 
the  local  authority,  but  it  appears  to  me  that  that 
is  clearly  implied,  as  the  section  deals  with  what 
is  done  under  sects.  65  and  67.    Next  comes  sect. 
69,   which  deals  with  cattle  slaughtered  under 
sect.  66,  and  that  explicitly  states  that  the  order 
must   have  been  given  by  the  local  authority. 
Here  we  have,  then,  a  short  code  containing  the 
authority  of  the  local  board  to  slaughter  animals, 
and  giving  them  power  to  make,  and  rendering 
them  liable   to  make,  compensation  to  a  certain 
extent  for  the  animals  so  slaughtered.    But  those 
sections    cannot  apply  in  this   case,  where   the 
animals  were  never  landed  and  were  never  brought 
within  the  jurisdiction  of  the  local  authority  at  all. 
And  this  to  my  mind  appears  abundantly  clear  when 
we  refer  to  those  parts  of  the  Act  which  refer  to 
foreign  animals.    By  sect.  19,  animals  which  have 
not  been  landed  are  to  be  deemed  for  the  purposes 
of  the  Aot  **  foreign  "  animus,  and  to  be  subject 
to  the  regulations  in  the  4th  schedule  of  the  Act, 
bj  which  large  powers  are  given  to  the  Commis- 
sioners of  Customs  to  deal  with  such  animals.    It 
is  true  that  by  the  75th  section  the  Privy  Council 
have  power  to  direct  or  authorise  by  their  order 
the  local  authority  to  pay  compensation  for  any 
animals  slaughtered  by  order  of  the  Privy  Council, 
These  animals  were  slaughtered  by  the  direction 
of  two  gentlemen  who  had  been  sent  down  to 
Hull  by  the  Privy  Council — whether  they  had 
authority  to  give  such  directions  is  not  for  us  to 
say.     But  it  is  clear  that  there  is  no  order  from 
the  Privy  Council  authorising  the  local  authority 
to    make    compensation.     The    onlj    remaining 
question  is,  therefore,  were  these  animals  slaugh- 
tered bv  the  authority  of  the  Corporation  of  Hull  P 
I  am  of  opinion  the  corporation  bad  no  power  to 
order  them  to  be  slaughtered.    But  there  is  no 
evidence  of  anything  of  the  kind.    All  that  the 
corporation  knew  was,  that  Mr.  Freeman,  their 
inspector,   bad   been   instructed  hj   the   Privy 
Council  as  to  the  slaughter  of  the  animals,  and  he 
was  the  only  person  connected  with  the  corpora- 
tion who  had  anything  to  do  with  the  matter ;  but 
as  inspeotor  he  had  no  authority  to  order  the 
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slaughter  of  the  cattle — his  duty  is  confined  to 
inspecting  and  reporting.  The  corporation  have 
power  to  act  without  delay,  because  they  are 
required  by  the  Act  to  form  committees  and  to 
delegate  their  powers  to  such  committees ;  but  it 
is  clear  that  in  this  case  the  inspector  received  no 
orders  from  either  the  corporation  or  any  of  its 
committees.  I  am  of  opinion  on  both  grounds 
that  there  is  no  case  here  for  payment  of  compen- 
sation by  the  corporation. 

Manistt,  J. — I  am  of  the  same  opinion.  No 
authority,  either  express  or  implied,  wai  given  by 
the  corporation  to  Freeman  to  slaughter  these 
animals.  The  inspector's  difties  are  merely  to 
inspect  and  report — the  66th  section  shows  that 
the  authorities  are  themselves  to  exercise  some 
discretion  with  regard  to  animals  not  actually 
affected  with  the  disease.  Although  the  cattle 
may  have  been  in  contact  with  those  that  have 
been  affected,  there  may  be  oircnmstances  to 
render  their  slaughter  unnecessary,  so  the  Aot 
expressly  says  that  the  local  authorities  are  only 
in  such  case  to  order  their  slaughter  "  if  they 
think  fit."  In  this  case  no  order  or  direction  was 
given  bv  anyone  except  Freeman,  and  he  acted 
under  the  direction  of  the  Privy  Council.  But 
the  Privy  Council  have  made  no  order  giving 
compensation.  If  the  cattle  were  not  slaughtered 
by  order  of  the  Privy  Council,  it  is  clear  to  my 
mind  that  the  corporation  had  no  authority  to 
give  such  an  order. 

Judgment  for  defendants. 

Solicitors  for  plaintiffs,  SoUit  and  Sone,  for 
BoUit  and  Sons,  Hull. 

Solicitors   for    defendants,     CoUyer  •  Bristow, 
Withen,  and  EuseeU,  for  0.  8.  Todd,  Hull. 


COMMON  PLBA.8  DIVISION. 

March,  19,  20,  and  22, 1880. 

(Before  G&ovb  and  Denican,  JJ.) 

The  Matob  and  Fbbb  Bubgessbs  of  the  Bobough 
OF  Saltash  v.  Goodman  and  anothbb.  (a) 

Several  fishery — Claim  hy  inhabitants  of  ancient 
tenements  and  free  inhabitants  of  a  borough — 
Destruction  of  fishery — Boyal  grant—Inference, 

In  an  action  of  trespass  for  the  disturbance  of  their 
several  oyster  fishery  in  a  tidal  navigable  river, 
the  jtlaintiffs,  a  corporation,  established  a  primd 
facie  title  to  the  sou  of  the  river  and  to  a  several 
fishery. 

The  defendants  claimed,  as  free  inhabitants  of 
ancient  tenements  of  the  borough  of  Saltash,  to 
have  from  time  immemorial,  without  interrupt 
tion  and  claiming  as  of  right,  exercised  the  pri- 
vilege of  dredging  for  oysters  in  the  locus  in  quo 
from  Hie  2nd  Feb,  to  Easter  eve  in  each  year, 
and  of  carrying  away  the  same  without  stint  for 
sale  or  otherwise.  It  was  found  as  a  fact  that 
this  usage  was  destructive  of  the  oyster  fishery. 
They  claimed  also  to  exercise  the  same  privileges 
as  free  inhabitants  of  the  borough  and  (dso  as 
suojecis  of  tlie  realm. 

Held,  thai  a  general  right  in  the  defendants,  as 
subjects  of  the  reaJt/m,  was  inconsistent  with  the 
plaintiffs  several  fishery,  and  could  not  be  sup' 
ported ;  that^  the  other  claims  of  the  defendants, 
founded  on  immemorial  user,  could  only  be  sup' 
ported  on  the  p^'esumption  of  a  lost  royal  grant 

W  Beported  by  W.  J.  Smith,  Esq.,  Barrister-at-Lair. 


incorporaiing  them  ;  bui  that  such  a  presumption 
could  not  be  made  on  behalf  of  such  an  unascer' 
tained  and  fluctuating  body,  as  it  would  be 
antagonistic  to  the  established  rights  of  (he 
plaintiffs,  and  as  the  exercise  of  the  rights 
claimed  would  be  destructive  of  the  suhjeet- 
matter. 

Special  case. 

1.  This  is  an  action  of  trespass  brought  a^nst 
two  inhabitants  of  the  borough  of  Saltash,  in  the 
county  of  Cornwall,  for  a  trespass  alleged  to  have 
been  committed  by  them  in  a  certain  part  of  the 
river  Tamar  and  on  the  soil  thereof,  wherein  the 
plaintiffs  claim  to  be  possessed  of  a  certain  several 
oyster  fishery,  and  for  disturbing,  catching,  carry- 
ing away,  and  converting  to  their  own  use  divers 
quantities  of  the  ousters  therein  for  the  purposes 
of  sale  and  otherwise. 

2.  The  alleged  trespass  was  committed  by  the 
defendants  on  the  2nd  Feb.  1876. 

3.  The  defendants  admit  the  oommiesion  in 
fact  of  the  acts  complained  of,  but  claim  the  right 
to  do  those  and  similar  acts  at  all  reasonable  times 
from  the  2nd  Feb.  to  Easter  eve  in  each  year, 
both  inclusive. 

4.  The  plaintiffs  are  a  corporation  incorporated 
by  divers  royal  charters  granted  respectively  in 
the  renins  of  Queen  Elizabeth,  King  Charles  II., 
and  ^ng  George  IIL  By  virtue  of  such  ro;^ 
charters  and  bv  prescription,  the  plaintiffs  olsom 
to  be  possessed  of  the  soil  and  of  a  certain  several 
oyster  fisherv  in  those  parts  in  the  river  Tamar 
and  its  trioutaries  described  in  the  plaintiffs' 
particulars,  which  are  annexed  to  and  form  part 
of  this  case  (schedule  1,  part  1). 

5.  The  royal  charters  mentioned  are  to  be  taken 
as  forming  part  of  this  case.  The  material  por- 
tions of  toe  said  royal  charters  are  set  forth  in 
schedule  2,  and  the  charters  themselves  in  full 
may  be  referred  to  by  the  court  or  by  either 
party  on  the  argument. 

6.  The  minutes  of  the  corporation  enumerated 
in  schedule  3  are  annexed  to  and  form  part  of 
this  case. 

7.  Other  documents  enumerated  in  schedule  2 
are  to  be  taken  as  forming  part  of  this  case. 

8.  The  defendants  are  and  were  at  the  time 
alleged  in  the  statement  of  claim  free  inhabitants 
of  ancient  tenements  in  the  borough  of  Saltash. 

9.  The  free  inhabitants  of  ancient  tenements  in 
the  boron gh  of  Saltash  have  from  time  imme- 
morial, without  interruption  and  claiming  as  of 
right,  exercised  the  privilege  of  dredging  for 
oysters  in  the  locus  in  quo  mentioned  in  the  state- 
ment of  claim,  from  the  2nd  Feb.  in  each  year  to 
Easter  eve  in  each  year,  both  inclusive,  and  of 
catching  and  carrying  away  the  same  withoat 
stint,  for  sale  and  otherwise.  The  acts  oompkioed 
of  were  done  in  the  exercise  of  the  privilege. 

10.  The  river  Tamar  was  at  the  time  men- 
tioned, and  at  the  locus  in  quo  mentioned,  a  navi- 
gable river  or  arm  or  creek  of  the  sea,  where  the 
tide  flows  and  reflows. 

v.  The  defendants  contend  that  the  soil  of  the 
Tamar,  of  the  locus  in  quo,  and  the  several 
oyster  fishery,  if  any,  are  vested  in  the  Crown  or 
Duchjr  of  Cornwall.  The  plaintiffs  contend  that 
the  soil  and  several  fishery  are  vested  in  them. 

12.  The  defendants  claim  to  have  exercised  the 
privileges  described  in  paragraph  9  as  free  inhabi- 
tants c^  the  borough  of  Saltash. 
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12a.  The  defendants  claim  to  have  exercised  the 
priyileges  described  in  paragraph  9  as  subjects  of 
the  realm. 

13.  The  defendants  contend  that  the  nser  de« 
scribed  in  paragraph  9  raises  the  presumption 
and  inference  of  a  royal  grant  or  charter  from  the 
Crown  or  Dachy  of  Cornwall,  made  either  to  the 
free  inhabitants  of  ancient  tenements  in  the 
borough  of  Saltash,  or  to  some  person  or  body 
corporate  in  trnst  for  them,  which  said  grant  or 
charter  has  been  lost,  and  the  defendants  rely,  as 
a  justification  for  their  acts,  on  such  last- men- 
tioned grant  or  charter. 

14.  The  defendants  allege  that  this  user  is 
sufficient  to  establish  their  right  in  law  to  do  the 
acts  complained  of,  upon  the  ground  of  custom  or 
any  other  legal  origin  which  may  be  reasonably 
presumed  or  inferred  from  such  user. 

14a.  If  the  plaintiffs  are  entitled  to  any  right  of 
fishery  at  all,  the  defendants  contend  that  it  is  a 
right  of  fishery  subject  to  the  rights  of  the  defen- 
dants, and  that  the  plaintiffs  have  only  a  several 
or  exclusive  fishery  sub  modo  and  against  persons 
other  thav.  the  free  inhabitants  of  ancient  tene- 
ments, under  2  &  3  Will.  4,  c.  71. 

16.  The  plaintiffs  contend  that  an  usage  to 
dredge  oysters  without  stint  for  the  purposes  of 
sale  or  otherwise,  in  a  several  fishery,  is  unrea- 
Bonable  and  destructive  of  the  fishery,  and  does 
not  raise  any  presumption  of  unj  royal  grant  or 
charter,  and  cannot  be  the  subject  of  any  pre- 
scription or  right  under  the  statute  mentionea  in 
the  previous  paragraph.  The  said  usage  does  in 
fact  tend  to  the  destraction  of  the  said  oyster 
fiahery,  and  if  oontinaed  will  destroy  the  same. 

17.  The  Questions  for  the  opinion  of  the  court 
(who  are  to  oe  at  liberty  to  draw  inferences  of  fact 
and  to  make  all  such  amendments  in  the  pleadings 
as  may  be  necessary  to  decide  the  real  questions 
between  the  parties)  are : 

1.  Whether  the  defendants,  as  subjects  of  the 
realm,  are  entitled  to  dredse  for  oysters  and  to 
carry  away  the  same  without  stint,  for  sale  or 
otherwise,  between  the  2nd  Feb.  and  Easter  eve 
in  ea^Lvear,  both  inclusive  P 

2.  Whether  the  defendants  are  entitled  to  the 
same  rights  as  free  inhabitants  of  ancient  tene- 
ments in  the  said  boroagh  P 

3.  Whether  the  defendants  are  entitled  to  the 
aame  riehts  as  free  inhabitants  of  the  said 
borough  r 

If  the  court  be  of  opinion  that  the  defendants 
are  not  so  entitled,  judgment  is  to  be  entered  for 
the  plaintiffs  for  40^.  and  for  an  injunction,  as 
prayed  in  the  statement  of  claim,  with  costs  of 
suit. 

If  the  court  should  be  of  the  contrary  opinion, 
judgment  is  to  be  entered  for  the  defendants  with 
ooete. 

The  charters  referred  to  in  paragraph  4  of  the 
Bpeoial  case  are,  so  far  as  is  material,  as  follows  : 

1.  A  charter  of  27  Eliz.,  which,  after  referring 
to  and  confirming  ancient  letters  patent  of  confir- 
mation, and  other  charters  to  the  free  bnrgesees  of 
E88a»  and  after  reciting  that 

The  burgesses  of  Essa,  from  the  time  whereof  the 
memory  of  man  is  not  to  the  oontrary,  have  peaceably 
had,  held,  and  enjoyed  divers  onstoms,  liberties,  immn- 
nities,  exemptions,  and  jnrisdiotions,  aa  well  b^  prescrip- 
tion as  by  reason  and  pretext  of  the  aforesaid  charter, 
gzBotB,  and  oorporations  of  old  time  made, 

proceeds  to  constitute  the  town  or  borough  of 


Essa,  otherwise  Saltash,  a  free  borough,  and  the 
burgesses  a  body  corporate,  and  grants 

to  the  aforesaid  mayor  and  frpe  bnrgeases  of  the  horongh 
(tf  Saltash  aforesaid,  and  their  snooesBors,  that  they 
henceforth  for  ever  may  have,  hold,  oae,  and  enjoy  the 
town  and  borough  aforeaaid,  with  all  and  singolar  its 
sabnrbs,  members,  and  appurtenances,  and  all  the 
aforeaaid  customs,  liberties,  privilegea,  franchiaes,  immu- 
nities, exemptions,  acquittajicea,  and  juriadictiona  above 
recited  or  apedfled,  and  also  all  and  singular  the  aame 
and  the  like  landa,  tenementa,  watera.  watercouraea. 
and  the  paaaage  of  Saltash,  etc.,  and  also  the  rents  oi 
assize,  tolls  of  oysters,  tolls  of  the  market,  with  the  minute 
customs,  to  wit,  anchorage,  bushelage,  tonnage,  laatage, 
and  culage,  etc.,  and  the  customs  to  be  taken  for  every 
barge  carrying  aand  by  the  year  twelve  pence,  and  for 
every  aeine  of  the  aea  twelve  pence,  and  alao  all  and 
every  other  cuatoma,  liberties,  privilegea,  franchiaea, 
immunitiea,  acquittances,  exemjptions,  profits,  commodi- 
ties, emoluments,  and  jurisdictions  which  the  free  bur- 
gesses of  Essa,  otiierwise  Saltash,  have  lawfully  had, 
held,  used,  and  enjoyed,  etc.  To  have,  hold,  and  enjoy, 
etc.,  in  fee  farm  for  ever.  Bendering  therefore  yearly  to 
us,  our  heirs,  successors,  etc.,  eighteen  pounds  of  lawful 
money  of  England,  etc.  We  have  eranted  also  to  the 
same  mayor  and  free  burgesses  of  Saltash  aforesaid, 
that  they  and  thei;  sucoeasors  for  ever  may  yearly  have 
and  hold  two  law  courta  or  sesaiona  upon  the  water 
there  cidled  Tamar,  with  ita  membera,  etc.,  and  that  all 
the  ownera  and  maatera  of  all  the  ships,  bargea,  boats 
and  seines,  and  other  vessels  taking  and  having  fish, 
oysters,  or  any  other  nrofits  or  commodities  withm  the 
precincts,  lumts,  and  bounds  of  the  water  aforesaid, 
shall  do  suit  at  tibe  same  law  courts,  etc. 

2.  A  charter  of  30  Charles  II.  confirming  the 
charter  of  Elizabeth. 

8.  A  charter  of  35  Charles  JI.,  which,  after 
recititing  the  previous  charters,  and 

that  sundry  doubts  and  litigations  have  lately  been 
moved  concemina:  the  election  of  mayor  and  other  oficers 
of  the  borough  aforesaid  by  reason  of  certain  omiaaions 
and  doubtful  expreaaiona  contained  in  the  aforeaaid 
chartera ;  and  wnereaa  our  well-beloved  aubjeota,  the 
preaent  mayor  and  free  burgeasea  of  the  borough  aiore' 
aaid  have  for  the  avoiding  of  aU  and  all  manner  of  dia- 
putea  and  contentiona  w&taoever  by  reaaon  of  any  auch 
omiaaiona,  doubta,  and  ambiguities  heretofore  moved  or 
hereafter  to  be  moved,  and  for  the  more^  i>eaoeable 
governance,  rule,  and  improvement  of  the  said  borongh, 
granted  to  ua  and  have  duly  delivered  and  aurrendered 
mto  our  handa  in  our  Court  of  Chancery  their  aeveral 
chartera,  and  alao  all  meaauagra,  landa,  tenementa,  and 
hereditamenta,  and  all  other  chartera,  privilegea,  and 
immimitiea  whataoever,  which  aaid  aurrender  we  have 
accepted  and  by  tiieae  presents  do  accept ; 

then  proceeds  to  reconstitute  the  town  of  Saltash 
a  free  boroagh,  and  the  mayor  and  free  burgesses 
thereof  to  be  a  body  corporate,  to  hold  the  town 
and  borough  of  Saltash,  with  all  such  and  the 
like  customs,  liberties,  privileges,  franchises,  im- 
munities, acquittances,  and  jarisdictions  to  the 
same  of  old  time  belonging  or  appertaining,  that 
is  to  say,  etc.,  re- granting  in  the  same  terms  the 
rights  granted  by  the  charter  of  Elizabeth. 

4.  A  charter  of  George  III.,  which,  after  re- 
citing the  previous  charters  and  letters  patent, 
including  the  charter  of  surrender  and  re-grant  of 
Charles  JI.,  reconstitutes  the  corporation  and 
re-grants  the  rights  as  granted  by  the  charter  of 
Elizabeth. 

The  followiog,  so  far  as  is  material,  were  the 
acts  of  ownership  relied  on  on  the  part  of  the 
plaintiffs : 

1.  The  record  in  the  action  of  Budiard  v.  Porter , 
in  which  the  plaintiffs,  as  farmers  of  the  fishery 
and  ferry  of  Saltash,  complain  that  the  defendants 
had  intruded  on  their  fishery.  The  defendants 
justified,  as  being  free  burgesses  of  the  borough 
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of  Salfcaah,  and  act  up  the  charter  of  27  Elizabeth, 
and  set  oat  an  inqaisition  of  20  Henry  YI.,  by 
which  it  was  foand  "  that  the  mayor  and  free 
burgesses  of  the  town  of  Asyshe  have  from 
ancient  time  been  seised  of  the  water  Tamar 
with  its  members,  etc.,  and  the  profits  thereof, 
etc."    Judgment  for  defendants. 

2.  The  record  in  the  action  of  The  Mayor  and 
Free  Burgesaea  of  Saltash  v.  Uden,  decided  in 
1843,  in  which  the  plaintiffs  sned  the  defendant 
for  money  due  for  certain  tolls,  anchorage,  and 
other  duties,  and  in  which  judgment  had  been 
given  for  the  plaintiffs.  Also  judgment  in  the 
action  of  The  Mayor  and  Free  Burgesnea  of  the 
Borough  of  Saltash  v.  Fennunore,  in  which  judg- 
ment had  been  given  for  the  plaintiffs. 

3.  Inquisitions  on  bodies  found  in  the  river 
Tamar,  in  which  the  Mayor  of  Saltash  acted  as 
coroner. 

4.  A  lease,  dated  1680,  whereby  the  Mayor  and 
Free  Burgesses  of  the  borough  of  Salta»h  leased 
to  Nicholas  Tyacke  the  passage  of  Saltash,  together 
with  three  ferry-boats,  etc.  Also  the  sole  privilege 
of  dredging  oysters,  together  "with  one  dredge 
boat  furnished,  and  all  the  advantages,  proQts, 
tolls  of  oysters  and  comraissious  thereunto 
belonging,  etc ,  for  a  term  of  seven  years. 

5.  Accounts,  consisting  of  money  received  for 
the  liberty  of  dredging  for  oysters  from  the  year 
1749  up  to  the  year  1810.  Also  other  leases  of 
oyBterage  from  1774  down  to  1867. 

Arthwr  Charles,  Q.O.  (/.  V.  Austin  with  him). — 
By  the  charters  and  the  inquisition  of  Henry  YI., 
as  well  as  by  the  acts  of  ownership  set  out  in  the 
appendix  to  the  special  case,  the  plaintiffs  have 
made  out  a  primdfacie  title  to  the  soil,  and  also  to 
a  several  fisnery  at  the  locus  in  quo.  The  acts  of 
ownership  are  admissible  to  show  the  construction 
which  is  to  be  placed  upon  ancient  charters  (The 
Duke  of  Beaufort  v.  The  Mayor,  8fc,  of  Swansea, 
3  Ex.  413),  and  they  are  strong  evidence  in  support 
of  the  plaintiffs'  claim.  The  inquisition  of  20 
Henry  YI.  shows  that  the  plantiifs  **  have  Irom 
ancient  time  been  seised  of  the  water  Tamar  and 
the  profits  thereof,  including  anchorage."  '*  An- 
chorage doth  in  truth  properly  and  prima  facie 
arise  from  or  in  respect  of  the  property  of  the 
soil,  and  is  an  evidence  of  it :  (Hale  de  Portibus 
Maris,  Eargreave*s  Tracts,  74.)  A  subject  may 
by  prescription  have  the  interest  of  fishing  in  an 
ai*m  of  the  sea,  which  may  be  either  as  a  liberty 
without  the  soil  or  interest  in  the  property  of  it :" 
(Halo  de  Portibus  Maris,  Hargreave*s  Tracts,  18.) 
The  defendants'  claim  cannot  be  established  by 
custom,  for  a  profit  a  prendre  cannot  be  claimed  by 
custom  in  alieno  solo : 

Attomey-Osneral  v.  Mathias,  4  K.  &  J.  579 ;  27  L.  J. 
761,  Ch. 

Nor  can  they  claim  by  prescription,  because  a 
prescription  to  be  good  roust  be  reasonable  and 
certain ;  and  to  take  without  stint  is  unreasonable 
and  uncertain,  and  therefore  bad  in  law,  because, 
as  found  in  the  case,  it  would  be  destructive  of  the 
subject-matter : 

Clayton  v.  Corby,  5  Q.  B.  415 ;  14  L.  J.  964,  Q.  B.  ; 
Blawi  T.  Lipseomhe,  4  £.  &  B.  713;    24  L.J.  155, 
Q.B. 

Neither  can  the  defendants  claim  by  grant,  because 
prescription  presumes  a  lost  grant,  and  therefore 
OL  fortiori  the  claim  cannot  be  supported  on  that 
ground.  In  Atlomey'QeneralY,AicUhia»{ubi8Up,), 


Byles,  J.*  says :  "  Prescription  presupposes  a  grant, 
and  if  you  cannot  presume  a  grant  of  an  unreason- 
able claim  before  leccal  memory  d  fortiori  can  you 
not  presume  one  since  P"  A  grant  from  a  priyate 
person  would  be  of  no  use  to  a  fluctuating  body, 
and,  therefore,  as  there  could  be  no  such  grant  to 
the  inhabitants  of  ancient  tenements,  the  defen- 
dants must  claim  under  a  lost  royal  grant,  which 
would  have  the  effect  of  incorporating  them.  This 
was  precisely  what  was  attempted  to  be  done  in 
Lord  Rivers  v.  Adams  (39  L.  T.  Rep.  N.  S.  39 ;  3 
Ex.  Div.  361),  where  a  right  was  claimed  by  the 
inhabitants  of  a  parish,  as  of  right,  to  cut  fa^cgois 
of  underwood  growing  upon  the  waste  ot  the 
manor  from  Old  Michaelmas-day  to  Old  Lady- 
day,  and  it  was  held  that  such  a  claim,  being  a 
profit  cL  p^'endre  in  solo  olierM,  could  not  be  claimed 
by  custom  or  prescription,  but  only  by  a  grant 
incorporating  the  inhabitants;  and  ib  was  alno 
held  that  a  lost  Crown  grant  could  not  be  presumed, 
because  it  would  be  presuming  a  corporation  to 
have  been  created  which  never  in  fact  existed,  and 
which  was  inconsistent  with  another  body  actaally 
and  legally  existing.  The  same  reasons  apply  to 
the  present  case. 

Mackenzie  {BuUen  with  him)  for  the  defendants. 
— ^This  is  a  tidal  navigable  river,  and  therefore 
primd  fade  the  soil  is  vested  in  the  Grown,  and 
prima  fade  the  right  of  fishing  therein  belongs  to 
the  public : 

WillisAis  on  Bights  of  Common,  267. 

The  onus  therefore  lies  on  the  plaintiffs  to  estaUith 
their  rights  to  a  several  fishe^.  I  admit  that  the 
charters  relied  on  by  the  plaintiffs  show  a  prtmd 
fade  right  in  them  to  the  soil  of  the  river,  but 
they  do  not  grant  any  several  fishery.  The  words 
"  several  fishery  "  do  not  occur  in  the  operative 
words  of  the  charters,  and  they  must  be  used  if  a 
several  fishery  is  intended  to  be  conferred: 
(Banner^  case,  Davis  66,  cited  by  Bailey,  J.  in 
The  Duke  of  Somerset  v.  FogvoeU,  6  B.  &  0.  875.) 
The  grant  of  a  several  fisheiy  in  an  arm  of  the  sea 
could  not  be  made  after  Magna  Charta  (a),  and  as 
the  corporation  surrendered  their  right  to  Charles 
II.,  there  was  no  power  then  to  re-grant  it : 

The  Mayor  of  Colchester  v.  Brooke,  7  Q.  B.  339;  15 
L.  J.  59,  Q.  B. 

The  defendants  therefore  have  rights  of  fishery  as 
subjects  of  the  realm.  This  acts  of  ownership  on 
the  part  of  the  plaintiffs  are  opposed  by  the  im- 
memorial user  on  the  part  of  the  defendants.  A 
several  fishery  may  exist  quite  apart  from  any 
ownership  of  the  soil,  and  the  right  may  be  con- 
fined to  certain  fish,  as  oysters  in  a  tidal  navigable 
river: 

Williams  on  Bights  of  Common,  264 ; 

Rogers  y.  AUen,  1  Camp.  309 ; 

H^  on  the  Seashore,  p.  192 ; 

Duke  of  Somerset  v.  FogweU,  5  B.  &  C  875. 

There  may  be  a  prescriptive  right  in  a  subject  to 
fish  in  an  arm  of  the  sea  (The  Mayor  of  Orford 
V.  Richardson,  4  T.  B.  439),  whioh  shows  too  that 
there  is  no  distinction  between  oysters  and  other 

(a)  9  Hen.  3,  o.  16 :  *'  No  banks  shall  be  defended  from 
henceforth,  bat  saoh  as  were  in  defence  in  the  time  ot 
King  Henzy,  onr  grandfather,  by  the  same  plaoea  and 
the  same  bonnds  as  they  wont  to  be  in  his  time."  That 
is,  that  no  owner  of  the  banks  of  rivers  ahall  so  apmt>- 
priate  or  keep  t^e  rirers  several  to  him  to  defend  or  t«r 
others,  eitiier  to  have  passage  or  flah  there,  otherwise 
than  tney  were  used  in  the  time  of  King  Henry  H :  (2 
Coke  Inst  SO.) 
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fish.  In  Rogers  ▼.  AlUn  (u&t  «tfp.)>  i^  is  scud  in  a  note 
at  p.  311 :  "  Although  primd  facie  every  subject 
has  a  right  to  take  fish  found  upon  the  seashore 
between  high  and  low  water  mark,  sach  general 
right  may  be  abridged  by  the  existence  of  an  ezcla- 
sive  right  in  some  individaal :  (BagoU  y.  Orr,  2 
Boe.  &  Pal.  472.)  As  a  right  to  a  several  fishery 
in  an  arm  of  the  sea  is  raised  by  grant,  and  not, 
like  the  royal  franchise  of  deodans  and  felons' goods, 
by  matter  of  record,  it  may,  according  to  the 
common  rule,  be  prescribed  for  in  a  que  estate : 
(Co.  Litt.  114.)"  Even  assumin^f  the  plaintiffs  to 
have  a  peveral  fishery,  yet  the  rights  claimed  by 
the  defendants  may  co-exist.  A  free  fishery  is  a 
right  either  co-existent  with  a  several  fishery  or 
with  other  free  fisheries.  A  man  who  has  a  several 
fishery  may  grant  a  free  fishery  to  another,  who 
will  have  free  fishery  with  the  grantor : 

Vinor  Abr.  "  Piao. "  A. ; 

Mayor  of  Torh  y,  Piihington,  1  Atk.  Bep.  282. 

Seymour  v.  Lord  Oourtenay  (5  Bar.  2816),  where 
Lord  Mansfield  said :  "  We  agree  in  the  position 
that,  in  order  to  constitute  a  several  fishery,  it  is 
requisite  that  the  party  claiming  it  should  so  far 
have  the  right  of  fishing  independent  of  all  others, 
as  that  no  other  person  shoula  have  a  co-extensive 
right  with  him  in  the  subject  claimed ;  for  where 
any  person  has  such  co-extensive  right,  there  is 
only  a  free  fishery.  But  we  think  that  a  partial 
independent  right  in  another,  or  a  limited  liberty, 
does  not  derogate  from  the  right  of  the  general 
owner."  Where  there  is  immemorial  user 
established,  the  tendency  of  the  courts  is  to  find  a 
legal  origin  for  it :  (see  Bryant  v.  Foot,  18  L.  T. 
Bep.  N.  S.  578 ;  L.  Eep.  2  Q.  B.  161),  where  Black- 
bom,  J.  says :  "  I  think  that  the  judge  must 
have  told  them  (t.e.  the  jury)  that  where  a  right 
is  shown  to  have  been  enjoyed  by  usage  as  of 
right,  as  far  back  as  evidence  goes,  a  presumption 
is  raised  in  favour  of  that  rignt  that,  if  it  ooald 
have  a  legal  origin,  it  in  fact  had  one :  " 

Dtike  of  York  v.  ArhUhnot,  41  L.  T.  Bep.  N.  S.  881 ; 
4  C.  P.  Div.  290. 

In  Johngon  v.  Barnes  (27  L.  T.  Rep.  N.  S.  152  ;^ 
41  L.  J.  250.  0.  P.)  Willes,  J.  said  :  "  So  that  ir 
evidence  be  given  of  the  long  enjoyment  of  a  pro- 
perty to  the  exclusion  of  others,  of  such  a  character 
as  to  establish  that  it  was  dealt  with  as  of  right, 
as  a  distinct  and  separate  property,  in  a  manner 
referable  to  a  possible  legal  origin,  it  is  presumed 
that  the  enjoyment  in  the  manner  long  used  was 
in  pursuance  of  such  an  origin,  which,  in  the  ab- 
sence of  proof  that  it  was  modem,  is  deemed  to 
have  taken  place  beyond  legal  memory."  There 
is  no  distinction  between  oysters  and  any  other 
fish,  and  a  right  to  take  oysters  is  a  right  of 
fishery: 

Mayor  ofMaldouT.  W^olvety  12  Ad.  &  E.  13. 

It  is  lame  that  in  Bagoit  v.  Orr  (2  Bos.  &  P.  472), 
a  distinction  was  attempted  to  be  taken,  but  the 
point  was  not  decided.  [Gbovx,  J. — The  case 
nnds  that  the  usage  as  claimed  to  take  without 
stint  would  be  destraotive  of  the  fishery.  That 
being  so,  can  any  legal  origin  be  claimed  for  it  P  I 
do  not  think  any  of  the  cases  decide  that  a  several 
fishery  can  be  obtained  when  the  fishery  would  be 
destroyed.]  The  words  **  without  stint "  must  be 
construed  reasonably,  and  the  fishery  is  of  course 
subject  to  the  Aots  which  have  been  passed  for 
the  regulation  and  preservation   of  the  oyster 


fisheries.    A  custom  to  pasture  in  alieno  solo  may 

exist : 

Ck>.  litt.  122a ; 
Yiner  Abr.  Piao.  269. 

[Gkove,  J.— That  would  only  be  a  taking  of  the 
usufruct,  and  would  not  destr<^  the  subject- 
matter.  A  custom  to  take  minerals  from  a  mine, 
as  exists  in  parts  of  Derbyshire,  may  be  good, 
because  the  minerals  must  some  day  come  to  an 
end;  but  this  is  a  different  case  to  an  Ojrster 
fishery,  where  the  subject-matter  is  reproductive.] 
The  free  inhabitants  of  ancient  tenements  in  the 
borough  of  Saltash  can  prescribe  for  a  fishery. 
The  fVee  inhabitants  of  ancient  tenements  are 
analogous  to  the  freehold  tenants  of  a  manor. 
[Gbovb,  J. — They  had  a  definite  legal  existence 
marked  out  before  the  Statute  of  Quia  Emptores, 
but  how  can  that  apply  to  inhabitants  of  a  borough? 
You  are  claiming  the  privilege  for  a  flaotuatmg 
body,  for  who  can  say  who  these  inhabitants  are  r 
It  may  be  that  these  free  inhabitants  were  free- 
men, but  we  do  not  know.  Suppose  there  were 
fifty  inhabitants  of  one  ancient  tenement  and  one 
rated  occupier,  could  the  fifty  persons  claim  the 
riffhtP]  I  admit  that  I  could  not  claim  the  right 
for  a  fluctuating  body,  but  here  the  right  is  claimed 
'.ii*  the  househ<Mders  of  ancient  tenements  within 
the  borough,  and  they  are  no  more  a  fluctoating 
body  than  the  free  tenants  of  a  manor  : 

Warwick  v.  Qw»n,*8  College,  Ostford,  25  L.  T.  Bep. 

254;  L.  Bep.lOEq.  105; 
Elton  on  Oommoiis,  21.5. 

Ohofrles,  Q.O.  in  reply. — We  olaim  for  the  Grown, 
and  must  therefore  show  a  grant  before  Magna 
Charta.  It  is  admitted  that  we  have  shown  a 
primd  f ode  right,  and  it  is  to  be  observed  that  all 
the  charters  are  confirmatory  of  older  charters.  If 
the  rights  were  ever  surrendered  they  were  re- 
granted  in  as  full  a  manner  as  before,  and  a 
several  fishery  does  not  merge  when  it  is  re- 
sumed by  the  Grown : 

Duke  of  Northwmherland  v.  HottgTUon,  22  L.  T.  Bep. 
N.  S.  4BI ;  L.  Bep.  5  Ex.  127. 

The  word  "  waters  "  is  sufficient  to  pass  a  right 
of  fishing.  In  Go.  Lit.  4  b,  it  is  said  :  "  If  a  man 
be  seised  of  a  river,  and  by  deed  do  grant  separo' 
tern  piscariam  in  the  same,  and  maketh  livery  of 
seisin  secundum  formam  chartoB,  the  soil  doth  not 
pass,  nor  the  water,  for  the  grantor  may  take 
water  there,  and  if  the  river  become  dry  he  may 
take  the  benefit  of  the  soil,  for  there  passed  to  the 
grantee  but  a  particular  right,  and  the  livery 
being  made  secundum  formam  cliarta,  cannot 
enlarge  the  grant.  For  the  same  reason,  if  a  man 
grant  aquam  suam,  the  soil  shall  not  pass,  but  the 
piscary  within  the  water  passeth  therewith."  The 
right  of  dredging  for  oysters  is  evidence  of  a  several 
fishery: 

Mammall  v.  Fisher,  5  0.  B.  N.  S.  856. 

The  Duke  of  Somerset  v.  Fog  well  {ubi  sup.)  decided 
that  there  may  be  a  several  fisher^r  in  a  navigable 
river  without  ownership  of  the  soil,  but  that  ordi- 
narily the  possession  of  such  a  fishery  would  imply 
a  right  to  the  soil.  All  the  various  kinds  of 
fisheries  are  discussed  in  Holford  v.  Bailey  (13 
Q.  B.  426).  The  defendants  have  justified  as  in- 
habitants of  ancient  tenements  of  the  borough  of 
Saltash.  But  this  is  a  right  which  can  only  bo 
sustained  on  the  theory  of  a  lost  Grown  grant 
incorporating  the  inhabitants.  Lord  Rivers  ▼. 
Adcmu  {ubi  sup.)  shows  Uiat  sach  a  grant  will  not 
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be  preeumed  merely  from  proof  of  aser  by  inhabi- 
tants, if  the  preeamption  woold  be  inoonsistent 
with  the  past  and  present  state  of  things,  and  if 
there  is  no  trace  of  sach  a  corporation  having; 
existed  at  any  time.  That  is  the  case  here ;  it  is 
claimed  for  a  flactoating  body,  and  there  is  nothing 
by  which  they  can  be  marked  out  or  determined : 

OhiUem  r.  The  Corporation  of  London,  88  L.  T.  Bep. 
N.S.4fie;7Ch.Div.786. 

Gbovb,  J.  —  This  was  an  action  of  trespass 
faroQght  before  ns  in  the  form  of  a  special  case  ho 
determine  the  right  of  the  defendants,  as  inha- 
bitants of  the  boroagh  of  Saltash,  in  Gomwfl^l,  to 
dredfle  for  oysters  in  the  riyer  Tamar,  within  the 
liberties  of  the  borough  of  Saltash.    The  action 
was  in  trespass  for  taking  oysters,  and  for  injnring 
the  soil,  and  the  defendants  set  ap  several  defences, 
bat  the   main  sabstance  of    Uieir  defence  was 
based  on  immemorial  user.    They    claimed  the 
right  to  do  the  acts  complained  of  as  free  inha- 
bitants of  ancient  tenements  in  the  borongh  of 
Saltash,  alleging  that  they  have  from  time  imme- 
morial, and  claiming  as  of  right,  exercised  the 
frivilege  of  dredginff  for  oysters  from  the  2nd 
*eb.  to  Easter  eve  m  each  year,  and  of  catching 
and  carrying  away  the  same  withont  stint  for  sale 
or  otherwise.    They  also  claim  the  privilege  as 
free  inhabitants  of  the  borongh  of  &iltash,  and  as 
■abjects  of  the  realm.    They  contend  that  this 
nser  raises  the  presnmption  of  a  royal  grant,  and 
is  also  sufficient  to  establish  their  right  in  law 
ii]X>n  the  ground  of  custom  or  any  other  legal 
origin.    The  plaintiffs'  claim  to  the  soil  and  to  a 
several^  oyster  fishery  in  the  river  Tamar,  and  no 
donbt  it  was  a  very  strong  one,  is  fonnded  on  a 
series  of  royal  charters  from   Henry  YIII.  to 
George  III.,  which  recognise  pre-existing  rights. 
[After  referring   to   the   charters   and   acts    of 
ownerships  the  learned  iadge  proceeded :]  These 
documents  disclose  rights  of  immemorial  nser, 
and  acts  of  ownership  of  so  strong  a  character 
that   the   defendants    coonsel   was    obliged   to 
admit  that  the  plaintiffs  had  ncuide  oat  a  primd 
facie  case  to  this  several  fishery.    I  am  also  of 
that  opinion,  and  also  am  of  opinion  that  they^ 
have  made  oat  a  strong  title  to  the  ownership  of 
the  soil.    Before  I  pass  from  the  plaintiffs*  case  I 
should  say  that  there  is  authority  for  showing 
that  although  the  words  "  several  fishery"  are  not 
mentioned  in  the  grant,  where  a  man  granted  the 
"  water,"  that  would  be  sufficient  to  carry  a  several 
fishery.    Lord  Coke  (Coke  Litt.  4  b)  says :  "  If  a 
man  grant  aquam  stuam  the  soil  shall  not  pass 
under  that,  but  a  fishery  shall."    Other  cases  were 
cited  to  the  same  effect,  which  I  need   not  go 
through.    Then  the  defendants  set  up  first  of  all 
in  argument  this :  They  set  up  that  they  had  a 
right  to  fish  as  subjects  of  the  realm  by  virtue  of 
liia^na  Gharta,  which  provides  that  the  banks  of  a 
navigable  river  shall  not  be  "  defended,"  that  is  to 
say,  shall  not  be  fenced  in  so  as  to  prevent  the 
imblic  fishing ;  and  it  was  admitted  by  the  plain- 
tiffs that,  unless  these  grants  can  be  traced  to  a 
time  anterior  to  IMagna  Gharta,  the  grants  them- 
selves being  subsequentto  Magna  Gharta,  that  they 
cannot  (^et  a  right  to  a  several  fishery  in  the  bed 
of  a  navigable  river,  although  they  possibly  might 
have  such  a  right  in  a  private  nver.    i  think 
there  is  ample  evidence  of  it,  namely,  evidence  of 
prescription  itoing  back  before  the  time  of  Magna 
Ohartei  and  of  a  presumed  grant  previous  to  tiiat 


time  giving  the  plaintiffs  a  several  fisheiy.  I 
would  observe  that  this  right  is  not  olaiimid  in 
the  special  case.  There  is  a  right  set  up  in  the 
special  case  which  I  will  deal  with  presently,  as 
subjects  of  tibe  realm,  to  have  limited  privAegeB— 
limited  as  to  the  time  of  dredging  frooA  the  2ikI 
Feb.  to  Easter  eve;  but  there  is  ifo  general 
privilege  set  up  of  fishing  generally,  as  subjects 
of  the  realm,  and  I  am  inclined  to  think  that  that 
was  omitted  intentionally  from  thtf  special  case. 
It  would  amount  to  no  more,  it  fact,  than  a 
traverse  of  the  plaintiffs'  alleged  lights,  because,  if 
every  subject  of  the  realm  had  a  rig^ht  of  fishing 
in  this  river,  then  dE  course  tiie  plaintiffs  would 
take  nothing  by  their  grant.  They  could  not  have 
a  several  fishery  which  wis  at  the  same  time 
universal ;  they  could  notr  have  a  several  fishf>iT 
which  was  open  to  evei^  one  of  Her  Majestjs 
subjects  throughout  the  realm.  Therefore  1  thmk 
it  was  intentionally  not  stated  in  this  case,  inore 
particularlv  when  I  have  r^ard  to  the  auestioiis 
which  are  left  for  the  consideration  of  the  court, 
and  which  I  will  presently  revert  to.  Then  the 
defendants  set  up  aright  in  the  free  inhabitants  of 
ancient  tenements  to  dredge  for  oysters  from  tbe 
2nd  Feb.  to  Easter  eve  in  each  year,  and  carry 
away  without  stint  oysters  for  sale  or  otherwise. 
They  then  claim  a  similar  privilege  in  the  subjects 
of  the  realm,  and  they  claim  a  similar  privilege, 
not  as  before  in  the  free  inhabitants  of  the  ancient 
tenements,  but  in  the  free  inhabitants  of  the 
borough.  Now  the  claim  with  respect  of  their 
being  free  inhabitants  of  the  borough  was  not 
really  argued  before  us,  and  it  would  very  much 
depend  upon  what  could  be  said  as  to  a  claim  on 
benalf  of  the  free  inhabitants  of  ancient  tenements 
in  the  borough.  Then  the  defendants  say  that  tbe 
fishery  was  by  the  grant  surrendered,  and  was  not 
re-granted.  "Now,  no  doubt,  the  word  '*  surrender^ 
is  used  in  the  grant  I  have  already  read,  or  rather, 
J  should  say,  in  one  if  not  more  than  one  of  tbe 
grants  I  have  read ;  but  in  the  same  grant,  and  in 
all  the  oUier  grants,  besides  the  word  "  regrant,**' 
which  is  used  throughout,  there  are  the  words 
"  confirmatory  of,"  or  the  words  "  confirm,  ratify, 
and  approve  of  previous  grants,  and  also  aJl 
privileges  and  usages."  Therefore  I  am  disposed 
to  think,  quite  irrespective  of  the  question  of  the 
power  of  re-granting,  that  there  is  enough  in 
these  charters  to  show  that  they  intended  to 
confirm  all  those  matters  which  req^uired  confir- 
mation, such  as  privileges,  immunities,  and  pre- 
scriptive rights,  which  have  been,  as  one  of  the 
charters  si^,  from  time  immemorial  in  tbe 
plaintiffs.  In  one  part  of  the  argument  of  tbe 
defendants  it  was  contended  that  a  several  fishery 
is  a  thing  so  irrespective  of  the  mere  title  to  tbe  soil 
or  to  both  soil  ana  the  water  of  the  stream  in  which 
the  fishery  exists,  as  not  to  merge  in  the  title,  and 
therefore  to  have,  so  to  speak,  a  separate  exist- 
enoe,  capable  of  being  re-granted.  No  doubt  that 
is  very  much  supported  by  the  judgment  of 
Martin,  B.  in  the  case  of  The  Duke  of  Norihumher' 
land  V.  Houghton,  That  was  a  case  of  alleged 
forfeiture  after  Magna  Gharta,  and  the  auesticn 
was  whether  a  several  fishery  was  indnaed,  and 
whether  it  had  merged  or  could  be  re-gianted. 
The  plaintiff,  the  person  who  claimed  the  several 
fishery,  was  held  entitled  to  judgment,  and 
Martin,  B.  in  giving  his  judgment  says,  onotiog 
from  Lord  Goke:  "  But  when  a  privilege,  liberty, 
fraodhise,  or  juriadiotion,  waa  at  the  banning 
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erected  and  created  by  the  King,  and  was  not  any 
each  flower  befbro  in  the  garland  of  the  Grown, 
then  by  the  accession  of  them  again  to  the  Grown 
they  are  not  extinct,  nor  the  appendanqy  of  them 
severed  from  the  possession,  as  if  a  fair,  market, 
hundred,  leet,  park,  warren,  et  nmilia,  are  appen- 
dant to  manors,  or  in  gross,  and  afterwards  they 
come  back  to  the  King,  they  remain  as  they  were 
before  in  esge,  not  merged  in  the  Grown,  for  they 
were  at  first  created  and  newly  erected  by  the 
King,  and  were  in  esse  before,  and  time  and  usage 
has  made  them  appendant,  which  difference  was 
agreed  per  totam  curiam.^*  Now  I  think  a  several 
fishery  is  similar  not  to  the  first  but  to  the  second 
class  of  franchises  enamerated  by  Lord  Goke.  It 
appears  to  me  to  be  precisely  analogous  to  a 
warren,  and  that  being  so,  I  think  the  present 
case  comes  directly  within  the  authority  I  have 
cited.  So  I  think  here,  that  if  the  word  "  sur- 
render" can  be  held  to  apply  or  to  take  effect 
with  regard  to  prescriptive  rights  which  had  been 
enjoyed  from  time  immemorial,  as  well  as  to  the 
surrender  of  the  charter,  they  were  nominally 
yielded  up  for  the  purpose  of  re-grant.  I  think 
the  charters  can  and  do  re-grant  them  unquestion- 
ably, and  that  it  was  a  re-graut  of  them  to  the 
corporation.  I  now  cume  to  the  afi&rmative  acts. 
The  main  reliance  of  the  defendants  throughout 
was  on  a  finding  of  the  special  case  as  to  the  im- 
memorial user,  that  is  to  say,  immemorial  user 
without  interruption,  and  claiming  as  of  right  for 
this  limited  time  the  taking  of  oysters  without 
stint.  Now,  first  of  all,  I  will  take  it  as  in  the 
subjects  of  the  realm.  It  certainly  is  to  be  observed 
that  an  immemorial  U86r  of  a  right  to  take  oysters 
from  the  2nd  Feb.  in  each  year  till  Easter  eve  in 
the  subjects  of  the  realm  is  not  only  inconsistent 
with  a  general  right  in  the  subjects  of  the  realm, 
because  it  is  almost  at  the  same  time  saying  that 
the  subjects  of  the  realm  have  a  right  at  all  times 
in  the  year  and  always  to  take  oysters  from  a 
navigable  river  without  stint  fpr  sale,  and  also 
that  they  have  a  right  to  take  them  only  for  a 
limited  period,  namely,  from  the  2nd  Feb.  to 
Saster  eve,  bnt  it  also  is  very  inconsistent  with  the 
strongest  finding  that  exists  in  this  case  in  favour 
of  the  defendants,  namely,  the  finding  tliat  the 
free  inhabitants  of  ancient  tenements  in  the 
borough  of  Saltash  have  from  time  immemorial, 
without  interruption,  and  claiming  as  of  right, 
exercised  the  privilege  ;  because,  if  the  right  is 
confined  to  free  inhabitants  of  ancient  tenements, 
it  is  exclusive  of  other  subjects  of  the  realm. 
There  is  nothing  at  all  to  show  any  limited  right 
in  the  snbjects  of  the  realm,  nor  is  it  found  in  the 
case  that  any  immemorial  user  by  the  subjects  of 
the  realm  for  this  particular  period,  namely,  from 
the  2nd  Feb.  to  Easter  eve,  has  existed.  Therefore 
it  seems  to  me  there  is  nothing  in  support  of  the 
clnims  so  set  up.  Then  comes  the  question  upon 
which  the  case  seems  really  to  have  been  mainly 
founded,  the  claim  as  free  inhabitants  of  ancient 
tenements  in  the  borough.  Now  there  is  no  doubt 
that  this  claim  is  a  claim  set  up,  not  in  respect  of 
the  ancient  tenements  in  the  borough,  whatever 
they  may  be,  but  in  respect  of  the  inhabitants  of 
the  borough,  and  the  mode  in  which  the  argument 
was  shaped  by  counsel  was,  that  this  was  a  some- 
what analogous  right  to  that  which  exists  in  the 
free  tenants  in  the  manor,  which  would  be  gene- 
ndly  a  prescription  in  a  q^ie  estate.  It  appears  to 
me  to  havo  uo  resemblance  to  it.    First  of  ail,  it 
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is  set  up  in  respect  of  the  tenement,  cot  as  in 
respect  of  any  holding,  and  not  as  in  respect  of  a 
que  estate,  which,  for  several  reasons,  could  not 
well  be  set  up  here,  but  in  respect  of  inhabitancy. 
Therefore  the  only  mode  in  which  the  claim  could 
be  shaped  is  the  mode  in  which  a  similar  claim 
was  set  up  in  the  case  of  Lord  Rivera  v.  Adams. 
The  right  is  alleged  to  exist  in  the  inhabitants, 
and  is  indeed  the  only  way  in  which  it  can  be 
supported.    It  is  admitted  such  a  right  could  not 
exist  by  any  private  grant,  but  there  is  set  up 
here  what  was  set  up  in  the  case  of  hord  Bivera 
V.  Adama  and  the  court  is  asked  to  presume,  viz., 
an  original  Grown  grant,  that  is  to  say,  that  the 
Grown  might  originally  before  Magna  Gharta  have 
granted  such  rights  as  these  by  a  Grown  grant, 
incorporating  the  inhabitants  of    the    borough. 
That  very  question  was  dealt  with  under  very 
close  and  analogous  circumstances  in  the  case  of 
Lord  Biv&ra  v.  Adama,    It  was,  I  believe,  set  up 
for  the  first  time  there,  as  far  as  regards  it  being 
set  up  and  supported  only  by  immemorial  user, 
that  is  to  say,  by  a  primd  facie  amount  of  user 
upon  which  the  court  was  asked  to  presume  the 
user  was  immemorial  because  no   origin   could 
have  been  shown  for  it.    In  that  case  the  head- 
note  is  this :  "  A  right  claimed  by  the  inhabitants 
of  a  parish  to  cut  and  carry  away  for  use  as  fuel 
in  their  own  houses  faggots  or  baskets  of  the 
underwood  growing  upon  a  common  belonging  to 
the  lord  of  the  manor  is   a  right  to  a  profit  d 
prendre  in  the  soil   of  another.     Such  a  right, 
therefore,  cannot  exist  by  custom,  prescription,  or 
grant,  unless  it  be  a  Grown  grant  which  incor- 
porates the  inhabitants.    Such   a  Grown  grant 
will  not  be  presumed  from  proof  of  user  by  in- 
habitants, if  the  presumption  is  inconsistent  with 
the  past  and  existing  state  of  things,  and  there  is 
no  trace  of  such  a  corporation  having  existed  at 
any  time."    Here  there  is  a  far  stronger  incon- 
sistency, and  far  greater  antagonism  (to  use  the 
language  of  the  marginal  note)  between  the  case 
sot  up  on  behalf  of  the  defendants  and  the  case  set 
up  of  a   continuing  Grown  grant  to  the  corpo- 
ration.    Now   in  this  case  of    Lord  Bivera  ▼. 
Adama,  the    Lord  Ghief   Baron,   in  giving  the 
judgment  of  the  court,  says  this,  which  I  think  so 
directly  applies  to  this  case  that   it  is  well  to 
quote  it:    "The  case  therefore  stands  thus — we 
are  called  upon  to  say  because  there  has  been  user 
in  the  inhaoitants  individually  of  this  right,  not 
that  there  has  been  merely  a  grant  to  the  same 
persons  who  exercised  the  right  (which  would  be 
the  proper  inferance  in  ordinary  cases    without 
regard  to  the  probability  of  its  actual  taking  place, 
but  which  would  in  this  case  be  inoperative),  but 
that  there  has  been  a  grant  in  such  a  form  as  to 
make  them  into  a  body  corporate  having  perpetual 
succession.    It  appears  to  us  that  we  ought  not 
to  make  this  presumption,  not  because  it  is  im- 
probable, but  Decause  it  is  inconsistent."    More- 
over, there  is  in  this  case,  as  in  Lord  Bivera  v. 
Adama,  no  trace  of  such  a  corporation  as  the  in- 
habitants of  the  borough  of  Saltash,  or  the  inha- 
bitants   of    the   ancient    tenements    within    the 
borough,    having    been    incorporated    by   royal 
charter.    Then  it  goes  on,  **  Such  a  presumption 
would,  moreover,  be  wholly  unreasonable   in  a 
case  where  at  the  time  when  the  corporation  was 
supposed  to  be  in  existence  and  entitled  to  the 
right  the  tenants  of  the  manor  were  exercising 
inconsistent I'ights and asseOing  their  entilfecoQ* 
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trol  over  the  underwood."    That,  again,  is  very 
much  like  the  present  case.    There  the  tenants  of 
the  manor  who  had  the  right  as  ancient  tenants 
of  the  manor  were  ezeroising  rights  inconsistent 
with  the  rights  of  the  supposed  claimantR,  all  that 
the  claimants  had  done,  according  to  their  own 
account,  being  to  cut  these  baskets  and  faggots 
from  time  immemorial,  and  there  was  nothing 
more  than  that  user  being  set  up.   The  judgment 
proceeds  :  "  We  are  to  presume  that  a  corporation 
has  been  formed  many  hundred  jrears  ago,  when 
there  is  no  trace  at  any  time  of  its  having  ever 
existed.    If  the  inhabitants  had  held  meetings  in 
reference  to  this  right,  or  appointed  any  officer  to 
look  to  the  right,  or  done  any  act  collectively  of 
that  description,  the  case  would  be  difEerent ;  we 
should  then  have  the  inhabitants  acting  in  a  cor- 
porate capacity  in  reference  to  this  right,   and 
from  their  doing  so,  and  from  their  existence  de 
facto  as  a  corporation,  we  might  according  to  the 
ordinary  rule  find  a  legal  origin  by  a  grant  from 
the  Grown;    but  to  say  that  a  corporation  was 
created*  which  has  never  existed,  would  be  carry- 
ing the  fiction  of  a  grant  farcher  than  has  ever 
been  done,  or  than  is  consistent  with  reason.    And 
the   presumption  is  made  wholly  unreasonable 
when  we  have,  as  in  the  present  case,  while  the 
supposed  corporation  is  existing  and  entitled  to 
have  the  baskets,  another  body  actually  existing, 
and  legally  existing,  namely,  the  tenants  of  the 
manor,  who  are  exercising  inconsistent  rights  and 
publicly  asserting  their   entire  control  over  the 
underwood  on  the  common.    There  is  also  another 
reason  against  making  this  presumption,  which 
was  strongly  and  properly  pressed  by  the  learned 
counsel  for  the  plain  tiffs,  and  which  is  not  applicable 
to  any  of  the  cases  in  which  similar  presumptions 
have  been  made,  namely,  that  we  are  asked  to 
presume  the  action  of  the  court  in  favour  of  a 
right  in  the  inhabitants  which  could  not  exist  as  a 
custom,  because  it  is  unreasonable  and  contrary  to 
law,  and  that  the  Grown,  because  this  could  not 
be  done  otherwise,  got  over  the  difficulty  several 
hundred  years  ago  by  making  them  into  a  cor- 
poration.   We  cannot  make  this  presumption,  not 
because  it  is  improbable,  but  because  it  is  most 
unreasonable."    Now  everr  word  of  that  applies, 
and  literally  might  have  been  pronounced  as  the 
judgment  in  the  present  case.    It  seems  to  me 
that  case  is  completely  in  point,  the  sole  difference 
being  that  in  the  one  case  the  right  claimed  was  to 
cut  faggots,  and  in  the  present  case  the  riff  tat  claimed 
is  to  dredge  oysters ;  but  so  far  as  that  case  is 
concerned,  and  the  point  upon  which  the  jndffment 
went,  that  case  is  absolutely  ad  idem.    Upon  that 
authority,  and  also  upon  the  reason  of  that  autho- 
rity, I  am  of  opinion  that  there  is  no  evidence  on 
wmch  the  court  here  could  presume  the  custom 
found  to  be  immemorial    in   the  inhabitants  of 
ancient  tenements,  whatever  those  are,  to  set  up 
the  fiction,  as  it  is  called  in  Lord  Rivera  v.  Adams, 
of  a  Grown  grant.    Then  it  is  contended  on  behalf 
of  the  plaintiffs  in  this  case,  and  I  think  with  great 
reason,  that  this  prescription  is  unreasonable  upon 
the  ground  that  it  is  utterly  destructive  of  the 
subject-matter,    because    the    prescription   is — 
although  it  is  true  it  is  limited  as  to  the  time — 
for  these  ancient  inhabitants,  or  the  inhabitants 
of    the    borough,    or    the   inhabitants    of  the 
ancient  tenements,  or  the  subjects  of  the  realm, 
to    take    oysters    without    stint    for    sale    or 
otherwise*   x7ow  it  may  be  that  there  are  oyster 


fisheries  like  other  fisheries  from  which  they  may 
be  taken  without  stint,  without  its  being  at  all 
destructive  of  the  total  corpus  or  subject-matter 
of  the  grant  or  of  the  user.    There  may  be  oyster 
fisheries  on  the  margin  of  the  sea  which  go  deep 
into  the  sea,  which  are  renewed  by  the  yoang 
oysters,  the  spat  coming  from  a  deeper  place,  so 
as  to  renew  them  year  by  year,  just  as  a  salmon 
fishery,  or  any  other  fishery,  might  be  renewed. 
But  there    may  be,    on    the  other    hand,  such 
fisheries,  and  particularly  oyster  fisheries  in  the 
bed  of  a  navigable  river,  which  must  be  limited  in 
extent,  and  which  may  be  destroyed  by  taking 
oysters  without  stint.    It  does  not  matter  that  it 
is  for  a  limited  time,  for  if  all  the  ancient  inha- 
bitants and  all  the  subjects  of  the  realm  can  go 
and  fish  and  dredge  those  oysters  for  a  month,  it 
would  be  highly  probable   that   the  oyster  bed 
would  be  utterly  destroyed.    We  do  not  require 
to  speculate  upon  that,  because  the  case  finds,  as 
a  fact,  this  :  "  The  said  user  does,  in  fact,  tend  to  the 
destruction  of  the  said  oyster  fishery,  and,  if  con- 
tinued, will  destroy  the  same."    Therefore  there 
is  a  positive  finding,  in  fact,  that  the  user,  if  con- 
tinued, will  utterly  destroy  this  oyster  fishery  in 
the  bed  of  the  river  Tamar.    Now,  it  has  been 
decided  in  several  cases,  that  where  an  alleged 
right  is  such  as  would  utterly  destroy  the  subject- 
matter  of  the  right,  it  is  bad  and  cannot  be  sup- 
ported in  law  :  {The  Attomey*GenerdL  v.  Malhioit 
27  L.  J.  761,  Gh. ;  Bland  v.  Lipscomhe,  4  E.  <fe  B. 
713.)    The  last  words  of  Lord  Denman's  j  udgment, 
in  the  case  of  The  Mayor  of  Maldon  v.  Woclcet^ 
go  to  the  same  extent.    Now  there  is  one  point  I 
will  deal  with  which  pervaded  generally  the  argu- 
ments of  the  learned  counsel  for  the  defence*  and 
that  is,  that  the  court  will  make  any  presumption 
in  favour  of  immemorial  user.    The  case  of  Lord 
Bivera  v.  Adama  shows   the  courts  will  not  go 
that  length ;  no  doubt  the  courts  will  go  very  far 
in  presuming  lawful  origin  where  there  has  been 
immemorial  user,  but  they  will  not  presume  that 
where  the  nature  of  the  thing  claimed  is  itself 
destructive  of  the  subject-matter,  and  where  it  is 
antagonistic  to  other  dominant  claims  with  which 
it  comes  in  conflict,  or  whero  there  are  other 
reasons  which  interfere  and  show  that  the  imme- 
morial user  cannot  possibly  point  to  that  which 
alone  makes  it  good  in  point  of  law,   it  cannot 
point  to  an  alleged  lost  grant.    It  was  said,  and  it 
was  a  very  good  argument,  and  possibly  one  of 
the  best  addressed  to  us  in  this  case,  that  it  is 
orimdfa^ie  singular  and  inconsistent,  that  if  there 
be  no  legal  right,  and  if  those  people,  the  defen- 
dants and  others,  have  gone  on  taking  oystere 
from  time  immemorial,  as   the  case  finds,  that 
there  should  be  no  immemorial  prescription.  That 
argument  was  used  also  in  Lord  Bivera  v.  AdavM, 
and  there  the  court  said  that  it  may  have  gone  on 
because  those  who  were  opposed  to  it,  knowing 
it  could  not  grow  into  a  right,  may  not  have  taken 
the  trouble  to  interfere  with  it.    That  is  a  legal 
mode,  perhaps,  of  reasoning  and  of  meeting  the 
matter.    I  am  inclined  to  think  that  practically 
viewed,  quite  apart  from  technical  law  reasoning, 
the  real  fact  was  that  both  in  this  case  and  in 
Lord    Bivers's    case,    these     poor   people   were 
allowed  to  dredge  oysters  when  they  liked  so  long 
as  oysters  were  not  of   much  value^   just   like 
cockles,  mussels,  and  those  things.    They  were 
poor  people  inhabiting  cottages,  and  on  the  banks 
of  the  river,  which  cottages  possibly  may  hftve 
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been  the  ancient  tenements  spoken  of,  and  they 
were  allowed  to  take  the  oysters  and  shellfish 
adhering  to  the  bottom  of  the  river  and  the  stones 
left  nncovered  by  the  water  at  low  water  pretty 
much  as  they  liked  ;  bat  when,  on  the  other  hana, 
ojsters  became  scarce  and  of  great  value,  and 
when,  moreoyer,  there  was  a  high  probability, 
if  not,  as  found  in  this  case,  an  absolute  certainty 
of  the  whole  oyster  fishery  being  destroyed,  then 
the  mayor  and  corooration  of  Saltash  sought  to 
interfere.  That,  I  tnink,  is  more  likely  to  be  the 
real  state  of  the  case,  and  it  was  so  in  the  case 
of  Lord  Bdvera  v.  Adams.  On  the  whole  I  am 
of  opinion  the  plaintiffs,  the  corporation,  have 
made  out  their  case,  and  that  they  are  entitled  to 
tbe  judgment  of  the  court. 

Dknman,  J. — The  plaintiffs'  claim  is  for  a  several 
oyster  fishery  in  parts  of  the  Tamar.    The  defen- 
dants first  deny  anv  such  right,  and   claim  as 
subjects  of  the  realm  to  take  oysters  for  sale 
without  stint.    This  they  might  of  course  do  if 
the  plaintiffs  have  no  several  fishery  subject  to 
any  statutes  which  might  be  applicable  to  the 
ca8&    The  river  Tamar  is  found  by  the  case  to 
have  been  a  tidal  navigable  river,  or  arm  of  the 
sea,  and  it  is  therefore  clear  that  the  plaintiffs 
cannot  have  a  several  fishery  except  one  granted 
before  Magna  Charta,  but  in  a  case  where  the 
evidence  snows  immemorial  enjoyment  of  all  the 
incidents  of  a  several  fishery,  a  grant  before  Magna 
Charta,  which  is  the  proper  legal  origin,  ought  to 
be  presumed.  In  this  case  I  think  that  the  evidence 
gathered  from  the  charters,   which  are  all  con- 
nrmative   charters,  coupled    with  the  usage,   is 
irresistible  evidence  of  a  several  oyster  fishery. 
It  was  hardly  contested  that  in  the  absence  of  the 
finding  in  paragraph  9  of  the  case,  there  is  ample 
evidence  of  a  several  fishery  at  one  time ;  but  it 
was  argued  that  the  fishery  is  gone  because  it  was 
surrendered  in  the  35th  Cnarles  II.,  and  could  not 
be  re-granted.    I  think  that  this  is  not  the  effect 
of  what  has  happened  in  this  case.    The  charter 
of  Elizabeth,  after  reciting  that  the  burgesses  of 
Essa,  that  is  Saltash,  have  from  time  immemorial 
enjoyed  franchise,  as  well  by  prescription  as  by 
the  charter  therein  recited,  grants  that  the  mayor 
and  free    burgesses  may    still   have    the  same 
firanchises,  &c.    The  first  charter  of  Charles  II., 
set  out  in  p.  27  of  the  case,  confirmed  the  charter 
of  Elizabeth.    That  was  in  the  30th  year  of  his 
reign.     Then  in  the  35th  year  of  the  same  reign 
came  the  cheurter  on  which  the  defendants  rely  as 
having  operated  so  as    to  destroy  the    several 
fishery  even  if  it  previously  existed.    After  re- 
citing this  previous  charter  and  the  confirmation 
thereby  of  all  franchises,  Ac,  as  well  by  reason 
of  prescription  as  by  charter,  it  recites  certain 
disputes  and  litigation,  not,  be   it  observed,  as 
regards  the  extent  or  existence  of  the  rights, 
fruichises,  &c.,  of  the  corporation,  but  only  con- 
cerning the  election    of    the  mayor    and    other 
officers,  and  that  the  present  mayor  and  burgesses 
for   avoiding    disputes,    had    surrendered    their 
charters  and  lands,  tenements  and  hereditaments, 
into  the  hands  of  the  King,  who,  by  those  presents, 
accepted  the  same.    It  then  goes  on  to  state  that, 
considering  the  borough  is  a  port,  and  for  other 
reasons  the  town  of  Saltash  may  for  ever  be  and 
remain    a  free  borough,    and    that  the  persons 
therein  named  and  constituted  the  mayor,  alder- 
man,  and  free  burgesses,  and  their  successors,  to 
be  elected  as  therein  provided,  should  be  a  body 

Mag.  Ca8.~Yol.  XII. 


corporate  by  the  name  of  the  mf^yor  and  free 
burgesses  of  the  borough  of  Saltash,  and  it  grants 
to  the  aforesaid  mayor  and  burgesses  that  they 
may  for  ever  hold  the  town  and  borough  of  Salt- 
ash, with  its  members  and  all  privileges  and  fran- 
chises, &o.,  "which  the  free  burgesses  of  Essa, 
otherwise  Saltash,  and  the  late  mayor  and  free 
burgesses  of  the  town  of  Essa,  otherwise  Saltash 
aforesaid,  or  either  or  any  of  them,  by  whatsoever 
names  or  name,  or  by  whatsoever  incorporation, 
or  by  virtue  of  whatsoever  incorporation  or  pre- 
scription, or  letters  patent,  have  heretofore  holden, 
usea,  or  enjoyed,"  and  it  then  contains  very  large 
words  "  that   all  and   singular    other    customs, 
liberties,    franchises,    immunities,     exemptions, 
acquittances,  profits,    commodities,  emoluments, 
and  jurisdictions,   which  the  free  burgesses  of 
Essa,  otherwise  Saltash,  and  the  late  mayor  and 
free  burgesses  of  the  town  of  Essa,  otherwise 
Saltash  aforesaid,  or  either  or  any  of  them,  by 
whatsoever  names  or  name,  or  by  whatsoever  in- 
corporation, or  by  virtue  of  whatsoever  incorpora- 
tion or  prescription,  or  letters  patent,  have  here- 
tofore had,  holden,  used,  or  enjoyed,  or  ought  to 
have  holden,  used,  or  enjoyed,  by  reason  or  force 
of  any  charters  or  letters  patent,  by  us  or  by  any 
of  our  progenitors,  kings  of  the  realm  of  England, 
or  by  any  other  person  heretofore  in  any  manner 
made,  granted,  or  confirmed,  or    by   any  other 
lawful  means,  right  or  custom,  usage,  prescription, 
or  title  whatsoever  heretofore  had,  used,  or  accus- 
tomed ;"  they  were  to  hold  those  things,  using  the 
most  general  words.    The  only  question  being  one 
as  to  the  election  of  the  mayor  and  some  of  the 
members  of  the  corporation,  it  conveys  in  the 
largest  possible  terms  every  franchise  and  every 
privilege  which  the  corporation  had  by  charter  or 
by  prescription  from  the  earliest  times  enjoyed. 
Now,  looking  at  the  manner  in  which  this  charter 
originated,  and  at  its  object  and  scope  as  shown  on 
the  face  of  it,  it  appears  to  me  it  means  to  say 
that  at  any  moment  of  time  the  several  right  of 
fishery  ceased  to  exist.    The  acceptance  of  the 
surrender  by  the  Crown,  and  the  re-grant  to  the 
oorporation  are  contemporaneous  acts.    In   such 
a  case  I  can  find  no  authority  for  sa^ng  that  the 
right  has  gone.    In  the  case  of  forfeiture  and  re- 
sumption by  the  Grown  of  a  several  fishery,  it  was 
held  in  the  case  of  The  Duke  of  Northumberhmd 
V.   Houghton,  by  Martin  and  Figott,  BB.  assent- 
ing, and  Kelly,  G.B.  not  dissenting,  that  there 
would  be  no  merger.    The  evidence  is  very  strong 
in  the  present  case  to  show  that  the  right  con- 
tinued to  be  aoted  upon  down  to  and  subsequent 
to  the  charter  of  14  George  IIL    The  leases  set 
oat  in  the  case  of  the  sole  privilege  of  dredging 
oysters  are  wholly  irreconcilable  with  the  cessation 
of  the  right  at  any  moment.    It  appears  to  me  to 
be  quite  clear  that  the  charter  38  Gnarles  II.  was 
not  intended  to  resume,  and  had  not  the  effect  of 
resuming  for  one  single  moment,  the   right  of 
fishery  vested  in  the  corporation,  but  merely  to 
continue  and  to  confirm  to   the  corporation  the 
same    privileges,  including  the  general   fishery, 
which  the  corporation  then  possessed.    I  have, 
therefore  no  hesitation  in  coming  to  the  conclu- 
sion that  the  plaintiffs  have  made  out  their  case 
to  a  several  fishery  continuously  enjoyed  without 
interruption  in  such  a  way  as  to  call  upon  the 
court  to  presume  a  legal  origin,  which  is  a  grant 
before  the  time  of  Magna  Charta,  in  the  absence  ] 
of  anything  to  disclose  any  such  presumption.    I  * 
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do  not  recapitalate  the  evidence  in  the  case,  which 
has  been  rally  gone  into  by  my  brother  Grove ; 
but  it  seems  to  me  a  stronger  primd/ade  case  of 
a  several  fishery  could    not   possibly  be  made. 
Then,  if  there  was  a  several  fishery  in  the  plain- 
tiffs, the  right  of  the  pablio  as  saoh,  and  there- 
fore of  the  defendants  as  subjects  of  the  realm,  to 
take  oysters  without  stint,  which  is  relied  upon  by 
the  defendants,  cannot  exist.    It  would  be  wholly 
inconsistent  with  a  several,  that  is,  a  sole  and 
exclusive  oyster  fishery  in  the  plaintiffs.    It  would 
be  destructive  of  the  several  oyster  fishery.    Mr. 
Mackenzie,  in  his  able  argument,  was  obliged  to 
admit  that  he  could  not  rely  upon  the  right  of  the 
public  without  reiving  upon  it  to  that  extent ;  in 
met,  he  used  it  for  an  araument  only  for  the 
existence  of  such  a  several  fishery  at  all.    But  the 
defendants  mainly  relied  upon  the  right  described 
in  the  9th  paragraph  of  the  case.    The  case  finds 
such  a  usage  to  nave  existed  from  time  imme- 
morial.   I  assent  to  the  proposition  so  forcibly 
enlarged  upon  by  Willes,  J.  in  the  case  of  Johnson 
V.  BameSf  that  we  are  bound  to  presume  a  lega 
oriffin  if  possible  for  the  usage  so  found,  but  the 
real  question  here  is  whether  such  a  user  as  that 
statea  can  possibly  have  had  any  legal  origin.    I 
must,  however,   here  say  I  quite  assent  to  the 
qualification  suggested  by  my  brother  Grove  and 
confirmed  by  the  case  of  Lmrd  Bivere  v.  Adams, 
that  when  one  uses  the  word  possible,  one  must 
use  it   to  mean  reasonably  possible — consistent 
with  reason.  Now  the  defendants'  claim  is  first,  as 
free  inhabitants  of  the  borough,  and,  secondly,  as 
free   inhabitants   of  ancient  tenements    in    the 
borough,  to  dredge  for  oysters  from  the  2nd  Feb. 
to  Easter  eve  inclusive,  and  to  carry  away  the 
oysters  without  stint  for  sale  or  otherwise.    Such 
a  claim  appears  to  me  to  be  one  which,  with  every 
desire  to  support  it  on  the  ground  that  it  is  found 
to  have  been  exercised  immemorially  and  without 
interruption,    cannot    be  supported    in  law.    It 
cannot  be  claimed  by  prescription,  because  those 
in  whose  right  it  is  said  to  exist  are  a  fiuctuating 
body.    The  free  inhabitants,  or  free  inhabitants  of 
ancient  tenements,   must  be  as    transitory  and 
uncertain  inhabitants  as  the  inhabitants  of  ChUe' 
ward's  case,  or  as  the  people  who  set  up  the  risht 
in  many  of  the  cases  wnich  have  been  cited,  and  in 
which  the  same  doctrine  has  been  laid  down.    It 
cannot  be  set  up  by  custom,  because  it  is  a  profit 
a  prendre  in  aUeno  solo.    It  was  admitted  to  be  so 
by  Mr.  Mackenzie,  as,  indeed,  he  could  not  fail  to 
admit  it.    The  cases  of  Constable  v.  Nicholson,  and 
Ohilton  V.  The  Oorporation  of  London,  seem  to  me 
to  be  expressly  applicable  to  this  case.    It  is  sug- 
gested, however,  that  this  court  may,  in  order  to 
support  the  immemorial  usage  in  this  case,  pre- 
sume a  lost  royal  grant  incorporating  the  body  in 
whom  this  custom  is  said  to  exist  for  the  purpose 
of  doing  the  very  acts  mentioned  in  paragraph  9 
as  having  been  immemorially  done.    This  is  un- 
doubtedly a  very  ingenious  suggestion,  but  the 
presumption  would  certainly  be  a  most  violent 
one.    A  similar  attempt  was  made  in  Lord  Rivers 
V.  Adams  (reported  in  3  Ex.  Div.  361),  but  the 
court  held  that  such  a  presumption  ought  not  to 
be  made  if  inconsi8t>ent  with  the  past  and  the 
existing  state  of  things.    In  the  present  case,  in 
order  to  suppose  such  an  origin  for  this  usage,  we 
should  have  to  make  a  presumption  to  the  last 
degree  in  conflict  with  the  whole  history  of  the 
fishery  so  far  as  we  can  gather  it.    There  is  no 


indication  of  any  corporate  act  ever  having  been 
done  by  the  persons  of  whom  the  supposed  corpora- 
tion must,  if  it  existed,  be  composed.  The  right 
claimed  is  one  violently  in  antagonism  with  the 
several  fishery  of  which  we  think  were  is  so  strong 
a  primd  facie  case.  It  is  a  far  more  improbable 
supposition  than  that  which  was  rejected  in  Lord 
Bivers  v.  AdatM.  In  that  case  the  faggots  to 
be  got  were  not  to  be  sold  or  used  out  of  the 
parish ;  whereas,  in  the  present  case,  the  right 
claimed  is  to  get  oysters  for  sale  anywhere  with- 
out stint,  even  though  it  tend  to  the  destruction 
of  a  several  oyster  fishery  granted  before  Magna 
Charta  to  an  existing  oorporation.  The  veiy 
statement  of  the  purpose  for  which  such  an  incor- 
poration would  have  to  be  presumed,  which  is  the 
test  given  in  Constable  y,  Nicholson,  appears  to  me 
to  be  fatal  to  our  drawing  such  a  conclusion.  It 
would  be  a  purpose  wholly  unreasonable,  and  in 
derogation  of  rignts  clearly  established  as  existing 
in  others.  Gonsideriuff  that  the  right  claimed  is 
one  which  cannot  be  daimed  either  by  cusu>m  or 
preBcription,  I  think  we  should  be  by  no  means 
justified  in  presuming  so  improbable  a  thing  as  an 
incorporation  of  the  persons  in  whom  this  right  is 
set  up.  I  can  draw  no  such  inference  from  the 
facts  ;  on  the  contrary,  I  think  it  wholly  inconsis- 
tent with  the  facts  proved,  and  I  agree,  therefore, 
that  our  judgment  ought  to  be  for  the  plaintiffs. 

Judgment  for  the  plaint^s. 

Solicitor  for  the  plaintiffs,  N.  Benn^,  fbr 
Olenerton  and  Son. 

Solicitors  for  the  defendants,  Wedldke  and  LeUs, 
for  Edmonds  and  Son, 
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(Before  Jahbs,  Ootton,  and  Thssigbb,  L.JJ.) 

Rolls  v.  The  Vbstrt  op  St.  George's,  South- 

WA£K.  (a) 

Metropolis  Local  Management  Act  1855  (18  ^  19 
Vict.  0.  120),  ss.  96,  Ibii— Street—Meaning  of 
words  "  vest  in  vestry  or  district  board  " — Dis- 
used  street. 

By  sect.  96  of  the  Metropolis  Local  Management  Ad 
1855,  dU  streets  being  highways,  and  the  pave- 
ments, stones,  and  materials  thereof,  vest  in  and 
are  under  the  management  and  control  of  the  vestry 
or  district  board,  and  by  sect.  154  the  vestry  may 
seU  any  property  whaisoever  vested  in  them  which 
it  may  appear  to  them  to  be  properly  sold.  A 
street  ha/ving  become  closed  and  disused,  the 
plaintiff,  the  oumer  of  the  adjoining  land,  cUwned 
the  site  thereof. 

Held  {reversing  the  decision  of  Jessel,  M,B.),thai 
under  the  words  "  streets  being  highways  "  in 
'  sect.  96,  a  property  in  the  streets  was  vested  in 
the  veetry  or  district  boards  so  long  only  as  they 
remained  highways,  and  that  on  their  being 
legally  stopped  up,  they  became  the  property  cf 
the  person  on  whose  lana  they  had  been  made, 

(a)  Beported  by  E.  S.  Boohb.  Ebq.,  fiuriatot^t-LftW. 
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Govardale  v.  Charlton  (40  L,  T.  Rep,  N.8.  88 ;  L. 

Bep,  iQ,  B.  Div,  104)  commented  on, 
Tbis  was  an  appeal  from  a  decision  of  thd  Master 
of  the  Boils,  npon  a  special  case  raising  a  question 
as  to  the  construction  of  sect.  96  of  the  Metropolis 
Local  Management  Act  1855,  by  which  it  is 
enacted  that  "all  streets  being  highways,  and 
the  pavements,  stones,  and  other  materials 
thereof.  .  .  .  shall  vest  in,  and  be  under  the 
management  and  control  of,  the  Testrv  or  dis- 
trict board  of  the  parish  or  district  m  which 
such  highways  are  situated."  By  sect.  154,  the 
Testryor  district  board  hare  power  to  sell  and 
dispose  of  any  property  whatsoever  vested  in 
them  under  the  Act,  which  may  appear  to  them 
ma^  be  properly  sold  or  disposed  of.  The 
plamtiff  was  tenant  for  life  of  land,  which 
mclnded  some  streets  called  Northampton-street 
and  Amelia-street,  leading  out  of  the  old  Kent- 
road,  and  those  streets  became  vested  in  the 
vestry  of  St.  George-the-Martvr,  Southwark, 
under  the  above  Act,  the  streets  being  highways. 
The  plaintiff  on  the  falling  in  of  the  building 
leases  in  1877,  determined  to  pull  down  the  courts 
and  alleys  intersecting  the  property,  and  erect 
houses  of  a  better  class,  and  in  a  manner  which 
involved  the  re-arrangement  of  the  streets  upon 
the  property.  The  plan  of  the  plaintiff  had  been 
approved  by  the  Metropolitan  Board  of  Works, 
and  on  the  9th  April  1878  an  order  had  been 
obtained  by  the  consent  of  the  veetry  firom 
justices  at  quarter  sessions,  that  a  part  of  Norths 
ampton-street,  which  was  no  longer  a  thorough- 
fare, should  be  stopped  up,  and  that  part  of 
Amelia-street  should  be  diverted  and  turned,  and  a 
new  highway  opened  in  lieu  thereof.  The  plaintiff 
had  formed  a  new  street,  which  had  been  opened 
for  traffic  in  lieu  of  a  portion  of  Amelia-street, 
which  had  been  ordered  to  be  diverted  and  turned, 
and  was  about  to  convert  to  his  own  use  the 
ground  formerly  occupied  by  t^e  parts  of  North- 
ampton-street and  Amelia-street,  which  had  been 
ordered  to  be  stopped  up  and  converted,  and 
which  were  no  longer  thoroughfares,  when  he 
received  notice  from  the  vestry  thai  he  must  not 
do  BO  until  he  had  purchased  the  same,  and 
obtained  a  convejrance  thereof  from  the  vestry. 
The  question  raised  by  the  special  case  was  as  to 
the  meaning  of  the  word  "  vest "  in  sect.  96,  viz., 
whether  it  vested  the  fee  simple  in  the  vescry,  or 
simply  the  surface  of  the  road,  with  a  right  to 
use  the  same  so  far  as  necessary  for  the  purposes 
of  the  Act,  but  giving  the  landowner  the  right 
to  the  property  on  the  street  becoming  disused. 

In  the  court  below 

JsssBL,  M.B.  said : — As  regards  the  oonstruction 
of  this  Act,  I  think  the  case  is  governed  by  the 
judgment  of  the  Court  of  Appeal  in  OoverdaU  v. 
OharlUm  (40  L.  T.  Bep.  N.  S.  88 ;  L.  Bep.  4  Q.  B. 
Div.  104),  and  as,  if  I  agree  with  that  decision,  it 
adds  nothing  to  its  weight,  while,  if  I  disagree,  it 
detracts  nothing  from  it,  it  must  be  considered 
that  I  neither  agree  nor  disagree  with  it.  At  any 
rate  it  relieves  me  from  the  trouble  of  constru- 
ing the  section,  and  I  am  not  sonr  to  be  so 
reueved.  That  decision  in  effect  was  that  the  pro- 
pertv  in  the  street,  and  in  the  subsoil  to  a  certain 
depth,  is  vested  in  the  vestry.  That  that  was  the 
decision  is  plain  if  you  look  at  any  one  of  the 
judgments.  What  the  depth  is  they  do  not 
define,  but  it  is  to  be  enough  for  the  purpose 


of  laying  down  pipes  and  making  sewers. 
That  being  so,  the  question  arises  whether, 
if  the  vestry  divert  or  stop  up  a  street,  they 
still  have  any  property  in  it.  It  is  suggested 
that  they  have  this  right  only  for  the  purposes  of 
the  Act,  and  the  right  determines  when  the  street 
ceases  to  be  used.  But,  in  the  first  place,  there 
are  no  such  words  of  limitation  in  the  Act ;  the 
street  is  absolutely  vested  in  the  vestry.  Secondly, 
by  sect.  154  the  vestry  are  given  a  power  of  sale 
over  any  property  whatsoever  vested  in  them.  If 
the  plamtiff's  contention  is  right,  that  section  is 
absurd,  because  the  vestry  may  go  and  sell  the 
streets  in  actual  use ;  for,  according  to  him,  they 
would  have  no  other  property  to  sell.  It  must  oe 
remembered  that  vestries  are  public  bodies,  and 
the  Legislature  has  given  them  these  powers 
because  it  supposes  they  know  how  to  use  them 
properly.  I  may  also  remark  that  by  the  same 
section  the  vestry  can  let  their  property,  and  that 
cannot  apply  to  open  streets.  Then  it  is  said  it  is 
unreasonable  to  give  the  land  to  a  certain  depth 
for  the  purpose  of  a  street,  and  to  give  it  altogetner 
for  purposes  of  sale.  The  answer  is  probably,  as 
Brett,  L.J.  puts  it,  because  the  right  of  the 
owners  to  the  soil  of  the  street  is  of  so  little  value, 
and  I  cannot  think  that  the  owner  was  meant  to 
have  the  land  back  free  from  the  right  of  way. 
There  is,  in  my  opinion,  no  such  ambiguity  as  to 
raise  the  argument  of  reasonableness.  I  think  the 
case  covered  by  Ooverddle  v.  Charlton,  and  there- 
fore I  must  answer  the  question  adversely  to  the 
plaintiff. 

The  plaintiff  appealed. 

The  Solicitor '  General,  OhUty,  Q.O.,  and 
Dunning,  for  the  appellant,  submitted  that  the 
learned  judge  in  the  court  below  had  carried  the 
case  very  much  beyond  aujrthing  decided  in 
Ooverddle  v.  Oharlton.  Under  sect.  96,  what  was 
vested  was  a  street  being  a  highway,  and  as  soon 
as  it  was  stopped  up  it  ceased  not  only  to  be  a 
highway  but  to  be  a  street.  It  was  simply  a  part 
of  the  : general  ground ;  the  object  for  whicn  it 
vested  ceased  to  exist ;  and  there  was  nothing  to 
prevent  the  owner  exercising  the  rights  of  property 
over  it.  In  that  view  there  was  nothing  inconsis- 
tent with  Ooverdale  v.  OharUon,  They  also  re- 
ferred to 

The  Vettry  of  Bt,  Mary,  NewingUm,  v.  Jacdba,  25  L.  T 

Bep.  N.  S.  800;  L.  Bep.  7  Q.  B.  47; 
Brvmfitt  V.  Roberts,  22  L.  T.  B^.  N.  S.  SOI ;  L.  Bep. 

5  C.P.  224. 

Barney,  Q.G.  and  Everitt,  in  support  of  the  order 
of  the  Master  of  the  Boils,  contended  that  by 
virtue  of  the  Act  the  local  board  had  an  absolute 
and  indefeasible  property  in  the  streets.  On 
closing  a  street  the  omy  thing  got  rid  of  was  the 
right  of  the  public  to  walk  over  the  street,  but 
nothing  else  was  divested.  Tliey  submitted  that 
the  whole  question  was  settled  by  Ooverdale  ▼. 
OharUon,  which  was  a  decision  of  the  Oourt  of 
Appeal  on  similar  words  in  the  Public  Health  Act 
1876  (38  &  39  Vict.  o.  55),  s.  149.     They  cited 

Local  Board  for  Wandsworth  v.  London  and  South' 

Western  Raikoa/y  Company,  8  Jnr.  N.  S.  891 ;  10 

W.  Bep.  814; 
Hinde  v.  Chorlton,  15  L.  T.  Bep.  N.  S.  472 ;  L.  Bep. 

2  C.  P.  104; 
Ta/ylor  v.  Oorporation  of  Oldham,  35  L.  T.  Bep. 

N.  S.  686;  L.  Bep.  4  Ch.  Div.  895 ; 
Bern  V.  Justices  of  Kent,  10  B.  A  C.  477. 

Jamks,  L.J. — We  do  not  think  we  need  hear  you 
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in  reply,  Mr.  Chitty.  I  am  of  opinion  that  the 
decision  of  the  Master  of  the  Bolls  ought  not  to 
be  affirmed.  With  all  respect  to  that  learned  jud^ire, 
his  decision  does  not  appear  to  me  to  be  a  logical 
corollary  from  the  deoisiOD  to  which  we  have  been 
referred  in  Ooverdale  y  Oharlton,  which  the  learned 
judge  considered  himself  bound  to  follow.  What 
that  case  decided,  and  all  that  it  was  necessary  to 
decide  in  it,  was  as  to  the  contention  of  the  defen- 
dant that  nothing  but  an  easement  of  some  kind 
passed  to  the  Board  of  Works.  That  contention 
was  overruled,  and  it  was  held  that  something 
more  than  an  easement  passed ;  that  is,  some 
rights  of  property  in,  upon,  and  in  respect  of  the 
soil — something  which  would  enable  them  as 
owners  to  maintain  an  action  of  trespass  in  respect 
of  their  possessory  rights.  Now,  what  was  that 
''something  more"  than  an  easement?  It  is 
impossible  to  read  the  three  judgments  delivered 
in  that  case  without  seeing  chat,  in  the  view 
of  all  the  learned  judges,  the  "  soil  and  free- 
hold "  in  the  ordinary  sense — that  is,  the  soil  from 
the  centre  of  the  earth  upwards  to  an  unlimited 
extent  into  space — did  not  pass,  and  that  no 
definite  stratum  of  earth  passed,  but  that  this 
only  passed,  namely,  the  surface,  and  with  the 
surface  so  much  of  what  was  below  the  surface  as 
was  necessary  for  the  possession  and  maintenance 
of  the  street  in  its  proper  character  of  a  street  for 
the  use  of  the  public.  A  limited  right  of  that 
kind  was  all  that  was  passed  by  those  words. 
Then,  if  that  were  so — if  the  word  "  street "  did 
not  include  the  whole  of  the  soil  and  freehold 
measured  longitudinally  by  a  certain  number  of 
yards,  and  latitudinally  by  a  certain  number  of 
yards,  the  street  being  nothing  but  the  mode  by 
which  you  ascertain  dimensions — then  the  words 
were  construed  as  not  to  be  applied  in  what  would 
be  the  ordinary  and  legal  sense  of  the  word 
"street."  I  am  not  satisfied  that  the  word 
"street"  in  a  conveyance  of  a  piece  or  por- 
tion of  public  property  is  known  to  the  lan- 
guage of  conveyancing.  Probably,  \£  we  endea- 
voured to  put  a  meaning  to  such  a  word  it 
would  be  the  word  "  estate "  in  a  convey- 
ance. The  word  **  street "  is  something  which  has 
an  existence  as  a  street,  and  so  far  as  it  has  an 
existenoe  as  a  street  is  that  portion  of  the  surface 
of  the  soil  over  which  people  pass  and  repass  in 
the  exercise  of  their  rignt  of  way.  If  the  vesting 
of  a  "  street "  under  the  Act  does  not  vest  the 
whole  freehold,  and  it  is  competent  to  limit  the 
interest  which  is  vested,  in  respect  of  quantum 
of  interest,  it  is  equally  competent  and  right,  with 
regard  to  the  purposes  for  which  it  is  vested,  for 
the  oourt  to  limit  the  property  which  vests,  in 
point  of  duration,  and  with  a  like  regard  to  the 
wants  and  convenience  of  the  public.  What  is 
directed  to  vest  in  the  vestry  or  board  of  the 
parish  is  "  all  streets  being  highways."  It  is  not 
a  conveyance  or  a  vesting  of  those  pieces  of  pro- 
perty which  have  now  got  the  name  and  are  dis- 
tinguished by  the  name  of  a  particular  street,  but 
it  is  those  things  which  now,  or  at  any  time  here- 
after, being  streets,  and  being  highways  within 
the  (Ustrict,  shall  vest.  It  seems  to  me  the  reason- 
able interpretation  of  the  Act  is,  that  a  street  shall 
vest  if  and  so  long  as  it  is  a  highway.  There  are 
no  words  of  inheritance  or  perpetuity  in  the  Act. 
The  proper  construction  of  the  Act  is  simply  that 
property  of  a  certain  character  is  given  to  and 
vested  in  a  public  body  for  certain  purposes,  and  I 


during  the  time  that  those  purposes  require  it  to 
be  held.  If  that  is  so,  then  every  word  in  the  Act 
of  Parliament  has  its  proper  meaning.  It  is  vested 
in  the  corporation,  and,  according  to  my  view,  it 
does  not  require  words  of  divesting  in  the  Act  in 
order  to  limit  the  duration,  because,  to  my  mind, 
it  is  analogous  to  a  limited  estate.  If  an  estate  is 
given  to  a  woman  during  her  widowhood  and  the 
widow  marries,  you  do  not  require  words  of  defea- 
sance, because  the  estate  has  ceased  when  the 
original  limit  is  arrived  at.  So,  in  this  case,  it 
appears  to  me  when  the  thing  has  ceased  to  be  a 
highway,  then  it  ceases  to  be  vested  in  the  public 
body ;  viz.,  the  object  of  maintaining  it  as  a  street 
has  &iled,  and  the  term  for  which  it  was  originally 
vested  has  come  to  an  end  according  to  the  origint^ 
limit  imposed  on  its  creation.  I  may  give  as  an 
illustration  of  what  I  think  is  the  correct  view  of 
that,  the  clause  we  have  been  referred  to  on  both 
sides  as  throwing  light  on  it ;  that  is  to  say,  the 
similar  words  with  regard  to  sewers  in  the  Public 
Health  Act  1875.  Now  it  appears  to  me  to  be 
strange  indeed  to  say  that  because  the  sewer,  the 
mere  thing,  the  piece  of  iron  cylinder,  or  the  earth- 
work or  brick  cylinder,  which  is  put  in  the  ground 
for  the  passage  of  the  sewage,  is  vested  in  the 
public  body,  and  that  if  the  system  of  sewage  is 
entirely  diverted  and  new  sewers  made,  and  the 
materials  taken  up,  and  the  earthwork  filled  in, 
there  would  still  be  vested  in  the  public  body  a 
right  of  freehold,  a  right  and  estate  in  perpetuity 
in  that  portion  of  the  earth,  wherever  you  oould 
ascertain  it,  which  had  been  at  some  time  or  other 
occupied  by  the  sewer,  although  every  trace  had 
been  obliterated  and  the  whole  thing  absorbed 
i  nto  the  surrounding  part.  That  would  be  a  very 
unreasonable  interpretation,  and  I  take  it  Uie 
same  rule  and  method  of  interpretation  is  applica- 
ble to  the  case  of  a  highway.  If  so,  it  appears  to 
me  that  no  difficulty  arises  from  the  danse  which 
directs  or  authorises  them  to  sell,  because,  of 
course,  any  property  absolutely  vested  in  them 
they  can  sell,  but  any  property  which  ceases  by 
the  mere  fact  of  the  right  ceasing  to  exist,  they 
have  no  property  in  to  sell. 

Cotton,  L.J. — I  am  of  the  same  opinion.  I  will 
first  deal  with  the  case  as  it  applies  to  the  road 
which  undoubtedly  has  been  stopped  up ;  that  is, 
part  of  Northampton- street;  and  I  will  deal  pre- 
sently with  the  question  raised  as  to  Amelia-street 
The  Master  of  the  Bolls,  in  deciding  this  case,  con- 
sidered that  his  decision  was  a  necessary  conse- 
quence of  Goverddle  v.  OharUon,  and  a  great  deal 
of  the  argument  has  turned  on  that  case.  One 
must  consider  what  that  case  decided,  and  what  it 
did  not  decide.  The  question  there  was  as  to  the 
right  of  the  plaintiff  in  respect  of  the  grass  grow- 
ing on  the  surface  of  a  highway,  and  all  that  the 
Court  of  Appeal  decided  in  that  case  was  this, 
that  some  estate  or  interest  in  some  portion  of  the 
soil  over  which  the  street  extendea  had  become 
vested  in  the  local  board,  who,  as  far  as  they  could, 
had  leased  it  to  the  plaintifi*.  That  was  all  that  it 
was  necessary  to  decide.  They  decided  that  the 
plaintifE  would  be  right  if  any  interest  in  the 
surface  of  the  soil  had  vested  in  the  local 
board  who  were  his  lessees,  and  they  decided 
that  at  least  the  surface  of  the  soil  was  vested  in 
the  local  board  under  the  Act,  but  they  in  no  way 
decided  what  was  the  extent  of  the  estate  or  in- 
terest which  was  so  vested  in  the  local  board. 
They  did  not  decide  how  far  and  to  what  extent 
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there  was  an  estate  or  interest  in  them  in  anything 
helow  the  surface,  bat  what  in  fact  they  decided 
was,  that  what  was  described  as  a  street  in  the 
section,  the  street  being  a  highway,  did  vest  as  if 
transferred  and  conveyed  to  the  local  bowrd  from 
those  who  had  previously  had  the  jurisdiction  over 
it,  and  that  what  was  so  transferred  and  vested  in 
them  was  a  material  thing  and  not  a  mere  in- 
corporeal hereditament  or  a  right  to  protect  the 
passage  of  the  public  over  the  highway.    But  then 
they  decided  nothing  as  regards  the  duration  or 
extent  of  the  estate  or  interest  in  that  material  or 
physical  thing.    The  estate  or  interest  of  the  local 
board,  whatever  it  was,  was  undoubtedly  still  con- 
tinuing in  them,  and  the  judges  in  no  way  laid 
down  what  was  the  limit  or  period  during  which 
this  niaterial  thing  was  vested  in  the  local  board. 
That  is  the  material  question  which  we  have  to 
decide  in  the  present  case.    I  aeree  with  the  con- 
clusion at  which  James,  L.J.  has  arrived,  tfcuftt, 
although  there  is  an  estate  or  interest  in  the 
material  thing,  that  that  is  limited  by  reference  to 
the  period  for  which  it  is  used  in  a  particular  way, 
and  that,  although  there  is  no  divesting  clause,  yet 
the  result  and  consequence  is  the  same  when  and 
if  this  (which  I  call  a  street)  ceases  to  be  used  as 
a  highway.  That  the  street  here  meant  the  material 
thing  depends  on  tho  interpretation  clause,  which 
shows  that  it  included  bridges,  carriage  ways  on 
certain  highways,  turnpike  roads,  and  certain  other 
material  things ;  but  the  only  way  in  which  one 
can  see  what'  the  intention  of  the  Legislature  was 
as  regards  the  period  of  vesting  is  by  looking  at 
those    words    superadded,  "  streets    being   high- 
ways," and  I  think  the  reasonable  construction  of 
these  words  "  being  highways  "  is  "  for  the  time 
being  highways,"  or  "  for  the  time  being  used  as 
highways,"  and  then  the  duration  or  period  of  the 
estate  is  that  during  which  it  is  so  used  as  a  high- 
way, and  as  future  streets  when  they  become  high- 
ways will  become  vested  under  the  Act  of  Parlia- 
ment in  the  local  board,  so  existing  streets,  when 
they  cease  to  be  highways,  will  be  no  longer  vested, 
the  period  of  the  estate  vested  in  the  local  board 
havmg,  under  the  words  of   the  section,  ceased 
when  the  purpose  for  which  they  were  vested  has 
ceased.    As  regards  the  other  matter  referred  to, 
viz.,  that  there  are  similar  words  in  another  Act 
of  Parliament  that  mines  should  not  vest  in  the 
local  board,  that  may  have  been  done  ex  abtmdanH 
eauield,  but  it  was  to  correct  the  supposed  defect 
of  another  Act  of  Parliament,  and  if  we  are  satis- 
fied that  the  trye  effect  and  construction  of  this 
Act  is  not  such  as  to  require  the  protection  for 
the  landowner,  in  my  opinion  we  ought  not  to  oon- 
Btme  this  section  of  the  Act  in  a  different  way  from 
that  we    should  otherwise    have    done    because 
Parliament,  possibly  considering  that  an  Act  of 
Parliament  in  similar  terms  had  an  effect  injurious 
to  the  landowner,  and  which  would  vest  the  land, 
has  thought  fit  to  provide  for  that  in  the  way  it  has. 
Thbsiobr,  L.  J. — I  am  of  the  same  opinion.   The 
main  question  for  our  determination  is  as  to  the 
true  construction  of  sect.  96  of  the  Metropolis 
Local  Management  Act  of  1855,  and  in  approach- 
ing the  consideration  of  that  section  it  is  im- 
pcnrtant  to  see  what  was  the  position  of  the  law  as 
regards  highways  at   the  time  it    was    passed. 
The  law  as  it  then  existed  for  regulating  highways 
was  substantially   to  be  found  in   the    ueneral 
Highways  Act  of  1835,  and  under  that  Act  the 
numagement  and  preservation  of  highways  was 


practically  placed  in  the  hands  of  either  the  parish 
surveyor,  or,  as  the  case  might  be,  the  district 
surveyor.      That  ftmctionary  had  no  power  as 
regards  roads  themselves  —  no  rights   in  roads 
beyond  mere  rights  of  control  and  management 
which  he  exercised  under  the  orders  of  the  vestry 
or  the  district  board,  and  as  regards  the  property 
in  the  roads  and  any  possessoxy  rights  in  respect 
of  the  roads,  both  the  property  and  possessory 
rights  were  vested  entirely  in  the  owner  of  the 
roads,  that  is  to  say,  in  the  owners  or  their  suc- 
cessors who  had  originally  granted  the  right  of 
passage  to  the  public,  subject  of  course,  to  the 
right  of  passage  on  the  part  of  all  the  Queen's 
subjects.      That    being    the  position   under  the 
Highways  Act  as  regards  roads  so  long  as  they 
existed,  there  were  certain  powers  given,  not  only 
to  parishes  themselves,  but  also  to  owners  of  pro- 
perty, to  obtain  either  the  absolute  stopping  up 
of  roads  without  any  compensation  being  given 
in  the  shape  of  substitution  of  other  roads  or  the 
turning  or  diverting  of  roads,  which  of  course 
involved  the  giving  to  the  public  something  in 
compensation  for  the  diverted  or  turned  road, 
and  in  that  state  of  things  we  come  to  the  con- 
sideration of  the  Act  of  1855,  bearing  in  mind 
this,  that  under  that  Act  it  was  obviously  pro- 
posed to  substitute  for  the  district  or  parish  sur- 
veyor of  highways  the  district  board  or  vestry  of 
the  parishes   mentioned  in  schedule  A.      They 
were  to  become  local  authorities;  they  were  to 
beoome  persons  in  whom  was  to  be  vested  the 
management  and  control  of  the  highways  within 
their  respective  districts.     But  it  appeals  to  have 
been  considered  by  the  Legislature  tnat,  in  order  to 
enable  them  to  execute  their  functions  properly,  it 
was  necessary  to  give  to  them  some  further  powers 
and  some  greater  rights   than  those  which  had 
been  originally  possessed  under  the  General  High- 
ways Act  by  tneir  predecessor,  the  surveyor  of 
highways    and  that  seems  to  have  been  carried 
out  in  this  way,  by  giving  to  them  over  and  above 
the  easement  of  oassage  which  the  public  had, 
and  which  they  may  be  able  to  enforce  as  repre- 
senting the  public,  and  over  and  above  the  rights 
of  control  and  management  to  which  they  will 
succeed  as  taking  on  themselves  the  function  of 
the  old  surveyor  of  highways,  some  right  or  pro- 
perty in  the  soil  or  a  portion  of  the  soil  of  the  street, 
which  would  give  them  further  and  better  powers 
of   protecting   the   street,  the    material    of    the 
street,  anything:  which  was  put  upon  the  street, 
than    those    which    were    possessed    either    by 
vestries    previously,    or    by     the    surveyors    of 
highways    under    the   general    clauses    relating 
to  these  matters  in  the  general  Act.    Now  that 
being  so,  what  would  be  the  presumption  with 
which  one  would  naturally  come  to  the  considera- 
tion of  this  sect.  96  P  It  appears  to  me  clearly  this, 
that  whatever  might  be  the  additional  powers  or 
rights  which  might  be  conferred  for  the  purposes 
I  have  mentioned,  those  additional    powers  and 
rights  could  only  be  co-extensive  and  co-existent 
with  the  existence  of   the  streets    in  respect  of 
which  those  rights  and  powers  wore  to  be  exer- 
cised, and  that  presumption  appears  to  me  to  be 
carried  out  by  the  language  of  the  section  itself, 
although,  I  am  bound  to  say  at  the  same  time 
that  that  section  is  not  quite  so  clear  in  its  language 
as  one  would   have  desired.    Next,  it    is  to  be 
observed,  as  bearing  out  the  view  which  I  have 
taken,  and  speaking  of  the  section  in  its  general 
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character  without  going  into  the  particalar  vrords, 
that  that  section  first  deals  with  the  question  of 
their  functions  as  representing  the  old  surveyors 
of  highways,  and  substitutes  these  bodies,  whether 
district  boards  or  vestries,  for  the  old  surveyors 
of  highways,  and  it  is  only  when  that  has  been 
done  that  the  section  goes  on  and  gives  them  the 
rights  to  which  I  have  referred,  and  which  no 
doubt  are  rights  greater  than  those  possessed  by 
the  surveyors  of  highways.  But  it  is  obvious 
from  what  I  have  said,  that  those  rights  or  those 
powers,  whichever  they  may  be,  were  given  for  the 
purpose  and  for  the  purpose  only  of  carrying  out 
their  functions  as  successors  of  the  old  surveyors 
of  highways.  That  being  so,  let  us  see  for  a 
moment  whether  anything  that  has  been  decided 
in  Coverdale  v.  OharUon  in  any  way  prevents 
this  court  giving  effect  to  the  views  I  have 
shadowed  out  on  the  general  consideration  of  the 
section.  I  do  not  propose  to  go  into  the  separate 
judgments  in  that  case,  but  it  is  sufficient  for  me 
to  say  that  the  efiect  of  that  case  is  substantially 
this,  that  that  section  96  has  carried  out  that 
which  I  have  suggested  was  the  object  of  the 
Legislature,  viz.,  to  give,  over  and  above  the  mere 
easement  of  passage  which  the  public  possesses, 
and  over  and  above  the  right  of  control  and 
management  of  the  roads  which  the  old  surveyors 
of  highways  possessed,  some  right  of  property, 
some  possessory  right  which  would  enable  the 
district  board  or  the  vestries  to  maintain  actions 
in  respect  of  that  property  or  possessory  right ; 
and  the  decision  of  the  court  does  not  seem  to 
have  gone  one  step  beyond  that.  I  would  call 
attention  to  the  judgment  in  that  case  of  Cotton, 
L.  J.,  which,  as  one  would  expect  to  find  in  language 
used  by  him,  is  very  carefully  worded,  and  which 
appears  to  me  to  represent  in  two  or  three  lines 
what  really  is  the  effect  of  the  decision.  He  says 
at  page  126 :  '*  Therefore  on  the  true  construction 
of  this  Act  of  Parliament  the  meaning  to  be 
given  to  the  words  '  vest  in '  must  be  '  passed  to 
and  vested  in '  the  local  board ;  it  is  sufficien^j 
in  the  present  case  to  say  that  the  street  and 
the  surface  vested  in  the  local  board  some  property 
in  the  soil"  (he  does  not  say  what  property) 
*'  for  the  purpose  for  which  it  was  to  be  used,  and 
in  my  opinion  I  must  hold  that  the  street  is  a 
material  thing,  and  that  under  this  clause  it  vests 
in  the  local  board."  If  that  be,  as  I  think  it  is, 
a  correct  summary  of  the  effect  of  the  decision,  it 
comes  to  no  more  than  this,  that  the  district  board 
or  vestry  had  some  property.  The  court  does  not 
decide  what  that  property  is,  what  is  the  duration 
of  that  property,  or  the  extent  to  which  it  is  to  be 
carried ;  but  it  decides  that  it  is  a  property  which 
is  given  for  the  purpose  for  which  it  was  to  be 
used;  that  is  to  say  in  connection  with  these 
roads,  or  highways,  or  streets,  in  respect  of  which 
they  were  constituted  the  managers.  Now  then, 
is  there  anything  in  the  section  which  prevents 
our  giving  effect  to  the  view  which  I  have  sug- 
gested ought  to  be  taken  of  it  P  I  think  nothing. 
The  thing  that  is  to  be  vested  in  them  is  "  streets," 
but  it  is  not  merely  "  streets,"  but  it  is  "  streets 
being  highways."  Obviously  this  is  not  to  be 
limited  to  streets  being  highways  existing  merely 
at  the  time  of  the  passing  of  the  Act,  and  there- 
fore one  must  go  beyond  the  strict  grammatical 
construction  of  these  words ;  and  the  meaning 
appears  to  me  to  be  this,  that  there  is  to  be 
vested  in  these  local  authorities,  for  the  purposes 


to  which  I  have  referred,  the  streets  from  time  to 
time  which  may  exist  within  their  districts,  being 
highways.  Consequently,  what  you  have  to  look 
to  is  not  the  time  of  the  passing  of  the  Act,  not 
the  time  at  which  any  particular  street  or  high- 
way may  have  come  into  existence ;  bat  you  have 
to  look  at  the  time  when  any  question  of  the 
government  or  control  of  streets  comes  into 
question,  and  you  are  to  see  what  are  the  streets 
"  being  highways "  which  are  at  that  time 
managed  by  them,  and  in  respect  of  which,  there- 
fore, tiiere  is  a  property  vested  in  them.  If  that 
be  so,  and  I  think  it  is  so,  then  it  is  clear  that  at 
the  time  when  this  dispute  arose  (I  am  not  dealing 
with  the  subsidiary  question  in  this  case,  but  I 
am  assuminff  that  the  orders  of  the  magistrates 
did  practically  put  an  end  to  these  roads  on  which 
the  question  turns)  these  streets  had  been  pat  an 
end  ta  They  were  not  streets  nor  (if  they  were 
streets)  were  they  highways.  Therefore  the  thing 
being  gone,  and  the  objects  for  which  the  powers 
and  rights  were  granted  to  them  being  also  gone, 
it  seems  to  me  to  follow  that  those  powers  and 
rights  are  gone  also.  Then  it  is  said  that  sect 
154  keeps  those  rights  alive,  and  gives  them 
certain  additional  rights  as  regards  the  sale  of  the 
property.  I  cannot  agree  in  that  oonstructioo  of 
sect.  154.  It  leaves  open  the  question  of  what 
they  are  entitled  to  sell.  It  says  that  they  may 
sell  and  dispose  of  anv  land  purchased  by  them 
under  this  Act,  and  auy  property  whatever 
vested  in  them  under  this  Act,  but  it  is  dear 
that  they  would  have  no  power  to  sell  either 
of  those  roads  as  long  as  they  exbted  as  roads ; 
and  as  soon  as  they  ceased  to  exist  as  roads  then, 
according  to  the  proper  construction  of  sect.  96 
standing  by  itself,  those  roads  ceased  to  be  vested 
in  them.  Therefore  the  154th  section  does  not 
carry  the  case  further.  Then  the  155th  section, 
although  it  has  not  a  direct  bearing  on  the  matter, 
does  suggest  to  me  a  very  strong  reason  why  the 
Lesislature  should  not  have  given  them  an  abso- 
lute right  for  all  time  in  these  roads,  whether  used 
as  streets  or  highways.  Under  sect.  155  there  is 
a  right  of  pre-emption  given  to  owners  of  land  or 
persons  holding  the  land,  in  the  event  of  the  local 
authorities  deciding  properly  to  sell  the  land,  it 
having  been  previously  purchased  from  those 
owners;  and  if  there  is  any  case  in  which  one 
would  suppose  there  would  be  a  right  of  pre- 
emption, if  there  were  any  necessity  to  grant  a 
right  of  pre-emption,  surely  one  would  suppose 
a  case  such  as  this,  viz.,  a  case  where  certain 
rights  of  property  were  ffiven  in*  streets  either 
existing  at  the  passing  of  tke  Act  or  subsequently 
to  come  into  existence  without  any  will  being 
exercised  on  the  part  of  the  owner  of  the  land, 
and  without  any  compensation  being  given  ;  and 
further,  it  does  seem  to  me,  in  addition  to  that,  it 
would  be  a  most  monstrous  thing  to  say  that  the 
owner  of  land  is  to  go  to  the  trouble  and  expense 
of  giving  to  the  public  a  road  which  is  foand  to 
be  nearer  or  more  commodious  for  the  public,  and 
then  have  to  pay  for  the  road  which  had  been 
taken  from  him  previously,  without  payment  for 
the  road  which  becomes  useless  in  consequence  of 
his  going  to  that  expense.  Clearly  under  the 
old  Highways  Act  he  would  have  been  entitled  to 
the  diverted  part  of  the  road,  and  it  seems  to  me 
he  is  clearly  entitled  to  it  under  the  Act  of  1855. 
One  matter  remains  for  consideration,  and  that  is 
the  subsidiary  point  as  regards  Amelia  street.    I 
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think  really  there  is  no  diffionlty  as  regards  that 
point.  The  matter  has  heen  put  in  two  ways.  It 
was  pat  by  Mr.  Davey  that  no  right  passed  to  the 
plaintiff  in  Amelia-street  beoaase  there  had  been 
no  order  to  stop  it  up,  and  it  was  put  by  Mr. 
Everitt  in  addition  that  no  right  passed  because 
the  certificate  that  the  new  diversion  had  been 
put  into  proper  condition  had  not  been  given.  I 
^nite  ai^ee  with  Mr.  Everitt  that  that  certificate 
is  a  condition  precedent  to  the  stopping  np  of  the 
part  which  is  no  longer  required  id  conseqneuce 
of  the  diversion  of  the  road,  but  I  am  clearly  of 
opinion  that  that  point  is  not  open  upon  the  terms 
of  the  special  case.  As  regards  the  other  point, 
that  an  actual  order,  in  so  many  words,  is  neces- 
sary to  stop  up  the  road,  I  am  of  opiuion  that 
there  is  no  ground  for  that  contention.  The 
Highwavs  Act  deals  with  two  distinct  matters : 
one  is  the  diversion  or  taming  of  a  road,  which 
involves  of  course  the  giving  to  the  pablic  some- 
thing which  by  the  terms  of  the  Act  muRt  be 
nearer  or  more  commodious  than  that  which  is 
taken  from  them  ;  the  other  matter  is  that,  subject 
to  the  conditions  provided  by  the  Act,  a  road 
which  18  absolutely  unnecessary  may  be  stopped 
up  without  any  compensation  being  given  to  the 
public.  When  you  look  at  the  terms  of  sect.  85  of 
that  Act  and  the  terms  of  the  notice  which  under 
that  section  is  to  be  given,  it  is  obvious  that  it 
was  considered  by  those  who  framed  the  section 
that,  ipso  facto,  by  the  very  diverting  and  turning 
of  a  road  that  which  was  originally  used,  and  is 
no  longer  required  to  be  used,  is  stopped,  and, 
being  stopped,  the  rights  of  the  owner  over  it 
woald  no  longer  be  fettered  by  the  rights  of  pas- 
sage on  the  part  or  in  favour  of  the  Queen's  sub- 
jects generally.  They  would  have  in  substitution 
and  compensation  that  road  which  is  found  to  be 
nearer  or  more  commodious.  As  regards  the 
onnecessary  road,  the  only  thing  to  be  done  would 
be  to  stop  it  up,  and  the  only  notice  that  would 
have  to  be  given  would  be  to  stop  it.  That  being 
80,  no  doabt  there  is  a  little  difficulty  raised  by 
the  wording  of  the  early  part  of  sect.  91 ;  but, 
when  the  whole  of  that  section  is  read  and  the  fol- 
lowing section  92  is  also  read,  I  think  it  is  obvious 
that  the  meaning  I  put  on  sect.  85  is  carried 
out  by  those  sections.  The  section  contemplates 
that  the  order  for  stopping  up,  when  the  road  is 
unnecessary,  of  course  will  be  followed  by  the 
stopping  np,  and  the  stopping  up  only.  It  con- 
templates (although  there  are  some  expressions 
which  might  be  said  to  give  a  contrary  impression) 
the  diversion  or  turning  of  the  road  is  substan- 
tially a  stopping  np  of  that  paft  diverted  or 
turned ;  bat,  inasmuch  as  there  will  be  a  question 
of  the  obligation  to  re-open  on  the  part  of  the 
parish  the  substituted  portion  of  the  road,  it 
requires  something  more  to  be  done  before  the 
matter  can  be  oamed  out  and  rights  of  property 
unfettered  by  rights  of  passage  can  be  given  to 
the  owner  of  the  propertj^,  and  therefore  it  says 
the  non-substituted  portion  of  the  road  must  be 
pat  into  such  a  condition  as  it  would  be  reasonable 
to  say  that  the  parish  are  to  take  on  themselves 
the  obligation  to  repair,  and  when  it  is  so  put  in 
repair  the  matter  comes  before  the  justices,  who 
view  and  I  Maeot  the  road,  and  on  their  giving  the 
certificate,  then,  and  not  till  then,  the  diverted 
portion  of  the  road  is  stopped  and  rights  of 
property  existing  over  it  are  unfettered  by  the 
rights  of  passage.    For  these  reasons  it  appears 


to  me  the  decision  of  the  Master  of  the  Bolls 
cannot  be  supported,  and  that  therefore  the  appeal 
must  be  allowed.  j^^i  ^^^ 

Solicitors  :  Marhhy,  Wilde,  and  Burra ;    Crosse, 
Sonst  and  Biley. 

SITTINGS   AT  WESTMINSTER. 

June  24  and  25, 1880. 

(Before  James,  Bramwell,  and  Brett,  L.JJ.^ 

Gastbo  v.  The  Queen,  (a) 

writ  of  error  on  judgment  of  the  court  op 

queen's  bench. 

Criminal  law — Pr<ictiee~-8eparate  misdemeanowrs 
charged  in  separaie  counts — Consecutive  sentence 
exceeding  maximum  punishment  for  one  offence — 
Perju/ry — Sentence  of  penal  servitude — 2  0eo,  2, 
c.  25,  s,  2. 

Where  a  defendant  is  convicted  of  separate  misdc' 
meanours  charged  in  separate  counts  in  the  same 
indictment,  the  court  has  power  to  pass  separate 
sentences  exceeding  in  the  aggregcUe  the  m,ajximum 
punishment  for  one  offence. 

By  2  Oeo,  2,  c.  25,  s.  2,  and  the  Penal  Servitude 
Acts,  a  person  convicted  of  perjury  may  be  sen- 
tenced to  penal  servitude  "  over  and  besides  such 
punishment  as  shall  be  adjudged  to  be  infiided 
on  such  person  agreeable  to  the  laws  now  in 
being" 

Held,  that  a  sentence  of  penal  servitude  may  be 
infiicted  for  perjury  wUkout  any  other  punish' 
ment. 

Plaintiff  in  error  was  charged  in  the  first  cownt  of 
the  indictment  with  pfifjury  in  a  trial  at  West' 
minster,  and  in  the  second  count  with  perjury 
before  a  commissioner  in  London,  the  same  false 
stcUement  being  charged  in  both  counts. 

He  was  tried  in  the  Court  of  Queen's  Bench  aJt 
bar,  convicted  on  both  counts,  and  sentenced  on 
the  first  count  to  seven  yeofrs*  penal  servitude,  and 
on  the  second  count  to  a  further  term  of  seven 
years*  penal  servitude,  to  commence  immediately 
on  the  expiration  of  the  fi/rst  term, 

A  writ  of  error  having  been  brought : 

Held,  by  the  Court  of  Appeal,  that  the  sentencet 
were  warranted  by  law. 

Writ  of  error  on  the  judgment  of  the  Court  of 
Queen's  Bench,  dated  the  28th  Feb.  1874,  after  a 
trial  at  bar,  sentencing  the  plaintiff  in  error  to 
two  consecutive  terms  of  seven  years'  penal  servi- 
tude each. 

The  indictment  was  for  perjury,  and  contained 
two  counts. 

The  first  count  charged  that  the  plaintiff  in 
error  had  committed  pei^ury  by  falsely  swearing 
that  he  was  Roger  Tichbome  in  an  action  of  eject- 
ment (Tidhbome  v.  hushington  and  others)  tried 
before  Bovill,  0.  J.  and  a  special  jury  in  the  Court 
of  Common  Pleas  at  Westminster. 

The  second  count  charged  that  the  •  plaintiff  in 
error  had  committed  perjury,  also  by  swearing 
that  he  was  Roger  Tichborne,  in  an  afiSdavit  sworn 
before  a  commissioner  appointed  to  administer 
oaths  in  Chancery  in  the  City  of  London. 

There  were  other  assignmento  of  perjurv  in  the 
the  indictment,  but  they  are  not  material  to  the 
present  report. 

The  plaintiff  in  error  was  tried  at  bar  in  the 

(a)  Reported  by  P.  B.  HuTamn,  Esq.,  Burrlitar^t-Law. 


296 


MAGISTRATES'  GASES. 


Ot.  OS  Afp.] 


Oaivtbo  v.  Thb  QniBH. 


[Or.  OP  Afp. 


Conrt  of  Qaeen's  Bench  before  Cockbam,  C.J. 
and  Mellor  and  Lush,  JJ.,  and  a  special  jury.  On 
28th  Feb.  1874  the  jury  found  him  guilty  on  both 
counts,  whereupon  sentence  was  passed  by  Mellor, 
J.  as  follows :  "  The  sentence  of  the  court  is  that 
for  the  perjury  alleged  in  the  first  count  of  this 
indictment,  upon  which  you  have  been  convicted, 
you  be  kept  in  penal  servitude  for  seven 
years;  and  that  for  the  perjury  alleged  in 
the  second  count,  of  which  you  have  also  been 
convicted,  you  be  kept  in  penal  servitude  for  the 
further  term  of  seven  years,  to  commenoe  imme- 
diately upon  the  expiration  of  the  term  of  penal 
servitude  assigned  to  you  in  respect  of  your  con- 
viction upon  the  first  count  of  the  indictment." 
Judgment  was  entered  on  the  record  in  the  follow- 
ing terms :  "  The  jurors,  on  their  oaths,  say  that 
the  said  Castro,  oc.,  is  guilty  of  the  premises 
above  charged  iu  and  by  both  the  said  counts. 
Whereupon  all  and  singular  the  premises  beinff 
seen  and  understood  by  the  court,  it  is  considered, 
adjudged,  and  ordered  that  he,  the  said  Castro, 
alias  Orton,  &c.,  for  the  offence  charged  in  and 
by  the  first  count  of  the  indictment  be  kept  in 
penal  servitude  for  the  term  of  seven  years  now 
next  ensuing ;  and  that  for  and  in  respect  of  the 
offence  charged  iu  and  by  the  second  count  of  the 
indictment  he  be  kept  in  penal  servitude  for  the 
further  term  of  seven  years,  to  commence  imme- 
diately upon  the  expiration  of  the  said  term  of 
penal  servitude  for  nis  offence  in  the  first  count 
charged;  and  he  is  now  committed  into  the 
custody  of  the  keeper  of  the  gaol  of  Newgate,  to 
be  b^  him  kept  in  safe  custody  in  execution  of 
this  judgment." 

The  following  grounds  of  error  were  assigned  : 
(1)  That  the  allesed  perjuries  constituted  one 
offence  only;  (2)  That  the  second  count  did  not 
disclose  a  separate  penury  from  that  disclosed  in 
the  first  count;  (8)  That  the  offence  in  general 
being  the  same  could  not  be  treated  as  several 
offences  in  the  same  indictment;  (4)  That  with- 
out statutory  provision  several  distinct  offences 
could  not  be  charged  in  the  same  indictment ;  (5) 
That  two  distinct  and  several  indictable  offences 
could  not  be  tried  collectively;  (6)  That  without 
statutory  provision  there  cannot  be  two  judg- 
ments on  one  indictment ;  (7)  That  on  one  indict- 
ment the  maximum  penalty  assigned  by  statute 
cannot  be  cumulatively  exceeded;  (8)  That  on 
one  indictment  without  statutory  provision  a 
sentence  of  penal  servitude  or  imprisonment  can- 
not be  made  to  begin  and  to  run  from  a  future 
<3fty;  W  That  penal  servitude  as  a  punishment 
for  perjury  is  additional  only. 

Benjamin,  Q.C.  and  Atherley  Jones  (Hedderwick 
and  Bussell  SpraU  with  them)  for  the  plaintiff  in 
error. — The  whole  of  the  perjury  of  which  the 
plaintiff  in  error  was  convicted  was  substantially 
one  offence,  and  therefore  no  more  than  one  sen- 
tence of  seven  years'  penal  servitude  could  be  in- 
flicted, and  the  second  sentence  was  not  warranted 
by  law.  The  second  sentence  is  also  invalid  upon 
the  ground  that  the  court  has  no  power  to  pro- 
nounce a  sentence  of  penal  servitude  to  commenoe 
at  a  future  period.  Further  than  this,  neither  of  the 
two  sentences  are  warranted  by  the  statute  2  Geo. 
2,  0.  25,  s.  2  (a),  under  which  they  purport  to  have 

(a)  2  Geo.  2,  o.  25,  s.  2 :  "  The  more  effeotoally 
to  deter  persons  from  committiiig  wilful  and  oormpt 
perjury  or  snbomatioii  of  perjury,  besides  the  pnnisn- 


been  passed.  That  statute  gave  power  to  sen- 
tenoe  to  transportation  **  besides  the  punishment 
already  to  be  inflicted  by  law  for  so  great 
crimes,"  and  provided  that  the  person  convicted 
should  be  transported  "over  and  beside  such 
punishment  as  shall  be  adjudged  to  be  inflicted  on 
such  person,  agreeable  to  the  laws  now  in  being." 
Therefore  a  sentence  of  penal  servitude  can  oidy 
be  inflicted  for  perjury  in  addition  to  the  common 
law  sentence  of  flne  or  imprisonment.  This  view 
of  the  interpretation  of  the  statute  appears  to 
have  been  adopted  by  Brett,  J.  in  the  cases  of 
Be^.  V.  Lundgren  and  Beg.  v.  Broum  (Central 
Criminal  Court  Sessions  Papers,  vol.  79^  pages 
336, 353, 359),  in  which  he  sentenced  the  defendants 
to  one  day's  imprisonment,  followed  by  seven 
and  flve  years'  penal  servitude  respectively.  Beg, 
V.  Price  (6  East,  323)  is  to  the  same  effect.  The 
main  point,  however,  is  that  where  a  defendant  is 
convicted  of  separate  misdemeanours,  charged  in 
separate  counts  in  the  same  indictment^  separate 
sentences  exceeding  in  the  aggregate  the  amount 
of  punishment  allowed  by  law  to  be  inflicted  for 
a  single  offence  cannot  be  passed.  Since  the 
passing  of  the  sentence  in  the  present  case  this 
point  has  been  directly  decided  by  the  Court  of 
Appeals,  in  the  State  of  New  Tork,  after  an 
elaborate  argument  in  which  numerous  English 
and  American  authorities  were  cited :  {The  People 
ex  relatione  Tweed  v.  Liscomb,  15  Sickel's  New 
York  Reports,  559,  reversing  the  judgment  of 
the  Supreme  Court  of  the  Stat-e  of  New  Tork, 
reported  3  Hem's  Reports,  760.)  All  the  English 
authorities  which  are  relied  u[>on  for  the  Crown 
are  distinguishable  from  the  case  now  before  the 
court. 

The  AUomey'Cteneral,  Sir  Henry  James,  Q.G., 
(with  him  the  SoUeitor-Oeneral,  Sir  F.  Herschell, 
Q.C.,  Poland,  and  A.  L,  Smith),  for  the  Crown.— 
In  The  People  v.  Liscomb  {uhi  sup.)  thejudges 
say  that  the  law  of  the  State  of  New  x  ork  is 
different  from  the  law  of  England,  and  therefore 
the  English  authorities  do  not  applv.  If  that  is 
so,  that  decision  cannot  be  an  authority  in  the 
present  case.  If  that  is  not  so,  the  decision  is 
contrary  to  the  whole  current  of  authority  in  ^e 
courts  in  this  country,  from  B,  v.  WUkes  (4 
Burrow,  2527;  19  Howell*s  State  Trials,  1075) 
downwards,  and  is  in  no  way  binding  on  this 
court.  In  the  present  case  there  were  two  separate 
offences,  committed  at  separate  times  in  different 
places,  and  in  separate  proceedings.  On  the  other 
points  raised  the  Attorney-Oeneral  was  stopped 
Dy  the  Court. 

ment  already  to  be  inflicted  by  law  for  so  great 
orimes,  it  shall  and  may  be  lawful  for  the  ooait 
or  judge  before  whom  any  person  shall  be  oon- 
vioted  of  wilful  and  oormpt  perjury  or  subornation  of 
periury,  according  to  the  I&wb  now  in  being,  to  order 
Buoh  person  to  be  sent  to  some  house  of  correction 
within  the  same  county  for  a  time  not  exceeding  seven 
years,  there  to  be  kept  to  hard  labour  during  aU  tiie  said 
time,  or  otherwise  to  be  transported  to  some  of  His 
Majesty's  plantations  beyond  the  seas,  for  a  term  not 
exoeedmg  seven  years,  as  the  court  shall  think  most 
proper,  and  thereupon  judgment  shall  be  given  that  the 
person  convicted  shall  be  oomnutted  or  transported 
accordingly,  over  and  besides  such  punishnient  as  ahall 
be  adjudged  to  be  ioflioted  on  such  person,  agreeable  to 
the  laws  now  in  being." 

By  20  &  21  Vict.  c.  3,  and  27  &  28  Vict.  c.  47,  s.  2, 
sentence  of  penal  servitude  for  any  term  not  exceeding 
seven  years  nor  less  than  five  is  sobstitiited  for  tiie 
sentsnoe  of  transiK>rtation. 
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Benjamin,  Q.G.  replied. 

Is  addition  to  the  aathorities  mentioned  above 
the  following  were  referred  to  and  commented  on 
in  the  coarse  of  the  argument : 

0*ConneU  v.  TheQueen,  11  CI.  A  P.  155 ; 

R.  Y.  Rhenvnck  Williams,  1  Leach  C.  C.  529  ; 

R.  y.  Robinson,  1  Moody  C.  C.  413  ; 

Qregoru  v.  The  Queen,  16  Q.  B.  974 ; 

£.  y.  Cuthush,  10  Cox  C.  C.  489;  L.  £ep.  2  Q.  6. 

379; 
Oimp&ell  and  Haynee  y.  The  Qusen,  1  Cox  C.  C.  269; 
R.  y.  Heyiooodf  L.  &  C.  451 ; 
ByaUs  Y.  The  Queen,  11  Q.B  781; 
R.  y.  Burch,  4  F.  &  F.  407 ; 
R,  y.  QaUowoAf,  1  Moody  C.  C.  234 ; 
R.  y.  Benfield,  2  Bnirows,  980 ; 
R.  y.  Jones,  2  Campbell,  130 ; 
R,  y.  Clendon,  2  Strange,  870 ; 
B.  y.  Roberts,  Carthew,  226 ; 
R.  y.  Johnson,  3  M.  &  S.  539; 
R.  y.  Powell,  2  B.  &  Ad.  75. 

James,  L.J. — I  am  of  opinion  that  this  writ  of 
error  was   improvidently  issaed.     The   question 
seems  to  me  (sabjeot  to  the  one  point  as  to  the 
American  decision,  The  People  v.  lAsconib,  ubi 
8up,,  with  which   I  will  deal    presently)    to  be 
settled  by  a  current  of  authorities,  and  a  course 
of  practice  which  it  is  not  open  to  question ;  and  I 
think  that  the  rule  is  not  subject  to  the  supposed 
limitation  or  condition  which  has  been  contended 
for.    The  law  of  this  country  is  and  always  has 
been  that  several  misdemeanours  may  be  joined 
in  several  counts  in  one  indictment,  but  each 
charge  is,  in  point  of  law,  a  distinct  indictment, 
on  which    the    defendant  may  be  convicted  or 
acquitted.    It  is  true  that  a  practice  has  prevailed 
in  cases  of  felony,  where  the  judges  thought  it  not 
right  in  capital  oases  (when  almost  every  felony 
was  capital)  that  charges  should  be  joined,    of 
quashing  the  indictment,  or  putting  the    prose- 
cator  to  his  election  upon  which  charge  he  would 
proceed,  for  they  thought  it  desirable  that  a  man 
should  not  be  tried  for  more  than  one  felony  at 
one  time.     But  no  such  practice  has  ever  pre- 
vailed as  to  trials  for  misdemeanours,  though  in 
a  proper  case,  if  the  judge  saw  that  substantial 
injustice  would  be  done  by  compelling  the  prisoner 
to  meet  different  charges  at  the  same  time,  he 
would  have  power  to  put  the  prosecutor  to  his 
election  upon  which  count  he  would  proceed ;  but 
that  is  a  mere  exercise  of  discretion,  and  the  ques- 
tion how  much  discretion  ought  to  be  exercised  is 
not  one  for  a  court  of  error.    To  my  mind  there 
IB  no  reasonable  distinction   between  trial    and 
oonviction  on  several  charges  contained  in  different 
counts  in  one  indictment,  and  several  separate 
trials  for  the  same  charges  charged  in  different 
indictments.      In  B.   v.    WUkes  (4   Burrow,   at 
p.  2577)  it  was  distinctly  held  by  the  House  of 
Lords  (who  were  advised  bv  all  the  judges),  as  an 
unqualified    proposition,   that    for    several    mis- 
demeanours separate  sentences  could  be  passed,  one 
to  take  effect  after  the  expiration  of  the  other. 
That  is  the  law  there  laid  down,  which  from  that 
time  to  this  has  been  unquestioned,  and  it  is  too 
late  now  to  attempt  to  dispute  the  propriety  of 
the  law  so  laid  down.    That  law  is  not  Questioned 
in  the  case  in  the  State  of  New  York  {The  People 
V.  LUeonib,  ubi  8iq>,),  on  the  authority  of  which 
we  are  told  the  late  Attorney-General  gave  his  fiat 
for  this  writ  of  error.    There  it  was  laid  down 
that  the  law  does  not  permit  several  sentences 
exceeding  in  the  aggregate  the  amount  of  punish- 
ment prescribed  by  law  as  the  extreme  limit  of 
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punishment  for  a  single  misdemeanour,  to  be  in- 
flicted in  the  case  of  a  conviction  for  several  mis- 
demeanours charged  in  different  counts  in  the 
same  indictment.  It  is  conceded  that  the  law  is 
not  so  laid  down  in  any  English  book.  Then, 
must  we  follow  that  decision  P  I  always  have  felt 
^reat  respect  for  the  courts  in  America,  and  for 
tneir  decisions,  but  with  reference  to  this  question 
I  (K)nfe8s  I  am  startled  at  the  wav  in  which  the 
judges  dealt  with  it.  They  say  that  no  case  in 
their  own  courts  has  laid  down  that  cumulative 
sentences  can  be  imposed  on  a  conviction  for 
several  offences  under  one  indictment,  and  that 
this  view  is  in  accordance  with  the  English 
common  law  of  1775.  They  say  that  they  cannot 
accept  any  later  decision  of  an  English  court 
which  is  inconsistent  with  their  own  practice. 
That  is  the  ground  of  their  decision,  and  this 
present  case  was  cited  to  them,  and  they  disre- 
garded it.  I  think  that  judgment  is  not  binding  on 
us ;  it  is  true  it  was  a  decision  of  a  court  of  appeal, 
bat  we  cannot  measure  the  judgment  with  refer- 
ence to  that  fact  or  to  the  number  of  judges  who 
took  part  in  the  decision.  We  must  look  upon 
their  judgments  merely  as  the  opinions  of  eminent 
and  learned  men.  Then,  what  is  the  principle 
upon  which  that  decision  rests  P  I  have  asked  in 
vain,  and  am  unable  to  discover  any.  The  result 
of  what  was  suggested  to  us  in  argument  is 
startling  if  not  shocking ;  and  I  cannot  assent  to 
it,  for  it  comes  to  this,  that  if  a  man  commits  an 
offence  of  so  grave  a  character  that  the  utmost 
punishment  allowed  by  law  would  be  too  light,  he 
IS  to  be  free  to  commit  any  number  of  similar 
offences  with  impunity,  if  he  is  tried  before  the 
expiration  of  his  sentence ;  or,  if  the  trial  is  post- 
poned until  after  the  expiration  of  the  sentence, 
he  Jias  all  the  chances  of  escape  which  the  diffi- 
culty of  proving  the  case  after  the  lapse  of  many 
years  would  give  him.  I  think  this  disposes  of 
the  main  points.  Another  point  is  that  the 
sentence  is  oad,  because  it  did  not  begin  with  an 
additional  common  law  sentence  of  fine  or  im- 
prisonment. The  words  of  the  statute  (2  Gfeo.  2, 
c.  25,  s.  2)  are  "  j  udgment  shall  be  given  that  the 
person  convicted  shall  be  committed  or  trans- 
ported accordingly  over  and  besides  such  punish- 
ment as  shall  be  adjudged  to  be  inflicted  on  such 
?erson  agreeable  to  the  laws  now  in  being ;"  but 
do  not  think  this  means  that  such  last-mentioned 
punishment  necessarily  must  be  adjudged.  More- 
over no  injustice  has  been  inflicted  on  the  prisoner, 
and  no  harm  has  been  done,  so  that  it  would 
be  our  duty  to  amend  the  sentence,  if  it  required 
amendment,  which  I  think  it  does  not.  Then  it 
is  said  that  in  truth  and  in  substance  there 
was  only  one  perjury;  it  is  suggested  that 
it  was  all  one  fraud,  and  one  inlposture 
on  the  part  of  the  prisoner  in  passing  him- 
self off  as  another  man,  Roger  Tichbome,  in 
order  to  get  the  estates,  and  therefore  that  if 
there  were  any  number  of  suits,  and  any  number 
of  oaths,  there  would  only  be  one  perjury.  It  is 
only  necessary  to  state  that  proposition  to  dispose 
of  it.  Besides,  there  is  nothing  on  the  face  of  the 
record  to  show  that  the  perjury  was  all  committed 
in  furtherance  of  one  scneme.  It  is  obvious  that 
there  were  two  distinct  suits — the  Chancery  suit 
and  the  common  law  action  of  ejectment,  and  the 
evidence  in  the  two  was  given  at  different  times, 
and  in  different  places.  It  is  therefore  idle  to 
snggest  that  this  was  only  one  and  the  same 
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perjary.  I  am  therefore  of  opkuon  that  the 
sentence  was  warranted  bj  law,  and  that  our 
jadfnnent  ought  to  be  for  the  Grown. 

BnAiiwEiJi,  L.J.  —  I  have  had  some  doubt 
whether  I  on^ht  to  occupy  any  farther  time  in 
delivering  jnogment  in  this  case.  I  am  certain 
that  the  writ  of  error  was  not  allowed  withoat  doe 
care  by  the  late  Attorney- General,  and  I  think  it 
was  warranted  by  the  decision  in  the  American 
conrt,  but  now  that  the  whole  question  has  been 
discussed,  this  appears  to  me  to  be  as  plain  a  case 
as  ever  came  before  any  court.  The  first  point 
which  has  been  raised  comes  to  this,  that  if  a  man 
brings  seyeral  suits,  and  gives  false  evidence  in 
aU  of  them,  though  he  may  tell  an  infinity  of 
untruths,  still,  if  his  object  throughout  is  to 
establish  a  claim  to  the  same  property,  it  is  only 
one  perjury,  and  can  only  be  punished  as  a  single 
o£fenoe.  This  is,  to  my  mind,  an  outrageous 
proposition;  it  would  be  monstrous  if  he  could 
not  be  punished  again  when  he  repeats  the  ialse 
statement.  Then  it  is  said  that,  as  the  statutes 
provide  that  he  mav  be  sentenced  to  seven  years 

Eenal  servitude  for  the  offence  of  perjury,  he  cannot 
ave  more  than  that  amount  of  punishment  for 
many  perjuries ;  it  eomes  to  this,  that  he  gets  a 
status  as  a  perjurer,  and  having  been  punished 
ODce  cannot  be  punished  again ;  the  same  argu- 
ment might  be  used  as  to  every  offence — for  in- 
stance, coining.  The  next  point  is  this :  the 
plaintiff  in  error  was  sentenced  to  seven  years' 
penal  servitude  on  one  count  of  the  indictment 
(putting  aside  for  a  moment  the  qaestion  as  to  the 
two  counts),  and  it  is  contended  that  he  ought  to 
have  had  a  sentence  of  fine  or  imprisonment  in 
addition ;  I  doubt  if  he  could  make  that  objection. 
No  doubt  where  the  sentence  should  be  hanging, 
and  a  man  was  sentenced  to  transportation,  he 
could  maintain  a  writ  of  error,  because  there  the 
sentence  imposed  would  be  a  wrong  sentence,  and 
one  not  warranted  by  law ;  but  here  the  plaintiff 
in  error  cannot  say  that  any  wrong  has  been  done 
to  him,  for  his  complaint  is  that  he  did  not  receive 
enough  punishment,  and  therefore,  as  far  as  this 
objection  goes,  T  doubt  if  error  would  lie.  In  any 
case,  however,  it  seems  to  me  that,  on  the  true 
construction  of  the  Act  (2  Geo.  2,  c.  25,  s.  2),  it  is 
not  necessary  that  there  should  be  a  sentence  of 
fine  or  imprisonment ;  the  words  are  ^  judgment 
shall  be  given  that  the  person  convicted  shall  be 
committed  or  transported  accordingly  over  and 
besides  such  punishment  as  shall  be  adjudged  to 
be  infiioted  on  such  person  agreeable  to  the  laws 
now  in  being ;"  I  think  that  the  court  may  or  may 
not  adjudge  fine  or  imprisonment  under  this 
section.  Then  comes  the  objection  on  wldoh  ^e 
writ  of  error  was  allowed.  It  is  oontended  that 
there  cannot  be  a  cumulative  sentence  on  two 
counts  in  the  same  indictment  to  a  term  of 
punishment  exceeding  the  maximum  allowed  for 
one  offence.  The  objection  is  this,  that  a  defen- 
dant may  have  different  punishment  on  two 
separate  counts,  the  one  term  of  punishment 
oommencing  on  the  expiration  of  the  other, 
provided  the  two  together  do  not  exceed  the 
maximum  term  which  could  be  imposed  for  a 
single  offence.  At  common  law  there  was  no  limit 
to  the  duration  of  sentences  of  imprisonment,  the 
only  condition  being  that  imposed  by  Magna 
Gharta  and  the  Bill  of  Bights,  that  they  must  not 
be  excessive,  so  that  in  the  case  of  a  common  law 
sentence  the  di£Sculty  does  not  arise,    llien  it  is 


said  that  the  statute  has  drawn  a  hard  and  fast 
line,  and  has  the  effect  of  limiting  the  power  of 
sentencing  in  the  way  contended  for.  As  to  that 
proposition,  except  the  American  case  of  The 
People  V.  Ideeomh  {uhi  sup.),  which  runs  ooonter 
to  all  the  English  authorities,  no  case  has  been 
cited;  there  is  no  other  authority  favourable  to 
the  contention.  Suppose  a  man  commits  two 
offences,  each  deserving  seven  years'  penal  servi- 
tude, is  the  Grown  to  wait  seven  years  before 
prosecuting  him  for  the  second  offence? — the 
notion  is  preposterous;  or  are  there  to  be  two 
separate  indictments  P  if  so,  what  is  to  happen 
then  P  is  judgment  to  be  respited  on  the  second 
charge  until  the  defendant  has  served  the 
sentence  awarded  on  the  first  P  Is  not  the  more 
reasonable  and  convenient  course  to  join  the  two 
offences  in  different  counts,  and  pass  sentence 
for  both  P  I  can  see  no  justification  for  the 
contention  that  this  cannot  be  done.  I  am 
of  opinion  that  it  is  not  so  in  law,  it  is  not  so 
in  reason,  and  the  authorities  are  against  it 
I  agree  therefore  that  the  sentenoe  must  be 
affirmed. 

Brett,  L.J. — I  have  listened  attentively  to  Mr. 
Benjamin's  argument,  because  I  know  that  every 
point  which  could  be  raised  would  be  put  before 
us,  but  it  has  produced  no  real  effect  upon  my 
mind.    Two  main  objections  have  been  taken,  one 
of  which,  if  correct,  would  be  fatal  to  the  sen- 
tence (unless  amended),  even  if  only  one  term  of 
penal  servitude  had  been  awarded,  while  the  other 
only  goes  to  this,  that  the  second  term  is  not 
warranted  by  law.    These  two  objections  are  now 
brought  forward,  six  years  after  the  passing  of 
the  sentenoe.    As  to  the  first  point,  it  is  said  that 
the  sentenoe  is  wrong,  because  it  was  not  pre- 
ceded by  a  nominal  sentenoe  of  fine  or  imprison- 
ment.   This  is  re&dly  of  no  consequence,  beoaose 
the  sentenoe  could  be  amended  if  it  were  neces- 
sary, but  it  is  important  to  give  an  opinion  on  the 
question,  for  it  turns  on  the  construction  of  2 
Geo.  2,  c.  25,  s.  2 ;  I  am  of  opinion  that  that  is  an 
enabling  section,  and  empowers  the  court  to  add 
to  the  common  law  punishment  a  sentenoe  of 
transportation  (now  penal  servitude),  or  to  give 
such  sentence  in   substitution  for  the  common 
law  punishment.    I  think  the  words  of  the  statote 
give  a  strong  indication  of  the  view  that  the  court 
may  adjudge  the    common  law  punishment   in 
addition  to  penal  servitude,  or  may  not  do  so,  as 
seems  right.    It  is  said  that  on  other  trials  which 
have  been  referred  to  I  took  another  view,  and 
gave  a  short  sentence  of  imprisonment  in  addition 
to  a  term  of  penal  servitude,  but  that  was  only  by 
way  of  precaution,  and  is  no  authority  to  the 
contrary  of  what  we  are  now  deciding.     It  is 
obvious  that  the  judge   has    power   to   add  a 
previous  sentence    of  imprisonment  to   a   sen- 
tence  of    penal    servitude,    but   this    does   not 
show  that  he  has  not  power  to  omit  suoh  previous 
sentenoe.    According  to  our  unanimous  oonstroo- 
tion  it  is  an  enabling  section.    Then  there  is  the 
main  objection.    It  is  argned  that  there  were  not 
two  offences.      It  is  not  necessary  to  consider 
what  the  law  is  with  regard  to  two  perjuries 
taking  place  on  one  trial.    Here  there  were  two 
•absolutely  distinct  and  separate  offences.     It  is 
said  that  because  they  are  charged  in  the  same 
indictment  they  are  only  one  offence ;  but  I  think 
that  during  the  last  800  years  the  contrary  has 
been  the  law,  and  it  has  often  been  so  ruled,  and 
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it  seems  to  me  that  separate  oonnts  are  eqaiyalent 
to  separate  indirttments.  Then  it  is  said  that  this 
ooants  do  not  end  "af^iasfe  the  form  of  the 
stotate,"  &o, :  if  the  offeuoe  is  the  resnlt  of  a 
statute  that  mnst  be  pnt  in ;  otherwise  it  need 
not  TheD,  can  the  punishment  for  che  second 
offeDce  be  postnoned  nntil  after  the  first  panish* 
ment  is  overP  This  has  been  decided  by  the 
House  of  Lords  in  Wilkes*  case,  A  speoifio 
question  was  there  put  to  the  judges  by  the  Honse 
of  Lordn  in  these  words :  "  Whether  a  judgment 
of  imprisonment  against  a  defendant,  to  oommenoe 
from  and  after  the  determination  of  an  imprison- 
ment to  which  he  was  before  sentenced  for  another 
offence,  is  good  in  law  P"  There  was  no  reference 
there  to  nne  of  several  indictments,  and  the 
question  was  answered  in  terms  by  the  judges : 
"That  a  judgment  of  imprisonment  against  a 
defendant,  to  commence  from  and  aftor  the  deter- 
mination of  a  imprisonment  to  which  he  was 
before  sentenced  for  another  offence,  is  sood  in 
law  "  (4  Burrow,  at  page  2579 ;  19  Howelrs  State 
Trials,  1127*1136).  That  question  and  answer 
are  entirely  irrespective  of  whether  the  offences 
were  included  in  one  indictment  or  two,  and  the 
law  has  been  so  interpreted  ever  since.  The 
question  of  the  House  of  Lords  in  that  oase  was 
whether  tbe  court  could  postpone  the  commence- 
ment of  the  second  sentence  until  the  expiration 
of  the  first.  The  judges  gave  one  limitetion, 
"that  the  punishment  shall  take  place  before  a 
total  dismission  of  the  party ;  a  punishment  shall 
not  hang  oyer  a  man's  head  when  he  has  once  been 
discharged:"  (19  Howell's  State  Trials,  1133.) 
They  seemed  to  consider  it  not  right  to  postpjone 
the  commencement  of  the  second  term  oi  punish- 
ment to  a  period  later  than  the  prisoner's  dis- 
mission from  the  first.  But  then  they  continue, 
**  But  whilst  he  remains  under  a  stote  of  punish- 
ment, whilst  he  is  suffeiini^  one  part  of  his 
punishment,  he  is  verr  properly  the  object  of  a 
different  kind  of  punishment  to  take  place  during 
tbe  continuance  of  the  former,  or  immediately 
after  the  end  of  it : "  (IbicL)  B,  t.  WiUiams, 
Gregory  y.  The  Queen,  and  B.  y.  Bohinson  (tM 
9wp,)  are  all  to  the  same  effect.  Mr.  Benjamin 
dted  7  A  8  Qeo.  4,  o.  28,  s.  10,  and  said  that 
because  that  proyision  was  required  for  cases  ot 
felony,  somethiug  of  the  kind  is  also  required 
for  cases  of  misdemeanour.  That  section  was 
passed  after  the  answer  of  the  judges  in  WUkes* 
oase  had  been  given,  as  Blackburn,  J.  says  in  B.  v. 
Outbtuh  (L.  Bep.  2  Q.  B.,  at  p.  381),  "  to  give  the 
courts  the  same  power  in  cases  of  felony  as  they 
had  at  common  law  in  misdemeanours.'  There- 
fore this  argument  is  turned  against  Mr.  Benja- 
min by  this  opinion  of  Blackburn,  J.  Mr.  Benja- 
min says  that  this  rule  applies  only  where  the 
defendant  is  in  prison ;  but  he  is  really  in  prison 
when  the  sentence  is  passed ;  the  sentence  always 
begins  ht>m  a  date  prior  to  the  time  at  which  it 
is  passed.  What  Blackburn,  J.  says  shows  that 
tbe  law  is  the  same  as  to  felony  and  misde- 
meanour, and  that  is  a  strong  authority  against 
the  view  adopted  by  the  American  judges. 
It  is  said  that  l^  statute  three  felonies  are 
expressly  allowed  to  be  joined  in  oases  of 
embezzlement.  But  that  enactment  relates  to 
procedure,  not  to  punishment,  and  it  only  took 
■way  the  power  to  quash  the  indictment  for  mis- 
joinder, or  put  the  prosecutor  to  his  election,  in 
to  which  it  applies.     Then  there   is  the 


American  decision,  The  People  v.  Lieotmb  {uhi 
ifi*pJ).  1  am  always  anxious  to  hear  what  has 
bc^n  decided  by  the  courte  and  judges  in  America, 
and  what  views  they  have  token  on  any  pointo 
coming  before  us  ;  but  here  the  proposition  seems 
to  be  that  if  one  sentence  follows  another  the  two 
toflcether  shall  not  exceed  the  extreme  amount 
which  could  have  been  awarded  for  one  of  the 
offences.  With  deference,  and  with  candour,  I 
confess  that  I  can  see  no  reason  in  form  or  in 
substance  for  the  conclusion  arrived  at  in  that 
case ;  it  seems  to  me  to  be  only  a  judicial  declara- 
tion that  it  is  so.  The  question  is  dealt  with  by 
Patteson,  J.  in  O'Oannell  v.  The  Queen  (11  01.  k 
F.  at  p.  261),  and  what  he  says  there  shows 
that  it  was  his  opinion  that  where  the  commence- 
ment of  the  second  sentence  is  postponed  till  the 
conclusion  of  the  first,  it  is  no  oojection  that  the 
agt^regate  exceeds  the  maximum  which  could  be 
awarded  for  one  offence.  This  seems  to  me  to 
be  an  irresistible  inference  from  the  language 
used.  In  B,  v.  Bohinson  {ubi  sup.),  while  deciding 
that  a  sentence  of  two  years  imprisonment  was 
incorrect,  the .  judges  said  "  that  there  should 
have  been  consecutive  judgments  of  one  year's 
imprisonment  each."  It  is  true  that  it  is  not  a 
decision,  but  it  shows  very  clearly  what  the 
opinion  of  the  judges  on  this  point  was,  and  what 
Blackburn,  J.  said  in  B.  y.  GuUnuh  (ubi  eup,)  id 
also  a  strong  anthwity  to  the  same  effect  I 
am  therefore  of  opinion  that  this  is  a  perfectly 
clear  case,  and  that  the  sentence  imposed  was 
warranted  by  law. 

Judgment  affirmed. 

Solicitor  for  the  plaintiff  in  error,  Edmwid 
Kimber, 

Solicitor  for  the  Grown,  The  SoUeitor  to  the 
Treasury. 

HIGH    COURT   OF   JUSTICE. 

QUBBITS  BBNOH  DIVISION. 

Tuesday,  May  4,  1880. 

(Before  Lush  and  Fibld,  JJ.) 

Sfsab  (app.)  V.  BoDMiH  Uniok  (resps.).  (a) 

Poor  rate — Liability  to  be  rated — Market-house — 
Occupier  of  a  staU  not  a  ftatwre—4S  Elia.  e,2,s.l 
— 55  Cko.  8,  c.  Ixxxv.  (Bodmin  Local  Act). 

Where  stalls  in  a  mwrket-hotue,  which  are  not  fia^ 
tures  to  the  soU,  are  let  to  persons  who  have  the 
use  and  occupation  of  them  onJy  on  certain  days 
and  between  stated  hours,  and  on  other  occasions 
are  excluded  from  the  market-house^  such  persons 
are  not  within  43  Eliz.  c  2,  so  as  to  render  them 
Uahle  to  be  rated, 

J.  8.  was  a  butcher  to  whom  two  stalls  in  the  market- 
house  were  let  by  the  mayor  of  B,  for  a  year  from 
the  2MK  Aug,  1878  to  the  23rc2  Aug.  1879.  In 
Feb,  1879  /.  8.  was  raited  to  the  poor  as  occupier 
of  the  two  stalls,  against  which  rale  he  appealed. 
The  staUs  in  the  market-house  a/re  not  afiaed  to 
the  soU  or  floor,  and  there  was  no  agreement  that 
the  appellamVs  stall  should  always  be  vn  the  same 
place.  The  marke^house  is  used  for  various 
purposes,  and  as  a  market-place  on  Wednesdays 
and  8aturdays  only.  Except  on  those  days  the 
stall-holders  as  such  home  no  right. to  be  in  ihe 
market-house,  and  on  the  market  days  their  use 

(o)  B<*ported  hy  \V.  P.  Evbrslhy.  Baq..  BarriBeer-at-lAir. 
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and  occupation  of  the  stalls  are  limited  to 
certain  hours.  The  stalls,  after  being  removed, 
are  not  always  put  hack  in  the  exactly  same  spot, 
but  only  preserve  their  relaiive  position  to  each 
other. 
Held,  thai  the  occupation  of  these  stalls  under  such 
circwmstances  was  not  such  occupation  under  43 
Eliz,  c.  2,  as  to  render  the  occupier  liable  to  be 
rated  to  the  relief  of  the  poor. 

This  was  a  case  stated  by  jnstioes  under  12  A  13 
Yict.  c.  45,  8. 11,  as  follows  : — 

1.  The  appellant,  James  Spear,  is  a  butcher 
carrying  on  his  business  at  Bodmin,  in  the  county 
of  Cornwall. 

2.  The  respondents  are  the  guardians  of  the  poor 
for  the  poor  law  union  of  Bodmin.  The  Bodmin 
Market-house,  hereinafter  mentioned,  is  situate 
within  the  respondents'  poor  law  union. 

3.  The  rate  for  the  relief  of  the  poor,  in  respect 
of  which  this  appeal  is  brought,  was  made  by  the 
respondents  and  duly  allowed  in  the  month  of 
February  1879.  The  appellant,  James  Spear,  was 
rated  as  the  occupier  of  two  stalls  in  Bodmin 
Market,  of  which  the  Corporation  of  Bodmin  were 
the  owners. 

4.  By  an  Act  of  Parliament  passed  in  the  fifty- 
fifth  year  of  the  reign  of  His  late  Majesty  King 
George  III.,  being  55  Gko.  3,  c.  Ixzzv.,  the  mayor, 
aldermen,  and  burgesses  of  the  borough  of  Bodmin 
were  authorised  and  empowered  to  erect  a  market- 
house  within  the  said  borongh. 

5.  The  mayor,  aldermen,  and  burgesses,  shortly 
after  the  passing  of  the  said  Act,  in  pursuance  of 
the  powers  which  such  Act  conferred  upon  them, 
duly  erected  a  market-house  in  the  borough.  Such 
market-house  consists  of  a  large  open  space,  room 
or  hall,  which  for  convenience  is  hereinafter  called 
the  market-house,  and  is  of  rectangular  shape, 
open  to  the  roof,  which  is  of  wood  and  slate,  and 
lighted  by  glass  windows  in  the  roof,  the  roof 
being  supported  by  pillars.  This  room,  or  hall,  or 
market-house,  is  inclosed  by  four  walls,  with 
three  large  iron  gates  in  the  soubhem  wall,  and 
three  smaller  ones  in  the  northern  wall.  The  floor 
is  of  stone  from  the  southern  wall  to  within  thirty 
feet  of  the  northern  wall,  where  it  is  then  made  of 
wood  for  the  whole  width  of  the  house  right  up  to 
the  northern  wall ;  at  the  junction  of  the  stone 
and  wooden  floors  a  stone  staircase,  about  ten  or 
twelve  feet  wide,  with  a  flight  of  twelve  or  flfteen 
steps  leads  to  an  open  space  beneath  the  room, 
hall  or  market-house.  This  open  space  below  is 
co-extensive  with  the  wooden  portion  of  the  floor- 
ing in  the  market-house,  and  is  about  fifty  feet 
broad,  thirty  feet  long,  and  about  fifteen  feet  high, 
and  is  used  for  a  fire-engine  house.  The  whole  of 
such  space  underneath  the  floor  is  within  the  walls 
of  the  market-house.  The  market-house  itself 
now  contains  no  fixed  articles  of  any  description 
except  the  pillars  above  mentioned.  The  floor 
(when  the  stalls  hereinafter  mentioned  and  a 
balustrade  placed  around  the  wall  of  the  stone 
staircase  are  taken  away)  is  clear  and  almost 
leveL 

6.  The  market-house  does  contain,  however,  a 
number  of  stands  or  stalls,  the  larger  proportion 
of  which  were  originally  intended  tor  the  use  of 
butchers,  but  some  of  them  are  used  by  other 
tradesmen,  who  use  other  stalls  or  standings  espe- 
cially set  apart  for  them.  The  batchers'  sttJls, 
which  consist  of  wooden  frames  with  iron  stays 


and  hooks  for  suspending  meat,  were  originally 
fixed  to  the  granite  flooring  by  means  of  iron 
cramps  run  in  with  lead ;  but  on  or  about  the  14th 
day  of  June  1872  these  cramps  were  cut  off  for  the 
purpose  of  removing  the  stalls,  onaocountof  some 
public  entertainment,  and  they  have  not  since 
been  restored.  The  stalls  stand  on  the  floor,  and 
occupy  the  same  relative  positions  in  the  house 
now  as  they  did  before  they  were  severed,  tiome 
of  the  stalls  are  let  by  the  year,  subject  to  certain 
conditions  which  are  set  out  in  the  appendix,  bat 
others  are  set  apart  for  casual  occupiers.  Any 
stranger  may  apply  for,  and  the  mayor  may  grant 
to  him,  the  use  of  any  of  the  stalls  so  set  aput  for 
casual  occupiers  for  the  market  day  of  any  particular 
week,  but  the  right  of  a  casual  occupier  to  a  stall 
so  taken  by  him  only  extends  to  one  Wednesday 
and  one  Saturday,  a  distinction  (among  others) 
which  exists  between  a  yearly  and  a  casoal  or 
weekly  occupier  being,  that  whereas  the  former 
always  occupies  a  stall  standing  in  the  same  place 
relatively  to  the  other  stalls  in  the  market-house 
on  each  succeeding  market  day  during  the  year 
for  which  it  is  let  to  him,  the  latter  cannot  insist  on 
doing  so,  as  be  hires  the  stall  for  use  on  the  market 
days  of  one  week  only.  The  mayor  for  the  time 
being,  by  virtue  of  one  of  the  borongh  charters,  is 
clerk  of  the  market  (not  of  the  market-house),  and 
on  his  accession  to  the  mayoralty  is  sworn  faith- 
fully to  discharge  the  duties  of  bis  office,  and  since 
the  passing  of  the  Act  referred  to  in  paragraph  4  of 
this  case,  he  has,  with  the  sanction  of  the  town 
council,  carried  out  the  duties  and  exercised  the 
rights  respectively  imposed  upon  and  reserved  to 
them  by  virtue  of  that  Act  with  respect  to  the 
market-house.  The  rents  payable  by  the  several 
occupiers  of  the  stalls  taken  by  the  year,  as  well 
as  the  tolls  paid  by  the  casual  stallholders,  are 
collected  every  Saturday  by  a  person  who  is  ap- 
pointed and  paid  by  the  council  for  this  and  for 
other  services,  and  who  is  locally  known  as  the 
mayor's  servant. 

7.  On  market  days  the  stalls  stand  in  rows  in 
the  market-house.  All  the  butchers'  stalls  are  of 
the  same  construction  and  pattern,  and  nearly  of 
the  same  size,  and  when  on  any  particular  occa- 
sion they  have  become  intermixed,  the  specific 
stall  theretofore  occupied  by  any  one  butcher  has 
not  of  necessity  been  restored  to  him,  but  his  right 
to  the  stall  has  been  deemed  to  be  satisfied  by  his 
retaining  the  same  relative  position  in  a  certain 
row  of  stalls  which  he  theretofore  occupied,  the 
mayor,  as  the  representative  of  the  council,  deter- 
mining all  questions  that  arise  between  the  stall- 
holders themselves  or  between  any  individual  stall- 
holder and  the  town  council.  The  appellant  anfd 
the  other  stallholders  in  the  same  trade  renting 
stalls  for  a  fixed  period  of  a  year  have  a  rij^hb, 
however,  to  retain  the  same  relative  positions 
or  order  of  standing,  and  the  rentals  of  the 
stalls  vary  according  to  their  relative  po- 
sitions; so  that,  for  instance,  a  butcher  who 
rents  the  first  stall  in  a  row  pays  more 
than  the  one  who  rents  the  last  stall  in  the  same 
row,  and  is  entitled  to  be  placed  accordingly.  It  fre- 
quently happens  that  the  market- house  is  required 
for  purposes  other  than  market  purposes,  sach  as 
bazaars,  concerts,  and  other  public  entertainments, 
and  on  such  occasions  the  stalls  can,  if  necessary, 
be  removed  and  the  floor  cleared,  thouj^h,  should 
the  stalls  be  required,  they  are  used  on  such 
^  oocasions.    In  instances  where  the  stalls  are  re- 
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moved  for  any  suoh  purposes  as  these,  they  are  by 
the  next  market  day  placed  back  on  the  same  part 
of  the  market- bouse  as  they  usually  occupy,  but 
UDce  they  were  severed  from  the  fioor  they  have 
not  always  after  removal  for  the  purpose  of  public 
entertainments  been  restored  to  exactly  the  same 
position  (to  within  a  few  inches)  from  which  they 
were  removed.  The  use  of  the  market-house  on 
occasions  such  as  these  (on  days  other  than  Satur- 
days only)  has  hitherto  been  granted  or  refused 
by  the  mayor,  as  the  representative  of  the  town 
council,  without  any  reference  whatever  to  the 
stallholders.  Subject  to  the  rights  of  the  stall- 
holders, as  shown  in  the  documents  set  forth  in 
the  appendix  to  this  case,  complete  possession  of 
the  market- house  is  retained  by  the  mayor  for  the 
time  beinff,  at  the  representative  of  the  council, 
the  80-oa!led  mayor's  servant  keeping  the  keys, 
opening  the  market-house  at  7  a.m.  on  days  on 
which  it  is  in  use,  closing  it  at  10  p.m.,  and  allow- 
ing no  one  to  remain  in  after  that  hour,  and 
keeping  it  in  proper  order. 

8.  The  stalls  occupied  by  the  appellant  were 
butcher's  stalls,  and  were  let  to  him  on  the  24th 
Aug.  1878  (subject  to  the  conditions  contained  in 
the  Appendix,  which  were  read  at  the  auction  or 
public  letting  held  on  that  day),  for  the  term  of 
one  year  from  the  24th  Aug.  1878  to  the  23rd 
Aug.  1879.  The  market  days  are  on  Wednesdays 
and  Saturdays,  the  latter  being  the  only  day  on 
which  the  market-house  is  regularly  used  by  the 
stallholders.  On  occasions  when  any  butcher  has 
failed  to  attend  on  one  of  the  market  days,  the 
mayor,  as  representing  the  council,  has  occasionally 
assumed  the  right  to  let,  and  has  let  his  stall  to 
another  person  for  the  day.  The  stallholders  are 
not  precluded  by  the  conditions  of  letting,  which 
are  set  out  in  the  Appendix  and  are  to  he  taken 
as  forming  part  of  this  case,  from  uuderlettiuff 
their  stalls,  but  on  a  recent  occasion,  when  a  stall 
taken  by  the  year  had  been  underlet,  the  mayor 
caused  the  goods  of  the  under-lessee  to  be  removed 
from  and  refused  to  allow  him  to  occupy  such 
stall. 

9.  The  bye-laws  of  the  said  market,  which  are 
referred  to  in  the  conditions  of  letting,  are  set  out 
in  the  Appendix,  and  are  to  be  taken  as  forming . 
part  of  tills  case. 

10.  Subject  to  the  question  whether  the  appel- 
lant is  as  a  stallholder  in  the  said  market-house 
liable  to  be  rated  at  all,  it  is  for  the  purposes  of 
this  case  to  be  taken  that  the  poor  rate  of  February 
1879,  on  which '  the  present  question  arises,  was 
made  in  due  and  regular  form  of  law,  and  that  the 
appellant  applied  in  due  and  regular  course  of  law 
against  being  rated,  and  no  point  is  raised  by 
either  party,  either  as  to  the  manner  in  which 
suoh  poor  rate  was  made  or  as  to  the  mode  in 
which  the  appeal  against  it  has  been  brought  and 
prosecuted  by  the  appellant. 

The  question  for  the  opinion  of  the  court  is. 
Whether  on  the  above  facts  the  appellant  is  or  is 
not  liable  to  be  rated  in  the  manner  stated  in 
paragraph  3  of  this  case.  If  the  opinion  of  the 
court  shall  be  in  the  affirmative,  then  judgment 
is  to  be  entered  for  the  respondents  with  costs.  If 
the  opinion  of  the  court  shall  be  in  the  negative, 
then  the  judgment  is  to  be  entered  for  the  appel- 
laat  with  costs. 

The  material  conditions  of  auction  sale  for  let- 
ting the  butobers'  stalls  in  the  market- boose  in  the  > 


borough  of  Bodmin,  held  the  24th  Aug.  1878,  were 
as  follows : 

1.  The  bntohers'  stalla  to  be  let  by  aaotion  as  hereto 
fore  hv  the  oonnoil,  from  the  24th  Aug.  to  the  2Srd  Aug. 
1879,  both  days  inclusive. 

2.  Each  oooupant  of  a  stall  at  a  rental  of  not  less  than 
62.  per  year  to  nave  the  preference  of  hia  stall  at  the  same 
rental,  he  taking  the  next  adjoining  stall  at  the  same 
rental  if  not  less  than  61.  All  other  staJls  to  be  put  up 
at  51.  and  knocked  down  to  the  highest  bidder. 

3.  The  council  will  not  receive  a  greater  or  less  rent 
than  2ff.  7d.  per  week  from  an  occasional  occupier  of  a 
butcher's  stful  or  standing,  nor  receive  a  greater  yearly 
rent  than  61.  nor  less  than  51.  1«.  for  each  butoher's 
standing,  except  the  weekly  sum  of  4d.  for  lighting  and 
cleaning  the  market-house  and  weighing  at  the  town 
scales. 

4.  No  butcher  to  use  any  other  stalls  than  those 
allotted  to  him  by  the  collector  of  rente. 

5.  The  town  council  reserve  to  themselves  free  liberty 
to  use  tiie  said  market-house  and  butchers'  stalls  other 
than  on  market  days,  in  such  manner  and  for  suoh  pur- 
poses as  the  mayor  for  the  time  being  shall  think  fit. 

6.  That  in  case  any  difference  or  dispute  shall  arise 
touching  the  amount  demanded  by  the  collector  or  the 
general  manaffomeut  or  collection  thereof,  such  diif erence 
or  dispute  shall  be  determined  by  the  maj^or  for  the  time 
bein^  of  tiie  said  borough,  and  his  determination  shall  be 
bindmg  and  conduaive. 

By  rule  6  of  the  Bodmin  market  regulations : 

Every  person  breaking  or  evading  any  or  either  of  the 
foregoing  rules,  orders,  regulations,  or  bye-laws,  shall 
for  we  first  offence  forfeit  and  pav  the  sum  of  5a.,  ajid 
for  the  second  offence  the  sum  of  lOs.,  and  for  the  third 
offence  within  the  space  of  one  year  the  sum  of  lOa.,  and 
be  further  liable  (if  a  seller)  to  be  excluded  from  the 
market  for  any  period  not  exoeeding  six  months. 

By  rule  7 : 

The  market  gates  to  be  unlocked  at  seven  o'clock  in 
the  morning  every  Saturday,  and  to  remain  ooen  till  the 
hour  of  ten  in  the  evening,  and  to  insure  regularitv,  the 
market  bell  will  be  rung  at  intervals  of  thirtv  and  fifteen 
minutes  before,  and  again  at  the  hour  fixed  for  closing 
the  markets,  immediately  after  which  the  public  lights 
will  be  extinguished  and  the  gates  shut. 

By  rule  8 : 

The  grates  every  Wednesday  to  be  dosed  at  four 
o'clock  m  the  afternoon. 

By  sect.  1  of  43  Eliz.  c.  2  : 

Be  it  enacted  ....  that  the  churchwardens,  &o.  .  .  . 
shall  raise  by  taxation  of  everjr  inhabitant,  parson, 
vicar,  and  other  and  every  occupier  of  lands,  nouses, 
tithes,  coal  mines,  or  saleable  underwoods  in  the  parish 
.  .  .  competent  sums  of  money  for  the  relief  of  the  poor. 

put  Lewie  for  the  appellant. — The  appellant 
does  not  occupy  always  the  same  spot  in  the  market, 
but  only  the  same  relative  position  with  respect 
to  the  other  stallholders ;  one  of  the  stalls  that  he 
has  hired  for  the  year  is  third  from  the  market 
gate,  and  all  that  he  is  entitled  to  is  that  on  ev^ry 
market  day  his  stall  shall  be  third  from  the  gate ; 
but  neither  be  nor  the  respondents  have  entered  into 
any  agreement  that  he  is  to  occupy  exactly  the 
same  portion  of  ground.  The  occupant  of  a  stall 
paying  a  rental  of  61.  a  year  has  on  the  expiir  of 
his  year  of  occupation  the  right  of  refusal,  and  his 
stall  is  not  put  up  to  auction  with  the  others,  but 
this  right  is  not  mdefeasible :  (rule  6  of  the  rules 
and  regulations  and  bye-laws  of  the  Bodmin 
market,  ubi  sup,)  This  is  not  a  demise  of  a  por- 
tion of  the  realty  of  the  market-house,  but  a  mere 
easement,  and  the  grant  of  an  easement  is  not 
rateable : 

Reg,  V.  8t.  Martin' a-^n-the-FiOds,  3  Q.  B.  N.  S.  204; 
'London   and  NortK-Westem  Railway  Company  v. 
Buekmaster,  L.  Bep.  10  Q.  B.  70,  Ex.  Ch.  444 ;  31 
L.  T.  Bep.  N.  S.  835;  44 L.  J.  29, 180,  M.  C.  j 
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Hancock  y.  Austin,  14  G.  B.  N.  S.  684 ; 

Reg.  y.  Assessment  ConvnUttee  of  8i  PtmcrM,  2  Q.  B. 

Diy.  581 ;  87  L.  T.  Bep.  N.  S.   126;  46  L.  J.  243, 

M.  0. 

Petheram,  Q.C.  for  the  respoDdents. — The  appel- 
lant has  an  intereat  in  the  soil  of  the  market- 
tionse  of  which  he  was  an  occupier  daring  the 
term  of  his  demise;  these  stalls  were  origmally 
fastened  to  the  ground,  and  it  is  only  since  1872 
that  they  have  been  severed.  The  appellant  has 
now  the  right  to  have  his  stall  practically  in  the 
same  position  on  all  market  days ;  there  was  an 
actual  demise  to  him.  [Lush,  J. — The  question 
is  whether  the  occupier  is  such  an  occupier  within 
the  statute  of  Elizabeth  {ubi  8up,),  that  is,  has 
exclusive  and  permanent  occupation?]  There  is 
such  exclusive  occupation  as  would  enable  the 
appellant  to  maintain  trespass,  and  the  occupation 
of  the  occupier  need  not  be  for  the  whole  term  of 
the  year:  (Reg,  v.  81.  Martin* s-in- the- Fields  {uhi 
Bup.)  In  the  cafie  of  Beg,  y.  Aseessment  Committee 
of8t,  PanercLs  (ubi  stvp.)  Willing  had  a  mere'licence 
to  use  the  hoarding,  but  here  the  appellant  had 
more  than  a  licence. 

Pitt  Lewis,  in  reply,  distinguished  Beg.  v.  8t, 
Martin's  in-the-Fields  (3  Q.  B.  N.  S.  204),  and 
cited 

HoUedge*8  ease,  2  Bobert.  Bep.  288. 

Lush,  J. — The  appellant  is  entitled  to  our  judg- 
ment.— In  this  case  the  demise  is  not  the  question, 
but    whether   he   is    the   occupier  of  a  definite 
portion  of  the   soil   of   the    market-house,  and 
whether  he  is    the    exclusive  occupier  of  such 
defined  portion.    It  is  true  that  by  the  Bodmin 
Market  Act  (ubi  sup,),  the  oorporation  have  the 
power  to  let  the  stalls  for  either  temporary  use  or 
more  permanently  by  way  of  demise ;  and  we  know 
what  they  have  done  under  the  powers  of  that 
Act ;  they  put  up  for  sale  by  auction  these  stalls 
which  are  not  fixed  into  the  soil ;  and  they  ^ve  a 
j)reference,  or  right  of  refusal,  to  any  occupier  of 
li  stall  who  pays  a  rental  of  not  less  than  61,  a 
year ;  thev  also  fix  the  rent  of  these  stalls  on  a 
graduated  scale ;  the  occupier  who  has  the  inner- 
most stall  in  a  row  pays  less  renc  than  the  occupier 
uf  an  outside  stall,  on  the  ground  that  the  chances 
of  trade  are  less  in  his  favour.    The  stalls  are 
movable,  and  on  market  days  are  placed  in  rows 
in  the  market- house ;  they  are  nearly  of  the  same 
size  and  construction,  and  whenever  thev  have 
l)een  removed  and  become  mixed   the   identical 
Htall  used  by  any  one  occupier  has  not  necessarily 
l>een  restored  to  him,  but  his  right  to  the  stall  has 
been    deemed    to    be    satisfied    by  his  retaining 
the  same  position  as  before  which  he  occupied  in 
the  same  row  of  stalls.   These  stalls  are  sometimes 
altogether  removed  and  mixed  up,  for  we  find  that 
the  market-house  is  at  times  used  for  public  enter- 
tainments,   such  as  bazaars  and  concerts;    and 
when  the  stalls  are  put  back  they  are  placed  back 
in  the  same  part  of  the  market,  but  not  necessarily 
on  the  exact  spot  of  ground  which  they  had  pre- 
viouslj  occupied,  nor  does  the  same  stall  always 
occupy  the  same  portion  of  the  soil  of  the  market- 
house  as  before.    On  referring  to  the  7th  para- 
graph of  the  case  we  find  that  the  right  which 
•  he  appellant  purchased  was  the  right  to  have 
possession  of  his  particular  stall,  but  not  in  any 
particular  part  or  portion  of  the  market-house, 
provided  that  its  relative  position  is  maintained 
with  reference  to  the  other  staUs     Mr.  Petberam 


cited  the  case  of  Beg,  v.  8t,  Martin* s-in-the-Fidds 
(ubi  sup,)  as  an  authority  in  his  favour ;  but  that 
case  was  not  decided  upon  the  statute  of  43  Elis. 
c.  2  (ubi  sup.),  but  a  particular  statute,  the  wordi 
of  which  were  much  wider  than  those  of  the  statute 
of  Elizabeth,  which  governs  this  case. 

Field,  J. — I  am  of  the  same  opinion.  The  real 
question  is,  whether  this  appellant  is  the  ocoapier 
of  houses  or  lands  under  43  Eliz.  a  2.  The 
occupier  must  be  more  than  entitled  to  walk 
about  or  use  his  premises  for  a  limited  period  of 
time,  which  the  appellant  under  the  market  regu- 
lations is  not  permitted  to  do.  Again,  does  the 
appellant  enjoy  the  permanent  possession  of  a 
definite  portion  of  the  soil  from  which  he  can  at 
all  times  exclude  others  P  If  he  doen  not,  and  is 
merely  in  the  habit  of  using  and  enjoying  these 
premises  at  stated  intervals,  subject  to  rules  which 
affect  his  control  over  them,  his  possession  does 
not  amount  to  that  occupation  under  the  statute  of 
Elizabeth  which  would  render  him  liable  to  be 
rated. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Ooode,  Kingdon,  and 
Gotton,  for  B.  P,  Edyvean,  Bodmin. 

Solicitors  for  the  respondents,  G,  E,  PhUbriek, 
for  P.  /.  WaUis,  Bodmin. 


Thursday,  May  27, 1880. 

(Before  Cogkburk,  G. J.,  Lush  and  Manistt,  JJ.) 

Bbo.  v.  Platts.  (a) 

Public  TieaUh — Old  road  straightened  and  im- 
prooed — Indosure  of  old  road  by  adjoining 
owner  with  leave  of  6^  wUhorities — EUxtdindiet' 
ment — OonvicHon — 8treet  distinguishable  from 
highway — Obliteration  of  highway — 5  ^  6  WiU, 
4,  c.  50,  8,  91 ;  10  ^  11  Vict,  c,  34,  ss.  3,  66» 
67 ;  38  ^  39  Vict,  c,  55,  ss.  4,  149,  154. 

Before  a  high  road,  which  is  not  a  street  within  the 
Towns  Improvement  Glauses  Act  1847  and  the 
Public  Health  Act  1875,  can  be  obliterated  and 
dealt  with  as  no  longer  a  highway,  it  is  necessary 
to  obtain  a  decision  and  orde^  of  a  court  of 
quarter  sessions  to  that  effect. 

The  Highway  Oo^nmiesioners  for  B.  diverted^ 
alt^redn  and  widened  a  high  road  named  P.-lane, 
but  did  not  obtain  a  decision  and  order  of  quarter 
sessions  obliterating  and  altering  the  steUus  of 
the  old  road  condemned  by  them.  This  high  road 
was  not  a  street  with  continuous  rows  of  houses 
on  either  side^  but  was  in  a  svhurb  of  a  town 
with  detached  mansions  at  irregtilar  intervale, 
and  on  one  side  there  ran  a  garden  waU,  The 
commissioners  gave  in  exchange  to  P.,  the  dsfen^ 
dant,  a  cor^siderahle  portion  of  the  old  road,  mnd 
allowed  him  to  advance  and  erect  his  g%rden  wall 
over  it,  so  thai  for  some  distance  U  bordered  upon 
and  touched  one  side  of  the  new  road.  0.,  the 
prosecutor,  complained  Oiot  this  wall  lessened  the 
value  of  his  property  by  damaging  hie  frontage^ 
and  aUegea  that  the  commissioners  were  not 
legally  a'jUhorised  to  sell  or  exchange  to  the  defen* 
dant  the  portion  of  the  old  road,  and  that  the 
loiter  was  not  entitled  to  buHd  the  wall,  but  WM 
infringing  the  rights  of  the  public  0,  not  suc^ 
ceeding  in  his  complaint  indicted  P.  far  unlaw 
fuHy  ar^  injuriously  obstructing  the  highway, 

(•)  Baportad  by  W.  P.  ByBasLBT,  Eiq^  BaRiat«r4l-Law. 
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A  formal  verdict  of  guilty  (zgainst  P.  was  entered 
for  the  Crown,  and  the  qtMstion  of  law  muolved 
woe  reserved  for  the  eonaideration  of  the  full 
eourt. 
Held,  that  the  verdict  was  right,  and  thai,  as  the 
locns  in  quo  was  not  a  street  within  the  mean' 
ing  of  the  Acts  of  1847  and  1875.  the  commis' 
sioners  not  having  applied'  to  the  Oourt  of 
Qaarfer  Sessions  for  an  order  ohlUerating  the 
highway  were  not  empowered  to  exchange  or  8(*ll 
to  the  defendant  such  portion  of  the  highway,  and 
that  the  defendant  was  not  legally  ailihorised  to 
erect  the  wall  in  question. 

This  was  a  rale  calling  upon  the  prosecator  co 
showcanBe  why  the  verdict  obtained  by  the  Crovvn 
m  this  case  should  not  be  set  aside  and  a  verdict 
entered  for  the  defendant,  or  why  a  new  trial 
should  not  be  had  upon  the  ground  that  the 
learned  judge  misdirected  the  jury  in  telling  them 
that  the  board  had  no  power  to  allow  any  building 
to  be  set  forward  on  the  public  highway. 

The  material  facts  of  the  case  are  as  follows : — 
In  1874  James  Graven,  the  prosecutor,  pur- 
ohased  some  land  from  one  Lane  Fox,  and  about 
the  same  time  Mathew  Platts  the  defendant  pur- 
chased from  the  same  vendor  some  adjoining  land. 
Both  these  properties  adjoined  an  old  highway  called 
Priesthorpe-lane,  the  locus  in  quo,  which  at  this 
part  was  a  narrow  lane  with  a  sharp  curve.  The 
property  in  question  comes  within  the  jurisdiction 
of  tbe  Biugley  Improvement  Commissioners,  who 
in  1874  were  desirous  of  widening  the  said  Pries- 
thorpe-lane, and  cutting  a  straight  road  along  the 
arc  of  the  curve.  In  1878  they  proceeded  to  carry 
out  the  diversion  and  alteration  of  the  old  road. 
The  prosecutor  objected  to  the  plans  of  the  com- 
missioners, as  the  latter  wished  to  take  more  land 
from  him  than  he  had  originally  agreed  to  sell ; 
but  the  defendant  approved  of  their  scheme  as 
benefiting  his  property,  and  was  allowed  to  build 
upon  the  site  of  the  old  road  opposite  his  pro- 
perty while  the  new  road  was  being  made  by  the 
commissioners. 

The  commissioners  did  not  obtain  an^  order  of 
the  Court  of  Quarter  Sessions,  or  any  parliamentary 
powers  to  stop  up  any  portion  of  the  old  highway. 
It  does  nyot  appear  that  thay  passed  any  formal 
resolntion  at  their  meetings  authorising  the 
defendant  to  build  his  wall  on  the  old  highway, 
though  they  passed  a  resolution  to  exchange  with 
him  a  portion  of  the  old  road  for  some  land  of  his, 
in  order  to  make  the  new  diverted  road,  and  ap- 
proved his  plans.  The  defendant  carried  his 
garden  wall,  which  was  ten  feet  high  and  two 
net  thick,  across  the  old  road  till  it  met  the  line 
of  the  now  road. 

The  prosecutor  objected  to  the  stopping  up  of 
the  old  highway,  as  it  formed  a  frontage  to  a  part 
of  his  property,  and  told  the  defendant  of  his  ob- 
jection, wno  referred  him  to  the  commissioners. 
The  latter  refused  to  state  nnder  what  authority 
they  had  caused  the  road  to  be  stopped  up,  or 
whether  they  had  authorised  the  aefendant  to 
build  the  wall  in  question. 

The  prosecutor  then  indicted  the  defendant  for 
unlawfully  and  injuriously  erecting  a  large  wall 
across  the  highway,  thereby  obstructing  and 
Btraightening  it  to  the  damage  and  common  nui- 
sance of  the  passers  by.  A  true  bill  was  found 
against  the  defendant  at  the  Leeds  winter  assizes 
1880,  aiid  the  case  was  tried  btfoM   Lush,  J., 


who  eventually,  on  the  admitted  facts,  directed 
the  jury  to  find  a  formal  verdict  for  the  Crown, 
but  reserved  all  questions  of  law  for  the  court  with 
power  to  draw  all  int'ereoces  of  fact. 

By  sect.  91  of  5  &  6  Will.  4,  c  50  : 

If  no  snoh  appe&l  be  made,  or  being  made  shall  be  dis- 
missed as  aforesaid,  then  the  justices  at  the  said  quarter 
sessions  shall  make  an  order  to  divert  and  turn  and  to 
stop  ap  snob  highway,  either  entirely,  or  snbjeot  as  af ore- 
said,  or  to  diveH;,  tarn,  and  stop  np  snchold  highway,  and 
to  porohaae  the  groand  anH  sou  for  snoh  new  hignwav, 
or  to  stop  np  snch  unnecessary  highway,  either  entirely 
or  snbject  as  aforesaid,  by  each  ways  and  means,  and 
subject  to  snoh  exceptions  and  conditions  in  all  respects 
as  in  this  Act  is  mentioned  in  regard  to  highways  to  be 
widened ;  and  the  proceedings  thereupon  shall  be  binding 
and  oonolnsive  on  all  persons  whomsoever ;  and  the  new 
highways  so  to  be  appropriated  and  set  out  shall  be  and 
for  ever  after  continue  a  public  highway  to  all  intents  and 
purposes  whatsoever ;  but  no  old  highway  (except  in  the 
case  of  stopping  up  of  such  useless  highway  as  herein  is 
mentioned)  snail  be  stopped  until  such  new  nighwa^  shall 
be  completed  and  put  into  good  condition  and  repair,  and 
so  certified  by  two  justices  of  the  peace  upon  view  there- 
of, which  certificate  shall  be  returned  to  the  olerk  of  the 
Seaoe,  and  by  him  enrolled  amongst  the  records  of  the 
ourt  of  Quarter  Sessions  next  after  such  order  as  afore- 
said shall  have  been  made  pursuant  to  the  directions 
hereinbefore  contained. 

By  sect.  3  of  10  A  11  Vict.  c.  34 : 

The  word  "  street "  shall  extend  to  and  iaolude  any 
road,  square,  oourt,  aJley,  and  thoroughfare  within  tho 
limits  of  the  spe<nal  Act. 

By  sect.  06 : 

The  commissioners  may  allow^  npon  such  terms  as  they 
may  think  fit,  any  building  withm  the  limits  of  the  speoiu 
Act  to  be  set  forward,  for  improving  the  line  of  the  street 
in  which  such  building  or  any  bmlding  adjacent  thereto 
is  situated. 

By  sect.  67 : 

The  commissioners  may  agree  with  the  owners  of  any 
lands  within  the  limits  of  the  special  Act  for  the  absolute 
purchase  thereof,  for  the  purpose  of  widening,  enlarging, 
or  otherwise  improving  any  of  the  streets,  and  they  shall 
resell  any  parts  of  the  land  so  purchased  which  shall  not 
be  wanted  for  the  enlargement  of  the  street. 

By  sect  4  of  38  A  39  Yict.  c.  55: 

"  Street "  includes  any  higliway  (not  being  a  turnpike 
road),  any  public  bridge  (not  being  a  county  bridge), 
and  any 'road,  lane,  footway,  square,  court,  alley,  or 
passage,  whether  a  thoroughfare  or  not. 

By  sect.  149 : 

All  streets  being  or  which  at  any  time  become  high- 
ways repairable  by  the  inhabitants  at  large  within  any 
urban  dla-brict,  and  the  pavements,  sfcones,  and  other 
materials  thereof,  and  all  building  implements  and  other 
things  provided  for  the  puiposes  thereof,  shall  vest  in 
and  be  under  the  control  of  the  urban  authority. 

The  urban  authoriiy  shall,  from  time  to  time,  cause  all 
such  streets  to  be  levelled,  paved,  metalled,  flagged, 
channelled,  altered,  and  repaired,  as  occasion  mav  re- 
quire ;  they  may,  &om  time  to  time,  cause  the  soil  of  any 
snoh  street  to  be  raised,  lowered,  or  altered  as  they  may 
think  fit,  and  may  place  and  keep  in  repair  fences  and 
posts  for  the  safe^  of  foot  passengers. 

Any  person  who,  without  the  consent  of  the  urban 
authori*^,  wilfully  displaces  or  takes  up,  or  who  injures 
the  pavement,  stones,  materials,  fences,  or  posts  of,  or 
the  trees  in,  any  such  street  shall  be  liable  to  a  penalty 
not  exceeding  51.,  Ao. 

By  sect.  154 : 

Any  urban  authority  may  purchase  any^  premises  for 
the  purpose  of  widening,  openiuj^,  enlarging,  or  other- 
wise improving  any  street  or  (with  the  sanction  of  the 
Local  Gbvermnent  Board)  for  tiie  purpose  of  makxag  any 
new  street. 

WiUs,  Q.C.  {Tennant  with  him)  showed  cause.— 
Thfi  question  here  is  whether  the  defendant  was 
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entitled,  whether  with  or  without  the  direct  au- 
thority of  the  commisBioners,  to  advance  his  wall 
so  AB  to  inclose  this  portion  of  the  highway  in  front 
of  the  property  of  Craven,  the  prosecator ;  if  he 
was  not  80  entitled  he  was  properly  convicted.  I 
contend  that  Priesthorpe-lane  is  not  a  street  with- 
in the  meaning  of  sects.  66  and  67  of  the  Towns 
Improvement  Claases  Act  1847  {ubi  eup,).  This  is 
a  country  lane  with  detached  houses  at  irret^ular 
intervals  on  either  side  of  it,  and  is  bordered  by 
hedges  and  a  garden  wall ;  there  is  no  power  in 
the  statute  I  have  quoted  enabling  the  commis- 
sioneis  to  inclose  a  portion  of  this  road,  over  which 
the  public  have  rights  as  a  highway.  The  only 
and  proper  method  of  procuring  this  result  was 
to  go  to  the  Court  of  Quarter  Sessions  and  obtain 
an  order  under  5  &  6  Will.  4,  o.  50,  s.  91  (ubi  eup») 
obliterating  the  old  highway  :  in  that  case  we 
should  have  been  heard,  and  any  objections  to  the 
proposed  alterations  would  have  been  considered, 
and  might  have  had  effect  given  to  them ;  instead 
of  that  these  alterations  were  carried  on  behind 
our  back,  and  no  protest  could  be  made.  [Lush, 
J. — It  is  a  question  whether  these  sections  have 
not  vested  these  powers  of  alteration  and  obliter- 
ation in  the  commissioners.]  I  admit  the  soil  of 
the  roads  is  vested  in  the  commissioners : 

Coverdale  v.  CharUan,  38  L.  T.  Bep.  N.  S.  687 ;  L. 
Bep.  3  Q.  B.  Div.  376 ;  47  L.  J.  446,  Q.  B. ; 

but  I  contend  that  that  which  has  been  once  a  high- 
way, and  is  not  a  street  in  the  ordinary  accepta- 
tion of  the  term,  cannot  be  obliterated  except  by 
an  order  of  quarter  sessions.  [Lush,  J. — Have  not 
these  commissioners  power  to  divert  a  road  P] 
They  have  not  power  to  divert  a  road,  but  only 
to  alter  and  improve  a  street  under  sect.  67  of 
10  &  11  Vict.  c.  34.  [CocKBURN,  C.J. — ^You  sub- 
mit that  the  old  circuitous  route  must  be  left 
for  yon  to  use  if  you  like,  only  the  commissioners 
are  not  bound  to  repair  P]  Tes ;  that  is  the  case 
here ;  the  prosecutor  claims  this  very  right.  It 
is  not  a  mere  private  right  that  we  have,  but 
a  right  that  we  have  as  one  of  the  public  which 
can  only  be  taken  away  by  quarter  sessions. 
The  commissioners  did  oeoome  owners  of  the 
soil;  but  the  transference  of  the  ownership 
does  not  affect  the  public  right  of  passage; 
all  that  the  Act  of  1847  allows  the  commissioners 
to  do  is  to  transfer  the  right  of  passage  from  one 
particular  portion  of  the  soil  to  another,  and  to 
alter  the  road,  but  not  to  obliterate  the  highway. 

Oave,  Q.O.  {Forbes  with  him)  in  support. — ^The 
conviction  was  wrong;  the  new  portion  of  the 
road  was  not  a  deviation,  but  an  improvement 
within  the  67th  section  of  the  Towns  Improve- 
ment Clauses  Act  1847 ;  under  that  section  the 
oommissioners  may  resell  the  surplus  portion  of 
the  land  they  have  acqoired;  and  under  the 
66th  section  they  may  allow  buildings  to  be 
Bet  forward  for  the  purpose  of  improving  the  line 
of  the  street,  and  nere  they  have  allowed  the 
defendant  to  build  his  wall  to  improve  the  line  of 
the  street.  [Cockbubn,  C.J. — How  can  it  be 
maintained  that  this  wall  improves  the  line  of 
the  street  P  Lush.  J. — An  indosure  wall  ten  feet 
high  is  not  a  building  within  this  section.]  It 
was  admitted  by  Mr.  Wills  that  the  straightening 
of  this  road  is  an  improvement.  It  has  been 
argued  that  this  is  not  a  street  within  the  66th 
and  67th  sections  of  10  A  11  Vict.  c.  34 ;  these 
sections,  however,  are  now  incorporated  in  and 


must  be  constmod  with  the  similar  sectionB 
of  38  a;  39  Yict.  o.  55,  viz.  ss.  149  and  154; 
and  it  is  clear  that  this  road  is  a  ** street" 
within  the  meaning  of  the  latter  Act ;  therefore 
the  oommissioners  had  power  to  deal  with  this 
portion  of  the  road  as  they  have  done ;  the  defen- 
dant was  acting  within  his  legal  rights,  and  has 
been  wrongly  convicted. 

CocEBURN,  C.J. — I  am  of  opinion  that  this  rale 
must  be  discharged,  and  the  verdict  must  stand. 
The     highway    commissioners     have   practically 
diverted  this  particular  portion  of  the  Priesthorpe- 
lane  road,  and  thereby  rendered  the  old  part  an- 
necessary,  at  any  rate  to  the  public  at  large.  Now 
the  question  is,  whether  it  was  competent  to  them 
to  stop  up  and  inclose  this  old  portion  of  the  road. 
They  can  stop  it  up,  but  they  can  do  so  only  by 
observing  the  proper  legal  method  for  such  act ; 
they  could  have  procured  an  order  of  the  Coort  of 
Quarter  Sessions  to  stop  up  this  highway  and  so 
have  Stored  its  status,  making  it  no  longer  a  hif^hr 
way ;  otherwise  this  highway  could  not  be  divested 
of  its  character  of  a  public  high  road.    No  autho- 
rity has  been  shown  us  entitling  the  oommiB- 
sioners  to  act  as  they  have  done.    Mr.  Cave  relied 
upon  the  66th  section  of  the  Towns  Improvement 
Clauses  Act  1847,  and  argued  that  under  it  the 
commissioners  had  the  necessary  authority;  bat 
this  road  is  not  s  street  within  this  section.    Then 
he  said  these  sections  were  incorporated  in  the 
Public  Health  Act  of  1875,  and  that  this  road  is  a 
street  under  that  Act.    The  interpretation  clauseB 
of  these  two  Acts  do  not  oompel  us  to  read  the 
word  "  street "  as  therein  interpreted ;  and  there- 
fore it  is  for  us  to  say  how  we  understand  it.    A 
"  street "  is  distinguishable  from  a  "  highway ; " 
and  we  must  take  it  in  the  popular  acoeptation  of 
the  term,  that  is,  a  roadway  lined  with  oontinuooa 
buildings.      Now  this  highway  was  a  road  in  a 
suburb ;  there  were  but  few  houses  on  one  side  of 
it,  and  on  the  other  it  was  skirted  by  a  garden 
wall   and  hedges ;  it  is  not  a  street  within  the 
intent  of  the  Act  of  1847,  and  ab  the  commis- 
sioners did  net,  after  diverting  the  road,  obtain 
the  obliteration  of  the  old  portion  of  the  highway 
in  the  proper  manner,  the  acts  complained  of, 
which  were  done  by  the  defendant  Platts,  were  an 
infringement  of  the  rights  of  the  public,  for  whioh 
he  was  properly  indicted  and  convicted. 

Lush  and  Manistt,  JJ.  concurred. 

Rule  dUcharged. 

Solicitors  for  the  prosecution,  F^iiyer  and  Nuuey, 
for  KiUick  and  HtUtan,  Bradford. 

Solicitors  for  the  defendant.  Sharps,  Parhen, 
and  Co.,  for  WecUherhead  and  0.  W.  and  Q,  Burr, 
Bingley. 
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SOV8B  or  LOSD8. 

Fridwy,  May  28, 1880. 

(Before  the  Lord  Ohangbllob  (Selbome)  and  Lords 
Blackbubn  and  Watson.) 

Thb  Managebs   or  the  Mbtbopolitak   Astlttk 
Distbict  v.  Hill  and  others,  (a) 

petition  to  dismiss  ak  appeal  pboh  the  covbt  or 

APrEAL  IN  ENGLAND. 

Appeal — Ooaia-^New  trial  upon  eondUion, 

An  appeal  wiU  not  he  allowed  simply  in  respect  of 
costs,  hut  it  does  not  follow  thai  a  condition 
invchfing  the  payment  of  costs  is  to  he  considered 
<u  a  dispute  merely  ahout  costs. 

In  a  ease  xn  which  the  Oourt  of  Appeal  affirmed  an 
order  of  ihe  Queen^s  Bench  Division  granting  a 
new  tnoL  to  the  defendants  in  an  action,  tnU 
imposed  the  condition  that  ihe  defendants  should 
pay  ihe  costs  of  ihe  first  trial : 

Held,  thai  ihe  defendants  were  entitled  to  appeal 
aga&net  ihe  order  coupled  with  this  condition. 

This  was  a  qnestion  as  to  the  competenoy  of  an 
appeal. 

The  appellants,  aoting  nnder  the  powers  oE 
the  Metropolitan  Poor  Act  1867  (30  Yict.  c.  6), 
erected  a  hospital  for  infeotioos  diseases  at 
Hampstead.  The  respondents,  who  were  owners 
and  occnpiers  of  land  at  Hampstead,  brought  an 
action  against  them  for  an  alleged  nuisance  caosed 
by  the  hospital,  and  for  an  injunction. 

The  action  was  tried  before  Pollock,  B.  and  a 

rial  jury,  at  the  Michaelmas  sittings  1878,  and 
learned  judge  reserved  judgment,  and  upon 
further  oonsideration  ordered  judgment  to  be 
entered  for  the  plaintiffs :  (40  L.  T.  Bep.  N.  S. 
481;  4  Q.  B.  Diy.  433.)  The  Queen's  Bench 
Division  (Oockburn,  G.J.  and  Mellor,  J.)  after- 
wards ffranted  a  new  trial,  on  the  ground  that 
the  veraiot  was  against  this  weight  of  evidence. 

There  were  cross-appeals,  from  the  judgment 
of  Pollook,  B.  on  the  question  of  law,  and  from 
the  order  of  the  Queen's  Bench  Division,  to  the 
Court  of  Appeal,  and  in  Dec.  1879  that  court 
(Bramwell,  IBrett,  and  Cotton,  L.JJ.)  affirmed  the 
judgment  of  Pollock,  B.,  but  ordered  a  new  trial 
on  the  same  grounds  that  the  Queen's  Bench 
Division  had  ^ne,  on  condition  that  the  defen- 
dants paid  the  costs  of  the  first  trial  within  two 
monthB :  (42  L.  T.  Bep.  N.  S.  212.) 

The  defendants  appealed  to  the  House  of  Lords 
from  this  order. 

The  BolicUor-Qeneral  (Sir  F.  Herschell,  Q.O.), 
Bompas,  Q<0*  and  FvnUvy,  for  the  respondents, 
took  the  objection  that  the  appeal  was  incom- 
petent, as  it  was,  in  effect,  merely  to  get  rid  of  an 
order  as  to  oosts,  which  were  in  the  discretion  of 
the  court  below,  and  as  to  which  no  appeal  would 
lie. 

Sir  7.  MoTker,  Q«0.  and  Anderson,  for  the  appel- 
knts,  were  not  called  upon  to  address  the  House. 

At  the  oondusion  of  the  argument  for  the 
respondents  their  Lordships  gave  judgment  as 
fiollows : 

The  LoBD  Ohancellob  (Selborne).— My  Lords: 

The  objection  to  the  competency  of  this  appeal  has 

been  ftilly  presented  to  your  Lordships  by  the 

'  learned  counsel ;  but  I  believe  you  do  not  think  it 

necessary  to  call  n[>on  the  other  side.    The  rule, 

(«)  Bepotted  by  O.  E.  Maldkt,  Esq.,  Barristdr-At-LftW. 

Maa.  0AS.--Y0L.  Zn. 


no  doubt  subject  to  certain  exceptions,  is  estab- 
lished, that  an  appeal  is  not  to  be  allowed  in 
respect  of  costs  only ;  which  means  that,  when  the 
merits  of  a  question  have  been  determined,  and 
when  a  court,  which  has  the  discretion,  has 
thought  fit  to  give  or  refuse  costs,  the  Court  of 
Appeal  must  give  credit  to  the  exercise  of  that 
discretion,  and  not  allow  the  merits,  when  they 
are  no  longer  in  controversy,  to  be  again  gone 
over,  at  a  great  expenditure  of  money  and  time, 
for  the  mere  purpose  of  reviewing  that  discretion. 
In  some  cases,  where  the  costs  are  lar|^,  the  rule 
may  practically  operate  so  as  to  inflict  some  in- 
justice, but,  within  the  limits  to  which  it  is  properly 
to  be  confined,  I  think  your  Lordships  woula  not 
be  disposed  to  depart  fh>m  it.  But  it  is  not  to  be 
extended  to  cases  which  do  not  properly  fall  with- 
in its  scope;  and  I  think  that  the  present  case 
does  not  fall  within  it.  In  this  case  the  Court 
below  granted  a  new  trial  on  the  ground  that  the 
findings  of  the  jury  upon  the  evidence  were  not 
satisfactory,  and  reserved  the  question  of  costs. 
There  was  an  appeal  from  that  order  to  the  Court 
of  Appeal,  ana  the  Court  d  Appeal  has  con- 
ditionsaly  discharged  the  order  for  a  new  trial,  and 
in  the  alternative  conditionally  dismissed  the 
appeaL  The  present  appellants  say  that  they 
were  entitled  to  rotain  the  order  unconditionally, 
and  that  the  appeal  ought  to  have  been  unconcQ* 
tionally  dismissed.  On  principle  it  seems  to  me 
that  such  an  appeal  is  competent.  A  condition 
imposed  upon  one  party  or  the  other,  as  the 
price  of  an  order  to  oe  made  in  his  favour,  some 
election  to  be  made  by  him  as  to  the  payment  of 
costs,  does  not  appear  to  me  to  come  within  the 
rule  applying  to  an  appeal  for  costs  only.  I  think, 
thererore,  that  this  present  petition  to  have  the 
appeal  stopped  for  incompetency  must  be  dis- 
missed. But,  as  it  may  turn  out  that  the  order  of 
the  Court  of  Appeal  was  perfectly  right,  I  submit 
to  your  Lordsnips  that  you  should  roserve  the 
question  of  the  costs  occasioned  by  the  petition  to 
be  dealt  with  when  the  appeal  is  heard. 

Lord  Blackbubn. — My  Lords  :  Without  in  the 
slightest  degree  wishing  to  break  in  upon  the  rule 
which  says  that  appeals  shall  not  be  brought 
merely  for  costs,  I  think  that  this  case  does  not 
fall  within  that  principle.  The  court  below  made 
an  order  for  a  new  tnal,  reserving  the  question 
as  to  the  costs  of  the  former  trial  to  be  considered 
according  to  the  event  of  the  new  trial.  The 
Court  of  Appeal  thou|;fat  that  the  order  was  right, 
but  altered  the  condition ;  instead  of  reserving  the 
question  of  costs  till  after  the  new  trial  had  been 
aecided,  the  Court  of  Appeal  ordered  that  the 
defendants  (the  present  appellants)  should  pay 
the  costs  at  once,  or  else  that  there  should  be  no 
new  trial  at  all.  That  might  be  right  or  it  mi^t 
be  wrong,  but  it  was  clcany  attaching  a  condition 
to  the  order  for  a  new  trial  which  fa^d  not  been 
attached  to  it  by  the  oourt  below.  When  the  case 
comes  on  to  be  heard  at  the  bar  of  this  House, 
your  Lordships  may  think  that  thero  ought  to  be 
a  new  trial  without  any  condition  at  all,  or  ^ou 
may  think  that  there  should  be  a  new  trial  with 
the  condition  imposed  by  the  Queen's  Bench 
Division,  or  with  the  condition  impoRcd  by  the 
Court  of  Appeal,  or  with  some  other  conditions 
different  from  either  of  them.  Now  I  think  upon 
that  question,  as  to  what  conditions  (if  any)  should 
be  imposed,  there  ought  to  be  a  right  of  appeal, 
and  I  quite  agree  that  it  is  not  because  the  condi- 
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tion  involves  the  qaestion  of  costs,  that  therefore 
it  is  to  be  considered  as  a  mere  dispute  aboat 
costs ;  that  is  a  fallacy,  and  conseqaentlv  I  quite 
agree  with  the  motion  that  has  been  made. 

Lord  Watsok. — My  Lords  :  I  also  quite  agree 
with  the  opinions  that  have  been  expressed.  I  quite 
concede  the  propriety  of  the  rule  as  to  appeals 
involving  nothing  except  the.  payment  of  costs, 
but  it  seems  to  me  that  that  rule  is  limited  to  the 
case  where  the  whole  matter  has  been  determined 
on  the  merits,  and  where  the  judges  who  have 
decided  it  have  applied  their  minds  to  the  right  of 
the  parties  to  recover  costs,  looking  to  all  the  cir- 
cumstances of  the  case ;  for  it  must  be  kept  in 
mind  that  the  right  to  costs  does  not,  in  most 
cases,  depend  only  on  the  merits  of  the  case  as 
finally  decided,  but  also  on  the  mode  in  which  it 
has  been  conducted  by  the  parties,  which  should 
not  be  inquired  into  ah  initio  by  the  Court  oE 
Appeal  for  the  purpose  of  deciding  whether  the 
discretion  of  the  court  below  had  been  riffhtly 
exercised.  But  the  question  here  has  not  oeen 
decided  by  the  Court  of  Appeal  upon  the 
merits,  for  the  merits  have  not  yet  been  de- 
termined. Li  point  of  fact  the  court  resorted 
to  this  as  a  convenient  way  of  imposing  a  condi- 
tion upon  the  right  to  a  new  trial  which  has  been 
granted;  and  inasmuch  as  an  order  for  a  new 
trial  coupled  with  any  other  condition  but  the  pay- 
ment of  costs  is  the  subject  of  an  appeal,  I  have 
no  hesitation  in  saying  that  we  cannot  refuse  to 
entertain  this  appeal  simply  because  this  particu- 
lar condition  has  been  resorted  to. 

Ordered,  that  the  competency  of  the  appeal  he 
stutained;  and  that  the  costs  he  reserved 
until  the  hearing. 

Solicitors  for  the  appellants,  Few  and  Co, 
Solicitors  for  the  respondents,  Bischoff,  Bompas, 
andOo. 
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SITTINGS  AT  WESTMINSTER. 

Tuesday,  Nov.  18, 1880. 

(Before  Lord  Selbobne,  C,  Lord  Colebidge,  C.J., 

and  Bbett,  L.J.) 

Beq.  v.  Mews  and  Ostleb.  (a) 

APPEAL  PBOM  THE  QUEEN's  BENCH  DIVISION. 

Maintenance  of  lunaiic  prisoner — 3  §r  4  Vict,  c, 
64,  s.  2— Prison  Act  1877  (40  ^  41  Viet.  c.  21), 
s,  4i, 

By  S  ^  4s  Vict,  c,  54,  s.  2,  where  a  prisoner 
whose  place  of  settlement  cannot  he  ascertained 
is  found  to  he  insane,  an  order  for  payment  of 
the  expenses  of  the  maintenance  of  such  prisoner 
shall  he  made  upon  the  tfreasu/rer  of  the  county. 

By  the  Prison  Act  1877  (40  ^  41  Vict,  c  21), 
s.  4s,  '*aU  expenses  incurred  in  respect  of  the 
mamtenance  of  prisons  to  whish  this  Act  applies, 
and  of  the  prisoners  therein,  snail  he  defra/yed  out 
of  moneys  provided  hy  Parliament** 

The  Queen* s  Bench  Division  made  ahsohUe  a  rule 
for  a  mandamus  to  two  justices,  directing  themi 
to  make  an  order  upon  the    treasurer  of  the 

(a)  BeportedbyP.  B,  Hotoidis,  VtKi,,  Btfristtr-M-lAw. 
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cowfityfor  the  maintenance  of  a  lunaMc  who  had 
been  transferred  from  prison  to  the  County 
Lunatic  Asylum. 
Held  hy  the  Court  of  Appeal  {afjlrmmg  the  judg- 
msnt  of  the  court  helow),  that  the  liabUUy  for 
the  maintenance  of  the  lunatic  was  not  trans- 
ferred  to  the  Oonsolida;ted  Fund  by  the  Pricoii 
Act, 

In  Feb.  1879,  Mary  Bray,  who  was  imdergoing  a 
sentence  of  imprisonment  with  hard  labour  in  the 
prison  at  Wandsworth,  became  insane.  Her 
insanity  was  duly  certified,  and  she  was  removed, 
by  a  warrant  of  the  Secretary  of  State,  to  the 
Surrey  County  Lunatic  Asylum,  under  27  A  28 
Vict.  c.  29,  s.  2.  She  had  no  settlement  in 
England,  and  was  not  possessed  of  any  property 
applicable  to  her  maintenance. 

An  application  was  made  to  the  defendants, 
two  justices  of  the  peace  for  the  county  of  Surrey, 
for  an  order  under  3  &  4  Yict.  c.  54,  s.  2  (a),  on 
the  treasurer  of  the  county  for  the  maintenance  of 
Marv  Bray  while  confined  in  the  County  Lunatio 
Asylum. 

The  justices  refused  to  make  an  order  or  to 
hear  evidence  in  support  of  the  application. 

A  rule  for  a  7?ian({amiM  commanding  the  jusidoes 
to  proceed  to  hear  and  determine  the  matter  of 
the  above-mentioned  application  was  made  abso- 
lute by  the  Divisional  Court  (Denman,  J.  and 
Pollock,  B.) 

The  justices  appealed. 

The  Solicitor-General  (Sir  F.  Hersohell,  Q.C.) 
and  E.   Clarke,  Q.C.   for  the    appellants. — ^The 

(a)  3  &  4  Viot.  o.  54,  b.  2,  providee  "  that  ia  all  saeh 
oases  aa  aforesaid  "  (t.  e.,  oases  where  prisoners  are  certi- 
fied to  be  insane,  former^  under  3  &  4  Viot.  o.  54,  s.  1, 
and  now  nnder  S7  &  28  Viot.  o.  29,  s.  2)  "  unless  ane 
of  Her  Majesty's  principal  Secretaries  of  State  shall 
otherwise  direct,  it  shall  be  lawful  for  such  two  jnstioes, 
or  any  other  two  jnstioes  of  the  peace  of  the  oonntj, 
city',  borough,  or  place  where  such  person  is  imprisoned, 
to  mqnire  into  and  ascertain,  by  the  best  evidence  or  in- 
f  ormation  that  can  be  obtained  nnder  the  aironmstanoea, 
of  the  personal  le^al  disability  of  such  insane  person,  the 
place  of  the  last  legal  settlement,  and  the  peonniaiy  dr- 
onmstances  of  such  person ;  and,  if  it  shaU  not  appear 
that  he  or  she  is  possessed  of  sufficient  properiy  whibh 
can  be  applied  to  his  or  her  maintenance,  it  shall  be  law- 
ful for  such  two  justices,  by  order  under  their  hands,  to 
direct  the  overseers  of  the  pariah  where  they  adjudge  him 
or  her  to  be  lawfully  settled  ....  to  pay  on  behilf  of 
such  parish,  in  the  case  of  any  person  removed  under  tiiia 
Act,  aJl  reasonable  charges  for  inquiring  into  such  per- 
son's insanity,  and  for  conveying  him  or  her  to  sneli 
county  lunatic  asylum,  or  receptacle  for  insane  persona, 
and  to  pay  such  weekly  sum  as  tiiey,  or  any  two 
justices  shall,  bv  writing  under  their  hands,  from  time  to 
ime  direct,  for  his  or  her  maintenance  in  such  aa^imi  or 
receptacle  [in  which  he  or  she  shall  be  oonfinea  .... 
and,  when  the  place  of  settlement  cannot  be  ascertained, 
such  order  shall  be  made  upon  the  treasurer  of  tiie  county, 
city,  borough,  or  place,  where  such  person  shall  hare 
been  imprisoned  .  .  .  ." 

By  the  Prison  Act  1877  (40  &  41  Vict.  o.  20),  s.  4 :  "  On 
and  after  the  commencement  of  this  Act  all  expenses 
incurred  in  respect  of  the  maintenanoe  of  prisons  to 
which  this  Act  applies,  and  of  the  prisoners  therein, 
shall  be  defrayed  out  of  moneys  pioviaed  by  Parliament 

By  sect.  57 :  "A  '  prisoner '  for  the  purposes  of  this 
Act  means  any  person  committed  to  prison  on  remanoL 
or  for  trial,  safe  custody,  punishment,  or  otherwise,  and 
"  the  maintenance  of  a  prisoner "  inohideB  all  snok 
necessary  expenses  incurreid  in  respect  of  a  prisoner  for 
food,  cdothing,  custody,  safe  conduct,  and  remoral  from 
one  place  of  confinement  to  another,  or  otherwiae,  from, 
the  period  of  hia  committal  to  prison  until  his  death  or 
discharge  from  prison  as  would,  if  this  Act  had  not 
passed,  nave  he&a  payable  by  a  prison  aathority.  .  •  ." 
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expenses  in  cmestion  here  are  payable  out  of  the 
Consolidated  Fand  by  virtue  of  sect.  4  of  the 
Prison  Act  1877  (40  &  41  Vict.  o.  21).  By  sect.  6 
prisons  and  all  powers  as  to  their  management 
are  transferred  to  the  Secretary  of  State,  and 
sect.  4  transfers  the  responsibility  for  the  main- 
tenance of  prisoners.  These  are  expenses  in- 
curred in  respect  of  the  maintenance  of  a  prisoner 
within  the  meaning  of  sects.  4  and  57. 

Sir  John  HoJJeer,  (^0.  {Poland  and  A.  L.  Smith 
with  him)  for  the  Crown. — The  3  &  4  Vict.  c.  54, 
B.  2,  is  not  repealed  by  40  &  41  Vict.  c.  21,  and 
therefore  the  order  in  question  ought  to  be  made 
under  the  former  Act. 

The  LosD  Chahcellos  (Selbome). — I  think  the 
order  of  the  Divisional  Court  is  right,  and  ought  to 
be  aflfirmed.  The  Prison  Act  1877  (40  &  41  Vict. 
C.21)  throws  prison  expenses  upon  the  Consolidated 
Fund ;  but  this  is  not  an  expense  of  that  nature, 
having  been  incurred  in  respect  of  a  person  who 
was  beinff  treated,  not  as  a  prisoner,  but  as  a 
lunatic.  The  Act  of  1840  {Z  &4,  Vict.  c.  54)  has 
provided  for  the  class  of  oases  to  which  the  oase 
now  under  our  consideration  belongs,  and  that  Act 
is  not  repealed  nor  referred  to  in  the  Aot  of  1877. 

Lord  CoLEBEDes,  C.J. — I  entirely  concur,  and  I 
only  wish  to  add  this  remark.  Neither  in  the 
Prison  Aot  1865  (28  &  29  Vict.  c.  126),  nor  in  that 
of  1877  (40  &  41  Vict.  c.  21),  is  there  any  allusion 
to  the  Criminal  Lonatic  Acts.  The  Act  of  1865 
deals  with  prisons,  leaving  criminal  lunatics 
aside,  and  the  Act  of  1877  does  the  same.  There- 
fore, the  law  which  was  previously  in  force  relating 
to  criminal  lunatics  is  not  affeoted  by  either  of 
those  Acts. 

Bbbtt,  L.J. — ^This  order  was  properly  made  if 
the  Act  of  1840  (3  &  4  Vict.  c.  54)  is  in  existence. 
The  argument  on  behalf  of  the  appellants  comes 
to  this — that  the  Act  of  1840  is  repealed  by  the 
Prison  Act  1877  (40  &  41  Vict.  c.  21).  It  is  clear 
that  it  is  not  expressly  repealed,  and  therefore 
the  rule  applies  that,  if  two  Acts  can  be  read 
together  witnout  being  contradictory,  they  must 
both  stand;  therefore  the  provisions  of  3  &  4 
Vict  c.  54^  B.  2,  as  to  prisoners  who  become  insane, 
are  still  in  f  oroe. 

Judgment  affmned, 

SolidtOTB  for  the  justices,  SmaUpeice  and  Son,  for 
F,  F.  Smdllpmce,  Guildford. 

Solicitor  for  the  Crown,  the  Solicitor  to  the 
Treasury t  Hare  and  Fell,  agents. 


HIGH    COURT   OF   JUSTICE. 
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May  2B  and  Jt«Z^  5, 1880. 

(Before  Cockbtjbn,  C.J.  and  Lush,  J.) 

Sauvdebs  (app.)  V,  South-Eastebit  Bailwat  Cok- 

PANT  (resps.).  (a) 

Bye'law  of  railway  compamf  —  Unreaaonahle 
penaUy — Unawthcnrieed  regrdoHon — 8  Vict,  d  20, 

s.ioa 

By  the  Baitwa/ye  OlatMee  Ooneolidation  Act 
1845,  «.  108,  a  railway  company  manf  make  regu* 
loHonsfor  certain  eoopreea  pwrpoeea,  and  generally 
for  repulaHng  the  travelling  upon  or  using  and 
worhng  of  ine  raUwa/y, 

f«)  Beportod  by  M.  W.  MoKxUiAB,  Eoq.,  Birriiter-«t-L*w. 


0ns  of  the  respondents*  hye-laws  provides  that  "no 
passenger  wiU  he  allowed  to  enter  any  carriage 
used  on  the  railway,  or  to  travel  therein  upon 
the  railway,  unless  furnished  by  the  company 
with  a  ticket  specifying  the  class  of  carriage 
and  the  stations  for  conveyance  between  which 
such  ticket  is  issued.  Every  passenger  shall 
show  and  deliver  up  his  ticket  (whether  a  con- 
tra^t  or  season  ticket  or  otherwise)  to  any  duly 
authorised  servant  of  the  company,  whenever  re- 
quired  to  do  so  for  any  purpose.  Any  passenger 
travelling  without  a  ticket,  or  failing  or  refueing 
to  show  or  deliver  v/p  his  ticket  as  aforesaid,  shaU 
he  required  to  pay  the  fare  from  the  station 
whence  the  train  originally  started  to  the  end  of 
his  journey y 

The  appellant,  without  fraud,  rqfused  to  show  his 
season  ticket  on  passing  over  a  station  platform 
of  the  respondents  to  which  his  ticket  applied  ; 
and  was  convicted  hy  a  magistrate  under  this  hye- 
law  in  the  amount  of  the  fare  from  the  starting 
place  of  the  train  hy  which  he  nod  just  traveUea, 

Held,  upon  a  case  stated,  that  this  hye-loM  was 
void  for  WMreasonahleness  in  the  amount  fiaaed  for 
the  penalty;  and  that  the  conviction  must  he 
Qtuuhed, 

Held,  also,  hy  Oockhum,  0./.,  that  the  hye»law,  in 
terms  applied  only  to  persons  in  the  respondents* 
carriages  ;  and  that  in  any  case,  for  other  reasoru, 
it  was  not  within  the  authority  of  the  Bailwaye 
Clauses  Oonsolidaiion  Act  1845. 

This  was  a  case  stated  by  Mr.  Wyndham  Slade» 
metropolitan  police  magistrate,  sitting  at  the 
Southwark  Police  Court,  under  20  &  21  Viot.  c. 
43:— 

1.  Harris  Charter  Lindon  Saunders,  the  appel« 
lant,  resides  at  Staines,  in  the  county  of  Middlesex^ 
and  holds  a  first-class  season  ticket  on  the  London 
and  South- Western  Bailway  Company,  and  the 
South-Eastem  Bailway  Company,  which  said 
ticket  authorises  him,  subject  to  certain  conditions 
and  to  the  bye-laws  of  the  said  railway  companies 
to  travel  over  the  lines  of  both  the  said  railway 
companies  from  Charing-cross  or  Cannon-street 
to  Windsor  and  back. 

2.  The  junction  between  the  lines  of  the  said 
railway  companies  is  at  Waterloo  Junction  sta- 
tion ;  the  South-Eastern  Bailway  running  from 
Channg-croBS  and  Cannon-street  to  the  Waterloo 
Junction  station ;  the  London  and  South-Western 
Bailway  running  from  the  Waterloo  station  to 
Staines  and  Windsor. 

3.  The  appellant  has  been  a  joint  season-tioket 
holder  on  the  said  companies'  railways  for  upwards 
of  five  years. 

4.  At  the  Waterloo  Junction  station  which  is 
on  the  railway  of  the  South-Eastern  BailwajT)  there 
is  a  platform  on  to  which  passengers  whose  journey 
terminates  at  Waterloo  Junction  station,  or  who  are 
proceeding  to  the  station  of  the  South-Western 
Bailway,  are  discharged  by  the  South-Eastern  Bail- 
way,  and  there  is  a  barrier  on  the  platform,  through 
which  passengers  have  to  pass ;  at  the  said  barrier 
the  South-Eastern  Bailway  Company  have  ticket 
collectors. 

5.  On  the  26th  Feb.  last  the  appellant,  who  had 
come  to  the  Waterloo  Junction  station  in  a  train  of 
the  South-Eastem  Bailway  Company  which  had  ori- 
ginally started  from  Blackheath  station  was  about 
to  pass  through  the  said  barrier  for  the  purpose 
of  proceeding  to  the  station  belonging  to   the 
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London  and  Sonth-Westem  Bailway  Company  for  | 
departure  to  Staines,  when  a  ticket  collector  in 
the  employ  of  the  Sonth-Eastem  Bailway  Com- 
pany demanded  to  see  the  ticket  of  the  appellant. 
The  appellant  said  "  Season/'  to  which  the  collector 
replied,  "  Show  it,  please."  Thereupon  the  appel- 
lant refused  to  show  his  ticket.  The  said  collector 
thereupon  said  that  he  must  charge  the  appellant 
with  the  fare  from  Blackheath.  The  appellant 
then  said  that  he  declined  to  pay.  The  collector 
did  not  demand  or  mention  any  specific  sum  when 
he  stated  that  he  must  charge  the  appellant  the 
fare  from  Blackheath.  The  appellant  in  refusing 
to  show  his  ticket  had  no  intention  to  and  did  not  in 
any  way  defraud  the  South-Eastern  Bailway  Com- 
pany. 

6.  The  South-Eastern  Bailway  Company  laid  an 
information  under  the  8  &  9  Yict.  o.  20,  s.  145, 
and  a  summons  was  duly  issued  and  served 
upon  the  appellant,  commanding  him  to  appear 
and  answer  to  the  respondents'  complaint  that,  on 
the  day  before  mentioned,  he  refused  to  show  his 
ticket  to  an  ofBcer  of  their  company,  the  appellant 
being  a  passenger  and  required  so  to  do,  against 
the  bye-laws  and  contrary  to  the  statute,  &o, 

7.  The  bye-law  for  the  breach  of  which  the 

said  summons  was  issued  was  and  is  in  the  words 

and  figures  following : 

No.  1.  No  passenger  will  be  allowed  to  enter  any 
oarriage  nsed  on  the  railway,  or  to  travel  therein  npon 
the  railway^  xmleas  famished  by  the  oompany  wiui  a 
ticket  speoifyinff  the  class  of  carriaore  and  the  stations 
for  oonveyanoe  oetween  which  such  ticket  is  issned. 
Erezy  passenger  shall  show  and  deliver  np  his  ticket 
(whether  a  contract  or  season  ticket  or  otherwise)  to 
any  duly  anthorised  servant  of  the  company,  whenever 
reqnirea  to  do  so  for  any  purpose.  Any  passenger  travel- 
lii4r  without  a  ticket,  or  f aSinff  or  refusing  to  show  or 
deliver  np  his  ticket  as  aforesaid,  shall  be  required  to  pay 
the  fare  from  the  station  whence  the  tram  originally 
started  to  the  end  of  his  journey. 

8.  The  said  summons  was  heard  on  the  lBt» 
8th,  and  16th  days  of  March  1880. 

9.  It  was  contended  on  behalf  of  the  appellant 
that  the  said  bye-law  was  unreasonable  and  bad, 
and  void  in  law,  and  that  there  had  been  no 
demand  of  the  fare  within  the  meaning  of  the  said 
bye-law. 

10.  On  behalf  of  the  respondents  it  was  con- 
tended that  the  appellant  ought  to  be  convicted, 
and  that  the  said  bye-law  was  valid  and  good. 
It  was  further  contended  on  behalf  of  the  respon- 
dents that,  as  the  appellant  stated  to  the  ticket 
collector  that  he  declined  to  pay  the  fare  from 
Blackheath,  it  was  not  neoessaxy  for  the  ticket 
collector  to  mention  the  amount  of  the  fare  to  the 
appellant. 

11.  On  the  16th  March  1880  the  magistrate 
convicted  the  appellant  in  the  sum  of  one  shilling 
and  fourpence,  oeing  the  amount  of  the  fare  from 
Blackheath  station,  with  two  shillings  oosts  on 
the  said  summons. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  conviction  was  good. 

May  2S.'^Tindal  AiJdMon  argued  for  the  appel- 
lant.—  This  same  bye-law  was  considered  in 
London  and  Brighton  EaUwa/y  Oompany  v.  Waison 
(8  C.  P.  Div.  429) ;  the  ofienoe  there  was  travelling 
without  a  ticket,  and  the  case  was  an  appeal  from 
a  County  Court;  but  Lord  Coleridge,  C.J.  and 
Lopes,  J.  held  that  the  bye-law  was  unreasonable 
ana  void  on  one  ground  at  least  which  applies  to 


the  facts  of  this  case.    Further  authority  against 
this  conviction  is  to  be  found  in 

Deardsn  v.  Tawnsend.  L.  Bep.  1  Q.  B.  10 ; 
ChiWm  V.  Croydon  Kailway  Company,  16  M.  &  W. 

212; 
Broum  v.  OretU  Eastern  Baxkoay  Compwuy,  L.  Bq>. 

2  Q.  B.  Div.  406. 

Cohen,  Q.C.  for  the  respondents. — ^The  wilful 
refusal  to  show  his  ticket,  of  which  this  i^pellant 
has  been  convicted,  is  a  very  different  offence 
from  an  unavoidable  omission  to  obtain  a  ticket, 
which  was  the  matter  considered  in  London  and 
Brighton  Bailway  Company  v.  Waisan,  The 
penalty,  although  it  may  differ  in  different  oases, 
IS  certain  in  each  case ;  and  no  penalty  fixed  upon 
any  other  principle  could  be  more  reasonable  for 
all  cases.  This  offence  was  wilful,  although  not 
fraudulent,  and  the  bye-law  in  respeot  of  it  is 
reasonable,  whatever  may  be  the  condition  of  the 
rest  of  the  bye-law. 

Tindal  Atkinson  in  reply. 

CocKBiTRN,  C.J.— I  have  no  hesitation  in  saying 
that  a  season-ticket  holder  has  no  exemption  from 
the  dutv  to  produoe  his  ticket  which  is  reasonably 
imposed  upon  all  ticket  holders.  The  validity  of 
this  bye-law  is  a  more  serious  question,  which  we 
will  take  time  to  consider.  ^^  ^^  ^^^ 

July  5.~-CocKBUBK,  C.J.—ThiB  is  an  appeal 
against  the  conviction  of  the  appellant  oy  a 
metropolitan  police  magistrate  for  breach  of  a 
bye-law  of  the  respondent  company,  which  bye- 
law  is  in  these  terms :  "  No  passenger  will  be 
allowed  to  enter  any  carriage  used  on  the  railway, 
or  to  travel  therein  upon  the  railway,  unless 
f  umLshed  by  the  company  with  a  ticket  speoifying 
the  class  of  carriage  and  the  stations  for  oonvey- 
anoe between  which  such  ticket  is  issued.  Every 
passenger  shall  show  and  deliver  np  his  tuiket 
(whether  a  contract  or  season  ticket  or  otherwise) 
to  any  duly  authorised  servant  of  the  oompany, 
whenever  required  to  do  so  for  any  purpose.  Any 
passenger  travelling  without  a  ticket,  or  faUing  or 
refusing  to  show  or  deliver  up  his  ticket  ta  afore- 
said shall  bo  required  to  pay  the  &re  from  the 
station  whence  the  train  onginftlly  started  to  the 
end  of  his  journey."  The  mots  were  as  follows : 
The  defendant  is  m  the  habit  of  travelling  to  and 
fro  between  London  and  Windsor.  The  journey 
is  accomplished  by  means  of  two  lines  of  railway 
by  that  of  the  respondent  oompany,  from  Gannon- 
street  or  Charing-cross  as  far  as  the  Waterloo 
station  of  the  South- Western  Bailway  Oompany, 
and  from  thence  to  Windsor  on  the  line  of  the 
latter  company.  Joint  tickets  are  issued  by 
arrangement  between  the  two  companies,  whi<^ 
enable  the  traveller  to  travel  the  whole  distance 
without  taking  a  second  ticket.  The  defendant 
has  been  for  some  time  the  holder  of  a  season 
ticket  enabling  him  thus  to  travel  over  both  lines. 
The  carriages  of  the  South-Eastern  Company  do 
not  run  on  to  the  line  of  the  South- Western.  On 
arriving  at  the  junction  the  passenger  has  to 
alight  on  and  pass  along  a  platform  beloDging  to 
the  South-Eastern  Oompany,  and  in  doing  so  has 
to  pass  a  barrier  at  which  the  oompany  have 
ticket  collectors.  The  defendant  had  travelled 
from  London  by  a  train  of  the  Soutk-Eastam 
Company  which  had  started  from  BlaiJu>aath. 
On  arriving  at  the  barrier  for  the  purpose  of 
passing  into  the  South -Western  Company's 
8tation«  he  ww  oalled  upon  bgr  the  rwpagdflnlB' 
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ticket  ooUeotor  to  show  his  ticket,  bnt  he  refused 
to  do  sa    ThereapoQ  the  oolleotor  said  he  mnst 
charge   him   the   fare   from   Blackheath.     The 
collector  did  Dot,  however,  demand  or  mention 
any  specific  sum.    The  appellant  refused  to  pay. 
The  appellant  has  been  convicted  by  the  magis- 
trate in  the  amount  of  the  fare  from  Blackheath, 
and  a^nst  the  conviction  he  now  appeals.    In 
my  opmion,  the  conviction  was  wrong,  and  the 
appeal  must  prevail.    In  the  first  place,  it  was 
held  by  this  court,  in  Brotpn  v.  Great  Bcutem 
Eailway    Company    (2    Q.    B.    Div.   406),   that 
under   such   a  bye-law  as  the  present,  assum- 
ing such  bye -law  to  be  otherwise  good,  there 
must  be  a  demand  of  the  specific  amount  payable 
in  respect  of  the  penalty  imposed  by  the  bye- 
law,  which   condition  was  not   satisfied  in  the 
present  instance.    I  have,  however,  considerable 
doubt  whether  that  decision  governs  this  case, 
ss  I  gather  from  the  facts  stated  that,  upon  the 
ticket  collector  informing  the  appellant  that  he 
should  charge  him  the  fare  from  Blackheath,  the 
appellant  at  once  stated  that  he  should  not  pay  it. 
Ijus  fact>  which  did  not  exist  in  the  case  of  Brown 
Y.  Qreat  Eastern  Eailway   Oompawy,  is,  I  am 
disposed  to  think,  sufiScient  to  dispense  with  the 
necessity  of  a  demand  of  the  specific  amount, 
which  under  the  circumstances  would  have  been 
useless.     But  passing  by  this  point,  I  am  of 
opinion,  first,  that  the  bye-law  is  bad ;  secondly, 
that  it  was  inapplicable  under  the  circumstances 
to  the  case  of   the   appellant.    As  regards  the 
validity  of  the  bye-law  I  am  strongly  disposed  to 
think  that  such  a  bye-law  was  uUra  viree.    The 
power  to  make  bye-laws  is  given  by  the  108th 
section  of  the  Railway  Glauses  Consolidation  Act. 
This  section   empowers   a  railway  company  to 
make  reflations  for  regulating  the  use  of  the 
railway  m  certain  specified  instances ;  that  is  to 
say,  for  regulating  the  speed  of  trains,  the  times 
of  arrival  and  departure,  the  loading  and  un- 
loading of  carriages,  the  receipt  and  delivery  of 
goods,  and  as  regards  passengers    and  others, 
"  for  preventing  the  smoking  of  tobacco,  and  the 
commission  of  any  other  nuisance  in  or  upon  such 
carnap;es,  or  in  any  of  the  stations  or  premises 
occupied  by  the  company ; "  after  whicn  follows 
this  more  general  term,  "  and  generally  for  regu- 
lating the  travelling  upon  or  using  and  working 
of  the  railway."    I  am  greatly  disposed  to  think 
that  this  enactment  has  reference  to  what  at  the 
time  the  Act  was  passed  was,  as  will  be  remem- 
bered, generally  contemplated,  namely,  the  use  of 
the  railway  by  other  locomotives  and  carrii^es 
than  those  of  the  company  constructing  the  line. 
1  say  so  because  the  first  four  specified  purposes 
in  respect  of  which  power  to  make  regulations 
and  bye-laws  is  given  by  the  section  in  question, 
are  obviously  purposes  for  which,  when  a  railway 
company  was  working  its  own  line,  with  its  own 
carnages   and   servants,  such  power  would  be 
wholly  unnecessary.    A  company  would  need  no 
bve-laws  to  enforce  its  own  orders  as  to  the  rate 
of  speed  at  which  its  carriages  should  travel,  or 
the  time  of  their  departure  and  arrival,  or  as  to 
their  loadinir  and  unloading,  or  as  to  the  receipt 
and  delivery  of  goods  conveyed  by  them.    But 
they  might  well  need  such  bye-laws  when  their 
line  was  worked  by  persons  not  under  their  im- 
mediate order  and  controL     The  next  purpose 
Blight  no  doubt  apply  either  to  persons  travelling 
in  the  carnages  of  the  ooapanyy  or  in  others. 


Bnt  the  last  purpose  must,  as  it  seems  to  me, 
again  have  reference  to  the  use  of  other  carriages 
than  those  of  the  company.  For  not  only  had  the 
case  of  any  fraudulent  travelling  on  the  line  been 
provided  for  by  the  103rd  and  104th  sections,  and, 
assuming  sect.  109  to  be  applicable  to  the  case  of 
persons  travelling  in  the  company's  carriages, 
any  misconduct  on  the  part  of  such  persons  had 
been  made  capable  of  being  dealt  with  under  a 
bye-law  of  the  company  by  this  very  section,  but 
the  proviso  which  immediately  follows  shows  that 
the  words  in  question  had  reference  to  the 
use  of  the  railway  by  others  than  the  company, 
the  proviso  being  as  follows :  "  But  no  such  regu- 
lation shall  authorise  the  closing  of  the  railway, 
or  prevent  the  passage  of  engines  or  carriages  on 
the  railway  at  any  reasonable  time  " — a  proviso 
manifestly  applicable  to  other  locomotives  or 
carriages,  but  inapplicable  to  persons  travelling 
by  the  company's  own  trains.  And  that  this  is 
so  becomes  more  apparent  from  what  follows  after 
the  enactment  enabling  the  company  to  make  bye- 
laws  to  enforce  its  regulations  hj  a  penalty  to  the 
amount  of  5{.  viz.,  that  "  if  the  infraction  or  non- 
observance  of  any  sudi  bye-law  or  regulation  as 
aforesaid  be  attended  with  danger  or  annoyance 
to  the  public,  or  hindrance  to  the  company  in  the 
lawful  use  of  the  railway,  it  shall  be  lawful  for  the 
company  summarily  to  interfere  to  obviate  or 
remove  such  danger,  annoyance,  or  hindrance, 
without  prejudice  to  any  penalty  incurred  by  the 
infraction  of  such  bye-law ;"  all  which,  as  it  seems 
to  me,  (dearly  points  to  the  use  of  the  railway  by 
others.  I  am  therefore  led  to  think  that  the 
power  given  has  no  reference  to  the  case  of 
persons  travelling  by  the  company's  own  carriages. 
Assuming,  however,  that  the  power  given  to  make 
bye- laws  would  enable  the  company  to  make  a 
bye-law  applicable  to  passenicers  travelling  in  the 
company's  carriages  otherwise  than  as  expressly 
mentioned  in  the  109th  section,  it  again  occurs  to 
me  to  doubt  whether  the  power  must  not  be  taken 
to  apply  only  to  cases  ejtudem  generis  with  those 
mentioned  specifically  in  the  section.  I  enter- 
tain considerable  doubt  whether  it  can  involve  a 
power  to  modify  in  so  essential  a  degree  the 
contract  between  the  companv  and  a  person  whom 
they  undertake  to  carry.  The  company  have  a 
perfect  right  to  say  that  they  will  not  undertake 
to  carry,  and  therefore  will  not  admit  into  their 
carriages,  any  one  who  does  not  pay  his  fare 
beforehand  and  take  a  ticket,  and  having  made 
this  the  condition  of  the  contract  they  have  the 
right  to  remove  any  one  from  their  carriages  who 
has  cct  provided  himself  with  a  ticket.  And  I 
am  not  prepared  to  say  that  a  bye-law  making  it 
compulsory  on  a  party  so  circumstanced — that  is 
to  say,  who  has  no  ticket,  or  who  having  a  ticket 
refiisen  to  show  it,  from  which  it  may  be  reason- 
ably presumed  that  he  has  none — to  leave  a 
company's  carriage  under  a  penalty  if  he  refuses 
to  leave,  would  not  he  a  reasonable  fa^e-law,  and 
within  the  power  given  by  the  Act.  But  it  seems 
to  me  a  very  different  tmng  to  say  that,  where  a 
ticket  has  actually  been  taken  and  the  fare  paid,' 
and  so  a  contract  has  been  entered  into  by  a  com- 
pany, the  company  can  by  a  bye-law  superadd  to 
the  contract  the  important  modification  that  the 
traveller  shall  be  subject  to  a  penaltv  if  he  fails  to 
produce  the  ticket  whenever  called  upon.  If  it 
had  been  intended  to  give  the  company  the  power 
of  thus  modifying  the  contract  in  so  essential  a 
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particular,  I  should  have  expected  to  find  it  ex- 
pressly given  either  as  an  appendage  to  the  103rd 
section  or  as  part  of  the  109th.    But  there  are  far 
more  urgent  grounds  for  holding  this  bye-law  to 
be  bad.     It  is  found  expressly  in  the  case  that 
"the  appellant  in  refusing  to  show  his   ticket 
had  no  intention  to  defraud,  and  did  not  in  any 
way  defraud    the  South-Eastem  Railway  Com- 
pany."    In  Dearden  v.  Tovmsend  (L.  Rep.  1  Q.  B. 
10}  this  court  intimated  a  very  clear  opinion  that 
such   a  bye-law  as  the  present  could  not  apply 
to  the  case  of  a  person  travelling  on  a  railway 
beyond  a  distance  lor  which  he  had  taken  his  ticket 
and  paid  the  fare  where  there  was  no  intention  to 
defraud,  and  the  point  was  expressly  decided  to 
that  efiect  in  London  and  Brighton  Railway  Com- 
pany V.  Watson  (3  C.  P.  Div.  429).    I  am  perfectly 
satisfied  of  the  soundness  of  this  construction  of 
the  statute.     The  principle  of  these  decisions, 
namely,  that  the  bye-law  would  be  bad  if  in  excess 
of  the  103rd  section  of  the  8  Vict.  o.  20,  which 
makes  a  fraudulent  intention  the  gist  of  the  offence 
of  travelling  without  having  paid  the  fare,  appears 
to  me  to  apply  d  fortiori  to  the  case  of  a  person 
who  has  paid  his   proper  fare  and  is  travelling 
with  his  ticket  in  his  pocket.    If  the  man  who  is 
travelling  without  having  paid  his  fare,  and  who 
consequently  has  no  ticket,  is  not  within  the  bye- 
law  where  the  element  of  fraud  required  by  the 
statute  is  wanting,  the  man  who  has  paid  his  fare 
and  got  his  ticket  can  surely  be  in  no  worse  a 
position.    It  may  no  doubt  be  said  that  it  is  not 
for  travelling  without  having  paid  his  fare  that 
the  appellant  has  been  convicted  under  the  bye- 
law,  but  for  having  refused  to  show  his  ticket 
when  properly  called  upon  to  do  so.    But  when 
the  bye-law  is  looked  at,  as  I  think  it  should  be 
looked  at,  as  a  whole,  it  seems  plain  that  its  main 
and  primary  purpose  is  to  prevent  persons  from 
travelling  on  the  railway  in  fraud  of  the  company 
without  having  paid  the  necessary  fare,  and  that 
the  obligation  to  show  the  ticket  when  required  is 
subsidiary  only  to  such  primary  pnrpose.    Indeed, 
if  this  were  otherwise,  and  the  exhibition  of  the 
ticket  were  not  subsidiary  to  the  prevention  of  the 
fraudulent  purpose  of  travelling  without  paying 
the  fare,  thus  remarkable  conseqaencewoula  follow 
in  the  case  of  such  attempted  traud,  namely,  that 
in  addition  to  the  penalty  fixed  by  the  statute,  a 
penalty  of  409.,  and  which  must  have  been  intended 
to  be  the  maximum  of  panishment,  the  offender 
might  be  subjected  to  the  penalty  established 
by  the  bye-law,  and   this  to  the  extent  of  an 
additional  bl,  that  being  the  amount  to  which 
the  penalty  can  be  carried  by  the  bye-law  under 
sect.  104^a  result  which  cannot  have  been  con- 
templated by  the  statute.     It  seems  to  me  to 
follow  that,  with  reference  to  the  exhibition  of  the 
ticket  as  well  as  the  travelling  without  one,  the 
bye-law  must  not  be  carried  beyond  the  scope  of 
the  103rd  section.    Even  when  confined  within 
these  limits  such  a  bye-law,  if  otherwise  within 
the  power  to  make  bye-laws  given  by  the  statute, 
will  not  be  without  its  use.     The  want  of  a  ticket 
affords  primd  facie  evidence  of  fraud,  and  entitles 
the  company  to  put  the  traveller  to  the  proof  of 
the  absence  of  a  fraudulent  intention.  The  refusal 
to  produce  a  ticket  leads  in  like  manner  primd 
facie  to  the  inference  that  the  party  has  none,  and 
consequently  to  the  inference  of  fraud.    To  this 
extent  a  bye-law,  if  not  otherwise  open  to  objec- 
tion, would  be  reasonable  as  subsidiary  to  the 


103rd  section  of  the  Act,  by  affording  the  com- 
pany primd  fade  evidence  of  a  fraud,  and  so 
enabling  them  to  proceed  against  the  offender  for 
the  penalty  under  the  statute  independently  of 
any  civil  proceeding  to  recover  the  amount  of  fore. 
But  otherwise  than  as  subsidiary  to  the  103rd 
section  the  bye-law  would  appear  to  me  to  be 
beyond  the  power  of  making  bye-laws  confeired  on 
the  company.  It  was  not^necessary  in  Dearden  v. 
Tovmsend  (L.  Rep.  1  Q.  B.  10)  to  decide  on  the 
validity  of  the  bye-law  in  this  respect,  nor  did  the 
decision  involve  it.  It  was  sufficient  to  hold  that 
the  case  did  not  come  within  the  bye-law,  as  the 
bye-law  imposed  a  penalty  on  a  party  refusing  to 
produce  a  ticket;  it  was  enoush  to  say  that  a 
person  not  having  a  ticket,  and  therefore  being 
unable  to  produce  one,  could  not  be  said  to  refuse 
to  do  so.  Let  us  assume,  however,  that  to  make  a 
bve-law  imposing  a  penalty  on  a  traveller  for  not 
showing  his  ticket  when  he  has  one  would  be 
within  the  competency  of  the  company ;  we  have 
still  to  consider  whether  this  bye-law  is  in  itself 
reasonable.  Now,  it  is  settled  law,  not  only  that 
it  is  essential  to  the  validity  of  a  bye-law  that 
it  be  reasonable  (Com.  Dig.  **  Bye-law  G.  6) ;  but 
also  that  "  a  bye-law,  being  entire,  if  it  be  unrea- 
sonable in  anv  particular,  it  shall  be  void  for  the 
whole  "  (lb.  0.  7.),  of  which  Gomyns  gives  as  an 
instance  "as  if  the  penalty  be  unreasonable." 
Here  the  penalty,  that  of  paying  the  fare  from  the 
station  from  which  the  train  originally  started, 
cannot,  under  certain  circumstances,  be  otherwise 
than  unreasonable.  For  where  crimes  are  the 
same  and  the  criminality  equal,  eanality  of  ponish- 
ment  is  of  the  essence  of  penal  legislation  and 
justice.  Here  the  offence  being  the  same  and  the 
criminality  equal,  whether  the  offence  occurs  at 
one  end  of  the  line  or  the  other,  the  degree  of 
punishment  is  made  to  depend  on  whether  the 
offence  has  been  committed  at  the  one  end  or  the 
other,  its  severity  increasing  as  we  advance 
towards  the  terminibs  ad  quern.  To  illustrate  the 
position,  let  us  suppose  a  line  of  sixty  miles  in 
length  with  stations  at  every  ten  miles.  The 
man  who,  having  travelled  to  the  station  next  to 
that  from  which  the  train  started,  refuses  to 
produce  his  ticket  will  have  to  pay  the  precise  fare 
for  the  distance  he  has  travelled ;  in  other  words, 
will  not  have  to  pay  any  penalty  at  all.  The  man 
who  does  the  corresponding  thins:  at  the  farther 
end  of  the  line — ^that  is  to  say,  who' travels  the  last 
ten  miles  of  the  distance,  and  then  fails  to  pro- 
duce his  ticket — has  to  pay,  in  addition  to  the 
proper  fare  for  the  distance  he  has  travelled,  the 
tare  due  for  the  fifty  miles  over  which  he  has  not 
travelled  as  a  penalty,  while,  as  we  have  just 
seen,  the  offender  at  the  other  end  of  the  line  pays 
no  penalty  at  all.  And  the  same  thing  occurs, 
thoagh  of  course  the  disproportion  is  not  so 
striking,  in  all  other  instances  which  may  happen 
according  to  whether  the  offenoe  occurred  nearer 
to  or  farther  from  the  terminus  a  quo.  The 
injastioe  arising  from  a  law  operating  thus 
unequally  so  much  more  heavily  when  the  offenoe 
has  been  committed  at  the  one  end  of  the  line 
than  when  it  occurs  at  the  other  is  too  manifest  to 
admit  of  such  a  bye^law  being  held  to  be  reason- 
able. It  is  not  a  sufficient  answer  to  say  that  it 
is  "  reasonable  that  facility  should  be  thus  afforded 
to  the  company  to  protect  themselves  against 
persons  travelling  without  having  taken  tickets, 
it  being  in  most  instanoeB   impoflaible  for  the 
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oompany  or  their  officers  to  know  how  far  a 
person  may  have  travelled."  Faoility  is  not  to  be 
afforded  to  a  proseontor^  or  his  oonvenieDoe 
oonsalted,  at  the  expense  of  injnstioe  committed 
in  the  inequality  of  punishment.  Besides  which 
the  company  may  to  a  great  extent  protect  itself  by 
greater  care  in  seeing  that  no  person  is  admitted 
into  their  carriages  without  showing  a  ticket. 
But,  even  if  we  were  to  hold  the  bye-law  to  be 
valid,  it  does  not  appear  to  me  to  me  to  be  appli- 
cable to  the  case  of  the  appellant.  The  power 
S'ven  to  the  company  by  the  109th  section  of  the 
ot  is  fio  make  bye-laws  to  be  enforced  by  penal- 
ties for  regulating  (inter  alia)  the  *' travelling 
upon  the  railway,  and  it  is  under  this  power  that 
the  bye-law  in  question  is  made.  But  not  only 
must  such  a  power,  being  in  derogation  of  common 
right,  be  construed  strictly,  but  the  whole  enact- 
ment appears  to  me  to  point  to  travelling  upon 
the  railway  in  the  actuM  meaning  of  the  term. 
Now,  here  the  appellant,  when  he  refused  to  show 
his  ticket,  cannot  be  said  to  have  been  "  travelling 
on  the  railway  "  in  point  of  &ct,  nor  do  I  think  he 
can  be  said  to  have  been  even  constructively 
travelling  upon  it.  He  had  entirely  left  the  car- 
riages of  the  South-Eastem  Company.  He  was 
quitting  their  station.  That  the  stations  of  the  two 
companies  happen  to  be  more  or  less  contiguous 
is  an  accident.  They  might  be  some  distance  apart. 
As  it  is,  it  takes  some  minutes  to  pass  through 
the  passages  which  extend  from  the  one  platform 
to  the  other.  It  seems  to  me  impossible  to  say 
that  a  person  traversing  this  distance  in  o^der  to 
pass  on  to  a  different  line  of  railway  is  still  travel- 
ling upon  the  South-Eastem  line.  The  bye-law,  the 
effect  of  which  must  be  construed  by  the  light  of 
the  statutory  power  under  and  by  authority  of 
which  it  has  been  made,  and  beyond  which  it 
cannot  be  carried,  is  therefore,  in  my  opinion, 
inapplicable  ^  to  the  case.  On  these  grounds 
I  am  of  opinion  that  the  conviction  cannot  be 
upheld. 

Lush,  J. — ^The  question  left  open  at  the  dose  of 
the  argument,  and  npon  which  we  took  time  to 
consider  our  judgment,  was  the  validity  of  the 
bye-law  upon  which  the  magistrate  proceeded.  It 
is  in  these  terms :  [Beads  it.]  It  appears  to  me 
that  the  penal  clause  of  this  bye-law  is  tiUra  vires 
and  void,  on  the  ground  that  the  penalty  it  imposes 
for  refusing  to  show  the  ticket  is  variable,  and 
dependent  on  the  accident  of  the  ticket  being 
demanded  at  an  early  or  a  late  stage  of  the 
train's  journey.  A  passenger  who  has  travelled 
only  the  last  ten  miles  in  a  train  which  has 
travelled  a  hundred  miles  is  fined  ten  times  as 
much  as  another  who  started  at  the  station  a  quo, 
and  whose  ticket  was  demanded  at  the  end  of  ten 
miles,  although  the  offence  of  refusing  to  show  the 
ticket  is  precisely  the  same  in  the  one  case  as  in 
the  other.  A  bye-law  which  has  this  effect  cannot 
be  deemed  a  reasonable  bye-law.  The  clause  which 
precedes  the  penal  clause  seems  to  me  equally 
objectionable :  the  passenger  is  not  only  required 
to  show  his  ticket  when  £manded — a  requisition 
which  is  perfectly  reasonable,  and  which  may  be 
eoforoed  by  a  reasonable  penalty — but  he  is 
required  to  deliver  it  up,  whatever  the  purpose 
may  be  for  which  it  is  demanded,  and  without  anj 
limitation  as  to  the  time  at  which  the  demand  is 
made.  A  season  ticket  is  a  contract  by  which  the 
oompany  engages  to  oarry  the  holder  free  of  any 
farther  charge  for  a  specified  period  between  certain 


specified  stations.  Until  that  period  has  expired 
the  holder  is  entitled  to  retain  the  ticket  as  his 
own  property.  He  is  bound  to  show  it  when 
required,  in  order  that  the  company's  servants 
may  see  that  it  is  still  in  force,  and  that 
it  entitles  the  owner  to  be  where  he  is. 
The  b^e-law  would  in  terms  justify  the  com- 
pany in  demanding  it  back  on  the  first  journey 
which  the  holder  makes  under  it,  though  it  be  on 
the  verjr  day  the  ticket  was  pui^hased.  The 
same  objection  applies  to  a  journey  ticket.  The 
holder  of  such  a  ticket  is  entitled  to  keep  it  till 
he  has  arrived  at  the  station  where  the  tickets  for 
such  a  journey  are  collected.  I  do  not  intend, 
and  am  far  from  wishing  to  impute  to  the  oom- 
pany that  the  bye-law  was  framed  with  a  view 
to  its  being  so  applied,  or  that  they  would  sanc- 
tion any  arbitrary  or  capricious  use  of  the  power 
which  it  proposes  to  give.  No  instance  has  ever 
come  to  mv  knowledge  in  which  any  company,  or 
any  official,  has  shown  a  disposition  so  to  act. 
Our  du,ty,  however,  is  to  test  it  by  established 
principles  of  law,  and  to  regard  what  the  bye-law 
authorises,  and  not  how  it  is  applied  in  practice, 
and,  so  regarding  it,  I  feel  bound  to  hold  that  on 
this  ground  also  the  penal  clauses  of  it  are  wholly 
void.  I  do  not  discuss  the  validity  of  that  part  of 
the  bye-law  which  imposes  as  a  penalty  for 
travelling  without  a  ticket  the  whole  &re  from 
the  starting  station  of  the  train.  That  point  has 
been  alrewly  decided  by  the  Common  Pleas 
Division.  I  am  of  opinion,  for  the  reasons  given, 
that  the  appellant  is  entitled  to  our  judgment. 

Judgment  for  appdlant. 

Solicitor  for  appellant,  James  Bohinson. 
Solicitor  for  respondents,  W,  B.  Stevens. 


COMMON  PLEAS  DIVISION, 

Monday,  April  19, 1880. 

(Before  Gbovs  and  Lofbs,  JJ.) 

WaBD  V,  SiNPIBID.  (a) 

Evidence — Witness— Proof  of  previous  eofMnetion'^ 
17  4- 18  Vict.  e.  125,  s.  26. 

A  witness  in  a  cause  may  he  cross-examined  as  to 
whether  he  has  been  convicted  of  any  felony  or 
misdemeanour,  and  if  he  denies  U  or  refuses  to 
answer,  the  opposite  party  mm  prove  such  con^ 
viction  under  sect.  25  of  the  (Jommon  Law  Fro* 
oedure  Act,  although  thefa^  of  such  conviction  is 
not  material  to  the  matter  in  issue  in  the  cause. 

Action,  tried  before  Lopes,  J.,  to  recover  23L  ISs. 
for  goods  sold,  work  done,  and  money  lent. 

The  defendant  was  called  as  a  witness  at  the 
trial,  and  was  asked  in  cross-examination  whether 
he  had  been  convicted  of  embezzlement. 

He  denied  that  he  had  been  so  convicted,  and 
thereupon  it  was  proponed  on  behalf  of  the  plain- 
tiff to  prove  the  fact  of  his  conviction,  and  a  certi- 
ficate of  such  conviction  was  tendered  in  evidence 
in  accordance  with  sect.  25  of  the  Common  Law 
Procedure  Act  1854  (17  &  18  Vict.  c.  125). 

It  was  objected  on  behalf  of  the  defendant  that 
it  could  not  be  received  in  evidence,  as  it  was  not 
material  to  the  issue,  and  that  the  denial  of  the 
defendant  was  conclusive.  The  learned  judge  ad- 
mitted the  evidence,  and  the  jury  found  for  the 
plaintiff  on  the  claim  and  also  on  the  oounter- 
claim. 

(a;  Beportid  by  W.  J.  Suns,  Eiq.,  BixrialtMit-Lftw. 
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Oooper  Wyldj  for  the  defendant,  moyed  for  a 
rale  ni$i  for  a  new  trial,  on  the  sronnd  of  mis- 
direction and  misreoeption  of  evidenoe.  By  the 
25th  section  of  the  Common  Law  Procednre  Act 
a  witness  may  be  qaestioned  as  to  whether  he  has 
been  coDvicted  of  any  felony  or  misdemeanoar, 
and  if  he  either  denies  the  fact  or  refuses  to 
answer,  the  opposite  party  may  prove  the  convic- 
tion. In  a  note  on  this  section  in  Day's  Common 
Law  Procedure  Act,  p.  279,  it  is  said  that "  evidence 
cannot  be  adduced  to  contradict  the  witness  if  he 
deny  the  imputation,  unless  the  fact  sought  to  be 
established  is  material  to  the  issue."  My  conten- 
tion here  is,  that  the  fact  of  the  conviction  was  not 
material  to  the  issue,  and  that  the  evidence  was 
wrongly  received^  and  should  not  have  been  placed 
before  the  jury. 

Gbovs,  J. — I  think  that  the  evidence  was  rightly  | 
given  on  the  part  of  the  plaintiff,  and  that  there 
should  be  no  rule  granted.  Before  the  Common 
Law  Procedure  Act,  if  a  witness  had  been  ques- 
tioned as  to  a  previous  conviction  and  had  denied 
that  he  had  been  convicted,  he  could  not  have  been 
contradicted.  This  was  altered  by  sect.  25  of  the 
Act  of  1854,  which  says,  "  A  witness  in  any  cause 
may  be  Questioned  as  to  whether  he  has  been  con- 
victed of  any  felony  or  misdemeanour,  and  upon 
being  so  questioned,  if  he  either  denies  the  fact 
or  refuses  to  answer,  it  shall  be  lawful  for  the 
opposite  partv  to  prove  such  conviction."  Then 
the  rest  of  the  section  goes  on  to  state  how  the 
conviction  is  to  be  proved.  The  words  of  the  Act 
are  exceedingly  clear,  and  say  nothing  about  the 
relevancy  of  the  fact  of  the  conviction  to  the  issue, 
and  if  they  are  not  to  be  read  as  I  read  them — 
viz.,  that  the  conviction  may  be  proved  in  any 
case  where  it  is  denied — ^it  appears  to  me  that  they 
would  effect  no  change  whatever  in  the  law,  but 
leave  it  just  as  it  was  before.  I  think  the  rule 
must  be  refused. 

LoFES,  J. — I  am  of  the  same  opinion.  I  hesitated 
abont  admitting  this  evidence  at  the  trial,  because 
I  had  never  known  such  a  case  as  this  to  occur,  as 
the  witness  generally  admits  the  &ct ;  but  I  cannot 
see  that  the  Act  is  capable  of  any  other  construc- 
tion. I  think,  too^  that  it  is  a  reasonable  construc- 
tion, because,  if  a  witness  who  has  been  convicted 
denies  the  fact,  I  think  the  jury  ought  to  be  in- 
formed what  kind  of  witness  he  is. 

BuU  refiued. 

Solicitor  lor  the  defendant,  W.  Wood, 


Saiwrday,  Nov.  18,  1880. 

(Before  Qbovb,  Linblet,  and  Lopes,  JJ.) 

SAjn>iB8  (app.)  V.  Seabsov  (resp.). 

8A5DEB8  (app.)  V.  SiOTH  (rcsp.).  (a) 

PcvrUament  —  County  vote  —  Lands  "  occupied 
together  wUh "  a  nouae — Meaning  of  "  together 
vnth*'  and  ''therewUh'*  i»  2  ^  8  WiU.  4,  c.  45, 
sects.  24,  25,  and  27—30  #-  81  Vict  e.  102. 

A  jpsffon  oooupied,  sinee  1869,  a  dose  of  land  in  F., 
vn  the  borotigh  of  P.,  at  a  rent  whicJi  gave  him  the 
right  of  voting  as  a  122.  occupier  under  the  Act 
of  1867.  He  subeequenU/y  rmited  a  house  in  B. 
Areet  in  the  borough  from  the  same  landlord^  in 
respect  of  which  he  had  a  right  to  a  vote  for  the 
borough.    Since  taking    the    house    he    became 
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tenant  of,  and  occupied  under  (he  same  loiMDordi 
another  piece  of  land  in  F.,  within  the  boretigh 
of  P.,  which  was  also  rated  at  upwards  of  122. 
The  lands  in  F,  were  a  mile  distant  from  the  hnuss 
in  B.  street.  The  revising  barrister  decided  thai 
the  lands  in  F.  were  not "  oocupied  together  with" 
the  house  in  B.  street  witJUn  the  meaning  of  sedL 
2Sof2^d  WiU.  4,c.  45,  and  that  the  voter  was 
entitled  to  have  his  name  retained  on  the  Ust  of 
voters  for  the  division  of  the  county  in  resped  of 
the  oeeupation  of  the  land  under  the  representor 
tion  of  the  People  Ad  1867  (30  4^  31  Vid.  c  102). 

Held,  that  the  decision  of  the  revising  barrister 
was  corred ;  that  the  words  **  together  wUh  "  or 
"  therewith  "  mean  something  more  than  a  eon* 
eurrence  in  point  of  time,  and  if  the  land  is  nd 
used  with  the  house,  or  for  the  benefieial  oooMpa- 
tion  of  the  house,  it  is  not  occupied  **  togener 
with"  the  house  within  the  meaning  of  ihe 
sedion. 

Where  the  voter  claimed  at  owner  in  fee  simple  ^ 
a  piece  of  land  one  mUe  distant  from  a  house  t» 
the  borough,  of  which  he  wUs  the  owner  and 
occupier,  and  in  respect  of  which  he  had  a  vd$ 
for  the  borough,  it  was  also  held  that  the  revising 
barrister  was  right  in  deciding  that  he  was  m- 
titled  to  have  his  name  inserted  in  the  lid  of 
voters  for  the  county. 

These  were  two  appeals  from  the  decision  of  the 
revising  barrister  for  the  northern  diviBioa  of 
the  county  of  Northampton,  the  same  qnesCicni 
arisiDir  in  each,  except  that  in  one  the  voter  was 
tenant  of  the  land  in  respect  of  which  he  claimed 
to  vote,  and  in  the  other  the  owner  in  fee  simple. 

Sandb&s  (app.)  V.  Seabson  (resp.). 

The  following  case  was  stated : 

At  a  court  held  by  me,  the  barrister  appointed 
to  revise  the  list  of  voters  for  the  Northern  Divi- 
sion of  the  county  of  Northampton,  on  the  20tli 
Sept.  1880,  at  Peterborough,  in  the  said  divisios, 
John  Sanders  duly  objected  to  the  name  of 
Samuel  Searson  being  retained  in  the  list  of 
voters,  in  respect  of  the  occupation  of  lands  and 
tenements  under  the  Bepresentation  of  the  People 
Act  1867  (30  &  31  Vict.  o.  102)  for  the  parish  of 
Peterborough  in  the  said  divisicm. 

The  name  and  q^ualification  of  the  said  Saorael 
Searson  appeared  m  the  list  as  follows :  (Headng 
of  list  in  statutory  form).  Samuel  SearsoD, 
Bridge-street,  occupier  of  land,  f^lag-fen. 

It  was  proved  that  the  voter  had  occupied  since 
1869  a  close  of  land  in  Flag-fen,  in  the  boroagh 
of  Peterborough,  as  tenant  to  Mr.  Fitswilliam,  at 
a  rent  which  would  confer  npon  him  the  right  of 
voting  as  a  122.  occupier  nnder  the  Bepreseutation 
of  the  People  Act  1867.  Some  yeaara  afterwaids 
he  took  a  house  in  Bridge-street,  in  the  boroogh 
of  Peterborough,  nnder  the  same  landlord,  and 
has  occupied  the  same  to  the  present  time^  and  in 
respect  of  that  house  he  enjoys  the  right  of  voting 
in  an  election  of  Members  of  Parliament  for  the 
borough  of  Peterborough. 

Since  taking  the  house  he  has  beoome  tenant  of 
and  still  occupies  under  the  same  landlord  another 
piece  of  land  in  Flag-fen  within  the  borongfa, 
whidi  also  is  rated  at  upwards  of  12L  per  annum. 
The  lands  in  Fiag-fen  are  apart  from  each  other, 
and  are  both  distant  upwaras  of  a  mile  from  the 
voter's  borongh  residence  in  Bridge*street,  Peter- 
borongh.  EMh  of  the  three  occupations  was  held 
under  a  Ladyday  tananqy,  and  each  parcel  ifii 
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held  at  a  separate  rent,  and  it  was  proved  and 
admitted  that  a  separate  notice  to  quit  would  be 
required  for  each  property. 

John  Sanders  dniy  objected  to  the  name  of 
Samnel  Searson  being  retained  on  the  list  of  voters 
for  the  parish  of  Peterboroagh,  in  the  said  division 
of  the  ooanty  of  Northampton,  on  the  ground  that 
eaoh  of  the  pieces  of  land  in  Fla^-fen  was  ocoapied, 
together  with  the  house  in  Bridge-street,  within 
the  meaning  of  sect.  25  of  2  &  3  Will.  4,  o.  45,  and 
that  such  occapation  conferred  upon  him  the  right 
of  voting  for  the  borongh  of  Peterboroagh. 

In  answer  to  the  objection  it  was  urged  that  the 
lands  in  Flag-fen  were  not  occnpied  together  with 
the  said  house  within  the  meaning  of  the  said 
section,  but  that  the  occapation  of  the  lands  was 
distinct  from  the  occupation  of  the  hoase. 

I  decided  that  the  voter  had  the  right  to  have 
bis  name  retained  on  the  said  list  of  voters  for  the 
said  division  of  the  said  county  in  respect  of  the 
occapation  of  the  said  lands  under  the  Represen- 
tation of  the  People  Act  1867,  and  retained  in  the 
said  list. 

Due  notice  of  appeal  from  my  decision  was 
given. 

If  my  decision  was  correct,  such  list  to  remain 
as  revised  without  alteration.  If  my  decision  was 
incorrect,  the  name  of  Samuel  Searson  to  bo 
expunged  from  the  said  list  of  voters. 

Mereioether  for  the  appellant. — The  voter  was 
not  entitled  to  be  on  the  register.  Sect.  25  of 
the  Reform  Act  1832  (2  &  3  Will.  4,  c.  45)  is 
specifically  incorporated  with,  and  made  part  of, 
the  Representation  of  the  People  Act  of  1867 
(30  &  31  Yict.  c.  102).  Under  uhe  latter  Act  a 
householder  has  a  vote  for  the  borongh,  therefore 
he  does  not  require  the  additional  land  to  give 
him  a  qualification.  If  a  person  rents  a  house  in 
the  borough,  and  a  piece  of  land  also  in  the 
borough  from  the  same  landlord  sufficient  in 
value  to  qualify  him  for  a  vote  for  the  county, 
be  cannot  have  a  vote  for  the  borough  and  county 
also.  [Gaove,  J. — I  understand  you  to  say  that 
he  cannot  sever  the  one  tenement  for  the  purpose 
of  getting  two  votes.]  If,  for  instance,  a  man  has 
a  house  at  15Z.  rental,  and  a  garden  at  the  same, 
he  cannot  claim  one  vote  for  the  house  for  the 
borough  and  one  for  the  garden  for  the  countj. 
The  case  of  Collins  v.  Ihomas  (20  L.  T.  Rep. 
N.  S.  97 ;  2  Lutw.  219 ;  12  C.  B.  630)  decides 
that  "together  with"  does  not  mean  adjoining 
In  Gapel  v.  Aston  (14  L.  T.  Rep.  N.  S.  272 ; 
2  Lutw.  143 ;  8  C.  B.  1)  the  voter  could  not  join 
the  tenements,  and  therefore  ho  bad  two  votes. 
[Gbove,  J. — The  object  of  the  statute  is,  that  if 
you  require  the  land  to  supplement  the  borough 
vote  you  cannot  claim  a  vote  for  the  county ;  the 
overriding  decision  in  all  the  cases  is  that  a 
person  cannot  have  a  borough  vote  and  a  county 
vote  for  the  same  qualification.]  The  statute 
goes  further  than  that ;  if  a  person  rents  a  houso 
in  one  part  of  the  borough  and  a  piece  of  land  in 
another  part,  no  matter  how  great  the  value,  from 
the  same  landlord,  he  cannot  have  a  vote  for  the 
borough  and  tbo  county.  He  also  cited  the 
cases  of 

Bwrton  v.  Aston,  14  L.  T.  Eop.  N.  S.  272 ;  8  C.  B.  1 ; 

2  Lutw.  143 ; 
Frocier  v.  ilnnwon,  7  C.  B.  N.  S.  48 ;  29  L.  J.  90, 

C.  P. ; 
Beavfick  v.  Alkm',  L.  Bep.  8  C.  P.  265. 

Hensman  for  the  respondent. — The  voter  was 
Mag.  Cas. — Yol.  XII. 


entitled  to  be  on  the  register.  The  words  "  occu- 
pied therewith  "  in  sect.  27  of  2  &  3  Will.  4,  c.  45, 
have  not  regard  to  time  only,  they  mean  some- 
thing more  than  that.  In  a  borough  the  house 
is  the  basis  of  the  vote.  The  land  never  was,  and 
was  only  used  when  occupied  together  with  the 
house  to  assist  in  making  the  tenement  of  suf- 
ficient value  to  qualify  the  occupier  for  a  vote. 
In  this  case  the  voter  had  in  1867  and  up  to  the 
present  time  a  vote  in  respect  of  a  piece  of  land 
held  of  the  same  landlord  a  mile  distant  from  the 
house,Yand  it  could  never  have  been  the  intention 
of  the  Legislature  to  deprive  a  person  of  a  vote 
he  already  possessed  for  the  county  because  he 
happened  to  rent  a  house  of  the  same  landlord 
in  some  distant  part  of  the  borough ;  the  mere 
taking  of  the  house,  which  alone  gives  the  borough 
vote,  cannot  take  away  the  vote  previously  held 
for  the  land.  These  pieces  of  land  are  neither 
contiguous  nor  held  of  the  same  tenure.  They 
are  held  of  the  same  landlord,  but  not  under  the 
same  lease,  and  they  were  taken  at  different  times. 
[Gkovjb,  J.  — '*  Therewith  "  in  sect.  27  means  the 
same  as  "  together  with  "  in  sect.  25 ;  therefore  it 
all  comes  to  what  is  the  meaning  of  "together 
with.'']  The  facts  in  this  case  are  entirely  diffe- 
rent to  any  of  those  cited.  The  intention  of  the 
Act  was  not  that  a  person  should  not  have  a  vote 
for  the  county  and  borough.  If  the  owner  of  one 
tenement  and  occupier  of  the  other  he  may,  and 
so  also  if  the  tenements  are  rented  under  two 
different  landlords. 

Merewether  was  heard  in  reply. 

Sandebs  (app.)  V.  Smith  (resp.). 

In  this  case  the  respondent,  Charles  Smith, 
claimed  to  have  his  name  inserted  on  the  list  ot 
voters  for  the  county  of  Northampton  in  respect 
of  the  following  qualification : 

It  was  proved  that  the  claimant  had  been  the 
owner  in  fee  simple,  since  the  28th  May  1877,  of  a 
piece  of  freehold  land  in  Padhulm-road,  Peter- 
borough, within  the  boron jjh  of  Peterborough,  the 
yearly  value  of  which  exceeded  the  sum  of  2/. 
The  land  formed  part  of  an  estate  sold  in  building 
plots;  there  is  no  building  on  the  land.  The 
claimant  was,  and  had  for  some  time  prior  to  th() 
purchase  of  the  piece  of  land  been,  the  owner  in 
fee  simple  and  the  occupier  of  a  freehold  house  in 
the  borough  of  Peterborough,  which,  before  1877, 
conferred,  and  still  confers,  upon  him  the  right  of 
voting  in  an  election  for  members  of  Parliament 
for  the  borough. 

The  land  in  Padholm-road  has,  since  the  pur- 
chase, been  occupied  by  the  claimant  temporarily 
as  garden  ground,  and  is  one  mile  distant  from  the 
house. 

John  Sanders  duly  objected  to  the  name  of 
Charles  Smith  being  retained  on  the  list  of  voters 
for  the  parish  of  Peterborough  in  the  northern 
division  of  the  county  of  Northampton,  on  the 
ground  that  the  land  was  occupied  together 
with  the  house,  within  the  meaning  of  sect. 
25  of  2  A  3  Will.  4,  o.  45,  and  their  oc- 
cupation conferred  upon  him  the  right  of 
voting  for  the  borough.  In  answer  to  the 
objection  it  was  urged  that  the  land  was  not 
occnpied  with  the  house  within  the  meaning  of 
the  section,  but  that  the  occupation  of  the  land 
was  distinct  from  the  ooonpation  of  the  house. 

The  revising  barrister  decided  that  the  land 
was  not  occupied    with  the    house    within    the 
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meaning  of  tbe  section,  and  that  the  voter  had 
the  right  to  have  his  name  inserted  in  the  list  of 
voters  for  the  division  uf  the  coanty  in  respeot  of 
the  qualification  for  which  he  claimed. 

This  case  was  not  argued,  it  being  agreed  that 
it  should  be  governed  by  the  decision  in  the 
former  cose. 

Gbove,  J. — I  am  of  opinion  that  the  revising 
barrister  was  right.  The  facts  shortly  stated  are 
these :  A  person  had  a  vote  in  respect  of  a  piece 
of  land  which  he  held  at  a  rent  which  would 
confer  upon  him  the  right  o£  voting  as  a  122. 
occupier  under  the  Bepresentation  of  the  People 
Act  of  1867.  He  then  took  a  house  from  the 
same  landlord,  in  the  borouffh,  which  gave  him  a 
vote  for  the  borough.  Subsequently  he  took  a 
piece  of  land  in  the  borough,  also  from  the  same 
landlord,  quite  distinct  in  point  of  place  from  the 
house.  The  piece  of  land  was  a  considerable  dis- 
tance from  the  house,  and  although  they  were 
rented  from  the  same  landlord  they  were  not  in 
the  same  taking.  The  taking  so  far  coincided 
that  they  were  ooth  occupied  for  the  ^vreceding 
twelve  months,  and  that  was  all.  The  qaestion 
is,  whether  the  occupation  of  the  house  excludes 
him  from  voting  for  the  county,  the  land  being 
wholly  distinct  and  apart  Irom  the  house.  I  am 
of  opinion  that  the  vote  cannot  be  excluded.  The 
real  ground  of  my  decision  is,  what  is  intended 
by  the  Legislature  by  the  words  "  together  with  " 
and  *' therewith"  in  the  25th  and  27th  sections 
of  the  Reform  Act  of  1832  (2  &  Z  Will.  4,  c.  45). 
Both  *'  together  with  "  and  "  therewith  "  are  used 
in  the  25th  section,  and  the  same  meaning  is  given 
to  both.  It  is  quite  clear  that  they  mean  the 
same  thing,  and  in  the  27th  section  **  therewith  " 
means  the  same  as  "  therewith  "  or  *'  together 
with  "  in  the  former  section.  Now  what  do  they 
mean  P  Do  they  mean  an  actual  contiguity,  or  in 
point  of  time  only,  or  in  the  more  general  sense  of 
,  the  term  that  they  are  used  together  in  one  occupa- 
tion P  I  am  of  opinion  that  the  latter  ia  the  correct 
meaning,  without  attempting  to  give  an  exact 
definition  of  the  words.  They  must  be  together 
in  point  of  time,  and  for  that  only  the  words  in 
the  section  are  not  required.  That  is  given  irre- 
spective of  the  words.  Nor  can  they  only  mean 
under  the  same  landlord,  because  that  condition 
is  given  irrespective  of  these  words.  Though  they 
include  both  these  meanings,  they  must  have 
60 me  other  and  more  extended  meaning  also— rthe 
object  of  the  section  is,  that  a  person  may  have  a 
borough  vote  for  his  house  of  101.  value,  and,  if  the 
house  is  not  of  sufBdent  value,  then  he  may  have 
the  vote  for  his  house  together  with  land  to  make 
np  the  value,  if  both  are  occupied  together.  He  may 
not  have  a  vote  merely  in  respect  of  the  land,  but  be 
may  use  the  land  to  supplement  the  house,  in  order 
that  it  may  be  of  sufficient  value  to  entitle  him  to 
a  vote.  We  have  been  pressed  with  certain  cases, 
and  I  think  it  only  neoessaryto  refer  to  two  of  them, 
ColUna  V.  Thomas  (20  L.  T.  Step.  N.  S.  97 ;  12  C.  B. 
(j39 ;  2  Lutw.  219),  and  Oapel  v.  Aston  (14  L.  T, 
Sep.  N.  S.  272 ;  8  0.  B.  1 ;  2  Lutw.  143).  Now,  in 
Ooflvns  V.  Thomas  the  garden  was  not  immediately 
adjoining  the  house,  but  not  more  than  forty  yards 
distant,  and  between  it  and  the  house  there  was 
some  waste  land:  and  the  only  question  was, 
whether  in  order  to  give  a  vote  it  is  necessary  that 
the  land  should  be  absolutely  contiguous  to  the  house 
— actually  adjoining  the  house,  without  any  space 


or  wall  between ;  and  the  court  decided  in  that  case 
that  the  land  was  occupied  together  with  tbe  hooae. 
There  is  an  observation  of  Maulo,  J.  in  the  case 
which  pressed  a  little  on  my  mind  :  "  A  man  may 
have  a  qualification  consisting  of  a  counting-boose 
five  stories  high  and  a  garden  in  another  part  of 
the  boroueh,  if  both  are  held  under  the  same  land- 
lord. The  words  of  the  Act  are  very  plain."  Bat 
this  is  no  decision  in  the  case — no  part  of  the 
decision,  and  only  something  put  to  counsel 
during  the  argument.  It  is  not  even  an  obiter 
dictum,  but  simply  an  observation  made  to  counsel, 
and  we  cannot  treat  that  as  any  part  of  the  deci- 
sion. The  whole  decision  in  the  case  is,  that  a 
garden  occupied  under  the  same  tenure,  althoagh 
not  actually  adjoining  the  house,  may  bo  occupied 
together  with  the  house.  The  case  of  Capel  v. 
Aston  (ubi  sup.)  does  not  touch  the  present  ques- 
tion, and  I  do  not  think  it  is  an  authority  either 
way.  Then  there  is  another  case  of  Webb  v.  Sir- 
mingham,  (5  M.  &  G.  14 ;  13  L.  J.  57 ;  0.  P.  1  Lutw. 
18)  to  which  I  drew  attention  in  the  course  of  the 
argument;  but,  having  considered  the  case,  I 
think  that  also  does  nob  afford  any  assistaooe. 
The  case  then  comes  back  to — what  is  the  meaning 
of  "  together  with  "  and  "  therewith  "  ?  Those 
words  import  something  more  than  concurrence 
in  point  of  time ;  and  the  object  of.  the  Act  was 
that  the  land  was  to  supplement  the  house  in  point 
of  value.  1  am  of  opinion  that  the  land  was  nut 
occupied  together  with  the  house,  and  the  revising 
barrister  was  right. 

LiNDLEY,  J. — I  am  of  the  same  opinion.  Tlic 
case  turns  upon  the  question  of  the  meaning  of 
the  words  "  together  with  "  and  "therewith  "  in 
the  25th  section  of  the  Reform  Act  of  1832  (2  &  3 
Will.  4,  c.  45),  taking  it  in  connection  with  the 
27th  section,  and  this  is  the  only  difficulty  which 
the  case  presents.  Now,  the  first  thing  in  placing 
a  construction  upon  a  sec*^ion  of  a  statute  is  to 
find  out  if  possible  the  object  of  the  section  and 
the  statute.  The  24th  section  seems  to  be  governed 
by  one  dominant  idea,  and  that  idea  is  value.  TIic 
key  to  the  whole  thing  is  whether  the  land  adds 
to  the  value  of  the  bouse.  If  the  land  is  used 
with  the  house,  and  is  wanted  for  the  beneficial 
occupation  of  the  house,  then  ic  is  occupied 
together  with  the  house.  But  if  the  land  is  not 
used  with  tbe  house,  or  for  the  beneficial  occupa- 
tion of  the  house,  and  has  nothing  to  do  >vith  it, 
then  it  is  not  occupied  together  with  the  honse. 
In  the  case  of  Collins  v.  Thomas  (ubi  sup.)  the 
house  and  land  were  occupied  together  in  every 
sense  of  the  word.  I  concur  with  the  other 
observations  more  fully  expressed  by  mybrother 
Grove. 

Lopes,  J.  —  I  think  the  revising  barrister's 
decision  should  be  affirmed.  The  contention  of 
Mr.  Merewether  is,  that  if  a  man  occupies  land 
and  a  house  under  the  same  landlord  in  differenc 
parts  of  the  borough,  he  may  have  a  vote  for  the 
borough,  but  not  for  the  county,  no  matter  what 
the  value  of  the  house  or  land  may  be.  That  is  a 
meaning  I  cannot  give  to  the  section.  The  true 
meaning  of  the  section  is,  that  a  man  is  not  to  be 
allowed  to  utilise  his  borough  qualification,  nor 
any  part  of  his  borough  qualification,  to  give  him 
a  county  vote;  but  if  he  has  two  distinct  and 
separate  tenements,  and  no  part  of  one  is  used,  to 
give  additional  value  to  the  other  for  the  purpose 
of  a  qualification,  he  may  have  two  votes,  one  for 
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the  couxifcy  and  one  for  the  borough.  The  other  case, 
Banders  v.  Smith,  follows  as  a  matter  of  ooorse. 

Solicitors  for  the  appellant,  Olarhef  BawUns, 
and  OUarhe,  for  Penswat  and  Son. 

Solioitora  for  the  respondent,  Senaman  and 
NkhoUon,  for  O.  Heygate. 


EXCHEQUER    DIVISIOK 

TueecUvy,  Nov.  16, 1880. 

(Before  Pollock,  B.  and  Haiojns,  J.) 

Thb  Matob  and  Oobpobation  ov  Sundebland 
(apps.)  V.  Bbown  (resp.).  (a) 

Urban  sanitary  authority  —  Bye-laws  made  hy, 
under  the  Public  Health  Act  1875  (38  ^  39  Vict, 
c  55),  s.  IbT^Oonstruction  of — "Person  who 
lays  out  new  street** 

An  urban  sanitary  authority  made  bye-laws  wider 
sect.  157  of  the  Public  Health  Act  1875.  By  the 
first  bye-law  it  was  provided  {inter  alia),  that 
**  every  person  who  toys  out  a  new  street  shaU, 
as  regards  the  minimum  width  of  such  street, 
comply  with  su>ch  of  the  requirements  hereinafter 
specified  as  shaU  be  a/pplicable  to  the  case.** 

Held,  that  a  person  who,  in  accordance  urUh  his 
contract  with  a  building  owner,  simply  builds 
along  the  line  of  street  already  laid  out  by  such 
owner  is  not  a  **  person  wlw  lays  out  a  new 
street  **  within  ihe  meaning  of  the  bys'law. 

Case  stated  by  jastices  under  the  provisions  of 
20  &  21  Yict.  0.  43  and  42  &  43  Vict  o.  49. 

The  appellants  were  the  urban  sanitary  autho- 
rity of  the  urban  sanitary  district  of  the  borough 
of  Sunderland,  in  the  county  of  Durham,  and  in 
pursuance  of  Rect.  l57  of  the  Public  Health  Act 
1875  (38  &  39  Yict.  c.  55),  made  bye-laws,  which 
were  certified  by  the  Secretary  of  State  on  the 
8th  July  1879,  and  came  into  operation  on  that 
day,  and  are  now  in  force,  with  respect  to  the 
matters  therein  contained.  The  respondent  was 
a  house  builder  residing  in  the  said  borough. 

Before  such  bje-laws  came  into  operation, 
former  bye-laws  made  under  the  Local  (jbvermnent 
Act  1858,  and  also  duly  certified,  were  in  force 
within  the  said  borough. 

The  first  of  the  bye-laws  now  in  force  directed 
that  "  every  person  who  lajs  out  a  new  street 
shall,  as  regards  the  minimum  width  of  such 
street,  comply  with  such  of  the  requirements  here- 
inafter specified  as  shall  be  applicable  to  the 
case,"  and  the  bye-law  then  provided  {inter  alia), 
that  the  minimum  width  of  all  new  back  streets 
should  be  eighteen  feet,  and  also  that  all  new  back 
streets  should  be  eighteen  feet  wide. 

On  the  2l8t  May  1880  the  respondent  appeared 
before  the  justices  in  answer  to  a  summons 
granted  on  the  14th  Nov.  1879,  at  the  instance  of 
the  appellants,  charging  that  he,  the  respondent, 
on  the  17th  Sept.  1879  ....  in  the  borough 
aforesaid,  unlawfully  did  lay  out  a  new  streec 
between  Back  Yillette  Mount  and  Marion-street, 
of  insufficient  width,  contrary  to  bye-law  1,  made 
under  the  Public  Health  Act  1875  (38  &  39  Yict. 
c.  55),  sect.  157.  (5) 

(a)  Beported  by  W.  £.  Oobdon,  Esq.,  BarriBter-at-Law. 

(&)  The  PabUo  Health  Act  1875  (88  &  39  Yiot.  o.  55), 
under  the  anthority  of  which  ihn  bve^law  in  qneation  wsks 
made,  provides  (so  far  as  is  material  to  the  present  case) 

9M  follows : 

Seot.  157 :  *'  Evezy  urban  anthority  may  make  bye-laws 


At  the  hearing  the  following  facts  were  proved : 
That  on  the  29th  May  1879  one  Middlemiss,  the 
owner  of  certain  building  property  called  **  The 
Yillette  Estate,"  at  Hendon,  within  the  said 
urban  sanitary  district  of  the  borough  of  Sunder- 
land, ffave  notice  to  the  appellants  that  he  in- 
tended to  make  and  lay  out  certain  new  streets  on 
his  land. 

That  on  the  same  date  the  respondent  gave 
notice  to  the  appellants  that  he  intended  to  dig 
and  lay  out  the  foundations  of  and  for  four  cot- 
tages on  the  said  Yillette  estate  within  the 
borough.  The  four  cottages  referred  to  in  the 
notices,  and  shown  in  the  plans  annexed  thereto, 
formed  the  entire  length  of  one  side  of  the  private 
back  street,  12  feet  wide,  referred  f/O  in  the  sum- 
mons and  proceedings  before  the  justices. 

The  plan  annexed  to  the  notice  given  to  the 
appellants  by  the  respondent  showed  that  the 
street  in  question  was  only  12  feeb  wide. 

On  the  25th  June  1879  the  appellants  gave 
notice  to  Middlemiss  that  they  had  disapproved  of 
his  plan  for  laying  out  the  streets  shown  thereon, 
on  the  ground  {inter  alia)  that  the  street  in  ques- 
tion was  shown  to  be  only  12  feet  instead  of 
18  feet  wide,  and  they  required  by  the  said  notice 
that  the  street  should  not  be  laid  out  as  shown  by 
the  plan. 

On  the  26th  June  1879  the  appellants  gave 
notice  to  the  respondent  that  they  had  disapproved 
of  his  plan  for  building  the  four  houses  for  the 
reasons  that  there  was  no  street  plan  approved, 
and  that  the  respondent's  plan  was  contrary  to 
the  bye-laws  and  Acts  of  Parliament  in  force 
within  the  borough.  And  the  appellants  by  their 
notice  to  the  respondent  required  "  that  the  said 
houses  be  not  built  as  shown  oy  the  plan." 

Notwithstanding  the  disapproval  of  these  several 
plans  by  the  appellants,  ana  the  notices  given  by 
them  to  the  respondent,  he  proceeded  to  build  the 
four  houses  mentioned  in  his  notice  and  shown  in 
his  plan  annexed  thereto. 

At  the  hearing  it  was  contended  and  duly  proved 
on  behalf  of  the  respondent  that  Middlemiss,  the 
owner  of  the  Yillette  estate,  had  laid  out  all  the 
streets  on  the  estate,  including  the  street  in 
question. 

It  was  also  contended  on  behalf  of  the  appel- 
lants that,  although  the  said  Middlemiss  might 
have  been  a  party  to  the  laying  out  of  the  street 
in  the  manner  hereinbefore  set  oat,  and  therefore 
perhaps  liable  to  be  proceeded  against  under  the 
bye-laws,  yet  that  the  respondent  ought  to  be 
convicted. 

The  justices  dismissed  the  summons  on  the 
ground  that  it  was  the  landowner  who  laid  out 
the  street,  and  the  question  for  tho  opinion  of  the 
court  was,  whether,  under  the  circumstanoes 
stated,  the  justices  were  right  in  dismissing  the 
case,  or  ougnt  to  have  convicted  the  respondent  of 
the  offence. 

with  re8i>eot  to  the  following  matters  (that  is  to  say). 
(1)  with  respect  to  tiie  level,  width,  and  constrnotion  of 
new  streets,  and  the  provisions  for  the  sewenwe  thereof 
....  and  they  may  farther  provide  for  the  observanoe 
of  snoh  bye*  laws  by  enacting  therein  such  provisions  as 
they  may  think  necessary  as  to  the  giving^  of  notices,^  as 
to  the  deposit  of  plans  and  sections  by  persons  intending 
to  lav  ont  streets  or  oonstmot  boildixigs,  as  to  inspection 
by  *tne  nrban  anthority,  and  as  to  the  power  of  snoh 
anthoritr  (subject  to  the  provisions  of  tms  Act)  to  re- 
move, alter,  or  pnll  down  any  work  begun  or  done  in 
contravention  of  snch  bye-laws  .  .  • 
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Bidley,  on  behalf  of  the  appellantsi,  contended 
that  every  person  who  was  a  party  to,  or  physically 
engaged  in,  the  actual  building  operations  by 
which  the  street  was  laid  ont  came  within  the 
scope  of  the  bye-law,  and  that  it  did  not  apply 
only  to  the  maker  of  the  plans.  He  also  referred 
to  the  Public  Health  Act  1875,  sect.  157,  as  to  the 
giving  of  notices  and  deposit  of  plans  and  sections 
"  by  persons  intending  to  lay  out  streets  or  con- 
struct buildings." 

Q.  Bruce,  for  the  respondent,  was  not  called 
npon. 

The  Cou&T  (Pollock,  B.  and  Hawkins,  J.)  were 
of  opinion  that  the  course  taken  by  the  justices 
was  the  correct  one.  Under  the  bye-law  in  ques- 
tion two  persons  clearly  might  be  guilty  of  laying 
out  a  new  street,  but  in  the  present  case  the  street 
had  been  laid  out  by  Middlemiss,  the  building 
owner,  who  had  himself  drawn  out  the  plans  and 
submitted  them  for  approval  to  the  corporation. 
The  respondent,  who  was  a  builder,  was  simply 
emplo}red  to  build  according  to  his  contract  with 
the  building  owner,  and  had  to  build  on  the  line 
of  the  new  street  which  had  already  been  luid  o  ut 
by  the  building  owner. 

Judgment  for  the  respondent 

Solicitors  for  the  appellants.  Bell,  Brodrich,  and 
Qray,  for  W,  Snowball,  To^n  Clerk,  Sunderland. 

Solicitors  for  the  respondents,  J,  and  E.  Scott, 
for  W.  Bell,  Sunderland. 


CBOWV  CASES  BESBBVED. 


Saturday,  Nov.  20, 1880. 

(Before  Gockbusn,  G.J.,  Dbnhan,  Manisty, 
Stephen,  and  Watkin  Williai&s,  J  J.) 

Reg.  v.  Downek.  (a) 

Evidence — Solicitor  and  client — Privileged  commu- 
nication. 

A  letter  written  hy  a  solicitor  for  a  client  making 
a  claim  for  a  lost  parcel  alleged  to  contain  valu- 
able  articLee,  is  not  inadmissible  on  the  ground  oj 
'privilege  in  a  criminal  case. 

In  order  to  make  a  client  criminally  responsible  for 
a  letter  toritten  by  his  solicitor  it  must  be  shown 
that  the  letter  was  written  in  pursuance  of  the 
instrtictions  of  the  client. 

A  letter  by  a  soticitor  written  "  in  consequence  "  of 
an  interview  with  his  client  is  not  eqnivaleyit 
to  a  letter  written  by  the  instructions  of  the  cli&nf, 
and  is  not  admissible  in  a  criininal  case  against 
the  client. 

Gase  reserved  by  the  Ghairman  of  the  Second 
Court  at  the  Hampshire  Quarter  Sessions. 

The  prisoner  was  tried  before  me  upon  an  in- 
dictment for  false  pretences,  containing  two 
counts. 

First  count  charged  her  with  endeavouricg  to 
obtain  by  false  pretences  (which  were  duly  set  out) 
from  Herbert  Simmons,  the  manager  of  the 
Newport  and  Gowes  Railway  Company,  the  sum 
of  191. 14«.  6(2. 

Second  count  charged  the  endeavour  to  be  to 
obtain  certain  goods  from  the  same  person. 

The  facts  proved  were  as  follows : — 

The  prisoner  was  a  traveller  by  a  train  on  the 
railway  on  the  7th  May  in  company  with  another 

(a)  Beportid  by  John  Thoicpbov,  Eaq^  Baniater-at-Law. 


person.  She  had  with  her  a  parcel  wrapped  up  in 
paper.  Both  got  out  at  one  of  the  stations,  and 
in  the  presence  and  hearing  of  the  prisoner  the 
other  person  (who  was  called  as  a  witness)  gave 
the  parcel  to  the  engine  driver  with  directions  to 
leave  it  at  the  railway  refreshment  room,  and  the 
parcel  was  so  lefl  in  charge  of  a  waitress  there, 
and  was  seen  there  by  the  person  mentioned  on 
the  next  day  (8th  May). 

On  the  10th  May  the  prisoner  called  at  the 
office  of  the  railway  station,  and  inquired  of  the 
clerk  if  a  parcel  had  arrived  for  her,  describing 
it  by  an  old  label,  such  as  was  in  fact  pat  upon 
her  parcel.  No  such  parcel  being  there,  she 
called  a  second  time  the  same  day,  and  then  stated 
to  the  clerk  that  the  parcel  contained  a  gold  watch 
and  chain  worth  lOL,  a  silk  dress  (afterwards 
alleged  by  her  to  be  worth  4L  10s.),  and  other 
valuable  articles. 

On  the  part  of  the  prosecution  two  gentlemen 
were  then  called  who  were  in  partnership  as 
solicitors,  and  certain  letters  were  shown  to  each 
of  them,  and  these  questions  asked :  "  Did  you 
have  an  interview  on  the  20th  May  with  the  pri- 
soner P"  Answer  :  "  Yes."  "  Did  you  write  this 
letter  in  consequence  of  that  interview  ?" 

Counsel  for  the  defence  objected  to  the  question 
as  against  the  rules  of  evidence  relating  to  priri- 
leged  communications  between  attorney  and 
client.  "  I  ruled  that  it  wan  admissible."  Answer : 
"Yes." 

A  piece  of  paper  was  handed  to  one  of  these 
witnesses,  and  the  question  asked,  "  Have  yon 
ever  seen  that  piece  of  paper  before?"  Answer: 
"Yes." 

"  Where  did  you  last  see  it  P"  Answer :  "  On 
my  desk  in  my  office." 

"On  what  <layp"  Answer:  "On  the  day  on 
which  I  wrote  the  last  letter  shown  to  me." 

"  Whose  handwriting  is  it  in  P"  Answer :  "  Hy 
clerk's — he  is  my  son." 

The  manager  of  the  railway  was  then  called 
and  proved  that  he  received  three  letters  dated 
respectively  20th,  24th,  and  26th  May,  which 
letters  weie  those  proved  to  have  been  written  by 
the  solicitors  mentioned,  or  one  of  them,  and  which 
it  was  then  proposed  should  be  read  on  the  part  of 
the  prosecution. 

Counsel  for  thedefenoe  objected  that  the  letters 
were  not  written  b^  the  prisoner,  nor  seen  by  her 
after  they  were  written,  nor  dictated  nor  adopted 
by  her,  and  so  were  not  admissible.  Also  that 
the  letters  being  written  by  a  solicitor  alter,  and 
as  a  result  of  communication  with  his  client,  they 
were  inadmissible  as  evidence  against  the  cUent 

I  held  that  the  writers  of  the  letters  were  proved 
to  be  the  agents  of  and  acting  under  instructions 
from  the  prisoner,  and  that  although  all  commu- 
nications to  them  were  privileged  as  to  them  as 
witnesses,  yet  that  the  letters  being  produced  by 
a  third  party  to  whom  they  were  sent  were  admis- 
sible, the  rule  as  to  privilege  of  solicitors  being, 
in  my  opinion,  confined  to  their  giving  evidence 
as  to  communications  made  to  them  in  their  pro- 
fessional character. 

The  piece  of  paper  proved  to  be  in  the  hand- 
writing of  the  solicitor  s  clerk  was  then  produced 
by  the  manager  of  the  railway,  and  he  stated  that 
it  was  inclosed  in  the  letter  ht)m  the  solicitor  of 
the  26th  May.  In  that  letter  there  was  the  fol- 
lowing passage:  "I  inclose  you  a  list  of  the 
I  principal  contents,  and  moat  ask  yoa  to  be  good 


MAGISTRATES'  CASBS. 


817 


Cs.  Gas.  Bbs.] 


Beg.  v.  Dowvbb. 


[Gb.  Gas.  Bss. 


eoongh  to  make  farther  inqniry  into  the  matter. 
T  mention  that  the  brown  paper  in  which  the 
parcel  was  wrapped  had  somewnere  the  name  or 
ticket  of  '  Golden  and  Yibert,'  who  are  grocers  at 
Newport,  and  from  whose  shop  it  came." 

It  was  proposed  by  the  prosecution  to  read  this 
naper,  which,  in  fact,  was  a  list  of  valuable  articles 
!klleged  by  the  prisoner  to  be  in  the  lost  parcel. 

Gounsel  for  the  defence  objected  to  its  admis- 
sibility, bat  I  ruled  against  the  objection  on  the 
ground  that  it  formed  a  part  of  the  letter  in  which 
IB  was  inoI(*sed  and  in  mich  reference  was  made 
to  an  indosure. 

Another  ground  for  the  admission  of  this  list 
as  evidence  was  that  it  was  ^proved  by  the  police 
sergeant,  who  was  witness  in  the  case,  to  have 
been  read  over  by  him  to  the  prisoner  after  saying 
to  her,  "  Here  is  a  list  the  railway  people  have 
received  with  the  articles  you  say  you've  lost." 
To  which  she  replied,  "  That  is  right  what  I  have 
said  there,  but  there  is  more  than  that." 

Subsequently  the  prisoner  stated  to  the  police 
constable  (under  circumstances  which  rendered 
the  evidence  admissible)  "  That  the  articles  men- 
tioned in  the  list,"  naming  them  without  reference 
to  the  list,  **  were  never  in  the  parcel." 

The  parcel  delivered  to  the  engine  driver  was 
obtained  from  the  waitress  at  the  refreshment 
room,  and  shown  to  the  prisoner,  who  acknow- 
ledged it  to  be  the  one  in  question,  and,  being 
opened  in  her  presence,  she  stated  some  articles  of 
small  value  in  it,  old  clothing,  &c.,  were  hers. 
The  articles  mentioned  by  her  as  being  in  it  to 
the  railway  clerk,  and  to  the  policeman,  and  which 
were  enumerated  in  the  list  mentioned,  were  not 
in  it. 

This  being  the  case  for  the  prosecution,  counsel 
for  the  defence  contended  that  there  was  no  case 
for  the  jury  on  these  grounds  : — 

1.  No  evidence  on  the  first  count  of  any  attempt 
to  obtain  19«.  14«.  6d.,  or  any  other  sum,  because 
there  was  no  evidence  of  any  value. 

2.  No  evidence  on  the  second  count  of  any 
attempt  to  defraud  the  company  of  the  goods 
mentioned  in  that  count,  because  those  goods  were 
never  in  their  possession. 

3.  That  the  circumstances  proved  amounted 
only  to  an  actionable  wrong,  and  that  no  criminal 
fraud  had  been  committed. 

4.  That  no  crime  can  be  committed  by  substi- 
tution, and  that  in  this  case  the  claim  on  the  com- 
pany being  made  by  a  solicitor  acting  for  his  client 
no  crime  had  been  committed. 

5.  That  there  was  no  evidence  of  any  attempt  to 
defraud  the  person  named  in  the  indictment,  viz., 
"*  Herbert  Simmons,  being  manager  of  the  Bydo 
and  Newport  Bailway  Gompany." 

I  ruled  against  all  these  objections,  and  must 
confess  that  I  was  unable  to  comprehend  the 
fourth  objection. 
The  jury  convicted  the  prisoner. 
At  the  urgent  request  of  the  counsel  for  the 
defence,  I  consented  to  reserve  and  to  state  a 
case  for  the  opinion  of  the  Gourt  for  Grown  Gases 
Beserved,  and  discharged  the  prisoner  on  bail  to 
come  up  for  judgment  hereafter. 

(Signed) 

W.  Glembnt  D.  Esdaile, 
Ghairman  of  Second  Gourt,  Hants 
Quarter  Sessions. 
No  counsel  appeared  for  the  prisoner. 
0.  MaihewB  for  the  proseoalaon. 


Dbnman,  J. — Was  the  letter  admissible  in  evi* 
dence  P  The  question  put  is  this,  "  Did  you  write 
this  letter  in  consequence  of  that  interview?" 
The  proper  question  to  put  wap,  "  Did  you  write 
this  letter  in  pursuance  of  ^he  instructions  of  the 
prisoner."  It  is  not  like  a  civil  case,  in  which 
every  letter  written  by  a  solicitor  is  evidence 
against  his  client;  but  this  is  a  criminal  case, 
wnich  makes  a  difference.  Knowing  how  inaccu- 
rate solicitors  sometimes  are  in  making  claims 
for  compensation  on  behalf  of  clients,  the  client 
cannot  in  a  criminal  case  be  made  responsible 
unless  it  is  proved  that  the  letter  making  thd 
claim  is  written  in  pursuance  of  the  instructions 
of  the  client. 

0.  Matihews. — ^I  did  put  the  question  in  the 
first  instance  in  this  form :  *'  Was  the  letter 
written  by  the  direction  of  the  prisoner  P"  but 
that  question  was  objected  to,  and  the  chairman 
ruled  it  to  be  inadmissible,  on  the  ground  of  pri- 
vilege ;  I  then  had  to  shape  the  question  as  best 
I  could.  In  one  of  the  letters  there  was  a  slip  of 
paper  containing  a  list  of  articles  alleged  to  have 
been  contained  in  the  parcel.  This  list  was  ad- 
mitted by  the  prisoner,  when  read  over  to  her  by 
the  police  sergeant,  to  be  correct. 

GocKBURN,  G.J. — That  does  not  make  the  state- 
ment of  her  solicitor  in  the  letter  admissible.  To 
make  her  responsible  you  must  show  that  he  had 
authority  to  write  the  letter. 

Stephen,  J. — The  admission  to  the  sergeant  was 
an  adoption  by  her  of  the  list  of  articles,  but  not 
of  the  letter. 

0.  MaUhewa. —  Her  conduct  and  admissions 
showed  that  the  solicitor  was  acting  under  her 
directions. 

GocKBURN,  G.J. — I  am  of  opinion  that  the  con- 
viction cannot  be  upheld.  A  piece  of  evidence 
was  received  which  was  not  admissible,  viz.,  a 
letter  written  by  the  solicitor  for  the  prisoner 
to  the  manager  of  the  railway.  In  order  to 
make  that  letter  admissible,  it  was  necessary  to 
show  that  it  was  written  by  the  instructions  of 
the  prisoner.  To  show  that,  a  question  was  put 
by  the  counsel  for  the  prosecution  to  the  counsel 
which  was  right  in  form,  viz. :  Did  you  write  that 
letter  by  the  direction  of  the  prisoner,  and  if  that 
question  had. been  answered  in  the  affirmative,  the 
letter  would  have  been  admissible ;  but  that  ques- 
tion was  not  allowed  to  be  put,  and  then  the  counsel 
put  the  question  in  this  form :  "  Did  you  write 
this  letter  in  consequence  of  an  interview  with 
the  prisoner  P"  A  letter  written  by  the  instruc- 
tions of  the  client  is  equivalent  to  a  letter  written 
by  the  client  himself.  But  that  is  not  the  effect 
of  the  question  put,  "  Was  this  letter  written  in 
consequence  of  the  interview  with  the  prisoner  P" 
that  is,  "  after  the  interview  with  the  prisoner," 
and  the  answer  dearly  does  not  make  it  admissible 
in  evidence  against  the  prisoner.  The  letter  having 
been  admitted  as  part  of  the  case  for  the  prose- 
cution against  the  prisoner,  the  conviction  must 
be  quashed. 

Demmah,  J. — I  am  of  the  same  opinion.  The 
court  are  unanimous  that  the  question  put  in  the 
first  instance  by  the  counsel  for  the  prosecution 
was  not  objectionable  on  the  ground  of  privilege, 
because  this  was  a  criminal  case.  The  letter  was 
tendered  to  show  that  the  prisoner  had  made  an 
inordinate  claim.    There  was  no  evidence  to  show 
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ibat  the  solicitor  had  written  anything  for  which 
the  prisoner  waa  criminally  liable,  and  therefore 
the  oonviotion  must  be  qaashed. 

Manistt,  Stephxn,  and  Watkin  Wtlltahs,  JJ. 
ooncnrred. 

'  Conviction  quashed. 


S^Txpimz  Cottit  of  IttJttcatttxt 


COURT  OF  APPEAL. 


SITTINGS  AT  WESTMINSTER. 
Wednesdanf,  Nov.  17, 1880. 

(Before  Bagoallat,  Brett,  and  Ootton,  L.J  J.) 

Wabbuston  (app.)  v.  Heywobth  (reap.),  (a) 

APPEAL  FBOIC  THE  QUEEN's  BENCH  DIYI8I0N. 

JSnvployer$  and  Workmen  Act  1875  (38  ^  89  Vict, 
c.  90),  «.  11  —  Forfeiture  for  leaving  withotU 
notice— Olaim  for  wages  due. 

The  appellant  was  a  woman  employed  in  ths  re- 
spondenVs  mtU.  The  work  she  had  done  used 
to  he  hooked  up  every  Wednesday,  and  paid  for 
(he  following  Saturday.  The  following  clauses 
occurred  i/n  the  rules  of  the  mill : 

Bvle  15  .*  *'  No  person  shaU  leave  his  or  her  work 
for  any  cause  whatever  uyithout  giving  fourteen 
days'  previous  notice  "  (notice  of  dismissal  also  to 
he  fourteen  days). 

Bule  16;  "Any  person  leaving  his  or  her  work 
without  giving  the  notice  required  hy  rule  lb,  or 
hefore  the  expiration  thereof,  shall  forfeit  and 
lose  aU  wa^es  then  due  or  earned  or  unpaid'* 

The  appellant  got  her  work  hooked  up  at  midday 
on  Wednesday,  and  then  left  without  notice. 

She  afterwards  sued  hefore  magistrates  to  recover 
wages  for  the  work  she  had  done  up  to  the  time  of 
her  leaving.  The  magistrates  dismissed  the 
sumvfums,  and  stated  a  case,  which  set  out  the 
faxis,  cmd  then  added  that  the  magistrates  found 
that  there  was  a  weekly  hiring. 

By  38  ^  39  Viet.  c.  90,  s.  11 ;  *'  In  the  case  of  a 
child,  young  person,  or  woman  suhject  to  the  pro- 
visions of  the  Factory  Acts  1833  to  1874,  any 
forfeiture  on  the  ground  of  absence  or  leaving 
work  shaU  not  he  deducted  from  or  set  off  against 
a  claim  for  wages  or  other  sum  due  for  work  done 
hefore  such  absence  or  leaving  work,  except  to  the 
amount  of  the  damage  (if  any)  which  the  employer 
may  Jiave  sustained  by  reason  of  such  absence  or 
leaving  work." 

Held  {reversing  the  judgment  of  the  Queen's  Bench 
Division),  that  the  magistrates*  finding  that  the 
hiring  was  weekly  was  not  a  finding  of  fact  hy 
which  the  court  was  hound,  hut  an  inference  of 
law  ;  that  the  hiring  was  not  weekly,  and  there" 
fore  wages  were  due  for  the  work  done ;  that 
the  statute  presented  such  wages  being  forfeited 
under  rule  16,  and  therefore  the  appellant  was 
entided  to  recover. 

Gregson  v.  Watson  (34  L.  T.  Bep.  N.' 8.  143) 
distinguished. 

The  appellant  summoned  tho  respondent  to 
recover  wages  under  sect.  4  of  the  Employers  and 
Workmen  Act  1875  (38  &  39  Vict.  c.  90),  which 
gives  jurisdiction  to  justices  in  disputes  between 

(a)  Beported  by  P.  B.  Hutchins,  Esq.,  Barristei^at-Law. 


employers  and  workmrai  where  not  more  than  101 
is  claimed.  The  justices  dismissed  the  summons, 
and  stated  a  case  under  20  in  21  Yiot.  a  43.  The 
material  parts  of  the  case  are  as  follows : — 

4.  Upon  the  hearing  of  the  said  romplaiDt»  ii 
was  proved  on  the  part  of  the  appellant,  and  foand 
as  a  fact,  that  she  was  a  weaver  in  tiie  emoW 
of  the  respoudent,  who  is  a  poweivloom  cloth 
manufacturer  in  the  borough  (A  Blackburn,  and 
was  paid  by  tho  piece. 

5.  That  the  rules  hereto  annexed  were  in  force 
in  the  mill  of  the  respondent. 

6.  That  all  work  done  at  the  respondent's 
mill  is  booked  up  at  three  o'clock  on  the  Wednesday 
afternoon  in  each  %eek,  and  paid  fo^  on  the 
following  Saturday,  all  work  booked  after  three 
o'clock  on  the  Wednesday  afternoon  being  carried 
forward  to  the  following  week. 

7.  That  on  Wednesday,  29th  Oct.  1879,  at 
a  qaarter-past  twelve  o'clock  at  noon,  the  appel- 
lant carried  the  cuts  which  she  had  completed 
into  the  warehouse,  and  had  them  booked,  and 
then  returned  to  her  looms  until  half- past  tweWe 
o'clock  at  noon,  when  the  work  stopped  for 
dinner,  and  then  left  her  work  without  having 
given  the  required  notice. 

8.  That  on  the  following  Saturday,  Nov.  1st, 
the  appellant  applied  to  the  respondent  for  13«.4<2., 
the  amount  of  wages  which  she  alleged  to  be  due  at 
the  time  she  left,  and  when  she  had  completed 
the  outs  ^  in  her  looms ;  but  payment  was  refused, 
on  the  ground  that  they  were  forfeited  by  roles 
15  and  16. 

9.  That  the  appellant  had  admitted  that  she 
had  left  her  work  without  giving  the  required 
notice,;and  that  she  had  offered  the  following  week 
tiO  return  and  serve  her  notice,  but  that  the 
respondent  refused  to  allow  her  to  do  so,  her  looms 
having  been  given  to  another  weaver  at  three 
o'clock  on  the  Wednesday  afternoon  (the  day 
she  left). 

10.  That  the  average  amount  of  wages  earned 
in  one  week  in  the  respondent's  mill  was  16s.  6d. 

11.  That  there  was  no  claim  made  by  the 
respondent  against  the  appellant  for  damage  or 
loss  sustained  in  consequence  of  her  having  left 
her  work  without  notice. 

14.  We  found  that  the  hiring  was  a  weekly 
one,  and  that  the  appellant  was  a  woman  subject 
to  the  provisions  of  the  Factory  Acts. 

15.  We,  being  of  opinion  that  the  week  ended 
at  three  o'clock  on  the  Wednesday  afternoon,  and 
not  at  quarter- past  twelve  at  noon,  also  that  the 
appellant  had  not  oompleted  her  work  when  she 
l^t  her  work  without  notice,  and  therefore  that 
no  wages  were  then  due  to  her,  dismissed  the  said 
complaint,  as  before  stated. 

16.  The  question  of  law  arising  on  the  above 
statement  therefore  is,  whether,  in  point  of  law, 
the  judgment  for  the  respondent  is  correct. 

The  material  ruleSi  and  the  words  of  38  &  39 
Vict.  0.  90,  s.  11,  are  set  out  in  the  head-note. 

The  Divisional  Court  (Oockbum,  O.J.,and  Lush 
and  Manisty,  J  J.)  gave  judgment  in  favour  of  the 
respondent,  considering  the  case  to  be  concluded 
by  the  decision  in  Qregson  v.  Watson  (34  LT. 
Bep.  N.  S.  143),  but  granted  leave  to  appeal. 

Hopwood,  Q.O.  and  B.  8.  Wright  for  the  appel- 
lant.— ^In  this  case  wages  were  due  for  work  ^"ne 
within  the  meaning  oi  28  &  S9  Yiot.  c.  9u,  f.  II, 
and   therefore   the   respondent    is    seeking  to 
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enforce  a  forfeitare  under  the  16th  rule,  which  is 
expressly  forbidden  by  the  Rcction.  The  court 
below  thought  they  were  bound  by  Oregson  v. 
Watson  (34  L.  T.  Rep.  N.  S.  143),  but  that  decision 
is  not  binding  on  this  court,  and,  if  it  is  correct,  it 
can  be  distinguished  from  the  present  case,  for  in 
Qregaon  v.  Watson  there  was  evidence  to  support 
the  finding  that  the  hiring  was  weekly,  whereas 
here  the  facts  show  clearly  that  there  was  not  a 
weekly  hiring,  and  the  finding  in  the  special  case 
that  there  was  is  not  a  finding  of  facL  which  binds 
the  court,  but  an  incorrect  inference  drawn  from 
the  facts. 

Gully,  Q.G.  and  Aitenhorough  for  the  respon- 
dent.— The  justices  having  found  as  a  fact  that 
the  hirincT  was  weekly,  the  case  is  governed  by 
Gregson  v.  Watson,  which  is  a  correct  decision,  for 
it  is  clear  that  where  a  hiring  is  weekly  wages 
cannot  be  recovered  for  part  of  a  week  by  a  person 
who  leaves  without  notice  before  the  week  is  over. 
Therefore  no  wages  were  due,  and  the  Act  does 
not  apply.  Saunders  v.  Whittle  (33  L.  T.  Bep. 
N.  S.  816)  and  Walsh  ▼.  Walley  (L.  Bep.  9  Q.  B. 
867)  are  also  in  favour  of  the  contention  on  behalf 
of  the  respondent. 

Baogallay,  L.J. — If  there  had  been  a  simple 
finding  by  the  magistrates  that  the  hirins;  was  a 
weekly  hiring,  I  should  have  hesitated  to  overrule 
their  decision.  But  when  the  magistrates  state 
the  circumstances  from  which  they  find  that  it 
was  a  weekly  hiring  I  think  their  finding  m  an 
inference  of  law.  This  being  so,  I  dissent  from 
paragraph  14  of  the  case,  which  states  that  there 
was  a  weekly  hiring.  There  is  this  fact,  that  the 
operatives  on  the  one  hand,  and  the  proprietor*  of 
the  mill  on  the  other,  bind  themselves  to  give 
fourteen  da^s*  notice,  terminating  on  a  Saturday, 
before  puttmg  an  end  to  the  contract  of  service, 
which  is  inconsistent  with  a  weekly  hiring.  In 
my  opinion  the  wages  were  earned,  and  it  is  not 
contended  that  if  the  wages  were  earned  the  for- 
feiture could  be  enforced.  The  cases  which  have 
been  cited  on  behalf  of  the  respondent  are  dis- 
tinguishable. In  Qreason  y.  Watson  (uhi  sup.) 
the  court  held  themselves  bound  by  the  finding 
of  the  magistrates,  and  in  Walsh  y.  Walley  {uhi 
sup,)  there  was  no  statute  preventing  a  forfeiture. 
Bere  it  is  clear  that  in  neither  yiew  oan  the 
respondent  succeed,  for  in  one  view  of  the  case 
the  wages  were  earned,  and  in  the  other  they 
were  not  forfeited. 

Brett,  L. J. — ^The  facts  are  stated  in  the  earlier 
part  of  the  case,  and  in  paragraph  14  there  is  a 
finding  by  the  magistrates  that  in  their  yiew  on 
the  facts  the  hiring  was  weekly.  If  there  was  a 
weekly  hiring,  and  the  appellant  left  her  work 
before  the  end  of  the  week,  in  my  opinion  no 
wages  were  due  to  her ;  but  I  think  the  facts  set 
oat  do  not  justify  the  opinion  of  the  magistrates 
that  this  was  a  weekly  hiring,  in  the  sense  that  it 
Wttb  a  hiring  for  weekly  wages.  The  contract  was, 
that  the  appellant  should  work  by  piece-work,  but 
should  be  paid  for  the  work  done  at  a  particular 
time.  As  she  finished  each  piece,  even  if  it  was 
not  yet  booked,  I  should  say  that  the  price  of  that 
piece  was  earned;  but  it  was  not  payable  until 
Saturday  ;  imd  not  on  the  next  Saturday,  unless 
for  work  done  np  to  three  o'clock  in  the  afternoon 
on  the  preceding  Wednesday.  Payment  was 
earned,  in  my  opinion,  when  the  work  was 
finished,  but  payment  was  deferred;  the  money 


was  earned,  but  not  payable.  Further,  the  con-* 
tract  was  that  the  plaintiff  should  work  at  piece- 
work until  she  should  give  a  fortnight's  notice, 
and  there  was  a  corresponding  obligation  on 
the  master  not  to  dismiss  her  without  four- 
teen days'  notice.  It  was  a  weekly  hiring  ia 
this  sense — that  it  was  a  hiring  from  Saturday 
to  Saturday,  but  in  no  other  sense.  Suppose  that 
a  man,  hired  under  a  similar  contract  to  this,  had 
left  his  work  without  notice,  no  doubt  the  money 
earned  by  him  would  have  been  forfeited  under 
rule  16;  the  money  would  have  been  earned  and 
due,  and  would  only  have  been  forfeited  by  rule  16. 
The  Act  deals  only  with  forfeiture  in  the  case  of 
women  and  children  in  certain  cases,  and  sect.  11 
does  not  do  away  wholly  with  the  forfeiture  clause, 
for  if  damage  is  done  it  does  not  do  away  with  the 
forfeiture.  The  Act  allows  a  deducdon  up  to  the 
extent  of  the  damage  done,  but  it  protects  women 
and  children  from  what  I  cannot  help  calling  a 
violent  and  harsh  rule.  I  cannot  agree  with  Mr. 
Hopwood's  construction  of  the  Act.  I  think  rule 
16  would  be  available  if  any  damage  were  done — 
but  here  no  damage  was  done,  and  therefore  there 
was  no  forfeiture.  I  am  therefore  of  opinion 
that  the  plaintiff  is  entitled  to  recover  her  whole 
claim.  In  so  holding,  we  decide  nothing  neces- 
sarily contrary  to  any  of  the  cases;  there  the 
finding  was  a  finding  of  fact,  here  the  finding  that 
there  was  a  weekly  hiring  is  an  inference  of  law. 

Cotton,  L.J. — It  was  thought  in  the  Queen's 
Bench  Division  that  the  question  raised  in  this 
case  was  decided  hj  Qregson  v.  Watson  (vhi  sup.). 
If  that  were  so,  I  snould  think  that  the  judgment 
ought  to  be  afiirmed.  In  my  opinion  this  section 
(11)  was  not  intended  to  give  any  right  to  any 
payment  which  would  not  be  recoverable  at 
common  law,  but  only  to  prevent  under  certain 
circumstances  any  dedi^ction  being  made  nnder 
any  rule  from  what  would  otherwise  be  due. 
The  only  difficulty  is  in  the  question  whether  we 
are  bound  by  the  finding  that  the  hiring  was  a 
weekly  hiring;  but,  in  my  opinion,  that  is  an 
inference  of  law,  and  is  inconsistent  with  the 
findings  of  fact  in  the  case.  I  agree  with  the  rest 
of  the  court  that  the  money  was  earned  when  the 
work  was  done,  and  I  think  the  booking  up  of 
the  work  done  was  not  necessary  to  entitle  the 
plaintiff  to  her  money,  but  was  merely  a  mode  of 
reckoning.  There  was  a  collateral  contract  that 
the  master  woald  not  dismiss  the  operative,  nor 
the  operative  leave  her  work,  unless  after  fourteen 
days'  notice.  In  my  opinion  the  contract  to  pay 
by  the  week  only  superadded  certain  stipulations. 
For  these  reasons  I  am  of  opinion  that  the  stipu- 
lation as  to  forfeiture  contained  in  rule  16  was  not 
enforceable,  and  that  the  plaintiff  is  entitled  to 
recover  the  whole  amount  of  her  claim. 

Judgment  reversed. 

Solicitors  for  appellant,  Shaw  and  TremeUen, 
Solicitors  for  respondent,  Doyle  and  Sotm^  for 
T.  and  B.  0.  Baddiffe,  Blackbam. 
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UHANOERY  DIVISION. 

Monday,  Nov.  8, 1880. 

(Before  Jebsel,  M.B.) 

AsLATT  V.  Mayor,  &c,,  of  Southampton,  (a) 

Injunction — Alderman — Gompontion  with  creditors 
— Avoidance  of  office — Municipal  Corporations 
Act  1836  (5^6  Win.  4,  c.  76),  8.  62— De&/or« 
Act  1869  (32  ^  33  Vict  c.  62).  «.  21. 

The  plaintiff,  an  alderman  of  the  borough  of 
Southampton,  in  Jan,  1880  made  a  proposal  to 
his  credilors  to  pay  7s.  Qd.  in  the  pound,  some  of 
whom  agreed  to  accept  the  comhosiiion.  The  prO' 
posal  was  made  by  resolution  and  circular  letter ; 
but  no  composition  deed  was  executed,  nor  were 
any  proceedings  taken  under  tJie  Baihkruptcy  Act 
1869 ;  btU  the  plaintiff  executed  a  bill  of  sale  over 
his  sfock'in-trade  to  secure  the  composition,  to 
which,  however,  the  a'editors  were  not  parties. 
On  the  4ith  Nov.  1880  a  meeting  of  the  town 
council  was  summoned  by  the  mayor  Jov  the  Sth 
Nov.,  for  the  purpose  of  declaring  the  office  of 
alderman  held  by  the  plaintiff  void.  On  an 
application  by  the  plaintiff  for  an  injwnction 
restraining  the  corporation  from  avoiding  or  de- 
daring  the  office  of  alderman  held  by  the  plaintiff 
void,  and  from  appointing  or  electing  any  suC' 
cessor  to  him,  and  from  interfering  with  him  in 
the  exercise  of  his  rights  and  privileges  as  an 
alderman : 

Held,  thai  the  plaintiff  had  not  compounded  with 
his  creditors  so  as  to  disqualify  him  under  the 
52nd  section  of  the  Municipal  Corporations  Act 
1836,  as  extended  by  the  21st  section  of  the 
Debtors  Act  lS69,from  continuing  to  hold  the 
office  of  alderman ;  and  the  injunction  ashed  for 
granted. 

This  was  an  action  by  the  plaintiff,  an  alderman  of 
the  borough  of  Soathampton,  against  the  mayor, 
aldermen,  and  members  of  the  town  coancil  of 
Southampton,  for  an  injunction  restraining  the 
corporation  from  avoidiug  or  declaring  the  office 
of  alderman  held  by  the  plaintiff  Toid,  and  from 
appointing  or  electing  any  successor  to  him,  and 
from  intertering  with  him  in  the  exercise  of  his 
rights  and  privileges  as  an  alderman.  It  appeared 
that  in  the  month  of  Jan.  1880  the  plaintiff,  being 
then  an  alderman,  made  a  proposal  for  composi- 
tion with  his  creditors.  The  proposal  was 
made  by  resolution  at  a  meeting  of  the  creditors 
and  by  circular  letter,  but  no  proceedings  were  taken 
under  the  Bankruptcy  Act  1869,  nor  was  any  deed 
of  composition  or  othei*  deed  executed  except  a  bill 
of  sale  over  the  stock-in-trade  of  the  plaintiff  for 
the  purpose  of  raising  the  money  for  payment  of  the 
composition ;  but  the  creditors  were  not  parties  to 
such  bill  of  sale.  On  the  4ith  Nov.  1880  a  notice 
was  issued  by  the  mayor,  summoning  a  meeting  of 
the  town  council  for  the  8th  Nov.,  at  half-past  two 
in  the  afternoon,  for  the  purpose  of  declaring  the 
office  of  alderman  held  by  the  plaintiff  void  and 
appointing  a  successor,  it  being  alleged  that  the 
plaintiff  had  compounded  with  his  creditors,  and 
the  office  of  alderman  held  by  him  had 
become  Toid  under  the  provisions  of  the  62nd 
section  of  the  Municipal  Corporations  Act  1836, 
as  extended  by  the  21st  section  of  the  Debtors 

{a)  Reported  by  G.  Welbt  Kino,  Esq.,  BMrister-et-Law. 


Act  1869.  The  plaintiff  thereupon  commenced 
this  action,  and  a  motion  for  an  injunction  was 
now  made. 

Chitty,  Q.O.  and  Maidlow  for  the  plaintiff. 

Ince,  Q.O.  and  E.  T.  Holland,  for  the  corporation, 
contended  that  the  plaintiff  having  compoanded 
with  his  creditors,  he  was  disqualified,  and  his 
office  of  alderman  had  become  void  ;  also  that  the 
Chancery  Division  had  no  jurisdiction  to  entertain 
this  application,  which  ought  to  have  been  made 
to  the  Queen's  Bench  Division ;  and,  further,  that 
this  was  nob  a  case  in  which  an  injunction  could 
be  granted.    They  referred  to 

Beg.  V.  The  Council  of  the  Borough  of  Derby,  7  Ad. 
&  El.  419. 

W.  F.  Hamilton  for  burgesses  of  Southampton. 

Jbsssl,  M.B. — In  a  case  of  this  great  importance, 
I  should  have  been  very  glad  if  an  opportunity 
could  have  been  afforded  to  counsel  to  make 
themselves  more  thoroughly  familiar  with  the 
whole  of  the  subject,  than  it  has  been  possible  for 
them  to  do  in  the  short  time  allowed ;  and  in  the 
next  plaoe,  for  the  court  also  to  consider  the 
various  serious  and  important  questions  which 
have  been  raised,  before  delivering  a  judgment, 
which,  from  the  nature  of  the  case,  althongh  it  iii 
on  an  interlocutory  application,  must  be  final; 
because,  if  the  matter  is  not  disposed  of  to-day, 
it  can  never  be  disposed  of,  as  far  as  regards  the 
use  which  the  corporation  intend  to  make  of  the 
resolution  which  they  propose  to  pass.  However. 
I  am  not  entitled  to  deny  justice  simply  because 
the  time  allowed  me  to  make  up  my  mind  on  the 
difficult  questions  involved  is  limited;  the 
necessity  of  the  case  compels  me  to  adjudicate  to- 
day or  not  at  all,  and  I  must  say  that,  if  any  mis- 
carriage should  take  place,  it  is  the  defendants 
who  are  to  blame ;  because  the  plaintiff,  havinf; 
made  a  partial  composition  with  his  creditors  in 
January  of  this  year  (a  fact  which,  in  my  opinion, 
must  have  been  known  in  the  town  of  Southamp- 
ton, this  gentleman  beins  an  alderman  of  the 
town,  and  the  composition  which  was  proposed 
having  been  submitted  to  the  meeting  of  credi- 
tors, and  circulars  having  been  issued  to  all  the 
creditors,  seventy  in  number),  no  step  is  taken  by 
the  corporation  with  a  view  of  forfeiting  the 
office  of  alderman  which  he  held  until  the  notice 
of  the  4th  Nov.  instant,  and  then  a  meeting  ia  to 
be  held  to-day,  the  8th  Nov.,  to  declare  the  office 
void.  The  pressure  of  time,  therefore,  arises  from 
the  delay  on  the  part  of  the  corporation  in  taking 
any  steps  from  January  of  this  year  to  the  ith  Nor. 
The  facts  of  the  case  appear  to  me  to  be  clear 
beyond  controversy.  There  was  a  proposal  for  a 
composition  in  January  last  by  the  creditors  of  the 
plaintiff.  This  was  accepteid  by  a  considerable 
number  of  them,  but  not  by  all.  The  proposal 
seems  to  have  been  made  by  resolution,  and  by 
circular  letters.  There  was  no  deed.  The  only 
deed  executed  was  a  bill  of  sale  on  his  stock-in- 
trade,  which  appears  to  haye  been  duly  registered, 
by  which  he  assigned  his  stock-in-traae  as  a 
security  for  a  sum  whioh  had  been  raised  for  the 
purpose  of  paying  off  the  oreditors,  to  which  deed 
the  creditors  were  not  parties.  It  appears  to  me, 
therefore,  that  what  took  place  last  January  is  not « 
composition  within  the  62nd  section  of  the  llaoi- 
oipal  Corporations  Act  1836.  The  words  are  "  or 
shall  compound  by  deed  with  his  creditors";  nor  is 
it  a  composition  within  the  Debtors  Act  1869,  the 
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2l8t  section  of  which  exfcended  the  provisioziB  of  the 
first-mentioned  Act  to  every  arrangement  or  com- 
position by  a  mayor,  alderman,  or  town  coanoillor, 
with  his  creditors  nnder  the  Bankruptcy  Act, 
whether  the  same  is  made  by  deed  or  otherwise.  In 
the  present  case  the  composition  was  not  a  composi- 
tion nnder  the  Bankruptcy  Act  of  1869.  The  result 
is  that,  according  to  the  plain  meaning  of  these 
sections,  the  plaintiff  is  not  liable  to  the  penalty 
endeavoured  to  be  imposed  upon  him,  namely,  to 
a  forfeiture  of  the  office ;  and  whatever  I  may  think 
as  to  the  spirit  or  meaning  of  the  section,  I  am 
not  entitled  to  get  rid  of  the  limitation  imposed 
by  the  Legislature,  because,  if  it  was  intendea  that 
any  man  compounding  with  his  creditors  should 
be  sabjec!i  to  the  disability  mentioned  in  the  sec- 
tion, nothing  could  have  been  easier  than  to  have 
stated  80.  The  last  Act  still  limits  the  disability 
to  cases  of  composition  "  under  the  Bankruptcy 
Act  of  1869."  The  words  were  no  doobt  put  in 
intentionally,  in  accordance  with  some  view, 
which  I  do  not  profess  to  understand,  that  a  com- 
position with  ci^Bditors  was  not  a  disability  unless 
it  took  place  under  the  Bankruptcy  Act  1869. 
The  result  therefore  is,  that  this  gentleman  has 
not  become  disqualified,  and  does  not  cease  to 
hold  oflSce  as  an  alderman.  Now  that  being  so,  the 
corporation  had  no  right  to  call  a  meeting  to  de- 
clare the  office  void,  nor  have  they  any  rii^ht  to 
impede  him  in  his  exercise  of  the  office  of 
alderman.  The  statement  that  the  meeting  itself 
will  do  him  no  harm  is  not,  in  my  opinion,  a 
sufficient  answer.  It  is  no  ^ubt  an  injuiy  to  him 
to  declare  the  office  void  if  it  is  not  void,  and  it 
is  more  than  an  injury  to  elect  someone  else  to  fill 
the  office  and  thereby  impede  him  in  the  exercise 
of  that  office.  On  the  merits  therefore,  if  they 
can  be  called  merits,  that  is,  on  t^e  legal  aspect 
of  the  case,  I  have  no  doubt  whatever  that  what 
is  proposed  to  be  done  on  the  part  of  the  corpo- 
ration is  not  warranted  by  the  Act  of  Parliament. 
That  being  so,  a  further  question  is  raised  as  to 
whether  I  ought  to  interfere  by  injunction.  It  is 
said,  and  I  believe  with  perfect  truth,  that  no 
such  injunction  was  ever  heard  of  formerly,  and 
there  was  a  very  good  reason  for  it,  namely,  that 
the  courts  of  common  law  who  exercised  jurisdic- 
tion over  this  kind  of  case  had  no  power  to  grant 
an  injunction,  because  the  Act  was  not  passed 
until  a  very  recent  date,  and  therefore  you  could 
not  have  an  injunction  as  far  as  the  oommon  law 
was  concerned,  nor  was  it  the  hf^it  of  the  Court  of 
Chancery  to  grant  an  injunction  in  aid  of  a  legal 
right  where  the  man  was  in  possession  of  an  office. 
He  was  not  turned  out,  and  the  mere  fact  that 
they  were  taking  some  proceedings  to  test  his 
right  to  continue  in  the  office  was  never  considered 
a  ground  for  interfering  by  in j  auction.  There 
was  a  reason  for  that ;  the  Court  of  Chancery  did 
not  interfere  by  injunction  where  there  was  a  legal 
right  in  question,  for  otherwise  the  result  would 
have  been  a  very  singular  one,  because  the  Court 
of  Chancery  might  have  enjoined  persons  from  in- 
terfering with  another  in  the  exercise  of  an  office, 
and  thus  the  trial  would  have  been  prevented,  be- 
cause the  person  who  held  the  office  could  not 
take  any  proceeding  by  quo  warranto  or  otherwise, 
and  there  could  be  no  application  to  compel  the 
other  party  who  disputed  his  title  to  take  any 
sach  proceedings,  and  one  can  well  understand 
from  the  mode  in  which  the  jurisdiction  was  then 
exercised  that  a  precedent  for  such  a  case  as  this 
Mag.  Cas,— Vol.  XII. 


cannot  be  found.  I  mentioned  in  the  course  of 
the  argument  a  case  within  my  own  experience — 
the  case  of  The  Queen  v.  The  Mayor  of  Dover — ^in 
which  the  Court  of  Queen's  Bench  solemnly  decided 
two  years  afber  the  writ  was  issued,  and  one  year 
after  the  mayor  had  gone  out  of  office,  that  he  had 
no  ri^ht  to  be  mayor  at  all ;  and  one  cannot  help 
thinkmg  that  such  a  state  of  things  loudly  oallea 
for  a  remedy,  and  in  my  opinion  there  was  a  remedy 

fiven  by  the  25th  section,  sub-sect.  8  of  the 
udicature  Act  1873,  which  says,  "  A  mcmdamue 
or  an  injunction  may  be  granted  or  a  receiver  ap- 
pointed by  an  interlocutory  order  of  the  court  in  all 
cases  in  which  it  shall  appear  to  the  court  to  be  just 
or  convenient  that  such  order  shall  be  made."  Of 
course  the  words  "just  or  conveni^t"  did  not  mean 
that  the  court  was  to  grant  an  injunction  because 
the  court  thought  it  convenient.  It  meant  that 
the  court  should  grant  an  injunction  for  the  pro- 
tection of  rights  or  for  the  prevention  of  injury, 
according  to  legal  principles;  but  the  moment 
you  find  there  is  a  legal  prmciple,  that  the  man  is 
about  to  suffer  a  serious  injury,  and  that  there  is 
no  pretence  for  inflicting  that  injury  upon  him,  it 
appears  to  me  that  the  court  ought  to  interfere. 
Now,  it  has  been  said,  and  I  think  truly  said,  that 
as  a  general  rule  the  court  only  interferes  where 
there  is  some  question  of  property.  I  do  not 
think  that  the  interference  of  tne  court  is  abso- 
lutely confined  to  that  now,  for  there  may  be  cases 
in  which  the  court  would  interfere  where  personal 
status  was  the  only  thing  in  question,  but  it  is 
not  necessary  for  me  to  decide  tnat  at  the  present 
moment.  Even  if  the  limited  rule  were  only  to 
apply,  it  is  admitted  on  the  part  of  the  defendants, 
the  corporation  of  Southampton,  that  there  is 
property,  and  of  course  they  must  have  property 
independent  of  the  borough  rates,  they  being  an 
old  corporation,  and  therefore  this  gentleman  is  in 
a  sense  a  trustee,  or  one  of  the  governing  bodies, 
and  has  a  right  to  take  part  in  the  disposal  of  that 
property,  and  in  that  sense  he  has  a  right  to  say, 
"  You  are  not  to  expel  me,  or  to  deprive  me  of  the 
right  of  attending  and  voting  in  the  town  council 
as  an  alderman  of  the  borough,  or  from  taking 
that  share  in  the  government  of  l^e  borough  which 
I  am  legidly  entitled  to  take."  It  seems  to  me, 
therefore,  that  there  is  no  reasonable  ground  on 
which  I  can  be  fairly  asked  to  withhold  the 
exercise  of  the  jurisaiotion  which  I  decide  is 
conferred  upon  me.  The  only  other  point  raised 
was  this.  It  was  said  that  this  was  business 
assigned  to  the  Court  of  Queen's  Bench,  and  that 
I  ought  not  to  interfere.  Now,  there  are  two 
answers  to  that.  In  the  first  place,  I  think  it  is 
not  assigned.  It  is  an  action  for  an  injunction. 
The  power  of  granting  an  injunction  was  given  to 
the  courts  of  law  by  the  Common  Law  Procedure 
Act  of  1854,  and  was  not  confined  to  ^y  one 
division.  An  action  might  be  brought  for  injury ; 
that  is,  if  an  alderman  had  been  turned  out,  he 
could  have  brought  an  action  against  those  who 
turned  him  out  wrongfully,  and  that  action  might 
have  been  brought  in  any  one  of  the  three  courts, 
the  Court  of  Queen's  Bench,  the  Court  of  Common 
Fleas,  or  the  Court  of  Exchequer.  Therefore  this 
is  not  business  exclusively  confined  to  the  Court 
of  Queen's  Bench.  There  is  another  answer. 
Even  if  it  were,  where  an  action  has  been  brought 
in  a  wrong  division,  tho  judge  has  still  jurisdiction 
to  retain  the  action,  and  to  grant  tho  relief  asked 
if    he   thinks  it  is  a  case    which    imperatively 

21' 


822 


MAGISTRATES'  OASES. 


Q.B.  DiY.l  Ettoh  (app.)  v.  Ghubchwabdehs  and  Otbbbsebs  of  Mold  (reaps.).  [Q-B.  Dir. 


requires  it.  Now,  in  the  present  case,  the  meeting 
is  to  take  place  at  half-past  two  o'olook  to-day, 
and  therefore,  if  I  do  not  restrain  the  corporation 
and  should  order  it  to  be  transferred  to  the 
Queen's  Beach  Division,  it  would  be  equivalent  to 
a  total  denial  of  justice,  and  in  my  view,  having 
regard  to  the  provisions  which  I  have  last  referred 
to,  I  ought  to  retain  the  action  here  and  decide 
it.  On  the  whole  it  appears  to  me  a  clear  case  for 
granting  an  injunction,  and  I  therefore  make  an 
order  restraining  the  defendants  from  avoiding  or 
declaring  void  the  office  of  alderman  of  the  borough 
of  Soutmimpton  now  held  by  the  plaintiff,  or  from 
taking  any  steps  for  that  purpose,  or  from  in  any 
way  interfering  with  the  exercise  by  the  plaintiff 
of  his  rights  or  privileges  of  alderman  until  trial 
or  further  order. 

By  arrangement  the  hearing  of  the  motion  was 
treated  as  the  trial  of  the  action,  and  the  injunction 
was  made  perpetual. 

Solicitors :  Siocken  and  Jupp ;  Walker^  Belward, 
and  Whitfield;  Clarke,  BawUna,  and  Clarke. 


QUEEN'S  BENCH  DIVISION. 

Saturday,  Nov,  13, 1880. 

(Before  Fibld  and  Ma.ni8tt,  JJ.) 

Ettqn  (app.)  v.  Ghubchwaedeks  asd  Ovzbssbbs 

07  Mold  (resps.).  (a) 

Poorlaw—EaUnff — Valuation — Woodlands-^BiglU 
of  sporting— '*  Natural  and  unimproved  state  of 
land^'^Bating  Act  1874  (87  ^  38  Viet.  e.  54), 
sect.  4,  aub'seet.  a. 

In  eaUmating  the  value  of  land  uaed  aa  a  plant<i* 
Hon  or  wood,  the  value  of  the  right  ofaporting 
over  the  aame  may  be  taken  into  account  in 
arrivinq  at  the  value  of  the  land  in  ita  natural 
and  unimproved  ataie. 

The  appellant  waa  the  owner  and  occupier  of 
certain  woodlanda  over  which  he  had  the  right  of 
avorting,  and  waa  aaaeaaed  to  the  poor  rate  for 
the  aame  in  a  atmi  which  included  a  certain 
amount  aa  the  value  of  the  right  of  aporting. 

Meld,  that  the  reapondenia  were  correct  in  ir^luding 
the  value  of  the  right  of  aporting  in  the  annual 
value  of  the  natural  and  unimproved  atcUe  of  the 
woodlanda. 

This  was  a  case  stated  by  Quarter  Sessions  under 
12  &  13  Vict.  0.  45,  sects.  5  and  11. 

Gasb. 

The  appellant  is  Thomas  Wynne  Eyton,  of 
Taver,  in  the  county  of  Flint,  and  is  the  owner 
and  occupier  of  certain  woodlands  situate  in  the 
parish  of  Mold,  in  the  same  county. 

The  respondents  are  the  churchwardens  and 
overseers  of  the  poor  of  the  parish  of  Mold ;  the 
guardians  of  the  poor  of  the  Holywell  Union,  in 
the  county  of  Flint,  and  the  assessment  com- 
mittee of  the  said  union. 

By  a  poor  rate  made  on  the  29bh  Nov.  1879,  the 
said  woodlands  were  assessed  to  the  appellant  (as 
per  schedule  attached  to  the  case). 

The  appellant  has  the  enjovment  of  the  right  of 
sporting  over  the  said  woodlands,  which  are  used 
for  a  plantation  or  wood,  and  not  for  the  growth 
of  saleable  underwood,  and  has  exercised  the 
enjoyment  of  such  right,  and  the  respective 
amounts  inserted    under   the  heads   of  "gross 

(0)  Beported  by  A.  H«  Potsib,  Eaq.,  BaxtlB|er-«»-liw! 


estimated  rental"  and  "rateable  value"  on  the 
said  assessment  include  in  each  case  a  fixed  som 
of  2a,  per  acre,  which  is  added  to  the  natund  and 
unimproved  value  of  the  said  woodland  in  respect 
of  such  right  of  sporting. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  said  sums  in  respect  of  such  right  of 
sporting  are  rightlv  included  in  the  said  assess- 
ment, or  whether  the  said  assessment  ought  nofc 
to  be  reduced  by  strikiog  out  the  same. 

If  the  court  should  he  of  opinion  that  the  ssid 
sums  should  not  be  so  included,  the  decision  is  tx> 
be  in  favour  of  the  appellant,  and  judgment  for 
the  allowance  of  the  appeal,  and  for  the  amend- 
ment of  the  rate,  is  to  be  entered  at  the  sesBions 
accordingly ;  but  if  the  court  should  be  of  a  con- 
trary opinion,  its  decision  is  to  be  in  favour  of  the 
responoents,  and  judgment  for  dismissing  the 
appeal  shall  be  entered  accordingly. 

By  37  &  38  Yict.  c.  54,  sect.  4 : 

The  noaa  and  rateable  valne  of  any  land  need  for  a 

Slantation,  or  a  wood,  or  for  the  growth  of  saleable  im- 
erwood  shall  be  estimated  as  follows : 
(a)  If  the  land  is  used  only  for  a  plantation  or  a  wood, 
the  valne  shall  be  eatimatea  as  if  the  land  instead  of 
being  a  plantation  or  a  wood  were  let  and  ooonpied  in  its 
natiual  and  nnimproved  state. 

Sub-sect,  (b)  of  the  same  section  deals  with  land 
used  for  the  growth  of  saleablo  underwood.  Sub- 
sect,  (c)  with  land  used  both  for  a  plantation  and 
for  the  growth  of  saleable  underwood. 

MarahaH  {Banka  with  him)  for  the  appellant.— 
The  Bating  Act  of  1874  makes  woods  and  planta- 
tions for  the  first  time  rateable.  Up  to  the  time 
of  that  statute  woods  used  for  the  growth  of  sale- 
able underwood  could  alone  have  been  rated,  bafc 
by  sect.  3  of  the  above  Act  woods  are  rendered 
rateable,  and  by  sect.  4  a  particular  standard  is 
set  up  by  which  the  rateable  value  is  to  be  ascer- 
tained. The  word  "only"  in  sub-sect,  (a)  is  used  to 
distinguish  the  case  of  land  used  merely  for  woods 
from  land  used  for  the  growth  of  saleable  under- 
wood, and  has  no  reference  to  game.  The  actual 
value  of  the  land  to  an  occupier  is  not  the  test  in 
this  case,  for  the  Act  provides  that  the  land  is  to 
be  rated  as  if  let  and  occupied  in  its  natural  and 
unimproved  state — that  is,  its  value  is  to  be  esti- 
mated merelv  as  waste  land  and  nothing  else. 
This  case  is  therefore  distinguishable  from 

Beg,  V.  WiUdams,  2S  L.  T.  Bep.  O.  S.  76 ; 
Beg.  V.  The  Battle  Union,  15  X.  T.  Bep.  K.  S.  180; 
L.  Bep.  2  Q.  B.  8. 

Darling  {Boherta  with  him),  for  the  respondents, 
was  stopped  by  the  Court. 

Field,  J. — I  am  clearly  of  opinion  that  we  must 
answer  this  question  in  favour  of  the  respondents ; 
that  is,  the  justices  are  to  act  according  to  the 
standard — the  ordinary  standard  upon  which  all 
land  is  to  be  rated,  viz.,  such  a  sum  as  an  ordinary 
tenant  would  give  for  it  if  it  were  let  by  the  year. 
The  hereditament  in  cjuestion  here  is  land,  and, 
beyond  all  question,  it  is  land  in  its  natural  state 
— with  this  exception,  that  certain  plantations  or 
woods  are  now  growing  upon  it.  It  is  not  material 
for  us  to  consider  how  it  comes  about  that  trees 
are  growing  there ;  it  is  sufficient  to  say  that  what 
we  are  dealing  with  is  woodland,  before  the 
Bating  Act  of  1874  was  passed,  the  state  of  the 
law  with  regard  to  game  was  very  well  settled. 
It  was  setued  law  that  if  the  occupier  had  not 
severed  the  right  of  taking  game  he  was  liable  to 
I  be  assessed  for  the  letting  value  of  that  right. 
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Bat,  if  the  right  of  taking  eame  were  seveied  from 
the  occnpation,  then  it  cotud  not  be  rated  in  the 
bands  of  the  licensee,  as  it  was  deemed  an  incor- 
poreal hereditament,  and  therefore  not  rateable, 
it  was  also  clear  that  lands  used  merely  as  wood- 
lands were  not  the  subject  of  rates  at  all,  as  it  was 
held  that  the  statate  of  Elizabeth  ezdnded  grow- 
ing timber ;  and  good  grounds  for  snch  ezolusion 
may  have  been  furnished  by  the  fact  that,  as  rates 
might  be  levied  at  intervals  of  three  months,  a  man 
might  be  fixed  with  payments  on  account  of  that 
from  which  he  would  probably  have  no  benefit,  as 
the  woods  might  not  come  into  profit  during  his 
time,  whereas,  on  the  other  hana,  saleable  under- 
wood might  como  into  profit  in  a  short  space. 
That  being  the  state  of  the  law,  we  find  that  the 
Legislature  has  resolved  that  this  exception  shall 
no  longer  remain  in  force,  and  they  enacted  that, 
after  tho  commencement  of  this  Act,  the  Poor 
Bate  Acts  should  extend  to  land  used  for  a  plan- 
tation or  a  wood.  These  woodlands  are  therefore 
now  liable  to  be  rated.  Then  we  have  to  deal  with 
tho  principle  upon  which  the  value  is  to  be  taken. 
Prima  facie  it  must  be  ascertained  in  accordance 
with  the  rule  laid  down  in  Beg  v.  VTiUiams  iubi 
»up.).  If  the  land  is  covered  with  trees,  and  tnus 
affords  good  covert  to  woodcocks  and  other  game, 
tbat.is  an  element  that  must  be  taken  into  account ; 
but  Mr.  Marshall  contends  that,  owing  to  snb-iseot. 
(a)  of  sect.  4  of  the  Act,  that  standard  does  not 
apply  to  this  case,  and  his  contention  must  go 
to  this  length,  that  althonsh  wh^o  severed  the 
right  of  sporting  is  to  be  tiucen  into  account,  that 
is  not  the  case  if  it  remains  in  the  occupier  of  the 
woodlands.  That  is  a  contention  which  in  itself 
appears  unreasonable.  But  does  the  Ant  of  Par- 
liament compel  us  to  hold  that  strong  proposition  P 
In  mv  opinion  it  does  not.  A  question  has  been 
raised  as  to  the  word  "  only  " — whether  it  is  used  in 
its  general  sense,  or  whether  it  is  used  to  distinguish 
wood  from  saleable  underwood ;  but  in  whichever 
sense  the  word  is  need,  I  am  at  a  loss  to  see  how 
country  which  is  covered  with  trees  and  is  full 
of  game  can  be  said  not  to  be  in  its  natural  state. 
Woodland  is  the  verv  place  to  which  game  would 
most  likely  ^o.  I  think  we  may  safely  say  that 
this  land  in  its  natural  state  would  probably  have 
game  upon  it,  and  therefore  the  value  of  the  right 
to  take  the  game  has  properly  been  included  in 
the  present  assessment. 

Manistt,  J.— I  am  of  the  same  opinion.  The 
case  seems  to  me  to  be  a  clear  one,  and  to  be 
within  a  narrow  compass.  The  4th  section  of  tho 
Bating  Act  of  1874  makes  plantations  rateable  in 
various  ways  according  to  the  manner  in  which 
they  are  used.  If  they  are  used  merely  for  woods 
as  distinguished  from  woods  used  for  the  growth 
of  saleable  underwood,  then  they  are  to  be  rated 
according  to  their  natural  and  unimproved  state ; 
that  is  to  say,  we  are  not  to  take  into  account  any 
value  which  may  attach  to  the  wood  upon  the  land, 
but  we  are  to  treat  it  as  if  it  were  land  in  its 
natural  state;  but  such  land  may  have  an  en- 
hanced value  from  the  game  which  is  taken  from 
it ;  then  the  cases  show  that  the  whole  should  be 
rated  at  its  letting  value.  Our  judgment  must 
therefore  be  for  the  respondents. 

Judgment  for  the  respondenie, 

SolicitorHfor  both  parties,  Simpson,  Hammond, 
Tiieharde,  and  Simpaon,  for  Kelly  and  Keene, 
Mold. 


Nov.  8  and  25, 1880. 

(Before  Makistt  and  Bowsn,  JJ.) 

Beg.  0.  Justices  of  Surrey  ;  Be  An  Appeal  by 
W.  H.  Smith  and  Sons,  (a) 

Poor  rate — Appeal — Neat  quarter  seeeione — Time 
for  effectual  trial^ll  Oeo.  2,  c.  38,  a.  4—12  ^ 
13  Vict,  e.  45,  $.  1. 

A  poor  rate  woe  made  and  allowed  on  Satu/rday  (ho 
20^^  March,  and  puhliBhed  on  the  church  aoora 
on  the  following  day ,  The  next  quartet  eeaaions 
for  the  county  were  held  on  Tuesday  the  6th 
April,  and  the  laat  day  for  notice  of  appeal  was 
therefore  Monday  the  22nd,  the  day  after  the 
publication  of  the  rate.  At  the  quarter  sessions 
in  July,  an  appeal  against  the  rate  was  for  the 
first  time  entered  for  trial;  hut  tlie  justices 
refused  to  hear  it,  on  the  ground  that  it  had  not 
been  brought  to  the  next  quarter  sessions  within 
the  mea/nmg  of  17  Oeo,  2,  c.  38,  s,  4. 

Held,  upon  a  rule  for  mandamtu  to  the  justices, 
that,  under  the  circumstances,  an  entry  of  the 
appeal  was  not  necessary  at  the  April  quarter 
sessions,  and  that  tJie  **next  sessions**  means 
the  next  sessions  at  which  an  effectual  trial  can 
he  had  after  the  proper  notices  have  been  given 
Wider  12  ^  13  Vict.  c.  45,  s,  1. 

A  RULE  nisi  for  a  mandamus  had  been  granted  on 
the  application  of  Messrs.  W.  H.  Smith  and  Sons, 
directing  the  justices  of  the  Surrey  Quarter 
Sessions  to  hear  an  appeal  against  a  poor  rate 
assessed  npon  the  book  stalls  at  the  Waterloo 
Station.  The  justices  had  refused  to  hear  the 
appeal  at  the  last  July  sessions,  on  the  ground 
that  they  were  not  the  sessions  next  after  the 
publication  of  the  rate  on  the  21st  March — the 
previous  quarter  sessions  having  been  held  on 
the  6th  April. 

Nov,  8. — Morgan  Howard,  Q.C.  and  Archibald, 
on  behalf  of  the  respondents  in  the  appeal,  the 
assessment  committee  and  churchwardens  and 
overseers  of  the  parish  of  Lambeth,  showed 
cause. 

Kvngsford  supported  the  rule. 

The  facts  and  arguments  are  fully  stated  in  the 
considered  judgment  of  the  court. 

Owr.  adv.  vuU. 

Nov,  25. — BowjtN,  J.  delivered  the  judgment  of 
the  court  (Manisty  and  Bowen,  JJ.) — This  was  an 
application  for  a  mandamus  to  the  justices  of 
Surrey  to  enter  the  necessary  continuances  and 
hear  an  appeal  against  a  rate  made  and  allowed 
on  Saturday  the  20th  March,  and  published  on 
the  church  doors  on  Sunday  the  21st  March,  in 
the  parish  of  Lambeth.  The  appellants,  Messrs. 
W.  H.  Smith  and  Sons,  are  occupiers  of  book 
stalls  at  the  railway  stations,  and  their  complaint 
is  that  they  have  been  rated  improperly  in  respect 
of  those  stalls.  The  parish  of  Lambeth  has  a 
local  Act  (50  Geo.  3,  c.  19),  but  the  time  for  ap- 
pealing against  the  rate  depends  on  17  Geo.  2, 
c.  38,  s.  4,  according  to  which  the  appeal  should 
be  to  the  next  sessions,  and  upon  12  &  13  Yict.  c.  45, 
s.  1,  according  to  which  fourteen  clear  days'  notice 
of  appeal  is  to  be  given.  The  6th  April  being  the 
day  for  holding  the  then  next  sessions,  notice  of 
appeal  to  be  in  time  must  have  been  given  npon 
Monday  the  22nd  March,  the  rate  having  been 
published  on  Sunday  the  21st.    Notice  of  appeal 

(a)  Reported  by  If.  W.  MoKjbllab,  Eaq^  BuriBter^t-LftW. 
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was  not  given  until  the  7th  Jane,  for  the  then  | 
next  Bessions,  which  were  held  upon  the  5th  July. 
The  quarter  sessions  refused  to  hear  the  appeal, 
on  the  ground  that  it  was  too  late,  and  the  appli- 
cation now  is  to  compel  the  sessions  to  hear  it. 
The  appellants  contended  that,  the  rate  having 
been  published  on  Sunday  the  2l8t  March,  and 
the  last  day  for  giving  notice  of  appeal  for  the 
next  sessions  being  Monday  the  22nd  March,  there 
was  no  time  for  them  either  to  consider  whether 
they  would  appeal  against  the  rate,  or  prepare 
and  give  notice  of  appeal,  together  with  the 
grounds  of  it,  if  they  were  so  boand  to  give 
notice  of  appeal  for  the  next  sessions;  conse- 
quently they  contended  that  the  April  sessions 
were  not  the  next  sessions  within  the  meaning  of 
17  Geo.  2,  c.  38,  s.  4.  Tho  defendants,  on  the 
other  hand,  contended  that  the  appellants  were 
not  entitled  to  any  time  whatever  to  consider 
whether  they  would  appeal  or  not;  that  they 
were  bound  to  give  notice  of  appeal  (if  at  all)  on 
Monday  the  22 od  March,  the  day  after  the  rate 
was  published ;  or  that,  at  all  events,  the  appeal 
ought  to  have  been  entered  for  the  April  sessions. 
The  question  raised  was  admitted  m  the  argu- 
ment before  us  to  be  as  yet  unoonolqded  by  any 
express  authority.  In  order  to  arrive  at  a  dear 
view  of  the  matter,  we  have  taken  time  to  ex- 
amine the  decisions  relating  to  appeals  against 
poor  rates,  and  also  to  appeals  against  removals, 
the  authorities  in  which  latter  branch  are 
numerous,  and  throw  considerable  lisht  upon 
the  subject-matter  of  this  application.  In 
respect  of  both  classes  of  appeal  tho  respective 
statutes  which  deal  with  them  require  that 
the  appeal  should  be  to  the  "next  sessions," 
and  a  long  series  of  cases  has  occurred  in  the  last 
hundred  years  which  show  that  a  liberal  construc- 
tion is  to  be  given  to  these  words.  Turning  first 
to  the  law  which  governs  appeals  in  removal  cases, 
we  find  that  appeals  against  removal  are  created 
and  regulated  by  13  &  14  Car.  2,  c.  12,  and  9  Geo.  1, 
0.  7  (a.d.  1722).  By  13  &  14  Car.  2,  c.  12,  a  power 
is  given  to  the  aggrieved  party  to  appeal  to  the 
"  next  sessions."  No  definition  was  given  in  the 
Act  of  Parliament  of  the  meaning  of  the  term 
"  next  sessions."  Yet  it  is  obvious  that  the  order 
of  removal  might  be  executed  so  shortly  before 
any  sessions  as  to  render  it  practically  impossible 
to  appeal  to  it;  meanwhile  the  statute  contains 
no  provisions  whereby  any  notice  is  rendered 
necessary  before  entering  an  appeal,  or  before  the 
actual  hearing  of  it.  The  statute  of  9  Geo.  1, 
c.  7,  leaves  untouched  in  the  case  of  removals  the 
law  as  to  the  "  next  sessions" ;  that  term  still 
renaained  to  be  explained.  Nor  did  the  Act  pre- 
scribe any  notice  as  a  preliminary  to  entry  of  an 
appeal.  But  it  is  enacted  that  no  appeal  should  be 
"  proceeded  with  "  unless  upon  reasonable  notice 
to  be  given  to  the  respondent,  the  reasonable- 
ness of  the  notice  to  be  judged  of  by  the  sessions. 
If  it  appeared  to  the  sessions  that  reasonable 
notice  had  not  been  given,  then  they  were  directed 
to  adjourn  the  appeal  till  the  sessions  after.  It  is 
clear  that  under  the  above  statutes  the  party 
aggrieved  by  an  order  of  removal  had  an  absolute 
right,  however  short  the  interval  of  time  between 
the  grievance  complained  of  and  the  next  actual 
sessions,  at  least  to  enter  his  appeal.  He  could 
not  force  it  on  to  hearing  in  de&ult  of  notice, 
because  it  was  not  in  default  of  notice  to  be 
"proceeded   with,"   but,  if  the   time   was   too 


short  to  givo  such  notice,  he  was  entitled  to  h/ive 
his  appeal  entered  at  any  rate  and  respited.  The 
sessions  could  not  refuse  him  this:  (B.v.  Gloueestar" 
shire,  1  Dong.  101,  a.d.  1779.)  Whether,  if  time  to 
give  a  reasonable  notice  before  the  next  sessions 
was  sufficient,  he  was  entitled  in  the  same  way  to 
enter  his  appeal  without  giving  any  notice  at  all 
and  to  have  it  respited,  was  at  one  time  doubted : 
(B.  V.  Yorkshire,  3  T.  B.  150, 1789.)  Ultimately  it 
was  held  (B.  v.  SUxffardshire,  7  East,  549)  that 
even  if  the  appellant  had  had  ample  time  to  give 
his  notice  and  had  nevertheless  refrained  from 
{^ving  it,  be  still  might  enter  his  appeal,  leaving 
it  to  the  justices  to  respite  it  on  the  ground  of 
want  of  reasonable  notice.  By  this  decision  the 
apnellant  was  able,  by  lying  by  and  abstaining 
from  pivintr  his  notice,  on  the  one  hand  while 
entering  his  appeal,  upon  the  other  to  extend 
considerably  the  term  for  proceeding  with  his  ap- 
peal. So  far  we  have  dealt,  in  tho  case  of  appeals 
against  removal,  with  the  right  of  the  appellant  to 
insist  on  entering  his  appeal.  His  obligation  to 
enter  the  appeal  now  remains  to  be  considered.  If 
the  time  of  the  grievance  occurred  so  shortly  before 
the  next  actual  sessions  as  either  (1)  to  render 
it  practically  impossible  for  the  appellant  to  con- 
sider whether  he  should  even  enter  his  appeal  at 
all,  or  (2)  to  leave  no  time  for  him  to  give  the 
number  of  days'  notice  which  was  necessary  ao- 
oording  to  the  practice  of  the  session,  was  he 
bound  nevertheless  to  enter  the  appeal  which  could 
not  possibly  be  heard,  or  might  he  pass  the  sessions 
which  stood  literally  next  and  enter  at  the  sessions 
following  P  The  first  of  these  two  questions  has 
been  answered  in  a  series  of  casos,  beginning  with 
B.  V.  Yorkshire  (1  Doug.  192,  a.d.  1779).  The 
order  of  removal  there  had  been  made  upon  22nd 
Sept.  The  removal  of  the  pauper  was  on  Oct  5. 
Hull,  the  place  to  which  the  pauper  had  been  re- 
moved, is  sixty  miles  from  Northallerton,  where,  on 
Oct.  6,  the  very  next  day,  the  sessions  began ;  no 
appeal  was  entered  at  that  sessions,  and  on  an 
application  to  compel  the  justices  to  reoeive  an 
appeal  on  the  January  sessions  following,  the 
court  made  the  rule  absolute  for  a  manSamtu, 
By  "  next  sessions,"  said  the  court,  the  statute  of 
Car.  2  must  have  meant  the  next  possible  sessions. 
This  language  was  followed  and  amplified  in 
Beg.  V.  Flintshire,  1797  (7  T.  B.  200).  The  order 
of  removal  there  was  dated  on  24th  Sept.  and  exe- 
cuted on  Monday,  3rd  Oct.  at  4  p.m.  at  Leek,  which 
is  fifty-four  miles  from  Mold,  where  on  Thursday, 
6th  Oct.,  the  Flintshire  sessions  began.  It  was 
shown  that  the  overseer  at  Mold  who  conveyed 
the  paupers  to  Leek  could  only  speak  the  Welsh 
language,  and  that  the  overseers  at  Leek  who  re- 
ceived them  could  not  understand  him,  and  that 
nearly  a  week  elapsed  before  the  parish  of  Leek 
could  gain  any  information  respecting  the  settle- 
ment of  the  paupers,  and  that  the  sessions  actu- 
ally began  on  Thursday.  They  usually  began  upon 
Tuesday,  and  the  overseers  of  Leek  might  fairly 
believe  that  they  would  begin  on  the  very  day  after 
the  execution  of  the  order.  The  Court  of  King's 
Bench  held  that  it  was  not  necessary  that  tho  appeal 
should  be  entered  on  6th  Oct.  "  We  ought  not," 
said  Lord  Kenyon,  "  to  decide  hastily  against  the 
words  of  an  Act  of  Parliament,  but  some  reason- 
able time  ought  to  be  given  to  the  parish  appealing 
to  enable  them  to  inquire  whether  or  not  it  will 
be  proper  to  enter  an  appeal."  In  B,  v.  Essex 
(I  B.  &  Aid.  210)  a  similar  view  was  adopted.  There 
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the  order  of  removal  was  made  on  Tuesday,  8th 
July,  and  served  at  noon  on  Saturday.  The  distance 
between  the  respondent  and  appellant  parishes 
was  twenty-four  miles,  and  the  appellant  parish 
was  distant  thirty-seven  miles  from  Chelmsford, 
where,  on  the  next  Tuesday,  the  sessions  opened. 
The  judgment  of  Lord  Ellenborough  is  as 
follows :  "  The !  statute  of  Gar.  2  certainly  directs 
the  appeal  to  be  at  the  next  quarter  sessions,  but 
that  must  mean  the  next  practical  sessions.  The 
parish  officers  must  have  a  reasonable  time  al- 
lowed them  to  make  the  necessary  inquiries,  that 
they  may  judge  of  the  propriety  of  appeals  or  not. 
They  are  not  bound  to  devote  Sunday  to  such  a 
purpose.  They  have  had  only  one  entire  day,  t.6., 
the  Monday,  to  cret  the  necessary  information  and 
to  consider  whether  thev  will  appeal  or  not,  and 
that,  in  my  judgment,  is  not  sufficient."  It 
follows  from  the  above  case  that  the  words  **  next 
sessions  "  must  be  construed  so  as  to  afford  to 
the  appellant  not  only  an  opportunity  of  entering 
his  appeal,  but  a  reasonable  time  to  consider 
whether  he  should  enter  it  or  not.  But  it  still 
mi^ht  be  the  case  that,  even  if  he  had  time  to 
decide  as  to  entering  it,  it  was  impossible  for  him 
(owing  to  the  length  of  reasonable  notice  required 
by  the  practice  of  the  sessions)  to  g^ve  the 
requisite  notices  in  time.  What  was  the  duty  of 
the  appellant  under  such  oircumstances  P  Was 
he  bound,  at  all  hazards,  to  enter  his  appeal,  even 
though,  owing  toth^  want  of  notice,  the  case  could 
not  be  tried  P  Or  might  he  pass  over  that  sessions 
as  impracticable,  and  wait  till  the  sessions  following  P 
Different  answers  at  different  times  were  given  by 
the  court  to  the  question.  In  B.  v.  Herefordshire 
(3  T.  B.  504, 1789),  the  King's  Bench  held  that 
the  proper  course  under  such  circumstances  was 
to  enter  and  have  the  appeal  respited.  On  Friday 
the  18th  April  the  order  was  made.  It  was  exe- 
cuted on  Saturday  the  19th,  and  on  the  Tuesday 
following,  the  22nd,  the  Easter  sessions  were 
held  at  Hereford,  twenty  miles  distant.  The 
parish  not  having  appealed  at  these  sessions,  the 
justices  of  the  Midsummer  sessions  refused  to 
receive  the  appeal.  The  following  is  the  judg- 
ment of  Lord  kenyon,  G.J. :  *'  The  words  of  the 
Act  of  Parliament  are  very  strong,  and  they 
require  the  appeal  to  be  made  at  the  sessions 
next  after  the  grievance.  Where,  indeed,  an  order 
of  removal  has  been  made  some  time  before,  and 
only  executed  a  very  short  time  before  the 
sessions,  so  that  there  was  no  possibility  of  ap- 
pealing to  those  sessions,  this  court  has  interfered 
by  granting  a  mandamus  to  compel  the  justices  at 
the  following  sessions  to  receive  the  appeal, 
because  the  words  '  next  sessions '  mean  the  next 
possible  sessions  {B,  v.  Justices  of  Yorkshire, 
Bong.  183).  But  this  is  a  very  different  case,  for 
there  were  two  intervening  days  after  the  execu- 
tion of  the  order  and  before  the  Easter  sessions, 
and  if  there  was  not  sufficient  time  before  these 
sessions  to  give  reasonable  notice  of  appeal,  the 
appeal  might  have  been  then  enterea  and  ad- 
journed, according  to  the  statute  9  Geo.  1, 
c.  7,  s.  8."  That  it  was  the  duty  of  the  ap- 
pellant to  enter  and  respite,  even  if  there  was 
not  time  enough  to  try,  was  also  treated  as 
the  correct  law  in  jR.  v.  Buckinghamshire 
(3  East,  343),  and  B.  v.  Staffordshire  (7  East, 
^).  But  this  doctrine  has  been  questioned,  and 
it  has  been  held  in  later  times  that  it  is  unnecessary 
to  enter  for  tiie  purpose  of  adjournment  any  case 


which  it  is  impossible  (oonsistently  with  the 
sessions  practice  as  to  notice)  to  have  heard :  {B. 
V.  Southampton,  6  M.  &  S.  394,  1817.)  An  entry 
under  such  circumstances  becomes  a  mere  useless 
formality  (E.  v.  Kent,  8  B.  &  C.  639,  a.d.  1828 ;  B. 
V.  Devon,  8  B.  &  G.  640, 1829).  See  also  per  Mon- 
tague Smith,  J.  {Liverpool  United  Qas  Company  v. 
Everton  (L.  Bep.  6  C.  P.  423).  The  case  of  B. 
V.  Yorkshire  (4  M.  &  S.  327),  if  the  facts  are  care* 
fully  considered,  is  not  inconsistent  with  this  view, 
and  the  suggestion  to  the  contrary  contained  in 
the  judgment  is  not  necessary  to  the  decision. 
An  appellant  cannot  by  any  conduct  on  his  part 
make  impracticable  the  sessions  which  otherwise 
are  the  next  practicable  sessions:  (B.  v.  Sussex, 
34  L.  J.  N.  S.  69,  M.  C;  4  B.  &  S.  987;  see  also 
B.  V.  Yorkshire,  27  L.  J.  N.  S.  267,  M.  0. ;  and 
B.  V.  Yorkshire,  3  T.  Bep.  150,  a.d.  1789.)  But 
unless  the  proper  notices  can  be  given,  and  the 
appeal  tried,  the  better  view  would  seem  to  be 
that  it  is  not  requisite  to  go  through  the  ceremony 
of  entering.  It  would  seem  that  the  authorities 
we  have  examined  still  leave  undecided,  in  the  case 
of  appeals  against  removals,  a  point  analogous  to 
that  which  arises  in  the  case  before  us  of  an  appeal 
against  a  rate,  namely,  what  is  the  law  if  the 
execution  of  an  order  of  removal  is  sufficientlv 
early  to  admit  of  an  actual  entry  of  the  appeal, 
and  sufficiently  early,  if  acted  on  forthwith,  to 
allow  of  the  necessary  notice  being  given,  but  not 
sufficiently  early  to  give  the  appellant  a  reasonable 
time  to  consider  whether  to  appeal  or  to  submit. 
Was  he  bound  at  least  to  enter  his  appeal  P  Must 
the  term  "  next  sessions  "  be  construed  so  as  to 
allow  a  party  aggrieved  not  merely  the  number  of 
days  requisite  for  his  notices,  but  in  addition  a 
reasonable  timo  to  determine  whether  such  notices 
should  be  given,  by  analogy  to  the  decisions  which 
have  been  neld,  apart  from  all  questions  of  notice, 
that  he  ought  to  have  some  time  to  look  about  him 
and  determine  whether  he  shall  enter  his  appeal  P 
In  the  case  of  the  Liverpool  United  Qas  Company  v. 
Everton  (L.  Bep.  6  C.  r.  402)  it  was  affirmed  that 
the  law  [>ossibly  might  be  that  he  ought  to  have  such 
extra  time,  in  addition  to  the  time  necessary  for 
his  notices;  but  the  point  has  never  been  ex- 
pressly decided.  We  should  be  prepared  if  neces- 
sary, m  the  case  of  an  appeal  against  an  order  of 
removal,  to  adopt  the  view  that  reasonable 
breathing  time,  so  to  speak,  must  be  allowed  to 
the  aggrieved  party.  We  have  hitherto  dealt 
only  with  the  law  relating  to  appeals  against 
removals.  The  present  case  is  one  of  an 
appeal  against  a  rate,  and  depends  on  separate 
statutes,  the  history  of  which  is  not  wholly  dis- 
similar to  those  we  have  just  examined.  All 
appeals  are  the  creation  of  statutes,  and  the  right 
of  ap[>eal  a^inst  a  rate  begins  with  43  Eliz.  a  2, 
s.  6,  by  which  an  appeal  against  a  rate  is  given  to 
any  subsequent  sessions.  To  control  this  licence 
of  appeal,  17  Qteo,  2,  c.  38,  s.  4,  was  passed,  which 
is  as  follows :  "  And  it  is  further  enacted  that 
in  case  any  person  or  persons  shall  find  him,  her, 
or  themselves  aggrieved  by  any  rate  or  assess- 
ment made  for  the  relief  of  the  poor,  or  shall 
have  any  material  objection  to  any  person  or  per- 
sons being  put  in  or  left  out  of  such  rate  or  assess- 
ment, or  to  the  sum  charged  on  any  person  or 
persons  therein,  or  shall  have  any  material  obi'ec- 
tion  to  such  account  as  aforesaid,  or  any  nart 
thereof,  or  shall  find  him,  her,  or  themselves 
aggrieved  by  any  neglect,  aot^  or  thing  done  or 
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omitted  by  the  charch wardens  and  overseers  of 
the  poor,  or  by  any  of  His  Majesty's  jastices  of 
the  peace,  it  shall  and  may  be  lawful  for  such  per- 
son  or   persons,  in  any  of  the  cases  aforesaid, 
givinc;  any  reasonable  notice  to  the  churchwardens 
or  overseers  of  tho  poor  of  the  parish,  township, 
or  place,  to  appeal  to  the  next  general  or  quarter 
sessions  of  the  peace  for  the  county,  riding,  division, 
corporation  or  franchise  where  such  parish,  town- 
shi  p,  or  place  lies,  and  the  jastices  of  the  peace  there 
assembled  are  hereby  authorised  and  required  to 
receive  such  appeal,  and  to  hear  and  finally  deter- 
mine the  same ;  but  if  it  shall  appear  to  the  said 
jastices  that  reasonable  notice  was  not  given,  then 
they  shall  adjoarn  the  said  appeal  to  the  next 
quarter  sessions,  and  then  and  there  finally  hear 
and  determine  the  same ;  and  the  said  jastices 
may  award  and  order  to  the  party  for  whom  such 
appeal  shall  be  determined,  reasonable  costs,  in 
the  same  manner  that  they  are  empowered  to  do 
in  the  case  of  appeals  concerning  the  settlement 
of  poor  persons  by  an  Act  made  in  the  8th  and  9th 
years  ol  King  William  III.,  intituled  '  An  Act  for 
supplying  some  defects  in  the  laws  for  the  relief 
of  the  poor  of  this  kingdom.' "    Several  observa- 
tions arose  upon  this  section.    In  the  first  place, 
no  length  of  notice  is  prescribed ;  the  reasonable- 
ness of  the  notice  in  each  case  is  left  to  the  sessions. 
In  the  second  place,  the  giving  of  a  reasonable 
notice  is  not  made  by  the  section  (as  is  sometimes 
done  in  other  Acts  of  Parliament)  a  condition  pre- 
cedent to  entering  the  appeal.    An  appeal,  it  has 
been  held,  may  be  entered  against  a  rate,  even  if 
no  notice  at  all  be  given:   (R,  v.  Laneaehire,  S 
E.  &  B.  372 ;  27  L.  J.  N.  S.  161,  M  0. ;  E.  v.  WiUs 
8  B  &  G.  384,  A.D.  1828.)      The   justices    are 
bound  in  such  a  case  to  enter  and  respite    it: 
for   "no  notice"   is   the  same   as   "no  reason- 
able notice,"  and  the  Act  of  12  &  13  Vict.  c.  45, 
s.  1,  which  prescribes  a  fixed  notice  oE  fonr- 
teen  days  instead  of   reasonable  notice,  makes 
no  difference,  it  would  seem,   in    this    respect: 
{Beg.    V.  Eyre,  6  E.    &    B.    992,  and    7  E.  A 
B.  617.)    However  short  the  time,  an  ap[>ellant 
against  a  rate  has  a  right  to  enter  his  appeal,  and 
the  justices  cannot  refuse  to  receive  the  appeal, 
though  they  are  at  liberty  to  adjourn  it.    But  was 
the  appellant  hound  to  enter  merely  for  the  pur- 
pose of  having  the  appeal  respited,  if  there  was 
not  any  time  even  to  consider  whether  he  was 
justified  in  appealing  or  not?    By  analogy  to  the 
law  with  respect  to  appeals  against  removal,  it 
would  seem  tnat  he  was  not  so  bound,  and  it  has 
been  decided  in  the  case  of  appeals  against  a  rate 
that  the  appellant  may  have  fair  time  to  deter- 
mine whether  he   should  enter  his  appeal.      In 
jB.  v.  Sueeex  (15  East,  200)  the    poor  rate  was 
allowed  on  Saturday,  Oct.  5,  and  published  the 
following  day,  Sunday.    On  Tuesday,  Oct.  8,  the 
October  sessions  began.    Held,  that  they  were 
not  the  "  next  sessions,"  as  not  being  the  next 
practicable  scRsions  at  which  an  effectual  appeal 
could    be   lodged.    "  Lord   Ellenborongh   asked 
why  the  parish  officers  made  their  rate  so  close 
upon  the  time  of  the  sessions ;  it  appeared  as  if 
they  had  done    it  with  a  view  of  ousting  the 
parties  of  their  appeal.    The  court  had  decided 
that  morning  that  the  next  sessions  meant  the 
next  practicable  sessions  at  which  an  effectual 
appeal  could  be  lodged  :  (R.  v.  Juslicea  of  Dorset, 
15  East,  200.)    If  by  the  late  publication  of  the 
rate  the  parties  are  driven  into  such  a  narrow 


point  of  time  as  not    to   be  able   to  make  an 
effectual  appeal  at  the  next  sessions,  those  must  be 
considered  the  next  when  such  appeal  c»n  be  made 
effectually."   It  still  remains  to  be  considered,  firsts 
whether  it  is  necessary  in  the  case  of  a  rate  to 
enter  the  appeal  even  if  there  be  not  sufficient 
time  for  the  giving  of   the  notices  ;    secondly, 
whether,  in  addition  to  the  actual  number  of  days 
fixed  by  statute  for  the  notices,  the  appellant, 
before  Ming  driven  to  enter  his  appeal,  may  take 
a  reasonable  time  to  consider  whether  such  notices 
shall  be  given.  The  first  question  was  not  actually 
decided  in  Liverpool  Qae  Company  v.  EoerUm 
(L.  Rep.  6  0.  P.  421),  but  the  opinion  both  of 
Keating,  J.  and  Montague  Smith,  J.  would  seem 
to  be  that  an  entry  under  such  circumstances  was 
not  necessary.    We  are  prepared  to  adopt  the 
opinion  that  in  such  a  case  an  entry  is  a  ceremony 
which  may  he  omitted  without  infringing  on  the 
Act.    The  next  sessions  means,  in  our  opinioo, 
the  next  sessions  at  which  an  effectual  trial  can  be 
had,  and  for  which  proper  notioes  can  be  given; 
we  prefer  the  authorities  which  in  the  cases  of 
removal  have  so  held  to   the  authorities  which 
imply  the  contrary  (see  B.  v.  Kent,  8  B.  &  C. 
637 ;  R.  V.  Devon,  8  B  &  0.  640) ;  and  we  see  no 
reason  why  a  similar  interpretation  should  not  be 
extended    to    the     statutes    regulating    appeals 
against  a  rate.    The  second  question  id  also  left 
without  any  actual  judicial  decision.    All  that  was 
determined  in  the  case  of  Liverpool  Qae  Company 
V.  Everton  is,  that  six  days  for  consideration  was 
in  any  case  an  unreasonable  time,  to  which  the 
appellant  was  not  entitled.    We  are  of  npinion, 
however,  upon  principle,  that  the  appellant  against 
a  rate  is  entitled,  before  he  enters  his  appeal  oi 
gives  his  notices,  to  have  some  fair  reasonable  time 
to  consider  his  position,  and  make  up  his  mind 
whether  he  shall    take    the    first  step    towards 
appealing  by  giving  the  necessary  notices  pre- 
scribed by  17  Greo.  2,  c.  33,  and  to  consider  the 
grounds  on  which  such  appeal  is  to  be  based, 
which  grounds,  by  12  &  13  Vict.  c.  45,  are  to  be 
specified  in  the  notice.    On  the  trial  of  the  appeal 
he  is  precluded  by  the  statute  from  going,  in  the 
absence  of  amendment,  into  anj  other  ground  ot 
appeal  besides  those  set  forth  m  such  notice.    Is 
he  to  have  no  time  to  reflect  upon  the  grounds  by 
which  he  is  so  bound,  or  is  his  only  alternative  to 
go  through  the  form  of  entering  an  appeal  for  a 
sessions  at  which  it  cannot  be  heard?     We  see  no 
substantial  ground  for  making  a  distinction  in  this 
respect  between  the  case  of  appeals  against  a 
removal  and  appeals  against  a  rate.    It  is  true 
that  it  is  even  more  important  in  tho  case  of  a  rate 
than  in  the  case  of  a  removal,  that  appeals  should 
be   prosecuted    promptly,    so   that    the    pnblio 
authorities    should    not    be    left  in   uncertainty 
whether  the  rate  is  to  be  attacked  or  not.   But  the 
authorities  have  in  their  power  the  means  of  pro- 
venting  all  possible  inconvenience  in  that  respectby 
taking  care  so  to  publish  a  rate  as  to  enable  all 
appellants  to  have  breathing  time  to  look  about 
them  and  consider  and  frame  their  grounds  of 
appeal.    The  next  actual  sessions  are  not,  as  it 
seems  to  us,  practically  possible  where  there  is  no 
time  for  intelligent  and  reasonable  action  as  to  the 
notices  and  grounds  ot  appeal.    In  adopting  this 
extension  of  the  words  of  the  statute,  ii  seems  to 
us  that  we  are  only  following  and  giving  effect  to 
the  literal  interpretation  which  ban  to  be  placed  oa 
this  and  similar  Acts  of  Parliament  by  aathorities 
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ranging  over  nearly  a  centary.  It  renaains  to  be 
considered  whether  Messrs.  Smith  and  Sons,  the 
present  applicants,  have  had  such  a  reasonable 
margin  of  time  for  the  giving  of  their  notices 
and  emnnds  of  appeal  as  we  think  the  true  inter- 
pretation of  the  Act  of  Parliament  requires.  We 
are  of  opinion  that  they  had  not.  On  the  Sunday 
tbe  rate  was  published.  The  Monday  was  the  last 
day  for  the  giving  of  the  notices.  If  Messrs. 
Smith  and  Sons  are  entitled  to  any  breathing  time 
after  the  publication  of  the  rate,  we  think  it  would 
be  idle  to  contend  that  this  one  broken  day  was 
sufficient  to  enable  any  reasonable  person  to  take 
intelligent  action  about  the  notices  and  grounds  of 
appeal.  The  fact  that  Messrs.  Smith  and  Sons 
were  aware  on  the  20th  Feb.  that  their  bookstalls 
were  included  in  the  valaation  list,  and  had  on  the 
26th  Feb.  given  notices  of  objections  to  the  list, 
which  were  not  successful,  does  not,  we  think, 
make  this  short  space  of  part  of  one  day  sufficient 
if  it  be  otherwise  insufficient.  And  we  are  of 
opinion  accordingly  that  this  rule  should  be  made 
absolute. 

Judgment  for  ihe  appellants. 

Solicitors  for  appellants,  Bogereon  and  Ford, 
Solicitor  for  respondents,  0,  W,  Barnard. 


Wednesday,  Bee.  1, 1880. 
(Before  Coleridob,  G.J.  and  Field,  J.) 

DsBEiiHAM  (app.)  V.  Metbopolitak  Board  op 
Works  (resps.).  (a) 

Dangerous  structure  —  Barty  tralZ  —  Adjoining 
owner — Cost  of  securing — Oontractprice — 18  ^  19 
Yict.  e.  122,  «.  73. 

The  appellant  pulled  down  his  house,  with  the  ea- 
eeption  of  two  party  waUs  which  separated  it 
from  tlie  next  house  on  each  side.  The  respon* 
dents,  the  Metropolitan  Board  of  Works,  served 
upon  the  appeUant  and  upon  his  two  adjoining 
owners,  an  order  from  a  magistrate  to  take  down 
or  otherwise  secure  these  party  walls,  and  upon 
defauU  the  respondents,  by  their  contractor, 
did  ihe  necessary  work  and  paid  the  contract 
price.  The  respondents  summoned  the  appellami 
for  ihe  amount,  and  the  magistraie  made  the 
order  required  under  the  Metropolitan  Building 
Ad  1855,  s.  73. 

Held,  upon  a  case  stated,  that,  because  these  dan- 
gerous  structures  were  party  wdUs,  the  magistrate 
was  not  obUged  to  have  the  other  owners  sum- 
moned  before  him,  nor  to  order  them  to  contri' 
bute  ;  and  thai  the  magistrate  rightly  made  the 
order  for  the  whole  amount  paid  by  the  respon- 
dents,  although  it  was  admitted  that  it  somewhat 
exceeded  ihe  market  price  of  the  labour  and 
materials,  the  contract  having  been  entered  into 
when  their  value  was  greater. 

This  was  a  case  stated  under  20  &  21  Yict.  o.  43, 

8.2. 

1.  The  appellant*  Thomas  Nunn  Debenham,  is 
owner  of  premises  known  as  No.  8,  Great  Queen- 
streety  Long-aore,  in  the  eonnty  of  Middlesex. 

2.  In  or  about  the  month  of  Nov.  1878  the 
appellant  took  down  the  house  then  upon  the 
said  premises,  with  the  exception  of  the  west  and 
east  walls,  which  formed  the  west  and  east  party 
walls,  respectively  separating  the  said  premises  on 
the  west  from  premises  known  qs  No.  9,  Great 
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Queen-street,  and  on  the  east  from  premises  known 
as  No.  7,  Great  Queen-street. 

8.  On  the  9th  Jan.  1879  an  order  was  made  by 
Sir  James  Ingham,  Knight,  one  of  the  magistrates 
of  the  police  coarts  of  the  metropolis,  that  the 
said  appellant  should  take  down  the  party  wall 
on  the  west  side  as  far  as  cracked  and  bulged  or 
otherwise  defective,  or  otherwise  secure  the  same 
to  the  satisfaction  of  Charles  Foster  Hay  ward,  the 
surveyor  appointed  by  the  Metropolitan  Board  of 
Works.  An  order  in  the  like  terms  or  to  the 
like  effect  was  at  the  same  time  made  upon  the 
owner  or  occupier  of  No.  9,  Great  Queen- street. 

4.  Neither  the  appellant  nor  the  owner  or  occu- 
pier last  mentioned  having  complied  with  the 
said  order,  the  said  board  subsequently  on  or 
about  the  month  of  March  1879  entered  and  took 
down  the  said  party  wall  on  the  west  side. 

5.  On  the  18th  March  1879  the  said  board  by 
notice  in  writing  required  the  appellant  to  "under- 
pin or  repair  or  otherwise  secure  the  party  wall 
with  No.  7,  Great  Queen-street,"  i,e.,  the  east  party 
wall  aforesaid,  "  as  far  as  loose,  decayed,  or  other- 
wise defective ;"  also  to  shore  up  the  said  party 
wall  with  three  sets  of  raking  shorAs  immediately. 
A  notice  in  like  terms  or  to  the  like  effect  was  at 
the  same  time  served  by  the  said  board  upon  the 
owner  or  occupier  of  No.  7,  Great  Queen-street. 

6.  Neither  the  appellant  nor  the  owner  or  oocn- 
pier  last  mentioned  having  complied  with  the  said 
notice,  the  board  subsequently,  in  or  about  the 
month  of  March  1879,  entered  the  appellant's 
premises  No.  8,  Great  Queen-street,  and  erected 
three  sets  of  raking  shores  against  the  said  east 
party  wall  thereof. 

7.  On  the  6th  May  1879  an  order  was  made  by 
James  Yaughan,  Esq.,  one  of  the  magistrates  of 
the  police  courts  of  the  metropolis,  that  the 
appellant  should  "take  down,  under- pin,  or  re- 
pair the  party  wall  (with  No.  7,  Great  Queen- 
street),  that  is,  the  east  party  wall  aforesaid,"  as 
far  as  loose,  decayed,  or  otherwise  defective,  or 
otherwise  secure  the  same  to  the  satisfaction  of 
Charles  Foster  Hayward,  being  the  surveyor 
appointed  by  the  said  board. 

8.  The  appellant  did  not  comply  with  the  said 
order  in  respect  of;  taking  down  or  under-pinning, 
but  he  repaired  the  said  party  wall  in  so  far  as 
loose,  decayed,  or  otherwise  defective,  and  other- 
wise secured  the  same  to  the  satisfaction  of  ^e 
said  surveyor. 

9.  On  the  4th  Oct.  the  sud  board  demanded  of 
the  appellant  the  sum  of  55Z.  19s.  6d.  in  aocord- 
auce  with  the  terms  of  an  account  transmitted 
with  the  demand.  The  said  account  consisted  of 
two  items,  amongst  others  to  wit,  an  item  of 
142.  Ss.  2d.,  in  respect  of  expenses  incurred  in 
taking  down  the  west  party  wall,  and  an  item  of 
37L  12s.  4(2.  in  respect  of  expenses  incurred  in 
shoring  the  east  party  wall  aforesaid. 

10.  On  the  9th  April  1880  a  summons  by  the 
said  board  in  respect  of  the  sum  of  552.  19s.  6d. 
aforesaid,  and  which  the  appellant  had  on  demand 
neglected  to  pay,  was  h^urd  before  Mr.  Flowers, 
one  of  the  magistrates  of  the  police  courts  of  the 
metropolis. 

11.  Upon  the  hearing  of  the  said  summons  Mr. 
Flowers  was  of  opinion  that  he  was  bound  under 
the  Metropolitan  Building  Act  1855  to  make  an 
order  for  the  full  amount  claimed  by  the  board, 
it  having  been  proved  that  the  board  had  incurred 
expenses  to  that  amount  under  a  contract  which 
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they  had  entered  into  for  Buoh  works,  bnt  that 
the  contract  price  was  at  the  time  ol  ezeoating 
the  works  aforesaid  in  excess  of  the  then  market 
price ;  bat  he  considered  he  was  not  empowered 
to  reduce  the  amount  of  the  expenses  actually 
incurred  by  the  board  under  the  circumstances 
above  mentioned,  and  thereupon  made  an  order  for 
the  full  amount  daimed. 

12.  He  further  held  that  he  could  not,  as  was 
contended  on  the  part  of  the  appellant,  deduct  any 
sum  that  might  be  due  by  way  of  contribution 
from  the  owners  or  occupiers  of  Nos.  7  and  9,  neither 
were  such  owners  or  occupiers  summoned  to 
appear,  or  did  appear  before  him,  nor  was  any 
evidence  given  to  enable  him  to  determine  the 
proportions  (if  any)  which  such  owners  or  occu- 
piers ought  to  contribute. 

13.  The  question  for  the  opinion  of  the  court 
was  whether  the  order  of  the  9th  April  1880  for 
the  amount  of  55L  19«.  6cL  was  upon  the  facts 
stated  properly  made. 

The  statutory  enactments,  under  which  this 
order  of  the  magistrate  was  made,  are  contained 
in  the  second  part  of  the  Metropolitan  Building 
Act,  1855  (18  &  19  Vict  c.  122). 

Leadam  argued  for  the  appellant. — It  appears 
from  the  case  that   these  oangerous  structures 
had  more  than  one  owner,  and  the  first  order  was 
made  upon  the  other  owners  as  well  as  upon  the 
appellant.    All  the  owners  ought  in  the  same  way 
to  nave  been  brought  before  the  magistrate  on  the 
hearing  of  this  summons;    or  at  all  events  the 
magistrate  ought  to  have  adjusted  the  appellant's 
contribution  to  the  board's  claim  according  to  the 
second  clause  of  sect.  97,  and  the  appellant  could 
only  be  liable  for  his  share.    The  second  objection 
to  the  magistrate's  order  is  that  the  board  cannot 
be  entitl^  to  charge  an  owner  for  the  costs  of 
repairs  beyond  the  market  price  of  labour  and 
materials.    The  maeistrate  has  found  here  that 
the  expense  incurred  by  the  board  was  in  excess 
of  what  the  work  necessarily  cost,  and  practically 
this  was  an  unreasonable  charge.    The  same  ex- 
pression, ''  expenses  incurred,     is  to  be  found  in 
the  Public  Health  Act  1848  (11  &  12  Yict.  c.  63), 
a.  69,  with  respect  to  a  somewhat  similar  provi- 
sion, and  its  meaning  was  discussed  in  Bwuley  v. 
WilhvM<m  (38  L.  J.  161,  M.  0.).  WiUes,  J.  (p.  167) 
expressed  some  doubt  whether  an  arbitration  to 
settle   the    nroportion  of    payment   by  several 
owners  coula  enter  into  an  examination  of  the 
whole  amount  of  the  expenses  charged.    "  Upon 
that  question  (he  said)  I  have  entertained  some 
doubt,  because  expenses  incurred  would  according 
to   the  ordinary  rule  of  construction  mean  ex- 
penses reasonably  incurred.    As  a  rule,  where  a 
disoretion  is  given  to  a  publie  body  appointed  by 
an  Act  of  Parliament,  it  is  not  to  be  exercised 
according  to  their  own  private  caprice,  but  accord- 
ing to  the  rules  of  law  and  reason." 

Bvront  contra,  was  not  heard. 

CoLEKiDGS,  O.J. — I  am  of  opinion  the  magistrate 
was  right.  The  two  points  upon  which  he  adju- 
dicated are  set  out  in  the  eleventh  and  twelfth 
paragraphs  of  the  case.  The  first  is  whether  ho 
was  empowered  to  reduce  the  amount  of  the  ex- 
penses actually  incurred  by  the  board,  because 
they  might  have  done  the  work  for  which  they 
charge  at  a  less  price  than  they  have  actually 
paid.    He  does  not  say  that  the  expenses  incurred 


were  unreasonable  ;  indeed,  to  hold  that,  he  would 
have  had  to  consider  whether  the  contract  at  the 
time  it  was   made  were  reasonable.    It  is  not 
necessary,  therefore,  to  decide  what  would  be  the 
magistrate's  duty  with  respect  to   unreasonable 
expenses ;  under  the  ciroumstances  here  stated,  I 
think  the  73rd  section  is  imperative,  **  All  ex- 
penses incurred  by  the  said  commissioners  .... 
shall  be  paid  by  the  owner  of  such  structure." 
The  amount  claimed  was  composed  only  of  ex- 
penses incurred,  and  the  magistrate  was  bound  to 
make  the  order  accordingly.    The  second  point 
raised  by  the  case  is  whether,  because  the  dan- 
gerous structures  were  party  walls,  the  magistrate 
should  have  had  the  appellant's  co-owners  before 
him,  or  whether  he  ought  to  have  apportioned 
the  amounts  due  from  them  respectively.    lam 
of  opinion  that  neither  of  these  was  necessary. 
The  magistrate  had  before  him,  as  required,  the 
owner  of  the  dangerous  structure,  to  whom  notice 
had  been  given  to  take  down,  secure,  or  repair 
the  same.    It  appears  to  me  that  to  require  all 
the  owners  of   dangerous  structures    to  appear 
before  making  orders  of  this  kind  would  aefeat 
the  object  of  the  legislation,  which  is  clearly  to 
protect  lives  and  property  with  the  most  rapid 
dispatch  possible.    By  sect.  97,  sub-sect.  2,  eveij 
owner  is  liable  to  contribute  in  proportion  to  hu 
interest  to  expenses  which  are  by  the  Act  to  be 
borne  by  the  owner,  and  I  think  the  magistrate 
was  perfectly  right  to  leave  the  appellant  to  get 
his  contribution,  if  entitled  to  it,  from  other  owners 
as  he  may. 

Field,  J. — ^I  am  of  the  same  opinion ;  and  I  hare 
merely  to  add  on  the  second  point  that  it  appears 
to  have  been  the  appellant  who  caused  these 
structures  to  be  dangerous  by  pulling  down  thor 
support ;  in  which  case,  the  e:!^enses  of  making 

good  all  damage  would  under  sect.  88  have  to  be 
ome  entirely  by  him. 

Judgment  for  respondenU, 

Solicitor  for  appellant,  T.  Q,  Bulletin 
Solicitor  for  respondents,  B.  Ward, 


Wednesday,  Dee.  1, 1880. 

(Before  GoLEBiBGE,  G.J.  and  Fisld,  J.) 

Wallingtok  (app.)  v,  Hookins  (resp.).  (a) 

Bepair  of  highway — ExtraordiTkary  ezpenaes  and 
traffieSxeeseive  weights—Liahility  of  pw*"* 
ordering  stMh  weighia  or  iro^— 41 1*  42  7ieL 
c.  77, ».  23. 

By  the  Highwa/ya  and  Loeomotioee  (AmendmerU) 
Act  1878,  sect,  23,  a  gummary  remedy  is  given  to 
a  local  authority  to  recover  eoeiraordvnary  eaapem^ 
iwmrred  in  repairing  a  highway  hy  reason  of  the 
damage  caused  hy  excesswe  weight  passing  along 
the  same,  or  extraordinary  traffic  thereon,  from 
any  person  hy  whose  order  stuh  weighi  or  irafic 
has  been  eonduoted. 

The  appellawt,  an  owner  of  stone  quarries,  was  con- 
victed upon  a  summons  under  this  seeiion,  the 
magisiraies  finding  ihai  the  tragui  in  the  district 
caused  hy  tie  appellant  was  not  extraordinary, 
within  the  meaning  of  the  section,  hut  (hat  ths 
weights  of  his  waggons  were  exeessiee,  and  that 
extraordinary   expenses   had  been  incurred  hy 

(a)  Reported  by  U.  W.  McEsllab,  Eaq^  Barrister-atpLAw- 
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reason  of  damage  caused  by  excessive  weights, 
vnthin  the  meaning  of  the  section : 
Eeldt  upon  a  case  stated,  that  these  findings  were 
inconsistent;  th<xt,  as  the  appellant's  traffic  was 
not  extraordinary — and  upon  the  circumstances 
of  the  case,  the  court  agreed  in  this  finding — tlie 
other  findings  could  not  he  supported,  and  the 
conviction  was  wrong. 

This  was  a  case  sfcated  pursuant  to  the  statute  20 
&  21  Yiot.  0.  48,  for  the  opinion  of  the  High  Court 
of  Justioe,  by  two  of  Her  Majesty's  justices  of  the 
peace  for  the  county  of  Wilts. 

The  respondent,  John  Hookins,  is  the  surveyor 
of  Trowbridge  District  Highway  Board,  comprising 
twenty-seven  parishes,  and  being  the  authority 
which  is  liable  or  has  undertaken  to  repair  the 
highways  hereinafter  particularly  described. 

The  appellant  is  a  quarry  master,  carrying  on 
business  at  one  of  the  quarries  hereinafter  men- 
tioned, and  using  the  said  highways. 

On  the  24th  March  1879  the  respondent,  as  such 
Borveyor,  certified  to  the  said  authority  that,having 
regard  to  the  average  expense  of  repairing  the 
faii^hwayB  in  the  neighbourhood,  extraordinary 
expenses  had  been  incurred  by  the  said  authority 
in  renairing  the  said  highways  hereinafter  parti- 
cularly described,  by  reason  of  damage  caused  by 
excessive  weisht  passing  along  the  same  or  extra- 
ordinary traffic  thereon.  An  information  or  com- 
plaint having  been  exhibited,  a  summons  was 
issued,  calling  upon  the  appellant  to  appear  before 
the  justices,  pursuant  to  the  statute. 

The  hearing  of  the  case  was  adjourned  from  the 
22nd  April  1879  to  the  29th  May  1879,  and  was 
farther  adjourned  to  the  25th  June  1879,  on  which 
day  the  respondent  sought  to  recover  in  a  summary 
manner  from  the  appellant,  as  the  person  by  whose 
order  such  weight  or  traffic  had  been  condacted, 
the  amount  of  such  expenses  from  the  29th  Sept. 
1878  to  the  25th  March  1879. 

The  following  facts  were  proved,  viz. : 
The  hiflrhways  in  question  and  the  said  quarry 
sre    situated   at   Limpley    Stoke,    in   the   said 
district.  ' 

Part  of  the  road,  measuring  1  mile  and  8  perches, 
is  in  the  Black  Dog  Turnpike  Trust,  but  by  a  statute 
(being  a  Turnpike  Continuance  Act),  the  burden  of 
repairing  this  part  of  the  road  falls  upon  the 
Trowbridflce  District  Highway  Board,  although  the 
turnpike  trustees  still  take  tolls  up  to  the  1st  Nov. 
1879.  Fart  of  the  road,  which  measures  1  mile  2 
furlongs,  was  formerly  a  turnpike  road,  but  has 
been  distumpiked,  and  the  remainder  of  the  road, 
measuring  4  furlongs  36  perches,  is  an  ordinary 
parish  road,  which  is  also  repaired  by  the  highway 
board. 

Two  stone  quarries  are  situate  a  short  distance 
beyond  the  boundaries  of  this  district,  in  the  parish 
of  Freshford,  in  the  county  of  Somerset,  and 
within  the  district  of  the  Weston  (Bath)  Highway 
District  Board,  to  which  the  said  two  quarries  are 
rated ;  one  of  these  two  quarries  belongs  to  Messrs. 
Pictor  and  Sons,  and  the  others  to  Messrs.  Stone 
Brothers.  A  third  stone  quarry  is  in  the  parish  of 
Limpley  Stoke,  in  the  county  of  Wilts,  within  the 
district  of  the  Trowbridge  District  Highway  Board, 
and  belongs  to  the  appellant. 

Similar    stone  quarries  exist  and  are  worked 
in  two    other  parishes   of  the    district    of    the 
said  authority,    namely,    at    Monckton   Farlegh  j 
Mag.  Cas.— Yol.  XIT. 


and  Westwood,  and  also  in  the  pari&hes  of 
Box  and  Gorsham,  within  the  district  of 
another  high?ray  authority  in  the  neighbour- 
hood, namely,  in  the  Chippenham  district ;  and 
the  stone  traffic  is  a  recognised  business  in  the 
before-named  parishes.  The  quarry  of  the  appel- 
lant, in  the  parish  of  Limpley  Stoke,  was  opened 
many  years  since,  but  in  or  about  the  year  1871 
additional    (juarries   were    opened  bv  the  other 

garties  hereinafter  mentioned,  and  the  business 
as  much  increased  at  the  quarry  of  the  appellant 
as  well  as  at  such  new  quarries.  It  has  not  been 
more  extensive  since  the  passing  of  the  Highways 
and  Locomotives  Amendment  Act  1878  than  it 
was  previously  thereto.  The  said  business  is  of  a 
permanent  character,  and  is  likely  to  be  so  while  a 
aemand  for  Bath  building  stone  continues,  and  so 
long  as  the  stone  can  be  obtained.  The  available 
supply  is  very  large. 

The  appellant,  as  occupier  of  the  said  stone 
quarry,  hauls  the  stone  gotten  by  him  from  the 
quarry  to  the  railway  station,  which  is  situate 
within  the  district.  The  stone  is  taken  by  the 
appellant  in  loads,  which  with  the  waggons  vary 
from  4^  tons  to  6  tons  in  weight,  drawn  by  from 
three  to  five  horses.  These  are  usual  weights  in 
the  stone  traffic.  The  wheels  of  the  waggons  are 
from  4i  inches  to  6  inches  in  breadth.  Particulars 
of  the  loads  for  a  certain  period  were  produced  on 
the  hearing  of  the  summons,  and  are  hereinafter 
set  forth. 

The  wheels  of  the  greater  breadth  are  covered 
or  banded  with  two  tires,  of  which  the  inner  is  3^ 
inches,  or  thereabouts,  in  width,  and  the  outer  is 
2^  inches,  or  thereabouts,  in  width,  and  the 
waggons,  with  regard  to  the  wheels  as  well  as  in 
other  respects,  are  constructed  in  the  manner 
usually  adopted  for  stone  waggons. 

Parts  of  the  road  between  these  quarries  and 
the  railway  station  consist  of  hills,  which  in  certain 
parts  are  so  steep  that  it  is  necessary  to  fasten  the 
wheels  of  loaded  waggons  descending  such  hills,  for 
which  purpose  both  hind  wheels  of  the  waggons 
are  chained,  and  breaks  are  applied.  This  is  done 
in  the  ordinary  way.  The  dragged  wheels  wear 
the  roads  very  rapidly,  and  frequent  relaying  of 
metal  is  necessary.  It  is  necessary  to  use  hard 
stone,  which  can  only  be  obtained  from  a  distance, 
and  is  more  expensive  than  the  local  stone  which 
was  used  for  the  same  highways  before  the  increase 
of  the  stone  traffic.  The  highways  subject  to 
agricultural  traffic  only  require  little  or  no  repair 
in  the  summer,  but  the  highways  subject  to  stone 
traffic  require  repair  in  summer  as  well  as  winter. 

Portions  of  the  road  are  so  narrow  that  except 
at  intervals  t^  o  vehicles  cannot  pass  each  other. 

A  portion  of  the  said  highways,  when  taken  to  by 
the  said  highway  board  at  the  end  of  1875,  was  not 
in  good  repair,  and  the  expenses  were  increased  for 
the  year  1876-77,  but  the  cost  of  repairing  the  said 
highways  over  which  stone  traffic  passes  is  under 
any  circumstances  greater  than  would  be  neces- 
sary if  the  highways  were  not  used  for  the  stone 
traffic  or  other  continuous  traffic.  It  is  admitted 
that  at  the  present  time  there  is  but  little  traffic 
on  the  highways  in  the  parish  of  Limpley  Stoke 
beyond  the  stone  traffic  and  the  traffic  of  an 
agricultural  neighbourhood. 

The  cost  of  repairing  the  highways  in  the  parish 
of  Limpley  Stoke  from  the  year  1870  to  the  pre- 
sent time  has  been  as  follows,  tbat  is  to  say  : 
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For  the  year  endinsr  Slst  Deo.  1870. — Costa 

of  repairing  Limple^  Stoke  roada,  3  miles    17  12  3 

1871.— <!!oBtB  of  repairing  same,  4axL.  2f.   ...    25  12  5 

1872.— Do.  do.,  4in.  2f 27  18  1 

1873.— Do.  do.,  4in.  2f.  65    5  11 

1874— Do.  do.,  4ni.  2f 149    0  3 

1875. — Do.  do.,  4sa,  2f.,  and  also  Im.  for 

twomontha  340    8  0 

Year  ending  25tli  March  1877.— Oosta  of 

repairing  liimpley  Stoke  roads,  5m.  2f .  .  534    7  3 

1878.— Do 408  15  7 

1879.— Do. 

1880.— Aooepted  oontraots  for  cnrrent  year  407  17  6 

Since  the  year  1874  the  roads  have  been 
repaired  with  more  durable  materials  than  were 
previoasly  necessary,  and  conseqaently  more 
expensive,  the  local  stone  haying  sufficed.  The 
roads  have  in  fact  been  formed  and  maintained 
with  reference  to  the  stone  traffic,  and  it  is  esti- 
mated that  the  last-mentioned  contract  represents 
the  usual  costs  of  maintaining  them  tor  such 
traffic.  It  is  estimated  by  the  respondent  to  be 
the  minimum,  and  so  long  as  the  stone  traffic  is 
continuous  as  at  presett. 

Such  of  the  highways  in  the  neighbourhood  as 
are  subject  to  agricultural  traffic  only  cost  a  yearly 
sum  of  from  13Z.  lOs.  to  21Z.  5^.  per  mile  per 
year  for  repairs,  but  such  of  the  highways  in  the 
neighbourhood  as  are  subject  to  stone  traffic  cost 
a  yearly  sum  of  130{.  per  mile,  and  such  of  the 
highways  in  the  neighbourhood  as  are  subject  to 
other  continuous  or  heavy  traffic  cost  sums  vary- 
ing according  to  the  nature  and  extent  of  the 
traffic  up  to  70L  per  mile  per  year,  which  is  the 
cost  in  the  town  of  Trowbridge,  containing  a  popu- 
lation of  12,000  persons,  or  thereabouts. 

The  following  is  a  detailed  statement  of  the 
stone  taken  by  the  appellant  from  his  said  quarry 
between  the  8th  Feb.  and  the  1st  March  1879, 
showing  the  weight  of  each  load  and  the  number 
of  horses  drawing  the  same,  that  is  to  say : 

Weight  of  Load. 

Date.          No  of  Horses.  Tons.  Owt.  Qrs. 

1879.— Feb.  17 4  4  10  0 

3  3  13  3 

4  4  3  8 

, 4  4  5  0 

„         3  3  .8  3 

5  4  12  2 

3  3  13  2 

Feb.  18 4  4  8  3 

3  3  3  3 

„         4  4  11  1 

3  3  7  2 

„         4  4  13  3 

„         3  3  10  0 

4  4  10  0 

„         3  3  10  0 

March  1 4  4  5  0 

3  3  17  2 

„         4  4  12  2 

, 3  4  2  2 

Total 76       19       3 

The  waggons  weigh  from  a  ton  to  a  ton  and 
a  half,  in  addition  to  the  load  of  stone  carried 
thereon. 

It  was  argued  by  the  respective  parties  that 
traffic  between  the  passing  of  the  said  Act  and  the 
date  of  the  said  certificate  should  be  deemed  to  be 
fairly  represented  by  the  traffic  for  the  period 
between  the  1st  Feb.  and  the  8th  March  1879,  as 
hereinbefore  set  forth. 

Two  other  quarry  masters  use  the  same  high- 
ways for  stone  traffic  at  the  same  time  as  the 
appellant,  and  to  a  greater  extent,  and  the  traffic 
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of  all  the  parties  is  intermingled  in  the  ordinary 
way.  Orders  were  made  against  the  other  qoany 
masters  at  the  same  sessions  as  the  order  against 
the  appellant  was  made. 

The  appellant  has  paid  tolls  to  the  tumpika 
trustees  for  the  stone  carried  over  the  part  of  the 
road  of  which  the  trust  expired  on  the  Ist  Nov. 
1879,  which  was  subsequent  to  the  hearing  of  the 
said  summons. 

Upon  the  foregoing  facts  it  was  contended  on 
behalf  of  the  respondent  that  the  stone  traffic  as 
before  described  was  extraordinary  traffic  within 
the  meaning  of  sect.  23  of  the  Highways  and  Loco- 
motives (Amendment  Act)  1878,  and  that  the 
weights  passing  along  the  road  as  aforesaid  were 
excessive  within  the  meaning  of  the  same  section, 
and  that  the  said  highway  board  had  incurred 
extraordinary  expenses  within  the  meaning  of  the 
said  section. 

The  appellant  on  the  other  hand  contended  (a) 
that  the  stone  traffic  is  a  regular,  oontinuoos,  and 
ordinary  traffic  arising  from  the  normal  business 
of  the  neighbourhood,  and  is  not  extraordinaiy 
within  the  meaning  of  the  said  section;  (6)  that  tfaie 
said  weights  wore  not  excessive  within  the  mean- 
ing of  the  said  section ;  (c)  that  the  expenses  in- 
curred in  repairing  the  said  highways  under  the 
circumstances  hereinbefore  set  forth  were  not 
extraordinary  expenses ;  (d)  that  under  the  circum- 
stances herembefore  set  forth  no  damage  could 
in  point  of  law  be  attributed  to  the  traffic  of  the 
appellant  as  distinguished  from  that  of  the  other 
quarry  masters ;  and  {e)  that  the  justices  ooold 
not  in  point  of  law  convict  the  appellant  of 
causing  damage  by  reason  of  exoessive  weights 
passing  along  the  highways  without  evidenoethat 
particular  weights  had  been  excessive  and  had 
caused  damage;  and  that  the  freq[uent  repetition 
of  ordinary  loads  could  not  in  pomt  of  law  con- 
stitute an  excessive  weight. 

The  said  justices  were  of  opinion : 

1.  That  the  said  traffic  was  not  extraordinaiy 
within  the  meaning  of  the  said  seotion. 

2.  That  the  said  weights  wore  exoessive  within 
the  meaning  of  the  said  seotion. 

8.  That  extraordinary  expenses  had  been  in- 
ourred  by  reason  of  daniage  caused  by  exoessive 
weights  within  the  meaning  of  the  said  aectioiL 

The  said  justices,  therefore,  ordered  the  appMBl- 
laut  to  pay  to  the  respondent  the  sum  of  I5L  with 
the  alternative  of  seven  days'  imprisonment  in 
case  of  default. 

Thequestions  for  the  opinion  of  the  oourt  are: 

1.  Whether  or  not  there  was  evidenoe  to  sup- 
port the  deoision  that  the  said  weights  were  ex- 
oessive within  the  meaning  of  the  said  section. 

2.  Whether  or  not  there  was  evidenoe  to  sup- 
port the  decision  that  extraordinary  expenses  had 
been  incurred  by  reason  of  dama^  caused  by  ex- 
cessive weights  within  the  meaning  of  the  said 
section. 

8.  Whether  or  not  the  dedsion  that  the  said 
weiflrhts  were  exoessive  was  corxect  in  point  of 
law. 

4.  Whether  or  not  the  decision  that  extra- 
ordinary expenses  had  been  incurred  by  reason  of 
damage  caused  by  excessive  weights  was  correct 
in  point  of  law. 

If  either  of  the  said  questions  is  answered  in 
the  negative,  the  order  is  to  be  quashed.  If  all 
or  any  are  answered  in  the  affirmative,  tb»  order 
is  to  be  enforced. 
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By  tbe  Highways  and  Locomotives  (Amend- 
ment) Act  1878  (41  &  42  Vict.  o.  77),  sect.  23 : 

Where  by  a  oertifloate  of  their  snryeyor  it  appears  to 
the  anthon^  which  is  liable  or  has  undertaken  to  re- 
pair any  highway,  whether  a  main  road  qr  not,  that, 
haTU^  regard  to  the  average  expense  of  repairing  high- 
ways m  the  neighbourhood,  extraordinary  expenaes  have 
been  incurred  by  such  authority  in  repairing  such  high- 
way by  reaaon  of  the  damage  eauaed  by  exoesaive  weight 
passing  along  the  same,  or  extraordinary  traffic  thereon ; 
such  authority  may  recover  in  a  summary  manner  from 
any  j^erson  by  whose  order  such  weight  or  traffic  has 
been  conducted  the  unonnt  of  such  expenses  as  may 
be  proved  to  the  satisfaction  of  the  court  having  cogm- 
BSQoe  of  the  case  to  have  been  incurred  by  such  authority 
by  reason  of  the  damage  arisiuff  from  such  weight  or 
traffic  as  aforesaid.  Provided,  wat  any  person  against 
whom  expenses  are  or  may  be  recoyerable  under  this 
section  may  enter  into  an  agreement  with  such  authori^ 
on  is  mentioned  in  this  section  for  the  nayment  to  them 
of  a  composition  in  respect  of  such  weirnt  or  traffic,  and 
thereupon  the  persons  so  paying  the  same  shall  not  be 
subject  to  any  prooeedioga  under  this  section. 

Charles,  Q.G.  (with  him  Poole)  argaed  for  the 
appellant. — Tbe  effect  of  this  section  has  been 
carefully  considered  in  the  case  of  Lord  Aveland 
V.  LvLcae  (5  C.  P.  Div.  211,  and  on  appeal  351 ; 
42  L.  T.  Rep.  N.  S.  788),  where  a  traction  engine 
carrying  twenty-four  tons  was  held  to  be  within 
tbe  mischief  contemplated   by    the   Act.     The 

ground  of  the  decision  both  of  the  Common  Pleas 
ivision  and  the  Appeal  Court  was,  that  the  extra 
expenses  incurred  were  extraordinary  expenses, 
having  regard  to  the  average  expense  of  repairing 
highways  in  the  neighbonrhood,  and  were  by 
reason  of  damage  caused  by  excessive  weight  and 
extraordinary  traffic  on  the  respondent's  highway. 
Grove,  J.  said  (6  C.  P.  Div.  222):  "As  to  the 
construction  of  the  Act,  I  am  of  opinion  that '  ex- 
traordinary weight'  and  'extraordinary  traffic' 
do  not  mean  what  the  learned  counsel  for  the 
appellant  contended,  some  extraordinary  quantity 
of  traffic  caused  by  the  carriage  of  materials  for 
the  building  of  a  mansion ;  but  that '  weight '  and 
'traffic '  are  used  with  reference  to  the  road  itself, 
weight  and  traffic  which  are  abnormal  and  beyond 
the  ordinary  traffic  on  the  road ;  the  weight  and 
character  of  the  traffic,  not  the  amount  of  user  to 
which  the  road  is  subieoted.  It  must  be  unususd 
and  extraordinary  with  reference  to  the  particular 
road,  prodndns  an  undue  effect  in  damaging  the 
road.  Here  the  magistrates  have  found  that  the 
weights  of  the  appellant's  waggons  and  their  loads 
are  usual  in  the  stone  traffic,  and  that  the  traffic 
was  not  extraordinary  within  the  meaning  of  the 
section.  These  findings  preclude  the  possibility 
of  tbe  magistrates'  second  and  third  formal  findings 
that  the  weights  were  excessive,  and  that  the  ex- 
penses were  due  to  damage  by  excessive  weights. 

TaJU^eiti  Q.C.  (with  him  Lopee)  for  the  respon- 
dent.— ^The  qnestion  for  the  court  is,  whether  there 
is  any  evidence  to  justify  the  magistratcA'  findings 
of  fact ;  and  in  Lord  Aveland  v.  Lucas,  Bramwell, 
L. J.  said  on  the  appeal  (5  C.  P.  Div.  352) :  "  The 
iostices  have  found  that  the  factis  of  the  case  are 
within  the  mischief  aimed  at  by  the  statute,  and 
that  extraordinary  expenses  have  been  incurred 
within  the  parish  in  question,  and  assuredly  I 
should  have  come  to  the  same  conclusion.  It  has 
been  contended  before  us  that  there  was  no  evi- 
dence of  extraordinary  traffic ;  but  it  is  plain  that 
the  appellant  has  caused  an  unusual  amount  of 
damage,  and  the  bnrden  of  repairing  it  falls  in  the 
first  instance  upon  the  inhabitants  of  the  parish;" 


and  it  was  agreed  by  all  the  judges  that  the  enact- 
ment was  intended  to  apply  to  cases  where  the 
user  was  lawful.  Here  the  findings  are  sufficient 
to  justify  the  conviction,  and  they  may  well  bo 
consistent  with  each  other.  If  20,000  men  of  an 
army  were  to  cross  a  suspension  bridge  every  day 
in  Hmall  detachments  with  safety,  the  same 
number  of  men  being  upon  it  at  one  time  only  in 
one  day  might  break  it  down ;  the  traffic  would 
not  then  be  extraordinary,  but  the  weight  would 
be  exoessive. 

Okarlee,  Q.C.  in  reply. 

Lord  Coleridge,  C.J. — I  am  of  opinion  in  this 
case  that  the  judgment  of  the  magistrates  must  be 
reversed.  They  have,  in  fact,  favoured  us  with 
three  findings,  with  one  of  them  both  of  us  I 
believe  are  entirely  satisfied,  and  for  myself  it 
should  seem  that  the  finding  on  that  first  point 
which  they  have  found  as  a  matter  of  fact  con- 
cludes the  others.  The  question  arises  nnder  the 
23rd  section  of  the  41  &  42  Yict.  c.  77,  which 
enacts  that  when  a  highway  board  has  it  certified 
to  them  by  their  surveyor  that,  having  regard  to 
the  average  expense  of  repairing  highways  in  the 
neighbourhood,  extraordinary  exfMsnses  have  been 
incurred  by  them  in  repairing  such  highways  by 
reason  of  the  damage  caused  by  excessive  weight 
passing  along  the  same,  or  extraordinary  traffic 
thereon,  such  authority  may  recover  it  in  a  sum- 
mary manner  from  the  person  who  caused  such 
weight  or  traffic  to  be  conducted  along  the  road. 
That  is  the  section  we  have  to  interpret,  and  the 
facts  necessary  for  our  decision  are  these :  In  the 
parish  of  Limpley  Stoke,  in  Wiltshire,  there  are 
five  or  six  stone  quarries,  and  these  stone  quarries, 
in  consequence  of  the  number  of  trolleys  and 
other  things  used  for  the  purpose  of  carrying  the 
stone  along  the  roads  in  Limpley  Stoke  either  to 
the  station  in  Limpley  Stoke  or  elsewhere,  where 
the  stone  is  used  lor  building  or  other  purposes, 
require  the  roads  first  of  all  to  be  made  of  harder 
materials  than  the  roads  otherwise  would  be  made 
of,  and  then  they  wear  out  the  roads  much  more 
rapidly  than  the  traffic  of  an  ordinary  agricultural 
district,  in  waggons  carrying  ordinary  agricul- 
tural produce,  would  wear  it.  Those  seem  to  me 
to  be  the  onl^  facts  really  found  by  the  magistrates 
with  which  it  was  necessary  for  us  to  deal.  It 
was  contended  before  them,  first  of  all,  that  the 
traffic  itself  was  extraordinary  traffic.  The  magis- 
trates have  found,  and  in  my  judgment  have 
rightly  found,  upon  these  facts,  that  the  traffic 
was  not  extraordinary  but  ordinary  traffic;  that 
is  to  sa^,  they  have  found,  regard  being  had 
to  the  mdustry  of  the  place,  regard  oeing 
had  to  the  recognised  mode  in  which  that  in- 
dustry was  carried  on,  that  there  was  nothing 
extraordinary  in  the  traffic  npon  these  roads ;  but 
having  found  that,  they  go  on  to  say  that,  if  they 
could  find  as  a  matter  of  law  that  under  those 
circumstances  the  weight  was  excessive,  they  do 
find  the  owners  of  these  quarries  have  put  upon 
the  road  an  excessive  weight;  and  if  they  have 
put  npon  the  road  an  excessive  weight,  and  have 
thereby  worn  out  the  road  more  rapidly  than  the 
road  would  otherwise  have  been  worn  out,  then 
the  third  point  naturally  follows  that  the  ex- 
penses they  have  been  put  to  by  such  excessive 
weight  are  within  the  meaning  of  the  Act  of 
Parliament  extraordinary  expenses.  Now  I  agree 
with  them  that  the  two  points  ore  connected,  and 
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that  if  the  weights  are  excessive,  and  they  do 
damage,  it  follows  that  the  damage  done  to  the 
road  and  expenses  which  they  incur  in  repairing 
the  damage  done  to  the  road  by  such  ex* 
cessive  weight  are  extraordinary  expenses.  It 
is  not  always  that  yoa  can  convert  a  pro- 
position simply,  bat  it  seems  to  me  in  this 
case  yon  can,  and  that  it  follows  if  the  weights  are 
not  excessive,  the  expenses  that  are  incurred  in 
repairing  the  roads  by  reason  of  those  weights 
are  not  extraordinary  expenses.  Now  are  these 
weights  excessive  P  They  are  said  to  be  a  certain 
number  of  tons,  and  it  is  said  that,  regard  being 
had  to  the  mode  in  which  this  industry  is  carried 
on,  and  the  recognised  weights,  and  the  recog- 
nised kind  of  carts  which  are  necessary  for  carry- 
ing it  on,  the  weights  are  not  excessive;  that  if, 
indeed,  this  was  a  purely  agricultural  district, 
and  the  weights  which  the  roads  ordinarily  bear 
were  purely  agricultural  weights,  so  to  speak, 
then  these  weights  would  be  excessivb.  But  it 
seems  to  me  that  the  moment  the  magistrates 
have  found  this  is  an  ordinary  and  recognised 
industry  of  the  place,  and  that  it  is  carried  on  in 
the  ordinary  and  recognised  mode  in  which  such 
industry  is  carried  on,  the  weights  are  no  longer 
excessive.  Then  it  is  suggested  that  there  is  a 
fallacy  in  that,  because,  if  we  hold  these  weights 
not  to  be  excessive,  it  follows  that,  if  all  these 
weights  were  put  together,  or  the  same  amount 
of  weight  was  carried  in  different  proportions, 
those  weights  would  not  be  excessive.  I  fail  to 
see  the  consequence.  The  very  illustration  Mr. 
Patchett  very  properly  put  about  the  army 
marching  over  the  suspension  bridge  appears  to 
me  to  be  destructive  of  his  case.  An  army  of 
20,000  men,  if  they  march  in  twenty-four  hours 
two  or  three  at  a  time  over  a  suspension  bridge, 
win  do  it  no  harm ;  the  same  army  crossing  at  one 
time  20,000  men  strong  will  break  .down  the 
suspension  bridge.  It  has  carried  the  same  weigh  t 
at  the  end  of  the  twenty-four  hours  it  is  true, 
but  it  has  not  carried  the  same  weight  under  the 
same  conditions.  Therefore,  though  the  weight 
is  the  same,  the  weight  may  never  be  excessive. 
The  question  is  not  what  is  the  aggregate  of  the 
weight,  but  the  condition  under  which  the  weight 
is  carried,  and  the  proportion  in  which  the  weight 
is  distributed.  It  seems  to  me  that  there  was 
nothing  from  the  facts  the  magistrates  have 
favoured  us  with  in  the  case  that  justified  them 
in  findins  within  the  meaning  of  the  Act  of  Par- 
liament that  the  weights  carried  in  this  case  were 
excessive.  I  have  said,  and  it  follows  it  seems  to 
mo,  that  if  the  weights  were  not  excessive  the 
expenses  incurred  by  the  highway  board  in  re- 
pairing the  road  were  not  excessive.  I  need  not 
labour  that,  but  they  seem  to  me  to  follow  the  one 
upon  the  other.  I  am  glad  to  think  in  this  case 
we  ore  deciding  in  fall  accordance  with  the  deci- 
sion of  the  Common  Pleas  Division,  confirmed 
by  the  Court  of  Appeal,  with  the  good  sense  of 
which  judgment  I  entirely  agree.  I  think  nothing 
con  be  more  apparent  or  more  to  the  point  than 
the  observations  of  my  brother  Lindley,  which 
I  adopt  as  my  own.  There  the  question  related 
to  extraordinary  traffic  and  excessive  weight,  but 
I  apply  his  expressions  to  the  words  "  excessive 
weight"  and  "  extraordinary  expenses."  He  says 
(5  0.  P.  Div.):  "It  appears  to  me  that  those 
words  must  mean  excessive  and  extraordinary 
with  reference  to  the  ordinary  use  and  traffic  upon 


and  over  the  road.  If  anything  is  done  of  an 
unusual  and  extraordinary  kind,  the  person  doing 
it  must  pay  for  the  damage  thereby  occasioned. 
It  is  the  ordinary  nature  of  the  traffic  over  the 
road  which  is  to  be  the  standard."  It  appears  to 
me  that  nothing  can  be  put  in  plainer  language ; 
and  that  this  is  the  principle,  if  there  be  a  prin- 
ciple, upon  which  we  are  to  decide  this  case.  I 
am  of  opinion  upon  these  gronnds  there  was  no 
evidence  from  which  the  justices  could  find  the 
weight  was  excessive  or  that  the  expense  was 
extraordinary.  I  entirely  concur  with  tneir  other 
finding,  that  the  traffic  was  ordinary  trafiic.  For 
these  reasons  I  think  the  conviction  in  this  case 
must  be  quashed. 

Field,  J. — I  concur  with  my  Lord  in  the  judg- 
ment he  has  given,  and  in  the  reasoning  by  which 
he  has  brought  it  about,  and  I  shall  not  attempt 
to  repeat  it  with  less  effective  language  than  he 
has  used ;  but  there  are  one  or  two  general  obser- 
vations in  the  matter  which  seem  to  throw  farther 
light  upon  it,  and  to  affirm  the  view  my  Lord  has 
expressed.  We  are  called  upon  to  define  the 
meaning  of  the  words  extraordinary  and  excessive ; 
of  course,  before  we  do  that,  we  must  know  what 
is  ordinary  and  what  is  the  nsual  state  of  things 
beyond  which  there  has  been  on  excess.  That  is 
the  subject-matter  we  are  dealing  with ;  we  are 
dealing  with  the  expense  of  providing  highways 
to  be  used  bv  everybody  for  their  lawful  purposes, 
and  particularly  for  the  transport  of  goods  of 
great  value  (without  which  we  cannot  live  com- 
fortably) by  means  of  highways  and  roads.  Who 
is  to  provide  the  expense  P  Formerly  turnpikes 
bore  it,  then  parishes  and  districts,  and  they  were 
to  provide  the  expense  by  means  of  rating  them- 
selves for  them.  To  what  standard  is  it  they  are 
to  repair  themP  It  is  clear  that  it  is  their 
duty  to  repair,  according  to  the  standard  of 
the  traffic  which  the  roads  will  have  to 
bear.  I  daresay  fifty  years  ago  the  sum  put 
down  as  agricultural  expenses  was  all  the  ex- 
penses everybody  bore;  but  this  traffic  has 
grown  up,  and  the  ordinary  expense  has  been 
raised  from  an  expense  of  212.  np  to  what  we  have 
heard.  That  is  the  ordinary  ngure.  The  roads 
there  must  be  repaired  up  to  the  standard  of 
traffic  jusu  OS  much  as  the  roads  in  Westminster 
or  London  must  be  repaired  up  to  the  standard  of 
traffic  here.  Is  there  anything  extraordinary? 
The  justices  have  found  there  is  noU  I  quite 
8«ree.  Then  is  there  anything  excessive  P  Mr. 
Charles  says  there  is  no  evidence,  looking  to  the 
facts  found,  that  there  is  anything  excessive. 
Says  Mr.  Patchett»  "Yes  there  is.  I  have  it 
conclusively  found  that  on  the  I8th  Feb.  you 
the  appellant  took  twenty-eight  tons  over  this 
road,  and  if  you  put  all  those  twenty-eight  tons 
together  in  a  locomotive  that  would  hsre 
been  excessive  according  to  the  decision  of  the 
Common  Pleas  Division  in  Lord  Aveland  y. 
Imcos**  But  Mr.  Patchett  forgets  the  road  is 
constructed  with  a  metalled  surfaoe  to  besr 
the  supposed  amount  of  weight  that  it  is  likely 
to  have.  If  you  are  g^ing  to  build  a  house 
you  do  not  put  gravel  at  the  foot  of  it,  yoa  ])ot 
concrete.  WhyP  Because  you  want  a  material 
that  will  support  an  enormous  weight.  If  the 
ordinary  traffic  required  concrete  they  would  bare 
to  put  concrete  here,  but  the  ordinary  traffio  does 
not  require  concrete.  The  metal  put  on  top  of  the 
rood  is  sufficient  to  resist  the  wneel  going  over 
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with  four  and  a  half  or  five  tons ;  but  it  is  not 
enough  to  resist  the  enormous  pressure  of  twenty- 
two  tons,  the  weight  in  Lord  Aveland^e  case.  I 
find  nothing  extraordinary  in  the  trafflo.  Looking 
to  the  elements  of  the  traffic  as  described,  I  find 
nothing  excessive  in  that  use  of  the  tn^o.  I 
quite  agree  with  my  Lord  in  thinking  the  question 
of  extraordinary  expense  follows,  and  therefore  I 
concur  in  his  judgment. 

Judgment  for  appellant 

Solicitors  for  appellant,  Henry  Brittan,  Press, 
and  Inship,  Bristol. 

Solicitors  for  respondent,  Whitahers  and  Wooh 
hert,  for  Clark  and  OolUns,  TrowbridgOi 


Saturday,  Nov,  6,  1880. 

(Before  Manistt  and  Bowen,  JJ.) 

Beg.  v.  The  Guabdians  of  Abbbgayenny 

Union,  (a) 

Poor  law — Settlement — Order  of  removal — Evidence 
of  pa/uper  before  justices  not  corroborated — 
Appeal  to  sessions — Becevtion  of  corroborative 
evidence  on  ofpeal—Diviaed  Parishes  Act  1876 
(39  4-  40  Viet.  c.  61),  sect,  34. 

In  March  1879  two  justices  m,ade  an  order  for  the 
removal  of  J.  TFl,  a  pauper,  from  the  A,  union  to 
the  M,  union  upon  the  evidence  of  the  pauper 
only  without  any  corroboration. 

The  guardians  of  the  M,  union  appealed  to  sessions 
against  the  order  on  the  grow^ds  (1)  that  the 
patfper  had  not  acquired  a  settlement  in  the  M. 
union  within  the  terms  of  the  Act  of  Parliament ; 
(2)  thai  there  was  no  corroboration  of  the  pauperis 
evidence  before  the  justices.  The  sessions  heard 
evidence  to  corroborale  the  pauper,  but  decided 
thai  he  had  no  settlement  in  the  m,  union. 

Held,  upon  a^eal  against  the  order  of  sessions, 
that  the  pauper  had  acquired  a  settlement  in  the 
M,  union,  and  thai  the  sessions  rightly  received 
corroborative  evidence,  inasmuch  as  grounds  of 
appeal  had  been  stated  which  could  not  be  deter- 
mvned  without  such  evidence, 

Quare,  whether  such  evidence  could  have  been 
admitted  if  the  sole  ground  of  appeal  had  been 
thai  the  original  order  wae  made  on  the  evidence 
of  the  pauper  alone  loithout  an/g  corroboration. 

This  was  a  special  case  stated  by  the  Court  of 
Quarter  Sessions  for  the  county  of  Monmouth, 
upon  an  appeal  against  an  order  of  removal. 

On  the  26th  March  1879  an  order  was  made  by 
two  justices  for  the  removal  of  Jane  Williams,  the 
pauper,  to  the  Monmouth  Union. 

The  otder  was  made  upon  the  evidence  of  the 
pauper  only  without  any  corroboration. 

Against  that  order  the  guardians  of  the  Mon- 
mouth Union  appealed  to  the  quarter  sessions 
on  the  grounds : 

1.  That  the  pauper  had  not  acquired  a  settle- 
ment in  their  union  by  residence  for  a  term  of 
three  years  prior  to  Feb.  1879  according  to  the 
34th  section  of  the  39  &  40  Vict.  o.  61. 

2.  That  there  was  no  corroboration  of  the 
pauper's  evidence  before  the  justices  who  made 
the  order  of  removal. 

The  fact«  aro  fully  set  out  in  the  judgment. 
By  39  &  40  Vict.  c.  61,  s.  34 : 

Where  any  person  ehall  have  resided  for  the  term  of 
three  years  in  any  parish,  in  snoh  manner  and  nnder 

(a)  Beported  by  A.  H.  Fotssb,  Esq.,  Barii^ster-at-Law. 


snch  oironmstanoes  in  each  of  such  years,  as  wonld  in 
acoordanoe  with  the  several  statutes  in  that  hehalf 
render  him  irremoyable,  he  shall  be  deemed  to  be 
settled  therein  until  he  shall  aoquire  a  settlement  in 
some  other  parish  by  a  like  residence  or  otherwise; 
provided  that  an  order  of  removal  in  respect  of  a 
settlement  aoqoired  nnder  this  section  shall  not  be 
made  npon  the  evidence  of  the  person  to  be  removed 
withont  snoh  corroboration  as  the  instioes  or  court  think 
sufficient. 

Lawrance  for  the  appellants. — ^The  original  order 
of  removal  was  clearly  bad,  as  the  justices  had  no 
corroborative  evidence  before  them.  The  question 
then  arises — Oould  the  quarter  sessions  cure  this 
defect  by  calling  corroborative  evidence?  The 
Court  of  Quarter  Sessions  has  no  power  to 
make  an  original  orders  it  can  merely  deal 
with  the  case  on  appeal.  The  order  made 
by  the  justices  was  void;  the  quarter  sessions 
cannot  make  it  good.  If  there  is  any  cor* 
roborative  evidence  before  the  justices,  it  may 
be  that  the  sessions  can  require  further  cor- 
roboration, and  that  will  account  for  the  intro- 
duction of  the  words  "  or  court  "into  the  section ; 
but  that  is  only  where  there  has  been  some  cor- 
roborative evidence  before  the  justices.  It  is  true 
that  every  appeal  is  in  the  nature  of  a  re-hearing, 
but  that  gives  the  court  no  original  jurisdiction ; 
)  that  rests  with  the  justices.    He  referred  to 

14  Car.  2.  c.  12,  s.  2 ; 

4  &  5  Will.  4,  c.  176,  B.  79 ; 

11  a,  12  Vict.  c.  81,  ss.  1-8. 

On  the  second  point,  it  must  be  admitted  the 
sessions  were  wrong,  as  the  point  has  already 
been  decided  in 

The  Quardia/M  qfthe  Brampton  Union'?,  The  Ouot' 
dians  of  the  Carlisle  Union,  88  L.  T.  Bep.  N.  S.  714 ; 
L.  Bep.  3  Q.  B.  Div.  479 ;  47  L.  J.  114,  Q.  B. 

Maddy,  contra, — If  the  construction  put  upon 
this  section  by  the  other  side  were  correct,  it 
would  do  away  with  the  principle  that  an  appeal 
is  a  re-hearing,  and  the  practice  in  this  respect 
would  differ  from  the  usual  practice  of  appeals  to 
sessions.  In  licensing  and  bastardy  oases  such  a 
rule  would  clearly  not  apply : 

Beg  V.  Pilgrim,  L.  Bep.  6  Q.  B.  89 ;  82  A;  33  Vict.  c. 
27, 8.  8. 

The  words  of  sect.  34  of  39  &  40  Vict.  o.  61,  will 
bear  the  construction  we  seek  to  put  npon  them. 
No  order  of  removal  is  to  be  valid  unless  there  is 
corroborative  evidence,  either  before  the  justices 
when  the  matter  is  before  them,  or  before  the 
quarter  sessions  on  appeal.  If  that  were  not  so, 
the  words  "  or  court    could  have  no  meaning. 

Lawrance  m  reply.  q^^  ^^^  ^^j^^ 

Manistt,  J.— This  was  a  case  stated  for  the 
opinion  of  this  court  by  the  Court  of  Quarter  Ses- 
sions for  the  county  of  Monmouth ;  the  question 
being  whether  an  order  of  the  Court  of  Quarter 
Sessions,  quashing  an  order  of  two  justices  of  the 
peace  for  the  removal  of  one  Jane  Williams  from 
the  Abergavenny  Union  to  the  Monmouth  Union, 
was  good  in  law.  The  facts  were  as  follows : 
Jane  Williams  is  the  widow  of  James  Williams, 
who  died  in  Feb.  1879.  In  May  1871  James 
Williams  and  his  then  wife  Jane  went  to  reside 
in  the  Monmouth  Union  and  continued  to  do  so 
until  James  died  in  Feb.  1879.  In  Feb.  1879, 
after  the  death  of  her  husband,  Jane  Williams 
went  to  reside  in  the  Abergavenny  Union,  and 
became  chargeable  thereto  in  March  following 
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The  pauper  and  her  husband  resided  oontinuously 
in  the  parish  of  Skenfrith  in  the  Monmoath 
Union  from  1871  to  1876,  in  such  manner  and 
under  such  oircumstances  and  in  each  of  the 
years  between  1871  and  the  let  Jan.  1876  as  would, 
m  accordance  with  the  statutes  in  that  behalf, 
render  her  and  her  husband  irremovable  there- 
from. In  1876  and  subsequently  the  pauper  and 
her  husband  received  relief  from  the  Monmouth 
Union  while  residing  in  it.  On  the  26th  March 
1879  an  order  was  made  by  two  justices  for  the 
removal  of  the  pauper  to  the  Monmouth  Union. 
The  order  was  made  upon  the  evidence  of  the 
pauper  only  without  any  corroboration.  Against 
that  order  the  guardians  of  the  Monmouth  Union 
appealed  to  the  quarter  sessions  on  the  grounds 
(among  others),  first,  that  the  pauper  had  not  ac- 

?[uired  a  settlement  in  their  union  by  residence 
or  a  term  of  three  years  prior  to  Feb.  1879, 
according  to  the  34th  section  of  the  39  &  40  Yict. 
c.  61 ;  and,  secondly,  that  there  was  no  corrobora- 
tion of  the  pauper's  evidence  before  the  justices 
who  made  the  order  of  removal.    In  support  of 
the  first  ground  of  appeal  the  appellant  contended 
that  this  section  was  not  retrospective,  and  cited 
the  case  of  Beg.  v.  The  Ijostvich  Union  (2  Q.  B. 
Div.  269),  in.  which  it  was  neld  that  a  pauper  who 
had  resided  in  a  parish  for  three  years  ending 
before  the  15th  Aug.  1876,  when  the  Act  passed, 
but  had  ceased  to  reside  in  the  parish  before 
that    day,    did    not    acquire    a    settlement  in 
it  under  the  34th  section.     In  support  of   the 
second  ground  of  appeal,  the  appellants  contended 
that  the  order  of  removal  having  been  made  by 
the  justices,  without  any  corroborative  evidence, 
was  bad  by  the  34th  section  of  the  39  &  40  Vict. 
c.  61.  and  that  the  Oourt  of  Quarter  Sessions 
could  not  receive  evidence  of  corroboration.    The 
court  held  that  it  was  competent  to  them  to  receive, 
and  they  did  receive,  corroborative  evidence  which 
they  considered  to  be  sufficient ;  but  on  the  autho- 
rity of  the  case  of  Beg.  v.  Tlie  Ipewlch  Union  they 
decided  that  the  pauper  hod  not  ac€|aired  a  settle- 
ment by  residence  within  39  &  40  Yict.  c.  61,  s.  84. 
Consequently  they  quashed  the  order  of  removal 
subject  to  the  present  case.  The  question  submitted 
to  us  is  whether  the  order  of  the  quarter  sessions 
was  goDd  in  law.    If  yea,  then  that  order  is  to  stand 
confirmed,  and  the  appeal  is  to  be  allowed  with 
costs.    If  this  court  is  of  opinion  that  the  order 
of  the  Court  of  Quarter  Sessions  was  wrong,  then 
it  is  to  be  quashed,  and  the  order  of  removal  is  to 
stand,  and  the  appeal  is  to  be  dismissed  with  costs. 
We  are  of  opinion  that  the  Court  of  Quarter  Ses- 
sions were  right  in  holding  that  they  could  receive 
corroborative  evidence,  but  that  they  were  wrong 
in  deciding  that  the  pauper  had  not  sained  a 
settlement  by  residence  in  the  Monmouth  Union. 
The  case  of  Beg,  v.  The  Chiardiana  of  the  Bram/pton 
Union   {uhi   sup,)   is    an    express    decision    in 
favour  of  the  respondents  upon  the  latter  point. 
That  case  was  not  called  to  the  attention  of  the 
quarter  sessions.    If  we  entertained  any  doubt  as 
to  the  correctness  of  it  wo  should  consider  our- 
selves bound  by  it ;  but  we  do  not  entertain  any 
such  doubt.    The  distinction  between  the  Ipswich 
and  the  Brampton  case  is  that  in  the  Ipswich  case 
the  pauper  had  left  the  union  upon  which  the 
order  of  removal  was  made  before  the  passing  of 
the  39  &  40  Yict.  c.  61,  whereas  in  the  Brampton 
case  and  in  the  present  case  the  converse  is  the 
fact.    As  regards  the  reception  by  the  quarter 


sessions  of  corroborative  evidence,  we  entertain 
some  doubt  whether  they  could  have  received 
it    if     the    only    ground    of    appeal    had    been 
that  the  order  of  removal  was  a  nullity  owiog 
to  its  having  been  made  upon  the  evidence  of  the 
pauper  only  without  any  corroboration.    It  may 
be  that  the  sessions  should  in  that  case  have 
dismissed  the  appeal,  leaving  the  appellants  to 
applv  to  this  court  to  grant  the  order  of  removal, 
in  which  case,  assuming  the  order  to  have  be^n 
quashed,    the    respondents    (the     Abergavenny 
Union)  could  have  applied  for  a  freah  order  of 
removal;  but  that  was  not  the  only  ground  of 
appeal.    On  the  contrary,  as  already  mentioned, 
the  first  ground  of  appeal  was  that  the  pauper  had 
not  gained  a  residence  by  settlement  in  the  Mon- 
mouth Union,  in  accordance  with  the  34th  section 
of  the  39  &  40  Yict.  c.  61.    In  order  to  decide  that 
point  it  was  not  only  competent  to  tho  Court  of 
Quarter  Sessions  to  receive  corroborative  evidence, 
but  they  could  not  decide  it  without  doing  so. 
By  the  2nd  section  of  the  13  &  14  Car.  2,  c.  12,  it 
is  enacted  that  persons  aggrieved  by  an  order  of 
removal  made  by  two  justices  may  appeal  to  ihe 
quarter  sessions,  who  are  required  to  do  them 
justice  according  to  the  merits  of  their  case,  so 
that  if  the  order  of  the  quarter  sessions  were  to 
stand,  there  would  be  a  decision  on  the  merits 
against  the  Abergavenny  Union,  and  no  new  order 
of  removal  could  be  obtained.    The  oonclusion  at 
which  we  have  arrived  is  that  the  quarter  sessions 
were  right  in  receiving  the  corroborative  evidence, 
but  that  the  evidence  being  satisfactory  they  were 
wrong  in  deciding  that  the  pauper  had  not  gained 
a  settlement  by  residence  in  the  Monmouth  Union. 
The  result  is  that  the  order  of  the  Court  of  Quarter 
Sessions  is  quashed,  the  order  of  removal  stands, 
and  the  appeal  is  dismissed  with  costs. 

Appeal  dismiesed  unih  eoats^ 

Solicitor  for  appellants,  B,  J.  OhHid  for  F*  /. 
Williams, 

Solicitor   for   respondents,    T.   Wilkinson    for 
NeshiU  

COMMON  PLEAS  DIYISION. 

Thursday,  Nov.  25,  1880. 
(Before  Lindlet  and   Lopes,  JJ.) 

Daitbt  v.  Bsabdslbt.  (a) 

FaZse  imprisonment  —  Malicious  prosecution  — 

"  Prosecutor:' 

The  defendant  having  missed  two  pairs  of  horse 
clippers  from  his  stables,  sent  for  a  police  eon- 
stable  and  said,  '*  I  have  had  two  pairs  of  eUppers 
stolen  from  me,  aaid  they  were  last  eeen  in  the 
possession  of  Danby."  Thereupon  the  eonstable^ 
having  made  inquvry,  and  tMhout  communieai-' 
ing  with  the  defendant,  arrested  ihe  plaint^,  who 
was  taken  before  the  magistrate  aJadcwMniUed 
for  frtal. 

Held,  that  there  was  no  evidence  thai  ike  defendant 
was  actively  instrumental  in  ptUHng  the  criminal 
law  in  force,  and  therefore  he  was  not  the  prose* 
cuior,  and  not  liable  in  an  action  for  false  iifi- 
prisonmsnt  and  malicious  prosecution. 

This  was  an  action  for  false  imprisonment  and 
malicious  prosecution,  tried  before  Lindley,  3,  at 
the  last  Manchester  assizes.  The  facts  were  as 
follows  : — The  plaintiff  had  been  in  the  service  Ot 

(a)  Beported  by  H.  D.  Bonssy.  Esq.,  BarrlsterHrt-LAW. 
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the  defendant,  who  was  a  doctor,  aa  groom  and 
coachman,  and  sabseqaentlj  as  gardener,  and  left 
on  the  20th  Feb.  1880,  when  he  went  to  live  at 
Bolton.  While  he  acted  as  sardener  he  lent  to 
his  snocesBor  in  the  defendant's  service,  a  man  of 
the  name  of  Grardiner,  two  pairs  of  horse-clipping 
machines  to  clip  the  horses,  and  took  them  away 
again.  The  defendant  had  seen  them  in  his  stables, 
and  was  nnder  the  impression  they  belonged  to 
him.  Having  missed  them  he  asked  bis  groom 
where  they  were,  who  told  him  they  belonged  to 
Danby.  However,  the  defendant  sent  for  a  police- 
man, and  said,  '*  I  have  had  stolen  from  me  two 
pairs  of  clippers,  and  they  were  last  seen  in  the 
possession  oi  Dauby."  Therenpoti  the  policeman 
made  further  inquiry,  and  having  searched 
Danby's  honse  found  two  pair  of  clippers,  which 
corresponded  to  the  description  given  by  the  de- 
fendant. Without  again  communicating  with  the 
defendant,  the  policeman  arrested  the  plaintiff, 
who  was  taken  before  the  magistrate  and  commit- 
ted for  trial  at  the  quarter  sessions.  The  defendant 
gave  evidence  against  the  plaintiff,  both  before  the 
magistrates  and  at  the  sessions.  The  learned 
judge  at  the  trial  withdrew  the  case  from  the 
jurv  and  directed  a  verdict  to  be  entered  for  the 
de^dant,  on  the  ground  that  there  was  no  evi- 
dence that  the  defendant  was  the  prosecntor.  On 
the  5th  Nov.  a  rule  was  obtained  to  set  aside  the 
nonsuit  and  direct  a  new  trial. 

QuOy»  Q*0.,  for  the  plaintiff,  now  showed  cause 
against  the  rule. — The  defendant  did  not  put  the 
law  in  motion,  but  the  sergeant  of  police  did. 
[LoPSB,  J. — Is  it  not  a  question  for  the  jury 
whether  the  defendant  or  the  polioe-sergeant  put 
the  law  in  motion  P]  That  is  so ;  but  I  submit 
that  in  this  case  there  is  no  evidence  whatever  that 
the  defendant  put  the  law  in  motion.  It  is  the  duty 
of  a  person  to  state  the  facts  which  he  knows,  and 
that  is  what  the  defendant  did ;  the  constable  then 
acted  on  his  own  discretion.  In  Qrinham  v.  WUUy 
(33  L.  T.  Bep.  110;  4  H.  &  N.  496;  28  L.  J.  242. 
Ex.),  the  defendant  signed  the  charge-sheet,  and 
yet  he  was  held  not  liable  in  an  action  of  trespass. 
When  the  policeman  acts  of  his  own  free  will.upon 
the  statement  made  to  him  by  the  defendant^ 
together  with  the  evidence  which  he  obtains  upon 
making  inquiry,  it  cannot  be  said  that  the  defen- 
dant is  the  prosecutor.  There  is  nothing  to  show 
how  the  defendant  came  to  give  evidence;  the 
defendant  is  not  shown  to  have  done  anything 
more  than  he  was  at  liberty  to  do,  and  what  it  was 
his  duty  to  do. 

0.  BuseeUt  Q.G.  and  0.  A.  BfMseU,  for  the 
plaintiff,  in  support  of  the  rule. — I  agree  that  this 
is  a  question  of  malicious  prosecution  or  nothing 
at  all.  There  is  no  precise  definition  in  the  books 
of  what  a  prosecutor  is,  and  there  being  no  leeal 
definition  it  must  be  a  question  of  fact  for  the 
jury.  The  defendant  had  been  told  by  his  coach- 
man that  the  clippers  belonged  to  Danby,  but  he 
did  not  tell  the  policeman  this ;  all  he  said  was, 
"  I  have  had  stolen  from  me  two  pair  of  clippers, 
and  they  were  last  seen  in  possession  of  Danby." 
The  material  inference  from  that  is,  that  Danby  had 
stolen  them,  and  that  would  be  so  conveyed  to  the 
policeman's  mind.  The  defendant  gave  evidence 
at  the  police-court  and  at  the  sessions.  If  the 
defendant  so  acted  that  he  intended  the  law  to  be 

{at  in  motion,  he  is  the  prosecutor.    [Lopes,  J. — 
t  seems  to  me  that  this  might  be  a  definition  of  a 


prosecutor,  a  man  actively  instrumental  in  putting 
the  criminal  law  in  force.]  The  constable  was 
actuallv  told  that  a  felonv  had  been  committed ; 
the  defendant  initiated  the  proceedings,  and  the 
constable's  conduct  was  a  rational  consequence  of 
the  defendant's  conduct.  All  I  submit  is,  that  the 
question  should  have  been  left  to  the  jury. 

Lopes,  J.— This  is  a  rule  to  set  aside  the  non- 
suit, and  direct  a  new  trial.  The  action  is  brought 
on  two  grounds  :  the  first  count  alleges  a  trespass, 
and  the  second  is  for  malicious  prosecution.  The 
learned  yadae  at  the  trial  withdrew  the  case  from 
the  jury,  and  as  far  as  the  trespass  he  was  right. 
With  regard  to  the  other  ground  of  action, 
namely  malicious  prosecution,  it  was  necessary 
for  the  plaintiff  to  prove  that  the  defendant  was 
the  prosecutor,  and  that  there  was  an  absence  of 
reasonable  and  probable  cause.  But,  having  re- 
gard to  the  conclusion  we  have  come  to,  it  is  not 
necessary  to  allude  to  that.  The  ground  on 
which  the  case  was  taken  from  the  jury  is  that 
there  was  no  evidence  to  go  to  the  jury  that  the 
defendant  was  the  prosecutor.  I  do  not  find  in 
the  books  any  express  authority  as  t3  what  a 
prosecutor  is.  Is  there  any  evidence  to  show  that 
the  defendant  was  actively  instrumental  in 
putting  the  law  in  force?  iTow  the  facts  are 
these :  The  plaintiff  Danby  had  been  in  the 
defendant's  service  as  groom  and  coachman,  and 
subsequently  as  gardener,  and  lived  in  a  cottage 
on  the  defendant's  premises.  While  he  was 
acting  as  gardener  he  lent  to  lus  |  successor  in  the 
defendant^  service  as  groom,  a  man  named 
Gardiner,  two  pairs  of  horse  clippers,  and 
Gardiner  took  them  back  to  the  cottage.  No 
doubt  the  defendant  thought  that  the  clippers 
were  his,  and  that  the  plaintiff  had  stolen  them. 
He  sends  for  a  constable  and  says,  *'  I  have  had 
stolen  from  me  two  pairs  of  horse  clippers,  and 
when  I  last  saw  them  they  were  in  Danby's 
possession."  Thereupon  the  constable  makes 
inquiries  from  Gardiner  and  elsewhere,  and 
searches  the  plaintiff's  house,  where  he  finds  two 
pair  of  clippers.  After  that  he  does  not  com- 
municate with  the  defendant.  I  believe  he  had 
some  conversation  with  the  police  sergeant,  and 
arrests  the  plaintiff.  I  cannot  see  upon  that 
state  of  facts  that  there  is  any  evidence  that  the 
defendant  was  the  prosecutori  and  the  rule  should 
be  discharged. 

LiNDLBT,  J. — I  am  of  the  same  opinion.  1  have 
looked  at  the  evidence  with  considerable  care 
since  the  trial,  and  I  see  no  evidence  that  the 
defendant  was  the  prosecutor.  It  has  been  said 
that  he  so  acted  that  he  intended  the  constable  to 
arrest  the  plaintiff,  or,  as  it  has  been  said,  to  use 
a  common  phrase,  he  set  the  stone  rolling.  Now 
what  stone  has  he  set  rolling?  It  is  simply  a 
stone  of  suspicion.  There  was  no  direction  to  the 
constable  to  arrest  or  prosecute.  He,  no  doubt, 
suspected  Danby,  and  described  the  things  to  the 
constable ;  but  there  is  not  the  slightest  evidence 
that  the  defendant  either  prosecuted  or  directed 
anyone  else  to  prosecute.  With  eyer^  anxiety  to 
reconsider  my  rulins  at  the  trial,  I  think  the  rule 
should  be  discharged. 

Solicitors  for  the  plaintiff.  Cheater,  Mayhew, 
Holden,  and  Moore,  agents  for  Biohardson  and 
Marehatt,  Bolton-le-Moors. 

Solicitors  for  the  defendant,  Parhers, 
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Nov.  26  and  27,  1880. 

(Before  Lindlbx  and  Lopes,  JJ.) 

Latteb  v.  Bbaddbll  and  Wife  and  anothsb.  (a) 

Aeeault —  Ooneent — SuhmUsion, 

The  plaintiff  wcu  a  domesHo  servoftU  in  the  servioe 
of  Oaptam  and  Mrt.  Braddell.  In  consequence 
of  a  suepicion  entertained  hf  Mrs,  Braddell,  she 
sent  for  the  doctor  and  requested  hiwi  to  essamine 
the  plaintiff  to  see  if  she  was  in  the  family  way. 
The  doctor  did  so  wUhoub  using  any  force  or 
doing  anything  more  than  was  necessary  for  the 
purpose  of  the  examination.  The  plaintiff 
strongly  expressed  her  dislike  to  he  examined,  hut 
offered  no  further  resistance,  and  did  whai  the 
doctor  told  her.  She  afterwards  brought  an 
action  of  assault  against  the  mossier  and  mistress 
and  the  doctor.  The  learned  judge  at  the  tiHal 
vfithdrew  the  case  from  the  jury  as  against  the 
inaster  and  mistress,  and  the  jury  found  a  verdict 
for  the  defendant. 

Held,  hy  Lopes,  J.  (1)  Thai  it  was  not  correct  to  teU 
the  jury  that,  to  maintain  the  action,  the  plaintiff's 
will  must  have  been  overpowered  by  force  or  the 
fear  of  violence.  A  submission  to  what  is  done, 
obtained  through  a  belief  that  the  plaintiff  was 
bound  to  obey  her  master  and  mistress,  is  a  con' 
sent  obtained  through  fear  of  evil  consequences  to 
herself,  viiduced  by  her  master's  and  mistress's 
conduct,  and  is  not  sufficient.  (2)  That  the  action 
is  maintainable  unless  what  was  done  was  so 
unmdstaJcably  with  the  plaintiff's  consent,  that 
there  was  no  evidence  of  non-eonsent  upon  which 
a  jury  could  reasonably  act. 

Held,  by  Lindley,  J.  (1)  That  a  verdict  in  the 
plaintiff's  favour  could  not  be  supported  in  point 
of  law  against  her  master  and  mistress.  (2)  That 
theplaintiffhad  it  entirely  in  her  own  power physi- 
ecJhf  to  comply  or  not  with  her  mistress's  orwrs. 
(3)  Thai  there  was  no  evidence  of  want  of  consent 
as  distinguished  from  reluctant  obedience  or  sub' 
mission  to  her  mistress's  orders,  and  that,  in  the 
al>senee  of  all  evidence  of  coercion  as  distinguished 
from  an  order  which  the  plaintiff  could  comply 
with  or  not  as  she  chose,  the  action  could  not  be 
maintained. 

This  was  an  action  for  damages  for  an  assault, 
tried  before  Lindley,  J.  at  the  last  Manchester 
assizes.    The  fiMts  were  as  follows  : 

The  plaintiff,  who  was  a  woman  of  about 
twenty-eight  years  of  age,  was  a  housemaid  in  the 
service  of  Captain  and  Mrs.  Braddell,  two  of  the 
defendants.  Captain  and  Mrs.  Braddell  having 
been  absent  from  home,  returned  on  the  28rd  Dec. 
In  oonsequenoe  of  some  information  given  by  a 
charwoman  to  Mrs.  Braddell,  she  suspected  the 

Slaintiff  was  in  the  family-way.  On  the  27th  Dec. 
[rs.  Braddell  told  the  plaintiff  to  pack  up  her 
•  things  and  leave  the  house  before  twelve  oxlock 
that  dspr,  as  she  was  in  the  fiftmily-way.  The 
plaintiff  at  once  denied  this ;  whereupon  Mrs. 
braddell  said,  "  The  doctor  will  be  here  directly, 
and  then  we  shall  see,"  and  told  the  plaintiff  to 
go  to  her  bedroom.  The  doctor,  Sutcliffe,  the 
other  defendant,  who  had  been  previously  sent  for 
unknown  to  the  plaintiff,  arrived,  and  was 
requested  hy  Captain  or  Mrs.  Braddell  to  examine 
the  plaintiff  to  see  if  she  was  in  the  family-way. 
The  doctor  followed  the  plaintiff  upstairs  to  her 

(a)  Beported  by  H.  D.  Bomsbt,  Esq.,  Barrlster4kt-Law. 


)  room,  and  examined  her.  No  physical  force  whali- 
ever  was  used,  and  he  did  nothing  more  than  was 
absolutely  necessary  for  the  purpose  of  the  exami- 
nation. No  one  was  in  the  room  except  the 
plaintiff  and  the  doctor.  Although  the  piaintiS 
submitted  to  be  examined,  she  strongly  expressed 
her  dislike  to  it  and  to  take  her  clothes  off,  and 
cried  most  of  the  time.  The  result  of  the  exami- 
nation was  that  the  plaintiff  was  found  not  to  be 
in  the  family-way.  Nevertheless,  Mrs.  Braddell 
dismissed  the  plaintiff'  from  her  service,  and 
refused  to  give  her  a  character.  The  plaintiff 
swore  at  the  trial  that  what  was  done  was  not 
done  with  her  consent. 

The  learned  judge  withdrew  the  case  from  the 
jury  against  Captain  and  Mrs.  Braddell*  holdinff 
that  there  was  no  evidence  as  against  them  of 
non-consent  of  the  plaintiff  on  which  the  jury 
could  reasonably  act,  and  left  it  to  the  jury  against 
the  other  defendant,  Sutcliffe.  The  jury  found  a 
verdict  for  the  defendant. 

A  rule  v^as  subsequently  obtained  oalUng  upon 
the  defendants  to  show  cause  why  the  verdict 
should  not  be  set  aside  and  a  new  trial  had  on  the 
ground  that  the  learned  judge  ought  not  to  have 
withdrawn  the  case  from  the  jury  as  against 
Captain  and  Mrs.  Braddell,  and  that  the  rardict 
was  against  the  weight  of  evidence. ' 

Addismi,  Q.C.  showed  cause  against  the  rule. — 
No  physical  force  or  violence  of  any  kind  was 
used.  The  plaintiff  went  upstairs  voluntarily 
and  submitted  to  be  examined.  Although  she 
says  she  did  not  oonsent,  there  is  no  evidence  of 
dissent.  If  she  merely  remonstrated,  and  did  not 
actually  dissent,  she  must  be  takcoi  to  have  con- 
sented. [LoFSs,  J. — If  the  question  of  oonsent 
was  in  conflict  to  the  end  of  the  plaintiff's  case, 
surely  it  should  have  been  left  to  the  jury.]  I 
submit  it  was  not  in  conflict  as  against  Captain 
and  Mrs.  Braddell.  [Lindley,  J. — ^My  view  was 
that  she  was  ignorant  and  submitted,  and  it 
appeared  to  me  to  be  a  question  of  law  whether 
you  can  import  into  a  case  of  this  kind  what  I 
may  call  the  equitable  doctrine  of  undue  influence.] 
Consent  must  depend  upon  all  the  surrouDding 
circumstances,  and  where,  as  in  this  case,  a 
woman  of  twenty-eight  years  of  age  does  not 
dissent,  she  must  be  taken  to  consent.  Up  to 
the  time  the  doctor  came  there  was  certainly  no 
evidence  of  dissent,  and  whatever  occurred  was 
afber  she  went  upstairs  with  the  doctor.  It  was 
most  natural  that  the  plaintiff  should  desire  to 
refute  the  accusation.  [Lopes,  J. — ^The  difficnlty 
in  my  mind  is  this  :  How  could  the  case  be  with- 
drawn from  the  jury  against  the  master  and 
mistress,  having  regard  to  the  plaintiff *s  evidence?] 
They  could  only  be  liable  for  an  assault  if  the 
doctor  examined  her  against  her  consent,  and  the 
jury  have  found  that  he  did  not.  None  of  the 
old  books  use  the  word  ''submission,*'  of  lato 
years  it  has  been  used — e.g.,  in  cases  of  acts 
committed  against  a  child ;  but  in  the  case  of  a 
grown-up  person  there  must  be  a  restraint 
There  was  no  evidence  here  that  the  woman  was 
not  a  free  agent.  She  was  simply  indaced  to 
submit.  It  must  be  shown  that  the  plaintiff  was 
not  a  free  agent,  or  at  least  there  must  be  some 
evidence  which  goes  to  destroy  the  free  s^genay. 
In  this  case  I  submit  there  was  no  evidenoe  of 
dissent  on  the  part  of  the  plaintiff.  He  cited 
during  the  argoment 
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Murphy,  Q.G.  and  Jordan  in  support  of  the  rnle. 
—Mrs.  Braddell  employed  the  doctor  to  ezamioe 
the  plainti£f  before  she  spoke  to  the  plaintiff. 
The  act  in  itself  is  of  such  a  nature  that  clear 
consent  must  be  proved.  There  must  also  be  a 
coDtinainf;^  consent.  The  evidence  shows  that 
the  plaintiff's  consent  was  ^ven  nnder  the  impres- 
sion that  the  doctor  and  the  master  and  mistress 
were  entitled  to  do  what  they  did.  The  act  was 
done  in  a  hostile  manner,  or,  in  other  words, 
against  the  will  of  the  plaintiff.  Short  of  using 
violence  the  plaintiff  could  not  have  resisted  more 
than  she  did.  If  a  man  does  an  act  in  a  hostile 
manner,  or  in  an  insolent  manner,  it  is  an  assault 
withoat  the  question  of  consent.  The  question  of 
consent  or  not  was  a  qnestion  for  the  jury,  and 
should  have  been  left  against  all  the  defendants. 

Cur.  adv.  vuU. 

Bee^  3. — ^The  following  judgments  were  de- 
livered : — 

LoFEs,  J. — ^This  was  an  action  of  assanlt,  tried 
before  my  brother  Lindley  at  the  last  Manchester 
Assizes,  and  resulted  in  a  verdict  for  the  defen- 
dant Sutdiffe,  the  learned  judge  at  the  end  of  the 
plaintiff's  evidence  withdrawing  the  case  against 
Gaptain  and  Mrs.  Braddell  from  the  jury,  holding 
that  there  was  no  evidence  against  them  upon  which 
a  jury  could  reasonably  act.    A  rule  was  obtained 
calling  upon  the  defendants  to  show  cause  why 
the  verdict  should  not  be  set  aside  and  a  new  trial 
bad  on  the  ground  that  the  judge  ought  not  to 
have  withdrawn  the  case  as  against  Captain  and 
Mrs.  Braddell,  and  that  the  verdict  was  against 
the  weight  of  eyidence.    The  court  is  now  asked 
to  make  that  rule  absolute.     I  think  the  rnle 
should    be   made   absolute.     The   case,  in   my 
opinion,  is  a  very  important  one,  and  I  regret  that 
I  am  not  able  to  come  to  the  same  conclusion  as 
my  brother  Lindley.    I  need  not  say  that  I  have 
left  compelled  to  di^er  from  him  only  after  mature 
and  careful  consideration.    I  think  the  case  against 
Captain  and  Mrs.  Braddell  ou^ht  to  have  been  left 
to  the  jury.     I  do  not  think  it  was  correct  to  tell 
the  jury  that  to  maintain  this  action  the  plaintiff's 
wiU  mnst  have  been  overpowered  by  force  or  the 
fear  of  violence.    This,  I  understand,  was  the 
direction  given  by  the  learned  judge  to  the  jury 
in  ramming  up  the  case  against  the  defendant 
Sutoliffe,  and  I  presume  this  view  of  the  law 
induced  him  to  withdraw  f^om  the  jury  the  case 
against  Captain  and  Mrs.  Braddell.    I  will  now 
call  attention  to  the  facts.    The  plaintiff  was  a 
honsomaid  in  the  service  of  Captain  and  Mrs. 
Braddell.    Captain  and  Mrs.  Braddell  had  been 
absent  from  home,  and  returned  on  the  23rd  Dec. 
Prom  some  information  given  by  a  charwoman 
Mrs.   Braddell  came  to  the  conclusion  that  the 
plaintiff  was  in  the  family- way.    On  the  27th  Dec. 
Mrs.  Braddell  told  the  plaintiff  to  pack  up  and 
leave  before  twelve  o'clock,  as  she  was  in  the 
lamily-way.     This   the    plaintiff  denied.     Mrs. 
Brnddell   replied,   ''The    doctor    will    be   here 
directly."    (The  doctor  had  been  previously  sent 
for  unknown  to  the  plaintiff).    Mrs.  Braddell  told 
the  plaintiff  to  go  to  her  room.    The  plaintiff 
cried.      Mrs.  Braddell  forbade  her  to  speak.     The 
plaintiff  went  to  her  bedroom,  the  doctor  came 
and  went  to  the  plaintiff's  bedroom.    The  phin- 
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tiff  cried  and  said  she  never  had  such  treatment 
before.  She  asked  the  doctor  what  he  was  going 
to  do,  and  said  she  did  not  wish  to  be  examined. 
The  doctor  said  he  was  a  professional  man,  and 
told  the  plaintiff  to  take  off  her  dress.  The  plain- 
tiff said  she  did  not  like  to  do  so.  The  doctor 
said.  Never  mind ;  it  would  satisfy  Mrs.  Braddell 
and  him.  The  doctor  told  the  plaintiff  to  take  off 
her  petticoat.  The  plaintiff  cried  and  said  she  did 
not  like  to  take  off  her  other  things.  The  doctor 
said, "  You  must."  The  plaintiff  took  off  her  stays. 
The  doctor  said  she  must  take  off  her  chemise. 
The  plaintiff  said  she  did  not  like,  to  do  so. 
The  doctor  said  she  must,  and  told  her  to  slip  her 
arms  through.  The  doctor  then  told  her  to  lie  on 
her  back  on  the  bed  and  loosen  the  strings  of  her 
drawers.  He  then  pinched  her  breasts  and 
stomach  and  sounded  it.  The  plaintiff  cried  all 
the  time.  The  doctor,  after  examining  her,  said 
she  was  all  right,  and  he  must  speak  seriously  to 
Mrs.  Braddell  about  it.  The  plaintiff  then  dressed. 
During  the  examination  the  plaintiff  and  the 
doctor  were  alone;  there  was  no  female  in  the 
room.  Mrs.  Braddell  refused  to  give  her  a 
character.  The  plaintiff,  in  answer  to  a  question 
put  to  her  by  the  learned  counsel,  swore  that  what 
was  done  was  not  with  her  consent.  This  was  the 
evidence  given  by  the  plaintiff,  and  the  learned 
judge  held  there  was  no  evidence  of  non-consent 
on  her  part  as  against  Captain  and  Mrs.  Braddell 
to  be  lefc  to  the  jury,  and  withdrew  the  case  as 
against  them  from  the  jury.  If  the  plaintiff 
voluntarily  consented,  or  if,  in  other  words,  the 
assault  was  committed  with  her  leave  and  licence, 
the  action  is  not  maintainable,  and  to  justify  the 
ruling  of  the  learned  judge  what  was  done  must 
have  been  so  unmistakably  with  the  plaintiff's 
consent  that  there  was  no  evidence  of  non-consent 
upon  which  a  jury  could  reasonably  act.  It  seems 
to  me  that  there  was  abundant  evidence  of  non- 
consent  to  be  left  to  the  jury.  The  sending  for  a 
doctor  by  a  master  or  mistress  and  directing  him 
to  examine  a  female  servant,  without  first  appris- 
ing her,  is  in  any  circumstances  an  arbitrary  and 
hi^h-handod  proceeding,  and  cannot,  in  my 
opmion,  be  justified  unless  the  servant's  consent  is 
voluntarily  given.  A  submission  to  what  is  done, 
obtained  through  a  belief  that  she  is  bound  to 
obey  her  master  and  mistress,  is  a  consent  obtained 
through  a  fear  of  evil  consequences  to  arise  to 
herself,  induced  by  her  master's  or  mistress's 
words  or  conduct,  is  not  sufficient.  In  neither 
case  would  the  consent  be  voluntarily  given.  It 
"would  be  a  consent  in  one  sense,  but  a  consent 
to  which  the  will  was  not  a  party.  The  plaintiff's 
case  is  stronger.  She  swears  she  did  not  consent. 
I  know  not  what  more  a  person  in  the  plaintiff's 
position  could  do,  unless  she  used  physical  force. 
She  is  discharged  without  a  hearing ;  forbidden 
to  speak ;  sent  to  her  room ;  exammed  b^  her 
mistress's  doctor,  alone,  no  other  female  being  in 
the  room ;  made  to  take  off  all  her  clothes  and  lie 
naked  on  the  bed ;  she  complains  of  the  treatment ; 
cries  continuously;  objects  to  the  removal  of  each 
garment ;  and  swears  the  examination  was  without 
her  consent.  Could  it  be  said  in  these  circum- 
stances her  consent  was  so  unmistakably  given 
that  her  state  of  mind  was  not  a  question  for  a 
jury  to  consider  P  I  cannot  adopt  the  view  that 
the  plaintiff  consented  because  she  vielded  with- 
out the  will  having  been  overpowerea  by  force  or 
fear  of  violence.    That,  as  I  have  said,  is  nit,  in 
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my  opinion,  an  accurate  definition  of  consent  in  a 
case  like  tbis.  I  do  not  anderstand  why,  if  there 
was  a  case  ap^ainst  the  doctor,  there  was  none 
against  Captain  and  Mrs.  BraddelL  The  doctor 
was  employed  to  see  if  the  plaintiff  was  in  the 
family-way.  The  plaintiff  does  not  suggest  in  her 
evidence  that  he  did  more  than  was  necessary  for 
ascertaining  that  fact.  If  this  is  so,  the  Braddells 
are  responsible  for  what  was  done  hj  the  doctor. 
It  is  said  ther^  ought  to  be  no  new  trial  as  against 
the  doctor.  I  cannot  agree  with  the  definition  of 
consent  given  by  the  learned  judge,  and  I  think 
the  withdrawing  the  case  against  the  Braddells 
influenced  the  jury  in  finding  for  the  doctor.  They 
would  naturally  think  the  doctor  only  did  what  he 
was  told ;  the  iBraddells  put  him  in  motion,  and  it 
would  be  hard  when  the  principals  are  acquitted 
to  find  the  agent  guilty.  There  should  be  a  rule 
absolute  for  a  new  trial. 

LiNDLET,  J. — I  am  of  opinion  that,  assuming 
everything  said  by  the  plaintiff  in  this  case  to  be 
true,  a  verdict  in  her  favour  against  her  master 
and  mistress  conld  not  be  supported  in  poinii  of 
law,  and  that  as  to  them  she  was  properlv  non- 
suited. The  plaintiff  was  in  service  with  the  de- 
fendants Braddell,  who,  on  their  return  after  an 
absence  from  home,  received  information  from  the 
charwoman  which  caused  Mrs.  Braddell  to  bid  the 

Slaintiff  leave  her  service  by  twelve  o'clock  on  the 
ay  that  order  was  given,  as  she  was  in  the  family- 
way.  The  plaintiff  denied  this,  and  Mrs.  Brad- 
dell then  said,  "Well,  the  doctor  will  be  here 
directly,  and  we  shall  then  see."  The  plaintiff  was 
then  told  to  go  to  her  bedroom,  and  she  went, 
whilst  the  doctor  on  his  arrival  followed  her.  He 
told  her  to  take  off  her  garments,  which  she  did. 
saying,  however,  "  Must  1  take  off  this  or  thatP  " 
as  each  article  of  clothing  had  to  be  removed  by 
her  under  the  doctor's  directions.  She  also  said 
that  she  cried  and  protested,  and  that  it  was  all 
done  without  her  consent.  The  examination  was, 
however,  submitted  to  by  her,  and  the  doctor 
found  that  the  plaintiff  was  not  in  the  family-way. 
This  is  the  assault  complained  of.  The  plamtifi'^B 
case  cannot  be  put  higher  than  this,  namely,  that 
without  consul tmg  her  wishes  her  mistress  ordered 
her  to  submit  to  be  examined  by  a  doctor  in  order 
that  he  might  ascertain  whether  she  (the  plaintiff) 
was  in  thelamily  way,  and  that  she  (the  plaintiff) 
complied  with  that  order  reluctantly,  1.0.,  sobbing 
and  protesting,  and  because  she  was  told  she  must, 
and  she  did  not  know  what  else  to  do.  There  was, 
however,  no  evidence  of  any  force  or  violence,  nor 
of  any  threat  of  force  or  violence,  nor  of  any 
illegal  act  done  or  threatened  b^  the  mistress 
beyond  what  I  have  stated,  nor  did  the  plaintiff 
in  her  evidence  say  that  she  was  in  fear  of  her 
mistress,  or  of  the  doctor,  or  that  she  was  in  any 
way  overcome  by  fear.  She  said  she  did  not 
consent  to  what  was  done,  but  the  sense  in  which 
she  used  the  expression  was  not  explained,  and 
to  appreciate  it  regaid  must  be  had  to  the 
other  facts  of  the  case.  The  plaintiff  had  it 
entirely  in  her  own  power  ph^sicallv  to  comply  or 
not  to  comply  witb  her  mistress  s  orders,  and 
there  was  no  evidence  whatever  to  show  that  any- 
thing improper  or  illegal  was  threatened  to  be 
done  if  she  had  not  complied.  It  was  suggested 
that  her  mistress  ordered  the  examination  with  a 
view  to  see  whether  she  could  dismiss  her  without 
pacing  a  month's  wages.  But  there  was  no 
evidence  of  any  threat  to  withhold  wages,  nor  of 


any  conversation  on  the  subject  of  wages  antilthe 
plaintiff  was  paid  them  on  leaving.    The  question 
therefore  is  reduced   to  this,  Gan  the  pkuntiff, 
having  complied  with  the  orders  of  her  mistress, 
although  reluctantly,  maintain  this  action,  upon 
the  ground  that  what  was  done  to  her  by  the 
doctor  was  against  her  will,  or  might  properly  be 
so  regarded  by  a  jury  P    I  think  not.    It  is  said 
that  the  jury  ought  to  have  been  asked  whether 
the  plaintiff  in  effect  gave  her  mistress  leave  to 
have  her  examined,  or  whether  the  plaintiff's  will 
or  mind  went  with  what  she  did.    But,  in  ray 
opinion,  such  Questions  inadequately  express  thn 
grounds  on  which  alone   the  defendant  can  be 
held  liable.    The  plaintiff  was  not  a  child;  she 
knew  perfectly  well  what  she  did,  and  what  was 
being  done  to  her  by  the  doctor ;  she  knew  the 
object  with  which  he  examined  her,  and  upon  the 
evidence  there  is  no  reason  whatever  for  supposing 
that  any  examination  would  have  been  made  or 
attempted  if  she  had  told  the  doctor  she  would 
not  allow  herself  to  be  examined.    Under  these 
circumstances  I  am  of  opinion  that  there  was  no 
evidence  of  want  of  consent  as  distinguished  from 
reluctant  obedience  or  submission  to  her  mistress's 
order,  and  that,  in  the  absence  of  all  evidence  of 
coercion  as  distinguished  from  an  order  which  the 
plaintiff  could  comply  with  or  not  as  she  chose, 
the  action  cannot  be  maintained.  I  have  examined 
all  the  decisions  I  can  find  on  assault,  battery, 
duress,  and  allied  subjects,   but  I  can  find  no 
authority  in  support  of  such  an  action  as  this. 
The  cases  moRt  favourable  to  the  plaintiff  are 
those  like  AtkinitonY,  Denhy  (6  H.  &  N.  778; 
affirmed  7  lb.  934),  in  which  money  paid  under 
compulsion  in  the  sense  of  unfair  or  improper 
dictation  or  oppression  has  been  recovered  back. 
But  in  all  such  cases  there  has  been  another  ele- 
ment, namely,  either  mistakes  or  no  consideration, 
or  an  illegal  consideration  for  the  payment  in  ad- 
dition  to   the  element  of  coercion,  and  in  my 
opinion  such  oases  are  no  guide  for  the  proper  de- 
termination of  an  action  for  assault  and  battery. 
A  question  somewhat  like  this  arises  acoidentaliv 
in  Bifen  y.  BigneU  (7  H.  A  N.  877),  in  which  a 
jury  had  to  consider  whether  a  wife  had  been 
forced  by  her  husband  to  live  apart  from  him.  She 
had  been  properly  confined  in  a  lunatic  asylam. 
Shortly  after  she  was  discharged  cured  her  bos- 
band  offered  her  an  allowance  if  she  would  live 
apart  from  him,  but  if  she  would  not  he  raid  he 
should  send  her  to  another  asylum.   She  accepted 
his  terms,  came  out  of  the  asylum  and  lived  aixurt 
from  her  husband,  who  paid  her  the  stipulated 
allowanoe,   but  who  was    afterwards    sued   for 
her    board    and    lodging.      Bramwell    B.  told 
the    jury  that   the   agreement   would    not  be 
binding   on    his   wife   if   her   assent  to  it  was 
obtained  by  the  threat  that  if  she  did  not  con- 
sent she  would  be  sent  to  another  asylum.    Bat 
the  court   held   that   this    was   a    misdirection 
on  the  ground  that  the  threat,  such  as  it  was,  did 
not  amount  to  duress,  or  anything  like  it.    In  the 
present  case,  there  was  no  evidence  of  any  threat 
at  all  in  the  event  of  non-oompliance  with  the 
orders  of  the  mistress  ;  and  it  appears  to  me  that 
there  was  no  evidence  to  show  that  Mrs.  Braddell 
did  anything  illegal,  or,  in  other  words,  to  show 
that  what  she  ordered  to  be  done  was  done  against 
the  plaintiff's  will  in  any  accurate  sense  of  that 
expression.     This,  however,  is  what  was  to  be 
established  in  Ohristapherean  y.  Barr  (II  Q.  B.  Div. 
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478).  I  do  not,  however,  wish  to  be  nnderetood 
88  being  of  opinion  that  the  plaintiff  had  no  canse 
of  complaint  against  her  mistress;  bat,  in  my 
opinion,  the  real  sabstantial  grievance  was,  that 
the  plaintiff,  accased  of  being  In  the  family-way, 
was  ordered  to  be  examined,  and  when  this 
accasation  proved  to  be  unfounded,  was  summarily 
dismissed  without  any  apology.  Whether  the 
mistress  could  or  could  not  have  justified  such 
harsh  conduct,  I  cannot  say,  not  having  heard  her 
evidence.  But,  harsh  as  such  conduct  apparently 
was,  it  does  not  affect  the  question  on  which  this 
action  turns.  I  cannot,  however,  help  thinking 
that  if  the  conduct  of  the  mistress,  as  regards 
the  manner  of  dismissal,  had  been  more  con- 
siderate, the  impossibility  of  maintaining  this 
action  would  be  more  plainly  apparent.  As 
regards  the  doctor  who  is  made  a  defendant,  I  am 
of  opinion,  for  the  reasons  already  given,  that 
there  was  no  misdirection  in  point  of  law,  and 
that  the  verdict  in  his  favour  was  perfectly  correct. 
His  conduct  throughout  was  kind  and  considerate, 
and  whatever  grievance  the  plaintiff  may  have 
ac;ainst  her  mistress,  she  has  none  whatever 
'  against  the  doctor.  This  action  has  been  tried 
twice,  and  although  I  am  extremely  reluctant  to 
adhere  to  my  own  opinion  when  other  persons 
who  are  more  likely  than  I  am  to  be  right  think 
I  am  wrong,  I  cannot  give  my  voice  for  further 
litigation  in  a  case  in  which  l  feel  convinced  no 
injustice  has  been  done.  I  am  of  opinion  that 
this  rule  ought  to  de  discharged. 

Bvle  diBcharged. 

Solicitors  for  the  plaintiff,  Toulmin,  Smith,  and 
Fuller,  for  Atkinson,  Bendy,  and  Fatereon,  Altrin* 
cbam. 

Solioitors  for  the  defendants,  8haen  and  Eoecoe. 


Monday,  Nov.  29,  1880. 

(Before  Lindlet  and  Lopes,  J  J.) 

G&AiKGEB  (app.)  V,  Atnsslet  and  Co.  (resps.). 

Bromlet  (app.)  V.  Tamb  (resp.).  (a) 

MneiPT  and  servant— Servant  aheenting  himeolf--' 
**  Workman  "  —  "  DiepvUe  "  —  Employers  and 
Workmen  Act  1878  (38  4*  39  Viet.  c.  90),  ss.  3, 10. 

The  respondent,  who  was  an  earthenware  manufac' 
turer,  employed  tlie  appellant  us  a  potter*s 
printer,  and  hj  the  custom  of  the  trade  the 
employment  may  be  termincUed  by  a  month*s 
notice  on  either  side.  It  is  necessary  in  the 
potting  trade  for  the  printer  to  have  the  a^sista/nce 
of  a  person  eaUed  a  transfeirer,  who  is  employed 
by  the  printer,  and  by  the  custom  of  the  trade  the 
employment  of  the  transferrer  may,  in  the  ahsence 
of  any  special  agreement,  be  te^'minated  wiUiOut 
any  notice. 

The  appellant  made  no  special  arrangement  as  to 
not%oe  with  the  transferrer  employed  by  him,  and 
in  consequence  of  a  strike  of  transferrers  the 
appellant's  transferrer  refused  to  work  any  longer 
ai  the  rate  of  wages,  ana  terminated  the  employ- 
ment  by  a  week's  notice. 

The  appellant  presented  himself  at  the  works  of 
the  respondent,  and  was  wiUing  to  work,  but  was 
wnahle  to  do  so  in  consequence  of  having  no  trans* 
ferrer. 

The  respondent  sought  to  recover  damages  from  the 

(a)  Beported  by  H.  D.  Bonskt,  Eaq^  Barrister-at-Law. 


appellant  under  the  Employers  and  Workmen 
Act  1875,  for  absenting  himself  from  the  respon* 
denVs  employment  while  under  a  contract  to 
serve  the  respondent  as  a  potter's  pi'inter. 

Meld,  that  this  was  a  dispute  within  the  meaning  of 
the  Employers  and  Workmen  Act  1875  (88  ^  39 
Vict.  0.  90).     Also,    that  the  appellant  was  a 
"  workman  "  within  the  meaning  of  sect.  10  of 
that  Act. 

A  person  being  employed  in  manual  labour,  the 
m^re  fact  that  by  the  custom  of  the  trada  he 
employs  others  does  not  prevent  him  from  being 
a  "  workman  '*  within  the  meaning  of  the  defini- 
tion in  sect.  10. 

These  were  two  cases  stated  by  the  stipendiary 
magistrate  for  the  borough  of  Stoke-u  pen-Trent  and 
certain  places  adjoining  in  the  county  of  Stafford, 
under  the  20  &  21  Vict.  c.  43,  for  the  opinion 
of  the  court  npon  certain  questions  under  the  Em- 
ployers and  Workmen  Act  1875.  The  questions 
were  the  same  in  both  cases,  though  the  facts  were 
slightly  different. 

Geainobb  (app.)  V.  Atneslet  and  Co.  (resps.). 

At  the  hearing  before  the  magistrate  on 
the  21st  Jan.  1880,  the  respondents,  who 
are  earthenware  manufacturers  at  Longton, 
sought  to  recover  from  the  appellant  52. 
damages,  for  that  the  appellant  being  under  a 
contract  to  serve  the  respondents  as  a  potter's 
printer,  absented  himself  from  the  respondents' 
employment  from  the  15th  Deo.  until  the 
10th  Jan. 

The  material  facts  set  out  in  the  case  were  as 
follows  :^ 

1.  The  appellant  was  at  the  time  when  he  was 
alleged  to  have  absented  himself  in  the  employ  of 
the  respondents  as  a  potter's  printer,  overlooKer, 
and  mixer,  he  having  besides  attending  to  his 
own  work  to  overlook  and  superintend  the  work 
of  the  other  potter's  printers  in  the  employ  of  the 
respondents. 

2.  The  custom  in  the  potting  trade  is  to  contract 
to  work  from  Martinmas  to  Martinmas,  subject  to 
a  month's  notice  on  either  side  for  determining 
the  contract. 

3.  The  appellant  had  been  in  the  employ  of  the 
respondents  about  two  years  prior  to  Martinmas 
last. 

4.  Prior  to  Martinmas  last  the  respondents  put 
up  noticcR  in  their  works  that  from  the  Martinmas 
then  approaching  they  should  make  a  reduction 
in  workmen's  prices  of  10  per  cont. 

5.  No  fresh  arrangement  or  contract  was  entered 
into  by  the  appellant,  but  he  continued  to  work 
after  Martinmas  last  on  the  same  terms  as  before. 

6.  The  question  of  a  reduction  of  workmen's 
wages  was  submitted  to  arbitration,  and  some 
time  after  Martinmas  the  arbitrator  gave  his  award 
reducing  the  wages  8^  per  cent. 

7.  The  appellant  went  on  working  after  the  re- 
duction in  wages  without  any  fresh  arrangement 
until  the  16th  Deo.  1879,  the  day  on  which 
it  was  alleged  he  absented  himself. 

8.  It  was  asserted  by  the  appellant  that  in  tho 
potting  trade  it  is  impossible  for  the  printer  to  do 
nis  work  without  the  aid  of  another  person  called 
a  transferrer.  And  in  most  cases,  as  in  this,  the 
printer  finds  his  own  transferrer. 

9.  On  the  15th  Dec.  the  transferrer  who  had 
been  engaged  by  the  appellant  and  who  worked 
with  him,  together  with  the  transferrers  of  the 
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other  printers  in  the  employ  of  the  respondents, 
having  given  a  week's  notice  declined  to  work  any 
longer  at  the  reduced  rate  o£  wages,  and  went  oat 
on  f-trike. 

10.  The  appellant  regularly  each  day  presented 
himself  at  tne  works  of  the  respondents  ready  to 
work,  but  was  nnable  to  do  so  in  conseqaence  of 
the  strike  of  the  transferrers. 

11.  The  appellant,  on  the  7th  Jan.,  com- 
menced to  work  again,  the  respondents  having 
found  him  transferrers. 

12.  On  the  part  of  the  appellant  it  was  con- 
tended that  he  did  not  come  within  the  meaning 
of  the  Employers  and  Workmen  Act  1875,  and 
that,  if  he  wasa  "  workman  "  withia  the  meaning 
of  that  Act,  there  was  no  contract,  express  or 
implied,  between  him  and  the  respondent  within 
the  meaning  of  the  Act,  and,  further,  that  the 
appellant  could  not  be  held  responsible,  having 
presented  himself  daily  at  the  works  willing  to 
work. 

13.  On  the  port  of  the  respondents  it  was  con- 
tended that  the  appellant  was  a  "workman" 
within  the  meaning  of  the  Employers  and 
Workmen  Act  1875,  and  that  there  was  an 
implied  valid  contract  on  the  part  of  the  appel- 
lant, according  to  the  onstom  of  the  trade,  to  work 
from  Martinmas  1879  to  Martinmas  1880,  subject 
to  a  termination  of  such  contract  by  a  month's 
notice. 

14.  It  was  also  contended  that,  according  to  the 
usage  in  the  earthenware  trade,  it  was  the  duty  of 
the  printer  to  find  his  own  transferrer,  and  that 
therefore,  if  after  having  entered  on  his  contract 
his  transferrer  refused  to  work,  he  was  guilty  of  a 
breaon  of  contract  and  liable  in  damages. 

15.  The  magistrate  held  that  the  appellant  was 
a  "  workman  "  within  the  meaning  of  sect.  10  (a) 
of  the  Employers  and  Workmen  Act  187/>,  and 
that  there  was  an  implied  valid  contract  to  work 
subject  to  a  month's  notice  on  either  side ;  that 
the  appellant,  in  engaging  his  transferrers,  made 
no  arrangement  with  them  as  tio  the  notice  to  bo 
given  by  either  party  to  determine  the  engage- 
ment, which  otherwise,  according  to  the  custom, 
is  determined  without  any  notice;  that  the 
injury  to  the  respondents  was  caused  by  the 
appellant  not  taking  care  when  he  engaged  his 
transferrers  to  stipulate  for  the  same  length  of 
notice  from  them  as  he  himself  was  under ;  and 
awarded  20$,  damages  and  costs,  to  be  paid  by  the 
appellant  to  the  respondents. 

The  question  for  the  opinion  of  the  court  was — 
whether  the  appellant  was  a  "  workman  "  within 
the  meaning  of  the  Employers  and  Workmen 
Act  1875  (38  &  39  Vict.  c.  90) ;  and  if  so,  whether 
there  was  an  implied  valid  contract  to  work  from 
Martinmas  1879  to  Martinmas  1880,  subject  to  a 
monthly  notice;  and  if  so,  whether,  as  the 
appellant  had  engaged  his  own  transferrers  and 
oould  have  made  bis  own  arrangements  with 
them  as  to  notice,  he  was  liable  in  damages  for  a 

(a)  Sect.  10.  In  this  Act  the  expression  workman  does 
not  include  a  domestio  or  menial  servant,  but,  save  as 
aforesaid,  meaos  any  person  who,  being  a  labourer, 
servant  in  husbandry,  jonmeyman  artificer,  handicrafts- 
man, miner,  or  otherwise  engaged  in  mannal  labour, 
whether  under  the  age  of  twenty-one  years  or  above  that 
age,  has  entered  into  or  works  under  a  oontmct  with  an 
employer,  whether  the  contract  be  made  before  or  after 
the  passing  of  this  Act,  he  express  or  implied,  oral  or  in 
writing,  and  be  a  contract  of  service  or  contract  per- 
sonally to  execute  any  work  or  labonr. 


breach  of  contract  caused  by  the  transferrers' 
refusal  to  work,  although  the  appellant  was 
willing  to  do  so. 

If  the  court  should  be  of  opinion  that  the 
appellant  was  a  "  workman  "  within  the  meaning 
of  the  Act,  and  liable  for  damages  in  conseqaence 
of  the  refusal  of  the  transferrers  to  work,  the 
order  was  to  stand ;  but  if  the  court  should  be  of 
opinion  that  the  appellant  was  not  a  "  workman  " 
within  the  Act,  or  that  there  was  no  valid 
contract,  or  that  he  was  not  liable  for  the  refapal 
of  the  transferrers  to  work,  the  order  was  to  be 
set  aside,  and  judgment  entered  for  the  appellant 
with  15s.  cost. 

Hopwood,  Q.O.,  and  B.  8.  Wright  for  the  appe). 
laut. 

John  Bo$e  for  the  respondents. 

Bromley  (app.)  v.  Tahs  (resp.). 
In  this  case  also  the  respondent  was  an 
earthenware  manufacturer,  and  sought  to  recover 
from  the  appellant,  a  journeyman  potter's  printer, 
before  the  magistrate,  on  the  26th  Dec.  1879,  5L 
damages,  caused  by  the  appellant  absenting  him- 
self from  the  plaintiffs  employ  on  the  15th  Dec, 
he  being  then  under  a  contract  to  serve  the 
plaintiff  from  the  21st  Nov.  1879  to  the  llth 
Nov.  1880.  The  contract  relied  upon  was  in 
writing,  and  was  as  follows : 

Memorandum  made  Nov.  21,  1879 —Arranged  wifh 
Thomas  Bromley,  printer,  at  the  following  prices:— 
Common  printed  at  4^d. ;  best  burner  ware  at  5id. ;  he 
will  find  his  own  attendance.  The  above  prices  are  for 
the  year,  that  is  the  present  date  to  llth  Nov.  1880: 

TUOKAS  BaOKLST. 

It  was  admitted  tl^t,  by  the  oastom  of  the 
trade  in  question,  the  contract  could  be  terminated 
by  either  party  by  his  giving  to  the  other  loor 
weeks'  notice,  and  that  the  appellant  had  given 
snch  notice,  but  it  had  not  expired  on  the 
15th  Dec.  1879.  That  the  appellant  had  engaged 
his  own  cutter  out  and  transferrer  without 
making  any  special  arrangement  as  to  notice; 
and  a  custom  prevails  in  the  employment  whereby 
cutters  out  and  transferrers  may  leave  their 
service  and  be  discharged  without  notice  in  the 
absence  of  any  special  arrangement.  That  the 
appellant  attendea  at  the  manufactory  on  the 
15th  Dec.  at  the  usual  hour,  but  was  not  able  to 
do  any  work  in  consequence  of  the  cutters  out 
and  transferrers  being  out  on  strike. 

The  magistrate  held  that  the  appellant  was  a 
workman  within  the  meaning  of  sect.  10  of  the 
Employers  and  Workmen  Act  1875,  and  that  not 
having  made  arrangements  with  his  transferrer  as 
to  notice,  he  was  responsible  for  the  damages,  and 
awarded  11.  damages  and  costs  to  be  paid  by  the 
appellant  to  the  respondent. 

The  questions  for  the  opinion  of  the  conrt 
were — 

Whether  the  appellant  was  a  "workman" 
within  the  meaning  of  the  Employers  and  Work- 
men Act  1875  P 

Whether  the  appellant  was  responsible  to  the 
respondent  for  the  damago  caused  by  the  non-ful- 
filment of  the  contract  under  the  circumstances 
above  mentioned  P 

Hopwood,  Q.C.,  and  0.  J,  Darling  for  the  appel- 
lant. 

John  Boso  for  the  respondent. 

The  arguments  sufl&ciently  appear  from  the 
judgments 
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LiSDLET,  J. — I  am  of  opinion  that  oar  judgment 
iDDBt  be  for  the  respondeDts.  The  qaestions  for 
oar  determination,  which  are  the  same  in  both 
casep,  are:  first,  whether  the  dispate  was  one 
within  the  meaning  of  the  Act;  and  secondly, 
whether  the  dispntants  were  persons  within  the 
meaning  of  the  Employers  and  Workmen  Act 
1875.  Kect.  3  defines  a  dispute  ander  the  Act  to 
be  aoy  dispate  between  an  employer  and  a  work- 
man arising  oat  of  or  incidental  to  their  relation 
as  snch,  and  one  can  hardly  see  nnder  what  cir> 
camstances  the  dispate  stated  in  the  present  case 
can  be  said  not  to  be  a  dispute  within  the  words  of 
the  section ;  it  clearly  arose  oat  of  and  was  inci- 
dental to  the  relation  of  employer  and  workman, 
and  it  appears  to  me  impossible  to  say  it  was  not 
fully  within  sect.  3.  It  nas  been  contended  that 
the  appellant  was  not  a  workman  within  sect.  10, 
and  that  that  section  does  not  extend  to  any  one 
who  by  oastom  or  otherwise  has  to  employ  people 
to  do  bis  work.  T  do  not  say  that  the  definition 
claase  applies  to  all  employments  in  the  nature  of 
sab-contracts,  but  it  is  a  different  matter  to  hold 
that  a  workman  employed  in  manual  labour,  who 
by  custom  employs  others,  is  not  a  workman 
within  the  meaning  of  sect.  10.  I  may 
say  that,  in  scanning  the  language  of  ^ihis 
section,  I  can  hardly  see  what  part  of  it  is  inap- 
plicable to  workmen.  In  the  present  case  the 
appellant  is  employed  in  manual  labour,  and  I 
cannot  see  how  he  fails  to  come  within  the  section. 
What  the  meaning  of  the  antithesis  ma^  be  it 
is  not  necessary  to  decide,  but  I  should  think,  if  a 
person  were  to  be  employed  to  work  for  a  month 
or  a  weoky  he  would  be  employed  under  a  contract 
of  seryice,  and  if  he  were  employed  to  dig  a  drain 
he  would  be  employed  unaer  a  contract  per- 
sonally to  execute  work  and  labour.  The  cri- 
terion is  manual  labour,  and  I  see  no  reason 
to  place  a  narrow  construction  on  the  Act  if 
one  can  help  doing  so.  I  am  of  opinion  that 
this  case  is  clearly  within  the  Act,  and  that 
the  decision  of  the  magistrate  was  right,  and 
should  be  affirmed. 

Lopes,  J. — We  hare  to  decide  if  this  is  a  disjpute 
within  the  Employers  and  Workmen  Act  of  lo75 ; 
and,  (Secondly,  whether  the  appellants  are  work- 
men within  the  meaning  of  the  Act.  The  first 
point  was  hardly  seriously  contended,  and  I  do 
not  therefore  say  that  I  could  agree  with  my 
brother  Lindley  that  it  should  Be  decided  in 
favour  of  the  respondents.  The  more  material 
question  is  whether  the  appellants  are  workmen 
within  the  meaning  of  the  Act.  It  has  been  con- 
tended that  the  definition  of  "  workman,"  as  set 
out  in  sect.  10,  only  applies  where  the  work  is  to 
be  personally  performea  by  the  person  employed, 
and  not  when  that  person  employs  others,  or,  as 
in  the  illustration  put  to  the  appellants'  counsel 
in  the  course  of  the  argument,  it  is  not  to  apply 
to  the  case  of  employment  of  a  workman  builder 
who  employs  hodmen  under  him.  I  think  this 
would  be  too  narrow  a  construction  of  the  Act. 
I  desire  to  say  nothing  as  to  the  case  of  a  work- 
man employing  others  under  a  separate  contract, 
and  I  do  not  think  it  necessary  to  decide  the 
meaning  of  the  words  "  contract  of  serTioe  or  a 
contract  personally  to  execute  any  work  or 
labour;"  but  I  should  say  that  the  former  em* 
ploy  men  t  would  apply  to  the  case  of  an  employ- 
ment for  a  certain  time,  and  the  latter  to  an  em- 
ployment for  the  performance  of  some  spedfio 


work.  I  agree  that  the  decision  of  the  magistrate 
was  right  and  should  be  affirmed. 

Solicitors  for  the  appellants,  Llewellyn  and 
AGkriU  for  L.  and  A.  Turnelall,  and  Perry  and 
Perkins  for  A,B,D,  Stoord. 

Solicitors  for  the  respondents,  0.  J.  Welch, 
Longtou. 

Monday,  Dec,  20, 1880. 

(Before  Grova  and  Lopes,  JJ.) 

Be  SiLB.  (a) 

Parliameni-'Oounty  voie—Name  of  voter  omitted 
from  overseer's  liet — Proof  of  dtw  notice  of  claim 
by  voter  to  have  nams  inserted — **  To  the  satis" 
faction  of  euch  barrister*' — 6  ^  7  Vict,  c  18,  88, 
37,  38—41  ^  42  Vict  c.  26,  e.  37. 
The  name  of  8,,  a  person  voho  was  duly  qualiii^ 
io  vote  for  a  county  as  a  121.  occupier,  had  been 
omitted  from  the  overseer's  list  of  persons  entitled 
to  vote.    Notice  of  claim  to  be  inserted  in  the  Hit 
of  voters  was  given,  and  the  name  of  8.  appeared 
in  the  list,  prepared  by  the  overseer,  of  persons  so 
claiming  to  have  their  names  inserted. 
The  revising  barrister  refused  Io  aUow  the  name  to 
be  inserted,  on  the  ground  that  due  notice  of 
claim  by  8.  to  be  inserted  in  the  list  was  not 
proved  to  his  satisfaction,  within  the  meaning  of 
sect.  38  o/  t)  4*  7  Vict,  c,  18 ;  no  evidence  whcit' 
ever  having  been  given  or  tendered  before  him 
thcU  the  notice  was  signed  by  8.,  or  by  his  autho* 
rity,    direction,    or   reqt*est;    or   that   it   even 
emanated  from  him. 
A  rule  had  been  obtained  at  chambers,  under  41  4*  42 
Vict.  c.  26,  s.  37,  calling  upon  the  revising  bar- 
rister  to  show  cause  why  lie  should  not  state  a 
case. 
Held,  that  the  revising  barrister  was  Justified  in 
refusing  to  allow  the  name  to  be  inserted  in  the 
list  and  in  refusing  to  state  a  case.    The  rule  was 
discharged  wOh  costs. 
In  this  case  a  rule  had  been  obtained  at  chambers 
under  41  &  42  Vict.  c.  26,  s.  37,  calling  upon  the 
revising  barrister  for  the  Northern  Division  of 
Warwickshire  to  show  cause  whjr  he  should  not 
state  a  case,  under  the  following  circumstances : — 
The  name  of  Sale,  who  was  a  person  qualified 
to  vote  for  the  county  under  the  Representation  of 
the  People  Act  1867  (30  &  31  Yict.  c.  102),  was 
omitted  from  the  overseer's  list  of  persons  entitled 
to  vote.    Notice  was  given  to  the  overbeer  thac 
Sale  claimed  to  have  his  name  inserted  in  the  list 
of  persons  entitled  to  vote  for  the  county,  and  his 
name  was  put  in  the  list,  prepared  by  the  overseer, 
of  those  persons  who  had  given  notice  of  their 
elaim  to  be  inserted  in  the  list.     The  revising 
barrister  refased  to  allow  the  name  to  be  inserted 
in  the  list  of  those  persons  entitled  to  vote,  on  the 
ground  that  due  notice  of  claim  by  S.,  to  be 
inserted  on  the  list  was  not  proved  to  his  satis- 
faction within  the  meaning  of  sect.  38  of  6  &  7 
Vict.  0.  18 ;  there  having  been  no  evidence  ten- 
dered before  him  to  show  that  the  notice  was 
signed  by  S.,  or  by  his  authority,  direction,  or 
request.  *  He  also  refused  to  state  a  case, 
iy  6  A  7  Vict.  c.  18,  s.  38,  it  is  enacted : 
That  the  revising  barrieter  shall  insert  in  any  list  of 
voters  for  any  city  or  boronffh  the  name  of  every  person 
omitted  who  ehaU  be  proved  to  the  satisfaction  of  such 
barrister  to  have  given  dne  notice  of  his  claim  to  be 

(a)  Beportad  by  H.  D.  BOHBiY  £«].,  Bftrri»tar-at-Law. 
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insorted  in  snob  list,  and  to  haro  been  entitled  on  the  last 
day  of  Jnly  then  next  preoedin^^  to  have  his  name  inserted 
therein  in  respect  of  the  qnalifioation  described  in  suoh 
notice  of  claim. 

By  30  &  31  Vict  c.  102,  a.  30  (the  Bepresenta- 
tion  of  the  People  Act  1867)i  ail  the  provisions  of 
sects.  38  and  39  of  6  &  7  Vict.  c.  18,  with  respect 
to  the  proof  of  the  claims  of  persons  omitted 
from  the  lists  of  Toters,  and  to  objections  thereto 
and  the  hearing  thereof,  shall,  bo  fw  as  the  same 
are  applicable,  apply  to  claims  and  objections  and 
the  hearing  thereof  nnder  the  first-mentioned 
section. 

By  6  &  7  Vict.  o.  18,  s.  37,  it  is  enacted : 

That  if  any  person  who  shall  have  given  to  the  over- 
seers of  any  parish  or  township  due  notice  of  his  claim 
to  have  his  name  inserted  in  the  list  of  persons  entitled 
to  vote  in  the  election  of  a  knight  or  Imights  of  the  shire, 
shall  have  been  omitted  by  sack  overseers  from  snch  list, 
it  shall  be  lawful  for  the  revising  barrister,  npon  the 
revision  of  snch  list,  to  insert  therein  the  name  of  the 
person  so  omitted,  in  case  it  shall  be  proved  to  the  satis- 
faction of  snch  barrister  that  snch  person  gave  dne  notice 
of  snch  his  claim  to  the  said  overseers,  and  that  he  was 
entitled  on  the  last  day  of  Jnly  then  nei^  preceding  to  be 
inserted  in  the  said  list  of  voters. 

Latorence,  Q.G.  and  J^.  J,  CoUman  showed 
cause. —  The  qaestion  is  whether  the  revising 
barrister  had  a  right  to  insist  on  proof  of  the 
notice  of  claim.  Sects.  37  and  38  of  6  &  7  Vict.  c.  18, 
have  reference  to  those  claims  which  have  been 
omitted  from  the  voters'  list,  and  where  a  name 
has  been  omitted,  the  person  claiming  to  have  it 
insertod  on  the  list  mast  give  evidence  of  due 
notice  of  claim  having  been  sent  to  the  overseer, 
to  the  satisfaction  of  the  revising  barrister,  who, 
if  satisfied,  may  allow  the  name  to  be  inserted. 
[Grove,  J. — I  suppose  your  case  is,  that  the  notice 
muse  be  given  by  the  voter  or  by  his  authority  P] 
Yes ;  and  that  must  be  proved  to  the  satisfaction 
of  the  barrister.  The  oojection  was  taken  by  the 
revising  barrister  that  no  evidence  was  given  that 
the  notice  was  made  by  the  voter,  or  by  his 
authority.  No  evidence  was  tendered — nothing 
whatever  was  done  to  prove  the  notice.  Davie$  v. 
Eopkins  (30  L.  T.  Eep.  152;  3  0.  B.  N.  S.  376 ; 
27  L.  J.  6,  G.  P.)  wilt  be  relied  upon  by  the  other 
side ;  but  that  case  turned  upon  sect.  40  of  the 
Act,  and  has  nothing  whatever  to  do  with  the 
present  case.  [Lopss,  J. — That  case  goes  to  form 
onl^,  and  does  not  dispense  with  the  proof  to  the 
satisfaction  of  the  revising  barrister.]  The  case 
of  Leonard  v.  Allowatfe  (40  L.  T.  Bep.  N.  S.  197 ; 
48  L.  J.  81,  C.  P.)  is  simply  Davtes  v.  Hopkins 
over  again.  I  submit  that  the  revising  barrister 
was  right  in  not  allowing  the  name  to  be  inserted 
on  the  list  of  voters,  and  he  should  not  be  made 
to  state  a  case.    They  also  cited 

Binnetl  v.  Brurr^it;  AUerson's  case.  19  L.  T.  Eep. 
N.S.283;  L.  Bep.  4 C.  P.  407. 

MeUor,  Q.O.  and  Crompton  in  support  of  the 
rule.— It  would  be  very  inconvenient  if  all  the 

Sersons  who  claim  to  be  inserted  in  the  list  must 
e  in  attendance  to  prove  their  handwriting.  The 
overseer  is  there,  and  the  custom  is  to  take  his 
statement ;  the  name  appearing  on  the  list  pro- 
duced by  the  overseer,  should  be  sufficient  proof 
of  the  notice  of  claim.  Sects.  37  and  38  of  the 
Act  apply  to  questions  between  the  person  claim- 
ing and  the  overseer :  {Daviee  v.  Hopkins,  uhi  sup,) 
The  overseer  has  two  duties :  first,  to  make  a  list  of 
persons  who  are  qualified ;  and  then,  if  any  are 
rejected  or  omitted  by  accident,  he  makes  a  fresh 


list,  and  for  that  has  to  decide  as  to  due  notice 
being  given.  Sect.  38  may  also  apply  to  those 
persons  whose  names  do  not  appear  on  any  list. 

Grove,  J. — ^This  case  seems  to  me  a  very  simple 
one.    Either  of  the  sections  under  which  we  are 
required  to  act  makes  it  necessary  that  a  person, 
whose  name  has  been  omitted  from  the  list  of  per- 
sons entitled  to  vote,  and  who  wishes  to  have  it 
inserted,  should  prove  to  the  satisfaction  of  the 
revising  barrister  that  such  person  gave  due  notice 
of  his  claim  to  the  overseers.    It  seems  to  me 
that  more  plain  words  cannot  be  used.    The  per^ 
son's  name  was  omitted  by  the  overseer  from  the 
list  of  persons  entitled  to  vote,  and  notice  to  have 
the  name  inserted  was  given   to  the  overseer; 
therefore  he  came  within  the  sections,  and  all  we 
have  to  consider  is  whether  the  revising  barrister 
was  satisfied  that  dne  notice  of  claim  was  given  by 
the  voter.    Here  we  have  no  evidence  whatever 
before  the  barrister  that  due  notice  was  glrsD, 
and,  as  far  as  I  can  see,  in  my  opinion  no  evideocc 
was  even  tendered.    It  is  said  that  the  revising 
barrister  ought  to  have  accepted  the  overseer's  list 
as  conclusive  evidence  that  due  notice  had  been 
given.    I  should  not  like  to  lay  down  any  role 'as 
regards  what  evidence  should  satisfy  the  barrister ; 
but  in  my  opinion  no  evidence  at  all  was  ffiven 
here.    This  case,  put  at  the  best  for  those  in  sup- 
port of  the  rule,  amounts  to  this,  that  there  was  a 
question  for  the  discretion  of  the  revising  bar- 
rister.    I  see  no  ground  whatever  for  stating  a 
case.    We  cannot  take  the  words  "  satisfaction  of 
the  overseer  "  for   **  satisfaction  of  a  barrister ; " 
it  would  be  getting  rid  of  an  Act  of  Parliament 
I  think  the  revising  barrister  was  right  in  refusing 
to  state  a  case,  and  the  rule  should  be  discharged. 

LoFEs,  J. — We  are  asked  to  direct  the  revising 
barrister  to  state  a  case  raising  a  question  under 
sects.  37  &  38  of  6  <l!  7  Yict.  c.  18,  and  if  the 
court  saw  any  real  qaestion  which  ought  to  ho 
raised,  I  need  hardly  say  we  should  do  so.  I  think 
the  revising  barrister  was  justified  in  refusing  to 
state  a  case.  He  had  no  evidence  before  him  that 
the  claimant  had  given  due  notice  of  his  claim  to 
have  his  name  inserted  in  the  list  of  persona 
entitled  to  vote.  All  he  had  was  a  dooument 
from  which  it  appeared  that  the  notice  of  claim 
might  have  been  sent  in  by  the  claimant;  bat 
there  was  no  evidence  that  it  was  signed  by  him, 
or  that  it  even  emanated  from  him.  Now, 
seriously,  how  could  the  revising  barrister  say 
that  dne  notice  of  the  claim  had  been  proved  to 
his  satisfaction  P  But  it  is  said  that  it  was  sent 
to  the  overseer,  that  it  appeared  on  the  overseer's 
list  of  persons  who  had  given  notice  of  claim ; 
that  the  papers  were  produced,  and  that  was 
enouffh.  If  so,  it  comes  to  this,  that  we  are  asked 
to  substitute  the  words  "  satisfaction  of  overseer  " 
for  "  satisfaction  of  barrister,''  in  tho  sections  of 
the  Act  of  Parliament.  I,  for  myself,  dare  not 
do  so,  and  I  think  the  rule  should  be  disoharged 
with  costs.  jg^j^  discharged. 

Solicitors :  Sharp,  Parkers,  and  Oo, ;   and  /. 
Hamilton. 
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Baiwrday,  Dec.  4, 1880. 

(Before  Lord  Goleripgb,  G.J.,  Field,  Lofss» 
SiBfHEK,  and  Watsin  Williams,  JJ.) 

Beg.  V,  MicHBLL.  (a) 

Mitdemeanowr—Dehtori  Aci  1869  (32  ^  33  Vict, 
c  62),  Met,  11,  Buh-aect.  1 — Full  and  true  dU" 
closure  hy  bankrupt  of  all  hi$  property — Limit  of 
time  to  which  the  diedosure  relaiee, 

ne  &2  ^  33  Vict.  c.  62,  a.  11 ,  auh-aect.  1,  enacta 
that  a  bankrupt  or  liquidating  debtor  shall  be 
guilty  of  a  misdemeanour  "  if  he  doea  not  to  the 
heat  of  hia  knowledge  and  belief  fully  and  truly 
discover  to  the  trustee  of  his  estate  all  his  pro* 
periy,  real  and  personal,  and  how  and  to  whom, 
and  for  what  consideration,  and  when  he  dis* 
posed  of  any  part  thereof,  except  such  part  as  has 
been  disposed  of  in  the  ordinary  way  of  his  trade 
{if  any),  or  laid  out  in  the  ordinary  expense  of 
his  family,  Sire.'* 

Held,  that  the  disclosure  was  not  restricted  to  pro* 
periy  in  poaaeaaion  of  the  bankrupt  at  the  com^ 
mencement  of  hia  bankruptcy. 

Case  reseired  for  the  opinion  of  the  Gonrt  for  the 
Consideration  of  Grown  Gases  BeserTed,  by  the 
Common  Serjeant  of  the  Gity  of  London,  at  the 
January  Sessions  1880  of  the  Central  Griminid 
Conrt. 

The  defendant  was  tried  before  the  Common 
Serjeant  on  the  16th  Jan.  1880  and  following 
days,  on  an  indictment  nnder  the  Debtors  Act 
1869  (82  Sn  33  Vict.  c.  62),  s.  11.  sab-sects.  1, 12, 14, 
and  15,  and  s.  13,  sub- sect.  1,  and  also  nnder  sects. 
88  and  89  of  the  Larceny  Consolidation  Act  (24 
ft  25  Vict.  o.  96). 

The  indictment  contained  thirty-eight  counts, 
and  the  defendant  was  convicted  npon  all  the 
oonnts  except  the  second,  sixth,  seyenth,  eighth, 
twenty-first,  and  thirty-fifth  oonnts. 

The  question  reserved  for  the  opinion  of  this 
ooarfe  was  in  the  following  terms:  If  the  conrt 
should  be  of  opinion  that  there  was  no  evidence 
to  go  to  the  jury  on  any  of  the  connts  of  the  in- 
dictment (except  evidence  which  was  objected  to 
by  the  defendant's  connsel,  and  which  the  learned 
Common  Serjeant  was  wrong  in  admitting),  the 
oonviotion  is  to  be  quashed. 

IF.  H.  Clay  (Lyon  with  him)  appeared  for  the 
pnaoner. 

Lord  CoLEBiDOE,  C.J.  —  We  need  not  so 
through  the  whole  of  this  voluminons  case,  ror 
if  the  court  should  be  against  you  on  any  one 
ooant  of  the  indictment  on  which  the  jnrv  have 
foand  him  guilty,  the  conviction  will  stand.  We 
will  hear  what  you  have  to  say  as  regards  the  first 
count  of  the  inaictment. 

The  first  count  was  in  the  following  terms : 

Central  Crimizial  Court  to  wit.— The  jnrora  for  our 
Ladv  the  Queen  upon  their  oath  present  that  Frederick 
Miohell  was  on  the  let  day  of  May  in  the  year  of  onr 
Lotid  1879,  adjudicated  abaiUErapt  in  the  London  Court  ^ 
Bankmptoy,  upon  the  petition  of  Bobert  Hyde  and  others, 
trading  together  under  the  style  of  Bobert  Hyde  and 
Co.  liimitM,  duly  filed  in  the  said  court  on  the  Ist  day 
of  April  in  the  year  of  our  Lord  1879,  and  that  on  the 
21at  day  of  May  in  the  year  of  our  Lord  1879,  one 
Edward  Pryor  Everett  was  duly  appointed  the  tnistee 
to  administer  the  estate  of  the  said  Frederick  Michell  for 
the  benefit  of  his  creditors.    And  the  jurors  aforesaid 

la)  Reported  Ijy  John  Thokpson,  Esq.,  Barriatei^t-Lsw. 


upon  their  oath  aforesaid  do  further  present  that  the  said 
Frederick  Miohell  afterwards,  to  wit  on  the  said  21st  day 
of  SCay  in  the  year  of  onr  Lord  1879,  and  from  that  day 
up  to  the  day  of  taking  this  iaqnisition,  and  within  tiie 
jurisdiction  of  the  said  Central  Criminal  Court,  unlaw- 
fully and  with  intent  to  defraud,  did  not  to  the  best  of 
his  knowledge  and  belief  fully  and  tmly  discover  to  the 
said  Edward  Pryor  Everett,  then  being  such  trustee 
administering  his  estate  for  the  benefit  of  his  creditors 
as  aforesaid,  how,  and  to  whom,  and  for  what  considera- 
tion, and  when,  he  had  disposed  of  a  certain  part  of  his 
personal  property,  to  wit,  goods  of  the  value  of  4000i., 
and  4000r.  in  monoy,  the  same  not  having  been  disposed 
of  in  the  ordinary  way^  of  his  trade,  nor  laid  out  in  tie 
ordinary  expense  of  his  family ;  contrary  to  the  form  of 
the  statute  m  such  case  made  and  provided  and  against 
the  peaoe  of  our  Lady  the  Queen,  her  Crown  and  dignity. 

The  evidence  upon  which  the  defendant  was  con* 
victed  on  this  count  related  to  goods  bought  by 
him  in  the  years  1877-8,  and  to  goods  bought  from 
a  person  named  Kei^hley,  and  almost  immediately 
afierwards  sold  by  him  at  a  loss  to  a  person  named 
Harefield,  and  to  goods  bought  from  his  creditors 
set  out  in  list  A  of  his  statement  of  affairs  in 
bankruptov. 

The  defendant's  counsel  at  the  trial  sub- 
mitted that  there  was  no  evidence  to  go  to  the 
jury  in  support  of  the  first  count,  and  insisted 
that  the  sub-section  in  the  Debtors  Act  on  which 
the  first  count  was  founded  only  requires  the 
bankrupt  to  disclose  his  dealings  in  relation  to 
property  which  he  had  under  his  control  at  the 
time  of  the  act  of  bankruptcy  (28th  Jan.  1879), 
and  to  which  his  trustee  is  entitled,  and  which  is 
divisible  among  his  creditors,  and  therefore  that 
the  evidence  as  to  the  defendant's  purchases  from 
Keighley,  and  resales  to  Harefield  at  a  loss 
between  the  months  of  January  and  July  1878,  had 
no  bearing  on  the  ofEence  charged  in  the  first 
count. 

For  the  prosecution  it  was  submitted  that,  as  the 
latter  part  of  the  sub-section  requires  a  disclosure 
to  be  made  of  property  which  the  prisoner  has 
disposed  of,  and  omits  the  words  **  in  his  custody 
or  control,"  which  are  to  be  found  in  sub-sect.  2, 
the  word  "property"  in  the  first  sub-section 
must  have  a  wider  meaning  than  that  contended 
for  by  the  defendant's  counsel,  and  must  include 
property  to  which  the  trustee  would  have  been 
entitled,  and  which  would  have  been  divisible 
among  his  creditors  if  the  prisoner  had  not  put  it 
out  of  the  trustee's  reach  by  disposing  of  it,  and 
that  therefore  the  defendant  was  bound  to  dis- 
close his  transactions  in  1878. 

The  case  of  Beg.  v.  Bolua  (11  Cox  G.  C.  610) 
was  cited,  where  the  Recorder  of  Birmingham, 
A.  B.  Adams,  Q.G.,  in  summing  up,  said  that  the 
sub-section  in  question  ''provided  that  a  person 
seeking  to  be  discharged  of  his  debts  should 
make  a  full  and  free  disclosure  of  his  transactions 
for  a  considerable  time  immediately  preceding 
his  bankruptcy." 

The  Common  Serjeant  held  that  the  evidence  of 
purchases  from  Keighley  and  resales  at  a  loss  to 
Harefield,  between  the  months  of  January  and 
July  1878,  had  a  distinct  bearing  on  the  offence 
charged  in  the  first  count,  because  they  were  part 
and  parcel  of  the  reckless  course  of  trading  which 
led  directly  up  to  the  act  of  bankruptcy. 

It  is  unnecessary  to  set  out  the  evidence  in 
detail,  as  the  Court  were  clearly  of  opinion  that  it 
warranted  the  conviction  if  it  was  properly  re* 
oeivable  on  the  first  count. 

Ola/y, — ^The  Common    Serjeant  was  wrong  in 
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recoiying  this  evidence  upon  the  first  coant  of  the 
indictmeDt.  That  is  framed  upon  sab-sect.  1  of 
sect.  11  of  the  Debtors  Act  1869  (32  &  33  Yiot.  o. 
62),  which  enacts,  **  Any  person  adjadged  bank- 
mpt,  and  any  person  whose  affairs  are  liqui- 
dated by  arrangement,  shall  in  each  of  the 
cases  following  be  deemed  gailty  of  a  misde- 
meanour;" that  is  to  say,  (1),  '*if  he  does  not 
to  the  best  of  his  knoveledge  and  belief  fully 
and  truly  disclose  to  the  trustee  administering 
his  estate  for  the  benefit  of  his  creditors  all  his 
property,  real  and  personal,  and  bow,  and  to  whom, 
and  for  what  consideration,  and  when  he  disposed 
of  any  part  thereof,  except  such  part  as  has  been 
disposed  of  in  the  ordinary  way  of  his  trade  (if 
any),  or  laid  out  in  the  ordinary  expense  of  his 
family,  unless  the  jury  is  satisfied  that  he  had  no 
intent  to  defraud."  The  word,8  "  all  his  property  " 
are  restricted  to  his  property  at  the  time  of  his 
bankruptcy.  By  sect.  3  of  the  32  &  33  Yict.  o.  62, 
**  words  and  expressions  defined  or  explained  in  the 
Bankruptcy  Act  1869  are  to  have  the  same 
meaning  in  the  Debtors  Act  1869."  And  by  sect. 
15of  the  Bankruptcy  Act  1869,  the  words  "pro- 
perty divisible  among  the  creditors  are  to  comprise 
all  such  property  as  may  belong  to  or  be  vested  in 
the  bankrupt  at  the  commencement  of  the  bank- 
ruptcy, or  may  be  acquired  by  or  devolve  on  him 
during  its  oontinuanoe." 

Grain  (Avory  with  him),  for  the  prosecution, 
was  not  called  upon  to  argue. 

Lord  OoLERiBOB,  O.J. — ^I  am  of  opinion  that  the 
conviction  should  be  affirmed.  The  question 
arises  on  the  words  of  sect.  11,  sub-sect.  1  of  the 
82  &  33  Yict.  0.  62  (the  Debtors  Act  1869),  which 
are  these:  [Beads  it.]  The  contention  for  the 
defendant  is,  that  the  disclosure  is  to  be  re* 
stricted  to  property  which  the  bankrupt  had  at 
the  time  of  his  bankruptcy,  and  that  because  by 
sect  3  of  the  32  &  33  Yiot.  o.  62,  it  is  enacted  that 
"words  and  expressions  defined  or  explained  in 
the  Bankruptcy  Act  1869  (32  &  33  Yict.  o.  71) 
shall  have  the  same  meaning  in  this  Act ;"  ana 
because  in  the  Bankruptcy  Act  1869  it  is  enacted 
that  the  words  "property  divisible  among  the 
creditors"  shall  comprise  "all  such  property  as 
may  belong  to  or  be  vested  in  the  bankrupt  at 
the  commencement  of  the  bankruptcy,  or  may  be 
acquired  by  or  devolve  on  him  during  its  conti- 
nuance." I  am  of  opinion  that  there  is  no  ground 
for  such  a  construction.  The  great  object  of  sect. 
11  of  the  Bankruptcy  Act  1869  was  to  create 
several  offences,  into  all  of  which  fraud  of  the 
creditors  enters,  and  in  some  of  which  it  is  enacted 
that  the  fraud  must  have  taken  plaoe  within  the 
period  of  four  nionths  next  before  the  bankruptcy ; 
and  if  the  whole  section  is  looked  at,  it  will  be  found 
to  contain  a  most  complete  and  absolute  scheme 
providing  for  the  discovery  of  the  bankrupt's  pro- 
perty. It  seems  to  me  perfectly  plain  that  sub- 
sect.  1  of  sect.  11  must  relate  to  other  property 
than  what  the  bankrupt  has  at  the  time  of  his 
bankruptcy.  It  was  said  that,  if  that  was  its 
meaning,  a  bankrupt  might  come  within  it  if  he 
did  not  disclose  something  relating  to  his  dealings 
with  property  that  he  may  have  had  within  five 
years  beiore  his  bankruptcy.  If  there  was  nothing 
fraudulent  in  such  dealings,  it  does  not  fall  within 
the  sub- section ;  but  if  the  question  of  fraud  arises, 
there  is  no  reason  why  it  should  not  be  in<][uired 
inta    The  fact  of  the  lapse  of  fiye  years,  in  the 


absence  of  any  evidence  of  fraud,  would  be  strong 
to  show  that  the  transaction  was  not  within  the 
sub-section.  I  therefore  think  that  the  count  is  a 
good  count. 

!f  IBLD,  J. — I  am  of  the  same  oninion,  and  enter- 
tain no  doubt  upon  the  point.  The  two  Acts,  ^e 
Debtors  Act  1869  and  the  Bankruptcy  Act  1869, 
are  to  be  taken  and  read  together.  Sect.  15  of  the 
Bankruptcy  Aot  first  defines  the  property  which  is 
to  vest  in  the  trustee,  and  then  that  which  is  in  the 
apparent  ownership  of  the  bankrupt  at  the  oom- 
meucement  of  his  bankraptcy.  But  the  latter  may 
be  the  smallebt  portion  of  his  property,  because  ia 
some  cases  the  bankrupt  takes  means  to  dispose  of 
his  property  among  his  relatives  and  friends. 
Then  the  Legislature  has  said  that  is  not  sufficient 
unless  we  (the  Legislature)  give  the  trustee  the 
means  of  finding  out  all  about  the  bankrupt's 
property,  and  ^oompel  the  bankrupt  to  disclose  all 
about  it.  It  is  saia  that  this  sub-section  was  only 
meant  to  apply  to  property  which  he  had  on  the 
day  he  became  bankrupt.  That  cannot  be  tiie 
meaning  of  it.  The  exception  in  sub-sect.  1  of 
sect.  11,  "  except  such  part  as  has  been  disposed 
of  in  the  ordinary  way  of  his  trade,"  shows  the 
contrary. 

Lopss,  J.  concurred. 

St£fh£N,  J. — I  am  of  the  same  opinion.  With 
respect  to  the  definition  of  the  word  "  property," 
it  is  obvious  that  the  definition  in  sect.  15  of  the 
Bankruptcy  Act  1869  only  applies  to  the  definition 
of  the  words,  **  property  divisible  among  the  cre- 
ditors," and  it  was  not  intended  that  that  definition 
should  apply  wherever  the  word  "property" 
occurs  in  the  Acts,  for  in  sect.  4  of  the  Debtors 
Act  1869  there  is  a  definition  of  the  word  '*  pro- 
perty "  which  is  to  be  taken  in  the  widest  sense 
of  that  word. 

Watkin  WlUJAHs,  J.  concurred. 

Oonvidion  cffirmed. 


Saturday,  Dee.  4, 1880. 

(Before  Lord  Oolbridob,  G.J..  Field,  Lopes, 
Stephen,  and  Watkin  Willuics,  J  J.) 

Beg.  v.  G.  Salmon,  J.  Salkon,  and 
A.  Hancock,  (a) 

Manslaughter  —  Bifle  practwe  —  Duty  to  prevent 
danger  to  public — Dangerous  place. 

Th/ree  peremie  went  out  together  for  rifle  praetiee. 
They  seleeied  afidd  near  to  a  houee,  a/nd  pui  up 
a  target  in  a  tree  at  a  dUtance  of  ahout  a 
hundred  yards.  Four  or  five  shots  %Dere  fired^ 
and  hy  one  of  thetn  a  hoy  who  was  in  a  tree  in 
a  garden  at  a  distance  of  three  hundred  and 
ninety-three  yards  was  hilled.  It  was  not  clear 
which  person  fired  the  shot  that  hiUed  ike  hoy. 

Held,  that  all  three  were  guilty  of  manslaughter. 

Gasb  reserved  for  the  opinion  of  this  Court  by 
Lord  Coleridge,  C.J.,  at  the  Summer  Assises  at 
Wells  1880. 

The  three  prisoners  were  tried  before  me  on  the 
27th  July  1880,  for  the  manslaughter  of  William 
Wells,  a  little  boy  of  ten  years  old,  under  the 
following  circumstances : 

C-eorge  Salmon  is  a  member  of  the  Frome 
Selwood  Bifle  Corps.  On  the  29th  May  he 
attended  the  rifle  practice.    He  took  his  rifle  from 
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the  annooiy,  had  fonrteen  ball  oartridges  serred 
ont  to  him,  and  fired  them  all  away.  After  the 
practice  was  over  he  took  away  with  him  his  rifle, 
which  it  was  his  duty  to  return  to  the  armoary. 
He  did  not  take  it  liaok,  and  the  dxill  instraotor 
missed  six  cartridges  from  the  magasine  when  he 
went  there  about  £ilf  an  hour  after  the  practice 
was  oyer. 

About  seven  o'clock,  that  is  shortly  after  the 
practioe  mw  over,  the  three  prisoners  came  toge- 
ther to  the  house  of  a  witness  (Newpors)  who 
was  called,  and  whose  evidence,  so  far  as  it 
is  material  to  the  point  to  be  determined,  was 
as  follows : 

"  The  three  prisoners  came  to  my  father's  house 
somewhere  about  seven  in  the  evening  on  the 
29th  May,  George  Salmon  had  a  rifle  with  him 
and  some  ball  cartridges.  All  three  wanted  to 
fire  off  one  or  two  shoth,  mid  they  asked  me  for 
something  to  fire  at.  I  gave  them  a  board  from 
our  fowl  house.  I  went  with  them  into  a  field 
close  by,  and  the  prisoner  Hancock  climbed  into 
a  tree.  George  Salmon  handed  up  the  board  to 
him.  Hancock  fixed  it  in  the  tree  about  eight  feet 
from  the  grouud.  They  all  went  about  a  hundred 
yards  up  the  field,  and  all  laid  down  in  the  grass. 
I  heard  two  shots.  I  cannot  tell  which  of  them 
fired  the  shots,  for  I  was  looking  at  the  board. 
I  am  not  sure  whether  the  first  shot  struck  the 
target;  the  second  shot  did  strike  it.  I  do  not 
know  which  of  them  fired  it.  Two  more  shots 
were  fired  afterwards,  when  Wells  and  Knight 
came  running  up  and  told  us  what  had  happens." 

The  place  where  the  shot  was  fired,  ana  all  the 
surrounding  houses  and  roads,  are  correctly 
delineated  in  a  plan  which  was  proved  before  me 
and  marked  by  me  at  the  time.  To  that  plan  I 
beg  leave  to  refer  the  Court  as  conveying  a  clearer 
view  of  the  place  and  its  surroundings  than  any 
statement  ot  mine  could  convey. 

"  What  had  happened,"  to  use  the  words  of  the 
witness  Newport,  was  this :  The  deceased  William 
Wells  was  with  his  young  sister  in  his  father's 
garden,  and  her  evidence  was  as  follows : 

"I  remember  the  evening  of  the  29th  May. 
There  is  a  low  apple  tree  in  my  father's  garden 
with  a  rose  tree  in  it.  My  brother  got  up  into 
the  apple  tree  to  water  the  rose,  while  my  brother 
was  in  the  tree  I  heard  a  shot ;  it  passed  through 
the  tree,  for  some  of  the  leaves  fell  down  from  the 
tree.  I  called  to  my  brother,  but  he  answered 
me  and  said  he  was  safe.  Then  there  was  another 
shot,  and  my  brother  fell  oot  of  the  tree  dead  on 
the  ground.  There  were  four  or  five  shots  fired 
altogether,  I  think  the  second  shot  killed  him." 

It  was  proved  that  the  distance  from  the  spot 
where  the  shot  was  fired  to  the  tree  in  which  the 
boy  was  killed  was  three  hundred  and  ninety-three 
yards ;  but  the  rifie  was  sighted  for  nine  hundred 
and  fifty  yards,  and  would  probably  be  deadly  at  a 
mile. 

The  evidence  of  conversations  after  the  death 
had  been  caused,  as  to  the  person  who  fired  the 
shot,  was  as  follows  : 

Joseph  Wells,  the  father  of  the  little  boy,  the 
first  person  who  came  to  the  prisoners  after  the 
shot,  said,  "  When  I  first  came  up  I  saw  Hancock 
and  Newport  and  John  Salmon.  I  told  them 
what  had  been  done,  and  that  they  had  killed  my 
boy«  They  seemed  very  sorry,  and  wished  they 
had  not  done  it.  I  asked  them  where  the  rifle 
iras.   They  said  it  was  flung  down  in  the  field,  bat 
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we  oould  not  find  it.    I  left  Hanoodc  and  John 
Salmon  in  charge  of  Knight." 

Jonathan  Knight  said,  "I  saw  the  three  pri- 
soners with  Newport  in  the  field.  I  called  to  them 
to  stop  firing.  I  came  on  Hancock  and  Newport 
and  John  Salmon.  I  saw  George  Salmon  at  first, 
but  he  was  not  there  when  I  name  up.  I  told 
them  they  had  killed  a  boy,  and  I  said  where  is 
the  gun  P  They  went  back  to  find  it,  and  could 
not,  and  said  that  George  must  have  taken  it 
away." 

William  Parsons  said:  I  went  to  Newport's 
house.  There  I  saw  Hancock  and  John  Salmon. 
I  went  with  them  to  the  fields  and  they  showed 
me  the  tree  in  which  was  the  target.  The  bottom 
of  the  target  was  about  ten  feet  from  the  ground. 
I  took  John  Salmon  and  Hancock  to  the  police- 
station.  Then  I  went  to  George  Salmon's.  He 
said,  when  I  took  him  into  custody,  "  Don't  blame 
my  brother  for  it,  it  was  I  that  did  it."  I  took  him 
to  the  station;  when  the  three  were  together 
there  George  Salmon  said,  **I  fired  the  shot." 
EEancock  said,  "  Yes,  we  all  three  fired  one  each." 
Groorge  said,  '*  I  fired  the  first  shot,  and  it  must 
have  been  I  that  killed  the  poor  boy." 

The  rifie  was  afterwards  found  in  Greorge 
Salmon's  bouse,  and  it  and  two  cartridge  found 
in  the  field  were  identified  by  the  drill  mspector, 
the  rifie  as  being  the  rifie  George  Salmon  on^ht 
to  have  returned  to  the  armoury  on  the  evening 
of  the  29th  May,  the  cartridge  as  cartridges 
similar  in  all  respects  to  those  six  of  which  he  had 
missed  from  the  armoury  on  that  evening. 

The  jury  found  all  the  prisoners  guilty  of  man- 
slaughter, but  I  allowed  them  to  go  out  on  bail 
till  I  could  take  the  opinion  of  the  Court  of 
Criminal  App^l  on  the  case. 

I  have  to  request  the  opinion  of  the  Court 
whether  there  was  any  evidence  upon  which  either 
or  all  of  the  prisoners  could  be  convicted  of  man- 
slaughter. 

(Signed)  Coleridge. 

No  counsel  appeared  to  argue  on  behalf  of  the 
prisoners. 

CoLBRlDOE,  C.J. — I  am  of  opinion  that  the  con- 
viction was  right  and  ought  to  be  affirmed.  If 
a  person  does  a  thing  which  in  itself  is  dangerous, 
and  without  taking  proper  precautions  to  prevent 
danger  arising,  and  if  he  so  does  it  and  kills  a 
person,  it  is  a  criminal  act  as  against  that  person. 
That  wonld  make  it  clearly  manslaughter  as 
regards  the  prisoner  whose  shot  killed  the  boy. 
It  follows  as  the  result  of  the  culpable  negligence 
of  this  one,  that  each  of  the  prisoners  is  answer- 
able for  the  acts  of  the  others,  they  all  being 
engaged  in  one  common  pursuit. 

Field,  J. — I  am  of  the  same  opinion.  At  first 
I  thought  it  was  necessary  to  show  some  duty  on 
the  part  of  the  prisoners  as  regards  the  boy,  bnt 
I  am  now  satisfied  that  there  was  a  duty  on  the 
part  of  the  prisoners  towards  the  public  generally 
not  to  use  an  instrument  likely  to  cause  death 
without  taking  due  and  proper  precautions  to 
prevent  injury  to  the  public.  Looking  at  the 
character  of  the  spot  where  the  firing  took  place, 
there  was  sufficient  evidence  that  all  three  pri- 
soners were  guilty  of  culpable  negligence  under 
the  circumstances* 

Lofes,  J.  concurred. 

SxErHEK,  J.— I   am  of  opinion  that   all  three 
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priBOQen  were  guilty  of  manalanghter.    The  onl- 

Sble  omisBion  of  a  daty  which  tends  to  preserre 
e  is  homicide ;  and  it  is  the  duty  of  every  one 
to  take  proper  preoaalions  in  doing  an  act  which 
may  be  dangeroos  to  life.  In  this  case  the  firing 
of  the  rifie  was  a  dangeroos  act»  and  all  three 
prisoners  were  jointly  responsible  for  not  taking 
proper  preoantions  to  prevent  the  danger. 

Watuh  Whxiaks,  J.  ooncnrred. 

Oonvieiion  affirmed. 


SttpreM  Cmirt  of  luJrkatttre* 


COURT   OF   APPEAL. 


SITTINGS  AT  WESTMINSTER. 

Dec.  7  and  8, 1880. 

(Before   Lord  Selbobvb,   L.G.,  Baggallat  and 

B&ETT,  L.J J.) 

MuLLiirs  V.  Thb  Trsasttbsk  of  the  Gouittt  of 

SU&RET.  (a) 
APPEAL  FBOM  THE  QUEEH's  BENCH  DIVISIOK. 

Conveyance  of  prisoners  to  prison — LidbiUty  for 
expense— Prison  Act  1877  (40  #■  41  Vid.  o.  21), 
ss,  4i,  57. 

J6y  the  Prison  Act  1877  (40  4-  41  Vict.  c.  21),  s.  4, 
"  All  expenses  incwrred  in  respect  of  the  main- 
tenance  of  prisons  to  which  this  Act  applies^  and 
of  the  prisoners  therein,  shaU  he  defrayed  out 
of  moneys  provided  hy  Parliament." 

By  sect.  57,  "The  maintenance  of  a  prisoner 
incl/ukdes  aU  stMh  necessary  expenses  incurred  in 
respect  of  a  prisoner  for  food,  clothing,  custody, 
safe  conduct,  and  removal  from  one  place  of  con- 
finement to  another,  or  otherwise,  from  the  period 
of  his  committal  to  prison  v/ntil  his  death  or  die* 
charge  from  prison,  as  would,  if  this  Act  had  not 
passed,  have  been  pa/yahle  by  a  prison  authority.^' 

The  plaintiff,  a  police  constable,  obtained  from  a 
justice  an  order  upon  the  defendant  tinder  27 
Qeo.  2,  c.  3,  s.  I,  and  11  ^  12  Vict.  c.  42,  s.  26, 
for  the  expenses  of  conveying  two  prisoners,  one 
summarily  convicted,  ana  the  other  committed  for 
trial,  from  the  police  office  to  the  prison.  The 
defendant  refused  payment,  on  the  ground  that 
these  expenses  must  he  defrayed  by  the  Treasury 
under  the  Prison  Act  1877. 

Reld,  upon  a  special  case  staled  in  an  action  to 
recover  these  expenses,  tKat  the  defendant's  con- 
tention  was  correct,  and  that  therefore  the  plaintiff 
was  not  entitled  to  recover. 

Judgment  of  the  Queen's  Bench  Division  reversed. 

This  was  an  appeal  from  a  decision  of  the  Queen's 
Bench  Division,  npon  a  special  case  stated  under 
Order  XXXIV.,  r.  1. 

The  facts  of  the  case  and  decision  of  the  court 
below  are  fully  set  out  in  42  L.  T.  Rep.  N.  S.  128. 

The  provisions  of  sects.  4  and  57  of  the  Prison 
Act  1877,  on  which  the  case  was  decided,  are  set 
out  in  the  head-note. 

Sir  F.  EerscheU,  Solicitor- General  {E.  Clarke, 
Q.C.,  and  E.  Baggallay  with  him)  for  the  defen* 
dant. — The  liability  sought  to  be  imposed  on  the 
defendant  is  transferred  to  the  Secretary  of  State 
by  the  Prison  Act  1877  (40  &  41  Yiot.  c.  21),  s.  4. 

(a)  Beported  by  P.  B.  Hotobiiib,  Esq,,  BarriBter^t-Law. 


The  words  ''any  person  committed  to  prison " 
in  sect.  57  are  not  confined  to  p^sons  who  hsTS 
aotoally  been  received  into  the  prison,  aa  Inuh,  J« 
decided,  but  include  all  persons  who  have  bean 
either  committed  to  prison  or  committed  for  trisi, 
from  the  moment  of  the  committal  by  the  maoia* 
trate  in  eaoh  case.  That  moment  is  "  the  perioa  of 
his  committal  to  prison  "  within  the  meaning  of 
sect  57.  The  words  "as  would  if  this  Act  bad 
not  jpsissed  have  been  payable  by  a  prison  autho- 
rity in  that  section  are  meant  to  include  sodi 
expenses  as  would  have  been  payable  out  of  the 
fund  administered  by  the  prison  anthoritios,  tliat 
is,  the  rates,  and  these  expenses  would  have  been 
so  payable,  because,  although  the  treasurer  was 
the  person  who  was  to  pay  in  the  first  instance^ 
the  expenses  would  have  been  allowed  in  bia 
accounts.  Unless  this  is  the  correct  view,  the 
proviso  at  the  end  of  eect.  57  is  meaningless.  Beg. 
V.  Mews  (43  L.  T.  Bep.  N.  S.  408;  lulSsp.  6  Q.B. 
Div.  47)  is  no  authority  against  the  defendant  in 
the  present  case. 

Sir  H.  8.  Giffard,  Q.G.  {Poland  with  him)  for 
the  plaintiff. — ^These  are  not  such  expenses  as 
would  have  been  payable  by  a  prison  author!^ 
within  the  meaning  of  sect.  57.  The  payments 
made  by  the  treasurer  under  27  Gleo.  2,  c.  3,  and 
11  &  12  Yict.  c.  42,  cannot  be  said  to  have  been 
allowed  bv  the  justices  in  quarter  sessions,  so  as 
to  bring  them  within  the  words  above  referred  to, 
even  assuming  that  the  justices  were  the  prison 
authority.  But  the  words  "prison  authoritv" 
occur  for  the  first  time  in  the  Prison  Act  lb65 
(28  &  29  Yict.  o.  126),  and  therefore,  when  the 
previous  Acts  were  passed,  there  was  no  "  prison 
authority."  A  person  is  not  "committed  to 
prison  "  within  the  meaning  of  sect.  57  until  he  is 
actually  in  prison ;  and  therefore  the  persons  in 
respect  of  whom  these  expenses  were  incurred 
were  not  "  prisoners  "  within  the  Act,  and  sect.  4 
does  not  apply.  The  proviso  at  the  end  of  sect.  57 
may  have  been  inserted  from  excess  of  caution. 

E.  Baggallay  replied. 

Lord  Sblbobne,  KG. — ^The  Divisional  Court  from 
which  this  appeal  is  brought  evidently  felt  con- 
siderable difficulty  in  dealing  with  the  question. 
Lush,  J.,  for  whose  opinion  I  need  not  say  we  have 
on  all  occasions  the  highest  respect,  expressly  said 
so.  But,  independently  of  that,  it  is  quite  obvious 
that  the  learned  judges  must  have  felt  very 
serious  difficulty  from  the  frank  admissions  which 
they  made  in  their  juds^ment  that  the  conduaion 
they  came  to  is  unsatis&ctory,  because,  as  Lush,  J. 
says,  the  result  of  his  conclusion  is,  that  the 
proviso  at  the  end  of  sect.  57  of  the  Aot  of  1877 
must  be  rejected  altogether;  and  thai  is  also 
repeated  by  Manisty,  J. :  "I  think  we  must  reject 
the  proviso;  this  is  no  doubt  a  strong  thing  to  do, 
but  it  constitutes  the  only  difficulty  which  I  feel 
io  the  case."  With  great  deference  to  both  the 
learned  judges,  I  am  by  no  means  satisfied  tbat^ 
if  there  had  been  no  proviso,  I  should  have  oome 
to  a  different  conclusion  from  that  at  which  I 
actually  arrive,  which  is  in  favour  of  the  appeaL 
But,  at  all  events,  this  is  clear,  that  if  we  oaa 
avoid  rejecting  the  proviso  by  a  constraotion 
which  the  words  can  properly  bear,  we  ought  to 
do  so,  so  as  to  give  effect  to  the  proviso  as  well  as 
every  other  part  of  the  enactment.  Now»  I 
observe — and  that  increases  one's  impresaicm  of 
the  diffionltf  which  they  felt — that  the  two  learned 
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jodg6B  did  not  firooeed  upon  the  nme  gronnda. 
Imsh,  J.  baaes  his  oonetmction  of  the  Aot  of  1877 
npon  the  meaning  which  he  thinka  onght  to  be 
attributed  to  the  worda  ''peraon  oommitted  to 
fRiaon,"  or,  rather,  to  the  word  **  oommitted  "  in 
that  oQDtezt  in  aeot.  57.    That  appeara  to  be  the 
whole  foandation  of  his  judgment.    On  the  other 
hand,  Maniaty,  J.  fonnda  hia  jadgment  prinoipally 
on  the  words  "  aa  woald  aa  if  thia  Act  had  not 
paaaed  have  been  payable  by  a  priaon  authority ;" 
and  in  the  conatmction  of  thoee  worda  apparently 
rehea  yerj^  much  npon  the  inapplicability  of  the 
conatmction  which  he  did  not  adopt  to  the  county 
of  Middleeez.    Now,  to  deal  with  those  different 
grounds   of  judgment   aeparately,    I  will    firat 
endeavour  to  follow  Luah,  J.  in  anawering  the 
queation,  what  ia  the  meaning  of  the  word  "  com- 
mitted" in    the   defioition  of  a   prisoner  as  a 
**  person  committed  to  prison  "  in  aect.  57  P    The 
learned  judge  says :  "  I  think  it  is  clear,  looking 
to  the  words  of  sect.  4,  which  throws  the  main* 
tenance  of  prisons  and  of  khe  '  prisoners  therein ' 
on  the  Recretary  of  State,  that  *  oommitted '  must 
mean  actually  in  the  prison."    I  confess  I  cannot 
adopt  that  conclusion.  But  for  the  word  "  therein  " 
in  sect.  4, 1  should  have  thought  it  quite  clear, 
both  from  the  natural  and  popular  use  of  the 
words  "  oommitted  to  prison,"  which  onght  not  to 
be  departed  from  without  reason,  and  also  from 
the  manner  in  which  they  have  been  used  by  the 
Legislature  in  other  Acta  in  pari  nuUerid,  that 
they  refer  to  the  authority  given  by  the  magia- 
tratea  for  the  peraon  bein^  in  priaon.    It  appeara 
to  me  to  be  dear  that  this  is  the  sense  in  which 
oorresponding  language  is  used  in  Jervis's  Act 
1848  (11  &  12  Yict.  c.  42),  in  sects.  25  and  26  of 
which  power  is  given  to  justices,  by  a  warrant  in 
a  certain  form,  to  commit  any  person  accused  to 
the  common  gaol  or  houae  of  correction  for  the 
purpose  of  being  there  safely  kept  until  he  shall 
be  delivered  by  due  course  of  law.    The  verb 
**  commit "  there  expresses  the  act  of  the  justices, 
and  must  not  therefore,  as  I  apprehend,  be  read 
as  being  actually  received  into  prison.    Then  the 
forms  which  are  referred  to  in  those  clauses  dia« 
tinctly  show  that  the  same  thing  is  meant,  because 
the  act  of  the  justices  addressed  to  the  constable 
and  keeper  of  the  prison  in  form  T.  1  is  called  the 
warrant  of  commitment,  and  in  form  this  is  an 
order  to  take  the  person  accused  and  him  safely  con- 
vey to  the  prison  and  there  deliver  him,  and  to  the 
keeper  to  receive  him.    Then  there  is  the  gaoler's 
receipt  for  the  prisoner,  and  the  justice's  order 
thereon  for  payment  of  the  constable's  ezpeuses 
in  execnting  the  commitment.    The  commitment 
is  a  thing,  therefore,  executed  by  the  constable, 
whose  duty  of  course  ceases  when  the  man  gets 
into  the  priaon,  and  amongst  the  expenses  that 
are  allowed  one  is  for  the  subsistence  of  the 
prisoner  while  in  custody;  that   means  in  the 
constable's  custody  after  commitment.    Therefore 
nothing  can  be  more  clear  than  that  the  word 
"commitment "  in  that  statute,  which  is  the  gene- 
ral statute  antecedent  to  that  of  1877,  means  the 
act  of  the  justices  in  ordering  the  commitment. 
On  what  ground  are  we  to  depart  from  that  sense 
and  adopt  the  time  of  actual  imprisonment  under 
an  order  of  commitment  in  thia  particular  case  ?  Aa 
&r  as  I  can  see,  the  learned  judge  proceeded  only 
on  this  ground,  that  the  word  "  therein "  occurs 
in  the  4th  section,  "  on  and  after  the  commence- 
ment of  thia  Aot  all  the  eipenaea  incurred  in 


reapect  to  the  maintenance  of  priaona  to  which 
thia  Act  applieS)  and  of  the  prisoners  therein, 
shall  be  den;^ed  out  of  moneys  provided  by  Par- 
liament."   "With  great  deference  to  the  learned 
jndge>  it  does  not  seem  that  the  word  "  therein  " 
has  at  all  the  meaning  which  he  baa  ascribed  to 
it.    Ita  meaning  ia  the  maintenanee  of  prisoners 
who  are  imprisoned  in  the  prisons  to  wnich  this 
Act  applies.    I  grant  therefore  that,  if  yon  cannot 
show  the  man  to  have  been  a  prisoner  in  any  such 
prison,  he  is  not  a  person  whose  maintenance  is 
provided  for;  but  when  you  turn  to  the  57th  section, 
and  take  it  in  connection  with  the  28th  section,  it 
seems  perfectly  clear  that  the  maintenance  of  a  pri- 
soner iodudes  expenses  incurred,  not  only  while  he 
was  in  prison,  but  when  he  was  on  his  way  toprison, 
and  includes  as  much  those  incurred  under  the 
original  order  of  commitment,  before  he  came  into 
prison  at  all,  as  those  which  may  be  incurred 
afterwards  in  removing  him  from  one  prison  to 
another^  The  28th  section,  to  which  Mr.  Baggallay 
refeiTed  us  in  reply,  says,  **  a  prisoner  shall  be 
deemed  to  be  in  legal    custody  whenever  he  ia 
being  taken    to   or   from,    or  whenever    he   ia 
confined    in,    any    prison    in    which    he    may 
oe   lawfully   confined."     He   ia   not   in   priaon 
de  fa^o  until  be  gets  into  prison;  but  for  the 
purposes  of  the  Act,  and  of  the  custody  which  the 
Act  speiEJca  of,  he  ia  equalljr  a  prisoner,  deemed  to 
be  in  legal  custody,  on  his  way  to  prison;  and 
sect.  57  expressly  says  that  the  maintenance  of 
he  prisoner,  which  must  refer  to  those  words  aa 
they  are  found  in  aect.  4,  includes  all  necessary 
expenses — I    omit    the   word   "  such "    for   the 
present ;  I  will  refer  to  it  afterwards — "  incurred 
in  respect  of  a  prisoner  for  (inter  alia)  custody, 
safe  conduct  and  removal  from  one  place  of  con- 
finement to  another,  or  otherwise,  from  the  period 
of  his  committal  to  prison  until  his  death  or  dis- 
charge from  prison."    It  strikes  me,  taking  the 
words  of  the  former  Act  (11  &  12  Vict.  c.  42)  with 
sect.  28  of  this  Act,  that  the  man  who  has  become 
a  prisoner  by  being  received  into  prison  is  to  have 
his  maintenance   provided    for  in   the  sense  of 
covering  all  the  expenses  before  and  afterwards 
according  to   that    definition.     I    therefore  am 
unable  to  accede  to  the  interpretation  of  the  word 
"committed,"  which    was     the    foundation    of 
Lush,  J.'s  judffment.    It  seems  to  me  not  to  be 
made  necessary  by  the  use  of  the  word  "  therein  " 
in  sect.  4,  and  if  not  made  necessary  by  that  word, 
it  is  excluded  by  the  rest  of  the  Act,  as  well  as  by 
the  natural  sense  of  the  words.    Then  we  come 
to  the  ground  on  which  Manist^,  J.  rested  his 
judgment,  and  there  I  agree  that,  if  these  expenses 
cannot  be  brought  within  the  words  of  sect.  57, 
"such  necessary  expenses  as  would  if  this  Act 
had  not  passed  have  been  payable  by  a  prison 
authority,"    then    undoubtedly     the     appellant 
must  fail.    But  is  there  really  sufficient  ground 
for  saying  that  the  expenses  do  not  fairly  and 
reasonably  come  within  those  words  P  Now,  these 
expenses   are    the   expenses    of    conveying   the 
prisoner  under  the  warrant  of  commitment  to  the 
prison,  which  had  been  provided  for  by  27  Geo.  2, 
a  8,  and  11  &  12  Yict.  c.  42,  in  this  manner — I 
have  not  the  very  words  of  the  Acts  before  me, 
but  I  think  I  state  the  substance  correctly :— A 
justice  of   the  peace,  or  one  or  more  justiceei, 
might  give  a  warrant  on  the  county  treasurer  to 
pay   those   expenses   to    the    constable   in   all 
conntiea    except    Middlesex,    and    the    coucty 
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treasurer  receiTing  that  warrant  was  boand  to 
pay^  them,  and  ne  was  to  be  allowed  them 
m  his  aoooonts ;  with  recard  to  his  aooouits  ander 
the  Acts  Gonstitating  £at  officer  they  are  bo  be 
allowed  and  passed  by  the  jastices,  or  under  the 
aathority  of  the  justices  in  Quarter  sessions 
assembled.  The  whole  matter  relates  to  that  part 
of  the  daty  of  the  iastioes  which  is  concerned  with 
prisoners,  and  with  the  conTeyance  of  prisoneni  to 
prison.  De  facto  and  before  the  words  "  prison 
aathority"  became  technical  nnder  any  statnte 
the  justices  were  the  prison  authority  within  their 
own  county,  and  by  the  Act  28  &  29  Yict.  c.  126, 
they  are  expressly  made  the  prison  authority 
within  the  meaning  of  those  words,  as  used  in 
that  statute,  and  evidently  as  repeated  in  this.  As 
to  all  the  other  prison  expenses  within  the  prison, 
beyond  a  doubt  the  justices  were  the  prison 
authority;  those  expenses  were  all  paid  out  of 
the  county  rate,  the  same  fund  which  pays  these 
expenses.  These  expenses  are  in  pari  materidf 
and  cannot,  I  think,  be  supposed  to  have  been 
thrown  on  the  county  rates  under  an  order  of 
one  or  more  justices  made  on  the  county  treasurer 
in  any  other  view  than  as  expenses  ejusdem  generis, 
which  ought  to  be  borne  elsewhere  than  in  Mid- 
dlesex in  the  same  manner  as  prison  expenses. 
Although  it  is  true  that  the  hana  to  pay  them  is 
the  hand  of  the  county  treasurer,  he  is  not  with- 
out warrant,  I  agree,  not  from  the  justices  in 
quarter  sessions,  but  from  one  of  the  same  body 
acting  under  a  statutory  authority  in  discharge  of 
a  duty  which  belongs  to  justices  as  such,  but  he 
is  paid  by  the  county  treasurer  out  of  the  fund, 
which  is  under  the  control  of  the  Court  of  Quarter 
Sessions  and  allowed  necessarily  by  them ;  still  it 
is  allowed  by  them,  and  enters  into  his  accounts, 
which  they  pass ;  and  when  in  the  57th  section  of 
this  Act  we  have  the  words  "  payable  by  a  prison 
authority,"  the  reasonable  interpretation  of  those 
words,  1  think,  is  to  refer  them  not  to  the  hand 
which  is  to  pay,  but  to  the  person  out  of  whose 
fund  the  payment  is  to  be  maae.  The  whole  ques- 
tion, which  is  fairly  open  to  controversy  and  doubt, 
being  whether  the  allowance  of  those  expenses  by 
the  justices  in  (juarter  sessions  is  an  act  done  by 
them  as  the  prison  authority,  that  question  seems 
to  me  to  be  one  of  considerable  refinement, 
and  I  do  not  say  whether  I  should  have  been 
more  embarrassed  than  I  am  now  if  I  had 
not  found  anything  in  the  Act  to  assist 
me.  But  there  is  the  proviso,  which  proviso  says 
that  the  effect  of  this  shall  not  "exempt  a  prisoner 
from  payment  of  any  costs  or  expenses  in  respect 
of  his  conveyance  to  prison,  or  otherwise,  which 
he  would  have  been  liable  to  pay  if  this  Act  had 
not  passed."  Then  when  I  turn  to  the  Act  of  27 
Qeo.  2,  c.  3,  and  the  Act  of  11  &  12  Yict. 
0.  42,  which  deals  with  the  very  expenses  now  in 
question,  I  find  that  in  Ihose  Acts  the  primary 
liability  is  thrown  on  the  prisoner  if  he  has 
means ;  and  it  is  only  in  default  of  those  means 
that  the  liability  is  thrown  on  the  county 
treasurer.  The  learned  judjjjes  below  fairly  state 
that  the  effect  of  their  conclusion  is  to  render  this 
proviso  nugatory ;  but  I  think  I  see  in  that  proviso 
sufficient  light  to  satiRfy  me  that  it  was  expressly 
intended  under  the  general  words  of  the  section 
to  cover  these  expenses  which  those  words  most 
clearly,  as  I  think,  would  include,  unless  it  is  to 
be  held  that  they  are  not  included  because  the 
justices  may  be  said  not  necessarily  to  be  acting 


a  prison  authority  when  they  pass  the 
treasurer's  acoounta,  and  because  the  treasurer  is 
not  himself  a  prison  authority  but  the  justioes 
are.  The  proviso  seems  to  me  to  remove  any 
difficulty  which  might  have  been  felt  on  thi^ 
ground.  With  regud  to  the  oironmstanoe  that 
the  county  of  Middlesex  is  dealt  with,  I  know 
not  for  wnat  reason,  in  an  exoeptional  manner  by 
the  Aot  of  27  Geo.  2,  a  «%  and  11  A  12  Yiok 
0.  42,  and  that  the  parish  has  to  pay  this  class  of 
expenses  under  those  Acts,  and  not  the  oounty 
rate,  all  I  can  say  is  that,  that  being  so,  the  ooiMy 
of  Middlesex  will  not  get  the  benefit  of  this  Act  A 
1877.  Why  it  should  not  I  do  not  know,  bat  it  is 
clear  that  in  the  county  of  Middlesex  these  ex- 
penses are  not  paid  in  any  sense  whatever  by  a 
prison  authority ;  but  that  the  Aot  does  not  apply 
to  the  county  of  Middlesex  can  be  no  reason  why 
it  should  not  apply  wherever  those  expenses  are 
payable  by  the  justices  in  quarter  sessions 
assembled ;  and  the  proviso  is  perfectly  sensible 
if  it  applies  to  all  counties  in  England  except  the 
county  of  Middlesex.  I  think  therefore  that  this 
appeal  ought  to  be  allowed. 

Bago^llat,  L.J. — I  am  of  the  same  opinion. 
Sect.  4  of  the  Prisons  Act  1877  provides  for  the 
payment,  out  of  moneys  to  be  provided  by  Parlia- 
ment, of  certain  expenses  incurred  in  respect 
of  prisoners  committed  to  prison.  The  words 
used  in  sect.  4  are  very  general,  the  expression 
there  being  "  expenses  incurred  in  respect  of  the 
maintenance  of  prisons  to  which  this  Act  applies ;" 
but  when  we  come  to  sect.  57  of  the  same  Act  of 
Parliament,  we  find  what  the  word  "maintenance" 
is  to  include.  Sect.  57  provides  that  the  word 
*'  maintenance  "  shall  indnde  "  all  such  necessary 
expenses  incurred  in  respeot  of  a  prisoner  for 
food,  clothing,  custody,  safe  conduct*  and  removal 
from  one  place  of  confinement  to  another  or 
otherwise,"  within  certain  limits  of  time ;  but  the 
expenses  which  are  to  be  so  provided  for  out  of 
money  to  be  provided  by  Parliament  are  subject 
to  two  qualifications.  The  first  qualification  is 
that  they  must  have  been  incurred  during  the 
period  commencing  with  the  committal  of  the 
prisoner  to  prison,  and  ending  with  his  death  or 
discharge  from  prison.  The  second  qualifioation 
being  that  they  must  be  such  expenses  as  would, 
if  the  Act  had  not  passed,  have  been  payable  by 
a  prison  authoritv.  It  is  not,  in  my  opinion,  very 
material  to  consider  whether  the  expense  of  con- 
veying a  prisoner  to  prison,  there  to  await  his 
bemg  put  on  trial  for  felony,  comes  accurately 
within  an  expense  incurred  in  respeot  of  his 
custody,  safe  conduct,  or  removal  from  one  place 
of  confinement  to  another.  It  would  appear  to 
come  clearly  within  those  words,  and  also  within 
the  more  general  words  "or  otherwise,"  which 
can  apply  to  other  expenses  ^uadem  generis.  I 
think  therefore  there  can  be  no  doubt  whatever 
that  the  expense  of  oonveying  these  two  prisoners, 
the  one  to  Westminster  and  the  other  to  Glerken- 
well,  were  expenses  in  respeot  of  the  prisoner  so 
committed  to  prison,  provided  the  two  qualifica- 
tions to  which  I  have  alreadv  referred  are  satisfied. 
Then  the  first  is,  as  I  said  before,  that  it  must 
have  been  incurred  purely  between  the  period  of 
his  committal  to  prison  and  his  death  or  disoharge 
from  prison.  The  learned  judges  in  the  oonrt 
below,  or  one  of  them  at  least,  seem  to  have  been 
of  opinion  that  the  committal  to  prison  was 
limited  to  the  time  when  he  was  aotoally  in  priaon. 
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I  am  unable  to  take  that  yiew  of  the  meaning  of 
the  words.  Apart  from  any  partioalar  matter  to 
be  fonnd  in  any  Aot  of  Parliament  on  the  subject, 
I  should  be  aispoBcd  to  think  that  the  order 
of  committal  by  the  magistrate  nnder  whioh  the 
coneti^le  acted  in  conveying  the  prisoner  to 
a  prison  was  the  commitment  to  prison;  bat 
that  view  appears  to  be  entirely  borne  oat  by  the 
25th  and  26th  sections  of  Sir  John  Jerris's  Act 
(11  A  12  Yiot.  c.  42),  and  the  schedules  to  that  Act, 
for  we  there  have  in  the  25th  section,  as  has  been 
already  pointed  out  by  the  Lord  Chancellor,  the 
warrant  referred  to  as  that  which  commits,  or  the 
aot  of  the  magistrate  described  when  he  uses  his 
warrant  as  committing  a  prisoner  to  prison.  That 
Tiew  is  carried  forward  in  the  26th  section,  and 
when  we  turn  to  the  form  of  the  warrant  of  com- 
mittal, and  of  the  receipt  given  by  the  gaoler  on 
the  reception  of  the  prisoner,  and  to  the  certificate, 
or  rather  the  order  to  the  treasurer,  for  the  pay- 
ment of  the  expenses  incurred  by  the  oonstabfe, 
we  find  that  view  of  the  case  is  entirely  borne 
oat.  The  warrant  is  called  the  warrant  of  commit- 
ment, and  then  the  receipt  and  payment  of  the 
constable's  expenses  are  referred  to.  I  am  reading 
the  schedule  of  ihe  Act.  ^'  Qaoler*s  receipt  to  the 
constable  for  the  prisoner,  and  justices  order 
thereon  for  payment  of  the  constable's  expenses  in 
executing  the  commitment :"  (Form  T.  2.)  Exe- 
cuting the  commitment  was  pimply  the  conveyance 
of  the  prisoner  from  the  place  at  which  he  was 
committed  to  the  prison  to  which  he  was  com- 
mitted. Then  as  regards  the  other  qualification, 
they  must  be  such  expenses  as  would,  if  the 
Aot  had  not  passed,  have  been  payable  by  the 
prison  authority.  It  is  not  necessary  to  refer  to 
what  has  been  already  said  by  the  Lord  Chancellor. 
These  were  expenses  whidi  were  substantially 
payable  by  the  justices  in  quarter  sessions,  who 
by  another  Act  of  Parliament  are  made  in  terms 
that  which  they  previously  were,  the  prison 
autboritv,  and  tbey  have  been  always  paid  by 
them.  No  doubt  the  order  is  made  by  an  indivi- 
dual magistrate,  or  two  or  more  justices,  upon 
the  treasurer  to  pay  it,  and  the  Act  of  Parliament 
requires  that  when  that  money  has  been  paid  by 
the  treasurer  it  shall  be  allowed  by  the  quarter 
sessions  out  of  the  county  rate,  tne  same  rate 
which  did  bear  all  the  other  prison  expenses.  For 
these  reasons  I  am  of  opinion  that  the  appeal 
should  be  allowed. 

Bbstt,  L.  J. — ^If  I  could  put  my  opinion  forward 
in  a  different  form  to  that  in  wnich  the  Lord 
Chancellor  has  expressed  his  judgment,  I  should 
think  it  only  respectful  to  the  learned  judges 
below  to  do  so,  but  I  cannot.  I  agree  with  every 
step  of  the  reasoning  that  has  been  expressed  bv 
the  Lord  Chanoellor,  and  with  the  form  in  which 
every  step  has  been  expressed. 

Judgment  reversed* 

SoUcitorB  for  plaintiff,  Hare  and  FeUt  for  the 
Treaauiy  solicitor. 
Solicitor  for  defendant,  F,  F.  Smallpeice, 
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Saturday,  Dec.  11, 1880. 

(Before  Colsbidob,  C.J.  and  Makistt,  J.) 

Esq.  v.  Gi.i7NT.  (a) 

School  Board  —  Election  —  Oorrupt  practieee  — 
Summary  conviction  by  jueticee — DUfranchiee" 
ment  foUowing  conviction — Elementa/ru  Educa- 
Hon  Act  1870  (38  ^  34  Vict.  c.  75),  as.  91,  92. 

0,  woe  a  candidate  at  an  election  to  a  school  board 
at  B,t  and  as  sv^h  candidtUe  was  summoned 
before  the  justices  and  charged  with  the  offence 
of  having  treated  at  the  election.  He  was  con^ 
victed  and  sentenced  to  pay  a  fine  of  20s. 

The  9Ut  section  of  33  ^  34  Vict.  c.  75,  provides 
that  a  conviction  under  this  section  shaU  be 
followed  by  disfranchisement  for  a  term  of  sigo 
years. 

The  defendant  moved  to  quash  the  conviction  on  the 
ground  that  disfranchisement  was  not  intended 
by  the  staiute  to  follow  a  conviction  by  justices 
obtained  by  summary  process. 

Held,  that  the  justices  were  right,  and  might  sum- 
marihf  convict  for  an  offence  under  sect.  91. 

The  facts  of  the  case  are  shortly  as  follows  : 

In  Feb.  1880  there  was  a  school  board  election 
at  Boston,  in  the  county  of  Lincoln,  at  which  the 
defendant  Gaunt  was  a  candidate. 

On  the  18lh  Feb.  the  defendant  was  summoned 
before  the  justices  in  pettv  sessions,  and  sum- 
marily convicted  on  two  charges  of  treating  on 
the  28th  and  29kh  Jan.  respectively.  The  defen- 
dant was  fined  20s.  and  costs  upon  each  conviction. 
These  convictions  were  removed  into  this  division 
bv  certiorari  on  the  12th  Aug.,  and  the  defendant 
obtained  a  rule  nisi  calling  upon  ihe  prosecutor  to 
show  cause  why  they  should  not  be  quash^  on 
the  ground  that  sect.  91  did  not  empower  the 
justices  to  convict  summarily  for  an  offence 
under  it. 

By  sects.  88,  89,  and  90  of  33  &  34  Yict.  c.  75, 
penalties  are  imposed  for  the  offences  dealt  with 
therein  upon  summary  conviction. 

By  sect.  91, 

Any  person  who,  at  the  election  of  any  member  of  a 
Bohool  board,  or  an^  officer  appointed  for  the  purpose  of 
Buoh  election,  is  gnilty  of  oormpt  praoticeSi  shall,  on  con- 
yiction  for  each  offence,  be  liaole  to  a  penalty  not 
exceeding  two  poxmda,  and  be  disqualified  for  the  term  of 
six  years  after  each  election  from  exercising  any  fran- 
chise at  any  election  nnder  this  Act,  or  at  any  mnnioipal 
or  parliamentuy  election. 

The  term  *'  corrupt  practices "  in  this  section 
includes  all  bribery,  treating,  and  undue  iufluence 
which  under  any  Act  relating  to  a  parliamentary 
election  renders  such  election  void. 

By  sect.  92, 

Any  penalty,  and  any  money  which,  nnder  this  Act,  is 
recoverable  summarily,  and  all  proceedings  under  the 
Act  whioh  may  be  taken  in  a  summary  manner,  may  be 
recovered  and  taken  before  two  justices  in  manner 
directed  by  an  Act  of  the  eleventh  and  twelfth  years  of 
the  reifirn  of  Her  present  Majesty,  chapter  forfy-three, 
intituled  "  An  Act  to  facilitate  the  performance  of  the 
duties  of  justices  of  the  peace  out  of  sessions  within 
England  and  Wales  with  respect  to  summary  convictions 
and  orders,  and  the  Acts  amending  the  same. 

Tw,nant  Moore  in  support  of  the  rule.— 'fhe 
conviction  is  wrong  for  f^ant  of  jurisdiction  on  the 

(a)  Beported  by  W.  P.  Evxbslit,  Eiq.,  BaxTiBter«t^Law. 
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part  of  the  joatioes.  The  oQnTiotion  rests  on  the 
9l8t  section  of  the  Elementary  Sdncation  Act 
1870,  and  the  qnestion  is,  whether  the  jostices 
have  snmmary  jorisdiction  over  the  offence 
specified  in  that  section.  Now  sect.  88  imposes  a 
penalty  not  exceeding  50L  for  making  an  incorrect 
retnm,  sect.  89  a  penalty  not  exceeding  20L,  on 
personation  of  a  voter,  and  sect.  90  a  penalty  not 
exceeding  50L,  and,  in  default,  imprisonment.  In 
each  of  these  sections  the  words  used  are  "on 
snmmary  conviction."  Then  comes  sect.  91, 
where  the  words  are  *'  on  conviction.''  I  submit 
that  the  Legislature  intended  to  distinguish  this 
<^ence  under  sect.  91,  which  carries  with  it  the 
penalty  of  disfranchisement,  and  not  to  allow  such 
a  severe  punishment  to  be  inflicted  summarily : 

Tumbua  T.  Welkmd,  24  L.  T.  Bep.  N.  S.  731 ; 
CuUtn  T.  Trimhls,!,,  Bep.  7  Q.  B.  416 ; 
Beg,  V.  Ingall,  42  L.  T.  Rep.  N.  S.  538. 

No  one  appeared  for  the  prosecution. 

CoLBBiDQB,  G.J. — ^I  am  of  opinion  that  the  con- 
viction was  right,  and  must  be  affirmed.  The 
argument  put  forward  by  the  defendant  is  based 
on  the  fact  that  in  four  consecutive  sections  four 
separate  offences  relating  to  a  school  board 
election  are  set  out,  and  four  distinct  penalties 
enacted,  namely,  two  of  50L  each,  one  of  201.,  and 
one  of  4/ds,  followed  by  disfranchisement.  It 
is  contended,  because  in  reference  to  the  three 
proceeding  offences  the  words  nsed  are  **  on  sum- 
mary conviction,"  but  in  sect.  91  where  there  is  a 
penaltv  of  21.  the  words  are  "on  conviction," 
that  therefore  the  justices  cannot  convict  sum- 
marily under  it.  Although  it  is  to  be  observed 
that  disfranohiaement  follows  as  a  conseauenoe  of 
the  conviction,  it  is  not  inflicted  as  a  suostantive 
penalty  by  the  decision  of  the  magistrates.  There 
might  be  something  in  the  contention  put  forward 
if  the  matter  stopped  at  this  point,  but  sect.  91 
is  followed  in  numerical  sequence  by  sect.  92, 
which  deals  with  the  recovery  of  penalties  and 
moneys  recoverable  summarily  under  the  Act,  and 
provides  that  they  may  be  recovered,  "  and  all 
proceedings  under  this  Act,  which  may  be  taken  in  a 
summary  way,"  may  be  taken  before  two  justices 
in  manner  directed  by  11  &  12  Yict.  o.  43.  ^  Now, 
if  that  section  does  not  apply  to  sect.  91,  it  is  in  its 
wrong  place.  Its  position  is  a  strong  ground  for 
supposmg  that  the  four  preceding  sections  were 
intended  to  stand  on  the  same  footing.  The 
words  are  not  so  clear  as  they  might  be,  but  on 
the  whole  I  come  to  the  conclusion  that  sect.  91 
is  the  fourth  of  a  code  of  penalties  dealt  with 
afterwards  as  a  whole  code  by  sect.  92,  and  that 
sect.  91  must  be  governed  by  the  same  rules  as 
those  that  precede  it,  and  that  its  meaning  is  that 
the  penalty  can  be  inflicted  on  summary  con- 
viction, and  that  those  words  must  be  read  into 
sect.  91,  and  the  decision  of  the  magistrates 
affirmed. 

Maiostt,  J. — I  am  of  the  same  opinion. 

Conviction  affirmed. 

Solicitor  for  the  defendant.  A,  F,  Oox,  for  P.  B. 
Byeff  Boston. 
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Thuriday,  Nov.  25, 1880. 

(Before  Pollock*  B.) 

Lbak  V,  Boirnro.  (a) 

Praetiee — Case  staled  hy  quarter  ssMknit— OoiCi 
to  follow  (hs  went— Action  to  recover  eoeit^ 
TcuMiion  not  a  condiHon  precedent  to  right  i^ 
netion. 

The  quarter  aessione,  on  appeal,  quashed  an  order 
made  against  the  defendant  hy  the  petty  sessum 
subject  to  a  case  for  Ike  consideration  of  ike 
Queen's  Bench  Dimsion,  and  further  ordered  (hat 
the  costs  of  the  appeal  then  before  it  shovJId  ahide 
the  event  of  the  decision  of  mat  court. 

The  case,  which  was  stated  and  signed  \yy  ihe 
chairman  of  the  quarter  sessions,  after  statwg  (he 
question  submitted  to  the  ^een's  Bench  Dimsion, 
contained  {inter  alia)  the  following  clause  t  "  The 
court  are  ,  ,  .  in  all  respects  to  exercise  the 
power  of  the  sessions  to  confirm,  amend,  alter, 
vary,  modify,  or  reverse  their  decision  in  suck 
manner  ana  to  stkch  extent  as  to  such  court  shall 
seem  expedient  and  proper ;  coets  to  foUow  the 
event.'*  At  the  hearing  of  the  case  the  QuesHf's 
Ben^  Division  qucuhwl  the  order  of  the  quarter 
sessions,  hut  the  judgment  woe  silent  as  to  costs 
In  an  action  hrought  to  recover  ihe  costs  tii- 
curred  in  the  argument  of  the  case,  and  also 
the  costs  of  certain  applications  made  to  (he 
quarter  sessions  from  time  to  time  untU  the 
judgment  of  the  Queen's  Bench  Division  in  (he 
plaintijfs  favour  was  obtained : 

Held,  that  the  words  "  costs  to  follow  (he  eoenf* 
referred,  and  were  intended  to  refer,  to  costs  such 
as  were  claimed  by  the  plMntifftn  the  ac^ion.^ 

Held,  also,  that  these  words,  althotigh  contained  in  a 
case  stated  and  signed  only  by  the  chairman  of 
the  quarper  sessions,  amounted  to  cm  agreement 
which  was  binding  on  the  parties  to  the  case,  ami 
that  the  defendant  was  iherefore  liable  to  pay  ike 
costs  so  incurred. 

Held,  also,  that  taxation  of  the  costs  so  inemrsd 
wcLS  not  a  condition  precedent  to  the  plaintiff*t 
right  to  bring  an  (Ktion  to  recover  them, 

FURTHBA  COKSIDEBATION. 

This  action  was  brought  to  recover  two  sums  of 
1212.  68.  7d.  and  20L  10«.  2d.,  beinff  the  oosts  of 
and  incidental  to  an  appeal  to  the  Queen's  Bench 
Division  by  special  case  from  a  decision  of  a  court 
of  quarter  sessions.  The  sums  claimed  were 
alleged  to  be  due  under  an  agreement  liiat  the 
coets  should  follow  the  event  of  the  special  case 
and  of  other  proceedings  incidental  to  the  suit. 
The  facts  of  the  case,  so  far  as  are  materia],  were 
as  follows : — 

The  plaintiff  sued  as  clerk  to  the  trustees  of  the 
**  Littlehampton  Ferry  and  Eoads  Undertaking," 
established  under  5  Gteo.  4,  c.  zoiv.,  and  the 
defendant,  before  and  at  the  time  when  the  canso 
of  action  arose,  was  surveyor  of  highways  for  the 
parish  of  Bustington,  in  the  county  of  Sussex. 

On  the  13th  Nov.  Ib76  an  information  which 
had  been  laid  under  the  4  &  5  Vict,  a  59,  at  the 
instance  of  one  Bobert  French,  sinoe  deceased, 
who  was  at  that  time  clerk  to  the  trnsteefl^ 
against  the  defendant  as  such  snrvevor,  to  the 
effect  that  the  funds  in  the  hands  of  the  tmsteei 
were  insufficient  for  the  repair  of  the  roads  within 
the  parish  of  Bustington,  came  on  for  hearing. 

(a)  Beportedljy  W.  K  Qobixhi,  Esq.,  Banirtwr  u  Law. 
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The  joatioes  in  petty  aestioiiB  made  an  order  that 
there  ■honld  be  paid  to  the  plaintiff  by  the  defen- 
dant, by  two  inatalmente,  a  anm  of  150Z.  oat  of 
the  rates  or  assesBments  levied  or  to  be  levied 
nnder  4  ds  5  Yiot.  a  59,  together  with  a  farther 
sum  for  ooets.  No  dispute,  however,  aroee  as  to 
these  amounts,  which  have  sinoe  been  paid  by  the 
.defendant 

The  defendant  appealed  from  this  dedsiou  to 
the  Court  of  Quarter  Sessions,  which  quashed  the 
order  of  the  petty  sessions,  subiect  to  a  case  to  be 
stated  for  the  consideration  of  tne  Queen's  Bench 
Division.  The  order  then  made  by  the  quarter 
sessions  as  to  that  appeal  was  "  that  the  costs  of 
the  said  appeal  shall  abide  the  event  of  the  de- 
cision of  the  said  Queen's  Bench  Division."  The 
costs  incurred  at  the  hearing  of  this  appeal  have 
been  paid  by  the  defendant,  and  no  dispute  arose 
as  to  them. 

^  A  special  case  was  duly  drawn  up  for  the  con- 
sideration of  the  Queen's  Bench  Division,  and 
contained  (inter  (dia)  the  following  clause :  *'  The 
court  are  to  be  at  liberty  to  draw  any  inferences 
of  &ct  or  deductions  of  law  and  in  all  respects  to 
exercise  the  power  of  the  sessions  to  confirm, 
amend,  alter,  vary,  modify,  or  reverse  their  decision 
in  such  manner  and  to  such  extent  as  to  such 
court  shall  seem  expedient  and  proper,  costs  to 
follow  the  event"  Tne  case  was  stated  and  signed 
\pr  the  chairman  of  quarter  sessions,  and  on  behalf 
of  the  plaintiff  it  was  alleged,  although  this  was 
denied  by  the  defendant,  that  the  case  was  also 
signed  by  counsel  on  each  side. 

At  the  hearing  of  the  special  case,  the  Queen's 
Bench  Division  quashed  the  order  of  the  quarter 
sessions  and  confirmed  the  order  of  the  petty 
sessions,  but  the  judgment  was  silent  as  to  costs. 
The  costs  incurred  in  the  Queen's  Bench  Division 
amounted  to  12U.  6e,  Id,,  which  sum  the  plaintiff 
sought  to  recover  from  the  defendant  under  the 
agreement  made  at  the  quarter  sessions  and  as 
contained  in  the  special  case. 

The  decision  of  the  Queen's  Bench  Division  was 
afterwards  affirmed  by  the  Oourt  of  Appeal,  and 
the  costs  of  this  latter  appeal  were  taxed  and  paid 
by  the  defendant,  who  alleged  that  the  judgment 
expressly  gave  the  plaintiff  his  costs  of  appeal  to 
the  Court  of  Appeal,  but  was  sUent  as  to  the 
costs  in  the  Queen  s  Bench  Division. 

The  smaller  sum  of  202. 10«.  2(2.  was  incurred  by 
applications  made  from  time  to  time  to  the  quarter 
sessions  while  the  case  was  waiting  the  determi- 
nation of  the  Queen's  Bench  Division,  the  judg- 
ment not  being  delivered  until  after  the  decision 
of  the  House  of  Lords  in  the  case  of  The  Over$eer$ 
of  the  Poor  of  WdUail  v.  London  andNorth-  Western 
BaOway  Comvany  (39  L.  T.  Bep.  N.  S.  453; 
4  App.  Cas.  30)  on  a  question  of  law  which  might 
have  affected  the  right  to  appeal  in  the  case  then 
before  the  Queen's  Bench  Division. 

The  present  action  came  on  for  trial  at  the  last 
snmmer  assises  at  Lewes,  before  Pollock,  B.,  by 
whom  it  was  reserved  for  further  consideration,  and 
now  (Nov.  25), 

JB,  0.  WiUoughby  and  Lavorence  Jackson,  on 
behalf  of  the  plaintiff,  contended  that  Uie  de- 
fendant was  bound  by  the  agreement  made  be- 
tween the  parties  that  the  costs  should  follow  the 
event,  and  that  the  expression  meant  all  the  costs 
necessary  to  obtain  judgment  and  would  therefore 
inohida  toe  costs  both  of  the  special  case  and  of 


the  various  applications  to  the  quarter  sessions. 
They  referred  to 

« 

Ths  Overseen  ef  the  Poor  ej  TToImU  t.  JDoadon  ani 
Vorih-Westem  Railway  Cwmpawy,  89  L.  T.  Bep. 
N.  S.  458 ;  4  App.  Oas.  80. 

Qrantham,  Q.C.  and  Qore,  for  the  defendant, 
contended  that  it  did  not  appear  from  the  facts 
stated  by  the  plaintiff  that  tnere  was  any  agree- 
ment between  the  parties  to  pay  the  costs  claimed* 
The  costs  referred  to  in  the  orders  were  the  costs 
of  the  appeal  from  the  petty  sessions  to  the  quarter 
sessions,  and  not  the  costs  of  the  appeal  to  the 
Queen's  Bench  Division.  The  present  case  came 
within  the  general  rule  as  to  costs  of  appeal  laid 
down  in  Your^  v.  MoeUer  (6  E.  &  B.  681, 683),  that 
where  the  judgment  below  is  affirmed  the  respou'^ 
dent  gets  the  costs,  but  the  appellant  does  not  get 
them  upon  a  reversal  of  the  judgment  of  the  court 
below.  As  to  the  larger  sum  of  1212.  60.  7i.,  if 
there  was  any  agreement  arising  from  the  order 
of  the  quarter  sessions  on  the  special  case,  it  was 
only  an  agreement  to  pay  such  costs,  if  any,  as 
should  be  ordered  to  be  paid  bv  and  taxed  nnder 
an  order  of  the  Queen's  Bencn  Division,  but  no 
such  order  had  been  made.  Moreover,  it  was  a 
condition  precedent  to  the  plaintiff's  right  to 
recover  this  sum  that  the  same  should  be  taxed, 
but  this  had  not  been  done.  Lastly,  if  there  was 
any  agreement,  the  two  sums  claimed  were  not 
costs  within  the  meaning  of  such  agreement 

WiUouglihy  was  not  called  upon  to  reply. 

Pollock,  B. — ^The  present  action  is  one  brought 
to  recover  first  a  sum  of  121Z.  6«.  7d.,  the  amount 
of  costs  incurred  in  the  arjo^ment  of  a  special  case 
in  the  Queen's  Bench  Division,  and  secondly  a 
further  sum  of  20L  10«.  2(2.  incurred  by  applica- 
tions made  from  time  to  time  to  the  Court  of 
Quarter  Sessions  while  the  case  was  waiting  for 
the  determination  of  the  Queen's  Bench  Division. 
I  think  that  praotioallv  these  two  amounts  cannot 
be  separated,  because  both  the  parties  were  aware 
of  what  was  going  on,  and  they  were  aware  that 
these  costs  were  being  incurred  in  such  applica- 
tions from  time  to  time,  and  were  assented  to  and 
have  in  fact  been  taxed  by  the  clerk  of  the  peace. 
The  larger  sum  of  321L  6ir.  7d.  has  not  been  taxed, 
and  Mr.  Gore  says  that  the  taxation  is  a  condition 
precedent  to  the  plaintiff's  right  to  recover  it ;  but 
I  do  not  think  that  that  contention  is  right 
because,  although  these  costs  ought  certainly  to 
be  taxed,  as  no  doubt  the  plaintiff  is  nerfectly 
willing  they  should  be,  before  they  are  ultimately 
paid,  there  is  abundajit  authority  to  show  that 
taxation  is  not  a  condition  precedent.  Now,  I 
come  to  what  is  the  real  point  of  contention 
between  these  parties,  namely,  whether  the  costs 
incurred  in  the  argument  of  this  case  in 
the  Queen's  Bench  Division  are  payable  by 
the  defendant  on  the  facts  that  have  occurred. 
At  first  I  hoped  that  I  might  get  assistance 
in  deciding  this  case  fh>m  information  as  to  the 
former  or  even  present  practice  of  the  Queen's 
Bench  Division  m  such  matters,  but  I  find  that 
there  does  not  seem  to  be  any  practice  on  the 
subject  I  certainly  can  gain  nothing  by  consider- 
ing whether  this  case  is  a  hard  one,  or  whether  it 
is  a  case  proper  or  not  proper  to  be  argued, 
because,  if  there  be  no  practice  on  the  subject, 
then,  60  hypothesi,  the  right  of  the  plaintiff  to 
recover  must  depend  on  the  contract  between  the 
parties.     Now,  again,  -  Mr.  (jbre  contends  that 


36^ 


MAGISTRATES'  CASES. 


Ex.  Div.] 


Eaton  v.  Babkbb  A  othsbs  &  Matob  &  Oobpoiution  or  Gbavthax. 


[Ex.Dir. 


tbere  ie  no  contract,  because  it  is  an  order  of 
quarter  sessionB ;  bat  I  cannot  tbink  tbftt.    Many 
of  tbe  cases  tbat  occar  in  oar  ooarts,  especially 
cases  drawn  up  practically  on  tbe  order  of  tbe 
ooart,  are  drawn  up  by  consent  of  tbe  parties,  and 
Bach  orders  wben  orawn  up  mast  be  taken  to  be 
tbe  contract  of  tbe  parties.    It  tberefore  seems  to 
me  tbat  tbe  case  resolves  itself  into  tbis — ^wbat 
was  tbe  meaning  and  intention  of  tbe  parties  for 
wbose  benefit  tbe  special    case  was   stated,  as 
expressed  by  tbe  langaage  wbicb  tbey  bare  used  P 
I  am  told  tbat  tbe  surrounding  circumstances  here 
do  not  give  macb  assistance ;  tbe  parties,  tbere- 
fore, must  be  goyemed  in  tbis  as  in  otber  cases, 
not  only  by  wbat  tbey  meant,  but  by  wbat  tbey 
expressed.    We  bare  bere  a  decision  of  tbe  Court 
of  Quarter  Sessions,  and  we  bave  a  decision  of  tbat 
court  also  as  to  its  own  costs ;  tbat  is  to  say,  tbe 
costs  incurred  in  tbe  steps  tbat  were  taken  for 
arguing  upon  tbe  decision  come  to  by  its  own 
court.    On  tbat  part  of  tbe  case  it  is  stated  in  tbe 
statement  of  claim,  and  it  appears  on  tbe  order  of 
tbe  court,  tbat  *'  it  is  f  urtber  ordered  by  tbis  court 
tbat  tbe  costs  of  tbe  said  appeal  sball  abide  tbe 
event  of  tbe  decision  of  tbe  said  Queen's  Bencb 
Division."    Tbat  order  is  perfectly  clear,  and  must, 
of  course,  be  confined  to  costs  incurred  in  tbe  tben 
court  of  appeal,  namely,  tbe  Court  of  Quarter 
Sessions,  reference  being  made  to  tbe  costs  of  the 
said  appeal,  and  the  saying;  that  tbey  sball  abide 
the  decision  of  tbe  Queen's  Bench  Division  is  merely 
a  mode  of  saying  tbat  it  must  be  decided  somehow. 
It  has  no  reference  whatever  to  the  fitness  or  the 
reason  why  they  should  be  paid  in  that  way, 
altboot^b  the  making  the  costs  depend  on  the  deci- 
sion of  tbe  Queen's  Bench  Division  was  a  very 
reasonable  and  proper  course  to  take.    Now,  that 
is  done  and  settled,  and  if  the  contention  of  the 
defendant  is  right,  any  other  words  introduced 
would  be  useless  and  but  mere  surplusage,  to 
which  no  meaning  ooald  be  attached.    I  believe  it 
to  be  a  sound  principle  of  law  that  effect  is  to  be 
given,  as  far  as  possible,  to  words  contained  in  an 
instrument,  and  that  it  is  not  sufficient  merely  to 
say  that  tbere  are  words  of  redundance,  or  tbat 
there  are  words  which  are  unnecessary.    I  look, 
tberefore,  to  see  what  effect  should  be  given  to 
them.    I  find  that  these  words,  "  costs  to  follow 
tbe  event,"  occur  in  a  paragraph  which  contains 
the  question  submitted  to  the  Queen's   Bench 
Division.     The  words  are  these,  "whether  the 
Court  of  Quarter  Sessions  were  right  in  their 
view  of  the  facts,"  and  then  comes,  "  the  court," 
that  is  the  Queen's  Bench  Division,  "are  to  be  at 
liberty  to  draw  any  inferences  of  fact  or  deduc- 
tions of  law,  and  in  all  respects  to  exercise  the 
power  of  the  sessions  to  confirm,  amend,  alter, 
vary,  modify,  or  reverse  their  decision  in  such 
manner  as  to  the  said  court  shall  seem  expedient 
and  proper;  costs  to  follow  tbe  event."    Now, 
what  are  tbe  costs  which  sball  follow  tbe  event  P 
I  find  tbat  tbe  costs  in  the  Court  of  Quarter 
Sessions  have  been  already  provided  for,  and  when 
I  find  these  words  accompanying  that  power  to 
deal  with  the  costs,   namely,    liberty  to    draw 
inferences,  and  to  amend,  alter,  and  so  forth,  I 
certainly  think  that  the  words  "  costs  to  follow  tbe 
event"  mean  the  costs    of   determining    these 
matters    submitted  to  tbe  consideration  of  tbe 
Queen's  Bencb  Division.    That  seems  to  me  to  be 
the  sound  construction  to  put  upon  these  words 
found  where  they  are,  and  I  certainly  think  it 


would  be  very  unsafe  and  an  onjuBt  rule  to  mf 
that,  because  tbe  special  case  is  not  signed  by  the 
counsel,  therefore  the  parties  to  it,  for  whose 
benefit  it  has  been  framed,  are  not  to  be  taken  as 
oontracting  parties.  The  result  therefore  wiU  be 
a  verdict  and  judgment  for  tbe  plaintiff  in  both 
these  matters,  subject  to  taxation. 

Judgment  far  the  plaintiff  wUh  eo$t$. 

Solicitors  for  the  plaintiff.  Wood,  Laihamt  and 
Biggs,  for  B,  Holmes,  Son,  and  Lear, 

Solicitors  for  the  defendant,  Palmer,  BtiU,  and 
Fry,  for  Lamh  and  Evett, 


Dee.  14  and  20, 1880. 

(Before  Stephen,  J.) 

Eaton  v.  Baskbs  and  othsbs  (Committeemen)  aid 
THE  Mayor  and  Corporation  op  Gb.antha]c.  (a) 

PuhUe  Health  Act  1875  (38  ^  39  VieL  e.  55),  m. 
131,  174,  200,  201 -^OorporoHon-^Oonirad 
exceeding  501.  not  ^*nd»r  sealr— Local  hoard,  con- 
tract by — Personal  liahility  of  committee  ap- 
pointed by  urban  sanitary  authorities. 

By  38  ^  39  Vict.  c.  55,  «.  174,  every  contract  made 
by  an  urban  authority  whereof  the  value  or 
amount  exceeds  50Z.  shaU  be  in  writing,  and  sealsd 
with  the  common  seal  of  suck  authoriiy.  By 
sect.  200,  power  is  given  to  every  urban  authoriJky 
to  appoint  a  committee  for  any  purposes  of  the 
Act  which,  in  the  opinion  of  such  authority, 
would  be  better  regulated  and  managed  by  a  comr 
mittee,  but  a  committee  so  appointed  shM  in  no 
case  be  authorised  to  enter  into  any  contraeL  By 
sect.  201  power  is  given  to  a  rwral  authority  to 
delegate  their  powers  and  duties  to  a  eommUtee. 
By  sect,  131,  power  is  given  to  any  local  authority 
to  provide  hospitals  or  temporary  places^  for  the 
reception  of  the  sich,  and  to  oombvne  with  other 
local  authorities  for  that  purpose. 

In  June  1878,  an  otUbreah  of  fever  having  oceurrei 
in  the  district  of  0.,  the  three  urban  sanitary 
authorities  of  that  district  each  appointed,  under 
sect.  200,  a  committee  of  three  persons.  The 
three  comrndttees  were  afterwards  amalgamated 
into  a  single  committee  for  the  purpose  ofexer- 
cisina  the  powers  conferred  by  sect.  131.  The 
rurol  sanitary  authority  of  Q.  Union  also 
nominated  under  sect.  201  a  comm^Utee  of  two 
persons  to  confer  with  the-  other  committees,  and 
subsequently  the  three  first-mentioned  comnMess 
were  amalgamated  into  the  borough  of  0.,  and 
the  corporation  of  O.  became  subject  to  the  Uor 
bHities  of  ea^h  of  the  three  districts. 

The  committee  thiM  formed  resohed  to  erect  tents 
for  the  reception  of  the  patlente,  and  authorised 
their  medical  officer  to  employ  the  ptaxntiff,^  a 
medical  man,  to  attend  such  poUients.  The  main- 
tiff  verbally  agreed  to  do  so  at  the  rate  of  5ff.  3d. 
per  tent  per  day,  and  at  first  there  were  onty  isoo 
tents,  but  others  were  erected  afterwards,  and 
tdtimately  the  plaintiff's  charges  amounted  to 
971.  7s.  9d.  In  an  actum  brought  by  the  plaintiff 
to  recover  that  amount  from  the  defendafUs: 

Held,  that,  as  the  contract  was  made  with  the  comr 
mitteevien  qud  committee,  and  not  in  their 
individital  character,  they  were  not  personally 
liable. 

Leicester  Waterworks  Company  v.  Nnttall  (4  Q.  B. 
Div.  18 ;  39  L.  T.  Bep.  N.  8.  62i)  followed. 

(a)  Seported  by  W.  K  Oosdon,  Bmi^  BMtliter->t-IJ>w» 
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HM^  also,  that  the  commiiiee  were  the  c^ente  of 
ihe  loeal  board,  i.^*  the  Mayor  and  OorporaHon 
of  G,,  on  whoee  behalf  the  contract  wae  made,  and 
who,  if  anybody,  tootdd  be  liable  thereon;  but 

Held,  also,  thai  the  eontraol  could  not  be  enforced, 
as  it  loof  for  a  sum  esBceeding  501,,  and  was  not 
in  wrUing  and  sealed  toUh  &e  common  seal  of 
the  corporation  in  compliance  with  the  etaiutory 
requirements  of  eeet.  174. 

Hunt  V.  Wimbledon  Local  Board  (40  L.  T.  Bep. 
N.  8.  lib)  followed. 

FUBTHXB  G0K6IDBKATI0V. 

This  action,  which  was  bronght  to  reoover  a  snm 
for  medical  attendance  dne  nnder  an  alleged  con- 
tract  with  the  defendants,  came  on  for  trial  before 
Stephen,  J.  and  a  common  inrr  oo  Not.  22,  when 
the  jnry  was  discharged,  and  the  Questions  of  law 
were  reserved  for  farther  consiaeration  by  the 
learned  jndg^  who  also  was  to  have  power  to 
dbraw  inferences  of  fiMSt.  The  fa/oita  of  the  case  are 
ftdly  stated  in  the  judgment  of  the  court. 

By  sect.  124  of  the  Public  Health  Act  1875  (88 
A  89  Yict.  c.  55) : 

With  renrd  to  oootraots  made  b^  an  urban  aathoritj 
uider  tbia  Act,  the  following  regnlatuma  ahidl  be  obflerved 

(1)  JBrery  oontraot  made  by  an  nrban  authority  whereof 
the  value  or  amount  ezoeeds  501.  shall  be  in 
writing  and  aealed  with  the  common  seal  of  such 
authonty. 
By  sect.  200, 

Efrexy  urban  aotlioritjr  may  from  time  to  tune  appomt 
from  out  their  own  number  ao  man^  penona  aa  thi^  may 
tUnk  fit  for  aoy  pucpoaea  of  thia  Aot,  which,  m  the 
opinion  of  such  autnonty,  would  be  better  regulated  and 
managed  by  means  of  a  oonmuttee ;  provided  that  a  com- 
mittee so  ap]>ointed  shall  in  no  oaae  be  authorised  to  borrow 
any  money,  to  make  any  rate,  or  to  enter  into  any 
oontraot,  and  shall  be  subject  to  anv  regulations  and 
reatrictiona  whioh  may  be  impoaed  by  toe  authority  that 
foimedit. 

By  sect  201, 

A  rural  authority  may.  at  any  meeting  specially  con- 
vened for  the  puri^oee,  adegate  for  the  current  year  of 
their  oi&oe  all  their  powers  to  a  committee  oonsiBting 
whoDy  of  their  own  members  ....  and  any  such  com- 
mittee shall  have  the  powers  by  thia  Act  vested  in  the 
rural  authority  by  which  it  waa  formed,  and  shall  be 
deemed  to  be.  during  suoh  jwr  of  offioe  as  aforesaid,  the 
mral  authority  of  me  distnot. 

By  sect.  131, 

Any  local  authority  may  provide,  for  the  use  of  the 
Inhabitants  of  their  district,  hospitals  or  temporary  places 
for  the  reoeptiou  of  the  sick,  and  for  that  purpoee  may 
themsfllveB  onild  such  hospitals  or  places  of  reception ; 
or  oontraot  for  the  use  of  axij  such  hospital,  or  part  (^  a 
hoepitalj  or  place  of  reception ;  or  enter  into  any  agree- 
ment with  any  person  having  the  management  of  anjy 
hospital  for  the  reception  of  the  sidk  inhabitants  of  their 
dismot,  on  payment  of  suoh  annual  or  other  sun  aa  may 
be  agreed  on. 

Two  or  more  loeal  authoritieB  may  oombine  in  providing 
a  common  hospital. 

Dee.  11. — Finlay  (with  him  Day,  Q.G.),  on  behalf 
of  the  plaintiff,  now  moved  for  judgment. — The 
objection  that  the  contract  cannot  be  enforced 
because  it  is  not  nnder  seal  is  an  objection  at 
common  law  only,  and  one  which  enures  for  the 
benefit  of  the  mayor  and  corporation  only,  and  not 
for  the  benefit  of  the  indiviaoal  defend^ts.  The 
contract  has  been  entirely  performed  by  the 
plaintiff,  and  the  objection  therefore  is  bad : 

NichoUon  V.  BraJIfiM  Union,  L.  Bep.  1  Q.  B.  620, 
626, 627,  per  Bkckbum,  J. ;  14  L.  T.  Bep.  K.  S.  880. 
[He  was  then  stopped  by  the  Court.] 

Lawranee,  Q  C,  and  LindeeU  for  the  defendants. 
— ^The  individual  members  of  the  committee  are 
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not  personally  liable  on  this  oontraot.  They  are 
not  a  corporation^  bat  merely  a  select  committee 
charged  with  the  performance  of  certain  statutory 
duties.  Neither  have  they  any  funds  of  their  own 
out  of  which  their  expenses  mi£[ht  be  paid.  They 
are  merely  a  committee  exercising  certain  statu- 
tory functions  on  behalf  of  the  mayor  and  corpo- 
ration : 

Leicester  Waterworks  Conipafiy  v.  NuttaU,  4  Q.  B. 
Div.  18,  per  Mellor,  J.,  at  pp.  22,  28;  88  L.  T. 
Bep.  N.  S.  624. 

Next,  the  plaintiff  is  not  entitled  to  recover 
because  the  contract  made  with  the  corporation 
was  for  a  snm  exceeding  501.,  and  was  not  in 
writing  sealed  with  the  common  seal  of  such 
authority,  as  provided  by  the  Public  Health  Act 
1875  (38  &  39  Yict.  c.  55).  sect.  174 : 

Hwnt  V.  Wimbledon  Local  Board,  8  C.  P.  Div.  20&; 
affirmed  on  appeal,  4C.  P.  Div.  48 ;  88  L.  T.  Bep. 
N.  S.  85 ;  40  L.  T.  Bep.  N.  S.  115. 

The  judgment  of  Lindley,  J.  in  that  case  is 
important,  as  drawing  a  distinction  between  con- 
tracts made  by  trading  corporations  and  contracts 
made  by  local  boards  or  corporations  created  for 
public  purposes.  The  authorities  on  the  subjecc 
are  somewhat  in  confiict,  for  all  the  cases  decided 
in  the  Court  of  Queen's  Bench  do  not  draw  the 
distinction  between  trading  and  non-trading  cor- 
porations. There  is  an  exception  to  the  rule  that 
corporations  can  only  contract  under  seal,  and 
that  is  in  the  case  of  trading  corporations  which 
may  make  contracts  necessary  to  be  made  quickly 
in  the  course  of  their  business,  and  such  contracts 
need  not  be  under  seal.  Sect.  174^  however,  as 
was  pointed  cat  by  Bramwell,  L.J.,  in  Hunt  y. 
WifiMedon  Local  Board  (sup.)  at  p.  51,  is  general 
and  refers  to  every  class  ot  contract ;  it  is  also 
obligatory  and  not  merely  directory.  In  the  course 
of  tne  argument  the  following  authorities  were 
also  referred  to : 

Pablio  Health  Aot  1875,  eeots.  181,  200.  201 ; 
CoUen  V.  Wright,  7  £.  i  B.  801 ;  8  £.  i  B.  647  ; 
Beattie  v.  Lord  Wmry,  L.  Bep.  7  Ck.  App.  777 ;  27 

L.  T.  Bep.  N.  S.  896 ; 
Mayor  ofLudXow  v.  Charlton,  6  Mee.  A  W.  815 ; 
BeverUy  v.  Lincoln  Gas  Company,  6  A.  A  E.  828  ; 
Church  V.  Imperial  Qas  Company,  6  A.  A  E.  94A, 

858.  per  Lora  Denman,  C.  J. ; 
Arnold  Y.  The  Mayor  of  Poole,  4  M.  &  Or.  860,  885 : 
Smart  v.  Guardians  of  West  Ham  Union,  10  EzoL 
.     867 ;  11  Exoh.  867 ; 
Austin  V.  Guardians  of  Bsthnal  Green,  L.  Bep.  8  C.  P. 

81,  85;  28  L.  T.  Bep.  N.  S.  807 : 
Poine  V.  Guardians  of  Strand  tlwUm,  8  Q.  B.  ^26^ 

15L.J.88,M.C.; 
Sanders  v.   St,  NsoVs  Union,  8   Q.  B.   810;  15 

L.  J.  104,  M.  C. : 
Clarke  v.  CiielifiM  Union.  21 L.  J.  840,  Q.  B.; 
Haigh  v.  NoHh  Brisrly  Union,  E.  B.  &  £.  878 ;  28 

L.  J.  62  Q.  B. ;  < 

Lindl^  on  Partnerdiq>  (4th  ed.)  p.  852. 

ISnlay  in  replv. — ^The  facts  in  Hunt  v.  Wimblo' 
don  Local  Board,  differ  from  those  in  the  present 
case.  Here  the  attendance  was  given  and  the 
work  entirely  completed,  there  the  plans  were  of 
a  tentative  nature.  Beferring  to  the  cases  ia 
which  it  has  been  decided  that  the  {daintiff  mar 
recover  when  the  work  has  been  done,  Bramwell, 
L.J.  remarked  (p.  53)  that  that  rule  did  not  apply 
to  the  case  then  before  the  court,  because  the 
defendants  did  not  have  the  benefit  of  the  work  at 
all ;  and  Cotton,  L.J.  also  said  (p.  60)  that  no 
doubt  there  had  been  a  certain  user,  but  it  was  a 
user  which  produced  no  benefit  to  the  corporation. 
That  case  aid  not  come  within  the  principle  of 
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the  caseB  in  which  a  corporation  has  had  the 
benefit  of  the  contract  within  the  meaning  of  the 
term  as  ased  in  those  cases.  The  present  case  was 
one  of  emergency,  and  such  a  principle  was 
recoffnised  in  the  Mayor  of  Ludlow  v.  UharUon 
(9wp^  Lastly,  it  was  not  contemplated  when  the 
contract  was  entered  into  that  the  sam  wonld 
exceed  the  statutory  amount.  In  the  case  first  cited, 
there  was  one  employment  to  prepare  the  plans, 
here  there  was  a  series  of  employments  from  day 
to  day.  With  regard  to  the  liability  of  the 
individual  members  of  the  committee,  it  was 
clearly  their  intention  that  the  plaintiff  should  be 
effectually  employed  by  some  one. 

Owr.  adv.  vult. 

Bee.  20. — The  following  written  judcrment  was 
now  read  by 

Stsphbn,  J. — This  case  was  tried  before  me  on  the 
22nd  Nov.,  and  was  argued  on  further  considera- 
tion on  the  14th  inst.  The  action  was  brought  by 
the  plaintiff  against  the  defendants  to  recover  fees 
for  medical  attendance  upon  a  contract  made  under 
the  following  circumstances: — In  June  1878  an 
outbreak  of  scarlet  fever  occurred  in  Qrantham 
and  the  neighbourhood.  There  were  at  that  time 
three  urban  sanitary  authorities  in  the  district, 
namely,  the  town  council  of  the  borough  of 
Grantham,  the  Spittlegate  Local  Board,  and  the 
Gonerby  Local  ^ard.  Each  of  these  three 
authorities  nominated  a  committee  of  three  per- 
sons which  were  amalgamated  into  a  single  com- 
mittee for  the  purpose  of  providing  hospitals  to 
receive  the  fever  patients.  The  rural  sanitary 
authority  of  the  Grantham  Union  also  nominated 
a  committee  of  two  persons  to  confer  with  the 
others,  and  to  ascertain  the  relative  populations 
of  the  districts  round  Grantham.  The  eleven 
defendants  were  members  of  these  foar  committees, 
and  were  the  only  defendants  in  the  original 
statement  of  claim.  Snbfeequently  the  three  dis- 
tricts were  amalgamated  into  the  borough  of 
Grantham  as  it  now  stands,  and  the  corporation 
of  Grantham  became  sulpect  to  the  liabilities  of 
each  of  the  three  districts.  In  the  amended 
statement  of  claim  the  corporation  of  Grantham 
were  added  as  defendants,  though  the  personal 
liability  of  the  eleven  committeemen  was  still 
insisted  on.  The  committees  were  appointed 
under  seots.  200  and  201  of  the  Public  H^Ith  Act 
1875,  in  order  to  exercise  the  power  conferred 
upon  local  authorities  by  sect  131,  which  enables 
.such  anthoritiea  to  provide  hospitals  or  temporary 
places  for  the  reception  of  the  sick,  and  to  combine 
with  other  local  authorities  for  that  purpose. 
Though  it  was  not  mentioned  in  the  argument,  I 
may  ^serve  that  sect.  200  expressly  provides  that 
a  committee  (of  an  urban  authority)  shall  in  no 
case  be  authorised  to  enter  into  any  contract, 
^is  restriction  does  not  apply  to  committees  of 
rural  authorities,  but  it  does  not  appear  that  the 
two  defendants  appointed  by  the  rural  authority 
of  the  Grantham  U  nion  were  such  a  committee  as 
as  is  referred  to  in  sect.  201,  and  the  case  was 
argued  throughout  without  reference  to  them. 
The  oommittee  thus  formed  resolved  to  erect 
tents  for  the  reception  of  scarlet  fever  patients, 
and  directed  Mr.  Ashby,  the  medical  officer  of  the 
sanitM^  authorities,  to  apply  to  Mr.  Eaton,  the 
plaintiff,  a  medioal  man  m  Gnmtham,  to  attend 
the  patients.  Mr.  Eaton  finslly  agreed  to  do  so 
at  the  rate  of  59.  9d,  per  day  per  tent.    This  wae 


on  the  27th  June.  Mr.  Eaton  attended  firom 
June  29  to  Sept.  15.  There  were  at  first  two  tents, 
and  others  were  erected  afterwards.  At  the  rate  of 
5«.  8J.  a  tent  per  day,  his  charge  came  to  971. 78.  M. 
In  the  bei^nning  of  1879  some  correspondenoe 
took  place  in  which  Mr  IQaton  claimed  the  amount 
mentioned.  The  defendants  offered  a  smaller 
amount,  and  at  last,  on  being  sued,  pleaded  that 
no  contract  was  made,  and  that  if  any  was  made  it 
was  illegal,  and  contrary  to  the  provisions  of  seoL 
200  of  the  Fablic  Health  Act  1875.  At  the  trial 
it  was  admitted  that  Mr.  Ashby  was  ihe  agent  of 
the  defendants,  and  it  was  also  admitted  that  if 
there  was  any  liability  at  all  it  was  a  liabiUtf  lor 
the  amount  claimed.  The  plaintiff  swore  that  it 
was  not  only  a  fsar  but  a  very  moderate  obaroe, 
and  that  he  was  induced  to  accept  it  beoaase  os 
was  the  only  unmarried  practitioner  in  the  towa. 
This  was  uncontradicted,  and  it  is  indeed  obvious 
from  the  nature  of  the  case  that  the  work  done 
must  have  involved  loss  of  other  practice  and  sciiie 
degree  of  personal  risk.  In  shorty  Mr.  Baton 
undertook  a  dangerous  public  service.  Two  ques^ 
tions  of  law  arose  upon  the  case.  The  first  was, 
whether  the  demandants  were  personally  Uable ;  thl 
other,  whether  the  contract  made  with  the  ooof 
mittee  was  binding  on  the  mayor  and  corporation 
of  Grantham  as  representing  the  local  boards, 
notwithstanding  the  provisions  of  sect.  174  of  the 
Public  Health  Act.  As  to  the  first  question,  it  is 
dear  to  me  that  the  contract  was  made  with  the 
committee,  not  in  thw  individual  capacity,  but  in 
their  capacity  as  a  oommittee.  This  is  obvioas 
from  the  evidence  of  the  plaintiff  himself,  which  is 
to  the  effect  that  Mr.  Ashby  met  Mr.  Eaton's  first 
proposal  by  saying  that  "the  committee  or  ooonoQ" 
would  not  agree  to  it,  and  that  he  asked  Mr.  Baton 
to  attend  a  meeting  held  that  night,  which  he  did. 
Now  the  committee  is  expressly  forbidden  to  con- 
tract by  sect.  200  of  the  Public  Health  Act,  and  if 
it  were  capable  of  doing  so  I  think  that  the  oontraot 
would  not  bind  the  individual  members,  for  tbi 
reasons  given  in  the. somewhat  similar  oaseof  2%i 
Leiceaier  Wateirworht  Oompany  v.  NuitaU  (4  Q.  Bb 
Div.  18;  89  L.  T.  Bep.  N.  S.  624).  I  thiidc, 
however,  that  the  committee  may  properly  he 
regarded  as  the  agents  of  the  local  board 
now  represented  by  the  corporation  of  Giaa- 
tham,  and  the  question  therefore  oomes  to 
be  whether  the  corporation  of  Grantham  k 
liable  upon  a  contract  made  by  them  in  thsir 
capacity  of  urban  sanitary  authority,  not  under 
seal,  nor  in  accordance  with  the  provisions  of  sect 
174  of  the  Public  Health  Act.  Many  cases  weis 
quoted  as  to  the  nature  and  extent  of  the  ooamaa 
law  rule  as  to  the  necessity  that  controots  by  a 
corporation  should  be  under  seal,  but  they  do  act 
appear  to  me  to  be  relevant  to  the  present  ques- 
tion. The  contract  in  question  is  a  oontraot  xmee 
the  Public  Health  Aot,  and  made  by  a  body  whi(^ 
thoa^h  a  corporation  fbr  other  purposes,  was  on  this 
occasion  acting,  or  rather  is  on  this  occasion  respon- 
sible, if  at  all,  as  an  urban  sanitary  authori^,  which 
is  itself  the  creature  of  a  statute,  and  has  no  otiier 
powers  than  chose  which  it  derives  from  that 
statute.  It  seems  to  me  to  follow  that  its  liabOiiy 
depends  not  upon  the  common  law  rule,  but  upoa 
the  construction  to  be  put  upon  eeOt.  174  of  the 
Public  Health  Act  That  section  enacts  that 
"with  respect  to  contracts  made  by  an  urbstt 
authority  under  this  Act,  the  following  regulations 
shaU  be  observed  (namely) :  1.  Bvery  such  con- 
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tract  whereof  the  Talne  or  amoant  exoeeda  50Z. 
ehall  be  in  writing  and  sealed  with  the  common 
seal  of  such  authority/'  Then  other  conditions 
are  mentioned,  of  which  it  is  enongh  to  say  that 
two  of  them  relate  exclusirelj  to  contracts  for 
works,  and  the  third  ezdnsiTely  to  contracts  of  the 
yalae  or  amoont  of  lOOI.  or  upwards.  It  was  con- 
tended for  the  plaintiff  that  the  section  did  not 
apply  to  contracts  like  the  one  with  Mr.  Eaton  for 
personal  seryices,  but  only  to  contracts  for  the 
erection  of  works;  and  much  might  be  said  for 
this  Tiew  but  for  the  case  of  Hunt  v.  Wimbledon 
Loota  Board  (4  G.  P.  Div.  48).  In  that  case  an 
aarohitect  made  plans  upon  a  Terbal  order  from  the 
Biureyor  of  the  local  board,  his  charge  for  which 
exceeded  502.,  and  it  was  held,  first  fay  Lindley,  J., 
and  afterwards  by  the  Court  of  Appeal,  that  the 
board  were  not  liable.  Both  the  ^nogments  appear 
to  roB  to  proceed  upon  the  principle  that  the  lan- 
guage of  die  section  la  unqualified,  and  applies  to 
oontracts  of  every  description  whaterer  if  their 
amount  or  value  is  over  bOL  It  is  true  that  much 
discussion  is  to  be  found  in  the  judgment  referred 
to  as  to  the  existence  and  extent  of  certain  excep- 
tions to  the  common  law  rule  as  to  the  necessity 
of  a  seal  in  such  contracts.  The  fint  exception  is 
where  the  contract  is  for  a  small  amount  and  for 
an  act  of  daily  necessity.  The  judges  held  that 
this  exception  did  not  apply  to  statutory  con- 
tracts, because  the  Legislature  had  drawn  the  hne 
at  501.  The  second  exception  is  where  the  party 
sued  has  had  the  benefit  of  the  contract,  the  other 
side  having  performed  the  whole  of  his  part  of  it. 
As  to  this,  it  was  pointed  out  by  all  the  judges  in 
the  Court  of  Appeal  that  the  extent  of  the  excep- 
tion and  its  very  existence  are  obscure  and 
dcmbtful  matters,  and  they  gave  reasons  for 
thinking  that,  even  if  the  exception  did  exist,  it 
would  not  apply  to  the  particular  case  before 
them ;  but  there  is  nothing  in  any  of  the  judg- 
ments to  indicate  that  this  exception  to  the 
common  law  rule  does  in  fact  apply  to  the  enact- 
ment under  consideration,  whatever  may  be  its 
nature  or  extent  The  case  appears  to  me  to  show 
that  sect.  174  lays  down  a  positive  general  rule, 
sabject  to  no  exceptions,  to  all  contracts  made  by 
local  boards  "  of  the  amount  or  value  of  50L,"  and 
on  that  ground  I  am  reluctantly  obliged  to  come 
to  the  conclusion  that,  as  this  contract  was  not 
nndsr  seal,  it  cannot  be  enforced.  An  attempt 
was  made  to  show  that  the  contract  was  not  one 
of  which  the  value  or  amount  exceeded  50L 
when  it  was  made«  as  it  was  a  contract  for  5«.  Zd, 
per  tent  per  day ;  but  I  think  that  it  became  a  con- 
tract, the  value  or  amount  of  whidi  exceeded  50{.  as 
soon  as  the  amount  due  to  Mr.  Eaton  exceeded 
SOL  It  was  also  argued  that  it  was  a  contract 
made  upon  an  emergency ;  but  I  do  not  see  that 
there  is  any  reference  in  the  Act  to  emergencies, 
nor  am  I  satisfied  that  anything  which  can  be 
called  an  emergency  existed.  It  would  have 
taken  no  time  to  speak  of  to  write  down  the  terms 
of  the  contract  and  to  seal  them,  and  Mr.  Eaton 
might  have  required  either  payment  or  a  written 
contract  at  anv  time  before  the  amount  of  501.  was 
doe  to  him.  There  will  be  judgment  for  the  delbn- 
dsDtB  with  costs.  j,,dgmmt  aeeordmgly. 

Solicitom  for  plaintiff,  Bouih^  Btaeey,  and 
CatUe,  for  Henry  Thompeon  and  8on$,  Grantham. 

Solicitors  for  defendants,  BoUon  and  Co*,  for 
Menry  BeaiumofUp  Grantham. 
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Wedneedcty,  Dee.  15, 1880. 

(Before  Lord  Sbiaokhx,  L.G.,  Bagoallat  and 

Bkbtt,  L.J J*) 

Habmon  (petitioner)  v.  Pabk  aitd  anoihbs 
(respondents),  (a) 

AFPBAL  FBOX  THE  COMKON  PLBA8  DIVISION. 

Practiee^App^alr-^iidiecUwre  Ad  1878  (3(5  ^  37 
Viel.  e.  66),  e.  19— Appellate  JmiadioUon  Act 
1876  (39  /  40  Vict.  c.  69),  e.  20— Ootrupi 
Praetiees  (Munievpal  Eleeti<m8)  Act  1872  (85  ^ 
86  Vict.  0.  60),  89.  2,  18,  eub-eed.  6— Jfcwor— 
Belvmvng  oj}ioer — TeiUion — Oomplamt  of  eon' 
duct  of  returning  ofieer. 

AUhonah,  by  Sb  ^  S6  Viet.  e.  60,  r.  15,  eub-eeeL  6, 
the  aeeUion  of  the  Sttperior  Oowrt  on  a  epeeiid 
ease  etcUed  for  the  purpose  of  deciding  a  muni* 
eiipal  deetion  petition  u  fined,  an  appeal  Use  from 
the  decieion  of  the  cowrtae  to  vaihethir  a  person  is 
riglUl/y  made  a  respondent  in  such  a  petition. 

By  sect.  2,  **  returning  officer  "  means  a  person  under 
whatever  deeignahon  presiding  at  an  election. 

By  sect  13,  etib'sect.  6,  "  Where  a  petition  com' 
plains  of  the  conduct  of  a  returning  officer,  he 
shaU  be  deemed  to  be  a  respondent." 

In  a  borough  divided  into  wards  a  candidate  for 
ihe  office  of  toum  councillor  was  misdescribed  on 
the  burgess  roll.  The  mayor  decided  that  he  w<u 
disquaUiiedf  and  his  opponent  was  therewoon 
deelarea  dul/y  elected.  The  disqualified  candiaaie 
presented  a  petition  against  tKe  election,  making 
the  mayor  a  respondent. 

Held  (reversing  the  decieion  of  the  Common  Pleas 
Division),  that  the  petition  did  not  complain  of 
the  mcuyor's  conduct  within  seat.  18,  suO'secL  6, 
and  ih^efore  he  was  wrongly  made  a  respondent, 
and  his  name  must  be  struck  out. 

Per  Lord  Selbome,  L.O.  and  Brett,  LJ.  {BaggaXLay, 
LJ.  doubting) :  The  mayor  was  not  returning 
officer. 

The  petitioner  Harmon  and  the  respondent  Park 
were  candidates  for  the  office  of  councillor  in  the 
west  ward  of  the  horough  of  Sunderland.  Har- 
mon was  properly  nominated,  hut  on  the  hurgess 
roll  was  miwlescribed,  his  name  being  written 
Hannond. 

The  mayor  having  decided,  on  an  objection  to 
t&e  nomination,  that  Harmon  was  disqualified. 
Park  was  declared  didy  elected. 

A  petition  was  presented  questioning  the 
election,  and  the  mayor  was  made  a  respondent. 

Stephen,  J.,  at  chambers,  made  an  order  to  strike 
out  the  name  of  the  mayor  as  a  respondent. 

This  ordw  was  reversed  by  the  Divisional 
Court  (Denman  and  Lindley,  JJ.),  and  the  respon- 
dents appealed  fhmi  their  decision. 

Oainsford  Bruce  for  the  ^titioner. — There  is  a 
preliminary  objection  to  tms  appeal,  namely  that 
the  court  has  no  jurisdiction  to  entertain  it.  The 
Corrupt  Practices  (Municipal  Elections)  Act  1872 
(35  &  36  Vict,  c  60),  s.  15,  sub-sect.  6,  after 
providing  for  the  stating  of  the  case  raised  by 

(a)  B^poocted  bj  P.  B.  Hutchznb,  Eeq,,  Banift«r4KtJaw. 
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the  petition  as  a  special  case,  contains  the  follow- 
ing clause :  *'  And  any  snoh  special  case  shall  be 
h^krd  before  the  Saperior  Goort,  and  the  decision 
of  the  Saperior  Coart  shall  be  final."  By  seot.  2 : 
"Saperior  Court  means  the  Coart  of  Common 
Pleas  at  Westminster."  There  beinff  no  ajspeal 
from  the  judgment  of  the  Common  Pfoas  Division 
as  to  the  result  of  a  municipal  election  petition, 
there  cannot  be  an  appeal  to  this  court  and  to  the 
House  of  Lords  from  their  order  as  to  an  interlocu- 
tory matter  arising  in  the  course  of  the  proceed- 
ings. 

Btdlev  for  the  respondents. — This  is  not  an 
appeal  m>m  the  "  decision  of  the  Superior  Court " 
within  sect.  15,  sub-sect.  6,  which  applies  only  to 
the  decision  on  a  special  case.  Therefore  sect.  19 
of  the  Supreme  Court  of  Judicature  Act  1878 
(66  &  87  Yict  c.  66)  applies,  and  not  sect.  20  of 
the  Appellate  Jurisdiction  Act  1876  (89  &  40  Vict. 
o.  59.)  There  is  no  statutory  provision  that  an 
appeal  shall  not  lie. 

Lord  Sblboxne,  L.C. — ^We  think  the  case  had 
lietter  proceed.    In  the  first  plaoe,  the  Judicature 
Act  18/8,  which  came  into  operation  after  the 
Municipal  Election  Petitions  Act,  transfers  to  the 
High  Court  of  Justice  the  jurisdiction  formerly 
vested  in  the  Court  of  Common  Pleas,  and  sect.  16 
authorises  a  judge  to  do  what  he  could  do  under 
any  special  Act  Mfore  the  Judicature  Actcame  into 
operation.    Then  sect.  19  provides  that "  The  said 
Court  of  Appeal  shall  have  jurisdiction  and  power 
to  hear  and  determine  appeals  from  any  judgment 
or  order,  save  as  hereinafter  mentioned,  of  Her 
Majesty's  High  Court  of  Justice,  or  of  any  judge 
er  jadges  thereof,"  Ao.    Therefore,  in  any  parti- 
euikr  case  those  who  say  that  there  is  no  appeal 
from  a  judgment  or  order  of  the  High  Court  or  a 
judge  must  show  that  the  case  is  expressly  ex- 
cepted.   If  the  Municipal  Election  Petitions  Act 
had  said  that  the  decision  should  be  final,  I  should 
have  been  of  opinion  that  no  appeal  would  lie,  for 
the  Appellate  Jurisdiction  Act  1876  (89  &  4/0  Yiot. 
c.  59),  s.  20,  is  a  conclusive  answer  in  such  a  case. 
But  it  is  admitted  that  such  a  provision  cannot 
be  found  in  the  Municipal  Election  Petitions  Act, 
and  therefore,  unless  we  are  satisfied  that  by  impli- 
cation it  is  provided  in  that  Act  that  the  decision 
18  to  be  finid,  an  appeal  will  Ue.   The  matter  came 
before  Stephen,  J.,  who  was  not  a  ludee  of  the 
Common  Pleas   Division,  under   rule  44  of  the 
General  Bules  of  Michaelmas  Term  1872,  made 
Buder    sect     21     of     the    Corrupt     Practioee 
(Municipal   Elections)   Act  1872    (85  A  86  Yict 
e.  60).    That   rule   provides    that    ''All   inter- 
locutory questions   and    matters,   except  as  to 
the  sumciency  of  the  security,  shall  be  heard 
and    disposed  of    before    a    judge,   who   shall 
have  the  same  control  over  the  proceedings  under 
the  Corrupt  Practices  (MuniciiMd  Elections)  Act 
1872  as  a  judge  at  chambers  in  the  ordinary 
proceedings  of  the  Superior  Courts,  and  sudi 
questions  and  matters  shall  be  heard  and  disposed 
ef  then  by  any  judge  at  chamber."    Though  it 
is  a  special  and  -statutory  jurisdiction  it  is  to  be 
dealt  with  by  the  judge  as  if  it  belonged  to  the 
ordinary  jurisdiction.    We  cannot  infer  that  it  is 
taken  out  of  seot.  19  of  the  Judicature  Act  1878. 
Moreover,  there  are  express  provisions  in  tibe  Cor- 
rupt Practices  Act  as  to  what  is  final,  namely,  the 
ultimate  decision  of  the  election  petition  and  the 
decision  of  the  Superior  Court  on  a  special  case : 


(sect.    15,  sub-sects.  4,  6.)     I  am  therefore  of 
opinion  that  we  ought  to  hear  this  appeaL 

Baogallat,  L. J. — I  am  of  the  same  opinioiL 

Brett,  L.J. — If  this  question  arose  from  the 
decision  of  the  Common  Pleas  Division  on  a 
petition,  it  is  clear  that  there  would  be  noappesl; 
if  it  came  from  the  decision  of  the  Common  Pleis 
Division  on  any  matter  arising  in  the  petition,  I 
should  doubt,  and  if  it  were  a  ouestion  whiich 
had  come  before  the  election  judge  as  such,  I 
should  also  doubt  But  this  is  not  a  question  in 
the  petition,  but  as  to  whether  the  petition  vt 
properly  instituted,  and  by  rule  44  of  the  BoleB 
unoer  the  Corrupt  Practices  Aott  it  mav  be  heard 
before  any  judge,  thouf<h  he  is  not  a  judffe  of  the 
Common  Pleas  Division.  Therefore  the  jadge 
made  the  order  as  a  judge  of  the  High  Court,  said 
therefore  the  order  is,  within  the  express  words 
of  sect  19  of  the  Judicature  Act  1878,  an  order 
from  which  an  appeal  lies. 

Bidlsy  for  the  appellants  (the  respondents  in 
the  petition). — ^The  mayor  ouoht  not  to  be  made  a 
respondent,  for  he  is  not  the  returning  officer 
witliin  the  meaning  of  the  Corrupt  Piaotioes 
(Municipal  Elections)  Act  1872  (35  &  36  Tioi 
c.  60).  By  sect.  2 :  **  Betuming  officer  mesas  a 
person  under  whatever  designation  presiding  at 
an  election."  The  alderman  who  presided  in  the 
west  ward  is  the  returning  officer  within  that 
definition,  and  it  was  not  intended  that  two 
different  persons  should  both  be  returning  officers 
at  the  same  election.  Even  if  the  mayor  is 
returning  officer  within  the  meaning  of  the  defini- 
tion in  sect.  2,  Uie  case  is  not  within  seot.  13,  sab- 
sect.  6,  by  which,  **  where  apetition  complains  of  the 
conduct  of  a  returning  officer,  he  shall  be  deemed  to 
be  a  respondent"  Here  the  petition  does  not  com- 
plain of  the  conduct  of  the  mayor,  but  only  ques- 
tions the  correctness  of  his  decision  with  regard 
to  a  matter  which  it  was  his  duty,  under  38  &  39 
Tict.  0.  40,  s.  1,  sub-seot  8,  to  adjudicate  upon. 

OcUneford  Bruce  for  the  petitioner. — The  major 
is  returning  officer  within  the  definition  which  nas 
been  ref  errod  to.  It  is  not  necessary  to  contend 
that  the  mayor  must  be  the  only  returning  offioer; 
the  mayor,  the  town  clerk,  and  the  alderman  may 
all  be  rBtuming  officers  at  the  same  election  fen* 
different  purposes.  If  the  ma^r  presided  at  the 
nomination,  aud  the  nomination  is  the  eleotum, 
then  the  mayor  presided  at  the  eleotion,  and  is  the 
returning  officer.  The  nsa^  is  to  make  the  mayor 
respondent,  and  that  usage  is  justified  bv  sect  13, 
sub-sect.  6.  The  words  "complains  of  the  con- 
duct of  a  returning  officer "  mean  complains  of 
anything  done  in  the  course  of  his  duty.  The 
mayor  ought  to  have  an  opportunity  m  being 
heuxL    He  referred  to 

£.  y .  ParhiMon,  17  L.  T.  Bep.  N.  8. 169 ;  L.  Bep.  8 

Q.  B.  11 ; 
Chthardr.  Olark»,  42  L.  T.  Bep.  N.  8.  776;  L.  Bop. 

5C.P.  Diy.253; 
Mather  y.  Brown,  84  L.  T.  Bep.  N.  8. 869;  L.  B^ 

1  C.  P.  Diy.  596. 

Eidley  was  not  heard  in  reply. 

Lord  Sbcbobsb,  L.O. — ^This  oase  is  importsnt 
as  to  the  meaning  of  the  Act  of  Parhamept 
The  first  question  raised  is  this.  Does  the  petitioQ 
complain  of  the  conduct  of  the  returning  offioer 
witlun  the  meaning  of  sect  18,  sub-sect  6,  of  the 
Oorrupt  Practices  (Municipal  Elections)  Act  1872 
(35  &  36  Yiot  0.  60)  P— that  is,  assuming  that  the 
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mayor  is  the  returning  officer.  I  understand  that 
misoondnot  is  meant,  and  I  do  not  know  what 
miscondact  the  snb-seotion  can  mean  bevond  that 
which  is  alluded  to  in  sect  11  of  the  Ballot  Act 
1872  (35  &  36  Yict.  o.  33).  I  cannot  easily  see 
what  there  oould  be  that  would  not  be  within  that 
definition,  and  yet  would  be  misconduct.  To  my 
mind  it  is  quite  clear  that  a  complaint  of  an 
erroneous  decision,  bond  fide  pronounced,  is  not  a 
eomplaint  of  misconduct,  and  therefore  this  com- 
plaint is  not  a  complaint  of  the  conduct  of  the 
returning  officer.  It  is  not  optional  whether  he 
shall  be  made  a  respondent  or  not,  but  the  section 
(35  &  36  Yict.  c.  60,  s.  13,  sub-sect.  6)  says  that 
**  Where  a  petition  complains  of  the  conduct  of  a 
returning  officer  he  shall  be  deemed  to  be  a 
respondent ; "  that  is  because  justice  requires 
that  he  should  have  an  opportumty  of  answering 
what  is  alleged  against  lum,  and  it  would  be  mis- 
ohieTous,  where  it  is  only  his  decision  that 
is  complained  of,  to  make  him  a  respondent. 
Although  there  are  oases  where  it  has  been  done, 
no  point  was  taken  in  those  oases,  and  here  the 
point  was  not  taken  in  the  court  below.  If  it  had 
been,  the  judges  might  possibly  have  thought  the 
same  as  we  think.  Then  as  to  the  ocher  point, 
perhaps  we  are  not  quite  agreed  as  to  that,  and  my 
own  opinion  has  fluctuated  somewhat  during  the 
argument,  but  the  conclusion  at  which  I  nave 
arriyed  is  that  the  mayor  is  not  the  returning  officer 
within  the  meaning  of  the  Act.  There  are  seyeral 
Acts  relatinff  to  this  question.  First,  there  is  the 
Act  for  the  Regulation  of  Municipal  (Corporations, 
passed  in  1835  (5  A  6  Will.  4,  c.  76),  which  provides 
by  sect.  43  that  "the  alderman  and  assessors  of 
each  ward  shall  have  the  same  powers  in  regard 
to  elections  in  their  ward  as  the  mayor  and 
assessors  for  the  whole  borough  if  not  divided 
into  wards."  The  alderman  therefore  in  the  ward 
is  primd  facte  the  returning  officer.  Then  in  the 
next  Act  that  deals  with  the  question  (22  Yict.  c. 
35)  the  same  law  seems  to  be  adhered  to ;  sect.  8 
of  that  Act  deals  with  all  the  four  possible  cases 
which  may  occur.  It  says,  "At  any  election  of 
oonncillors  to  be  held  for  any  borough  or  ward," 
and  then  in  the  first  case,  il  the  number  nomi- 
nared  exceeds  the  number  to  be  elected,  nothing 
is  said  as  to  any  duty  of  any  reiuminff  officer, 
and  therefore  plainly  the  case  is  iSt  under 
h&6  Will.  4, c.  76,  s.  43 ;  but  in  the  three  other 
cases  the  result  is  regulated,  and  in  each  case  it  is 
said  that  "the  mayor  or  alderman  and  two 
assessors,  as  the  case  mav  be,  shall  publish  a  list 
of  the  persons  so  elected."  The  day  of  election 
there  spoken  of  is  a  dav  not  appointed  for  nomi- 
nating the  candidates,  but  for  what  may  be  called 
the  return,  which  is  to  be  made  by  the  mayor  if 
the  borough  is  not  divided  into  wards,  and  by  the 
alderman  if  it  is  so  divided.  The  Act  speaks  of  a 
publication  of  the  names  of  the  persons  elected  on 
a  subsequent  day  later  than  the  nomination  day. 
The  Ballot  Act  1872  (35  A  36  Yict.  c.  33)  also  gives 
some  definition.  The  words  "  returning  officer  " 
«re  used  in  many  parts  of  that  Act,  and  of  the  rules 
under  it,  in  a  way  applying  only  to  the  town  clerk. 
By  sect  20,  "  The  term  <  returning  officer '  shall 
mean  the  mayor  or  other  officer  who  under  the 
law  relating  to  municipal  elections  presides  at  such 
elections,"  manifestly  referring  to  the  previous 
law.  I  cannot  find  anything  to  show  tnat  any 
change  has  been  made.  It  is  renuurkable  that, 
while  various  duties  are  cast  upon  the  mayor,  it  is 


not  said  anywhere  that  he  shall  be  deemed  to  be 
returning  officer  in  a  ward  for  which  there  is  an 
alderman.  The  Act  of  1875  (38  A  39  Yict.  c. 
40),  B.  3,  provides  that  "  At  any  municipal  election 
of  councillors,  auditors,  or  assessors,  the  power 
and  duty  of  the  mayor  under  sect.  20  of  the  Ballot 
Act  1872,  to  provide  everything  which  in  the  case 
of  a  parliamentary  election  is  required  to  be  pro- 
videa  by  the  returning  officer  for  the  purpose  of 
a  poll,  shall  (save  as  to  the  appointment 
of  the  alderman  as  returning  officer  for  any  ward) 
extend  to  the  appointment  of  officers  for  taking 
the  poll  and  counting  the  votes  recorded  at  sucn 
election  P"  Thus  the  power  given  to  the  mayor 
of  appointing  officers  is  not  to  interfere  with  the 
position  of  the  alderman  as  returning  officer.  I 
cannot  find  anything  to  make  the  mayor  returning 
officer  for  a  ward  over  which  an  alderman  pre- 
sides.  It  is  said  that  the  expression  "  returning 
officer  "  has  several  meanings,  and  means  anyone 
who  presides  at  any  part  of  any  election ;  but  I 
think  it  means,  not  whoever  happens  to  preside 
at  any  step  in  the  election,  but  whoever  is 
designated  and  appointed  to  preside  at  the  eleo- 
tion.  But  then  it  is  said  that  the  nomination  is 
in  substance  the  election,  and  that  if  the  Act  of 
22  Yict.  c.  35,  fixes  the  election  at  an  earlier  date 
than  the  publication  of  the  list  of  the  names  of 
the  persons  elected,  it  fixes  it  at  the  nomination ; 
but  I  do  not  adopt  that  construction.  Therefore 
there  is  no  ground  for  holding  that  the  mayor 

f  resides  at  such  an  election  as  this,  and  therefore 
am  of  opinion  that  the  mayor  is  not  the 
returning  officer,  and  besides  that  there  is  no 
complaint  of  his  conduct  within  the  meaning  of 
sect.  13,  sub-sect.  6.  It  follows,  that  the  order 
of  the  Divisional  Court  ought  to  be  reversed. 

Baogallat,  L. J. — ^The  question  here  is  whether 
the  mayor  is  properly  made  respondent.  If  I 
thought  it  necessary  to  decide  whether  the  mayor 
could  be  the  returning  officer,  I  should  wish  to  take 
time  to  consider  that  question,  but  even  if  he 
were  returning  officer,  I  am  of  opinion  that  there 
is  no  complaint  of  his  conduct  within  the  meaning 
of  sect.  13,  sub-sect.  6.  The  Ballot  Act  1872 
(35  &  36  Yict.  a  33)  has  no  bearing  on  the  question, 
because  the  last  dause  of  sect.  20  of  that  Act  is 
as  follows :  "  A  municipal  election  shall,  except  in 
so  far  as  relates  to  the  taking  of  the  poll  in  the 
event  of  its  being  contested,  be  conducted  in  the 
manner  in  which  it  would  have  been  conducted  if 
this  Act  had  not  passed ;  "  there  was  no  contest 
on  this  election  which  could  render  a  poll  neces- 
sary, and  therefore  the  exception  contained  in 
that  clause  does  not  apply.  Therefore  we  are 
driven  to  the  consideration  of  the  law  relating  to 
Municipal  Elections  independently  of  the  Ballot 
Act.  By  the  Act  of  Will.  4  (5  &  6  WiU.  4,  c.  76, 
s.  43)  the  day  of  election  of  councillors  was 
fixed,  and  the  mode  of  election  prescribed.  These 
provisions  were  modified  by  22  Yict.  o.  35,  which 
made  fresh  arrangements,  and  provided  for  a 
certain  number  of  days'  notice,  and  by  sect.  5 
the  duty  of  preparing  and  publishing  the  notice 
was  cast  on  the  to?ni  derk.  Then  by  39  &  40 
Yict.  c.  40,  s.  1,  it  is  provided  that  there  shall 
be  nine  days*  notice.  JBv  sect.  13  this  Act  is  to 
be  read  together  with  22  Yict  c.  35,  s.  8,  and 
thev  are  to  be  taken  together  with  5  &  6 
Will.  4,  c  76.  The  question  is  whether, 
having  regard  to  the  definition  of  a  returning 
officer,  it  would  include  the  mayor.  The  definition 
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giyen  in  85  &  !^  Yict.  o.  60,  8.  2,  is  **  a  person 
under  whatever  designation  presiding  at  an 
election."  I  doabt  whether  the  mayor  can  be 
excluded  from  this  definition,  becaase  the  Act  of 
88  &  39  Yict.  c.  40,  s.  1,  sab-sect.  3,  imposes  upon 
him  the  duty  of  deciding  on  ihe  validity  of  objec- 
tions to  nomination  papers.  It  woald  seem  to 
me  when  he  was  so  engag^ed  that  practically  the 
mayor  was  then  the  presiding  officer.  This  is  not 
a  condc^Te  opinion,  bat'  is  hastily  formed,  and 
does  not  affect  the  (jaestion  we  have  to  decide,  for 
I  think  that,  if  he  is  the  retaming  officer  within 
85  &  86  Yict.  c.  60,  s.  18,  snb-sect.  6,  his  condnct 
is  not  complained  of  within  the  meaning  of  that 
daase.  It  is  only  an  error  in  jadgment  or  opinion 
which  he  is  alleged  to  have  made. 

BsiTT,  L.J. — The  question  which  we  have  to 
decide  is,  whether  on  this  petition  the  mayor  is 
properly  made  a  respondent.    The  only  persons 
who  can  be  made  respondents  are  the  candidates, 
or  the  retaming  officer  when  complaint  is  made 
of  his  condnct.  The  first  question  then  is,  whether, 
sapposing  the  mayor  can  be  returning  officer,  there 
is  snch  a  complaint  of  his  conduct  as  brings  the 
OBse  within  the  Act.    Before  the  passing  of  the 
atakate  the  law  was  that  there  were  no  means  of 
oomplaint  against  a  retaming  officer,  except  by 
tninging  an  action ;  and  there  could  be  no  com- 
plaint by  means  of  an  action  except  for  wilful  and 
malicious  misconduct.    Is  it  to  bo  supposed  that 
more  is  to  be  included  in  the  word  "  conduct  ** 
than  would  have  been  before  the  Act  P    It  seems 
to  me  to  be  wronff  to  hold  that  any  misconduct 
can  be  called  in  aid  which  would  not  make  the 
retaining  officer  liable  to  an  action.    What  is 
complained  of  here  is  solely  an  error  of  judgment 
on  a  point  which  he  was  bound  to  hear   and 
determine.  ^  I  am  therefore  of  opinion  that  there 
was  no  misconduct  alleged,  and  that,  for  this 
veason,   the   mayor   was   not   properly  made  a 
sespondent.    The  other  question  is,  wnether  the 
mayor   is  a  returning  officer  at  lUl  within  the 
meaning   of   the   interpretation    clause    in  the 
Corrupt  Practices  Act  1872  (85  <Sb  36  Yict.  c.  60), 
B.  2.     Before  that  section  came  into  operation 
no  one  ever  heard  of  two  or  more  separate  and 
distinct  returning  officers  at  the  same  election. 
Therefore  the  question  depends  on  the  construction 
of  the  statute,  and  if  the  respondents  fail  to  bring 
the  mayor  within  the  words  used,  it  cannot  be  pre- 
tended that  the  mayor  is  the  returning  officer. 
Here  the  borough  is  divided  into  wards.     The 
first  Act  is  5  A  6  Will  4,  a  76,  by  which  where 
there  are  no  wards  the  mayor  and  assessors  are 
to  preside  for  the  borough,  and  where  there  are 
waras  the  alderman  and  assessors  are  to  preside 
for   the  ward.     Sect.  48   of  that  Act   is   not 
done  away  with,  and,  in  my  opinion,  the  alderman 
is  the  presiding  officer  in  the  murd.    Mr.  Bruce 
had  to  ar^e  that  everyone  is  a  retaming  offieer 
who  presides  at  any  purt  of  an  election,  and  that 
there  may  be  several  retaming  officers.    If  that 
IB  BO,  every  presiding  dficer  in  eveiy  booth  is  a 
retaming  officer.    In  some  cases  the  mayor  is  the 
xetuming  officer,  as  where  there  are  no  wards  in 
the  borough,  or  where  the  mavoris  theiJderman 
of  the  ward,  or  where  the  ward  is  vacant.    There- 
fore  tiiere  are  cases  where  the  mayor  is  the 
returning  officer,  but  in  those  cases  there  is  no 
alderman.     The    only   other    returning   officer 
mentioned,   except   for   one  purpose,   to  which 
I  will  refer  presently,  is  the  alderman.     Where 


there  is  a  ward  and  an  alderman  of  the 
ward,  the  only  returning  officer  for  the  ward  is  tlw 
alderman;  therefore  he  only  is  made  retomiiu; 
officer,  and  the  mayor  is  not  made  retnrmng 
officer,  and  even  if  he  were,  I  think  that  in  this 
case  he  could  not  be  made  respondent.  I  only 
wish  to  make  one  other  observation.  For  one 
particular  purpose  the  town  clerk  is  included  in 
the  words  "  returning  officer"  in  88  A  89  Tut.  & 
40,  s.  1,  sub-sect.  4 ;  but  that  is  only  with  refer- 
ence to  cases  where  under  the  section  of  the 
Ballot  Act  there  referred  to  (85  &  86  Yict  o.  38, 
s.  8)  the  returning  officer  can  be  indicted  for  a  nir 
demeanour.  It  is  there  said  that  the  town  derk 
shall  be  the  returning  officer,  not  for  the  purpose 
of  the  petition,  but  for  the  purpose  of  an  indict- 
ment. For  both  the  reasons  to  which  I  have 
refeired  I  am  of  opinion  that  the  appeal  ought  to 
bo  allowed,  and  I  think  that  to  adopt  any  other 
view  would  lead  to  considerable  mischief. 

Jffd^meiU  rsMrved 

Solicitors  for  the  petitioner,  BeEL,  Brodrick,  and 
Qra/y,  for  W.  SnowhaU,  Sunderland. 

Solicitors  for  the  respondents,  Brownlow  and 
Howe,  for  EUson,  Sunderland. 


HIGH    COURT   OF  JUSTICE. 

QUEEN'S  BENCH   DIYISION. 
Tuesday,  Dec.  21, 1880. 
(Before  Fold,  J.) 
Bho.  V,  Thb  Matqb,  Aldbsmsk,  abd  Bvbgbssbs  or 

EXETBB.  (a) 

Munidpal  corparaiion — Borough  fund^OoiU  of 
action  against  chief  conBtahle--'Defenee  conducted 
by  toton  derh  hy  order  of  town  eouncU — DisaUouh 
ance—Mumdpal  Corporation  Act  (5^6  WUL  4, 
c.  76),  8.  82. 

The  chief  constable  ofE,  was  sued  for  amaUdem 
prosecution,  he  having  hy  order  of  ihe  borough 
nuigistrates  laid  an  information  CLgainst  eertai* 
persons  for  conspiracy.  The  town  couneUofE, 
directed  the  toton  clerh  to  defend  the  acUan, 
and  subsequently  directed  payment  of  the  costs  of 
the  action  out  of  the  borough  fund  or  borough 
rates. 

Held,  that  the  toum  council  had  no  power  to  order 
payment  of  the  chief  constable's  costs  out  of  Ihe 
borough  funds  under  5^6  WUL  4,  c  76, 
s.  82. 

A  SULE  nisi  had  been  obtained  in  this  case  for  a 
writ  of  certiorari  to  bring  up  a  certain  order  or 
resolution  of  the  town  council  of  the  borough  of 
Exeter,  directing  payment  of  the  sums  of 
3922.  bs.  Sd.  and  196L  IBs.  6(2.,  the  amount  of 
certain  costs  out  of  the  borough  fund  or  boioQgh 
rates,  that  the  same  might  be  quashed. 

It  appeared  that  a  complaint  was  made  by  s 
woman  before  the  borough  magistrates  of  Exeter, 
that  she  was  unable  to  ootaiir  payment  of  certain 
sums  of  money  due  to  her  from  the  TJnivenal 
Friendly  Society.  The  magistrates  from  what 
they  leamt  during  the  hearing  of  the  oomplaint 
requested  the  chief  constable  of  the  borough,  who 
had  been  appointed  by  the  watch  committee 
under  the  Municipal  Corporation  Act  (5^6 
Will.  4,  c.  76),  to  make  inquiries  and  to  report 
upon  the  subject.     Subsequently  by  the  diredioa 

(a)  Beported  hj  KH,  POYBIB,  Bag.,  BuitrtiM^Law. 
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«f  the  borongb  maf^istrates  he  laid  an  information 
against  a  man  named  Hirachfield  for  conspiracy, 
and  caused  him  to  be  arrested  upon  a  warrant. 
Srsohfield  waa  disohareed,  and  broaght  an  action 
against  the  chief  oonstaole  for  malicioas  prosecu- 
tion. The  watch  committee  of  the  boroagh  then 
instmoted  the  town  clerk  to  defend  the  action, 
and  this  instrnotion  was  confirmed  by  the  town 
ooonoiL 

The  Terdict  on  the  trial  was  for  the  plaintiff, 
with  damages  200Z.  and  coets. 

The  watSi  committee  thereupon  passed  a  reso- 
Intnon  that  the  town  clerk's  costs  and  the  plain- 
tiff's taxed  costs  of  the  action  should  be  paid  out 
of  the  borough  fund  or  borough  rate. 

At  a  meetmg  of  the  town  council  this  resolution 
was  confirmed  and  an  order  was  made  upon  the 
treasurer  to  pay  those  sums. 

By  5  A  6  WIU.  4,  o.  76,  s.  2: 

The  troQOTirer  of  eyesy  borovffh  Mmoiated  under  this 
Act  aliall  pi^  to  the  constable  of  snon  ooioxigh  appointed 
imder  this  Act  snoh  salariee,  wages,  and  allowanoes,  and 
at  sadi  periods  as  the  watoh  committee  for  such  boitmgh 
shall  sonjeot  to  the  approbation  of  the  oonneil  direot, 
aad  the  ooonoil  shall  order  to  be  paid  also  any  extra- 
odinaiy  expenses  which  sach  persona  shall  appear  to 
haye  necessarily  incnrred  in  i^prehending  offenders,  and 
exaoaUn^  the  cnders  of  any  justice  of  the  peace  haying 
jnxiediotian  within  snch  boiongh,  snoh  ezpenaee  haying 
been  fizat  examinpd  sad  approyed  by  sacli  jnstioe,  end 
the  said  tarcHUnrer  shall  also  pay  snch  fnrther  snms.  .  .  . 
and  all  other  charges  and  expenses  which  the  watch 
oommittee  shall,  sabjeot  to  we  approbation  of  the 
ooonoQ,  dixeort  to  be  paid  for  the  purposes  of  'fiie  oooi* 
stabnlary  force  nnder  this  Act. 

Oave,  Q.O.  and  B.  B.  Wrighi  showed  cause.-* 
Tbeydted 

Rsg.  y.  Thonmfon,  4  Q.  B.  900;  5  Q.  B.  477;  8L.  T. 

Bep.  O.  S.826; 
Bm.  y.  ZAcVMd,  10  Q.  B.  534 ;  9  L.  T.  Bep.  O.  S. 

Bag.y!  Lwerfook41Jj.  J.  174,  Q.  B. 

Lawrence^  Q-0.  and  Glen,  in  sapport  of  the  rule, 
dtod 

Rag.  y.  BridgwaUr,  10  Ad.  A  E.  281 ; 
Beg,  y.  Paramore,  10  Ad.  A  £.  286. 

TiBLD,  J. — ^The  short  question  is  whether  it  is 
cxmipetent  to  the  town  oouncQ  to  make  these 
payments  under  the  82nd  section  of  the  Municipal 
Corporation  Act  (S  &  6  Will.  4,  c.  76).  The 
einmmstances  are  as  follows :  The  chief  constable 
appears  to  haye  laid  this  information  at  the  sug- 
gestion of  the  maffistrates,  but  they  had  nopower 
to  order  the  chiet  constable  to  prosecute  Hirsch- 
field,  so  as  to  Innd  him  to  do  so.  The  neoessaTy 
elements  of  an  action  for  malicious  prosecution 
are  absence  of  reasonable  and  probable  cause  and 
malioe.  Here  the  jury  haye  found  malice  and 
liaye  siyen  substantial  damages.  I  must  act  on 
that  finding  and  treat  it  as  determined  that  the 
damages  were  giyen  in  respect  of  a  personal 
wrong  done  by  the  chief  constable,  and  that  he 
acted  with  manoe.  I  do  not  wish  to  use  the  word 
in  an  offensiye  sense,  but  in  the  sense  that  he 
nraat  haye  acted  with  undue  zeal  or  feeling,  or  in 
some  snch  way  brought  himself  within  the  legal 
aense  of  the  term  **  malice."  It  is  no  part  of  the 
daty  of  the  chief  constable  to  lay  inlbrmations, 
csrtanily  not  to  do  so  without  reasonable  and 
probable  canee  and  msJioiously.  The  question  is 
whether,  under  these  circumstances,  the  case  is 
bvoa^t  within  any  of  the  words  of  the  82nd  seo- 
tion.  The  first  words  which  were  referred  to  were 
the  wovds  ''eortraordinaiy  expenses  which  sooh 


persons  shall  ap]>ear  to  haye  necessarily  incatred 
in  apprehending  offenders  and  executing  the 
orders  of  any  justice  of  the  peace  haying  juris* 
diction  within  such  borough."  It  seems  clear  that 
the  case  is  not  within  those  words,  because  these 
words  obyiously  apply,  not  to  direction  such  as 
those  in  this  case,  which  tiie  justices  may  yolon- 
teer  to  glye,  but  to  orders  of  the  justices,  which 
they  haye  jurisdiction  to  make,  and  which  are 
legally  bindinff.  Mr.  Caye,  therefore,  yery  pro* 
perly  admitted  that  the  case  would  not  come 
within  those  words,  and  relied  upon  the  con- 
cluding words,  "  charjzes  and  expenses  which  the 
watch  committee  shau,  subject  to  the  approbation 
of  the  council,  direct  to  be  paid  for  the  purposes 
of  the  constabulary  force  under  this  Act."    The 

Surposes  of  the  constabulary  are,  howeyer,  really 
efined  by  the  76th  seoiion  of  the  Act.  If  the 
matter  hsd  been  withoat  authority  I  should  haye 
held  that  these  costs  could  not  be  within  those 
words.  These  sums  are  not  paid  for  the  piii> 
poses  of  the  constabulary  force  within  the  seotbn. 
Mr.  Oaye  suggested  that  though  the  dhvtf  con* 
stable  did  not  Ukj  Ito  information  in  pursuanoe  of 
an  order  of  the  justices  properly  so  called,  yet  the 
concluding  woras  must  oemtended  to  coyer  other 
matters  ejutdem  generU  with,  bat  not  coyered  by^ 
the  preceding  words,  and  this  information  beixig 
laid  by  the  direction  or  at  the  suggestion  of  the 
magistrates,  the  oase  was  ejusdem  generU  with 
expenses  incurred  in  exeoutinji;  the  order  ofra 
magistrate.  But  I  cannot  thmk  that  a  mave 
yoluntary  direction  of  the  magistrate  which  it  is 
not  the  duty  of  the  chief  magistrate  to  carry  out 
is  ejvsdem  generis  with  the  order  of  the  magistrate 
mentioned  in  the  preyions  part  of  the  section* 
The  cases  on  the  sulg'ect  are  not  yery  conolusiye» 
but  they  tend  to  support  the  yiew  I  take.  In  the 
latest  oase  especially,  yiz.,  that  of  Eeg.  y.  Liv^rpo^ 
(41  L.  J.  174,  Q.  B.),  Blackburn,  J.  appears  to 
haye  read  the  section  in  a  similar  manner  to  that 
in  which  I  am  construinff  it.  He  treats  the  con- 
cluding words  as  intendea  to  coyer  only  ohargfls 
and  expenses  for  the  purposes  of  the  constabuliyy 
force  yuedem  generis  with  what  has  gone  before. 
For  these  reasons  I  am  of  opinion  that  this  role 


must  be  made  absolute. 


Bide  a&toZttfe. 


Solicitors  for  applicant,  Torr,  Janewaye,  Torr^ 
and  Qrihble. 

Solicitors  for  town  oounoi],  Oeare  and  Son,  for 
OidUy,  IBxeter. 

Thursday,  Dee.  2,  1880. 

(Before  Lord  Oolbbidgb,  G.  J.  and  Fold,  J.) 

E»  parte  Austin,  (a) 

OerHorari^Oonmeiian  by  iUsUee^—JDefseUoe  eon* 
viciion  rekimed  to  uerK  of  peaee  and  JUedr^ 
SfibsiiiuUon  hy  justices  of  correct  fonn  of  oon- 
vietion — Bute  for  certiorari  made  ahsoUUe. 

Where  the  justices  in  shotmng  cause  against  a  ndo 
for  a  certiorari  to  bring  up  an  informal  oonoio* 
tion  to  be  guashed,  return  a  formal  conote^ion 
drawn  up  i^ter  the  rule  has  been  obtained  and 
after  the  original  conviction  has  been  reiumtd  to 
the  clerk  of  the  peace  and  fled,  (he  court  vmll, 
neverOieless,  make  the  rule  MsoUUe. 

A,  was  convicted  by  justices  of  an  offence  against 
the  laws  of  a  certam  seoeraC fishery,  but  the  con' 

(•)  BqKjrttd  b7  A.  H.  P0T8BB,  Sai.,  BaniateivftVLaw. 
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E»  parte  Aubtdt. 


[Q.RDIT. 


vietion  did  not  not  ttcde  that  the  offence  woe  com" 
miUed  by  A.  "knowingly"  $o  aa  to  hrvnif  him 
'  within  the  etattUe,  A.  obtained  a  rule  niei  for  a 
eerHorairito  bring  vp  the  eontnetion  to  hone  it 
dwuhedt  whereupon,  aUhough  the  conviction  hcul ' 
been  returned  to  the  derh  of  the  peace  and^  JUed 
by  him,  the  juetiees  drew  up  a  freeh  conoiction, 
f»  which  ibs  word  *'  knowingly "  wae  ineerted, 
and  thie  freeh  conviction  w<u  returned  ae  an 
anewer  to  the  rule, 

HM,  thai,  under  theee  eireumetancee,  the  rtde  for  a 
certiorari  muet  be  made  absolute. 

This  was  a  raleoaUing  apon  oortain  jnsfeioeB  <^  the 
ooaDty  of  Essex  to  show  cause  why  a  writ  ^  of 
eertiorari  should  not  issue  to  brin^  up  a  conviotion 
made  against  one  William  Austm,  on  the  2nd 
Bea  1879,  to  be  quashed. 

It  appeared  that  William  Austin  was  on  that 
date*  on  the  information  and  complaint  of  Qeorge 
Frost,  summoned  to  appear  at  the  police  station 
at  Latchingdon,  in  the  county  of  Essex,  for  *'  that 
he  did,  on  the  14th  Nov.  then  instant,  at  the 
parish  of  St.  Lawrence,  in  the  said  counts,  and 
within  the  limits  of  a  certain  several  fishery 
belonging  to  the  Tollesbury  and  Mersea  Black- 
water  Oyster  Fishery  Company  Limited,  unlaw- 
fully use  a  certain  implement  of  fishery,  to  wit,  a 
tnwl  net,  not  being  a  net  adapted  solely  for 
OB^hing  floating  fish,  and  so  used  as  not  to  disturb 
or  injure  an  oyster  bed  belonging  to  the  said 
company,  contrary  to  the  statute  in  that  case 
made  and  provided.*' 

William  Austin  attended  at  the  hearing  of  the 
said  information  and  complaint  before  the  justices, 
and  before  anv  conviction  was  made  objected, 
tiirough  his  solicitor,  to  the  jurisdiction  of  the 
justices  to  hear  and  determine  the  said  information 
and  complaint,  on  the  ground  that  there  was  no 
legally  defined  offence  charged  against  hiin,  and, 
consequently,  no  offence  alleged  for  him  to 
answer,  as  neither  the  summons  nor  the  evidence 
showed  or  allmd  that  he  had  "  knowingly  "  com- 
mitted  the  said  alleged  offence. 

This  objection  was  overruled  by  the  justices* 
and  Austin  was  convicted  and  adjudged  to 
forfeit  and  pav  the  sum  of  Is,,  and  also  to 
pay  the  sum  of  11.  1«.  6d.  costs,  and  in  default 
of  paying  the  said  sums,  the  same  to  be  levied 
by  distress. 

The  conviction,  which  did  not  state  that  Austin 
^knowingly"  committed  the  alleged  offence,  or 
**  knowingly  "  did  any  of  the  acts  and  things  pro- 
hibited hy  the  statute,  was  made  under  and  by 
virtue  of  81  A  92  Yict.  c.  45,  s.  53,  which  enacts 
that 

It  shall  not  be  lawfnl  for  any  person,  other  than  the 
gneaatees,  their  agents,  aenrants.  and  workmen,  within 
the  limits  of  any  snoh  sevesal  flflkai^,  or  in  part  of  the 
spaoe  within  the  same,  desoribed  in  tlua  benalf  in  the 
order,  or  other  than  the  owner  of  any  sach  priTate  pyster 
bed^  JUB  affents,  aerrants.  and  workmen,  within  the 
limits  of  snon  bed,  knowingly  to  do  aov  of  the  f oUowing 
thingB :  To  use  any  implement  of  fiamng  ezoept  a  line 
and  nook,  or  a  net  adapted  solely  for  oat<ddng  floating 
fish,  and  so  nsed  as  not  to  disturb  or  injnre  in  any  manner 
any  oyster  or  mussel  bed,  or  oystws  or  mussels,  or  tiie 
oyster  or  mussel  fishery. 

The  justices,  in  answer  to  the  rule,  returned  a 
fresh  conviction  in  which  the  word  "  knowingly  " 
was  inserted,  which  had  been  drawn  up  after  the 
rule  fiMt  was  obtained,  and  after  the  onginal  con- 
viction had  been  returned  to  the  derk  of  the 


peace  and  filed  at  the  quarter  sessions,  and  was 
warranted  by  the  evidence  before  them. 

Willie,  QXI.  and  Lamton  showed  cause  against 
the  rule.— The  original  conviction  cannot  be  sap- 
ported,  but  the  justices  have  returned  a  oonviotiQa 
which  is  perfectly  good  in  form,  and  that  is  a 
sufficient  answer  to  this  rule.  Beu  v.  Barker 
(1  East,  186)  is  ^reotiy  in  point  in  this  case. 
Lord  Kenyon,  in  giving  judgment,  says :  "  If  the 
magistrate  has  done  no  more  than  return  the 
conviction  in  a  more  formal  shape  instead  of 
sending  it  up  in  the  informal  manner  in  which  it 
was  first  drawn,  and  supposing  tSiat  the  facts  as 
they  really  happened  wul  warrant  him  in  the 
return  he  has  now  made,  the  contrary  of  which 
is  not  imputed,  I  am  of  opinion  that  it  was  not 
only  legal  but  laudable  in  him  to  do  as  he  has 
done,  and  he  would  have  done  wrong  if  he  had 
acted  otherwise  ....  a  mere  informality  in  the 
manner  of  drawing  up  the  conviction  ought  not 
to  be  the  inducement  for  removing  it  into  this 
court,  but  some  substantial  defect  in  the  ju&tioe 
and  legality  of  the  proceeding  itself  before  the 
magistrate. '  Aa  long  as  the  original  convictioa 
is  not  quashed  the  magistrates  nave  power  to 
correct  it  as  they  have  done  here : 

Ohaney  v.  Poyns,  1 Q.  B.  T12. 

The  mere  fact  of  the  return  to  quarter  sessioos 
does  not  affect  the  conviction.  Lord  Denman 
says  in  the  last-cited  case,  that  the  returning  of 
convictions  to  this  court  or  to  the  sessions  does  not 
alter  their  character,  "and  possibly  it  may  be 
competent  to  the  magistrates  even  after  saoh 
return  of  an  informal  conviction  to  return  another 
formal  one  before  any  motion  is  made  to  (^oash 
the  conviction  or  appeal  heard."    They  also  cited 

Charter  t.  Greame,   11  L.  T.  Bep.   O.    S.  US; 

18Q.B.  216: 
Paley  on  Oonviotions,  Wh  edit.,  p.  904 ; 
Maseey  v.  Johneen,  12  East,  07. 

0.  E.  Jones,  in  support  of  the  rule,  was  not 
called  upon. 

Lord  CoLiBiDGB,  G.J.— This  is  in  itself  a  very 
small  matter — ^the  conviction  is  not  one  of  a  grave 
mond  character,  and  it  has  been  followed  by  a 
fine  of  one  shilling;  but  the  principles  invoWed 
in  the  case  are  somewhat  formidable.  The  argu- 
ment is  that  where  magistrates  have  made  sn 
illegal  and  defective  conviction  the  sutgeot  of 
that  conviction  must  either  aoquieece  in  it  or 
having  raised  his  case  upon  an  eat  parte  argument 
and  obtained  a  rule  for  a  cerHorari  to  quash  the 
conviction,  he  must  run  the  risk  of  being  met 
upon  the  argument  of  the  rule  obtained  to  enable 
him  to  get  rid  of  a  bad  conviction  bv  a  good 
conviction,  which  has  been  subseonently  drawn 
up  as  an  answer  to  the  rule.  Mr.  Willis  has  not 
been  able  to  satisfy  me  that  any  principle,  still 
less  that  any  authority,  exists  which  supports 
such  a  doctrine — that  when  once  a  bad  conviotioa 
has  been  filed  in  the  records  of  the  quarter  ses- 
sions the  magistrates  in  answer  to  a  rule  to  set  it 
aside  may  return  a  good  one. 

Field,  J.  —  I  am  of  the  same  opinion.  The 
question  is  whether  the  subjeot  under  the  ciroam- 
stances  of  this  case  is  entitled  to  have  a  writ  of 
cerHorari  to  the  person  having  the  oustody  of  these 
documents  to  return  them  to  wisooort.  It  has  been 
found  convenient  in  practice  to  discuss  upon  the 
rule  the  question  whether  the  conviction  ooght  or 
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ought  not  to  be  qasabed,  but  that  is  not  so  bere 
where  the  magistrates  have  executed  a  change  of 
front.  They  have  4rawQ  up  a  oonviction  which  is 
elearly  illegal  and  have  filed  it  amongst  the  records 
of  quarter  sessions.  Then  the  applicant,  as  he  was 
clearly  entitled  to  do,  moved  tbis  ooart  for  a  rale 
ibr  a  certiorari  to  bring  up  the  illegal  conviction 
to  have  it  quashed.  Now  he  is  met  by  the  state- 
ment of  the  magistrates  that  they  have  drawn  up 
a  fresh  conviction.  What  effect  that  may  have 
upon  the  argument  to  quash  the  conviction  is  not 
so  clear,  but  it  is  no  answer  to  this  rule.  We 
have  a  discretion  in  this  case  which  may  very 
fairly  be  exercised  in  fayour  of  the  applicant,  as 
the  course  adopted  in  answer  to  the  rule  is 
scarcely  one  to  be  commended.  I  think,  there* 
fore,  this  rule  must  go. 

Bule  dbioltde  wUh  eoais. 

Solicitors  for  applicant,  E,  Doyle  and  Bone,  for 
H.  W,  Jo7M8f  Colchester. 

Solicitors  for  the  prosecutors,  F.  and  T.  Smith 
and  SouBf  for  Pope,  Colchester. 


Saturday,  Feb.  19, 1881. 
(Before  Manistt  and  Stephen,  JJ.) 

Gould  and  othebs  (apps.)  v.  Baguf  Local  Boabd 

or  Health  (resps.).  (a) 

Puhlui  HeaUh  Ads  1848  (11  ^  12  Vict.  c.  63)  and 
1876  (38  ^  39  Vict.  c.  66)— I^ooal  board  ofhecOth 
— Notice  to  owner  to  repair  portion  of  eireet — 
Easpeneee  stated  in  notice  to  be  privaU*  improve^ 
fnent  expenees— Recovery  of  euch  expeneee  by 
eumtnary  process. 

A  notice  by  a  local  board  of  health  requiring  an 
owner  to  execute  certain  repairs,  and  thai  in 
default  of  such  exeeuHon  by  the  owner  the  board 
win  proceed  itself  to  execute  such  repairs,  and 
thai  the  expenses  thereby  incurred  as  private 
improvement  expenses  binds  the  board  on  such 
dejuuU  by  the  owner  to  treat  the  expenses  as 
private  improvement  expenses,  and  precludes 
ihemfrom  recovering  suen  expenses  by  summary 
process. 

The  local  board  of  B.  served  in  March  1876  a 
notice  upon  R.  requiring  him  to  execute  certain 
repairs  upon  his  property  in  B.,  and  stating 
thai  in  defauU  of  his  executing  tlis  works  the 
local  board  wotdd  do  the  repairs  themselves  and 
charge  the  owner  with  the  expenses  of  such  9*0- 
pairs.  H.  took  no  steps  to  comply  with  the 
notice,  and  died  in  Aug.  1876;  the  appellants 
were  his  executors.  The  local  board  proceeded  to 
eoBectUe  the  works  mentioned  in  the  notice.  In 
Feb.  1876  the  local  board  served  another  notice 
on  the  appellants  repairing  them  to  execute 
further  and  other  repairs,  and  thai  in  default  of 
thmr  executing  them,  the  local  board  would  pre 
eeed  to  execute  and  charge  the  appellants  with 
the  expenses  of  the  works  as  private  improvement 
expenses.  The  appellants  took  no  steps  to  comply 
unih  thie  notice,  and  the  local  board  proceeded  to 
do  the  necessary  repairs.  The  proportion  of  the 
amount  for  the  two  sets  of  repairs  payable  by  the 
appellants  was  settled,  and  sought  to  be  recovered 
summarily  before  the  justices,  who  decided  in 
favour  of  the  respondents.  The  appellants 
objected  [inter  alia)  that  the  respondents  must  be 
taken  to  have  executed  the  works  on  the  footing 
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of  charging  them  as  private  improvement  ex- 
penses,  and  could  not  therefore  summarily  re- 
cover the  amount  for  such  works.  The  justices 
overruled  this  objection. 
Held,  that,  as  the  local  board  had  eleeted  in  their 
notice  to  the  appellants  to  treat  the  expenses  in- 
eurred  in  the  execution  of  the  works  as  private 
improvement  expenses,  they  were  bound  by  their 
election,  and  could  not  recover  the  amount  for 
such  works  by  summary  proceedings  before  the 
justices,  whose  decision  was  wrong  and  muet  be 
reversed. 

This  was  a  case  stated  by  justices  under  20  A  21 
Vict.  c.  43,  the  material  parts  of  which  are  as 
follows : 

1.  On  the  22nd  Dec.  1879  complaint  was  made 
before  John  Aitken,  Esq.,  then  being  one  of  the 
justices  of  the  peace  for  the  county  of  Lancaster, 
by  the  respondents,  by  James  Heyworth,  the 
clerk  of  the  Bacop  local  board,  against  the  appel- 
lants. 

2.  Thereupon  ,a  summons  was  issued  and  duly 
served  upon  the  appellants. 

3.  The  summons  was  returnable  on  the  7th  Jan. 
1880,  and  on  that  day  the  said  complaint  was 
heard  and  determined  before  us  at  the  said  court 
house. 

4  The  appellants  appeared  at  the  hearing  of 
the  said  summonfi,  ana  the  following  facts  {inter 
alia)  were  proved  or  admitted  before  us  by  the 
parties  to  tois  appeal,  yis.,  that 

On  the  17th  March  1876  a  notice  purporting 
to  be  given  under  the  69th  section  of  the  Foblic 
Health  Act  1848  (11  &  12  Vict.  c.  63)  to  one 
Thomas  Edward  HammertoB,  and  requiring  him 
to  sewer  a  street  called  Underbank,  as  therein 
mentioned,  was  by  the  order  of  the  said  board 
duly  served  on  the  said  T.  E.  Hiimmerton,  the 
owner  of  property  fronting  to,  adjoining,  or 
abutting  upon  the  s  nd  street  called  Underbank. 
The  said  notice  concluded  as  follows : 

And  take  notice  that  in  osse  you  shall  for  the  space  of 
one  calendar  month  from  the  service  hereof  neglect  or 
refnse  to  comply  with  thin  notice,  or  to  perform,  ezecate, 
and  complete  the  works  herehy  reqnir^  to  be  executed, 
or  any  01  them,  to  the  satisfaction  of  the  said  local  board 
or  their  surveyor,  the  said  local  board  will  in  pursuance 
of  the  statutes  in  that  behalf  made  and  provided  pro* 
ceed  to  execute,  finish,  and  complete  the  same  at  your 
expense.  And  the  said  local  board  will  thereupon  also 
proceed  to  declare  all  costs,  char^ps,  and  expenses  paid, 
expended,  or  inccrred  by  them  in  consequence,  and  to 
enforce  payment  according  to  law. 

6.  The  said  T.  E.  Haromerton  took  no  steps  in 
order  to  comply  with  the  notice  in  his  lifetime, 
and  he  died  on  the  26th  Aug.  1876  wi^'hont  having 
done  so;  but  having  by  his  will  appointed  the 
appellants  trustees  and  executors  thereof,  and 
having  by  such  will  devised  to  them  as  snch 
trustees  and  executors  the  said  {.roperty  fronting 
to,  adjoining,  or  abutting  upon  Underbank  as 
aforesaid. 

6.  The  respondents  on  or  about  the  Ist  Aug. 
1876  proceeded  to  sewer  the  said  street  mentioned 
in  the  notice,  and  they  completed  the  works  in  the 
month  of  Jan.  1876. 

7.  On  the  14th  Feb.  1876  a  notice  pnrporling 
to  be  given  under  sect.  160  of  the  Public  Health 
Act  1876  (38  &  39  Vict.  c.  66),  requiring  the 
appellants  to  level,  pave,  flag,  and  channel  the 
said  street  called  Unoerbank,  was  by  order  of  the 
said  board  duly  served  on  the  appAilants  as  such 
trustees  and  executors  of  the  will  of   the  said 
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T.  E.  Hammerton.  ^  The  notice  coodnded  as 
follows :  And  the  said  looal  board  will  therafora 
also  proceed  to  declare  all  costs,  charges,  and  ex- 
penses, paid,  expended,  or  incurred  by  them  in 
eonseqaence  of  snch  yonr  neglect  or  dennlt  to  be 
private  improvement  expenses  and  to  enforce 
payment  according  to  law. 

8.  The  appellants  did  not  comply  with  the  notice 
of  the  14th  Feb.  1876,  wherenpon  the  respondents 
proceeded  to  execute  the  works  therein  referred 
to,  and  they  completed  the  said  works  prior  to 
the  4th  June  1877. 

9.  On  the  4th  Jane  1877  a  notice  of  apportion- 
ment signed  by  the  surveyor  of  the  respondents, 
and  conntersigned  by  their  olerki  was  dnly  served 
on  the  appellants  as  sach  tms^^s  and  executors 
purporting  to  apportion  their  share  of  the  ex- 
penses at  the  sum  of  1131. 16$,  8(i. 

10.  On  the  3rd  Sept.  1877  a  notice  was  dnly 
served  bv  the  appdlants  on  the  respondents  dis- 

1>utinff  the  apportionment,  and  the  right  of  the 
ocal  board  to  execute  the  works. 

11.  An  arbitrator  was  appointed  by  the  respon- 
dents (but  the  appellants  took  no  part  in  the 
arbitration  proceedmgs),  and  he  maoo  his  award 
confirming  the  apportionment  made  by  the  local 
board. 

12.  At  the  hearing  before  us  the  respondents 
contended  that  the  said  award  was  final  against 
the  appellants ;  and  the  appellants  took  the  fol- 
lowing olg'ection  {inter  alia) :  That  the  notices  of 
the  17th  Mareh  1875,  and  of  the  14th  Feb.  1876, 
were  invalidated  by  the  notice  which  the  same 
concluded  by  reason  of  its  being  nwde  thereby  to 
depart  from  the  form  G.  of  the  schedule  Iv.  in 
the  Public  Health  Act  1875 ;  or  that  if  not,  then 
that  the  respondents  must  be  taken  to  have 
executed  the  works  upon  the  footing  of  charging 
them  as  private  improvement  expenses,  and  that 
therefore  they  could  not  maintam  their  present 
demand  which  was  founded  upon  a  totally  different 
procedure. 

li.  We  overraled  the  said  objection,  and  made 
an  order  on  the  appellants  for  the  payment  of  the 
said  snm  of  1\^L  16«.  Sd. 

14.  Thereupon  the  judgment  of  this  court  is 
required  as  to  whether  or  not  we  were  correct  in 
point  of  law  in  our  determination  as  aforesaid. 

By  sect.  69  of  11  &  12  Vict.  c.  63,  it  is  enacted 
that : 

In  ease  Anyproaent  or  fntnre  street,  or  any  part  the^reof 
(not  being  a  highway),  be  not  sewered,  leyeuei,  j^aved. 
flagged,  and  channelled  to  the  aatiafaction  of  the  local 
board  of  healtfti,  Bnch  board  may,  by  notioe  in  writing  to 
the  respective  ^  owners  or  oooapiers  of  the  premises 
fronting^  adjoining,  or  abutting  upon  snch  parts  thereof 
an  may  reqaire  to  be  sewered,  levelled,  paved,  flagged, 
or  chaDnelled,  reqnire  them  to  sewer,  level,  pave,  flag,  or 
channel  the  same  within  a  time  to  be  speoifled  in  saoh 
notioe ;  and  if  snch  notioe  be  not  complied  with,  the 
•aid  loaal  board  may,  if  they  shall  think  fit,  exeonte  the 
works  mentioned  or  referred  to  therein ;  and  the  expenses 
incurred  by  them  in  bo  doing  shall  be  paid  b^^  the  owners 
in  def anlt,  according  to  the  frontage  of  their  respective 
premises,  and  in  such  proportion  as  shall  be  setiled  by 
the  surveyor,  or  in  case  of  dispnte  as  shall  be  settied  by 
arbitration  (having  regard  to  all  the  ^irenmstances  of  the 
case)  in  the  manner  provided  by  this  Act ;  said  snch  ez> 
penses  may  be  recovered  from  the  last-mentioned  owners 
in  a  summary  manner,  or  the  same  may  be  declared  by 
order  of  the  said  local  board  to  be  ptivate  improvement 
expenses,  and  be  recoverable  as  such  in  the  manner 
iiereinafter  provided. 

By  sect.  150  of  38  4&  39  Vict.  c.  55 : 

IVliere  any  street  within  any  urban  district  (not  being  ' 


a  highway  repairable  by  the  iwhahitMits  at  lazge),  or  the 
carnage  way,  footwav,  or  any  other  part  of  such  strost 
is  not  seweored,  levelled,  paved,  metalled,  flagged,  ohaa- 
nelled,  and  made  good,  or  is  not  lighted  to  the  satis&uv 
tion  of  the  urban  authority,  suoh  antfaarity  may,  hj 
notioe  addressed  to  tiie  re^>eotive  owners  or  ooenpisn 
of  the  premises  fronting,  acyoining,  or  abutting  on  sn^ 
parts  uiereof  as  may  leqnire  to  be  sewered,  levelled, 
paved,  metalled,  flagged,  or  ohannelled,  or  to  be  lighted, 
require  them  to  sewer,  level,  pave,  metal,  flag,  ohiuiDcl, 
or  make  good,  or  to  provide  proper  means  for  lightiag 
the  same  within  a  time  to  be  spectflsd  fai  soeh  notice. 
...  If  suoh  notioe  is  not  oomplied  with,  the  nrbsa 
authority  may,  if  they  think  flt,  exeonte  the  works  dmd- 
tioned  or  referred  to  therein ;  and  may  recover  m  a 
summary  manner  the  expenses  incurred  by  them  in  bo 
doing  from  the  owners  in  default,  aooording  to  the 
frontage  of  their  respeotive  premises,  sad  in  suoh  pro- 
portion as  is  settlea  by  the  survevor  of  the  uroan 
authoribr,  or  (in  oase  of  oispute)  by  arbitration  in  manner 
provided  by  this  Aot;  or  the  urban  authority  may  Vj 
order  deolare  the  expenses  so  inouned  to  be  private  im- 
provement expenses. 

By  sect.  213 : 

Wherever  an  urban  authority  have  inonrred  or  beooBse 
liable  to  any  expenses  whioh  by  this  Aot  are  or  by  sneh 
authority  may  be  dedared  to  be  private  improvemflnt 
expenses,  su^  authority  may,  if  th^  think  flt,  make 
and  levy  on  the  oooupier  of  the  premises  in  rei^Mot  of 
which  the  expenses  have  been  inourred,  in  addition  to  all 
other  rates,  a  rate  or  rates  to  be  called  private  improvs- 
ment  rates,  of  suoh  amount  as  will  be  suffioient  to  dis- 
eharge  sucm  expenses,  together  with  interest  thereon  at 
a  rate  not  exceeding  flve  pounds  per  oentum  per  annum, 
in  suoh  period  not  exceeding  thirty  years  as  the  urbaa 
authority  may  in  each  oase  determine.  Provided  that 
whenever  any  premises  in  respect  of  whioh  any  private 
improvement  rate  is  made  become  unoocupifa  oefore 
the  expiration  of  the  i>eriod  for  whioh  the  rate  was  made, 
or  before  the  same  is  fully  paid  off.  suoh  rate  shsU 
become  a  charge  on  and  be  paid  by  the  owner  for  the 
time  being  of  the  premises  so  long  as  the  same  oontinoe 
to  be  unocoupied. 

By  sect.  214 : 

When  the  oooupier  by  whom  any  private  improvement 
rate  is  paid  hdos  the  premises  m  respect  of  whioh  the 
rate  is  made  at  a  rent  not  less  than  the  rack  rent,  he 
shi^  be  entitied  to  deduct  three-fourths  of  the  amount 
paid  by  him  on  account  of  suoh  rate  from  the  rent  pa^ 
able  bv  him  to  his  landlord,  and  if  he  hold  at  a  rent  leei 
than  the  rack  rent  he  shall  be  entitled  to  deduct  from  the 
rent  so  payable  by  him  suoh  proportion  of  three-fourths 
of  the  rate  as  his  rent  bears  to  the  rack  rent ;  and  if  tlM 
landlord  from  whose  rent  any  deduction  is  so  m«deii 
himself  liable  to  the  payment  of  rent  for  the  premises  in 
respect  of  which  the  deduction  is  made,  ana  holds  the 
same  for  a  term  of  whioh  less  than  twenty  years  is  un- 
expired (but  not  otherwise),  he  may  deduct  from  the  rent 
so  payable  by  him  such  proportion  of  the  sum  deducted 
from  the  rent  payable  to  him  as  thp  rent  payable  by  him 
bears  to  the  rent  payable  to  him,  and  so  in  snoeesaon 
with  respect  to  every  landlord  (holding  for  a  term  of 
whioh  less  than  twenty  years  is  unexpired)  of  the  same 

Sremi&es  both  receiving  and  liable  to  pay  rent  in  respect 
hereof. 

By  sect.  215 : 

At  any  time  before  the  expiration  of  the  period  for 
which  aoi^  private  improvement  rate  is  made,  the  owner 
or  occupier  of  the  premises  assessed  thereto  may  redeem 
the  same,  by  paying  to  the  urban  authority  the  expenses 
in  respect  of  whion  the  rate  was  made,  or  suoh  psrt 
thereof  as  may  not  have  been  defrayed  by  sums  already 
levied  in  respeot  ef  the  same.  Provided  that  mon^psid 
in  redemption  of  any  private  improvement  rate  shall  not 
be  ai^plied  by  the  urban  authority  othenrise  than  in 
defraying  expenses  inourred  by  them  in  works  of  private 
improvement  or  in  discharging  the  principal  of  sny 
moneys  borrowed  by  them  to  meet  those  expenseSi 
whetiier  by  means  ef  a  sinking  fund  or  otherwise. 

By  sect  240t 

Where  any  person  has  advanced  money  for  any  cx- 
penses  which  by  this  Act  are,  or  by  the  looal  anthorily 
may  be  dedared  to  be  private  improvement  expeaees,  the 
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looal  authority,  mi  Ymng  aatiailed  by  the  report  of  their 
•nrr^or  or  othflrwiee  that  the  money  adyanoed  b^  nioh 
person  has  been  doly  expended,  may  issue  a  grant  in  the 
form  in  sohediile  TV,  to  this  Act  to  snoh  person  of  a 
yearly  rentoharge  issnable  ont  of  the  premises,  in  respect 
whereof  each  advance  has  been  made,  or  out  of  snoh 
part  thereof,  to  be  specified  in  snoh  jmnt  as  the  local 
mthoritr^  may  think  proper  and  snfadent.  Such  rent- 
oharge  snail  be  personal  estate,  and  shall  begin  to  aoome 
tram  the  day  of  completion  of  the  works  on  which  the 
money  advanced  has  been  expended,  and  shall  be  payable 
by  eqoal  half  •yearly  payments  during  a  term  not  exceeding 
thirty  years,  m  snoh  manner  that  me  whole  of  the  snm 
adyanoed,  with  the  costs  of  preparing  the  said  grant, 
together  with  interest  thereon  respeotiyely,  at  a  rate  not 
exoeecUng  six  pounds  per  centum  per  annum  on  the  sum 
from  time  to  tune  remaining  unpaid,  shall  be  rei>aid  at 
the  end  of  the  said  term.  The  provisions  of  tms  Act 
with  respect  to  deduction  from  the  rent  of  a  proportion 
of  priyaie  improyement  rates,  and  with  respect  to  re- 
demptipn  of  private  improvement  rates,  shall  mtUatU 
muiandit  apply  to  rentoharges  granted  under  tins 
sectiOB* 

Bj  sect.  256 : 

If  any  person  assessed  to  any  rate  made  under  this 
Aot  by  anv  urban  authority  fails  to  pay  the  same  when 
doe,  and  for  the  space  of  fourteen  aays  after  the  same 
hasL  been  lawfully  demanded  in  writing,  or  if  any  person 
qoits  or  is  about  to  quit  any  premises  without  payment 
ii  an^  snoh  rate  then  dne  from  him  in  respect  of  such 
preniises,  and  refuses  to  pay  the  same  after  lawful 
demand  thereof  in  writing,  any  justice  may  summon  the 
defaulter  to  appear  before  a  court  of  summary  jurisdic- 
tion to  show  cause  why  the  rate  in  arrear  should  not  be 
paid ;  and  if  the  def axuter  fails  to  appear,  or  if  no  suffi- 
cient cause  for  nonpayment  is  shown,  the  court  may 
make  an  order  for  the  payment  of  the  same,  and  in 
default  of  compliance  witn  such  order,  may  by  warrant 
cause  the  same  to  be  levied  by  distress  of  the  goods  and 
dhattels  of  the  defaulter. 

By  sect.  317 : 

The  schedules  to  this  Aot  shall  be  read  and  take  effect  as 
part  of  this  Act.  The  forms  contained  in  schedule  lY.  to 
this  Act,  or  forms  to  the  like  effect,  varied  as  oircum- 
stamoes  may  require,  may  be  used  and  shall  be  sufficient 
for  all  purposes. 

Oave^  Q.O.  (Forbes  with  him)  for  the  appellants. 
— The  magistrates  were  wrong  in  their  decision, 
and  the  objection  of  the  appellants  onght  to  be 
enstained.  The  oonclading  portion  of  the  first 
notice  did  not  inform  us  how  the  local  board  were 
going  to  treat  the  expenses  incurred  if  we  nes- 
lecteia  to  carry  out  the  works ;  they  did  not  tell 
ns  that  the  expenses  would  be  recovered  summa- 
rily. In  the  second  notice  they  do  inform  us  that 
they  intend  to  treati  any  expenses  incurred  by 
them  by  reason  of  our  non-compliance  with  their 
DOtioe  as  "  priyate  improvement  expenses."  Pri- 
vate improvement  expenses  are  repaid  by  instal- 
ments extending  over  a  period  which  may  be  not 
leaBS  than  thirty  years.  This  notice  to  us  treating 
the  charges  as  private  improvement  expenses 
precludes  the  local  board  or  urban  authority  from 
recovering  them  summarily.  We  have  been  in- 
dnoed  to  take  no  steps  in  executing  the  notified 
works  because  there  was  a  further  advantage  to 
US  besides  the  long  period  of  time  for  payment, 
tIz.,  that  as  owners  we  were  liable  for  only  three- 
fourths  of  the  charge,  the  remaining  one-fourth 
falling  on  the  occupiers.  The  board  might  have 
exercised  their  rigfat  to  treat  these  charges  as 
ordinary  expenses,  and  so  recover  them  summarily ; 
the  choice  lay  in  their  power ;  they  have  exercised 
their  option  by  delivering  the  notice  of  Feb.  1876, 
and  must  now  be  bound  by  it.  He  referred  to  s. 
69  of  11  d(  12  Vict.  c.  63,  and  ss.  150,  213,214,215, 
-and  317  of  the  Act  of  1875  (38  &  39  Vict.  c.  55). 

E.  Clarke,  Q.O.  iW.  A.  Qhn  with  him).— There 
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is  an  important  distinction  between  treating 
expenses  as  private  improvement  expenses  and 
making  a  private  improvement  rentcharge  on  the 
property  under  sect.  240  of  the  Public  Health  Act 
1875;  the  latter  charge  would  be  extended  over 
a  period  of  thirty  years,  but  in  the  case  of  private 
improvement  expenses,  the  charge  upon  the  pro? 
perty  would  be  realised  within  a  considerably 
shorter  period  of  time.  The  addition  of  these 
words  in  the  second  notice  does  not  invalidate 
the  notice ;  they  are  mere  Surplusage,  and  do 
not  bind  the  board.  Again,  the  person  ^ving 
the  appellants  such  notice  bad  no  authority  to 
do  so;  from  the  case  it  does  not  appear  that 
there  had  been  any  resolution  on  the  part  of 
the  board  so  to  treat  these  works.  If  the  clerk 
had  the  authority  to  give  such  notice,  it  was  a 
mere  expression  of  intention,  which  intention  it 
was  in  the  power  of  the  board  to  alter  at  any  time. 

Manisty,  J. — ^Mv  opinion  is  in  favour  of  the 
appellants.  The  Act  of  1848  gives  no  form  of 
notice^  but  the  notice  given  by  the  local  board  to 
the  predecessor  in  title  of  the  appellants  con- 
forms sufficiently  to  the  requirements  of  sect.  69 
of  that  Act,  and  sect.  150  of  the  Act  of  1875  is 
,  substantially  the  same  as  the  69th  section  of  the 
Act  of  1848;  and  the  second  notice  which  was 
made  to  the  appellants  is  also  sufiiciently  in  con- 
formity with  the  150th  section  of  the  Act  of  1875, 
and  follows  the  form  G.  in  schedule  lY.  of  that 
Act,  which  by  the  317th  section  is  made  part  of 
the  Act  itself.  Now  the  local  board,  having  given 
a  notice  to  the  appellants,  the  executors  of  the 
former  owner,  requiring  them  to  do  certain  works, 
coupled  with  a  further  notice  that  if  the  workd 
were  not  executed  by  the  appellants,  they,  the 
local  board,  would  do  them,  and  charge  the 
expenses  incidental  to  them  as  private  improve- 
ment expenses,  cannot  summarily  recover  these 
expenses  like  other  charges  provided  for  by  the 
Acts.  There  is  a  broad  difference  in  the  method 
of  recovering  different  kinds  of  expenses;  first, 
there  is  the  summary  mode  which  we  find  iu  sect. 
256  of  the  Act  of  1875 ;  or,  secondly,  if  such 
expenses  are  declared  to  be  private  improvement 
expenses,  by  a  rate  spread  over  a  period  not 
exceeding  thirty  years,  and  in  which  the  occupier 
as  well  as  the  owner  bears  a  proportion  of  the 
charge,  as  is  provided  for  in  sects.  213,  214,  and 
215.  If  the  local  board  treats  expenses  as  private 
improvement  expenses,  they  are  deprived  of  the 
power  of  recovering  them  summarily.  Sect.  240 
gives  a  further  advantage  to  the  owner  by  creating 
a  rentcharge  on  the  property  affected  by  the  outlay 
of  expenses,  and  enabling  the  owner  to  pay  on 
such  charge  by  half-yearly  instalments.  In  any 
way,  the  owners  would  get  a  substantial  advantage 
by  their  works  being  executed  by  the  board,  and 
the  expenses  connected  with  them  being  declared 
private  improvement  expenses;  because  if  the 
owners  executed  the  works  they  would  be  respon- 
sible for  the  full  satisfaction  of  the  charges,  and 
might  be  ref^uired  to  meet  them  within  a  short  time 
of  their  becoming  due.  Therefore,  as  the  board 
gave  the  owners,  the  appellants,  such  notice,  they 
must  abide  by  it.  Upon  the  whole,  though  I  felt 
a  little  doubt,  I  think  our  decision  must  be  for  the 
appellants. 

STBFHsy,  J.— I  am  of  the  same  opinion.  The 
two  notices  served  upon  the  previous  owner  of  the 
property  and  his  executors,  the  appellants,  do  not 
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in  temiB  compel  them  to  execnte  the  different 
works  set  forth  m  the  notices,  hecaosethey  inform 
them  what  will  happen  if  they  do  not  perform 
them ;  and  the  second  notice  proceeds  to  say  that 
the  expenses  connected  therewith  incarred  by  the 
board  will  be  charged  as  private  improTement 
expenses.  Mr.  Clarke  holds  these  words  as  sur- 
plusage, and  of  no  effect.  But  to  do  so  would  allow 
them  to  say  and  unsay  things  as  they  pleased. 
The  Act  of  1875  provides  two  modes  of  recovering 
expenses :  (1),  summary  before  justices ;  (2),  a  rate 
or  rentchai^  on  the  premises,  when  the  expenses 
connected  with  their  improvement  are  charged  to 
the  owners  as  private  improvement  expenses,  as 
was  done  in  the  case  now  before  us.  The  notice 
of  Feb.  1876  contains  matter  which  estops  the  local 
board  from  saying  that  it  does  not  amount  to  the 
statement  of  what  they  intended  to  notify  to  the 
appellants,  and  whose  objection  to  the  course  pur- 
sued by  the  board  is  valid,  and  one  to  which  we 
must  give  effect. 

Jvdgment  for  appfXlants,  and  order  of  juiUcea 
set  aside  wUh  coets. 

Solicitors  for  appellants,  Grave  and  Soru^  for 
Newhoidd  and  Gould,  Sheffield. 

Solicitors  for  respondents.  Home  and  Hunter, 
for  /.  OhorUon,  Manchester. 


'tlTednesday,  Feb.  23, 1881. 

(Before  Field  and  Manistt,  JJ.) 

FuLHAM  Guardians  (apps.)  v.  Isle  as  Thaket 
Guardians  (resps.).  (a) 

Pauper  settlement  by  irremovability  —  Besidenoe 
and  maintenance  at  a  charitable  institution^- 
9  #•  10  Vict,  c  66,  s.  1—39  ^  40  Viet,  c  61, 
•.34 

A  pauper  lunatic  resided  for  more  than  three  years 
at  a  home  for  penitents  in  th-e  appeUants*  union^ 
where  she  was  maintained  entirely  by  the  funds 
of  the  institution.  The  home  was  supported  by 
moneys  collected  at  church  offertories  throughout 
the  county  of  the  appellants'  union,  and  by 
charitable  subscriptions  and  donations  received 
from  various  persons  resident  in  aU  parts  of  the 
kingdom. 

Held,  v/pon  a  case  stated,  that  such  residence  was 
not  within  either  of  the  exemptions  from  the 
computation  of  time  for  irremovability  under 
9  ^  10  Vici.  e.  66,  s,  I,  and  that  the  pauper 
hmalio  had  therefore  acquired  a  settlement  in 
and  was  maintainable  by  the  appellants*  union 
under  39  ^  40  Vict.  c.  61,  s,  34. 

1.  Special  case  stated  between  the  parties  by 
consent  and  by  order  of  Bowen,  J.  sitting  in 
chambera,  dated  the  4th  Nov.  1880,  under  the 
12  &  13  Vict.  c.  45,  s.  11. 

2.  On  the  9th  Aug.  1880  an  order  was  mad 
under  the  hands  and  seals  of  two  of  Her  Majesty* 
justices  of  the  peace  for  the  county  of  Kent. 

3.  By  the  said  order  it  was  adjudged  that  the 
last  legal  settlement  of  Sarah  Horsnaill,  a  pauper 
lunatic,  was  in  the  parish  of  Fulham,  in  the 
appellants'  union,  and'  the  grounds  upon  which 
the  Faid  settlement  was  so  adjudged,  and  the 
particulars  of  the  settlement  of  the  said  pauper 
lunatic  relied  upon  in  support  of  the  said  oroer, 
are  as  follows : 

(a)  Beported  by  M.  W.  McKulab,  Eiq.,  B«rriste]>«t-l*w. 


**  That  the  sud  Sarah  Horsnaill  resided  at  St. 
James's  Home,  in  the  parish  of  Fulham,  in  your 
said  union,  in  the  capacity  of  a  domestic  servant 
or  laundry  maid,  for  upwards  of  three  years, 
namely,  from  the  28th  day  of  February  1876  up  to 
the  month  of  November  now  last  past  (1879),  and 
thereby  acquired  a  settlement  in  your  said 
union." 

4.  St.  James's  Home,  in  which  the  pauper 
lunatic  resided  as  above  stated,  was  established 
at  Whetstone  in  1856  with  the  view  of  receiving 
female  penitents  chiefly  of  a  higher  class  than 
that  which  supplies  most  other  penitentiaries.  It 
was  afterwards  removed  to  Hammersmith.  Funds, 
however,  failed,  and  in  1867  the  council  were 
nearly  driven  to  the  necessity  of  dosing  the  home, 
when  the  then  Bishop  of  London  came  to  their 
assistance  by  making  the  institution  diocesan, 
'llie  council  was  reorganised,  the  rules  revised,  a 
site  for  a  new  building  provided  on  the  episcopal 
estate  of  Fulham,  and  a  sisterhood  formed  to 
carry  on  the  work  under  regulations  approved  by 
the  bishop.  The  new  building  was  furnished  in 
the  autumn  of  1871,  and  has  heen  occupied  ever 
since  as  a  home  or  reformatory  for  women. 

5.  The  said  St.  James's  Home  is  supported  fay 
moneys  collected  at  church  offertories  throughout 
the  county  of  Middlesex  and  by  annual  subscrip- 
tions and  donations  received  from  various  persons 
resident  in  all  parte  of  the  kingdom.  These 
moneys  are  applied  in  providing  for  the  super- 
vision, instruction,  maintenance,  and  clothing  of 
the  inmates. 

6.  Young  girls  and  women  are  admitted  an 
penitents  to  the  said  St.  James's  Home  from  all 
parts  of  the  kingdom  upon  application  to  the  sister 
superior  in  charge  thereof.  Some  are  admitted 
quite  destitute  and  without  a  change  of  clothing ; 
in  many  instances  the  clothing  has  to  be  destroyed, 
no  regulation  exists  as  to  the  necessity  of  a 
change  of  clothing  being  brought  by  each  penitent 
prior  to  being  admitted  to  the  home.  Such  peni* 
tents  for  the  most  part  consist  of  young  girls  who 
have  lost  their  characters  through  various  causes, 
and  seek  a  refuge  in  this  or  some  similar  institu- 
tion for  the  purpose  of  obtaining  a  reference  upon 
which  they  may  obtain  other  situations,  &o.,  and 
the  principal  conditions  upon  which  they  are 
admitted  to  the  said  home  are  that  there  are  good 
grounds  for  believing  each  applicant  to  be  desirous 
of  leading  an  amended  life  and  an  expression  of 
willingness  ou  the  part  of  each  such  applicant  to 
come  to  the  said  home  as  a  house  of  penitence, 
the  object  of  which  has  been  previously  explained. 

7.  The  penitents  or  inmates  of  the  home  are 
instructed  in  various  domestic  duties,  and  accord- 
ing to  circumstances  or  capacitv  are  sent  out  to 
situations  or  service  back  to  their  parents  and 
other  homes,  &o,  A  uniform  style  of  dress  pro- 
vided out  of  the  funds  of  the  home  is  supplied  to 
each  person  admitted,  and  no  other  than  the 
prescribed  clothing  is  permitted  to  be  worn 
therein. 

8.  The  usual  period  for  which  penitents  in  the 
said  home  are  admitted  and  required  to  submit 
themselves  for  supervision,  &c,  is  two  years ;  but 
they  can  leave  at  any  time,  and  if  refractory  may 
be  peremptorily  dismissed  and  sent  back  to  their 
parents  or  to  the  place  whence  they  were  originally 
admitted.  If,  however,  the  penitent  leaves  or  is 
discharged  before  the  end  of  the  prescribed  pro- 
bationary period  of  two  years,  then  she  leaves 
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withoal  a  oharaoter  being  giTen  to  her  or  without 
the  usual  outfit  of  clothiog  being  sapplied.  No 
holidays  ara  allowed  daring  the  probationary  term 
of  two  years'  residenoe  af oresaia,  nor  ara  the  in- 
mates allowed  to  |>ass  beyond  the  limits  of  the 
home  until  their  time  has  expired;  neither  oan 
any  friend  or  ralatives  visit  the  penitents  until 
they  have  been  inmates  for  three  months*  and 
then  only  onoe  a  month  after  that  period. 

Daring  their  stay  in  the  home  inmates  ara 
allowed  to  write  only  to  their  relatives,  ezoept  by 
speoial  permisaion  to  be  first  obtained  from  the 
sister  superior. 

9.  The  said  Sarah  Horsnaill,  the  pauper  lunatic 
in  this  ease,  was  admitted  to  the  said  St.  James's 
Home  in  a  state  of  destitution  on  the  28th  Feb. 
187fi^  as  a  penitent  on  the  above  conditions,  and 
came  direct  from  St.  Mary's  Home  (a  similar  in- 
stitution). Wantage,  in  the  county  of  Berks,  in 
which  she  had  been  an  inmate  for  a  period  of 
nearly  four  years  prior  or  since  the  8rd  May  1872, 
the  cause  of  her  admission  to  this  home  being  a 
desire  to  give  up  seeking  a  means  of  living  by 
prostitution. 

10.  After  ramaining  on  the  books  of  the  said 
St.  James's  Home  for  a  period  of  two  years, 
doring  which  time  she  was  instructed  and  acted 
in  various  menial  capacities  as  ordered  by  the 
Slater  superior,  her  name  was  ramoved  from  the 
register  of  admission  and  discharges  showing  the 
list  of  penitents  from  time  to  time  in  the  home ; 
and  as  her  time  for  probation  had  expired,  and  on 
account  of  her  satisfoctory  condaot  as  a  penitent, 
she  was  placed  by  the  sister  superior  in  a  subor- 
dinate office.  No  money  was  paid  either  by  the 
paaper  lunatic  or  any  other  person  for  her  main- 
tenance, clothing,  &c.,  either  on  her  admission  to 
or  at  any  time  during  her  residence  in  the  said 
St.  James's  Home,  nor  did  she  ever  receive  any 
sums  of  money  by  way  of  wages  for  any  services 
rendered  by  her  Uierain. 

11.  The  appellants  contend  from  the  foregoing 
facto  that  8mh  Horsnaill,  the  pauper  lunatic, 
has  not  resided  in  the  parish  of  Fulham  in  their 
union  for  a  period  of  three  years  as  alleged  by  the 
respondents,  and  in  accordance  with  the  provi- 
sions of  the  statutes  9  &  10  Yict.  c.  66,  s.  1,  and 
39  A  40  Yict.  c.  61,  s.  84,  and  the  other  statutes 
incorporated  and  to  be  read  therawith,  more  par- 
tioalarly  as  ralates  to  the  mode  in  which  a  person 
must  reside  in  a  parish  under  these  statutes  so  as 
to  rander  such  person  irremovable  therefrom  or 
settled  therein.  That  the  period  of  residence  in 
the  St.  James's  Home  in  which  the  paaper  lunatic 
resided  as  a  penitent  for  two  years,  the  appellants 
urge  is  to  be  excluded  in  the  computation  of  the 
time  of  her  residence  in  sach  parish,  and  that 
therefore  ^e  has  not  acquired  a  settlement  in  the 
■aid  parish  of  Fulham. 

12.  The  respondents  contend  on  the  other  hand 
that  the  pauper  has  resided  in  the  parish  of 
Fulham  for  upwards  of  three  yeara  in  such  a 
manner  as  satisfies  the  terms  of  the  statute 
30  A  40  Yict.  c.  61,  s.  34,  and  therefore  is  to  be 
deemed  to  have  aoouired  a  settlement  therein  by 

of  such  resiaence. 


13.  The  Ofnnion  of  this  court  is  therefore  sought 
as  to  whether  the  order  was  rightly  made  upon 
tiie  parish  of  Fulham  in  the  appellants'  union,  and 
it  is  agreed  between  the  parties  that  judgment  in 
oonformi^  with  the  decision  be  entered  on  the 


motion  oi  either  party  at  the  sessions  next  after 
such  decision  shall  have  been  given. 

By  9  &  10  Yict.  c.  66,  s.  1 : 

No  person  shall  be  remoyed,  nor  shall  any  warrant  be 
muted  for  the  removal  of  any  person  from  any  parish 
m  which  snoh  person  shall  nave  resided  for  five  ysflurs 
[afterwards  one  year  (by  28  &  29  Viot.  o.  79^  s.  8)1  next 
before  the  application  for  the  warrant :  proYided  always 
that  the  time  dnrinff  which  snoh  person  shall  be  a  prisoner 
in  a  prison,  or  Bhall  be  serring  Her  Majesty  as  a  soldier, 
mariner,  or  sailor,  or  reside  as  an  in-pensioner  in  Green* 
wioh  or  Chelsea  Uospitals .  or  shall  be  oonfined  in  a  Innatic 
a^ylnm,  or  house  dnly  licensed,  or  hospital  resfistered 
for  the  reception  of  lunatics,  or  as  a  patient  in  a 
hospital,  or  during^  which  any  such  person  shall  receive 
reliet  from  any  parish,  or  shall  be  wholly  or  in  part 
maintained  by  any  rate  or  subscrij^tion  raised  in  a  psaisli 
in  which  such  person  does  not  reside,  not  being  a  himA 
fids  charitable  gift,  shall  for  all  purposes  be  ezolnded  in 
the  computation  of  time  hereinbefore  mentioned. 

By  the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act  1876  (39  &  40  Yict.  c.  61),  s.  84 : 

Where  anj  person  shall  have  resided  for  the  term  of 
three  years  m  any  parish,  in  such  manner  and  under 
such  circumstances  in  each  of  such  years  as  would  in 
aocordance  with  the  several  statntes  in  that  behalf, 
render  him  irremovable,  he  shall  be  desmed  to  be 
settied  therein  until  he  shall  acquire  a  settlement  in 
some  other  parish  by  a  like  residence  or  otherwise. 

Charles,  Q.G.  (with  him  Poland)  argued  for 
the  appellants. — ^The  time  of  residenoe  under  sect 
84  of  the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act  1876  must  be  reckoned  subject  to  the 
exemptions  mentioned  in  9  &  10  Yict.  o,  66,  s.  1, 
one  of  which  is  so  much  of  the  time  as  the  pauper 
"shall  be  wholly  or  in  part  maintained  by  any 
rate  or  subscription  raised  in  a  parish  in  which 
such  person  does  not  reside,  not  being  a  bond  fide 
charitable  gift."  Here  the  lunatic,  during  at  least 
two  of  the  three  years  she  was  at  the  St.  James' 
Home,  was  in  part  maintained  by  subscriptions 
raised  in  parishes  in  which  she  did  not  reside. 
This  seems  to  be  dearlv  established  by  the  words 
of  the  special  case.  Another  and  more  difficult 
question  arises  as  to  whether  the  subscription  by 
which  the  Home  is  partly  maintained  is  or  not  a 
bond  fide  charitable  gift ;  these  words,  however, 
were  probably  intends  to  apply  only  to  money  sub- 
cribed  as  a  maintenance  for  some  particular 
person,  and  should  not  include  a  subscription  to 
an  institution  of  this  kind.  Unless  the  words 
'*  bond  fide  charitable  gift "  are  limited  to  some 
such  meaning,  which  would  not  touch  the  present 
case,  it  seems  to  be  impossible  to  give  the  word 
"  subscription "  any  possible  sense  beyond  that 
conveyed  by  the  previous  word  "  rate."  The  other 
times  to  be  excluded  in  the  computation  of  time 
mentioned  in  9  A  10  Yict.  c.  66,  s.  1,  are  those 
passed  in  prison,  in  employment  as  a  soldier, 
marine,  or  sailor,  in  residence  as  a  pensioner  at 
Greenwich  or  Chelsea,  in  confinement  as  a  lunatic, 
as  a  patient  in  a  hospital,  or  in  receipt  of  pauper 
relief.  The  mischier  evidently  pointed  at  by  each 
of  these  exceptions  is  the  same  as  that  caused  by 
the  order  of  maintenance  in  this  appeal,  vis.,  the 
imposition  of  paupers  upon  parishes  which  have 
haa  no  benefit  from  their  industry. 

Proeeer  for  the  respondents. — I  admit  that  such 
a  case  as  this  app<^urs  to  be  within  the  object 
aimed  at  by  the  exemptions  of  this  section,  but  the 
words  clearly  do  not  mdude  it.  How  can  it  pos- 
sibly be  held  that  the  subscriptions  to  this  St. 
James'  Home  are  not  "  bond  yZds  charitable  gifts  P" 
If  this  exception  to  the  exemption  be  dear,  it 


9M 


MAGISTRATES'  CASBS. 


Q.B.  Div.] 


BoucH  o.  Hall 


[Q.B.  Drr. 


oaonot  XBEtter  whether  the  word  "  Bubscriptioii " 
has  any  meaning  other  than  the  word  "rate" 
or  not;  probably  the  exemption  was  originally 
intended  to  apply  only  to  compalsory  rates ;  and 
the  word  "  snoscription  "  may  haTe  been  added 
as  a  mere  precaution  to  inolade  anything  of  the 
nature  of  a  rate  to  which  the  word  might  not  be 
exactly  applicable. 

Charles^  Q.G. — ^The  result  of  the  respondents' 
•contention  wonld  be,  under  the  Act  of  1876,  some- 
what  fbrmidable.  The  Home  in  this  case  is  but 
small,  bat  the  decision  of  the  court  would  apply 
equally  to  all  large  institations  of  the  kind — ^for 
instance,  to  Mailer's  Orphanage  at  Bristol,  which 
maintains  about  3000  orphans,  who  come  from  all 
ports  of  the  country.  They  generally  stay  more 
than  three  years,  and  would  thereby  acquire  settle- 
ments in  the  parish. 

FiBLD,  J. — ^We  are  of  opinion  that  our  judg- 
ment must  be  for  the  respondents.  The  point  for 
our  decision  is  clear,  and  has  been  shortly  and 
well  argued  on  both  sides.  The  object  of  the 
IrremoTability  Acts  was  to  prevent  the  removal  of 
paupers  from  narishes  to  which  they  had  moved, 
and  in  which  they  had  practically  become  settled ; 
the  exemptions  from  the  computation  of  the  neces- 
sary time  of  residence  show,  however,  that  it  was 
not  intended  to  burden  those  parishes  with  paupers 
who  had  become  resident  therein  either  compnl- 
Borily  or  as  the  recipients  of  charity ;  and  if  the 
Legislature  had  in  view  at  the  time  of  this  enact- 
ment the  particular  circumstances  of  this  case,  1 
cannot  imacine  that  residence  of  the  kind  described 
at  the  St.  James'  Home  would  have  been  allowed 
to  constitute  a  groand  for  irremovability.  I  say 
this  because  of  the  similarity  of  this  residence  to 
that  contained  in  some  of  the  other  exemptions ; 
but  it  should  be  rembered  that  a  parish  in  which 
an  institution  of  this  kind  is  situated  has  a  certain 
advantage  by  the  rateability  of  the  buildings  of  the 
institution,  which  may  be  set  off  as  some  consi- 
deration for  its  liability  to  maintain  the  paupers 
who  acquire  settlements  there.  With  regard  to 
this  particular  exemption,  I  go  a  long  way  with 
Mr.  Charles'  argument ;  I  think  this  lunatic  was 
in  part  maintained  by  a  subscription  raised  partly 
in  other  parishes,  but  I  cannot  follow  him  when 
he  says  this  sabscription  was  not  a  hand  fide 
charitable  gift.  His  contention  is  that  the  words 
apply  only  to  a  direct  gift  to  a  particular  person ; 
hue  that  is  not  the  necessary  limit  of  the  words, 
and  although  this  woman  and  the  other  inmates 
received  the  benefits  of  this  sabscription  indi- 
rectly, I  think  the  sabscription  was  clearly  a 
charitable  gift,  within  the  meaning  of  the  Irre- 
movability Act. 

^  Manistt,  J. — I  have  arrived  ac  the  same  conclu- 
sion, and  I  am  not  prepared  to  differ  from  my 
brother  Field's  opinion,  that  these  inmates  of  St. 
James'  Home  are  partly  supported  by  a  charitable 
gift.  I  do  not,  however,  agree  with  him  as  to  the 
application  of  this  exemption  at  all  to  a  case  of  the 
kind  before  us.  This  may  have  been  well  consi- 
dered language ;  and  if  so,  the  exemption  cannot 
apply  to  maintenance  by  every  rate  or  sabecrip- 
tion,  but  merely  to  such  as  has  been  laised  in  a 

Earish  in  which  such  person  does  not  reside,  not 
eing  a  bond  fide  charitable  gift.  If  the  rate  or 
sabscription  be  only  for  charity,  and  not  for  the 
purpose  of  locating  the  donee  as  a  pauper  elsp- 
wbere,  the  exemption  falls  to  the  ground.    If, 


however,  a  parish  rate  itself,  or  voluntarily  sab- 
scribe  to  get  rid  of  a  pauper  firom  its  boondaries, 
it  may  then  be  well  to  omit  such  time  of  maint^ 
nance  firom  the  computation  of  irremovability,  and 
that  I  think  was  the  sole  oljeot  of  this  exemption. 

Jftdgmeni  far  retpandenU. 

Upon  the  appellants'  application^  the  Gomt 
granted  leave  to  appeal 

Solioiton  for  appellants,  BemDorthyt  (kwA, 
and  Oo, 

Solioiton  for  rospoadentB,  Paier$<mf  Snow,  aoi 
Oa. 


Baturday,  Nov.  13, 1880. 

(Before  Field  and  Masistt,  JJ.) 

Bough  v.  Hall,  (a) 

iSfoId  of  Food  and  Drug$  AeU  1875  (88  4-  89  VicL 
e.  63),  8.  14,  and  1879  (42  ^  43  VieL  e.  20). 
«.  3  —  Sample  of  mUk  taken  in  franeii  for 
anaJyeie — DeUvery  of  pairi  of  eample  to  eeUer  m 
'hU  agent  not  requieite. 

Where  a  eatnple  of  milk  in  eowree  of  ddbmy  it 
taken  by  an  inepeelo^  of  nuieanoee  Mnder  eeeL  S 
of  the  Saie  of  Food  and  Druge  Amendmeni  M 
1879,  it  i$  not  neeeeeairy  to  deliver  a  portkn^ 
of  the  eample  eo  taken  to  the  eeUer  or  hie  agent, 
ae  eeet.  14  of  the  Bale  of  Food  and  Drugs  Ad 
1875  is  not  ineorporaied  in  seeL  3  of  the  Amendr 
ment  Act, 

The  respondent,  who  resided  at  C,  was  ehargei 
with  havina  sold  to  the  orejndiee  of  the  pwr* 
chaser  a  pint  of  mUk  aauUerated  wUh  water. 
The  milk  had  been  forwarded  from  O.  io  Ir.  ta 
accordance  ioith  a  contract  made  hy  ihe  respon' 
dent  to  supply  a  dealer  at  L.  When  the  mUk 
was  in  course  of  deUoery  ai  the  L.  etation,  the 
c^eUant,  who  was  an  wspeetor  of  nnisaness, 
required  one  of  ihe  railway  porters  to  give  him 
a  sample  of  the  milk  for  analysie.  The  appel- 
lant  then  handed  to  the  porter  a  portion  cf  the 
sample,  and  treated  him  as  the  agent  of  the 
setter  wUhin  the  14<^  section  of  the  Act  of  1875. 

Held, upon  a  ease  stated, that  the  porterwasnot 
the  agent  of  the  seUer  within  Ihe  meaning  of  As 
Food  and  Drugs  Act  1875,  but  that  seet,  14  </ 
tha^  Act  was  not  ineorporcied  into  sect.  3  of  ike 
Amendment  Act  1879.  and  that  (he  magitrate 
might  therefore  convid  under  the  above  drcsm' 
stances. 

This  was  a  case  stated  bya  metropolitan  polioe 
magistrate,  under  20  &  21  Vict.  c.  43. 

The  following  were  the  material  fiksts : 

The  respondent  was  a  &rmer  who  resided  aesr 
Coventry,  and  he  was  summoned  on  the  8th 
April  by  the  appellant,  an  inspector  of  nnisanoet, 
appointed  nnder  the  Sale  of  Food  and  Drugs  Act 
1875,  by  the  local  authority,  for  having  on  the 
18th  March  sold  one  pint  of  milk  adulterated 
with  water  to  the  prejuoice  of  the  porohaaer. 

The  respondent  naa  contracted  to  supply  nulk 
to  a  dealer  in  London,  to  be  delivered  free  of 
ohai^ge  at  the  Euston  station  of  the  Iiondon  sM 
North- Western  Bailway. 

The  appellant,  being  at  Easton  Station  on  the 
18th  March,  saw  certain  cans  of  milk  which  bad 
just  arrived  in  pursuanoe  of  the  above  contract, 

and  which  were  in  coarse  of  being  nnloaded,  and 

^ , •  ' 

(a)  Boported  by  A.  H.  FOTSiB,  Bao.,  B«Tliler4l-L«w. 
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one  of  the  railway  portora  to  gire  him  a 
■ample  from  one  of  the  oans.  He  thereapon 
treated  the  railway  porter  as  the  a^ent  of  the 
aeUeryffaTe  him  notioe  of  his  intention  to  hare 
the  muk  analvsed  by  the  pablic  analyst,  and 
handed  him  a  third  psdrt  of  the  sample  as  reanired 
in  certain  instanoes  by  seot.  14  of  the  Aok  of 
1875. 

At  the  hearing  the  magistrates  -dismissed  the 
enmmons,  npon  the  groand  that  the  railway 
porter  was  not  the  agent  of  the  seller,  and  that 
ihe  8rd  section  of  the  Amendment  Aot.reqairinp 
proceedings  to  be  taken  in  like  manner  as  tf 
there  had  been  a  pnrohase  nnder  seot.  13  of  the 
principal  Act,  incorporated  ^rerj  proceeding  nnder 
that  Act,  inekiding  the  proceedings  nnder  seot.  14, 
which  requires  any  person  purchasing  (indnding 
persons  purchasing  nnder  sect.  18)  to  comply 
with  the  conditions  therein  specified,  which  had 
nofe  been  done  in  this  case. 

By  the  Sale  of  Food  and  Drugs  Act  1875  (88  & 
99  Yiot.  c.  63),  seot.  18 : 

Any  medioal  officer  of  health,  inspeotor  of  nniiaiiOM. 
or  inspeotor  of  weights  and  meaenreSiOr  any  inapeotor  of 
a  market,  or  any  polioe  oonatable  aotuif  under  toe  direc- 
tion and  at  the  ooet  of  the  local  authority  appointing 
anoh  officer,  inapeotor,  or  constable,  or  charged  with  the 
ezeeation  of  the  Act,  may  proonze  any  Bample  of  food  or 
dmg8|.and  if  he  snapect  the  same  to  have  been  aold  to 
him  contraiT  to  any  proriaion  of  thia  Act  ahall  anbmit 
the  aame  to  oe  analyaeil  by  the  analyst  of  the  diatriot  or 
place  for  which  he  acta,  or  if  there  be  no  snch  analyst 
then  acting  for  anoh  place,  to  the  analyst  of  another  place, 
and  snch  analyst  ahall,  npon  reoeiTing  ^yment  as  is  pro- 
Tided  in  the  Utft  section,  with  all  conyenient  speed  analyae 
the  aame  and  give  a  certificate  to  anoh  officer  wherein  he 
shall  apecify  the  result  of  the  analyaia. 

By  sect.  14: 

The  person  pnrohaaing  axiy  artide  with  the  intention  of 
Bttbmiuiiig  the  same  to  anamis  shall,  after  the  pnrohafte 
ahall  hare  been  completed,  forthwith  notify  to  tne  seller 
or  hia  agent  aeUing  we  article  his  intention  to  have  the 
aame  analysed  by  the  public  analyat,  and  ahall  offer  to 
diride  the  article  into  three  parts,  to  be  then  and  there 
aeparated,  and  each  part  to  be  marked  and  sealed,  or 
fastened  np  in  snch  maimer  as  its  natnre  will  penmt,  and 
ahall,  if  required  to  do  so,  inroceed  accordingly,  and  shall 
daUTer  one  of  the  parte  to  the  seller  or  his  agent.  He 
ahall  afterwards  retain  one  of  the  said  parte  for  fntnre 
comparison,  and  submit  the  third  part  if  he  deems  it 
right  to  hare  the  artide  analysed,  to  the  analyst. 

By  the  Sale  of  Food  and  Drugs  Act  187^ 
(42  &  43  Yict  c  80),  sect.  8 : 

Any  medical  officer  of  health,  inspector  of  nuisances, 
or  inspector  of  weights  and  measures,  or  any  inspeotor 
of  a  market,  or  any  police  constable,  under  the  directions 
and  at  the  cost  of  the  local  authority  appointing  such 
offioer,  inspector,  or  constable,  or  ohargea  with  the  eze- 
ention  of  tiiis  Act,  mair  procure  at  the  place  of  delivery 
any  sample  of  any  milk  m  course  of  dehvery  to  the  puv- 
ehasers  or  consignee  in  pursuance  of  any  contract  for 
the  sale  to  such  purchaser  or  consignee  of  such  milk ; 
and  snch  officer,  inspector,  or  constaUe,  if  he  suspect 
tiie  same  to  have  been  aold  contrary  to  any  of  the  pro- 
visions of  the  prindpal  Act,  shall  submit  the  same  to  be 
anidvsed,  and  tne  same  shall  be  analysed,  and  proceedings 
shall  be  taken,  and  penalties  on  conviction  be  enforced 
in  like  manner  in  all  respects  as  if  such  officer,  inspeotor, 
cr  oonatable  had  purchased  the  same  from  the  sdler  or 
consignor  under  wiot,  18  of  the  principal  Act. 

THekeU  for  the  appellant. — It  must  be  admitted 
that  the  porter  was  not  the  agent  of  the  seller^  so 
that,  if  sect.  14  of  the  principal  Act  is  to  be  in- 
corporated in  the  Amendment  Act*  the  appellant 
must  fail.  But  it  cannot  have  been  the  intention 
of  the  Le^slatnre  to  make  the  conditions  as  to 
analysis  £  the  former  Act  appljr  under  the  8rd 
aeotion  of  the  Act  ci  1879,  for  if  that  were  so 


'  the  whole  provision  as  to  taking  samples  of  milk 
in  coarse  of  delivery  would  be  moperative,  as  the 
seller  would  probably  live  at  a  distance,  and  it. 
would  be  most  improbable  that  he  would  send 
down  an  agent  merely  for  the  purpose  of  receiving 
a  sample  of  the  milk. 

The  respondent  did  not  appear. 

FiBLD,  J. — ^This  appeal  must  be  allowed,  and  we 
must  answer  the  question  of  the  magistrate  sub- 
mitted to  us  to  that  effect.  In  my  opinion  the 
appeUant  was  not  required  to  take  the  steps  de- 
scribed in  the  14th  section  of  the  principal  Act, 
and  which  he  ineffectually  tried  to  take.  I  am 
dearly  of  opinion  that  the  railwav  porter  was  not 
such  an  agont  as  was  intended  by  sect,  14,  nor 
such  an  agent  that  he  could  accept  or  refuse  the 
offer  of  a  sample  of  the  milk  maae  to  him  by  the 
inspector.  But,  in  order  to  decide  this  question, 
we  must  see  whether  what  has  been  done  by  the 
inspector  comes  widiin  the  purview  of  the  14th 
section,  or,  in  other  words,  whether  the  14th 
section  of  the  principal  Act  applies  to  the  taking 
of  samples  under  the  circumstances  set  out  in  the 
3rd  section  of  the  Amendment  Act.  B^  the 
original  Act  it  was  provided  that  the  analvsis  was 
to  be  made  by  a  public  analyst  appointed  by  the 
local  authority,  and  so  independent  of  either  side. 
The  Act  also  provided  for  the  appointment  of 
inspeotors,  who  should  also  be  above  suspicion. 
It  IS  also  to  be  borne  in  mind  that  what  the 
Legislature  desired  was  a  pure  and  unadulterated 
supply  of  milk  to  the  consumer.  The  point  at 
which  the  analysis  was  interposed  was  the  time  of 
the  sale  of  the  milk  to  the  customer,  because  that 
was  the  time  at  which  the  offence  took  place ;  the 
Legislature  therefore  said  the  inspector  should 
take  the  milk  as  he  found  it  in  the  hands  of  the 
seller  or  his  agent,  the  custom  being  well  known 
that  in  most  cases  the  milk  is  sold  by  some 
servant  of  the  tradesman,  and  not  by  the  principal 
himself.  The  next  step  provided  for  was  that  the 
milk  so  taken  should  be  fairly  analysed;  sect.  14 
was  inserted  in  the  Act  for  the  protection  of  the 
seller.  The  article  purchased  is  to  be  divided  into 
three  portions,  and  one  of  these  portions  is  to  be 
ofTerea  to  the  seller  or  his  agent  for  the  purpose 
of  independenc  analysis,  and  this  he  mav  either 
take  or  refuse,  as  he  pleases.  If  he  refuses  to 
take  the  part  offered,  then  seot.  15  enacts  that 
the  portion  bought  shall  be  divided  into  two  and 
not  three,  and  explains  how  the  two  parts  are  to 
be  dealt  with.  That  was  the  simple  course  of 
proceeding  under  the  original  Act.  But  under 
that  Act  numerous  cases  arose  whore  the  retail 
dealer  fairly  complained  of  the  hardship  im- 
posed upon  him  by  the  fiatct  that  he  was  held 
responsible  for  milk  which  had  been  deliversd 
to  him  in  an  adulterated  condition  by  the  farmers 
with  whom  he  had  made  a  contract  for  the  supply 
of  pure  milk.  In  order  to  meet  this  complaint,  the 
Legislature  determined  to  strike  a  blow  at  the 
person  in  the  country  who  adulterated  the  milk 
m  the  first  instance ;  so  they  alter  the  point  at 
which  official  interference  comes  in.  They  said 
that  the  inspeotor  might  **  procure  at  the  place  of 
delivery  any  sample  of  any  milk  in  course  of 
delivery  to  the  purchaser  or  consignee  in  pur- 
suance of  any  contract  for  the  sale  to  such 
purchaser  or  consignee  of  such  milk ; "  and  then 
the  section  further  provides  for  the  analysis  of 
the  milk  so  taken,  and  for  the  punishment  of  the 


368 


MAGISTRATES*  OASES. 


Ca.  Cab.  Bxs.] 


Beg.  v.  WmsHiBB. 


[Gb.  0a8.  Bh. 


vendor  if  it  proves  to  be  adDlterated.  Here  we 
find  that  there  was  a  oontraot  duly  entered  into 
for  thesopply  of  milk  to  a  person  who  wanted  that 
milk  to  re-sell  to  castomers,  and  the  milk  was  to 
be  consigned  to  the  porohaser,  deliverable  at 
Easton  station.  The  delivery  had  not  been  com- 
pleted when  the  inspector  took  the  sample  for 
the  pnrpose  of  analysis,  and  tendered  one  portion 
of  it  to  the  railway  porter,  in  order,  as  he  thoaght, 
to  carry  ont  the  provisions  of  sect.  14  of  the  Act. 
Now,  if  that  section  had  been  applicable,  I  am 
clearly  of  opinion  that  the  appellant  mnst  have 
failed,  as  it  cannot  be  said  that  the  porter  was  the 
agent  of  the  seller.  Bat  I  do  not  think  the 
section  shonld  be  so  read,  for  that  would  be 
virtually  to  destroy  the  provisions  of  the  third 
section ;  for,  if  the  A.ct  required  notice  to  be 
immediately  given  to  the  seller,  it  conld  not  be 
done.  The  farmer  would  have  to  be  hunted  up, 
and  an  absurd  and  cumbrous  process  gone  through 
which  would  render  the  Act  useless ;  but,  looking 
at  the  words  of  sect.  3, 1  do  not  think  it  is  necessary 
for  us  to  arrive  at  {that  conclusion.  The  words 
*'  in  like  manner"  may  fairlv  be  said  to  apply  to 
what  was  to  be  done  at  and  after  the  analysis,  but 
not  as  applying  to  the  proceedings  anterior  to  the 
analysis,  such  as  the  division  into  three  parts, 
and  the  delivery  of  one  of  the  parts  to  the  seller, 
or  Ms  agent,  as  set  out  in  sect.  14.  The  only  dis- 
advantage that  appears  to  arise  from  such  a  con- 
struction is,  that  the  seller  has  not  got  the 
opportunity  of  having  a  separate  and  independent 
analysis ;  but  I  think  that  the  Legislature  probably 
considered  that,  as  the  inspector  was  a  public 
officer,  and  as  the  analyst  was  also  publicly 
appointed,  it  was  unnecessary  to  give  the  seller 
this  additional  protection.  I  am  of  opinion,  there- 
fore, that  this  case  must  be  remitted  to  the  magis- 
trate, to  be  further  dealt  with  by  him. 

Makistt,  J.  concurred. 

Ocue  remitted  accordingly. 

Solicitor  for  appellant,  W.  T.  BickeUe. 


CBOWV  CA8S8  &S8S&VED. 


Saturday,  March  5, 1881. 

(Before  Lord  Golebidgb,  G.  J.,  and  Lindlbt,  Lopbs, 
Hawkins,  and  Bowen,  JJ.) 

Beg.  v.  Willbhibb.  (a) 

Bigamy — Proof  of  former  marriage — Long  absence 
of  wife — Presumption  of  continttance  of  her  life 
— Presumption  of  prisoner's  innocence  —  Oon' 
flicting  presumptions — Effe<^  of  for  jury. 

In  1864  prisoner  married  E,  In  18()8  prisoner  was 
indicted  and  convicted  for  marrying  A,,  E.,  his 
wife,  being  then  alive.  In  1879  prisoner  married 
B.,  and  in  1880  he  married  0. 

Prisoner  woe  indicted  for  marrying  0.  in  1880, 
his  wife  B,  alleged  to  be  then  alive,  and  upon 
the  trial  the  prisoner  proved  by  a  witness  and  the 
production  of  the  record  thcU  in  1868  his  first 
wife  E,  was  then  alive.  The  judge  at  tJ^e  trial 
ruled  that  this  was  no  eviaence  that  E,  was 
alive  in  1879  when  ihe  prisoner  married  B.,  and 
that  the  prisoner  was  bound  to  show  thai  E,  was 
alive  in  1879  to  entitle  him  to  an  acquittal. 

Held,  that  the  question  was  one  for  the  jury  whether 

(a)  B«port«d  bjr  low  Tsoimoir,  Saq.,  Baniater-fti-lAW. 


B,  wcu  alive  or  dead  «n  1879,  ai  ihe  Ume  of  fks 
laet  marriaget  amd  that  ^  eonfUeting  pre- 
eumptiofu  of  ike  eonOnuanee  of  ihe  l^e  of  J7« 
after  1868,  there  being  no  evidence  to  Uis 
contrary,  cmd  of  ihe  prisoner  being  innoeent  and 
free  to  coniraoi  ihe  marriaqe  in  1879,  wen 
evidence  for  ihe  jury  io  consider  in  determimng 
the  question. 

Case  reserved  for  the  opinion  of  this  Court  by  the 
Common  Serjeant  of  the  City  of  London. 

The  prisoner  was  tried  before  me  at  the  SessiaD 
of  the  Central  Criminal  Court  held  on  the  31ft 
Jan.  last. 

The  indictment  charged  that  he  married  Char- 
lotte Georgina  Lavers  on  the  7th  Sept.,  1879,  and 
that  he  feloniously  married  Bdith  Miuia  MUler  on 
the  23rd  Sept.  1880,  his  wife  Charlotte  Georgina 
being  then  alive.  The  indictment  idso  diarged 
that  the  prisoner  had  been  previously  convicted 
of  felony  at  the  Central  Cnminal  Conrt  in  tbe 
month  of  June  1868. 

A  marriage  between  the  prisoner  and  Chariotte 
Georgina  Lavers  on  the  Ttn  Sept.  1879,  and  a  sub- 
sequent marriage  between  the  prisoner  and  Sdith 
Maria  Miller  on  the  23rd  Sept.  1880,  were  dearly 
proved.  It  was  also  proved  that  at  the  time  of 
the  prisoner's  marriage  to  Edith  Maria.  MUler  his 
alleged  wife  Charlotte  Georgina  was  alive. 

When  the  case  for  the  prosecution  was  conblnded 
the  prisoner's  counsel  asked  the  counsel  for  the 
prosecution  to  call  a  witness  whose  name  appeared 
on  the  indictment,  but  the  counsel  for  the  prose- 
cution declined  to  call  him.  The  prisoner's 
counsel  then  himself  called  the  witness,  who  pro- 
duced a  certificate  of  the  previous  oonviotion  of 
the  prisoner  for  felony  in  June  1868.  The  indict- 
ment for  this  felony  and  caption  were  also  pro- 
duced in  court  by  the  proper  o£Soer  at  the  instanoa 
of  the  prisoner's  counseL 

The  indictment  was  for  bigamy,  and  alleged 
that  the  prisoner  married  Ellen  Earle  on  the  Slat 
March  1864,  and  feloniously  married  Ada  Maiy 
Susan  Leslie  on  the  22nd  April  1868,  his  wift 
Ellen  Earle  being  then  alive. 

The  prisoner's  counsel  contended  that  he  had 
proved  that  the  prisoner  had  a  wife  living  in  Jane 
1868,  and  that  in  order  to  convict  the  prisoner  oa 
the  present  indictment  it  was  incumbent  on  the 
prosecution  to  show  that  his  wife  was  dead  on  the 
7th  Sept.  1879,  when  the  prisoner  married  Char- 
lotte Georgina  Lavers. 

Counsel  for  the  proseoutdon  contended  that, 
there  being  no  presumption  of  law  that  Ellen 
Earle  was  alive  on  the  7th  Sept.  1879,  when  the 
prisoner  married  Charlotte  Georgina  Lavers  (fh» 
presumption,  if  any,  after  seven  years  being, 
indeed,  the  other  way),  and  the  primd  facie  case  3 
bigamy  having  been  clearly  proved  by  the  prose- 
cution on  the  present  inmctment,  the  onus  wai 
thrown  upon  the  prisoner  of  showing  that  EUaa 
Earle  was  alive  on  the  7th  Sept.  1879,  i^en  tbs 
prisoner  married  Charlotte  Georgina  Lavers. 

I  held  that  the  burthen  of  proof  was  on  the 
prisoner. 

No  evidence  was  offered  by  the  prisoners 
counsel  that  Ellen  Earle  was  alive  on  the  7lh 
Sept.  1879. 

There  was  no  evidence  that  the  alleged  mai^ 
riage  of  the  prisoner  with  BUen  Earie  was 
^  declared  void  or  dissolve  by  aoy  oonrt  of  com* 
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peteot  jurisdiction.      The   prisoner   was   found 
gailty. 

He  was  then  arraigned  on  that  part  of  the 
indict ment  which  charged  the  previous  conviction 
of  felony  in  June  18^8,  and  pleaded  guilty.  I 
respited  judgment.  The  prisoner  remains  in 
lf;aol.  The  question  which  I  reserve  for  the 
opinion  of  the  Court  for  the  Consideration  of  Crown 
Oases  Besprred  is  whether  the  prisoner  has  been 
properly  convicted  of  feloniously  marrying  Edith 
Maria  Miller,  his  wife  Charlotte  Georgina  being 
then  alive.  Wiluah  Thomas  Charlbt. 

.  Ribton  for  the  prisoner.  —  Upon  the  present 
charge  as  laid  in  the  indictment,  it  was  necessary 
for  the  prosecution  to  prove  that  the  prisoner*s 
marriage  with  C  G.  La  vers  was  a  valid  marriage, 
and  that  she  was  alive  at  the  time  when  the 
prisoner  married  £.  M.  Miller  in  1880.  There  was 
a  previous  conviction  for  bigamy  in  1868  charged 
in  the  indictment,  the  prisoner  having  in  1868 
married  A.  M.  S.  Leslie,  his  wife  Ellen  Earle 
being    then    alive,    and    evidence    of    this   was 

fiven  upon  the  present  charge.  [Hawkdis,  J. — 
lie  evidence  showed  that  the  prisoner  married 
Ellen  Earle  in  1864,  that  he  afterwards  con- 
tracted marriages  in  1868,  1879,  and  1S80,  and 
the  evidence  did  not  show  that  Ellen  Earle  was 
dead.  Lopbs,  J. — It  appears  to  me  that  the  only 
legjBl  marriage  was  that  with  Ellen  E  >rle,  who 
was  shown  to  be  alive  in  1868,  and  that  there 
was  no  evidence  that  she  was  dead.]  The  pjre- 
samption  of  law  is  in  favour  of  the  continuance 
of  a  life.  [LoPKS,  J. — In  Beg  v.  Lwfnlpy  (11  Cox 
C.  0.274;  L.  Bep.  1  0.  C.  B.  196),  it  was  held 
ihat  there  was  no  presumption  either  way,  and 
that  it  was  a  question  for  the  jury  whether 
the  wife  was  living  or  dead.]  M.e  referred  to 
1  Taylor  on  Ev.  199,  and  the  cases  there  cited. 
[Hawkiks,  J. — Until  a  man  is  proved  to  be  guilty  the 
presumption  is  in  favour  of  his  innocence.  If  so, 
must  not  the  prisoner  be  presumed  to  have  been 
innocent  of  any  crime  when  he  contracted  the 
marriage  in  1880.]  In  this  ca^e  the  prosecution 
was  bound  to  prove  that  C.  G.  Lavers  was  the 
lawful  wife  of  the  prisoner  as  alleged  in  the  indict- 
ment, and  if  they  failed  to  prove  that,  the  prisoner 
was  entitled  to  be  acquitted.  The  19  Car.  2,  c.  6, 
8.  2,  fixed  the  period  of  seven  years  for  the  dura- 
tion of  the  presumption  of  life  of  persons  beyond 
the  seas  or  absenting  themselves,  upon  whose 
lives  estates  depended,  in  the  absence  of  evidence 
as  to  their  being  alive.  [Lord  Colbridge;  C.J. — 
Keed  you  contend  further  than  this?  The 
prisoner  is  proved  to  have  married  a  woman 
in  1864,  and  there  was  evidence  that  she  was 
alive  in  1868,  and  in  order  to  convict  upon 
ihia  indictment  it  was  necessary  to  show  that 
she  was  dead  in  1879,  and  there  was  no  proof 
of  this.]  Ellen  Earle  was  proved  to  be  alive 
in  1868,  and  in  the  absence  of  any  evidence  to 
the  contrary  the  presumption  is  that  she  was 
alive  in  1879.  The  onus  prohandi  that  she  was 
then  alive  was  not  thrown  upon  the  prisoner,  as 
mled  by  the  learned  Common  Serjeant. 

Poland  {Montagu  Williams  with  him)  for  the 
prosecution. — The  conviction  is  right.  There  was 
a  primd  facis  case  proved  against  the  prisoner. 
The  prisoner  in  1879  married  0.  G.  Lavers  in  facie 
eedestat,  and  that  must  be  presumed  to  have  been 
a  valid  marriage  until  there  was  evidence  given 
that  it  wan  not  a  valid  marriage.    The  prisoner 
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must  be  taken  to  have  then  represented  himself 
as  free  to  marry.  The  presumption  therefore 
arises  that,  when  he  married  in  1879,  he  did  not 
commit  a  crime.  It  was  for  the  prisoner  to  dis^* 
place  this  primd  facie  case  by  evidence,  and  it  is 
submitted  that  he  did  not  do  so  by  showing  that, 
eleven  and  a  half  years  before,  viz  ,  in  1868,  ne  had 
a  wife  living.  [Lord  Colbbidgb,  C.J. — The  learned 
Common  Serjeant  ruled  that  the  prisoner  was 
bound  to  show  that  Ellen  Earle  was  alive  in  1879. 
He  did  not  leave  it  to  the  jury  to  say  whether,  upen 
the  conflicting  presumptions,  she  was  then  alive 
or  dead.]  The  24  &  25  Vict.  o.  100,  s.  57,  sanctionfi 
the  presumption  that  seven  years'  absence  of  a 
wife,  not  known  to  be  living,  prevents  a  second 
marriage  from  being  a  bigamous  one,  should  it 
turn  out  that  in  point  of  fact  she  was  living  at  the 
time  of  the  second  marriage.  [Lord  Colbridob, 
C.J.  referred  to  Doe  v.  Nepean,  b  B.  &  Add.  86.] 
The  Common  Serjeant  left  the  facts  to  the  jury^ 
with  the  direction  that,  under  the  circamstances, 
the  onus  of  proving  that  Ellen  Earle  was  alive  in 
1879  was  upon  the  prisoner.  In  this  case  Ellen 
Earle  had  not  been  heard  of.  [Lord  Colbridob, 
C.J. — That  the  prosecution  did  not  show.]  The 
learned  counsel  then  referred  to  Be»  v.  Tvfyning 
(2  B.  &  Aid.  386),  the  marginal  note  of  which  is, 
"  The  law  always  presumes  against  the  commission 
of  crime,  and  therefore  where  a  woman,  twelve 
months  after  her  first  husband  was  last  heard  of, 
married  a  second  husband,  and  had  children  by 
him,  it  was  held  on  appeal  that  the  sessions  did 
right  in  primd  facM  presuming  that  the  first  hus- 
band was  dead  at  the  time  of  the  second  marriage, 
and  that  it  was  incumbent  on  the  party  objecting 
to  the  second  marriage  to  give  some  proof  that  the 
first  husband  was  then  alive." 

Lord  CoLBRiDGB,  C.J. — I  am  of  opinion  that 
this  conviction  cannot  be  sustained.  The  facts  are 
short,  and  it  appears  that  there  was  an  un- 
doubtedly valid  marriage  contracted  by  the 
prisoner  in  1&64,  and  there  was  some  evidence 
given  at  the  trial  that  that  wife  was  alive  in  1868. 
I  carefully  abstain  from  saying  that  she  was 
proved  to  be  alive  in  1868,  but  there  was  some 
evidence  of  the  presumption  thac  she  was  alive  in 
1868.  Then,  in  1879,  the  prisoner  contracted  a 
marriage  in  fade  ecclesia^^  and  it  is  said  that  it  is 
to  be  presumed  that  that  was  a  valid  marriage. 
Now  the  prisoner  is  indicted  in  respect  of  his 
marriage  in  1880,  and  the  marriage  iu  1879  is 
relied  upon  to  show  that  the  marriage  in  1880  was 
illegal.  Upon  the  trial  of  the  indictment  the 
prisoner  showed  a  valid  marrisge  in  1864,  and 
gave  some  evidenoe  of  the  presumption  that  the 
woman  he  then  married  was  alive  in  1868,  thus 
setting  up  a  life  in  1868  which,  in  the  absence  of 
any  evidence  to  the  contrary,  must  be  presumed 
to  be  continuing  in  1879,  no  evidence  of  any  kind 
being  given,  buc  it  bning  shown  simply  that  the 
woman  was  alive  in  186S.  It  is  said  that  the  fact 
of  the  marriage  in  ld79  shows  either  that  the 
prisoner  must  have  stated  that  he  was  an  un- 
married man  and  free  to  marry  then,  or  that  the 
presumption  that  the  prisoner  was  then  innocent 
of  any  crime  was  sufficient  to  rebut  the  presump- 
tion of  the  continuance  of  the  life  of  the  womin  he 
married  in  1864.  1  agree  that  this  conflict  of  pre- 
sumptions was  sufficient  to  raise  a  question  of 
fact  for  the  jnrv  to  determine  whether  that  woman 
was  alive  in  1879,  or  whether  the  prisoner  told  a 
falsehood  when  he  was  married  in  1879,  but  the 
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learned   Common^  Serjeant  did  not   leave  that 

2aeetion  to  the  jary.  He  raled  that,  besidee 
bowiD|(  the  existence  of  the  life  in  1868,  the 
prisoner  was  boand  to  prove  that  it  oontioned  till 
1879.  There  is  no  snob  rule  of  lav.  The  prisoner 
was  not  bound  to  do  more  than  set  np  the  life  in 
1868,  which  would  be  presumed  to  continue,  and 
it  was  then  for  the  prosecution  to  show  by 
evidence  that  that  presumption  was  rebutted,  ft 
was  for  ihe  prosecution  to  determine  the  life ;  not 
for  the  prisoner  to  show  its  prolongation.  I  am 
therefore  of  opinion  that  this  ruling  was  wrong, 
and  that  the  conviction  cannot  be  sustained. 

The  other  Judges  concurred. 

ConvicHon  quashed. 


Saturday,  March  5, 1881. 

(Before  Lord  Colbbidge,  O.J.,  Lindlbt,  Hawkiks, 
Lopes,  and  fiowBN,  JJ.) 

Beg.  v.  Lovell.  (a) 

Zareetiy — Obtaining  money  by  threai§ — Animue 

furandi. 

The  proseeutrim  engaged  the  prisoner  to  grind  sets* 
sore,  and  paid  him  vfhen  they  were  ground, '  She 
then  handed  him  six  knives  to  grind.  He  ground 
ikem  and  demand^-d  he,  6€l.  for  them,  the  ordinary 
charge  being  \s.  Scl.  She  refused  to  pay  hs,  6<2. 
T^6  prisoner  then  threatened  her,  and  said  he 
would  make  her  pay,  and  ultimately,  in  conse' 
quence  of  her  fears,  she  gave  the  prisoner  5«.  6d, 
The  prisoner  was  indicted  for  larceny  of  the 
hs.  6d.,  and  the  diairman  on  the  trial  directed 
ihe  jury  ihat,  if  the  money  was  obtained  by 
frightening  the  owner,  ihe  prisoner  was  guilty  of 
larceny. 

The  jury  having  convicted,  this  Court,  on  the  au- 
ihorify  of  Reg,  v.  McGrath  (ubi  infra),  upheld  ihe 
eonviction. 

Case  for  the  opinion  of  this  Court  b^  the  Chairman 
of  the  Worcestershire  Quarter  Sessions  : 

The  prisoner  was  tried  before  me  at  the  last 
Worcestershire  Quarter  Sessions,  on  an  indict- 
ment which  charged  him  in  the  first  count  with 
stealing  the  sum  of  5«.  &d,,  the  property  of  Eliza 
Grrigg ;  and  in  the  second  count  with  demanding 
with  menaces  from  the  said  Eliza  Grigg  the  sum 
of  bs,  6d.,  with  intent  to  steal  the  same. 

The  facts  were  these: — The  prisoner  was  a 
travelling  grinder.  He  ground  two  pairs  of 
scissors  for  the  prcipecutrix,  for  which  he  charged 
her  fourpenee.  She  then  handed  him  six  knives 
to  grind.  He  ground  them  and  demanded  5«.  6d. 
for  the  work.  She  refused  to  pay  the  amount,  on  the 
ground  that  the  charge  was  excessive.  The  pri- 
soner then  assumed  a  menacing  attitude,  kneeling 
on  one  knee  and  threatened  prosecutrix,  saying, 
"  Yon  had  better  pay  me  or  it  will  be  worse  for 
you;"  and  "I  wiU  make  you  pay."  The  prose- 
cutrix was  frightened,  and  in  consequence  of  her 
fears  gave  the  prisoner  the  sum  demanded.  Evi- 
dence was  given  that  the  trade  charge  for  grinding 
the  six  knives  would  be  Is.  34. 

It  was  contended  for  the  prisoner  that,  as  some 
money  was  due,  the  question  rested  simply  on  a 
quantum  meruit,  and  that  there  was  no  larceny  or 
menacing  demand  with  intent  to  steal. 

I  overruled  the  objection,  and  directed  the  jury, 

(a)  Eeported  by  Jokm  Thompson,  Esq.,  Barrl*ter-«i-LAW* 


on  the  authority  of  Beg,  r.  McOraih  (L.  Bep.  1 
C.  C.  B.  205 ;  11  Cox  0.  0.  347),  that  if  the  mooe^ 
was  obtained  by  frightening  the  owner,  the  pn- 
Boner  was  guilty  of  laroeny. 

The  jury  found  that  the  money  was  obtained 
from  the  prosecutrix  by  menaces,  and  thai  the 
prisoner  was  guilty. 

I  reserved  for  the  consideration  of  this  Conrt  the 
question  whether  upon  the  facta  stated  he  was 
properly  oonvioted. 

Judgment  was  respited,  and  the  priaoner  ad- 
mitted  to  bail  pending  the  decision  of  this  ooart. 
(Signed)  G.  W.  Hastdigs, 

Chairman  of  the  above  Court  of  Quarter 

Sessions. 

No  connsel  appeared  for  the  prisoner. 

Qodson  for  the  prosecution. 

Lord  CoLBBiooB,  C.J. — The  judgment  of  Black- 
bum,  J.  in  Beg,  v.  McOralh  {ubi  sup.)  is  oonola* 
sive.  (a) 

Oonvietion  cffirmed. 


rs 


Suprm£  Conrt  of  lubicaturt. 


COURT    OF   APPEAL. 

SITTINGS  AT  LINCOLN'S  INN. 

Nov,  27, 29,  and  30, 1880. 

(Before  James,  Cotton,  and  Lush,  L.JJ.) 

YsBiroN  v,  Ybstrt  op  St.  Jambs,  W£8TMivstbb.(U 

Vestry — Power  to  erect  urinal — Highwiy^Otd  de 
sac — Metropolitan  Local  M*inagement  Act  1855^ 
s,  SS'-Oosts  of  shorthand  notes, 

A  vestry  proposed  to  erect  ajmhlio  urinal  in  a  mews, 
not  a  thoroughfare,  the  freehold  of  which  was  w 
the  plaintiffs  cu  trustees.  The  mews  ht»d  for  sevenijf 
years  or  more  been  open  to  the  public  at  all  times ; 
no  barrier  had  ever  been  put  across  the  entrance. 
The  mews  had  been  lighted,  cleansed,  and  paved 
by^  and  at  the  expense  of,  the  vestry. 

The  proposed  urinal  was  within  eight  feet  of  the 
back  door  of  ihe  shop  of  one  of  the  plaintifs, 
close  to  the  entrance  to  the  wine  vaults  of  anothsr, 
and  would  have  to  be  constantly  passed  very 
cl-osely  by  numerous  young  women  and  girls  ia 
the  employ  of  a  third. 

Held,  that,  assuming  that  ihe  place  was  a  pMic 
highway,  the  urinal  if  erected  would  be  a 
nuisance,  that  the  vestry  had  no  power  under  the 
Metropolis  Local  Management  Act  to  erect  any* 
thing  which,  if  erected  by  a  privale  person  on  his 
own  land,  would  be  a  nuisance  to  the  neighhovrs, 
and  ihat  the  judgment  ofMcdins,  V,C,,  awarding 

(a)  In  Rs^.  Y.  McQrath  (L.  Beo.  1  0.  O.  B.  210),  BIsok* 
bum,  J.  said :  **  To  oonstitate  a  laroeny  there mojBt beta 
animus  fur  audi,  i.e.,  a  felonious  intent  to  take  the  pio> 
party  of  another  against  his  wiU.  The  easenoe  of  ihe 
offence  is  knowingfly  to  take  the  goods  of  anojher 
against  his  will.  The  goods  may  be  obtained  in  vanou 
ways..  If  by  foroe,  then  a  robbezy  is  committed.  TUi 
wonld  inolnde  laroenjr,  bnt  foroe  ia  not  a  neoeaaary  ingr^ 
dient  in  laroeny.  It  ia  anffioient  to  oonstitate  laroenj  if 
the  goods  are  obtained  against  the  will  of  the  ownsr.^  It 
wonld  be  a  aoandal  to  the  law  if  goods  oonld  be  obtained 
by  frightening  the  owner,  and  yet  that  this  ahoald  set 
constitute  a  taking  within  the  meaning  of  the  definitios 
of  larceny.  The  material  ingredient  is  that  the  goods 
should  be  obtained  against  the  will  of  the  owner." 

(b)  Beported  by  Fbajtk  EtamIi  Eaq.,  Barrisier«t-Law. 


Magistrates^  cases.- 
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Or.  Of  App.] 


YSBNON  V.  YbSTBT  OF  St.  JaMSS,  WlSTUniSTBB. 


[Ot.  01  App, 


an  inJuncHon  to  restrain  the  ereeiion  of  the 
uriral  (42  L,  T.  Bep.  N,  8,  82)  muat  be  affirmed, 
The  court  will  not  aUow  the  costs  of  shorthand 
notes  of  evidence  except  under  very  special  oir- 
cwnstances. 

Bom  of  the  plaintiffs  were  the  trastees  of  the 
will  of  the  aev,  Georffe  Pollen,  deceased.  The 
o^her  plaintiffs  were  Mesars.  Lewis  and  Allenby, 
silk  mercers  ;  Messrs.  Binglej  Brothers,  wine 
merohants;  and  Mr.  Thome,  a  tailor.  Their 
sereral  premises  abutted  on  Old  Burlington- 
mews,  Begent-street,  in  the  parish  of  St.  James, 
WeBtminster,  and  they  commenced  the  present 
action  for  an  injunction  to  restrain  the  yea  try  of 
St.  James  from  erectini^  an  urinal  in  Old  Burling- 
ton-mews, which  would  be  near  the  entrances 
from  the  mews  to  the  premises  of  the  several 
plaintiff. 

The  action  was  tried  before  Mai  ins,  Y.G.  in  Dec. 
1879,  and  on  the  I4th  Jan.  1881  his  Lordship 
granted  the  injunction. 

The  case  in  the  court  below  is  reported  42  L.  T. 
Bep.  N.  8.  82,  where  the  facts  are  iully  stated. 

The  vestry  appealed. 

Foot  Bristowe,  Q.G.  and  Qregory  Walker  for  the 
sppeliants. — ^The  mews  was  a  highway,  and  the 
Testry  had  the  control  over  it : 

18  A 19  Viot.  0. 120,  88.  92, 96; 
BxY.  Uoyd,  1  Camp.  S60 ; 

3Vif sieM  o/Rugby  cKarity  r.  Merryweather,  11  East, 
375,  B. 

The  Testry  has  not  only  the  power  to  put  up  these 
oonvenienoes,  but  a  statutory  duty  to  do  so  is  im- 
posed on  them : 

18  A  19  Viot.  0. 120,  8.  88. 

[Cotton,  L.J. — Can  yon  cause  a  nuisance?]    If 
there  is  a  power  by  statute  to  do  a  certain  thing, 
we  may  do  it,  although  it  may  c&use  a  nuisance 
They  also  cited 

Attomey-Oeneral  y.  Oonmrvators  of  the  Thames, 

H.  &  M.  1 ; 
Bateman  t.  Black,  18  Q.  B.  870 ; 
BtdduXfih  T.  at,  Qeorge'8  Ve*try,  8  L.  T.  Bep.  N.  S. 

558;  SDoG.  J.&S.4da 

Qkuise,  Q.C.  and  8.  Dickinson  for  the  respon- 
dents, the  plaintiffs. — This  is  not  a  street.    Ttiere 
ia  power  only  in  the  vestry  to  pave  streets  : 
18  A 19  Viet  o.  120,  8  98. 

There  has  been  no  dedication  to  the  public. 
[Jahbs,  L  J. — The  dedication  is  to  the  public,  not 
the  parish.  The  acts  of  the  parish  are  only 
evidence  of  acceptance.]  The  parish  here  had 
nothing  but  an  option  to  pave  and  light,  and  there 
was  therefore  no  dedication.  The  evidence  is  con- 
dusive  that  the  erection  of  the  urinal  will  cause  a 
aerions  nuisance.  The  plaintiffs  are  the  proper 
persons  to  complain : 

Aitomey-Oeneral  v.  MetropoUta/n  Board  of  Works, 
9  L.  T.  Bep.  N.  S.  189 ;  I  Hem.  A  MU.  298. 

Bristowe  in  reply. — We  have  diminished,  not 
created,  a  nuisance.  If  any  damage  is  occasioned 
there  is  a  remedy  by  obtaining  compensation. 
The  vestry  is  the  best  judge  of  what  ought  to  be 
done,  and  the  court  ought  not  to  overrule  its 
dedsion.  Such  a  course  would  cause  continual 
litigation.  If  the  vestry  is  not  allowed  to  exercise 
its  statntory  powers,  the  judgment  of  one  or  two 

Krsons  is  allowed  to  prevail  over  that  of  the  in- 
ibitants  of  a  district  assembled  in  their  local 
parliament.    He  referred  to 

18  A  19  Viot.  o.  120.  88.67,  74, 78,  80,  82,  88,  87; 


Looal  Goremment  Aet  1875,  8.  99 ; 
BiU  V.  Managers  qf  Metropolitan  Asyhim,  40  L.  T. 
Bep.  N.  S.  491 ;  L.  Bep.  4  Q.  B.  Div.  4S3. 

Jahkb,  L.J. — I  think  the  iudgment  of  the  Yioe* 
Chancellor  ought  to  be  affirmed.  If  the  ereetion  in 
question  were  made  by  a  private  landowner  on  hia 
own  soil,  and  freehold,  it  would  seem  to  be,  beyond 
all  question,  a  nuisance  so  grave  and  so  serious  that 
the  neighbours  would  be  entitled  to  apply  to  this 
court  for  an  injunction  to  restrain  its  continuance. 
The  question  is  whether  the  thing  being  done,  net 
by  a  private  owner  on  his  private  soil,  but  by 
the  parish  vestry  on  a  place  that  is  said  to  be  a 
public  highway,  and  which  is  believed  to  be  a 
highway,  makes  any  difference.     That  depends 
entirely  upon  the  true  construction  of  ihe  SSth  sec- 
tion, which  says, "  It  shall  be  lawful  for  a  vestry  to 
provide  certain  accommodation  in  situations  where 
they  deem  such  accommodation  to  be  required, 
and  to  supply  water,"  and  so  on.    But  there  are 
no  powers   authorising    them    in  doing  this  to 
commit  a  nuisance.    Primd  facie  nobody  is  autho- 
rised to  commit  a  nuisance  under  an  Act  of  Par- 
liament, unless  it  appears  by  express  words  or 
necessary  implication  that  the  act  is  to  be  done  or 
may  be  done  notwithstanding  it  may  tend  to  the 
creation  of  a  nuisance.    In  all  the  Sewage  Acts 
that  I  am  aware  of  there  are  express  weeds  for- 
bidding the  creation  of  a  nuisance.     To  some 
extent  that  may  be  an  argument  here,  that  the 
omission  of  these  words  in  this  clause  may  show 
it  was  intended  to  make  a  difference.    I  do  not 
think  that  is  sufficient.    If  the  rights  of  private 
persons  are  to  be  interfered  with,  they  must  be 
interfered  with  by  clear  legislation,  and  I  am  of 
opinion  that  there  is  no  clear  legislation  in  thjs 
case  authorising  the  vestry,  though  they  may  be 
called  a  local  parliament,  or  authorising  any  other 
body,  to  interfere  with  those  private  rights.    It  is 
said  that  those  private  rights  would  be  compen- 
sated for  by  the  clause  for  compensation.    I  am 
of  opinion  that  that  clause  would  not  apply  to 
such  a  case  as  this.    I  am  of  opinion  that  the  real 
true  intent  and   meaning  of  that  section  is  to 
authorise  and  empower  the  parish  vestry  out  of 
their  public  moneys — the  moneys  levied  by  parish 
rates — to   provide  such  accommodation,  and  to 
that  extent,  no  duubt,  the  minority  must  submit 
to  be  overridden  by  the  majority ;  that  is  to  say, 
with  reference  to  the  parish  rates  which  are  to  be 
levied,  and  the  application  of  the  parish  rates,  the 
parish  vestry  is  a  competent  authority  appointed 
and    authorised  by    the   Legislature;    but  with 
respect  to  private  rights  or  public  nuisances  the 
parish  is  not  the  representative  of  the  minority  so* 
as  to  enable  that  minority's  rights  to  be  inter- 
fered with.    I  am  of  opinion,  therefore,  that  this 
body  being  authorised  to  do  a  thing,  would  be 
justified  in  doing  it  in  just  the  same  way  as  the 
trustees  of  the  estate  could  do  it,  and  not  other- 
wise; and  that  they  could  no  more,  under  the' 
colour  of  this  provision,  make  an  erection  to  the 
nuisance  of  the  neighbours,  than  the  owners  of 
the  estHte  themselves  could  have  done  it  upon 
their  own  property,  if  they  had  been  minded  to  do 
it,  for  the  convenience  of  the  public.      In  my 
opinion,    the     public    body     has     exceeded    its 
authority  in  doing  that  which,  in  my  opinion,  is 
a  plain  nuisance  to  the  neighbourhood,  aui  that 
the  Vice- Chancellor's  deciaion  is  correct.    With 
regard  to  the  question  of  costs,  the  Vice-Chan-' 
ceilor  had  the  whole  case  before  him,  and  we  have' 
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does  not  extend  to  anthorise  snch  an  erection. 
One  word  about  the  latter  clause  of  the  section 
which  speaks  of  damage.  It  authorises  yestries 
"  to  pay  any  damage  occasioned  to  any  person  by 
the  erection  thereof."  I  confess  my  mind  flactaated 
during  the  argument  upon  that  part,  as  well  as 
upon  the  general  intention  of  the  Act,  and  it 
Occurred  to  me  at  one  time  that  the  word  '*  damage*' 
there  meant  compensation ;  but  I  qaite  assent  to 
what  has  been  suggested  by  James,  L  J.,  that  it 
oannot  have  that  extensive  meaning  and  was  not 
intended  to  have  it,  and  I  am  fortified  upon  this  point 
by  recurring  to  the  Public  Health  Act  of  1875, 
which  affects  to  provide  the  same  accommodation 
in  country  towns,  but  says  nothing  at  all  about 
compensation  or  damages.  The  89th  section  of 
that  Act  says,  '*  Any  urban  authority  may,  if  they 
think  fit,  provide  and  maintain  in  proper  and  con- 
venient situations  unnals,  water-closets,  earth 
closets,  privies,  and  ashpits,  and  other  similar 
'  conveniences  for  public  accommodation."  There 
is  not  a  word  about  damage.  That  fortifies  the 
view  I  have  ultimately  taken  in  conjunction  with 
my  learned  brethren,  that  the  word  "damage" 
there  does  not  at  all  help  the  interpretation  so  as 
to  give  it  a  wider  senne  than  the  clause  would 
otherwise  have.  It  merely  means  any  direct 
damage  by  reason  of  the  mere  erection  of  the 
thing  itself.  The  result,  therefore,  is  that  this 
88th  section  authorises  the  board  to  take  away  so 
much  of  the  public  right  of  transit  as  they  had 
before  in  highways  and  in  streets  in  return  for  the 
aooommodation  which  the  Act  authorises  the 
b«>ard  to  give,  and  which  this  structure  presum- 
able does  give.  That  is  the  whole  extent  of  it, 
and  therefore,  in  putting  it  up  in  this  spot,  though 
it  is  a  public  place,  the  vestry  has  infringed  a 
private  right,  and  so  has  exceeded  the  statutory 
power.    The  appeal  will  be  dismissed  with  costs. 

QlaBse  applied  for  the  costs  of  the  shorthand 
notes  of  evidence  in  the  court  below,  and  cited 

Hill  T.  MgtnpoUtcm  AiyVum  Digtriets  Board,  28  W. 
B.664. 

B^  the  CouBT. — It  takes  a  very  strong  and 
special  case  to  induce  the  court  to  allow  such 
costs,  and  such  a  case  has  not  been  shown  here. 

Solicitors  for  appellants,  Allen  and  Son. 
Solicitois  for  respondents,  Janson,  Oohh,  and 
Pearson, 


HIGH    COURT    OF   JUSTICE. 


QUEEN'S  BENCH  DIVISION. 

Tuesday,  March  8,  1881. 

(Before   Demmah,    J.,    Pollock,   B.   and 

Williams,  J.) 

The  Guabdians  op  the  Llahidlobs  and  Newtowh 
Union  v.  Pjlyce  Jones,  (a) 

Rating — Union  Aseeesmeni  Committee  Act  Amend* 
ment  Act  1864  (27  ^  28  Vitst,  c.  39),  sect.  2— 
6^7  WiU,  4i,  r..  96,  sect  6 — Assessment  com- 
mittee may  appeal  in  name  of  guardians. 

The  assessment  committee  for  the  parish  of  N. 
raised  the  gross  estimated  rental  and  rateable 
valus  of  certain  proptrty,  and,  having  heard  the 
objection  of  the  occupier,  decided  against  him. 
The  occupier  then  appealed  to  the  special  sessions, 

(a)  Beported  by  H.  D.  Bonskt,  Esq.,  fianister-at-lAw. 


under  6  <$-  7  WvUt.  4,  e.  96^  sect.  6,  and,  at  Oa 
hearing,  the  assessment  committee  appeared  oi 
respondents  in  the  name  of  the  guardians,  as 
provided  &y  27  ^  28  Viet.  c.  39,  sect.  2. 

Tne  jusHces  ai  special  sessions  reduced  the  gross 
estimated  rental  and  the  rateable  value  of  (Ks 
property. 

The  assessment  committee  then  gave  notice  of  appeal, 
in  the  name  of  the  guardians,  to  the  neast  general 
quaHer  sessions,  when  ihe  justices  refused  to 
hear  the  appeal,  on  the  grotmd  that  the  assess' 
ment  commiUee  had  no  right  of  ap-oeal. 

Held,  that  the  assessment  committee  nad  a  right  to 
appeal,  such  right  of  appeal  being  one  of  the 
"  incidents**  of  other  appeals  wiQiin  the  words  0/ 
27  ^  2b  Vict.  c.  39,  sect.  2. 

A  bulb  had  been  granted  on  the  4th  Feb.,  calliog 
apon  the  justices  for  the  ooanty  of  Montgomeiy- 
shire  to  show  canse  why  a  writ  of  mandames 
should  not  issne  directed  to  them,  oommanding 
them  to  enter,  or  canse  to  be  entered,  continuanoes 
from  session  to  session  to  the  next  general  quarter 
sessions  of  the  peace  in  and  for  the  said  county  on 
the  appeal  of  the  assessment  committee  of  the  anion 
of  Newtown  and  Llanidloes,  in  the  said  county, 
against  a  certain  order  made  by  three  of  the  justices 
of  the  peace  sitting  at  special  sessions  for  the 
division  of  Newtown,  in  the  said  county,  where- 
by it  was  ordered  that  the  gross  estimated  rental 
of  certain  premises  situate  in  Kerry-road,  in  the 
parish  of  Newtown,  in  the  occupation  of  onePfjce 
Jones,  should  be  reduced  to  the  sum  of  20Ul»  and 
the  rateable  value  thereof  to  the  sum  of  1702.v  and 
at  such  next  general  quarter  sessions  of  the 
peace  to  proceed  to  hear  and  finally  determine  the 
matter  of  such  appeal. 

The  facts  of  the  case  were  as  follows : — 

On  the  loth  Sept.  1880,  the  assessment  com* 
mittee  for  the  parish  of  Newtown  inserted  in  a 
supplexnental  valuation  list  submitted  to  them, 
pursuant  to  the  statutes  in  that  behalf,  by  the 
overseers  of  Newtown  parish,  an  entry  whereby 
the  gross  estimated  rental  of  a  certain  heredita- 
ment kbown  as  the  Boyal  Welsh  warehouse,  in  the 
parish  of  Newtown,  was  increased  to  250L  per 
annum,  and  the  rateable  value  to  2121.  10«. 

On  the  29th  Sept.  1880,  the  assessment  oom* 
mittee  heard  an  objection  of  Pryce  Jones,  the  ooea- 
pier  of  the  warehouse,  and  decided  against  him 
and  approved  the  list  which  was  sent  to  the  over- 
seers of  Newtown. 

In  accordance  with  this  valuation  list  a  poor  rate 
of  \hs.  2(2.  in  the  pound  was  made  for  Newtown, 
and  the  warehouse  was  assessed  at  the  rateable 
value  of  212L  10s. 

On  the  18th  Oct.  1880,  Pryce  Jones  served  notioe 
of  appeal  under  6  &  7  Will.  4,  c.  96,  s.  6,  against 
the  rate  to  the  special  sessions,  and  this  notioe 
was  served  on  the  assessment  committee  pursoaat 
to  27  &  28  Vict,  a  39.  s.  1. 

The  assessment  committee,  on  the  27th  Got* 
obtained  the  consent  of  the  guardians  to  appear 
as  respondents  to  the  appeal  of  Pryce  Jones  at 
the  special  sessions,  and  in  the  name  of  the 
guardians  as  provided  by  sect.  2  of  27  &  28  Yiot 
c.  39. 

The  appeal  came  on  to  be  heard  at  the  special 
sessions,  and  the  assessment  committee  appeared 
as  respondents  in  the  name  of  the  guardians, when 
the  justices  gave  their  decision  in  favour  of  the 
ap()ellant,  and  reduced  the  gross  estimated  rental 
to  2001.,  and  the  rateable  value  to  170L 
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On  the  25th  Kot.  1880,  a  notice  of  apDeal  in  the 
name  of  the  Gaardians  was  senred  on  rryoc^  Jones 
by  the  clerk  to*  the  assessment  committee,  which 
notice  was  signed  by  him  on  behalf  of  the  gnar- 
dians,  and  as  their  solicitor.  Beoognisances  to 
prosecute  the  appeal  were  entered  into  by  the  clerk 
and  two  snretips,  who  were  guardians  of  the 
nnion ;  and  on  the  8th  Dea  a  reeolntion  was  passed 
at  a  meeting  of  the  gaardians  confirming  the 
rsBolntion  of  the  assessment  committee,  and  the 
action  taken  by  the  clerk. 

The  appeal  came  on  for  hearing  at  the  general 

Jinarter  sessions  at  Welshpool  on  the  8th  Jan. 
881,  when  the  jnstices  refased  to  proceed  with  the 
hearing  on  the  merits,  and  dismissed  the  appeal 
on  the  ground  that  the  appellants  had  no  right  to 
appeal;  and  they  confirmed  the  order  of  special 
seeaions,  and  ordered  the  appellants  to  pay  the 
oosts  of  appeal. 

The  material  part  of  6  &  7  Will  4,  c.  39,  s.  6,  is 
as  follows : 

The  justices  aotinf^  in  and  for  eyery  petty  sessioDfl 
dxriaon  shall,  foar  times  at  least  in  everj  year,  hold  a 
special  seesions  for  hearing  ai>peaJa  against  the  rates  of 
lue  seTeralparishee  within  their  respeotive  diTiaions  .... 
and  at  anon  speoial  or  adionrned  sessions  the  jnstices 
there  present  shall  hear  and  determine  aU  objections  to 
any  anoh  rate  on  the  gronnd  of  ineqnalily,  nniaimeas,  or 
inoorreetness  in  the  valuation  of  any  hereditaments 
imdnded  therein,  which  denision  shall  be  binding  and 
oondnsiTe  on  the  i>arties,  nnle^is  the  person  or  persons 
impugning  snch  decision  shall,  within  ronrteen  days  after 
the  same  shall  haye  been  made^  canse  notice  to  be  given 
in  vrriting  of  his,  her,  or  their  intention  of  appealing 
against  snch  decision,  and  of  the  matter  or  canse  of  snch 
appeal  to  the  person  or  persons  in  whose  favour  such 
deoiaion  shall  have  been  made,  and  within  five  days  after 
giving  snch  notice  shall  enter  into  a  recognisance  before 
some  justice  of  the  peace,  with  sufficient  securities  con- 
ditioned to  try  sncn  appeal  at  the  then  next  general 
■BBsions  or  quieter  sessions  of  the  peace  which  shall  first 
happen.  ....  Provided  always  that  no  miQk  objection 
shall  be  inquired  into  by  the  said  justices  in  Bp>oial 
session  iml*'88  notice  of  snch  objection  in  writing  under 
the  hand  and  seal  of  the  complainant  shall  have  been 
given  seven  days  at  least  before  the  day  appointed  for 
sooh  special  session,  to  the  collector,  overseers,  or  other 
persons  by  whom  such  rate  was  made. 

27  A  28  Vict.  c.  39.  s.  2  : 

The  assessment  committee  of  snch  union  may,  with  the 
oonaent  of  the  gaardians  of  sudi  union,  titer  notice 
ahaH  have  been  sent  to  every  guardian,  appear  as  respon- 
dents to  such  appeal,  but  in  the  names  of  the  guardians 
of  aach  union  in  like  manner  and  with  the  sameinoidentB 
and  subject  to  the  same  liabilities  and  entrtied  to  the  same 
remedies  and  rights  as  in  the  case  of  oersons  other  than 
the  overseers  to  whom  notice  of  appeal  may  be  given. 

Svfetenham,  Q<G.,  for  the  defendant,  showed 
cause  against  the  rule. — There  are  three  grooods 
on  which  the  justices  were  right  in  refusing  to 
hear  this  appeal.  In  the  first  place,  in  no  case 
can  an  assessment  committee,  in  the  name  of  the 
guardians,  become  appellants.  Secondly,  if  they 
can,  notice  of  their  intention  mnst  be  previously 
given  to  every  guardian,  whereas  in  this  case 
notice  of  appeal  was  given  a  week  before  notice 
was  sent  to  each  guardian.  Thirdly,  the  recog- 
nisances entered  into  were  not  such  as  are  con- 
templated by  the  statute,  and  the  clerk  signed 
tiie  recognisances  in  his  own  name,  and  as  for 
himself.  The  6th  section  of  the  6  ft  7  Will.  4, 
c  39,  for  the  first  time  created  a  court  for  the 
express  purpose  of  hearing  appeals  from  rates,  and 
the  orerseers  had  a  ri((ht  to  impuen  the  dedision 
of  the  justices  at  special  sessions  upon  giving 
proper  notice  and  entering  into  recognisances; 


bat  in  no  way  can  the  assessment  committee  do 
so  in  the  name  of  the  gaardians.  They  may,  by 
virtue  of  some  statutes,  become  respondents,  bat 
they  cannot  take  the  initiative  and  appeal.  The 
Union  Assessment  Committee  Act  1862  (25  &  2d 
Yict.  o.  103)  sets  out  the  duties  of  the  assessment 
committee,  and  their  powers  are  limited  to  snch 
things  as  that  statnte  expressly  gives  them.  It 
was  never  intended  that  the  assessment  com- 
mittee should  be  'appellants,  because  nnder  the 
20ih  section  of  that  statute  they  have  power  to 
alter  the  valuation  list.  Thev  might  have  done 
so  after  the  decision  at  special  sessions  was  given 
against  them.  Then  came  the  Act  of  1864  (27  &  28 
Vict.  c.  39).  By  the  first  section  of  that  Aot» 
before  any  appeal  shall  be  heard  by  any  special  or 
quarter  sessions  against  a  poor  rate  for  any 
parish  in  any  nnion  to  which  tne  Union  Assess- 
ment Gommitee  Act  1862  applies,  the  appellant 
must  give  twenty-one  days  notice  in  writing  to 
the  assessment  committee.  And,  therefore,  if  it 
be  said  that  the  assessment  committee  have  power 
to  appeal,  they  must  give  notice  to  themselves, 
which  of  course  is  nonsense.  By  the  section, 
which  is  very  important  in  this  case,  the  assess- 
ment committee  have  power  to  appear  as  respon* 
dents  in  the  name  oi  the  ffuarciians,  at  special 
sessions,  provided  notice  oe  given  to  every 
guardian.  If  they  have  power  to  appeal  it  can 
only  be  statutory,  and  there  is  no  provision  d 
either  statute  giving  them  power.  Therefore,  on 
the  first  point,  I  submit  the  justices  were  right  in 
refusing  to  hear  the  appeal. 

M*Intyre,  Q.G.  and  OhanneU,  for  the  plaintiff,  in 
support  of  the  rule. — The  appeal  given  under 
6  &  7  Will.  4,  a  96,  must  be  taken  in  the  widest 
sense.  Then  under  sect.  2  of  27  &  28  YicL  c.  39, 
the  assessment  committee  may  appear  as  respon- 
dents with  the  same  incidents,  and  entitled  to  the 
same  remedies  and  rights  as  in  the  case  6t  persona 
other  than  overseers  to  whom  notice  of  appeal  may 
be  given.  One  of  the  rights  spoken  of  in  that 
section  is  the  right  to  appeal.  This  is  not  an 
appeal  against  a  rate ;  it  is  an  appeal  against  the 
decision  of  the  justices  at  special  sessions.  Before 
the  special  sessions  the  thing  to  be  decided  is  the 
basis  of  the  rate,  and  therefore  they  can  only  come 
before  the  special  sessions  as  respondeuts,  they 
having  to  defend  their  valuation.  But  the  justices 
at  special  sessions  having  reduced  the  valoatioov 
the  assessment  committee  are  aggrieved,  and  they 
may  impugn  the  decision  made  against  them.  The 
assessment  committee  is  not  a  corporation.  They 
are  members  of  that  committee,  and  are  selected 
from  the  guardians  as  a  sub-committee  for  certain 
purposes. 

Dbkvan,  J. — ^I  think  this  rule  must  be  made 
absolute  for  a  mandamus  upon  the  point  which  is 
clearly  a  point  of  substance,  and  which  lies  within 
a  very  small  compass.  It  depends  upon  the  con- 
struction of  sect.  2  of  27  &  2H  Yict.  c.  39,  coupled 
with  one  or  two  other  piovisiond  of  Acts  of  Parlia- 
ment. That  section  provides  that  the  assessment 
committee  of  such  union  may,  with  the  onsent  of 
the  guardians  after  such  notice  shall  have  been 
sent  to  every  soardian,  appeal.  This  is  an  appeal 
of  the  character  to  which  that  section  refers,  and 
the  assessment  committee  did  appear  as  respon- 
dents to  an  appeal  which  comes  within  the  mean* 
ing  of  such  appeal.  Having  done  so,  they  are 
desirooB    as    the    parties  interested    of   appeal' 
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ing   against  the  deoisioa   in  which  they    were 
respondents.    Then  the  latter  words  of  sect.  2  are 
these  "  bat  in  the  name  of  the  gnardians  of  snch 
union,  in  like  manner,  and  with  the  same  incidents, 
and  sabject  to  the  same  liabilities  and  entitled  to 
the  same  remedies  and  rights,  as  in  the  case  of 
persons  other  than  the  overseers  to  whom  notice 
of  appeal  may  be  given."    Now  having  appeared 
as  respondents  in  the  appeal  at  the  special  meet- 
ing they  wish  to  appeal  to  the  quarter  sessions, 
and  thev  wish  to  do  so  in  the  name  of  the  guar- 
dians of  the  union.    I  apprehend  that  they  have  a 
right  to  do  that  because  it  comes  within  the  words 
of  the  section,   "wth  the    same  incidents,  and 
subject  to  the  same  liabilities,  and  entitled  to  the 
same  remedies  and  rights  as  in  the  case  of  persons 
other  than  the  overseers  to  whom  notice  of  appeal 
may  be  given."    It  appears  to  me  that  an  appeal 
to  quarter  sessions  is  one  of  the  incidents  of  the 
other  appeals,  and  that  they  are  therefore  entitled 
to  that  appeal  to  quarter  sessions.     The  only  diffi- 
culty that  has  occurred  to  me  in  so  applying  this 
section  has  been  the  use  of  the  words,  "  other  than 
the  overseers."    That  did  appear  for  some  time  to 
create  a  difficulty,  but  I  think  the  true  answer 
to  that  has  been  given  by  my  brother  Williams, 
who    has    pointed    out     that    the     nature    of 
these   appeals   is    of  that    kind    which    is   not 
merely   between  the  rate-making  and  the  rate- 
paying   persots,    but   in    the    nature    of    those 
appeals  which    are  as  between  the  rate-paying 
piersons    inter    se,    and    that,    therefore,    there 
was  reason  to  apply  the  law,  and  to  speak  of  the 
law  as  applicable  to    those    cases.    The    words 
"  other  than  the  overseers  ....  the  same  reme- 
dies and  rights  as  in  the  case  of  persons  other 
than  the  overseers  "  are  applicable  to  this  case, 
because  these  are  cases  in    which    it  is  parish 
affainst  parish  interested ;  it  is  the  relative  rating 
of    the  persons,  and    not  merely  the   individual 
rating  of  the  persons  paying  the  rates  which  is 
contemplated  by  the  Legislature,  and  those  are 
matters   with    which   the  assessment   committee 
and  boards  of  guardians  have  to  deal  in  questions 
of  appeals  from  rates.    I  think  upon  that  point 
and  upon  that  ground    the  mandamus  ought  to 
go.    Other  points  have  been  suggested   by  Mr. 
Swetenham.    The  'second  point  seems  to  me  to 
have  nothing  in  it — that  the  notice  was  deficient 
in  the  particular  case.    If  the  section  is  applic- 
able in  the  way  I  have  described  that  I  think  it 
is,  then   there  is   nothing  in  the  second  point. 
Upon  the  third  point  it  is  conceivable  that  con- 
siderable difficulty  might  arise   because  the  pro- 
visions with  regard  to  recognisances  in  the  case 
of  appeals  to  quarter  seBsions  are  no  doubt  very 
stringent,  but  i  do  not  think  upon  those  materials 
we  have  sufficient  facts  to  decide  that  in  favour  of 
Mr.    Sweten ham's  clients.     If    he  is  desirous  of 
availing   himself   of   that  I  think   that   it   is  a 
technical  point,  and  not  one  we  should  be  desirous 
of  encouraging,  the  substance  being  against  him. 
But  if  he  wants  to  take  advantage  of  that  he  must 
bring  it  clearly  before  the  tribunal  who  will  have 
to  decide   the  mandamus,  and    to  make    much 
clearer  than  at  present  what  actually  occurred.     I 
think  that  will    be  best  done  by  a  special  case, 
therefore  the  best  plan  we  can  adopt  is  to  make 
this  rnld  absolute.    The  special  case  can  be  stated 
there  is  no  dispute  of  fact. 
Pollock,  B.  and  Wiluams,  J.  concurred. 

Bute  ahsoluie. 


Solicitors  for  the  plaintiflfs,  IftZns,  BiddeU,  and 
MeUor, 

Solicitors  for  the  defendants,  Jones,  BlaaHand, 
and  8<m, 


Mareh  12  and  16, 1881. 

(Before  Williams  and  Mathxw,  JJ.) 

Thx  Matob,  &c.,  or  Boghdalb  o.  The  Justices  of 

Lavcastek.  (a)  i 

Highways — Ttwmpike  roads — Portions  ofiwmpiks 
roads  brought  within  a/rea  of  a  borough  on  (he 
enlargement  of  its  municipal  boundaries — Oowii^ 
authority  not  liable  to  contribute  towards  repair 
and  maintenance  of  such  roads — Highw'fysand 
Locomotives  Act  1878  (41  &  42  Vict.  e.  77),  s.  13 
—10  ^  11  Vict.  c.  84,  ss.  47,  48,  49,  and  50- 
35  ^  86  Viet.  e.  cxlix. 

When  the  boundaries  of  a  municipal  borough  am 
extended  so  as  to  include  certain  portions  of  ^ttm- 
pike  roads,  such  portions  become  distumpiked  or 
taken  out  of  their  turnpike  trusts,  and  under  the 
Towns  Olanses  Improvement  Act  1847,  ss.  47-50, 
becoms  highways  repairable  by  the  highway 
authority  through  whose  jurisdiction  <7iey  pass, 
but  do  not  become  main  roads  within  the  meawng 
of  sect.  13  of  the  Highways  and  Locomotives 
{Amendment)  Act  1878  so  as  to  cast  half  of  the 
burden  of  their  repair  and  maintenance  on  (he 
county  authority. 

The  inhabitants  of  the  town  ofR.  were  incorporated 
by  Boyal  Charter  in  1856  under  the  title  of  the 
mayor,  ^c,  of  the  town  and  borough  of  B.  PrS' 
vioushf  to  1856  B.  had  been  governed  by  commis' 
sioners  under  a  local  Act,  whose  rights  and  ohU' 
gaiions  toere  transferred  to  the  corporaHon. 
Several  of  the  roads  leading  to  B.  were  turnpiks 
roads,  portions  of  which  within  the  area  of  the 
town  were  taken  out  of  the  turnpike  trust,  and  ihs 
obligation  to  repair  them  was  caM  upon  the  comr 
missioners  before  1856.  In  1872  the  munidpai 
and  parliamentary  boundaries  of  the  borough  of 
B.  were  m>ade  co'^stensiue.  Further  portions  of 
the  said  turnpike  roads  became  for  the  first  time 
within  the  area  of  the  borough,  and  were  takei^ 
out  of  the  turnpike  trusts.  The  corporation  ofB. 
contended  that  such  portions  of  the  roads  as  were 
distumpiked  beeams  main  roads  within  the 
meaning  of  the  1  Sth  section  of  the  Highways  and 
Locomotives  {Amendment)  Act  1878,  and  that  ike 
county  authority  within  whose  district  they  wen 
situated  should  bear  half  ihe  expense  of  their 
repair  and  maintenance. 

Held,  that  such  portions  of  roads  dis-tumpihed 
under  such  circumstances  became  highwa^t 
repairable  by  the  highway  authority  through 
whose  jurisdiction  tKey  pckssed,  but  not  mats 
roads  within  41  4*  42  Vict.  c.  77,  s.  13,  so  as  U 
cast  half  the  bwrden  of  thevr  repair  and  mota* 
tenance  upon  the  county  authority  of  the  districL 

Teis  was  a  special  case  stated  for  the  opinion  of 
the  court,  of  which  the  following  are  the  material 
parts : — 

1.  The  plaintiffs  in  this  action  are  the  Mayor, 
Aldermen,  and  Burgesses  of  the  borough  of 
Bochdale  (hereinafter  called  the  corporation),  and 
are  the  highway  authority  of  the  said  borough, 
and  the  said  borough  as  now  enlarged  as  herein- 
after mentioned  is  the  highway  area  within  the 

4a)  Beported  by  W.  P.  Evxbslmt,  Etq.,  Bwrii>f  t-htw.  ' 
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meaning  of  the  laws  in  fbroe  oonoaming  high- 
ways. 

2.  The  defendants  are  jostioes  of  the  peace  for 
the  ooanty  of  Lancaster  (hereinafter  called  the 
connty  authority).  The  said  justices  assembled  in 
annual  general  session  pursuant  to  the  provisions 
of  38  Geo.  8,  o.  58,  are  the  connty  authority  as 
defined  by  the  Highways  and  Locomotives  Amend- 
ment Act  1878,  and  the  justices  assembled  at  the 
annual  general  session  held  on  Deo.  26, 1878,  did 
by  order  declare  under  the  powers  in  them  vested 
by  the  20th  section  of  the  last-mentioned  Act, 
that  the  contributions  towards  the  expenses  in- 
curred in  repairing  the  main  roads  within  the 
hundred  of  Salford  should  be  paid  out  of  a 
separate  rate  to  be  raised  and  charged  upon  the 
hundred  of  Salford,  exclusive  of  the  city  of 
Manchester  and  the  borou|fh  of  Bolton. 

3.  The  townships  comprised  within  the  borough 
of  Rochdale  are  assessed  and  contribute  to  the  said 
separate  rate  raised  and  charged  upon  the  said 
hundred  of  Salford. 

4.  Since  the  coming  into  operation  of  the  High- 
ways and  Locomotives  Amendment  Act  1878 
(41  &  42  Yict.  c  77),  the  corporation  as  such 
highway  authoritv  have,  under  sect.  13  thereof, 
demanded  from  the  justices  payment  out  of  the 
separate  rate  on  the  hundred  of  Salford  of  one 
half  of  the  expenses  incurred  by  the  corporation, 
as  such  highway  authority,  during  the  half-year 
commencing  on  the  29th  Sept.  1878  and  termi- 
nating on  the  Slst  March  187v,  in  the  maintenance 
of  so  much  of  the  several  roads  hereinafter  men- 
tioned as  are  situate  within  the  enlarged  borough, 
and  have  required  the  surveyor  of  the  connty, 
or  such  other  person  or  persons  as  the  county 
authority  may  appoint  in  that  behalf,  to  give  t^e 
proper  certificate  that  such  roads  have  l^n  and 
are  maintained  to  his  or  their  satisfaction. 

6.  For  the  purposes  of  this  case  it  is  admitted 
that  the  roads  and  each  of  them  respectively  have 
been  and  are  satisfactorily  maintained  within  the 
said  highway  area  by  the  said  highway  authority. 
It  is  also  agreed  that  no  objection  shall  be  taken 
to  an  order  for  payment  as  hereinafter  mentioned 
upon  the  ground  that  no  formal  certificate  of  such 
satisfactory  maintenance  has  been  in  fact  given. 
The  corporation  affirms,  but  the  comity  authority 
denies,  that  so  much  of  the  respective  roads  as 
lies  within  the  enlarged  borough  has  ceased  to 
be  a  turnpike  road  within  the  meaning  of  the 
Highways  and  Locomotives  Amendment  Act  1878. 

7.  The  town  of  Rochdale,  before  its  incorpora- 
tion in  the  ^ear  1856,  was  reg^nlated  and  governed 
by  successive  private  Acts,  and  lastly  by  the 
Rochdale  Improvement  Act  1853  (which,  except 
in  so  far  as  is  particularly  mentioned,  has  not  been 
repealed  or  varied  as  to  anything  material  to  this 
case),  and  the  territorial  limits  of  the  "  town  "  as 
defined  bv  the  last-mentioned  Act  were  declared 
to  be  "  all  places  within  a  radius  of  three-quarters 
of  a  mile  from  "  a  defined  point  in  the  old  market 
place  there. 

8.  By  the  said  Rochdale  Improvement  Act  1853, 
sect.  85,  the  Towns  Improvement  Glauses  Act 
1817,  sects.  47,  48,  49,  and  50  were  (inter  alia)  in- 
corporated therewith.  These  sections  are  as 
follows : 

Seot.  47.  The  management  of  all  the  streets  wbioh  at 
the  passing  of  the  special  Act  are,  or  whidi  thereafter 
become  public  highways,  and  the  pavements  and  other 
materials,  as  well  in  the  footways  as  carriageways,  of 
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snoh  streets,  and  all  bnildings,  materials,  implemeni|i, 
and  other  things  provided  for  the  purposes  of  the  saia 
highways,  by  the  surveyors  of  highways,  or  by  the  com- 
missioners, shall  belong  to  the  commissioners. 

Seot.  48.  The  commissioners,  and  none  other,  shall  be 
the  surveyors  of  all  highways  within  the  limits  of  the 
special  Act,  and  within  those  limits  shall  have  all  such 
powers  and  authorities,  and  be  subject  to  all  such  lia- 
bUities,  as  any  surveyors  of  highways  are  invested  with, 
or  subject  to.  by  virtue  of  the  law  for  the  time  being  in 
force  ;  and  tne  inhabitants  of  the  district  within  the  said 
limits  shall  not,  in  respect  of  any  lands  situate  within 
the  said  district,  be  Uable  to  the  payment  of  any  high- 
way rate,  grand  jur;^  cess,  or  other  payment,  in  respect 
of  making  and  repairing  roads  within  the  other  parts  of 
the  pariah,  townsnip,  barony,  or  place  in  which  the  said 
district,  or  any  part  thereof,  is  situate. 

Sect.  49.  The  commissioners  shall  be  deemed  guilty  of 
a  misdemeanour  for  refusing  or  neglecting  to  repair  any 
public  highway  within  the  limits  of  the  special  Act,  and 
shall  be  uable  to  be  indicted  for  such  misdemeanour  in 
the  same  manner  as  the  inhabitants  thereof,  or  of  any 
parish,  township,  or  other  district  therein,  were  liable 
before  the  passing  of  the  apedal  Act. 

Sect.  50.  The  trustees  of  any  turnpike  road  shall  not 
collect  any  toll  on  any  road  within  the  limits  of  the 
special  Act,  or  lay  out  any  money  thereon. 

9.  By  Boyal  Charter,  dated  the  9th  Sept.  1856, 
the  inhabitants  of  the  town  of  Rochdale  were 
incorporated  as  a  municipal  borough  by  the  title 
of  the  Mayor,  Aldermen,  and  Burgesses  of  the 
town  and  borough  of  Bochdale,  and  the  powers 
and  provisions  of  the  Municipal  Corporations  Act 
were  extended  to  the  town  and  borough,  and  all 
the  rights,  powers,  estates,  and  property  vested  in 
the  commissioners  constituted  by  and  acting  under 
the  Bochdale  Improvement  Act  1853  became 
vested  in  the  mayor,  &c.,  of  the  town  and  borough, 
and  all  the  liabilities  and  obligations  of  the  com- 
missioners were  transferred  to  and  imposed  upon 
the  said  mayor,  &o, 

10.  By  the  Bochdale  Improvement  Act  1872 
the  territorial  limits  of  the  municipal  borouch 
were  enlarged,  and  made  cO' extensive  with  the 
boundaries  of  the  parliamentary  borough  of  Boch- 
dale, as  specified  and  described  in  the  Boundary 
Act  1868,  and  all  the  provisions  of  the  Acts  there- 
tofore in  force  relating  to  the  town  were  extended 
to  and  became  applicable  in  respect  of  the  en- 
larged borough. 

11  to  17  set  out  the  various  lengths  of  roads 
which  formed  part  of  the  turnpike  trusts,  and 
the  special  Acts  relating  to  tne  same,  which 
roads  became,  by  the  operation  of  the  last  men- 
tioned Act,  included  within  the  extended  boundary 
of  the  borough. 

18.  Subseauently  to  the  25th  July  1872  the 
toll-houses  nave  all  been  removed,  and  no 
tolls  have  been  taken  upon  any  part  of  the 
same  respectively  within  the  said  borough,  and  all 
repairs  thereof  have  ever  since  been  from  time  to 
time  made  hy  and  at  the  expense  of  the  cor- 
poration. 

19.  Subsequent  to  the  passing  of  the  Highways 
and  Locomotives  Amendment  Act  1878,  ttie  cor- 
poration demanded  from  the  countv  authority  the 
payments  in  the  4th  paragraph  of  this  special  case 
mentioned  in  manner  therein  mentioned  of  one- 
half  of  the  expenses  incurred  for  the  half-year 
ending  the  Slst  March  1879,  by  the  corporatioa 
as  such  highway  authority  in  the  maintenance 
of  the  said  roads  within  the  district  added  to  the 
borough  by  the  Bochdale  Improvement  Act  1872. 
The  total  amount  of  expenses  incurred  by  the 
corporation  as  such  highway  authority  upon  the 
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said  parts  within  the  said  period  is  11742.,  and 
one  half  thereof  amounts  to  the  snm  of  5872. 

20.  The  ooonty  anthority  refuse  to  pay  the  said 
sum  or  any  part  thereof.  The  question  for  the 
oourt  was  wnether  the  county  authority,  undei 
the  oircumstanoes  above  stated,  was  hable  by 
virtue  of  the  Highway  and  Locomotives  Amend- 
ment Act  1878,  or  othermse,  to  pay  out  of  the 
hundred  rates  the  said  sum  above  demanded,  or 
any  part  thereof. 

In  case  the  oourt  should  be  of  opinion  that  the 
oounty  authority  was  so  liable,  judgment  with 
costs  was  to  be  entered  for  the  plaintifn,  otherwise 
for  the  defendants,  with  costs. 

By  16  &  17  Yict.  a  cozz.  s.  154 : 

The  obarges  and  ezpenses  of  paTing,  flaffring,  sewer- 
ing, repairinff^  and  maintainingthe  streete  iviudn  the  town 
shaJl  from  time  to  time  be  borne  and  paid  by  the 
oooapiem  of  all  mesBnagefl,  btuldrn^B,  lande,  tenements, 
and  hereditaments  whateoever  withm  the  town,  and  for 
that  parpose  the  oommiscdonem  from  time  to  time,  as 
often  as  they  think  neoeeaaiy,  may  make  an  eqnal  rate 
npon  the  ooonpisia  of  the  same  messnages,  &c.,  within 
the  town. 

By  41  A  42  Vict.  c.  77,  s.  13 : 

For  the  pnrpoBes  of  this  Act,  and  snbject  to  its  provi- 
sionB,  any  road  whioh  has.  within  the  period  between 
the  Slat  day  of  December  1870  and  the  date  of  the  pasrinff 
of  this  Act,  ceased  to  be  a  tompike  road,  and  any  road 
whioh,  being  at  the  time  of  the  passing  oF  this  Aot  a 
tnmpike  roaa,  may  afterwards  cease  to  be  snoh,  shall  be 
deemed  a  main  road,  and  one-half  of  the  expenses 
inonrred  from  and  after  the  29th  day  of  September  1878 
by  the  highway  anthority  in  the  maint^ianoe  tk  such 
road,  shall,  as  to  every  part  thereof  which  is  within  the 
limits  of  any  highway  area,  be  paid  to  the  highway 
anthority  of  snoh  area  by  the  connty  anthority  of  the 
connty  in  which  anch  road  is  situate  oat  of  the  connty 
rate,  on  the  certificate  of  the  snrveyor  of  tiie  connty 
anthority,  or  of  snch  other  person  or  persons  as  the 
oonnty  anthority  may  appoint,  to  the  effect  tiiat  snoh 
main  road  has  been  mointainea  to  his  or  their  satisfac- 
tion. 

Sir  Hardinge  Oiffard,  Q.C.  {OrumT^  with  him)  for 
the  plaintiffs. — The  defendants  are  hable  to  contri- 
bute highway  rates  towards  the  repair  and  main- 
tenance of  the  portion  of  the  roads  mentioned  in 
paragraph  11  of  the  case.  These  roads  were  origi- 
nally turnpike  roads.  On  the  enlargement  of  Uie 
municipal  bonnflaries  of  Bochdale  in  1872,  certain 
portions  of  these  roads  were  included  in  the  en- 
larged area,  and  under  the  operation  of  the  Towns 
Clauses  Improvement  Act  1847  such  portions 
became  distumpiked.  The  corporation  of  Boch- 
dale are  the  highway  authority  to  maintain  and 
repair  these  roads,  and  they  have  done  so.  In 
1878  the  Highways  and  Locomotives  Amendment 
Act  was  passed ;  and,  by  sect.  18,  any  distumpiked 
road  becomes  a  main  road,  and  half  the  expenses 
of  the  repair  and  maintenance  of  snch  is  oast  upon 
the  county  authority.  These  portions  of  the 
Bochdale  roads  have  been  distumpiked  within  the 
meaning  of  the  seotion,  and  so  the  county  authority 
must  bear  their  share  of  the  expenses  of  keeping 
them  in  repair  since  the  passing  of  the  Act. 

Qortit  Q«C/.  (Blair  with  him)  for  the  defendants. 
— ^The  county  authority  is  not  liable.  When  the 
Act  of  1878  was  passed  it  was  not  contemplated 
by  the  Legislature  to  make  the  counties  pay  for 
the  maintenance  of  roads  within  the  borough. 
Those  portions  of  the  roads  in  question  wikhin  the 
borousn  area  are  admittedly  main  roads,  but  out- 
side of  the  boundaries  they  remain  turnpike  roads. 
[WiLLiAKS,  J. — Does  the  cutting  off  of  a  portion 


of  the  road,  and  ceasing  to  levy  toUs  on  it  within 
the  boundary  of  the  borough,  operate  to  distum- 
pike  the  road  altogether PJ  Certainly  not;  the 
express  enactments  declaring  the  trusts  of  these 
roads  cannot  be  inf  erentially  overridden  by  private 
legislation.  The  trustees  never  expended  any 
money  on  the  repair  of  these  roads  whioh  passed 
through  the  borough  of  Boohdale,  but  they  were 
repaired  by  the  inhabitants.  Sect.  18  of  the  Aot 
of  1878  applies  to  a  wholly  different  set  of  fsofes 
to  those  set  out  in  this  case.  It  deals  with  a  turn- 
pike road  whioh  sJong  its  whole  length  within  a 
oonnty  becomes  distumpiked. 

8v  HcurdM^QB  Qiffard,  Q.O.,  in  reply. 

Cur,  adv.  vuU. 

March  16.— Whuams,  J.  delivered  the  judgment 
of  the  court.  —  The  plaintiffs  are  the  highway 
authority  of  the  Boohoale  highway  area,  and  the 
defendants  are  the  county  anthority  of  the  oounty 
of  Lancaster, within  which  the  said  area  is^  situated ; 
and  the  question  is,  whether  the  plaintiffs,  as 
such  highway  authority,  are  entitled  to  call  upon 
the  county  authority  under  the  13th  section  of 
the  Highways  and  locomotives  (Amendment)  Aot 
1878,  to  contribute  half  of  the  expenses  of  main- 
taining certain  portions  of  certain  roads  within 
the  said  highway  area,  by  reason  of  the  said 
portions  of  roads  having  been,  as  it  is  alleged, 
distumpiked  within  the  meaning  of  the  said 
section.  The  inhabitants  of  the  town  of  Bochdale 
were  incorporated  by  royal  charter  in  the  yesr 
1856,  under  the  title  of  the  mayor,  aldermen,  and 
burgesses  of  the  town  and  borough  of  Bochdale. 
The  town  at  this  time  included  all  places  within  a 
radius  of  three-quarters  of  a  mile  from  the  dd 
market-place.  Previously  to  its  inoorporatios, 
the  town  of  Boohdale  had  been  governed  by  com- 
missioners under  a  local  Act,  and,  upon  its 
incorporation,  all  the  rights,  powers,  estates,  and 
property,  and  all  the  liabilities  and  obligations  of 
the  commissioners  were  transferred  to  and 
imposed  upon  the  new  corporation.  Amongst 
these  liabilities  were  the  following  [the  learned 
Judge  here  read  sects.  47,  48,  49,  and  50  of  the 
Towns  Improvement  Clauses  Act  1847, 10  &  11 
Vict.  c.  84].  ^Several  of  the  roads  entering 
Bochdale  were  turnpike  roads,  and,  under  the 
above-mentioned  sections  of  the  Towns  Improve- 
ment Clauses  Act,  such  portions  of  the  said  tom- 
pike roads  as  came  within  the  area  of  the  town 
were  taken  out  of  the  turnpike  trust,  and  the 
obligation  to  repair  the  same  imposed  upon  the 
commissioners,  and  more  recently  upon  tiie 
corporation.  This  was  the  state  of  things  down  to 
the  year  1872.  In  that  year  an  Act  was  nasssd, 
called  the  Boohdale  Improvement  Act  io72,  ^ 
which  the  boundaries  of  the  municipal  boreagh 
were  enlarged  and  made  co-extensive  with  the 
bonndmies  of  the  parliamentary  borongh,  sb 
specified  in  the  Boundary  Act  1868 ;  and  forther, 
by  this  Act,  all  the  provisions  of  the  Acts  thereto- 
fore in  force  relating  to  the  "  town  "  were  extended 
to  and  became  applicable  to  the  enlarged  area  of 
the  borough.  The  effect  of  this  was,  that  the 
further  portions  of  the  said  turnpike  roads  which 
were  for  the  first  time  brought  within  the  area  of  the 
borough  were  taken  out  of  the  tnmpike  tmsts  by 
the  operation  of  the  Towns  Improvement  Claoses 
Act  1847,  and  ceased  to  be  turnpike  roads.  The 
question  is,  whether  they  have  so  ceased, 
and  have  become  main  roads  within  the  mean- 
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ing  of  the  13th  Beotion  of  the  Highways  and 
Iiocomotiyes  (Amendment)  Aot  1878,  so  aa  to 
entitle  the  highway  aathority  of  the  area  in  whioh 
tb^  are  situated  to  olaim  from  the  ooun^  aathority 
half  of  the  expenses  of  their  repair.  The  section 
is  as  follows  [reads  41  &  42  Yict.  o.  77,  s.  13].  The 
said  portions  of  roads  andonbtedly,  upon  being 
brought  within  the  area  of  the  borough  upon  the 
enlanrement  of  its  boundary,  were  entirely  taken 
out  of  the  turnpike  trusts,  and  ceased  to  form  parts 
of  the  turnpike  roads ;  but  we  think  that  it  cannot 
be  oorreotly  stated  that  they  ceased  within  the 
meaning  of  this  section  to  be  turnpike  roads,  so 
as  to  have  become  main  roads.  We  think  that  the 
section  does  not  apply  to  such  a  case,  and  that  it 
contemplates  and  proyides  for  the  case  of  the 
cesser  or  extinguishment  and  winding-up  of  turn- 
pike trusts,  and  enacts  that  in  such  case  the  dis- 
tumpiked  road  shall  become  a  main  road,  for  the 
expenses  of  repairing  which  the  highway  authority, 
upon  whom  the  obligation  woula  primarily  fall, 
snould  be  entitled  to  be  reimbursed  to  the  extent 
of  one-half  by  the  county  authority.  It  does  not 
apply  to  a  case  like  the  present,  where  the  portions 
of  the  roads  in  question  have  only  ceased  to  form 
part  of  the  turnpike  trust  incidentally  by  their 
absorption  by  ana  transfer  to  another  jurisdiction 
with  an  express  provision  for  their  maintenance 
and  repair  different  from  that  which  would  have 
appliea  to  them  had  they  become  main  roads.  We 
tnerefore  come  to  the  conclusion  that  tiie  roads 
in  question  are  not  main  roads  within  the  meaning 
of  the  statutes,  but  are  highways  within  the 
borough  area,  Uie  burden  of  repairing  which  is 
thrown  exclusirely  upon  the  borough  authorities. 

Judgment  for  the  defendoMU, 

Solidtors  for  the  plaintiffs,  Norris,  Allen$,  and 
Ocurier,  for  Z.  Mellor^  Bochdale. 

SoKoitors  for  the  defendants,  Eididaie  and  (7o.» 
for  WiUon  and  HviUon,  Praston. 


soxrsB  or  louhi. 

Mareh  10  and  11, 1881. 

(Before  the  Lobd  Ohajtobllob  (Selbome),  Lords 
Blaosbxjbn  and  Watson.) 

Gastbo  V.  Thb  Qusbv.  (a) 

OH  APrXAL  FBOM  THE  COimT  07  APPEAL  IN  BHGLAHD. 

OrirrUnal  law  —  Practice  —  Perjury  —  Separate 
ecfwnU  eharging  eeparaie  miedemeanowre—Oon' 
eeeuUoe  eentencee — Sufficiency  of  indictment — 
Stat  2  Geo  2,  o.  25,  «.  ^^14  I*  15  Yict.  e.  100, 
«.24. 

The  appellant  wcu  indicted  for  perjury  ;  the^  indict- 
ment contained  two  counts,  the  first  alleging  per- 
jury  committed  on  the  trial  of  an  action  of  eject* 
ment  in  1871,  the  second  aueging  perjury  com- 
mitted  in  some  proceedings  in  Chancery  in  1868. 
The  assignments  of  perjury  in  the  two  counts 
were  not  identical,  out  the  oojeet  of  the  proceed' 
ings  in  1868  and  in  1871  was  the  same,  namely, 
io  establish  the  appellant's  right  to  certain 
landed  estates.  The  jury  found  a  general  verdict 
ofguiUy  upon  both  counts  of  the  indictment,  and 
ike  appellant  was  iherertpon  sentenced  to  seven 
years  penal  servitude  upon  each  count,  the  second 
term  to  commence  upon  the  eaopiraHon  of  the  first 
term, 

,      -  -M  ^-^      ,  111  -I  ■  III  ■ ' ' ' —^ 
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Held  {affirming  the  judgmevU  of  the  court  helow), 
that  such  a  sentence  might  he  lawfully  passed, 
althouah  the  statute  2  Geo.  2,  c  25,  s.  2  (as 
amended  by  subsequent  Acts),  mahes  seven  years* 
penal  servitude  the  m^udmnm  punishment  for  a 
single  perjury. 

Held  fwrtlCer,  thai  the  statute  of  Gfeo.  2  does  not 
require  the  infliction  of  a  common  law  punish- 
ment  in  addUum  to  thai  prescribed  by  the  stalute. 

And  aiso,  that  since  the  passing  the  statiUe  of  the 
14  ^  15  Viet,  c  100,  s.  24,  an  indictment  for  a 
statutory  offence  which  is  also  a  common  law 
offence  need  not  conclude  vnththe  words  "  against 
ine  form  of  the  statute,"  ^c,  in  order  to  enable 
the  court  to  impose  the  statutory  penalty, 

O'Connell  v.  The  Queen  (11  01,  ^  F,  155)  and  B. 
v,  Wilkes  (4  Burr,  2527)  discussed. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (James,  Bramwell,  and  Brett,  L.JJ.) 
reported  in  5  Q.  B.  Div.  490,  and  48  L.  T.  Eep. 
N.  S.  78),  a  writ  of  error  from  a  judgment  of  the 
Court  of  Queen's  Bench  in  an  indictment  for 
periury. 

The  facts  appear  suffioientl;^  from  the  head- 
note  above,  and  from  the  report  in  the  court  below, 
where  the  sections  of  the  Acts  of  Parliament  are 
set  out. 

Benjamin,  Q.C.,  Atherley  Jones,  ffeddsrwick, 
and  Bussell  Spratt  appeared  fbr  the  appellant, 
and  contended  that  the  whole  of  the  perjuries  set 
out  in  thetwo counts  amounted  to  one  and  the  same 
proceeding  in  fact,  the  object  being  the  same,  to 
recover  the  estates,  and  therefore  that  only  one 
sentence  could  be  passed  in  respect  of  them; 
besides,  the  verdict,  being  general  on  both  counts, 
only  covers  what  is  common  to  both.  The 
authorities  require  a  special  verdict  on  each  count 
to  justify  a  separate  sentence  in  each.  See  the 
observations  of  Lord  Den  man  and  Lord  Campbell 
in  0*Oonnell  v.  The  Queen  (11  01.  &  F.  155),  citing 
B,  V.  Rhodes  (2  Ld.  Baym.  886),  and  B.  y.  PoweU 
(2  B.  A  Ad.  75).  See  also  the  opinion  of  Tindal,  C.J. 
in  O'OonnelVs  case;  and  the  case  of  ByaUs  T. 
The  Queen  (11  Q.  B.  781)  shows  that '' perjury  "  is 
to  be  considered  nomen  collectivum  like  "  misdea- 
meaoour  "  in  B,  v.  PoweU.    See  also 

R.  V.  BlUe,  6  B.  &  C.  146. 
Secondly,  on  an  indictment  for  a  common  law 
offence  only  the  common  law  punishment  can  be 
inflicted,  unless  the  indictment  concludes  "  against 
the  form  of  the  statate,"  &c.,  which  is  necessary 
for  ^e  statutory  punishment.    This   does    not 
affect  the    sufficiency  of    the  indictment  for  a 
conviction,  which  is  all  that  statute  14  A  15  Yict. 
o.  100,  s.  24,  was  directed  to,  but  only  the  punish- 
ment.   See 

2  Hale'B  Fleas  of  the  Crown,  191 ; 

2  HawkinB'  Fleas  of  the  Crown,  o.  25,  s.  116 ; 

2  Chitiy's  Criminal  Law,  c.  9,  p.  816. 

Thirdly,  the  statute  2  Geo.  2,  c.  25,  s.  2,  shows 
that  a  eommon  law  punishment  ought  to  have 
preceded  the  sentence  of  penal  servitude  ;  the 
words  are  words  of  compulsion ;  and  further,  that 
section  imposes  seven  years'  penal  servitude  as  the 
maximum  punishment  for  perjury,  aod  therefore 
the  sentence  in  the  present  case,  which  practically 
amounts  to  fourteen  years,  was  bad.   Bee 

B.  V.  P»<c«.6Eaflt,328; 

B.  V.  Wiliee,  19  Howell's  State  Tnsls  1075,  and 
4  Burr.  2527. 

B.  V.  Bobinson  (1  Mpo.  C.  C.  413)  may  be  cited 
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against  this  contention,  bnt  that  was  only  a  dictum, 
and  under  a  different  statute.  See  also  B.  v. 
Outhu»h  (L.  Bep.  2  Q.  B.  379,  reported  in  16  L.  T. 
Eep  19.  S.  282,  sub  nom,  B,  v,  Paine),  and  the 
American  decision  in  Tweed  y.  Lipscomb  (15  Sickels 
N.  Y.  Bicp.  559),  where  the  point  was  distinctly 
decided.  The  following  authorities  were  also 
referred  to  in  the  argument : 

B.  V.  Trueman,  8  C.  A  P.  727 ; 

Creppa  v.  Durderij  Cowp.  640 ; 

B.  Y.  Benfield,  2  Bnrr.  980 ; 

B.  Y.  Aylett,  1  T.  B.  68 ; 

R.  y.  Gallwjcay,  1  Moo.  0.  0.  234 ; 

B.  Y.  RohertSf  Carthew,  266 ; 

B.  Y.  KvngsUm^  8  East,  41 ; 

Com.  Dig.  tit.  "  Indiotment,"  p.  510 ; 

B,  Y.  JoneSf  2  Camp.  131. 

The  Attorney- Oeneral  (Sir  H.  James,  Q.O.),  the 
SoUcUor-Qeneral  (Sir  F.  Herschell,  Q.O.),  Poland, 
and  A,  L,  Smith,  who  appeared  for  the  respon- 
dent, were  not  called  upon  to  address  the  House. 

At  the  conclasion  of  the  arguments  for  the 
appellant,  their  Lordships  gave  judgment  as 
follows : — 

The  Lo£D  Ghancbllob  (Selbome). — ^My  Lords  : 
Notwithstanding  that  the  case  has  been  argued  at 
the  bar  of  the  ^use  with  so  much  zeal  in  support 
of  the  appeal,  I  belieYe  your  Lordships  are  agreed 
that  it  is  unnecessary  to  call  upon  the  learned 
counsel  for  the  Crown  to  answer  the  objections 
which  have  been  raised  to  the  judgment  pronounced 
by  the  Court  of  Queen's  Bench.    No  fewer  than 
six  objections  have  been  taken  to  that  judgment, 
and  I  will  deal  with  them  shortly,  reserving  to  the 
last  that  which  alone  appeared  to  me  to  be  seriously 
relied  upon  by  the  leadmg  counsel  for  the  api>el- 
lant.    The  first  objection  to  the  judgment  was 
that  there  was  no  finding  of  guilty  upon  each 
count,  but  that  there  was  a  general  finding  of 
ffoilty  upon  the  charges  which  were  contained  in 
both  counts.    This  objection  was  founded  upon 
the  language  of  the  veniict,  which  was  as  follows : 
"  And  now  at  this  day — that  is  to  say,  on  the  said 
Saturday,  the  28th  day  dt  February,  in  the  year  of 
our  Lorcl  1874,  the  jurors  aforesaid  so  empanelled 
and   sworn    as    aforesaid,  to  try  the  issues  so 
joined    as   aforesaid,  upon  their    oath    say  that 
the  said  Thomas  Castro,  otherwise  called  Arthur 
Orton,  otherwise  called  Sir  Boger  Charles  Doughty 
Tichbome,  Bart.,  is  guilty  of  the  premises  on  him 
above  charged   in    and  by  both  counts  of  the 
indictment  aforesaid  above  specified  in  the  manner 
and  form  as  aforesaid,  as  by  the  indictment  afore- 
said is  above  supposed  agamst  him."    I  need  not 
say  more  with  regard  to  this  objection  than  that  it 
appears  to  be  founded  upon  a  perverse  and  an  un- 
reasonable construction  of  the  language  of  the 
verdict,  which  clearly  refers  to  each  count    The 
second  objection  was  that  the  indictment  did  not 
contain  the  words    contra  formam   etatuH.     In 
reference  to  this  objection,  I  may  say  that,  before 
the  passing  of  the  14   &   15  Vict.    c.    100,   it 
undoubtedly  was  the  law — for,  although  it  was 
a  mere  technicality,  it  was    still  settled  law — 
that  an  indictment  founded  on  a  statute   should 
contain   those  words,   in   order   to  justify    the 
infliction  of  a  statutoiy  punishment  for  what  was 
also  a  common  law  offence.    It  was,  however,  for 
the  very  purpose  of  obviating  the  inconvenience 
and  the  unreasonable  consequences  of  that  and 
other  similar  technical  rules  relating  to  the  form 
of  pleading  in  criminal  oases  that  the  statute  of 


the  14  &  15  Yict.  c.  100,  was  passed,  which  said 
that  no  indictment  should  be  held  insufficient  by 
reason  of  the  omission  of  those  forms.    It  was 
argued  that  the  language  of  the  statute  merely 
meant  that  the  indictment  from  which  those  words 
were  omitted  should  not  be  held  bad,  but  that  it 
was  not  sufficient  to  warrant  the  assumption  that 
the  statutory  penalty  could  be  inflicted  under  an  ' 
indictment  n*om  which  those  words  were  omitted. 
I  am  of  opinion  that  to  place  Buch  a  narrow  con- 
struction upon  the  words  in  a  remedial  statute 
intended  to  get  rid  of  inconvenient  technicalities 
would  be  a  very  great  mistake  on  your  Lordships' 
part.    When  the  statute  said  that  the  indictment 
from  which  those  words  were  omitted  should  not 
be  held  insufficient,  I  am  of  opinion  that  it  was  not 
intended  that  the  indictment  from  which  those 
words  were  omitted  was  to  bo  held  insufficient  for 
any  purpose  for  which  it  would  have  been  sufficient 
if  it  had  contained  those  words.    That,  therefore, 
disposes  of  the  second  point.    The  .third  objection 
to  the  judgment  was  founded  upon*  the  terms  of 
the  statute  of  2  Qeo.  2,  c.  25,  and  it  was  contended 
that  the  sentence  was  bad  because  the  punishment 
inflicted  was  not  an  addition  to  some  other  and 
further    punishment    which    might   haye   been 
inflicted  if  that  statute  had  not  be^  passed.  This 
objection  applied  equally  to  both  terms  of  penal 
servitude,    and,    in    my   opinion,    there   is   no 
foundation  whatever  for  it.    It  is  based  on  these 
words,  in  sect.  2  of  the  statute :  "  and  the  more 
effectually  to  deter  persons  fh>m  committing  wil- 
ful and  corrupt  perjury  or  subornation  of  perjury, 
be  it  further  enacted  by  the  authority  aforesaid, 
that,  besides  the  punishment  already  to  be  inflicted 
by  law  for  so  great  crimes,  it  shall  and  may  be  lawful 
for  the  court  or  judge  before  whom   any  person 
shall  be  convicted  of  wilful  and  oorrupc  perjai7>  ^ 
subornation  of  perjury,  acoordine  to  the  laws  now 
in  being,  to  order  such  person  to  oe  sent  to  some 
house  of  correction  within  the  same  county  for  a    * 
term  not  exceeding  seven  years,  there  to  be  kept 
to  hard  labour  during  all  the  said  time,  or  other- 
wise to  be  transported  ** — I  do  not  think  we  need 
pursue  the  alternative  of  transportation— "  and 
thereupon  judgment  shall  be  given  that  the  person 
convicted    shfdl   be   committed   or   transported 
accordingly,  oyer  and  beside  such  punishment  as 
shall  be  adjudged  to  be  infficted  on  such  person 
agreeable  to  the  laws  now  in  being."    Even  if  the 
punishment  which  the  laws  in  force  for  the  time 
being  permitted  to  be  inflicted  for  perjury  before 
that  statute  was  passed  had  been  divern  generu 
from  that  which  would  be  suffered  under  this 
clause  in  all  respects,  I  still  greatly  doubt  whether 
it  would  be  a  reasonable   construction  of   the 
clause  to  hold  that  it  requires  cumulative  punish- 
ments under  the  common  law,  or  the  Elizabethan 
law,  and  also  under  this  Act  of  George  2  in  all 
cases.    I  think  it  probable  that  this  would  be  the 
reasonable  construction — that  it  meant  to  leave 
the  judge  such  discretion    as  he  had  before  at 
common  law  with  regard  to  common  law  punish- 
ment, which  he  might  or  might  not  think  it  right 
to  inflict  in  addition  to  this,  and  also  the  power  to 
punish  within  the  limits  authorised  by  this  statute. 
But  I  do  not  think,  according  to  the  view  which  I 
take  of  the  matter,  that  even  that  question  need 
be  determined,  because  the  substance  of  the  pro- 
vision is  this :  whereas,  before  this  offence  was 
punishable   by   imprisonment  simply,  the  addi* 
tional  power  is  given  to  commit  to  tne  house  of 
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correction  for  a  tiqie  not  exceeding  seven  years, 
there  to  be  kept  to  hard  labour,  which  certainly 
must   neoeesarily   inolnde   the   addition    of  the 
period    of    hard    labour  in  the    house  of   cor* 
reotion    over   and    above   imprisonment.     That 
there  should  be  a  distinct  and  separate  term  of  im- 
prisonment, besides  the  imprisonment  in  the  house 
of  correction  to  which  hard  labour  is  superadded, 
does  not  seem  to  me  to  be  at  all  within    the 
reasonable  interpretation  of  the  statute.    That  is 
no  doubt  an  objection  which  a  prisoner  convicted 
and  sentenced  is  perfectly  at  liberty  to  urge,  if  he 
can  make  it  good  at  law.     It  means  not  that  he 
has  received  too  severe  punishment,  but  that  he 
oueht  to  have  received  more  punishment  still, 
and  the  interpretation  which  I  propose  to  your 
Lordships    to    put     upon     the   words    of    the 
statute  is  not    against   persons    sentenced    for 
criminal    offences    of    this    kind,    but    one     of 
rather  greater  leniency,  and  more  in  their  favour. 
The  next  objection  is  that,  the  perjury  in  question 
having  been  committed  in  one  and  the  same  pro- 
ceeding, it  could  not  be  made  the  subject  of  two 
separate   punishments.    No  authority,  however, 
waa  cited  to  show  that  perjury  committed  in  the 
Court  of  Chancery  in  I808  and  perjury  committed 
before  the  Chief  Justice  of  the  Common  Fleas  in 
1871  must  be  regarded  as  constituting  one  and 
the  same  offence,  even  although  they  had  one 
oomnaon  object — that  of  substantiating  a  claim  to 
certain  estates.    I  should  have  been  of  opinion 
that  the  offences  were  separate,  even  although  the 
assi^ments  of  perjury  in  each  count  had  been 
precisely  the  same,  but  in  point  of  fact  there  are 
some  which  are  different.    There  were  two  distinct 
offences  committed  at  two  distinct  times  in  two 
distinct  suits,  and  it  is  dear  that  the  appellant 
was  indictable  in  respect  of  each  of  them.    It  has 
farther  been  very  zealously  argued  at  vour  Lord- 
ships' bar  that,  however  many  counts  there  might 
be,  only  one  judgment  could  be  properly  passed 
upon    one   indictment   for   misdemeanour.     No 
authority  whatever  has  been  cited  in  support  of 
that  contention,  but  the  case  of  O'OonneU  v.  The 
QiMen,  which  has  been  so  often  referred  to  for 
other  purposes,  is  a  full  authority  against  it.    I 
do  not  thjnk  it  necessary  to  refer  to  any  other 
authority  than  to  read  two  or  three  passages 
which  are  to  be  found  in  the  opinions  delivered  in 
that  case.    In  the  first  place  Farke,  B.  says  this  : 
"  If    this   point   were   to    be   considered    inde- 
pendently of  the  understood  rule  upon  the  subject, 
and  supposing  that  no  such  rule  existed,  I  should 
say  that  where  an  indictment  contains  several 
counts,  each  ought  to  be  brought  to  its  proper 
legal  termination   by  a  proper  judgment.     The 
practice  has  grown  up,  and  much  increased  in 
modern  times,  of  introducing  many  counts  into 
one  indictment ;  and  though  we  know  practically 
that  these  are  most  frequently  descriptions  only 
in  different  words  of  the  same  offence,  they  are 
allowable  only  on  the  presumption  that  they  are 
different  offences,  and  every  count  so  imports  on 
the  face  of  the  record,  as  Bnller,  J.  states  in  E.  v. 
Tormg,  though  Taunton,  J.  intimated  a  different 
opinion,  I  think  without  sufficient   ground,    in 
B.  V.  Powell,    The  question  then  being  how  these 
counts  are  to  be  dealt  with  on  the  face  of  the 
record,  I  should  have  said,  d  priori,  that  it  was 
the  duty  of  the  «vourt  acting  between  the  Crown 
and  the  accused,  and  the  right  of  the  accused 
to    have   the   charge    of    each   offence,   for   as 


such   I  must  treat  it,  properly  and  finally  dis- 
posed of  on   the  record,    so    that   the   accused 
as  well  as   the    Crown    might   know   for  what 
offence     the    punishment    was    inflicted,     and 
for  what  not,"  and  so  on.  I  will  now  refer  to  what 
was  said  in  this  House  by  two  noble  and  learned 
Lords  who  took  part  in  the  judgment  which  the 
House  pronounced,  namely,  Lord  Denman,  then 
Lord  Chief  Justice,  and  Lord  Campbell,  after- 
wards Lord  Chief  Justice.    Lord  Denman  said: 
"  So  with  re^pard  to  several  counts  in  criminal 
cases,  the  objection  may  be  entirely  avoided  bv 
the  court  passing  a  separate  iudgment  upon  each 
count,  and  saying,  '  We  adjudge  that  upon  this 
count  on  which  the  prisoner  is  found  guilty  he 
ought  to  suffer  so  much ;  that  on  the  second  count 
he  ou^ht,  on  being  found  guilty,  to  receive  such 
a  punishment.    Whether  the  count  turns  out  to 
be   ^ood  or  not  we    shall   now   pronounce   no 
opinion.' "    Lord  Campbell  adds :  "  It  is  an  utter 
mistake  to  suppose  that  there  is  only  one  corpus 
delicti  which  is  made  the  subject  of  several  counts 
in  one  indictment.    Even  with  respect  to  felony, 
the  law  supposes  a  separate  ofience  to  be  charged 
in  each  count ;  and  in  misdemeanours  there  are 
not  unfrequently  in  the  different  counts  entirely 
different  offences,  of  different  sorts,  committed  at 
different  times."    And  I  may  add  that  the  judg- 
ment in  that  case  was  that,  if  there  were  not  a  sepa- 
rate judgment  on  eaoh  count,  then,  if  there  were 
one  count  bad  at  law,  the  judgment,  being  incapable 
of  being  referred  to  the  good  counts,  must  be 
regarded  as  distributed  among  them  idl,  and  the 
whole  proceeding  Would  fail.    I  must  say  that  I 
heard  tnis  point  argued  by  the  junior  counsel  for 
the  appellant  with  some  surprise,  because  I  under* 
stood  that  it  had  been  given  up  by  his  learned 
leader.    This  brings  me  to  the  remaining  objec- 
tion, and  the  only  one  of  substance — if  such  it 
could  be  called — ^in  the  case,  which  is,  that  a 
separate  and  cumulative  sentence  of  seven  years' 
penal  servitude  was  imposed  upon  the  appellant 
in   respect   of  eaoh    count   of   the    indictment, 
whereas  by  2  Geo.  2,  c.  25,  s.  2,  and  the  Acts 
of  Parliament  amending  the  same  the  maximum 
term  of  penal  servitude  that  oould  be  inflicted  in 
respect  of  the  offence  charged  in  the  indictment 
was  seven  years  only,  and  no  greater  penalty 
could  be  imposed    for   any  offence  or   offences 
charged  in  one  and  the  same  indictment  greater 
than  the  maximum  penalty  imposed  by  the  law 
for  such  offence  or  offences.    If  it  were  not  pos- 
sible consistent  with  the  law  to  inflict  cumulative 
punishments,  one  to  take  effect  after  the  expira* 
tion  of  the  other,  this  argument  might  have  had 
some  weight.    It  had,  however,  been  settled  in 
that  House  as  long  ago  as  1769,  in  the  case  of 
B,  V.  Wilhes,  that  the  proper  course  when  more 
than  one  sentence  had  to  be  pronounced  was  that 
the  second  term  of  punishment  should  oommenoe 
at  the  expiration  of  the  first.     To  the  reasons 
given  for  that  by  Wilmot,  C.J.,  and  apparently 
adopted  by  this  House,  I  will  shortly  refer.    I  will 
first,  however,  state  the  question  which  was  raised 
and  potto  the  judges,  which  was  this :  "  Whether 
a  judgment  of  imprisonment  against  a  defendant 
to   commence    from    and   after  the   determina- 
tion   of    an    imprisonment    to  which    he  was 
before  sentenced  for  another  offence  is  good  in 
law?"  to  which  the  learned  judges  returned  an 
affirmative  answer  in  the  terms  of  the  (juestion ; 
and  thereuf  on  this  House  affirmed  the  judgment 
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which  had  been  in  fact  so  pronoonoed.  That  was 
a  oase  of  misdemeanoiirB,  and  the  material  passages 
which  I  think  it  worth  while  to  refer  to  in  the 
opinion  deliTered  by  Wilmot,  C.J.,  and  reported 
in  19  Howell's  State  Trials  1133,  are  thene :  '*  In 
treasons  and  felonies  a  certain  known  jadgment 
which  cannot  be  departed  from,  tib.,  in  the  present 
tense  of  the  snbjnnotiye  passive;  bot  in  misde- 
meanoors,  where  panishment  is  discretionary,  the 
limitation  as  to  time  seems  only  to  be  that  the 
punishment  shall  take  place  before  a  total  dismis- 
sion of  the  party ;  a  panishment  shall  not  hang 
over  a  man's  head  when  he  has  been  once  dis- 
charged; that  is  properly  a  panishment  in  ytituro. 
But  whilst  he  remams  onder  a  state  of  panish- 
ment, whilst  he  is  saffering  one  part  of  his  punish- 
ment, he  is  very  properly  the  object  of  a  cUfferent 
kind  of  panishment  to  take  place  daring  the  con- 
tinuance of  the  former,  or  immediately  after  the 
end  of  it."  And  a  little  farther  on  he  says  that 
if  the  panishment  had  been  inflicted  by  imprison- 
ment for  twelve  months,  then,  as  he  was  already 
sentenced  to  ten  months,  it  would  have  been  only 
an  imprisonment  for  two;  in  other  words,  that 
the  power  which  the  court  thought  fit,  having 
discretion,  to  exercise,  of  awarding  a  period  S 
twelve  months'  imprisonment  for  the  second 
offence,  could  not  have  been  exercised  anless  it 
were  by  placing  it  after  the  expiration  of  the  first. 
Now  I  will  observe  that  in  a  case  like  the  present, 
where  the  statutory  power  is  to  imprison  for  a 
term  not  exceeding  seven  years,  if  yoa  were  to 
pass  twosimaltaneous  sentences  commencing  at  the 
same  time,  it  would  be  manifest  that  ror  the 
second  offence  there  would  be  no  punishment  at 
all  suffered,  even  though  it  were  given  for  the 
maximum  period.  Then  later  Wilmot,  O.J.  says 
this  :  '*  We  cannot  explore  any  mode  of  sentencing 
a  man  to  imprisonment  who  is  imprisoned  already 
but  by  tacking  one  imprisonment  to  the  other,  as 
is  done  in  the  present  case."  So  far,  therefore, 
as  relates  to  misdemeanours,  and  subject  therefore 
to  the  question  whether  this  authority  would 
apply  when  the  aggregate  of  the  two  punishments 
exceeds  in  point  3  time  that  which  there  would 
have  been  power  to  award  for  either  offence  iJone, 
subject  to  that,  the  oase  of  Beg.  v.  W%lhe$  in  this 
House  is  a  dear  and  distinct  authority  in  favour 
of  the  proposition  that  when  a  man  is  found  grnilty 
of  two  distinct  misdemeanours,  being  distinct  and 
separate  offences,  and  not  the  same  (I  apprehend 
that  it  makes  no  kind  of  difference  whether  it  he 
by  two  indictments  simultaneously  tried  and 
found  against  him,  or  upon  two  counts  in  one, 
and  the  same  indictment),  there,  not  only  a 
competent,  but  the  proper  course  independent 
of  any  statutory  legislation,  was  and  is  to  pro- 
nounce the  second  sentence  of  imprisonment, 
within  the  power  of  the  ooart  as  to  duration,  to 
begin  after  the  expiration  of  the  first.  If  that  be 
so,  I  ask  what  difference  can  it  make  that  a 
statate  has  said  that  for  a  single  offence,  instead 
of  having  a  discretionary  power  to  imprison  for 
any  term  that  may  be  thought  fit,  the  court  shall 
have  power  to  imprison  for  a  term  not  exceedinfl; 
seven  years  P  The  only  difference  it  makes  is 
Ih  is,  that  for  each  offence  the  court  can  go  as  for 
as  seven  years,  and  cannot  go  fiirther ;  l>ut  tiio 
moment  that  it  is  ascertained  that  it  is  proper  for 
the  coart  to  make  a  second  sentence  for  a  distinct 
offence  commence  after  the  expiration  of  the  im- 
prisonment to  be  suffered  for  the  first,  then  the 


sentence  so  commencing,  being  for  seven  7®^ 
onlv,  is  not  within  the  sense  of  the  statutory  Umit^ 
and  it  is  a  mere  fallacy,  the  moment  that  yon 
understand  the  point  of  the  oase  of  Bess  v.  WiUtei, 
to  mix  up  the  two  together  as  if  they  were  one 
offence,  and  to  say  that  because  only  one  seven 
years  can  be  inflicted  for  a  single  offence,  therefore 
only  seven  years  in  the  aggregate  can  be  inflicted 
for  two  offences.  The  statute  has  not  said  so, 
and  having  regard  to  what  the  House  decided 
in  the  case  of  Be»  v.  WUkee,  it  would  be  perfectly 
nugatory,  and  would  be  absolately  depriving  the 
court  of  the  power  of  postponing  the  commence- 
ment of  the  sentenoe,  to  say  that  it  oiu^ht  to  be 
BO.  Because,  if  the  argument  were  gooa  for  any- 
thing, it  would  be  goM  not  only  to  oat  off  the 
seven  years,  but  to  cut  off  any  part  of  the  seven 
years.  If  the  first  sentence  was  for  the  full  period 
of  seven  years,  the  result  would  be  that  it  would 
be  impossible,  according  to  that  argument,  to 
sentence  a  man  for  a  seoond  offence  for  a  period 
to  commence  after  the  end  of  the  first.  It  does 
not  stop  there,  because  since  1769  the  Legislature 
has  thought  fit  to  extend  this  principle  even  to 
cases  of  felony.  By  the  Act  7  &  8  Geo.  4,  c  28, 
it  was  so  provided,  there  being  added,  S0  eamtdd, 
as  I  conceive,  to  the  end  of  sect.  10  of  Uiat  Aafc 
which  dealt  with  the  matter,  and  expreasljr  said 
that  when  a  person  was  "already  imprisoned 
under  sentence  for  another  crime,  it  shall  be  law- 
ful for  the  court  to  award  imprisonment  for  die 
subsequent  offence  to  commence  at  the  expiration 
of  the  imprisonment  to  which  such  person  shall 
have  been  previously  sentenced,"  tnese  words, 
"  although  the  aggregate  term  of  imprisonment 
may  exceed  the  term  for  which  the  punishment 
could  be  otherwise  awarded."  I  have  left  oat  the 
alternative  of  transportation  for  shortness  only. 
I  apprehend  that  if  those  last  words  had  not  been 
there  the  effect  would  have  been  practically  the 
same ;  but  those  words  at  all  events  show  that  as 
far  as  those  oases  are  oonoemed  the  intention  of 
the  Legislature  when  expressly  dealing  with 
them  was  the  same  as  I  conceive  would 
have  rosulted  in  law  from  the  rule  which 
was  settled  in  this  House  in  the  oase  of  Beat  v. 
WiUcee  as  to  cases  of  misdemeanour.  That  was 
followed  up  by  the  case  of  Besi  v.  Bohineon 
(I  Mood.  0.  G.  413),  in  which  thirteen  learned 
judges  were  of  opinion  that  there  being  two  dis- 
tinct misdemeanours  charged  in  the  same  indict- 
ment in  different  counts,  and  one  sentenoe  for 
two  years'  imprisonment  passed,  that  was  bad, 
beoause  by  statate  one  year  was  the  maximam 
term  which  the  court  had  the  power  to  inflict  for 
that  offence ;  but  all  the  thirteen  judges  (all  but 
Parke,  B.  and  Patteson,  J.  being  presttnt)  are 
stated  to  have  been  unanimously  of  opinion  that 
the  sentenoe  was  inoorreot,  and  that  there  should 
have  been  consecutive  judgments  of  one  year's 
imprisonment  each.  The  conviction  was  therefore 
held  to  be  bad.  Now  that  was  a  case  of  misde- 
meanour ;  it  was  not  a  case  of  felon]f ;  it  is  there- 
fore, as  ikr  as  the  opinion  of  the  thirteen  judges 
soes,  expressly  in  point  on  this  occasion.  After 
tnat  another  Act  of  Parliament  was  passed,  giving 
justices,  in  the  exercise  of  summary  jurisdiction 
m  criminal  oases,  a  similar  power  to  that  which 
had  been  given  to  the  courts  by  the  Act  of  the 
7  &  8  Geo.  4  That  Act  was  the  11  A  12  Vict  a 
43.  It  said  that  where  iustioes  npon  informatioa 
should  a4jadge  a  defendant  to  be  imprisoned,  and 


i 


MAGISTRATES'   OASBB. 


888 


H.  ofL.] 


Oabtbo  v.  Thi  QUIBN. 


[H.  01 L. 


the  defendant  should  "  be  then  in  prison  under* 
going  imprisonment  npon  a  oonviction  for  any 
other  offenoe.  the  warrant  of  oommitment  for  tfaie 
sabseqaent  oflenoe  shall  in  eyery  saoh  case  be 
forthwith  delivered  to  the  gaoler  to  whom  the 
same  shall  be  direoted,"  and  it  should  be  lawful 
for  the  justioes  issuing  it,  if  they  thought  fit,  to 
award  imprisonment  for  suoh  subsequent  ollenoe 
whioh  should  oommence  at  the  expiration  of  the 
imprisonment  to  which  snob  defendaoit  should 
have  been  previously  adjudged  or  sentenced. 
The  Legislature  did  not  add  in  that  statute  the 
words,  "althouffh  the  aggregate  term  of.  im- 
prisonment should  exceed  tue  term  for  whioh  the 
punishment  might    otherwise  be   awarded."    A 

gueetion  under  that  statute  oame  before  the 
lourt  of  Queen's  Bench  in  the  case  Beg,  t.  Out- 
hush  (L.  Bep.  2  Q.  B.  379,  reported  m  16  L.  T. 
K.  S.  282,  tub  nom.  Bsg.  ▼.  Paine)  in  1867,  and 
the  only  difficulty  that  was  felt  there  by  the 
learned  judses,  if  any  difficulty  was  seriously  felt, 
was  thi» — ^that  the  language  of  the  one  statute 
was :  "  Whenever  sentence  shall  be  passed  for 
felony  upon  a  person  already  imprisoned  under 
sentence  for  another  crime ;"  and  the  words  of  the 
latter  statute  were,  "such  defendant  shall  be 
then  in  prison  undergoing  imprisonment;"  and 
the  later  statute,  being  thus  expressed,  seemed  to 
justify  the  argument  that  if  he  had  not  actually 
got  into  prison,  although  a  sentence  of  imprison- 
ment had  been  pronounced  upon  bim,  the  clauses 
did  not  apply.  But  that  was  held  to  be  an  un- 
tenable argrament  Gockbum,  G.J.  stated,  after 
communing  with  the  other  judges,  that  it  was 
ascertained  that  the  practice  of  the  judges,  as  far 
as  livinff  judicial  memory  went,  under  the  Act  of 
Geo.  4,  nad  been  to  act  upon  that  statute  when- 
ever more  than  one  case  of  felony  was  established 
against  a  man,  and  he  was  convicted  of  them  at 
one  and  the  same  time,  to  make  the  sentence  of 
imprisonment  for  the  second  or  third  offence,  as 
the  case  might  be,  commence  at  the  expiration  of 
the  sentence  previously  awarded.  The  learned 
Chief  Justice,  although  admitting  that  there  was 
some  technical  difficulty,  not  in  any  other  part  of 
the  matter,  but  in  the  particular  words  I  have 
read,  whioh  seemed  to  contemplate  that  the  man 
should  be  actually  in  prison,  yet  thought  the 
reason  and  substance  of  tne  case  to  be  so  dear,  in 
addition  to  the  authority  to  be  derived  from  the 
exposition  based  upon  the  earlier  statute  by  the 
uniform  practice,  as  to  make  it  right  to  hold  that 
cumulative  sentences  might  be  awarded  under 
those  statutes  even  though  the  man  had  not 
already  found  his  way  to  prison;  and  in  point  of 
fact  one  sentence  was  passed  practically  at  the 
same  time  as  the  other.  The  practice,  therefore, 
as  far  as  can  be  ascertained  from  any  of  the 
authorities,  or  from  any  of  the  books,  has  been 
uniform  in  ihvour  of  consecutive  cumulative  sen- 
tences of  this|kind ;  and  if  it  were  not  so  it  would 
be  difficult  to  see  how  it  would  be  possible  that 
any  punishment  at  all  could  be  infiicted  for  more 
than  one  offence,  if  the  convictions  took  place  at 
the  same  time.  I  believe  I  have  now  saia  every- 
thing that  occurs  to  me  as  important  to  say  to  your 
Lordships  with  regard  to  this  case,  because,  upon 
the  decision  in  the  State  of  New  York  in  the  case 
ol  Tvfeed  r,  lApeeombe,  it  is  sufficient  for  me  to 
aay  that  it  appears  to  me  to  proceed  upon  New  York 
law  and  not  upon  English  law ;  and  the  cardinal 
proposition  upon  whioh  it  all  depoids  is  one  of 


those  which,  if  the  view  I  have  submitted  to  your 
Lordships  is  oorreot,  we  must  rejeot  as  erroneous, 
namely,  that  onl3r  a  single  judgment  can  be  pro- 
nounced upon  a  single  indictment.  For  all  these 
reasons,  and  also  bearing  in  mind  that  the  courts 
before  whom  this  question  has  already  come  have 
unanimously  agreed  in  their  determination  that 
there  is  no  error  in  this  record,  I  must  move  your 
Lordships  to  affirm  the  judgment,  and  to  dismiss 
the  appeal. 

Lord  Blaokbubn. — ^My  Lords :  I  have  never  been 
able,  from  the  beffinning  to  the  end,  to  entertain 
the  least  doubt  that  the  judgment  in  this  case 
should  be  affirmed.     The  first  point  which  has 
been  made  on   behalf  of  the  plaintiff  in   error 
I  think  only  requires  to   be  stated  to   answer 
itself.    It  has  been  said  that,  when  there  was  in 
the  Court  of  Chancery  a  proceeding  pending  to  set 
aside  some  outstanding  term  in  order  to  permit  a 
trial  at  law  in  an  action  of  ejeotment,  and  in  the 
course  of  that  the    plaintift,    who    is   now   the 
prisoner,    being    sworn,    committed    wilful   ^d 
corrupt  perjury,  for  the  purpose  of  misleading  the 
Court  01  Chancery  in  tnat  suit,  that  was  not  a 
different  offenoe,  or  rather,  that  the  two  offences 
were   substaotiiJly  the  same  as  the  offenoe   he 
committed  afterwards,  at  the  trial  of  the  crjeot- 
ment,  in  swearing  falsely,  and  committing  wilful 
perjury,  with  the  iutent  to  mislead  the  court  that 
was  trying  the  question  of  ejectment.    It  is  said 
that  they  were   substantially  the   same  offenoe, 
because  both  perjuries  were-oommitted  in  suits  in 
which  the  ultimate  object  was  to  recover  certain 
estates  situate  in  Hampshire   and   Dorsetshire. 
Taking  that  to  be  the  point,  and  stating  it  in  that 
way,  it  does  seem  to  me,  upon  the  faoe  of  it,  to  be 
dimcult  to  state  anything  which  would  make  it 
more  obviously  wrong  than  the  mere  statement  of 
the  case  does.    We  have  nothing  whateyer  to  do 
with  the  ultimate  object  of  the  suit.    The  crime 
of  perjury  was  complete  as  soon  as  the    man 
wilfully  and  falsely  swore  a  matter  with  the  inten- 
tion to  mislead  the  Court  of  Chancery.    The  crime 
of  perjury  was  complete  when,  at  a  subsequent 
time,  the  same  man  wilfully  and  intentionally 
made  a  false  statement  on  oath  with  intent  to  mis- 
lead the  Court  of  Common  Pleas.    No  doubt  his 
object  in  each  case  was  to  recover  the  same  estates. 
In  like  manner,  in  the  case  which  was  put  by  way  of 
illustration,  the  object  of  a  man  who  breaks  open  a 
house  in  the  country  mth  the  intention  to  steal  a 
jewel-case,  and,  finding  that  the  lady  has  carried 
It  off  to  London,  goes  off  to  London,  and  breaks 
into  a  house  in  London,  and  gets  the  jewel-case, 
his  object  in  each  case  is  to  get  the  jewels,  but  no 
one  will  dispute  that  they  are  two  crimes.    It 
would  have  been  auite  possible,  if  the  Legislature 
had  been  so  wilfully  absurd,  to  have  so  worded  the 
Act  of  Gfeo.  2,  as  to  say  that,  when  a  man  has,  with 
one  object,  committed  perjury,  and  commits  after- 
wards any  number  of  other  perjuries  for  the  same 
purpose,  the  aggregate  punishment  shall  never, 
under  any  droumstances,  exceed  the  seven  years. 
Such  a  thing,  if  properly  said  by  the  Legislature, 
and  sufficiently  expressed,  would  of  course  be  valid, 
but  it  is  not  pretended  that  there  is  a  word  in  the 
statute  of  G^.  2,  which  can  by  any  tortnrinff  in 
argument  afford  a  basis  for  that  proposition.    The 
next  point,  I  think,  namely,  that  the  words  contra 
formam  stakUi  were  not  inserted  here,  rests  upon 
one  of  those  technical  rules  whioh  have  been  most 
properly  abolished  by   the  Act  14  &   15  Yict. 
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0. 100,  and  I  think  I  need  say  no  more  upon  that 
than  that  the  Aot  olearly  said  in  effect,  that  where 
any  indiotment  woald  haye  required  contra 
formam  stcUuti  before  that  Aot  was  passed,  it  shall 
hereafter  be  just  as  good  and  soffioient  for  all 
purposes  as  if  it  had  contained  those  words.  The 
next  point  is  this :  it  is  attempted  to  say  that  the 
statate  of  Geo.  2  requires  that  before  you  can 
pass  a  sentence  of  penal  servitude  you  sliaU  first 
pass  a  sentence'  such  as  would  have  been  capable 
of  being  passed  before  that  Act  was  passed.  I 
can  only  say  that  I  cannot  construe  the  words  as 
meaning  that.  The  words  of  the  statute  seem  to  me 
to  express  very  plainly  that  the  court  may  giye 
this  punishment,  and  then  the  Act  proceeds  to 
give  the  form  of  judgment,  and  says  that  the 
prisoner  may  be  sent  for  transportation,  for  which 
penal  servitude  is  substitutea,  and  that  may  be 
done  in  addition  to  any  punishment  which  shall 
be  awarded  at  common  law.  That  means,  I  think, 
any  punishment  which  is  given,  if  Ihere  be  a 
punishment  in  addition.  It  does  not  mean  that 
such  a  punishment  shaU  necessarily  be  given  in 
order  to  be  a  foundation  for  the  other.  If  it  did 
BO  the  only  effect  would  be  that  the  senlience 
before  the  House  should  be  amended  by  addinp^  a 
fine  of  If.,  or  an  hour's  imprisonment,  or  anythmg 
else  they  might  please.  But  I  think  it  is  quite 
unnecessary  to  do  that,  for  I  feel  clear  (agreeing 
there  with  the  court  below)  that  the  construction 
of  the  Act  is  not  that  which  is  contended  for  by 
the  plaintiff  in  error.  Then  we  come  to  what 
is  more  nearly  approaching  to  something  of 
substance,  if  it  is  really  well-founded.  I  must 
say  at  once  that  I  totally  disagree  with  what  has 
been  repeatedly  asserted  by  both  the  learned 
counsel  at  the  bar,  that  the  pleadings  at  common 
law  in  a  criminal  case  and  a  civil  case  were  in  the 
slightest  degree  different.  I  am  speaking,  of 
course,  of  the  time  before  the  Judicature  Acts 
were  passed,  which  swept  them  all  away.  Many 
enactments  had  from  time  to  time  been  passed 
relieving  the  strictness  of  pleadings  in  civil  oases 
which  did  not  lelieve  them  in  criminal  cases,  but 
the  rules  of  pleading  at  common  law  were  exactly 
the  same  in  each  case.  The  course  taken  with 
regard  to  an  indictment  which  was  found  was  this : 
the  Queen  having  sent  her  commission  to  the  grand 
jury,  or  any  other  commission,  to  a  proper  tribunal, 
that  indictment  presented  all  the  offences  charged 
against  the  person,  then  if  it  was  brought  before 
the  court  sufficiently  that  a  man  had  committed 
ten  murders,  fifty  burglaries,  and  a  score  of 
larcenies,  they  would  find,  not  one  finding  as  to 
them  all,  but  they  would  find  that  he  had  com- 
mitted each  of  those  charged  offences;  and  if 
there  were  many  other  persons,  as  generally  there 
are,  it  would  be  also  found  that  those  other  persons 
had  committed  the  offences  charged  against  them 
also.  Upon  that  a  process  could  be  issued  against 
a  man  so  charged  to  bring  him  upon  his  trial 
before  a  petty  jury  to  tir  whether  he  was  guilty  of 
those  offences  so  charged,  or  not.  Now  at  common 
law  there  was  no  objection  whatever  in  point  of 
law  to  bringing  a  man  who  was  charged  with 
several  offences,  whether  those  charges  were 
felonies  or  misdemeanours,  before  one  petty  jury, 
and  making  him  answer  for  the  whole  at  one  time. 
The  contrary  was  asserted  by  the  learned  counsel, 
but,  although  repeatedlj  challenged  to  do  so,  he 
did  not  cite  any  authority  in  support  of  his  con- 
tention.   There  was  no  legal  objection  to  doing 


this ;  it  was  fi^equently  not  fair  to  do  it,  beoaoseit 
embarrassed  the  man  on  the  trial  if  he  was  aooaaed 
of  several  things,  and  frequently  the  mere  fact  of 
accusing  him  of  several  things  was  supposed  to 
tend  to  increase  the  probability  of  his  being  foand 
guilty,  as  it  amounted  to  giving  evidence  of  bsd 
character  against  him.  For  these  mixed  motives 
it  was  well  established  that  whenever  it  would  be 
unfair  to  a  man  to  bring  him  to  trial  for  sevenl 
things  at  once  an  application  might  be  made  to 
the  discretion  of  the  presiding  jucQ^  to  say,  **  Try 
me  only  for  one  offence,  or  tsrj  me  only  for  two 
offences,  if  one  was  the  real  thing  let  me  be  tried 
for  one  and  one  only ;"  and  wherever  it  was  right 
that  that  should  be  done  the  judge  would  permit 
it ;  and  it  is  further  established  by  a  long  series 
of  decisions  (I  confess  I  doubt  whether  they  were 
right  at  first,  but  certainly  they  have  beeii  well 
established  now,  and  sometimes  by  statute,  that 
is  quite  clear),  that  where  the  sevenu  charges  were 
of  the  nature  of  felony,  the  joining  of  two  felonies 
in  one  count  was  so  necessarily,  I  may  say,  unfair 
to  the  prisoner,  that  the  judge  ought,  upon  an  appli- 
cation oeing  made  to  him,  to  put  the  prosecution  to 
their  election,  and  send  them  to  two  trials.  It 
never  was  decided,  indeed  the  contrary  was  often 
maintained,  that  if  that  application  for  the  election 
was  not  made,  even  in  felony,  the  joining  of 
several  felonies,  that  is  to  say,  the  taking  several 
felonies  which  had  been  found  upon  the  finding 
of  the  indictment  together,  and  trying  those 
several  felonies  before  one  jury,  was  wrong  in 
point  of  law ;  on  the  contrary,  it  was  repeatedly 
held  that  it  was  right  enough,  although,  if  the 
proper  application  had  been  made  at  the  proper 
time  in  a  case  of  felony,  the  party  prosecuting 
would  have  been  put  to  his  election,  or  made  to 
take  one  trial  only,  and  not  both  at  the  same  time. 
And  in  cases  of  misdemeanour  it  was  by  no  means 
a  matter  of  course  that  it  should  be  done.  I 
rather  think  that  in  point  of  practice,  if  the  judge 
upon  an  application  had  been  satisfied  that  to  try 
the  prisoner  for  several  misdemeanours  together 
would  have  worked  injustice  to  him,  he  had  a 

gerfect  right  to  say, "  1  will  not  work  this  injustice 
y  trying  them  together ;  let  us  diminish  them  in 
number,  and  try  a  reasonable  number  and  no 
more."  I  do  not  know  whether  that  was  ever  done 
in  a  case  of  misdemeanour,  but  I  think  it  is  very 

gossible.  I  feel  very  little  doubt  that  it  may  have 
een.  I  think  that  in  such  a  case  as  the  American 
case  which  was  cited,  where  a  man  in  one  indict- 
ment was  called  upon  to  answer  for  two  hundred 
offences,  the  man  might  not  unreasonably  have 
said,  "  That  is  too  much  to  put  a  man  upon  his 
trial  for ;  select  five  or  six,  try  me  on  those,  and 
let  the  rest  stand  over."  I  do  not  see  that  that 
would  be  at  all  an  unreasonable  application.  And 
in  the  present  case,  if  an  application  had  been 
made  to  the  Court  of  Queen's  Bench  to  put  the 
party  to  his  election,  and  if  it  had  been  said, 
"  I  cannot  be  fairly  tried  for  one  offence 
of  perjury  committed  in  Middlesex,  if  at  the 
same  time  I  am  to  be  tried  for  perjury  committed 
in  London,  therefore  there  must  be  two  separate 
trials."  If  such  an  application  had  been  made^ 
the  Court  of  Queen's  Bench  would  doubtless  have 
said,  "  We  wUl  listen  to  the  arguments  that  may 
be  urged  in  its  favour."  What  they  oould  possibly 
have  been,  I  do  not  know ;  but  no  such  applio^- 
tion  was  made.  The  prisoner  was  tried  upon 
i  two  indictments,  the  two  oonnts  were  taken  both 
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together,  and  then  the  result  was  that  he  was 
fonnd  guilty  upon  both.  An  attempt  was  made  to 
argue  something  upon  the  wording  here,  namely, 
that  he  was  found  "  guilty  of  the  premises,"  to  the 
effect  that  it  did  not  mean  the  premises  charged  in 
each  of  the  counts,  but  meant  only,  if  I  understand 
the  argument  rightly , such  premises  as  were  charged, 
not  only  in  the  one,  but  also  in  the  other.    In  the 
first  place,  that  is  not  the  meaning  of  the  words ; 
and  secondly,  it  would  be  utterly  absurd,  because 
the  one  count  related  entirely  to  things  which  hap- 
pened in  London  three  years  before,  and  the  other 
to  things  which  happened  in  Middlesex  ;  therefore 
there  could  be  tiothing  identical  in  the  two.    But 
he  was  found  guilty,  and  then  came  the  question, 
what  was  the  sentence  to  be  P    It  is  clear  that,  if 
the  court  had  pleased  to  grant  the  applicstion, 
these  two  counts  miffht  have  been  tried — the  one 
in  London  before  a  London  jury,  and  the  other  in 
Middlesex  before  a  Middlesex  jury ;  and,  but  for 
the  Act^  relating  to  the  Central  Criminal  Court, 
which  gives  that  court  jurisdiction  over  both,  they 
mast  have  been  so  tried.    But,  even  now,  they 
might  have  been  so  tried,  and,  if  they  had  been 
BO  tried,  and  if  each  jury  had  found  a  verdict  of 
fftiilty  on  the  counts  brought  before  it  separately, 
Mex   y.    Wilkes   would  have  been  an   authority 
absolutely  in  point  as  to  the  sentence,  and  there 
would  not  have  been  a  pretext  for  saying  there 
was  the  least  difference.     But  then  it  is  put  in 
the  argument  ir  this  way,  that,  when  they  are 
both  tried  before  one  jury,  and  when  the   party 
has  not  been  put  to  his  election,  bub  the  trial  for 
both  offences  has  taken  place  together,  the  con- 
sequence must  be  that  he  is  not  to  be  punished 
in  the  same  way  as  he  would  have  been  if  he  had 
been  tried  for  each  before  a  separate  jury,  and  he 
is  therefore  entitled  to  get  off  with  less  punish- 
ment.   Why,  I  am  sure  I  cannot  conceive;  nor 
can  I  see  that  any  authority  has  been  cited  for 
that — at   any  rate,  in  English  law;  nor   does  it 
proceed  on  any  reason.  In  reeard  to  the  American 
case,  which  was  cited,  it  might  be  enough  to  say 
that  I  observe  that  it  proceeds  upon  the  express 
ground  that  the  court  was  acting  upon  New  York 
decisions,  subsequent  to  the  Declaration  of  In- 
dependence, and  upon  New  York  statutes,  and  not 
npon  English  rules  or  English  law.     I  daresay 
that    decision  may  be  right  according  to  those 
New  York  decisions  and  statutes,  but  their  decision 
is  this :  They  say  that,  according  to  their  view, 
of  the  New  York  decisions,  where  there  is  but 
one  trial  before  one  jury,  it  must  be  for  one 
offence,  and  one  only,  and  upon  that  they  all  rest. 
They  logically  enough  say  tnat,  if  that  is  granted 
wheny  there  are  sentences  passed  for  more  than 
one  offence,    all    but    one  must  be  extra  vires; 
accordingly,  they  held  that  the  power  of  passing  a 
sentence   was    exhausted.     I    leave   it    to   the 
American  judges  to  sajr  whether  that  was  right  or 
not  according  to  Amenean  law.    I  do  n  jt  pretend 
to  express  an  opinion  on  that,  but  I  am  quite 
clear  that  it  is  not  English  law.    I  think  that  the 
ilnglish   decisions  are  all   the  other   wav;   and 
the   reason  of   the  case  is,  to  my  mina,  quite 
clearly  the  other  way.    I  will  mention  but  one  or 
two  oases  which  prove  it.  The  first  is  Young  v.  The 
King  (8  T.  B.  98),  whore  the  law  is  laid  down  in  the 
way  I  have  stated,  that  it  is  not  a  matter  of  ri^ht 
and  law  that  two  indictments  shall  not  be  tried 
together,  bnt  only  a  matter  of  election.    Then 
oomes  B.  v.  Jonee  (2  Camp.  131),  where  Lord 
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Ellenborouffh,  C.J.  both  laid  down  the  law  as  I 
have  stated  it,  and  acted  upon  it.  Then  £.  v. 
Kingston  (5  East,  41),  where  Lord  Ellenborough, 
C.J.  a^ain  repeats  the  doctrine ;  and  lastly,  Beg. 
y.  Bohmsont  which  has  been  already  cited,  where 
it  was  said  that  the  doctrine  of  B,  y.  WHJces 
ought  to  have  been  applied  to  a  case  wher^  there 
were  two  misdemeanours  in  separate  counts 
tried  together  before  one  judge.  Taking  iJl 
these  cases  together,  I  myself  can  feel  no  doubt 
at  all  that  by  the  English  law,  and  going  by 
that  alone,  there  is  not  a  pretence  for  this  wnt 
of  error. 

Lord  Watson. — My  Lords:  After  hearing  the 
yeiy  ingenious  arguments  on  the  part  of  the  ap- 
pellant, I  have  come  to  the  same  conclusion  as 
your  Lordships,  that  there  has  been  no  reason 
whatever  shown  for  reversing  the  judgment  now 
under  the  review  of  the  House;  and  the  view 
which  I  take  of  the  various  objections  which  have 
been  urged  against  the  validity  of  the  verdict  and 
sentence  has  been  so  well  expressed  already  that  I 
do  not  feel  justified  in  adding  more  than  a  few 
words  to  what  has  already  fallen  from  your  Lord- 
ships. The  question  as  to  what  constitutes  a 
separate  offence  where  there  has  been  a  repe- 
tition of  acts  of  the  same  character  may  at 
times  involve  questions  of  extreme  nicety.  It 
is  unnecessary  to  deal  with  any  of  the  cases 
snch  as  have  been  suggested  in  the  course 
of  the  argument,  as  to  whether  statements 
differing  in  their  character,  made  by  a  person 
under  oath  upon  the  same  occasion,  will  constitute 
separate  acts  of  perjury  when  falsely  made.  It  is 
quite  unnecessary  to  consider  that  in  the  present 
case.  I  have  no  hesitation  in  holding  with  your 
Lordship  upon  the  woolsack,  who,  I  think,  indi- 
cated that  opinion,  that  where  at  two  different 
times,  at  different  places,  in  different  suits,  and 
nnder  the  sanction  of  two  different  oaths,  the 
same  man  repeats  the  same  false  statement,  he 
thereby  commits  two  separate  acts  of  perjury,  two 
different  crimes  ;  and  I  do  not  think  it  possible  to 
bind  these  up  together  as  one  transaction,  as  was 
suggested  in  the  able  argument  of  the  leading 
counsel  for  the  appellant.  You  cannot  make  them 
partes  ejusdem  negotii,  when  so  separated  in  time 
and  place  otherwise,  by  the  mere  fact  that  the 
person  who  committed  the  peijury  on  each  of  these 
occasions  was  actuated  in  both  by  the  same  motive, 
and  had  the  same  improper  object  in  view.  I 
think  the  criticism  upon  the  terms  of  the  verdict 
is  quite  unfounded,  and  that  it  must  be  taken  that 
these  words  import,  as  according  to  their  natural 
signification  they  do  in  my  opinion,  that  the  jury 
thereby  found  the  accused  guilty  of  each  of  the 
separate  charges  of  perjury  in  this  indictment 
preferred  against  him.  I  shall  not  refer  to  the 
argument  founded  on  the  absence  of  the  words 
contra  formam  statuti,  or  to  that  founded  on  the 
statute  of  2  Geo.  2,  or  to  the  argument  which  we 
have  heard  from  the  learned  junior  counsel  to- 
day, because  these  have  been  entirely  disposed  of, 
as  the  other  points  in  the  case  have  been,  by  the 
observations  which  have  already  fallen  from  your 
Lordships.  The  last,  and  what  appeared  to  be  the 
most  important  consideration  which  the  counsel 
for  the  appellant  had  to  urge  on  his  behalf  was, 
that  where  upon  one  indictment  there  are 
two  separate  charges  ejusdem  generis,  and 
the  prisoner  is  convicted  of  both,  if  there 
be  a  statutory  limit  to  the  punishment  which  may 
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be  ioflioted  for  one  of  these  offencesi  that  is  to  be 
the  measure  of  all  the  punishment  that  can  be 
inflicted  upon  him  for  more  than  one  offence.  So 
£ftr  as  I  could  follow  the  argument,  the  learned 
counsel  failed  to  assisn  any  ffood  reason  for  that 
contention.  I  think  he  dul  not  dispute  that 
separate  cumulative  punishments  may  be  awarded, 
the  second  to  take  effect  from  the  date  of 
the  expiring  of  the  first  sentence.  But  then  it 
was  said,  although  that  ia  competent,  there  is 
an  important  rule  of  qualification  which  you  must 
observe,  and  that  rule  is  this :  if  for  each  offence 
the  statute  says  that  you  shall  inflict  a  sentence 
of  not  more  than  seven  years'  penal  servitude,  you 
cannot  for  the  two  offences  exceed  that  limit.  For 
that  proposition,  which  seems  at  flrst  sight  a  veiy 
startling  one,  and  does  not  in  my  view  lose  that 
character  upon  a  closer  inspection,  no  authority 
whatever  was  cited.  At  length  at  the  close  of  his 
argument  an  appeal  was  made  by  the  learned 
counsel  to  an  American  case,  not  as  an  authority, 
because  I  take  it  that  the  judgment  of  a  court  in 
New  York  is  not  an  authority  in  a  case  of  this 
kind  arising  in  England,  with  regard  to  English 
rules  of  procedure  in  criminal  cases,  but  as 
showing  an  argument  that  ought  to  convince  the 
House  that  it  ought  to  come  to  the  same  con- 
clusion in  the  present  case  as  the  court  in  America 
arrived  at  in  ine  case  of  Tweed  v.  Idpscomhe  {ubi 
9up.),  That  case,  even  if  it  were  receivable,  does  not 
appear  to  me  to  be  in  the  least  degree  an  authority 
for  the  proposition  in  support  of  which  it  was 
emoted.  What  was  decided  there,  as  I  understand 
tne  case,  was  that  the  law  of  America  differs  from 
the  law  of  England;  and  one  of  the  judges  ex- 
pressly puts  it  that  because  of  that  difference  the 
English  authorities  were  of  no  authority  in 
America;  and  I  should  have  thousht  that  the 
converse  of  that  proposition  would  be  equallv 
true,  namely,  that  tne  decisions  in  America,  such 
being  the  difference  between  the  laws  of  the 
two  countries,  would  be  of  no  authority  here. 
But  assuming  the  case  of  Tweed  y.  Lipeeomhe 
to  be  an  authority,  what  does  it  come  toP 
It  comes  to  this;  that  in  prosecutions  for 
misdemeanour  in  America  you  can  only  proceed 
for  one  offence  upon  each  indictment,  and  if  you 
desire  to  have  cumulative  punishment  extending 
to  more  than  one  statutory  punishment,  you  must 
bring  more  than  one  separate  indictment.  The 
inference  which  I  draw  from  the  words  used  by 
the  two  learned  jadges  who  decided  that  case  is 
this,  that  you  might  have  more  than  one  penalty 
of  the  full  amount  tacked  together,  if  you  brought 
separate  proceedings  for  that  purpose.  But  then 
in  England  it  is  not  necessary  to  oring  these  two 
separate  proceedings  in  order  to  try  one  criminal 
for  a  misdemeanour,  and  I  see  no  reason  what- 
ever, even  if  I  accept  that  decision  as  law,  for 
holding  that  if  you  can  tack  together  two  periods 
of  the  full  amount,  one  for  each  offence,  when  you 
try  by  separate  indictments,  the  same  may  not  be 
done  when  two  offences  are  tried  upon  the  same 
indictment.  And  still  further,  it  appears  to  me 
among  the  cases  cited  at  the  bar  there  is  to  be 
found,  not  only  sufficient  authority,  but  ample 
authority  for  the  proposition  that  such  a  sentence 
is  sustainable,  and  is  good  according  to  the  law  of 
England.  Had  there  been  any  serious  doubt  or 
difficulty  attending  these  questions  of  criminal 
law  which  have  been  raised  at  the  bar,  I  should 
have  given  my  opinion  with  very  great  hesitation 


and  diffidence;  but  looking  to  the  very  unsub- 
stantial character  of  the  objections  which  have 
been  stated  to  this  conviction  and  sentence,  I 
cannot  say  that  I  feel  the  least  hesitation  in  giving 
my  concurrence  to  the  views  which  have  been 
expressed  by  your  Lordships. 

Judgment  appealed  from  affirmed,  and  a/pped 
dtemieeea. 

Solicitor  for  the  appellant  (plaintiff  in  error), 
E.  Kimher, 

Solicitor  for  the  respondent  (defendant  in  error), 
The  Solicitor  to  the  Treasury, 


S^msm  (kwi  of  Jiilmatm. 
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Dee.  9, 1880,  and  Jan.  15, 1881. 

(Before  the  Lobd  Ghancbllor  (Selbome), 
Bagoallat,  and  Bbbtt,  L.JJ.) 

Beg.  v.  Hutchins.  (a) 

Bee  jfidieata — Estoppel — Dismieeal  of  summons  for 
nonpayment  of  cost  of  work  done  to  street — 
Highway  repairable  ^  inhahiiants  at  large — 
Second  summons  for  cost  of  other  work  in  same 
street — Ground  of  former  decision  appUeahle — 
Not  hinding-^dS  ^  99  Viet.  c.  55,  s.  150. 

The  prosecutor,  an  urban  authority,  took  out  a 
summons  against  the  defendant  for  the  nonpay* 
m>ent  of  his  proportion  of  eertatn  expenses  tii- 
curred  in  sewering  and  channelling  a  street  caUed 
MiU'Street,  adjoining  land  belonging  to  him  as 
owner.  The  justices  in  petty  sessions,  on  ^  70k 
May  1874,  dismissed  the  summons,  on  the  ground 
that  the  said  street  was  a  highway  repairaile  by 
the  inhabitants  at  la/rae.  An  entry  to  ihai  effeit 
was  made  in  the  book  kept  by  the  justtC'Cs'  derh, 
but  no  certificate  of  dismtssal  was  applied  for  or 
given.  On  the  l^h  AprU  1879  a  similar  sun^ 
mons  was  heard  against  0.  in  respect  of  a 
different  length  of  the  same  street.  The  diswnssal 
of  the  summons  of  May  1874  was  then  given  •» 
evidence  ;  but  the  justices  held  that  MiU'Street 
was  not  a  highway  repairable  by  the  inhabitants 
al  large,  and  ordered  0.  to  pav  the  amount 
claimed.  Upon  the  lHh  May  18/9  a  summons 
was  taken  out  against  the  defendant  for  his  share 
of  the  expenses  of  levelling,  paving ,  and  flagging 
the  same  etreet.  The  dismissed  of  the  previous 
summons  was  in  evidence;  but  the  justices  mads  an 
order  upon  the  defendant  for  the  amount  claimed. 

Held,  BaggaUay,  LJ.,  duhilante  {reversing  the 
decision  of  Lush  and  Field,  J  J.),  thai  the  justices 
at  the  hearing  on  the  7th  May  1874  had  no 
jurisdiction  to  adjudicate  on  the  question  whether 
MiU'Street  was  or  was  not  a  highway  repairabls 
by  the  inhabitants  at  large;  that  the  determina' 
tion  of  that  question  by  them  wa^  only  inddental 
to  the  dismissal  of  the  charge ;  that  that  <2w- 
missal  could  onlu  operaie  against  a  repetiiion  of 
the  same  demana  for  the  earns  quota  of  the  same 
expenses;  that,  therefore,  there  was  in  law  no 
estoppel,  and  the  order  of  thejuetiees  was  right 

Beg.  V.  Inhabitants  of  Hartington  (4  B.  ^  B.  780) 
doubted. 

I         (a)  Baported  by  A.  H.  BmuuTOH,  Ki4.,  Barritter^t-Lftw. 
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This  was  a  case  stated  by  jastioes  under  38  &  39 
Vict.  c.  65,  8.  269  : 

1.  The  respondents  are  the  Local  Board  of 
Health  for  the  district  of  Bradford,  in  the  county 
of  Lancaster. 

2.  The  appellant  was  in  1873,  and  still  is,  the 
owner  of  certain  lands  adjoining  a  street  in  the 
said  district  called  Mill- street. 

3.  In  the  year  1873  the  respondents,  in  exercise 
of  the  powers  of  the  several  Acts  then  iu  force  in 
that  behalf,  required  the  appellant  to  sewer  and 
channel  so  much  of  the  said  street  as  adjoined  the 
said  land.  Upon  the  appellant's  default  the 
respondents  executed  the  said  work  and,  having 
duly  apportioned  the  expenses  thereof  and  given 
all  necessary  notices  and  done  all  necessary  acts, 
oaused  a  summons  to  be  duly  issued  for  reoover" 
ixig  in  a  summary  way  before  justices  in  petty 
sessions  payment  to  them  by  the  appellant  of 
972.  12«.  9d,,  the  amount  of  such  apportioned 
expenses. 

4.  The  matter  of  the  said  summons  was  duly 
heard  on  the  7th  May  1874  before  the  justices  iu 
petty  sessions  at  Salford  aforesaid,  duly  acting  on 
that  behalf,  who  then  adjudicated  and  found  that 
the  said  street  was  a  highway  repairable  by  the 
inhabitants  at  large,  and  dismissed  the  said  sum- 
mons. '  Such  adjudication  and  finding  are  and 
always  have  been  in  force  and  unreversed.  No 
formal  order  of  dismissal  was  then  or  at  any  time 
executed  by  the  said  justices ;  but  in  the  note- 
book of  the  said  justices  and  in  the  charge-sheet 
or  book  kept  by  the  clerks  for  the  said  justices 
respectively,  entries  were  at  the  time  written  by 
the  said  justices  and  the  said  clerks  respectively, 
which  said  entries  were  and  are  respectively  as 
follows,  that  is  to  say,  in  the  note-book  of  the 
justices  in  the  words  following : 

Summons  cases  heard  before  the  magistrates  at 

petty  sessions  held  at  the  County  Police  Court, 

Manchester,  in  the  division  of  Manchester,  on  the 

7th  day  of  May  1874     The  magistrates  present. 

Sir  J.  T.  Mantell  and  Mr  Herford. 

No.l 

ComplaiDBiit.         Defendant.  OfFenoe.      Bemarka. 

Bobert  Wilson,    FhUlip   Henzy  Non-pay     Diemissed. 

Hatohins.  rates. 

In  the  said  charge«sheet  or  book  the  words  fol- 
lowing : 

1.  Bobert  Wilson*  Phillip  Henry  Non-pay     DiBmissed. 

Hntohins.       pavuig      Found  to  be 
account,     a  highway. 

No  notice  of  appeal  a^inst  the  said  dismissal 
was  ever  given  by  the  said  local  board. 

5.  In  the  year  1877  in  pursuance  of  resolutions 
passed  by  the  respondents  in  exercise  of  the 
powers  of  the  Acts  then  put  forth  on  that  behalf, 
the  respondents  required  the  appellant  to  level, 
pave,  and  flag  the  said  street  adjoining  the  said 
land,  and  upon  the  appellant's  default  the  respon- 
dents executed  such  last-montioned  work,  and 
having  duly  apportioned  the  expenses  thereof, 
and  given  all  necessary  notices,  and  done  all 
necessary  acts,  caused  a  summons  to  be  duly 
issued  for  recovering  in  a  summary  way  before 
justices  in  petty  sessions  payment  to  them  by  the 
appellant  of  4421.  0«.  5(2.,  the  amount  of  such  last- 
mentioned  apportioned  expenses. 

6.  On  the  16th  April  1879  a  summons,  preferred 
by  the  said  local  board  a^inst  one  James  CunlifEe, 
for  the  recoverv  of,  paving  expenses  incurred  at 
the  same  time,  out  in  respect  of  a  different  length 


of  the  same  street,  came  on  for  hearing  before 
the  justices  sitting  at  the  petty  sessions  at  Salford 
aforesaid,  the  said  James  Cunliffe  proved  in  evi- 
dence the  matters  above  set  forth  (in  par.  4),  and 
contended  that  the  same  were  conclusive  in  evi- 
dence against  the  said  local  board,  and  that  the 
said  local  board  were  thereby  estopped  and  pre- 
cluded from  asserting  that  the  said  street  was  not 
a  highway  repairable  by  the  inhabitants  at  large. 
The  said  justices  adjudicated,  and  found  that  the 
said  street  was  not  a  highway  repairable  by  the 
inhabitants  at  large,  and  made  the  order  applied 
for  against  the  said  James  Cunliffe. 

7.  The  matter  of  the  said  summons  upon  the 
now  appellant  came  on  for  hearing  on  the  14th  May 
1879  before  the  justices  in  petty  sessions,  when 
the  now  appellant  and  the  now  respondents  ap- 
peared by  their  respective  solicitors.  No  evidence 
other  than  mere  formal  proof  of  the  proper 
notices  and  the  amount  of  apportionment  was 
given  on  behalf  of  either  party.  The  petty 
sessions  then  made  the  order  for  payment  of  the 
said  sum  of  4421.  0».  5(2.  now  appealed  against,  it 
being  then  expressly  agreed  between  the  said  soli- 
citors that  thereupon  the  now  appellant  should 
appeal  against  the  order  so  made  as  aforesaid 
against  him  to  the  next  (quarter  sessions  of  the 
county,  and  that  all  the  evidence  given  and  ques- 
tions raised  on  the  hearing  of  the  said  summons 
against  the  said  James  Cunliffe  should  be  taken 
to  have  been  given  and  raised  on  the  hearing  of 
the  said  summons  against  the  now  appellant  in 
this  paragraph  above  mentioned. 

8.  The  appellant  duly  lodged  an  appeal  to  the 
Court  of  Quarter  Sessions  against  the  said  order, 
and  served  upon  the  respondents  a  notice  thereof, 
which,  omitting  formal  parts,  set  forth  the  follow- 
ing grounds  of  appeal  only : — 

1.  That  I  am  not  liable  to  pay  the  said  moneys,  or  any 
part  thereof. 

2.  That  the  street  called  Mill-street,  in  the  said  order 
mentioned,  was  and  is  a  highway  repairable  by  the  in- 
habitants at  large  within  the  intMit  and  meaning  of  the 
PnbUo  Health  Act  1875. 

8.  That  there  was  no  evidence  that  the  said  street  was 
or  is  not  a  highway  repairable  by  the  inhabitants  at  large 
within  the  intent  and  meaning  of  the  said  Act. 

The  said  appeal  was  duly  heard  by  the  said 
Court  of  Quarter  Sessions,  on  the  9th  July  1879, 
and  subsequent  days,  when  the  appellant  put  in 
evidence  the  proofs  in  paragraph  4,  and  set  forth 
and  contendeci  Uiat  the  same  being  between  the 
same  parties  and  in  respect  of  the  same  land,  were 
conclusive  evidence  against  the  respondents,  and 
that  they  were  thereby  precluded  from  asserting 
that  the  said  street  was  not  a  highway  repairable 
by  the  inhabitants  at  large.  The  appellant  also 
called  witnesses  to  prove  that  the  said  street  was  a 
hiffhway  repairable  by  the  inhabitants  at  large. 

9«  On  behalf  of  the  respondents  it  was  ol^'eoted, 
in  reply,  that  the  appellant  could  not  raise  the 
question  of  estoppel  under  any  of  the  grounds  of 
appeal.  An  application  was  thereupon  made  on 
behalf  of  the  appellant  for  an  amendment  of  the 
grounds  of  appeal,  by  adding  thereto  a  ground 
stating  that  the  adjudication  and  findings  in  para- 
graph 4  were  conclusive  in  evidence  against  the 
respondents,  and  that  they  were  thereby  estopped 
from  contending  that  the  said  street  was  not  a 
highway  repairable  by  the  inhabitants  at  large. 
This  application  was  refused  by  the  Court  of 
Quarter  Sessions.  The  respondents  further  con- 
tended that  the  proceedings  in  paragraph  4  did 
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not  amount  to  an  estoppel,  or  if  amonntins  to  an 
estoppel  were  met  by  an  estoppel,  and  so  left  the 
issao  at  large  on  which  the  quarter  sessions  could 
find  according  to  the  truth. 

10.  The  Court  of  Quarter  Sessions,  explicitly 
refraining  from  expressing  an  opinion  as  to 
whether  there  was  an  estoppel  either  answered  by 
another  or  not,  decided  that  such  contention 
was  not  open  to  the  appellant  under  any  of  the 
said  grounds  of  appeal,  and  upon  the  evidence  the 
said  court  found  that  the  said  street  was  not  a 
highway  repairable  by  the  inhabitants  at  large,  and 
confirmed  the  order  of  the  14th  May  1879. 

11.  The  court  is  to  make  any  such  amendment 
of  the  said  grounds  of  appeal  as  ought  to  have 
been  made  hj  the  Court  of  Quarter  Sessions. 

The  questions  for  the  opinion  of  the  court  are : 

1.  Whether,  upon  the  said  grounds  of  appeal,  it 
was  open  to  the  appellant  to  contend  that  the  said 
adjudication  and  dismissal  of  the  first-mentioned 
summons  on  the  7th  May  1874  were  oondusiye 
upon  the  respondents,  and  that  they  weie  pre- 
cluded thereby  from  recovering  the  moneys  sought 
to  be  recovered  under  the  summons  of  May  1879. 

2.  Whether,  if  it  was  not  so  open  to  the  appel- 
lant, the  amendment  in  paragraph  9  ought  to  have 
been  made  by  the  said  Court  of  Quarter  Sessions. 

8.  If  it  was  so  open  to  the  appellant,  or  if  the 
amendment  of  the  said  grounds  of  appeal  in  para- 
graph 9  ought  to  have  been  made,  whether  the 
adjudication  and  dismissal  of  the  first-mentioned 
summons  were  (notwithstanding  the  adjudication 
in  Conliffe's  case)  conclusive  upon  the  respon- 
dents, and  whether  they  were  precluded  thereby 
from  recovering  the  moneys  sought  to  be  irecovered 
under  the  summons  of  May  1879. 

A  rule  to  bring  up  the  order  of  quarter  sesHions, 
confirming  the  order  of  the  14th  Mav  1879  m  ne 

Suashed,  was  made  absolute  by  the  Queen's  Bench 
division  (Lush  and  Field,  JJ.,  42  L.  T.  Bep.  N.  S. 
766). 

The  Looal  Board  now  appealed. 

Hopwood,  Q.C.  for  the  appellants. — First,  the 
estoppel  ought  to  have  been  part  of  the  grounds 
of  appeal.  It  is  submitted  that  where  an  estoppel 
can  be  pleaded,  it  ought  to  be.  [The  Loud 
CHAKCXLL0&. — Both  the  learned  judges  in  the 
court  below  thought  that  the  point  was  open ;  you 
had  better  go  to  the  merits.]  Then,  secondly,  this 
is  not  a  summons  in  respect  of  the  same  cause  as 
the  former  one,  though  it  is  in  respect  of  the  same 
street.  This  is  a  summons  under  the  special  pro- 
visions of  sect.  150  of  the  Public  Health  Act  of 
1875  (38  &  39  Yiot.  c.  55),  by  which  the  duty  of 
sewering,  levelling,  paving,  flagging,  channel- 
ing, &c.,  all  streets  in  the  district  which  were  not 
highways  repairable  by  the  inhabitants  at  large 
wa|8  imposed  upon  the  owners  or  occupiers  of 
adjoining  premises.  In  default,  the  urban  authority 
may  do  tne  work;  and  recover  in  a  summary 
manner  the  expenses  incurred  by  them  in  so 
doing  from  the  owners  in  default  The  contention 
of  the  respondent  applies  to  courts  not  of  record 
the  principle  of  estoppel  or  res  judicata,  which  is 
only  applicable  to  courts  of  record.  [The  Lobd 
Chakcbllob. — It  will  be  material  to  consider 
whether  this  is  an  estoppel  in  rem ;  because,  if  it 
is  only  an  estoppel  int&r  partes,  then  the  curious 
state  of  things  would  exist  that  all  the  other  in- 
habitants of  the  street  might  be  liable  for  these 
expenses,  while  the  respondent  was  not  liable.] 


By  11  &  12  Vict.  c.  43,  sect.  14 :  "  The  justice  or 
justices,  having  heard  what  each  party  shall  have 
to  say,  and  the  witnesses  and  evidence  so  adduced, 
shall  consider  the  whole  matter  and  determine  the 
same,  and  shall  convict  or  make  an  order  upon  the 
defendant,  or  dismiss  the  information  or  complaint, 
as  the  case  may  be ;  and  if  lie  or  they  convict,  or 
make  an  order  against  the  defendant,  a  minute  or 
memorandum  thereof  shall  then  be  made,  for 
which  no  fee  shall  be  paid,  and  the  conviction  or 
order  shall  afterwards  be  drawn  up  by  the  said 
justice  or  justices  in  proper  form,  under  his  or 
their  hand  and  seal,  &o.,  and  he  or  they  shall 
cause  the  same  to  be  lodged  with  the  clerk  of  the 
peace,  to  be  by  him  filed  among  the  records  of  the 
^neral  quarter  sessions  of  the  peace,  or  if  the  said 
justice  or  justices  shall  dismiss  such  information 
or  complaint,  it  shall  be  lawful  for  such  justice 
or  justices,  if  he  or  they  shall  think  fit,  being  re- 
quired BO  to  do,  to  make  an  order  of  dismissal  of 
the  same,  and  shall  give  the  defendant  in  that 
behalf  a  certificate  thereof,  which  said  certificate 
afterwards,  upon  being  produced,  without  further 
proof,  shall  be  a  bar  to  anv  subsequent  inform- 
ation or  complaint  for  the  same  matters  re- 
spectively against  the  same  party."  Here  there 
was  no  order  or  certificate  of  dismissal  asked  for 
or  given :  nothing  but  a  decision  dismissing  the 
case.  In  the  notes  to  Trevian  v.  Lawrenee  (2 
Smith's  L.  C,  8th  edit,  802),  an  estoppel  is  thus 
defined :  "  An  estoppel,  therefore,  is  an  admission, 
or  something  which  the  law  treats  as  equivalent 
to  an  admission,  of  an  extremely  high  and  con- 
elusive  nature — so  high  and  so  conclusive  that 
thf)  party  whom  it  afiects  is  not  permitted  to  aver 
against  it,  or  offer  evidence  to  controvert  it — 
though  he  may  show  that  the  person  relying  on  it 
is  estopped  from  setting  it  up,  since  that  is  not  to 
deny  its  conclusive  effect  as  to  himself,  but  to 
incapacitate  the  other  from  taking  advanta||^  of 
it."  If  there  is  an  estoppel  here,  the  dedaion  of 
the  magistrates  in  Cunliffe's  case  is  a  counter- 
estoppel,  and  has  set  the  matter  at  large.  fThe 
Lord  Chancellor. — The  refusal  of  the  precise 
demand  on  the  particular  occasion  would,  of 
course,  be  conclusive  on  a  future  occasion.  But 
whether  one  of  the  grounds  of  that  decision  is 
conclusive  for  the  future  is  a  different  and 
important  question.  Neither  of  the  judges  in  the 
court  below  put  it  as  an  estoppel  u»  rem ;  and  it 
can  hardly  be  put  on  that  ground.]  If  tbia  is  an 
estoppel  at  all,  it  is  an  estoppel  in  rem  ;  a  declara- 
tion for  all  time  that  this  is  a  highway  repairable 
by  the  inhabitants  at  large.  If  an  application  had 
been  made  to  the  magistrates  in  the  first  case  for 
an  order  of  dismissal,  they  might  have  re- 
fused it. 

Ambrose,  Q.C.  and  F,  0.  Crump  for  rospon- 
dent.--By  b  &  6  Will.  4,  a  50,  s.  94  (Pritchard's 
Quarter  Sessions,  p.  774),  petty  sessions  have 
iurisdiction  as  to  the  repair  of  highways.  [Bilbtt, 
L.J.  :-'They  have  only  jurisdiction  to  deal  with  the 
surveyor  of  highways  as  to  the  fact  of  non-repair. 
The  question  of  highway  or  not  is  for  a  jury.] 
It  is  not  necessary  to  make  this  res  judicata^  or 
an  estoppel,  that  it  should  be  the  direct  decision 
in  the  previous  proceeding,  if  it  was  necessarily 
involved  in  that  decision.  [The  Lord  Chah- 
CBLLOR. — The  case  of  The  Commissioners  of  the 
Leith  Harhowr  and  others  v.  The  Inspector  of  the 
Poor  and  others  (L.  Bep.  1  Sc.  &  Div.  App.  17), 
I  is  against  your   contention.    Lord   Ohelmaford 
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sajs  in  that  case :  "  It  appears  to  me  tbat  the 
argument  for  the  appellants  has  not  safficiently 
attended  to  the  nature  of  a  plea  of  res  judicata. 
The  maxim  of  the  civil  law,  Bes  judicata  pro 
verUate  aceipitur,  applied  odIj  when  the  identical 
qnestioD,  which  had  been  once  judicially  decided, 
was  again  raised  between  the  same  parties — the  rule 
laid  down  in  the  Digest,  lib.  XLIV.  t.  2,  s.  3. 
being  Exceptionem  rei  judicatce  ohatare,  quoliea 
eadem  quoBsiio  inter  easdem  person  as  revocatur. 
This  plea,  therefore,  is  exactly  analogous  to  a  plea 
in  the  English  courts  of  juagment  recovered,  in 
which  it  is  necesary  in  order  to  make  the  judg- 
ment operate  as  an  estoppel,  that  it  should  be 
between  the  same  parties  and  upon  the  same 
subject-matter  coming  directly  in  question,  either 
in  the  same  court,  or  in  another  court  of  co- 
ordinate jurisdiction.  Without  considering 
whether  the  pursuers  are  different  or  su.bstan- 
tially  the  same  in  the  present  and  in  the  former 
action,  or  whether  the  circumstances  under  which 
the  question  is  now  raised  have  been  changed 
from  what  they  were  before  by  the  Act  of  the 
23  &  24  Vict.  c.  48,  it  is  sufficient  to  say  that  the 
proceeding  in  the  present  case  being  for  a  different 
rate  from  tliat  upon  which  the  former  judgment 
proceeded,  the  cause  of  action  is  different,  and  the 
plea  of  res  judicata  is  consequently  inapplicable.] 
That  case  only  decided  that  the  decision  of  a  court 
against  rating  a  corporate  body  one  year  is  not 
conclusive  against  rating  it  another  year.  In  the 
notes  to  Tremvan  v.  Lawrence  and  others  (2 
Smith's  L.  0.  8th  ed.,  p.  811),  it  is  said  that, 
"  Orders  of  removal  unappealed  against,  or  con- 
firmed on  appeal,  are  conclusive  evidence  not 
merely  of  the  facts  directly  decided,  but  of  those 
matters  also  which  it  was  necessary  to  decide, 
and  which  are  actually  Ciccided  as  the  ground- 
work of  the  decision  itself,  although  not 
directly  the  point  then  at  issue;  see  the  judg- 
ment in  Eeg,  v.  The  Inhabitants  of  HaHington 
(i E.  & B.  794),"  where  Coleridge,  J.  says :  "The 
question  then  is,  whether  the  judgment  concludes, 
not  merely  as  to  the  point  actually  decided,  but 
as  to  a  matter  which  it  was  necessary  to  decide, 
and  which  was  actually  decided,  as  the  ground- 
work of  the  decision  itself,  though  not  then 
directly  the  point  at  issne.  And  we  think  it  does 
conclude  to  that  extent.  It  is  unnecessary  now  to 
rely  on  the  judgment  having  been  in  reni ;  for  it 
was  a  judgment  between  the  same  parties.  The 
matters  which  are  cardinal  in  the  present  litiga- 
tion cannot  now  be  disputed  without  asserting 
that  the  decision  upon  them  in  the  former  case 
was  erroneous."  [Bkbtt,  L. J.— There  it  was 
necessary  for  the  decision  in  both  cases  that  the 
fact  of  marriage  between  the  same  parties  should 
be  determined.]  If  there  was  no  evidence  here 
except  that  the  summons  in  the  first  case  was  dis- 
missed, it  might  not  be  so  strong ;  but  the  reason 
of  the  dismissal  is  stated  in  the  charge-sheet, 
▼iz.,  that  it  is  found  to  be  a  highway.  It  is  dub- 
mitted  that  that  is  the  matter  directly  in  question 
here.  As  to  there  being  no  certificate  of  dismissal, 
that,  if  one  had  been  given,  would  only  have  been 
evidence  of  what  took  place.  [The  Lobd  Ghak- 
CSLIOR. — An  estoppel  must  be  matter  of  record 
or  matter  of  quasi  record.  Here  the  statement 
tbat  the  justices  dismissed  the  summons  on  the 
ground  of  this  being  a  highway  is  neither. 
JBhbtt,  L.J. — Ought  you  not  to  have  asked  for  a 
oeriifioate  or  order  of  dismissal,  and  proved  the 


dismissal  by  the  order  before  proving  aliunde  the 
grounds  of  it  P]  The  justices  are  not  bound  to  give 
an  order,  and,  if  it  had  been  asked  for,  it  would 
only  have  been  in  order  to  have  a  convenient 
means  of  proving  the  dismissal.  There  was  a 
distinct  Bnding  by  the  magistrates  that  this  was  a 
highway ;  and  tbat,  with  reference  to  the 
summons,  must  mean  a  highway  repairable  by 
the  inhabitants  at  large.  As  soon  as  the  magis- 
trate has  said  from  the  bench,  "This  case  is  dis- 
missed," it  is  dismissed,  and  that  can  be  proved 
as  a  fact.  It  is  not  necessary  to  put  the  previous 
dismissal  as  a  bar  to  the  subsequent  proceedings ; 
but  it  is  conclusive  evidence  upon  which  ihe 
magistrate  must  act.  If  the  point  as  to  there  not 
being  proper  evidence  of  the  dismissal  of  the  first 
summons  bad  been  taken  on  the  hearing  of  the 
second  summons,  it  would  have  been  adjourned 
that  a  certificate  might  be  applied  for.  But  it  is 
submitted  that  no  certificate  is  necessary.  [Brett, 
L.  J.-  -The  question  comes  to  be  whether,  when  a 
summons  is  dismissed  under  Jervis's  Act,  it  is 
necessary,  in  order  to  give  the  dismissal  in  evi- 
dence, to  have  applied  for  a  formal  order  of  dis- 
missal. In  cases  not  under  Jervis*8  Act,  I  think 
that  the  production  of  the  minute  entered  in  the 
book  of  the  clerk  to  the  justices  would  be  suffi- 
cient. That  question  must  depend  upon  what 
construction  we  are  to  put  on  the  statute.]  They 
cited 

Petrie  v.  JHuttall,  11  Exoh.  569 ; 

Reg,  V.  Teoveley,  8  Ad.  &  £11.  806 ; 

Boutledge  v.  Htslop,  2  £.  &  E.  540 ; 

Flitters  v.  Allfrey,  31  L.  T.  Eep.  N.  S.  878;  L.  Bep. 
IOC.  P.  29; 

Reed  v.  Jackson,  1  East,  855. 


Hopwood,  (j.C.  in  reply. 


Our,  adv,  vtiU, 


Jan,    15.  —  The     following    judgments    were 
delivered : 

Lord  Selbobne,  L.O. — The  question  in  this 
appeal  arises  upon  a  special  case  stated  by  the 
Quarter  Sessions  of  Salford  under  sect.  2(59  of 
the  Public  Health  Act  of  1875  for  the  opinion  of 
the  High  Court.  Subject  to  the  opinion  of  the 
High  Court  on  that  special  case,  the  court  of 
quarter  sessions  confirmed  an  order  made  on  the 
14th  Nov.  1879  by  Sir  John  Mantell,  a  stipendiary 
magistrate,  having  the  same  authority  with  jus- 
tices in  petty  sessions,  for  the  payment  of  the  sum 
of  442{.  Os.  bd,  by  the  defendant  Hutchins  to  the 
urban  authority  for  the  district  of  Bradford,  in 
Lancashire.  The  court  below  has  quashed  that 
order.  There  was  a  preliminary  objection  taken 
to  our  jurisdiction  to  entertain  the  appeal ;  but  as 
it  appeared  that  leave  would  have  been  given  to 
appeal  if  a  recent  decision  of  the  House  of  Lords 
bad  not  been  supposed  to  make  it  unnecessary 
the  objection  was  waived  upon  an  agreement 
between  the  parties  that  this  appeal  should  be 
dealt  with  as  if  such  leave  (supposing  it  to  be 
necessary)  had  been  given.  By  sect.  149  of  the 
Public  Health  Act  of  1875  (38  &  39  Vict.  c.  55)  the 
urban  authority  of  Bradford  was  charged  with  the 
duty  of  (among  other  things)  levelling,  paving, 
flagging,  and  channelling  all  streets  within  the 
district,  which  were  or  should  become  highways 
repairable  by  the  inhabitants  at  large.  By  the 
next  section  (sect.  150)  the  duty  of  executing  or 
defraying  the  costs  of  similar  works  was  im- 
posed upon  the  owners  or  occupiers  of  adjoining 
lands  as  to  every  street  within  the  district  which 
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was  not  sncb  a  highway.     The  liability  so  im- 
posed by  sect.  150  was  to  be  thas  enforoed :  (1) 
the  urban  anthority  was  to  f^We  a  notioe  to  the 
owners  or  oooapiers  of  tho  adjoining  lands,  requir- 
ing the  works  (which  were  to  be  specifiea   in 
certain  plans,  sections,  and  estimates,  open  for 
inspection  at  the  office  of  the  urban  authority)  to 
be    executed  within  a  limited  time;   (2)  if  the 
notioe  were  not  complied  with  the  urban  authority 
might  itself  execute  such  works ;  and  (3),  having 
done  so,  it  might  recover  in  a  summary  way  the 
expenses  incurred  in  so  doing  from  the  owners  in 
default,  according  to  the  frontage  of  their  respec- 
tive premises,  and  in  such  proportion  as  should  be 
settled  by  the  surveyor  of  the  urban  authority  or, 
in  case  of  dispute,  by  arbitration.     The  cases  of 
Whitchurch  v.  Fulham  Board  of  Works  (L.   Rep.  1 
Q.  B.  Div.  233)  and  Vestry  of  Mile  End  Old  Town 
V.  Whitechapel  Unun*  (45  L.  J.  75,  M.  C. ;  46  L.  J. 
138,  M.  0.)  show  that  every  member  of  a  class  of 
persons  liable  under  provisions  like  these  to  con- 
tribute to  such  expenses,  has  an  interest  in  their 
due  and  proper  distribution  and  apportionment,  so 
that  a  JQst  quota  may  be  borne  by  each  of  them. 
Under  sects.  251  and  257  of  the  Act  such  expenses 
are  recoverable  before  a  court  of  summary  jaris- 
diction,  consisting  of  two  or  more  justices  in  petty 
sessions,  or  of  a  single  magistrate  empowered  for 
that  purpose  by  law  in  the  manner  provided  by  11 
&  12  Yict.  c.  43.    The  question  which  the  court 
below  has  decided  in  favour  of  the  defendant  was 
whether,  by  reason  of  a  former  decision  of  justices 
in  petty  sessions,  dated  the  7th  May  1874,  the 
Grown,  or  the  urban  authority  of  Bradford,  was 
estopped  from  claiming  payment  of  the  sum  de- 
manded by  them  in  Nov.  1879,  as  a  quota  of 
expenses  due  from  the  defendant  under  sect.  150 
of  the  Public  Health  Act  of  1875.    Besides  the 
question  of   substance,  there  were   some  other 
questions  of  form,  all  which  I  assume  (for  the 
purpose  of  the  present  decision)  in  the  defendant's 
favour.    Lush,  J.  held  that  the  defendant  was  en- 
titled to  the  benefit  of  the  estoppel  claimed  by 
him.     Field,  J.  preferred  to  say  that  the  former 
decision  of  the  7th  May  1874  was  conclusive  evi- 
dence in  his  favour.    But  I  consider  both  those 
learned  judges  to  have  held  in  effect  the  same 
thing;    the  difference  in  their    language  being 
explained    by  such    authorities    as    Reg,  v.  Jn- 
habiiants  of  Haughton    (1  E.  &    B.    612,  616) 
and  the  cases  commented  upon  by  Mr.  Smith 
at   pp.    799,  800   of  2  Leading  Oases  (7th  ed.). 
The  justices  in  petty  sessions  on  the  7th  May 
1874    dismissed   a  summons  taken  out  by  the 
same  urban   authority  against  the  same  defen- 
dant for  the  quota  apportioned    to  him  under 
sect.  150,  of  certain  expenses  incurred  in  sewering 
and  channelling  a  street  called  Mill-street,  adjoin- 
ing land  belonging  to  him, as  owner,  and  the 
special  case  states,  as  the  ground  on  which  they 
dismissed  that  summons,  that  they  then  adjudi- 
cated and  found  that  the  said  street  was  a  highway 
repairable  by  the  inhabitants  at  large.    After- 
wards, in  another  similar  proceeding  against  one 
CunlifiTe,  abother  adjoining  owner,  upon  evidence 
which  was  not  before  them  on  the  7th  May  1874, 
the  same  or  other  justices  in  petty  sessions  came 
to  an  opposite  conclusion,  and  ordered  payment 
b^  Cunliffe  of  the  amount  then  claimed  against 
him,  considering  that  Mill-street  was  not  such  a 
highway.    The  dismissal  of  the  former  summons 
against  the  present  defendanti  and  the  ground  of 


it  was  given  in  evidence  on  that  occasion.  When 
the  summons  of  1879  against  the  present  defen- 
dant for  his  share  of  the  expenses  of  new  and 
different  works  (levelling,  paving,  and  flaggine) 
in  the  same  street,  was  heard  by  the  stipendiary 
magistrate,  it  was  agreed  that  all  the  evidence  ia 
Cnnliffe's  case  should  be  treated  as  then  before 
him ;  and  upon  that  evidence  he  found  the  defen- 
dant liable,  holding  either  that  there  was  do 
estoppel  in  the  defendant's  favour  by  the  proceed- 
ings of  1874,  or  that  (if  there  was)  it  was  set  at 
large  by  the  subsequent  decision  in  Cunliffe's  case. 
1  am  of  opinion  that  there  was  in  law  no  estoppel, 
that  bir  John  MantelFs  order  was  right  in  sub- 
stance ;  and  that  the  present  appeal  from  the  order 
made  in  the  Queen's  Bench  Division  ought  to  be 
allowed.  I  think  so,  because  of  the  nature  of  the 
liability  in  question,  and  the  nature  and  limits  of 
the  summary  jurisdiction  which  the  justices  exer- 
ciued  on  the  7th  May  1874.  We  have  in  this  case 
nothing  at  all  to  do  with  any  judgment  in  rem. 
If  we  had,  there  might  be  ground  for  holding  that 
there  were  two  cross  and  contradictory  estoppels, 
one  by  the  judgment  for  the  present  defendunt  in 
1874,  and  the  other  by  the  contrary  judgment 
against  Cunliffe,  the  effect  of  which  might  have 
been  to  set  {he  whole  matter  at  large.  But  here 
there  is  no  proceeding  in  retn^no  question  of 
status ;  and  if  the  case  which  was  quoted  to  us  of 
Beg.  V.  Inhabitants  of  Hariingfon  (4  £.  &  6.  780, 
792)  was  correctly  decided  (as  to  which  I  feel 
considerable  doubt)  it  is  not  relevant.  The  prin- 
ciples of  the  law  of  estoppel  by  a  judgment  inter 
partes,  to  which  alone  1  think  it  necessary  to 
refer,  may  be  taken  from  De  Grey's,  C.J.  opinion 
in  the  Duchess  of  Kingston's  case  (2  Sm.  L.  C.  (7th 
ed.)  761),  and  from  that  of  Knight-Bruce,  Y.C.  in 
Barrs  v.  Jackson  (2  Sm.  L.  C.  (7th  ed.)  807).  The 
decision  in  the  latter  case  was  reversed,  but  on  a 
ground  not  at  all  touching  the  statement  of  prin- 
ciples contained  in  it :  *'  The  judgment "  (said  De 
Qrey,  C.J.)  "  of  a  court  of  concurrent "  (or  of  ex- 
clusive) "jurisdiction,  directly  upon  the  point-,  is 
conclusive  upon  the  same  matter  between  the 
same  parties  coming  incidentally  in  question  in 
another  court  for  a  different  purpose,  ^ut  neither 
the  judgment  of  a  concurrent  or  exclusive  juris- 
diction is  evidence "  (that  is,  as  I  understarid  the 
meaning  of  the  Chief  Justice,  conclusive  evidence) 
**  of  any  matter  which  came  collaterally  in  ques- 
tion though  within  their  jurisdiction  ;  nor  of  any 
matter  incidentally  cognisable  nor  of  any  matter 
to  be  inferred  by  argument  from  the  judgment." 
Knight-Bruce,  Y.C,  said :  "  It  is  I  think  to  be  col- 
lected that  the  rule  against  re-agitating  matter 
adjudicated,  is  subject  generally  to  this  restric- 
tion— that,  however  essential  the  establishment  of 
particular  facts  may  be  to  the  soundness  of 
judicial  decision,  however  it  may  proceed  on  them 
as  established,  and  however  binding  and  conclu- 
sive the  decision  may  be  as  to  its  immediate  and 
direct  object,  those  facts  are  not  all  necessarily 
established  conclusively  between  the  parties,  and 
that  either  may  again  litigate  them  for  any  other 
purpose  as  to  which  they  may  come  in  question; 
provided  the  immediate  subject  of  the  decision  is 
not  attempted  to  be  withdrawn  from  its  operation, 
so  as  to  defeat  its  direct  object."  To  these  may 
be  added  the  principle  on  which  the  limitatkui  of 
estoppel  per  rem  judicatatn  to  parties  and  privies 
depends  that  Bes  inter  aUo0  ada  aU^ri  noeere  noa 
poteti.    We  are  not  in  this  case  oUied  upon  to 
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determine  bow  far,  or  nnder  what  oondifeions,  an 
order  of  a  coorc  of  snmmary  jarisdiction  may 
operate  between  tbe  parties  to  it  as  an  estoppel. 
Assuming  tbat  it  may  do  so  to  some  extent  and 
under  some  conditions,  I  oonoeive  it  to  be  clear 
tbat  it  cannot  so  operate — 1,  as  to  any  matter  as 
to  wbicb  tbat  court  bad  no  aatbority  to  adjudicate 
directly  and  immediately  between  the  parties ;  2, 
as  to  any  matter  incidentally  coming  in  question 
as  to  wbicb  a  finding,  if  beld  to  be  oonolusiTe 
between  tbe  parties,  would  operate  in  prejudice  of 
tbe  rigbts  of  otbers  not  parties  to  tbe  proceeding ; 
or,  3,  as  to  any  incidental  matter  not  otberwise 
determined,  tban  as  baling  been  tbe  particular 
ground  on  wbicb  tbe  court  dismissed  a  cbarge  or 
complaint.    Tbe  justices  before  wbom  tbe  com- 
plaint of  tbe  urban  autbority  came  on  the  7tb  May 
1874,  bad  no  jurisdiction  to  adjudicate  directly  or 
immediately  between  these  parties  (or  between 
any  parties  whaterer)  on  tbe  question  whether 
MOl-street  was  or  was  not  a  highway  repairable 
by  the  inhabitants  of  Bradford  at  large.    That 
was  at  the  most  a  matter  "incidentally  cognis- 
able "  by  tbem.    No  conclusion  wbicb  they  might 
form  upon  it  oonld  establish  (in  tbe  one  case)  or 
disprove  (in  the  other)  any   such   liability,  as 
against  or  in  favour  of  tbe  inhabitants.     Their 
only  jurisdiction  was  to  make  or  refuse  the  order 
for  payment  of  a  certain  sum  of    money  then 
claimed  as  tbe   defendant's  statutable  quota  of 
certain  expenses  at    tbat  time  inoarred  by  the 
urban  autbority.   To  bold  the  Grown  or  the  urban 
autbority  estopped  for  ever  from  claiming  pay- 
ment of  the  defendant's  quota  of  any  other  ex- 
penses of  a  like  character,  afterwards  incurred  in 
rsspeot  of  the  same  street,  because  on  tbe  7tb  May 
1874^  the  justices  in  petty  sessions  beld  tbe  street 
to  be  a  bigbwajr  repairable  by  tbe  inhabitants  at 
largOp  would  (if  it  were  not  really  sucb  a  highway) 
be  to  deprive  tbe  other  adjoining  landowners,  who 
were  not  parties  or  privies  to  tbe  proceeding  of 
their  statutable  right  to  have  a  just  rateable  con- 
tribution from  tbe  defendant,  and  bis  successors 
in  estate,  to  idl  future  expenses  apportionable 
among  aU  tbe  adjoininflc  landowners,  under  seot. 
150  of  tbe  Public  Health  Act.   And  if  tbe  decision 
under  appeal  were  correct,  it  would  follow  (perhaps 
ik  forHori)  shat   Mr.  Gunliffe,  and   aU    persons 
claiming  under  him,  are  also  estopped  from  assert- 
ing that  Mill-street  is  a  highway  repairable  by  tbe 
inhabitants  at  large.    There  would  therefore  be, 
within   tbe    same   district,  two   laws  operating 
simultaneously  in  opposite  directions  as  against 
different  persons  in  exactly  tbe   same   circum- 
stances, under  tbe  same  words  of  taxation  in  tbe 
same  public  Act  of  Parliament;  and  either  im- 
posing upon  some  of  those  individuals  and  their 
privies  in  estate  a  liability  wbicb  tbe  statute  bad 
not  in  fact  imposed,  or  exonerating  otbers  and 
their  privies  in  estate  (to  tbe  prejudice  of  the  rest) 
from  the  share  of  a  common  burden  wbicb  tbe 
statute  bad  imposed  equally  upon  all.    Further- 
more,   tbe  order   of    dismissal    cannot,    in    my 
opinion,  have  an^  greater  force  or  effect  by  way 
of  estoppel  tban  if  it  bad  been  actually  drawn  up 
in  the  proper  form,  prescribed  by  11  &  12  Vict, 
c.  43,  s.  14  (Form  L.),  in  wbicb  case,  it  would  only 
hare  found  that    the   complaint  of  tbe    urban 
aothority  was  not  proved.    Such  an  order,  being 
at  the  most  equivtdent   (in    this  quasi-criminal  ' 
proceeding)    to    an    acquittal,    could    not    have 
operated  as  an  estoppel,  except  against  a  repeti- 


tion of  tbe  same  demand  for  tbe  same  quota  of  tbe 
same  expenses.  (See  Buller's  N.  P.  245 ;  1  Gilb. 
Ev.  Lofft's  ed.  p.  84 ;  Bex  v.  Inhabitants  of  Bow* 
hon,  5  M.  &  S.  892.)  I  think  therefore  tbat  this 
appeal  must  be  allowed. 

BsETT,  L.J.  concurred. 

Baogallat,  L.J.  doubted,  but  did  not  dissent. 

Appeal  oXLowed  with  costs. 

Solicitors  for  the  defendant^  Norris,  AlUn,  and 
Co.,  for  Diggles  and  Ogden,  Manchester. 

Solicitors  for  the  Local  Board,  Gregory  and  (7o., 
for  A.  and  0.  W.  Fox,  Manchester. 


HIGH    COURT   OF   JUSTICE. 


QUEEN'S  BENCH  DIVISION^ 
Tuesday,  March  15, 1881. 

(Before  Gbovx  and  LmnLiT,  JJ.) 

Swan  v.  Saundsbs.  (a) 

Orimindl  law — Orueliy  to  animals — Parrots  can* 
signed  by  railway — Non^supply  of  water  during 
journey  —  Parrots  not  prirna  facie  domestic 
animals — Jurisdiction  of  jtutices — Oonviction—^ 
12  ^  13  Vict,  c.  92, «.  26;  17  ^  18  Vict,  c.  60, 
#.  3;  32  ^  33  Vict,  c.  70;  42  ^  43  Viet,  e,  46, 
s,4S. 

Cruelty  to  an  animal,  to  be  within  the  statute, 
mtuit  cause  stibstantial  and  unnecessary  suffering 
to  the  animal,  and  without  evidence  of  such 
suffering,  to  keep  parrots  for  a  few  hours  without 
water  is  not  an  act  of  cruelty  upon  which  a  cot^ 
vietion  can  rightly  foUow, 

A  young  parrot  is  not  primd  fads  a  domestie 
anifnal  within  the  Acts  relating  to  cruelty  to 
animals. 

Six  young  parrots  were  consigned  by  railway  by 
8,  from  L.  to  a  cusUnner  at  D,  They  were 
indosed  in  a  small  box,  in  which  some  Indian 
com  but  no  water  was  put.  About  ten  hours 
after  leaving  L,  they  were  found  at  H,by  8.,  the 
respondent,  in  a  condition  which  led  him  to 
think  that  they  were  suffering  from  being  too 
closely  packed,  and  were  generaUy  in  a  bad  eon* 
dition. 

The  birds  were  alleged  to  have  drunk  a  consider* 
ahle  quantity  of  water  when  offered  to  themt  and 
to  seem  refreshed  and  relieved  from  pain  after  the 
draught, 

8,t  the  appellant,  was  summoned  before  a  police 
magistrate  having  jurisdiction  at  H.,  and  was 
convicted  of  cruelty  to  the  birds  on  the  ground 
thai  he  had  failed  to  supply  them  with  water  for 
iheir  jowmey  from  L.  to  D. 

Held,  on  appeal  from  a  decision  of  the  maaistrate^ 
that  the  convietion  was  wrong,  that  the  mere 
nou'supphf  of  water  for  the  birds  was  not  sujjieient 
evidence  upon  which  to  found  a  conviction  for 
cruelty ;  and  further,  that  in  default  of  evidence 
to  that  effect,  young  parrots  were  not  domestic 
animals  within  the  statutes  passed  to  prevent 
cruelty  to  animals. 

Queers,  whether  the  jtutices  at  H.  had  jurisdiction 
to  try  the  case. 

Thu  was  a  case  stated  under  20  &  21  Yiot.  a  48. 

On  tbe  Ist  Oct.  1880,  at  the  Lambeth  Pdioe 
Oourt,  an  information  was  preferred  by  tbe  respon- 

Reported  by  W.  P.  Etbbsuit,  Biq.,  Bttrtflttt^t-lAW. 
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dent  against  the  appellant  under  seot.  2  of  12  & 
13  Yiot.  c.  92,  for  that  he  on  the  10th  and  11th 
days  of  Sept.  1880,  within  the  district  of  the 
Lamheth  Police  Goart,  did  ill-treat,  tortnre,  and 
cause  or  procare  to  be  crnelly  ill-treated  and 
tortured,  six  parrots. 

On  the  14th  Oct.  the  matter  of  the  same  infor- 
mation came  on  to  be  heard  in  due  form,  and  upon 
the  hearing  it  appeared  as  follows : 

That  the  appellant  was  the  foreman  to  one 
Cross,  a  wholesale  dealer  in  foreign  birds,  &c.,  in 
Liverpool. 

On  the  10th  Sept.  the  appellant  superintended 
the  packing  in  a  wooden  box  of  six  young  parrots  at 
Liverpool.  The  birds  were  afterwards  despatched 
by  his  direction  by  the  train  leaving  Liverpool  at 
11  p.m,  consigned  to  the  purchaser  ai  Dover, 
Kent,  the  train  for  which  place  would  leave  Heme 
Hill  stsction  at  10.26  on  the  morning  of  the  11th 
Sept.  Some  Indian  corn  was  placed  in  the  box  in 
which  they  were  consigned. 

At  9.15  on  the  morning  of  the  11th  Sept.  the 
respondent,  who  was  employed  by  the  Society  for 
the  Prevention  of  Cruelty  to  Animals,  observed 
the  box  lying  on  the  p&tform  at  Heme  Hill 
station. 

He  observed,  through  a  crevice  on  the  top  of  the 
box,  that  the  birds  were  much  torn  about,  and,  as 
he  described,  perspiring  veir  freely,  and  that  the 
three  birds  at  the  bottom  of  the  box  were  being 
trampled  on  by  the  others,  and  were  in  a  most 
exhausted  condition.  He  caused  the  birds  to  be 
removed  from  the  box  into  a  larger  one,  and  after 
the^r  had  been  supplied  with  water  they  seemed  to 
revive,  and  were  forwarded  to  their  destination. 
He  considered  that  they  were  too  closely 
packed. 

A  porter  at  the  Heme  Hill  station,  whose  atten- 
tion nad  been  called  to  the  birds  by  the  respon- 
dent, proved  that  he  heard  them  squeaking  and 
making  a  peculiar  noise,  and  that  one  of  the 
servants  of  the  railway  company  gave  them  some 
cold  water,  of  which  thev  drank  about  two 
saucers-full  with  a  relish,  ana  did  not  ciy  out  after- 
wards, but  seemed  to  be  quite  happy  and  con- 
tented. 

Upon  these  facts  it  was  contended,  on  the  part 
of  the  appellants,  that  there  was  no  evidence  of 
cruelty  upon  which  he  should  be  convicted ;  that 
these,  being  foreign,  unacclimatised  parrots,  were 
not  animus  'witnin  the  meaning  of  the  said 
statute ;  that  no  offence  had  been  committed  by 
the  appellant  within  the  jurisdiction  of  the 
Liunbeth  Police  Court ;  and  that  the  appellant 
had  not  committed  any  offence. 

The  magistrate  held  that  the  box  was  of  a 
sufficient  size  and  proper  construction,  and  that 
the  birds  were  not  too  closely  packed ;  but  he  was 
of  opinion  that  an  offence  had  been  committed, 
and  that  it  was  cruelty  to  send  birds  during  hot 
weather  in  the  box  used  by  the  appellant,  without 
water,  on  a  journey  of  several  hours,  and  convicted 
the  appellant  of  the  offence,  and  adjudged  him  to 
pay  a  fine  of  10«.,  together  with  28.  for  costs. 

The  magistrate  held  that  the  parrots  were 
animals  within  the  meaning  of  the  statute,  and 
that  the  appellant  had  committed  an  offence  with- 
in the  jurisdiction  of  the  said  court. 

The  opinion  of  the  court  was  asked  whether  the 
above  contentions  of  the  appellant  were  right  in 
point  of  law,  the  court  to  make  such  order  as  to 
costs  as  it  deemed  fit. 


By  12  &  13  Yict.  c.  92,  s.  2 : 

If  any  person  shall,  from  and  after  the  passing  of  tibii 
Act,  omelly  beat,  ill-iareat,  over-driye,  abuse,  or  torture, 
or  oanae  or  proonre  to  be  oraelly  beaten,  ill-treated,  orer- 
driven,  abaBed,  or  tortnred,  any  animal,  evenr  raeh 
offender  shall,  for  every  suoh  offenoe,  forfeit  and  pay  a 
penalty  not  exoeeding  five  pounds. 

By  sect.  14 : 

Eveij  complaint  under  the  provisions  of  tbia  i^  alull 
be  made  within  one  calendar  month  after  the  eanae  of 
each  complaint  shall  arise  ;  and  every  offence  oommitted 
against  tms  Act  maybe  heard  and  determined  by  an? 
jostioe  of  the  peace  within  whose  jurisdiction  such 
offence  shall  be  committed  in  a  anmmary  wa^,  npon  the 
complaint  of  any  person,  and  withont  any  iniormation  in 
writing ;  and  it  aluJl  be  lawf nl  for  any  snoh  justice  in  all 
oases,  where  any  person  oomplained  of  shall  not  be  in 
custody,  to  summon  snch  person  to  appear  before  sncli 
jostice,  or  before  any  other  jostioe  of  the  peace,  at  a 
time  and  place  to  be  named  m  snch  summons ;  and  on 
tiie  appearance  of  tiie  parhr  aoonsed,  or  in  de&nlt  of 
snch  appearance,  upon  proof  of  tbe  serrioe  of  snch  mm- 
mens,  the  said  justice  or  any  other  jnstioe  who  shall  be 
present  at  the  time  and  place  appointed  for  such  appesr- 
anoe  shall  proceed  to  examine  into  the  matter. 

By  sect.  29 : 

The  word  animal  shall  be  taken  to  mean  any  horse, 
mare,  gelding,  bnll,  ox,  cow,  heifer,  steer,  oalf,  mnle,  ass, 
sheep,  lambj  nog,  pig,  sow,  goat,  dog,  oat,  or  any  other 
domestic  ammaL 

By  17  A  18  Vict.  s.  3  : 

The  words  and  expressions  to  which  s  meaning  ii 
afibed  by  the  Act  of  the  twelfth  and  thirteenth  wn  of 
Her  Majesty,  and  which  are  introdnoed  into  uiis  Act, 
shall  have  the  same  meaning  in  this  Act ;  and  the  word 
**  animal"  shall,  in  the  said  Act  and  in  this  Act, mean 
any  domestic  animal,  whether  of  the  kind  or  speeiei 
particularly  enumerated  in  clause  29  of  the  said  Act,  or 
of  any  other  kind  or  species  whatever,  and  whether  a 
quadruped  or  not. 

By  42  &  43  Yiot.  c.  49,  s.  46,  sub-s.  3 : 

Where  the  offence  is  committed  on  any  person  or  in 
respect  of  any  property  in  or  upon  any  carriage,  cart,  or 
vehicle  whatsoever  employed  in  a  journey,  or  on  bMid 
any  vessel  whatsoever  employed  in  a  navigable  liver, 
lake,  canal,  or  inland  navigation,  the  person  accused  of 
such  offenoe  may  be  tried  by  an^  oourt  of  snmmaiy 
jurisdiction  through  whose  jurisdiction  such  carriage, 
cart,  vehicle,  or  vessel  passed  in  the  course  of  ue 
journey  or  voyage  during  which  the  offence  was  com- 
mitted. 

H.  D.  Qreene  for  the  appellant. — ^The  conviction 
was  wrong.  The  magistrate  decided  wrongly  on 
all  the  three  points  raised.  First,  there  was  no 
evidence  of  cruelty,  and  there  is  none  disclosed  on 
the  case,  on  which  the  magistrate  could  convict. 
Cruelty  has  been  defined  to  be  unnecessaiy 
violence  to  and  abuse  of  an  animal: 

Murph/y  V.  Manning,  46  L.  J.  211,  M.  C. ;  L.  Bep 
2  Ex.  Div.  307. 

Mere  inconvenience  for  a  short  time  to  these 
birds  resulting  from  their  being  sent  by  railway 
is  not  cruelty,  l^ext,  these  parrots  were  not,  and 
there  was  no  evidence  that  they  were,  domestic 
animals  within  the  Acts  12  &  13  Yict.  a  92,  and 
17  &  18  Yict.  0.  60.  A  parrot,  in  a  wide  sense,  is 
an  animal,  and  may  in  time  become  domesticated. 
The  statute  applies  only  to  domestic  animals,  and 
not  to  wild  animals  which  have  been  domesti* 
cated,  such  as  cag^d  animals,  or  tame  hares  or 
foxes.  The  birds  are  not  shown  on  the  case  to  he 
domestic  animals,  or  to  be  even  domesticated 
animals,  but  merely  young  parrots  consigned  by 
a  dealer  in  foreign  birds  to  a  customer.  Thirdly, 
there  was  no  offence  within  the  jurisdiction.  This 
oase  does  not  come  within  sect.  14  of  12  A  13 
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Yiot.  0.  92.  These  birds  were  merely  passing 
Uirongh  the  district  of  the  ma^strate;  and  the 
cmelty  found  by  the  magistrate  m  sending  these 
birds  'without  water  occurred,  if  at  al],  at  Lirer- 
pooL 

UnderhiUt  Q.C.  (Morion  Smith  with  him)  for 
the  respondent. — The  court  in  this  case  is  asked 
Tirtualfy  to  OTermle  the  magistrate's  decision 
upon  questions  of  fact ;  for  the  first  two  points 
raised  are  only  questions  of  fact,  and  have  been 
found  b^  the  magpistrate  against  the  appellant. 
These  birds  were  ill 'treated  and  abused,  in  the 
opinion  of  the  magistrate,  and  his  finding  of 
cruelty  on  the  case  is  conclusive.  There  was 
evidence  of  cruelty.  A  parrot  is  a  domestic 
animal,  and  the  magistrate  has  so  found  it.  The 
cftse  of  Budqe  y.  Parsons  (82  L.  J.  05,  M.  G.)»  which 
was  decided  on  the  earlier  of  the  two  Acts,  is 
in  my  favour;  and  17  &  18  Yict.  o.  60,  s.  8, 
thoroughly  supports  my  contention.  Thirdly,  the 
offence  committed  by  the  appellant  was  a  con- 
tinuing one,  and  could  be  dealt  with  by  any 
magistrate  within  whose  jurisdiction  the  suffering 
of  the  animal  is  discovered.  This  has  been  so 
held  under  a  statute  passed  to  meet  oases  similar 
to  this : 

Johnson  y.  Colam,  10  L.  Bep.  Q.  B.  54i. 

The  oontinuitjr  of  the  offence  through  several 
jarisdiotions  does  not  prevent  the  offender  from 
being  punished  in  any  one  of  the  jurisdictions ; 
and  this  is  brought  within  the  scope  of  the 
Snmmary  Jurisdiction  Act  1879  (42  A  43  Vict. 
c.  49),  s.  46,  sub-sect.  3. 

Gbovb,  J. — ^Three  points  for  our  decision  have 
heen^  raised  in  this  case.  I  am  of  opinion  that 
onr  judgment  must  proceed  for  the  appellant  on 
the  nrst  two  points ;  as  to  the  third,  whether  the 
alleged  offence  was  a  continuing  offence  or  not, 
I  had  some  doubt.  I  now  think,  however,  that 
the  offence,  if  any,  was  a  continuing  offence.  The 
case  before  us  does  not  set  out  any  reasonable 
evidence  of  cruelty  under  the  statutes  on  the  part 
of  the  appellant.  Oruelty  has  been  defined  as  the 
unnecessary  abuse  of  an  animd.  I  should  prefer 
to  define  the  word  as  unnecessaiy  illusage  by 
which  the  animal  substantially  suffers.  No  sub- 
stantial suffering  has  been  here  made  out  by  the 
evidence  before  the  magislrate.  An  Act  has  been 
cited  to  us  in  which  the  Legislature  lays  down  that 
thirty  hours  is  the  longest  period  during  which 
oattle  are  to  be  kept  without  water.  Whatever 
my  opinion  mi^ht  be  as  to  whether  or  not  that  was 
too  long  a  period,  we  have  no  evidence  before  us 
to  show  that  parrots  suffer  much  in  the  hot 
weather  from  the  want  of  water,  and  that  they 
require  to  be  supplied  uith  it  during  the  night 
time,  or  within  a  period  of  len  hours.  Of  course 
it  is  not  impossible  that  such  evidence  might  be 
given.  Cruelty  does  not  mean  any  inconvenience 
or  discomfort  incidental  to  travelling  from  one 

?laoe  to  another  which  may  happen  to  the  animal. 
'o  keep  a  bird  in  September  without  water  for 
one  night  is,  without  frittering  away  the  effect  of 
the  statutes,  not  such  cruelty  as  to  be  punish- 
able. The  box  in  which  the  parrots  were  con- 
fined was  found  to  be  sufficient  for  them.  The 
only  evidence  of  cruelty,  and'  so  ground  for  con- 
viction by  the  msgistrate  disclosed  by  this  case 
is,  that  the  birds  seemed  refreshed  by  the  water 
which  they  are  stated  to  have  driiuk  with  a 
relish.    As  to  the  second  point,  I  do  not  think 
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these  birds  were  domestic  animals  within  the 
statntes  cited.  I  do  not  sa^  that  a  parrot  might 
not  become  a  domesticated  animal  when  thoroughly 
tamed  and  accustomed  to  the  society  of  human 
beings,  but  these  were  young  nnacolimatised  birds 
freshly  imported  into  England.  They  are  clearly 
different  rrom  fowls  and  other  poultry,  and  the 
evidence  goes  to  prove  that  they  were  not  tamed 
and  domesticated.  Lastly,  I  am  inclined  to  think 
that  if  there  had  been  any  offence  it  would  have 
been  a  continuing  offence.  If  an  animal  is  put  in 
such  a  position  that  it  might  inflict  great  pain 
upon  it,  and  the  circumstances  are  such  that  it  is 
reasonable  to  suppose  that  the  position  will  not  be 
altered,  as  lon^  as  and  wherever  that  position  is 
maintained,  it  is  a  continuing  offence. 

LiiTDLBT,  J. — As  to  the  first  two  points,  that 
such  sufficient  cruelty  as  to  convict  has  not  been 
made  out  on  the  case,  and  that  these  parrots  were 
not  domestic  animals  under  the  statutes,  I  concur 
with  the  judgment  of  mj  brother  Grove ;  but  on 
the  question  of  jurisdiction  I  have  grave  doubts 
as  to  whether  the  magistrate  had  jurisdiction  in 
this  case  by  reason  of  the  alleged  offence  being  a 
continuing  one.  In  the  case  of  Johnson  v.  Ootatn 
{libi  sup.)  the  continuing  offence  was  an  omission 
on  the  part  of  the  appellant  to  make  an  applica- 
tion at  different  watering  places  for  water  tor  the 
purpose  of  watering  his  cattle,  a  state  of  things 
different  from  that  now  before  us.  The  decision 
of  this  point  is,  however,  not  material  to  our 
judgment. 

'  Appeal  allowed  toith  costs. 

Solicitors  for  the  appellant,  Last  and  Sons,  for 
JBaneU,  Bodway,  and  BaneU,  Liverpool. 
Solicitor  for  the  respondent,  A.  Leslie, 


Thwrsday,  Feb.  24, 1881. 

(Before  Lindlst  and  Lonss,  JJ.) 

BiCHABosoir  V,  Saundbbs.  (a) 

School  Board — Elementary  Education  Act  1876 
(89  &  40  Vict.  c.  79),  sects.  11  and  12^Atten' 
dance  at  school — Parent,  obligation  of. 

An  aitendance  order  was  made  by  a  court  of 
cummary  jurisdiction  and  served  on  the  appeU 
lanf,  ordering  that  **A.  B.  (the  appellant's  child)  do 
attend  (a  specified)  .  .  .  board  school,  and  that 
(the  appellant)  do  see  that  this  our  order  vt  com' 
plied  with." 

The  appeUant  ca%t,sed  his  child  to  attend  the  school 
sp'edfied,  but  did  not  send  with  her  the  school  fees 
payable,  and  she  was  accordingly  refused  admis* 
sion. 

Held,  thai  he  was  not  Uahle  to  a  conviction  under 
sect.  12  of  tlis  Elementary  Education  Act  1876 
(39  and  40  Vict.  c.  79),  for  non-compliance  with 
the  attendance  order. 

Case  stated  under  the  Summary  Jurisdiction  Act 

1879  (42  &  43  Vict.  c.  49). 

The  appellant  was  summoned  at  the  instance  of 
the  respondent,  on  behalf  of  the  School  Board  of 
the  parish  of  Belgrave  in  the  county  of  Leicester, 
under  sect.  12  of  the  Elementary  Education  Ar*^ 
1876  (39  &  40  Vict.  c.  79),  for  that  he,  being  the 
parent  of  a  child  named  Amy  Bichardson,  residing 
within  the  parish  and  subject  to  the  provisions  of 
the  Elementary  Education  Acts,  on  the  14th  Oct. 

1880  unlawfully  did  not  canse  the  said  child  to 

(a)  Beported  by  J.  A.  Foots,  Esq.,  Barrlstor-at-Law. 
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attend  a  Bohool  as  required  by  a  certain  attendance 
order  made  by  a  court  of  sammary  jnrisdiction 
2l8t  Aug.  1880. 

The  attendance  order  in  qnestion  Was  made 
under  sect.  11  of  the  Blementary  Education  Act 
1876  (39  &  40  Vict.  c.  79),  and  was  in  the  follow- 
ing terms  : 

We  do  order  tiie  said  Annr  Biohardson  to  attend  tiie 
board  eohool,  being  a  certified  effieient  BohodL,  at  Belgrave 
in  the  said  oonnty  of  Leioeeter,  eyeiy  time  the  eaid  aohool 
shall  be  open,  and  that  the  said  defendant  (the 
appellant)  do  see  that  this  onr  order  is  oomplied  with. 

The  above  order  had  been  duly  seryed  on  the 
appellant. 

The  justices  oonvicted  the  appellant  and  fined 
him  5«.,  with  imprisonment  for  fire  days  in 
default  of  sufficient  distress. 

It  was  admitted  or  proved  that  the  appellant 
had  caused  the  child  to  attend  the  said  school,  but 
that  he  had  not  sent  wit)i  the  child  the  school  fees ; 
and  that,  in  consequence  of  the  school  fees  not 
haying  been  sent  with  the  child,  she  was  refused 
admission. 

It  was  further  shown  that  the  respondent  had 
on  three  occasions  requested  the  appellant  to 
attend  before  the  school  board  to  obtain  remission 
of  the  fees,  if  he  was  through  poverty  unable  to 
pay  them  (under  sect.  17  of  33  ft  34  Yict.  o.  75), 
but  that  the  appellant  had  refused  or  neglected  to 
attend,  or  had  obtained  no  such  remission. 

The  respondent  stated  that  he  had  inquired  and 
ascertained  in  Aug.  1880,  that  the  appellant  was 
then  unable  to  pay  the  school  fees,  and  further 
that  be  was  satisfied  that  the  appellant  was  out  of 
work  in  Oct.  1880. 

The  justices  convicted  the  appellant,  being  of 
opinion  that  the  child's  attendance  at  the  school 
without  the  school  fees  was  not  a  compliance  with 
the  attendance  order,  and  that  if  through  poverty 
the  appellant  could  not  pay  the  school  fees,  he 
should  have  applied  to  the  school  board  for 
a  remission,  ana  therefore  that  the  appellant  had 
not  used  all  reasonable  efforts  to  comply  with  the 
attendance  order. 

The  question  of  law  for  the  opinion  of  the  court 
was,  whether  the  appellant  was  properly  convicted 
of  not  complying  with  the  attendance  order,  under 
the  circumstances  above  stated. 

A.  P.  Hensman  for  the  appellant,  who  submitted 
that  the  order  had  been  literally  complied  with, 
and  that  there  was  nothing  in  the  Elementary 
Education  Acts  1870,  1876,  to  compel  the  parent 
to  send  the  fees  with  the  child,  was  stopped  oy  the 
Court.  • 

Douglas  WoLlcer  for  the  respondent. — ^There  is  no 
provision  in  the  Acts  to  enable  the  school  board 
to  recover  fees,  and  they  are  therefore  required  to 
be  paid  in  advance.  Sect.  17  of  the  Act  of  1870 
(33  ft  34  Yict.  c.  75)  directs  that  every  child 
attending  a  board  school  shall  pay  a  weekly  fee, 
but  gives  the  school  board  power  to  remit  it  in 
case  of  inability  through  poverty.  The  Act  of 
1876  (39  ft  40  Yict.  c.  79)  first  imposed  on  the 
parent,  by  sect.  4,  the  legal  duty  of  educating  his 
child,  'frnder  sect.  10,  he  may  apply  to  the 
guardians  to  pay  the  fee  for  him,  if  he  is  unable 
through  poverty,  to  pay  it  himself.  Sect.  11  pro- 
vides for  the  making  of  an  attendance  order,  as  in 
the  present  case;  and  secb.  12  enacts  that  the 
parent  may  be  convicted  (as  here)  of  non-compli- 
ance with  an  attendance  order,  if  be  fails  to  satisfy 
the  court  that  he  has  used  all  reasonable  means  to 


enforce  compliance  with  it.  Here  the  appellant 
has  not  used  such  efforts,  for  he  might  have 
applied  to  the  guardians  to  pay  the  fees  for  him, 
or  to  the  school  board  itself  for  a  remission. 

Hensmcmm  repl^. — "Attendance"  in  the  statute 
means  mere  physical  attendance  only.  The  re- 
spondent seeks  to  construe  it  "attendance  with 
the  necessary  fees ; "  but  there  is  nothing  in  the 
statute  to  warrant  auch  a  construction. 

LiNDLET,  J. — This  is  a  case  of  considerable  im- 
portance, though  the  facts  as  stated  are  simple 
enough.  The  question  is  whether  it  is  a  breaoh 
of  an  attendance  order  to  send  a  child  to  a  board 
school  without  pending  with  her  the  fees  which  ia 
this  case  it  is  assumed  were  payable.  The  order 
is  in  the  following  terms  (the  learned  judge  read 
the  order),  but  it  does  not  appear  on  the  face  of  it 
whether  it  was  made  under  a  byelaw  or  under 
sect.  11  of  the  Elementary  Education  Act  1876. 
The  case  states  that  the  appellant  did  cause  his 
child  to  attend  the  school,  that  is,  to  go  to  it.  In 
one  sense,  of  course  that  is  a  compliance  with  the 
order.  The  only  question  is  in  what  sense  the 
word  "  attend*'  is  used  in  the  Act  which  authorises 
the  attendance  order  to  be  made.  The  doubt  that 
I  felt  during  the  argument,  founded  on  the  pro- 
visions of  sect.  10,  which  enable  the  parent  to 
apply  to  the  guardians  to  pay  the  fee  for  him,  is 
now  removed  from  my  mind ;  and  I  am  of  opinion 
that  the  appellant  has  caused  his  child  to  attend 
the  school  within  the  true  meaning  of  the  Act 
Of  course  the  consequence  may  be  tlmt  there  may 
be  some  difficulty  in  compelling  parents  to  pay  the 
fees,  or  to  apply  for  a  remission  of  them,  but  that 
omission,  if  it  exists,  is  not  to  be  remedied  by 
straining  the  language  of  the  statute.  It  is  phuo, 
I  think,  that  the  word  "  attend"  has  ita  natural  and 
prvmAfacie  meaning  throughout  the  various  seo- 
tions.  The  excuses  for  non-attendance,  for  ex- 
ample, referred  to  in  sect.  11,  have  nothing  what* 
ever  to  do  with  nonpayment  of  fees.  I  think  the 
Act  only  means  thac  the  child  must  be  sent  to  the 
school;  and  if  anything  further  is  required,  as 
that  the  child  should  have  a  clean  face  or  money  in 
its  hand,  bye-laws  must  be  made  for  that  purpose. 

LbPES,  J. — ^The  appeUant  has  been  convicted  of 
unlawfully  not  causing  his  child  to  attend  a  oer- 
tain  board  school,  in  compliance  with  an  attend- 
ance order.  It  is  admitted  that  he  did  in  fact  send 
the  child  to  school,  and  also  that  he  did  not  send 
with  her  the  proper  school  fees.  It  is  contended 
that  attendance  without  the  fees  is  no  attendance 
at  all ;  and  that  the  father  has  not  used  all  reason- 
able efforts  to  enforce  compliance  with  the  order, 
because  he  has  neither  applied  to  the  board  to  ob- 
tain remission,  nor  askea  the  guardians  to  pay  the 
fees  for  him.  I  am  unable  to  say  that  '*  attend"  in 
the  statute  has  not  the  ordinary  meaning  of  the 
word,  but  means  "  attend  the  school,  fees  in 
hand."  I  think  that  "  cause  to  attend"  is  equiya- 
lent  to  "  send  to  school,"  and  no  more.  The  diffi- 
cuty  which  is  said  to  exist  as  to  getting  the  fee, 
must,  if  it  exists,  be  provided  fbr  by  the  Legisla- 

'^'®'  0<mvicHon  qtuuhed,  toUk  eosti. 

Solicitor  for  the  appellant,  H,  MoHiagtL 
Solicitors  for  the  respondents,  Qedge  and  Co. 
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Monday,  March  14,  1881. 

(Before  Gbotb  and  Ldsdlby,  JJ.) 

Dudley  Gaslight  Company  (apps.)  v.  Wakuinotok 

(resp.)  (a) 

GasworJes  Olausei  Acts  1847  and  1871  (10  ^  11 
Vict.  c.  15,  «.  49,  and  84  ^  35  Vict.  c.  41,  ee.  1, 
3, 85)— DttdZey  (?a«  Act  1853  (16  Ftc<.  c.  m.),  m.  2, 
28 — Effect  of  subsequent  general  Act  upon  fn*ior 
specicX  Act  incorporating  prior  general  Ad — 
renaUyfor  not  keeping  and  selling  copy  of  annual 
statement  of  accounts — Time  within  which  infor* 
tnation  to  he  laid  for  recovery  of. 

By  sect.  2  of  the  Dudley  Qas  Act  1853  (16  Viet.  c.  ii,\ 
the  Gasworks  Clauses  Act  1847  (10  ^  11  Vict  c.  15) 
is  incorporated  with  thai  Act'.  By  the  Gasworks 
Clauses  Act  1847,  s.  49,  nothing  therein  or  in  the 
special  Act  contained  is  to  exempt  the  undertakers 
from  any  general  Act  reUUvna  to  gasworks  passed 
in  any  future  session  of  Parliament.  By  sect.  1 
of  the  Gasworks  Clauses  Act  1871  (34  Sr  35  Vict. 
e.  41),  "  the  Gasworks  Clauses  Act  184/  and  this 
Act  shall  he  construed  togetlier,  and  the  provisions 
of  this  Act  shall  he  held  to  repeal  and  supersede 
such  of  the  provisions  of  thai  Act  as  are  incon* 
sistent  with  this  Act ;"  and  hy  sect.  3,  "  the  pro- 
visions  of  this  Act  shall  apply  to  every  gas  under' 
taking  authorised  hy  any  special  Act  hereafter 
passed  ..." 

Held,  that  the  Gasworks  Clauses  Act  1671,  heing 
a  general  Act  relcUing  to  gasworks,  applied 
to  the  Dudley  Gas  Act  1853,  wnich  was  a  special 
Act  incorporating  the  Gasworks  Clauses  Act 
1847. 

Per  Lindley,  J. :  Sect.  3  of  the  Gasworks  Clatues 
Act  1871  repeals  sect.  I  of  the  Gasworks  Clauses 
Act  1847,  which  provides  thai  that  Act  shall  not 
apply  to  gas  companies  unless  the  special  Act 
crealing  them  incorporates  that  Act. 

Sect.  35  of  the  Gasworks  Clauses  Act  1871  imposes 
a  penalty  (1)  where  the  undertakers  do  jMtfill  up 
and  forward  to  the  proper  atUhorUy,  on  or  hefore 
the  25th  March  in  each  year,  an  animal  statement 
of  accounts  made  up  io  the  2\st  Deo.  then  next 
preceding,  in  ike  form  specified  in  the  Act,  and  (2) 
wheie  the  undertakers  fail  to  keep  copies  of  such 
annual  statement  of  accounts  and  seU  the  same  to 
any  applicant  at  a  fixed  price  for  ea>ch  such  copy. 
By  sect.  44,  all  penalties  are  io  he  recovered  in 
the  manner  directed  hy  the  Gasworks  Clauses  Act 
1847,  which  incorporates  the  BaHway  Clauses 
Act  1845  (8  Vict,  c  20),  sect  151  of  which  requires 
penalties  to  he  sued  for  wUhin  six  m^mths  next 
after  the  commission  of  ike  offence. 

Hie  appellants,  on  the  24th  May  1880,  were  con- 
victed,  under  sect.  85  of  the  Gasworks  Clauses 
Act  1871,  upon  an  information  charging  that  on 
(he  9rd  March  1880,  they  did  not  keep  and  seU  to 
the  respondent,  at  their  office,  a  copy  of  the  annual 
etcUement  of  accounts  made  up  to  the  Slst  Dec. 
1878,  in  {he  form  preserihed  hy  the  AcL 

Heldf  thai  the  information  W€u  laid  wUhin  the  Ume 
lAfnited  for  the  recovery  of  the  penalty,  as  the 
qffenee  qf  not  keeping  and  selling  a  copy  of  the 
etaiement  of  accounts  was  not  committed  until  a 
copy  was  applied  for,  and  the  appellants  refused 
to  eeU  it. 

Cash  stated  by  jastices  under  20  &  21  Yict.  c.  43. 

The  appelUmts,  on  the  24th  May  1880,  appeared 
to  a  aammons  taken  ont  by  the  respondent,  under 

id)  Beported  hj  W.  E.  QObdom,  £aq^  BarrlBter-at»Law. 


34  &  35  Yiot.  0.  41,  s.  35,  which  charged  that  they, 
on  the  3rd  March  1880,  unlawfully  did  not  keep 
and  sell  to  the  respondent,  who  applied  for  the  same 
at  their  offices,  a  copy  of  the  statement  of  accounts 
of  the  company  made  up  to  the  31st  Dec.  1878,  in 
the  form  and  conlaining  the  particulars  specified 
in  schedule  B.  of  the  Gasworks  Clauses  Act  1871 
(34  &  35  Yict.  c.  41). 

It  was  admitted,  on  the  hearing  before  the 
justices,  that  the  respondent,  on  the  3rd  March 
1880.  applied  at  the  office  of  the  appellants 
for  a  copy  of  the  annual  statement  of  their 
accounts,  made  up  to   the   31st  Dec.  1878,  re- 

Suired  to  be  kept  by  sect.  35  of  the  Gasworks 
'lauses  Act  1871,  and  tendered  the  proper  fee  for 
the  same,  and  that  the  appellants  had  made  default 
in  furnishing  the  same,  beUeTing  that  they  were 
not  required  to  comply  with  the  provisions  of  that 
Act. 

The  Town  of  Dudley  Gk^light  Company  was 
incorporated  by  a  special  Act  of  Parliament  passed 
in  the  year  1853  (16  Yict.  c.  ii.). 

By  sect.  2  of  the  last-mentioned  Act  it  is  enacted, 
"  that  the  Gasworks  Clauses  Act  1847  shall  be 
incorporated  with  and  form  part  of  this  Act." 

By  sect.  49  of  the  Gasworks  Clauses  Act  1847  (10 
&  11  Yict.  c.  1 5),  it  is  enacted,  "  that  nothing  herein 
or  in  the  specisd  Act  contained  shall  be  deemed  to 
exempt  the  undertakers  f^om  any  seneral  Act 
relating  to  gasworks  .  .  .  which  may  De  passed  in 
the  same  session  in  which  the  special  Act  is  passed, 
or  any  future  session  of  Parliament." 

By  sect.  1  of  the  Gasworks  Clauses  Act  1871,  it 
is  enacted  that  "  the  Ghisworks  Clauses  Act  1847 
and  this  Act  shall  be  construed  together  as  one 
Act,  and  the  proyisions  of  this  Act  shall  be 
held  to  repeal  and  supersede  such  of  the  pro- 
visions of  that  Act  as  are  inconsistenc  with 
this  Act;"  and  sect.  3  of  the  same  Act  states 
that  "the  provisions  of  this  Act  shall  apply 
to  every  gas  undertaking  authorised  by  any 
special  Act  hereafter  passed,  or  by  any  pro- 
visional order  made  under  the  authority  of  the 
Gas  and  Waterworks  Facilities  Act  1870,  save 
where  the  said  provisions  are  expressly  varied  or 
excepted  bv  any  such  special  Act  and  provisional 
order;  and  every  such  special  Act  and  provisional 
order  is  in  this  Act  included  in  the  term — the 
special  Act." 

By  sect.  35  of  the  Gasworks  Clauses  Act  1871, 
*'  the  undertakers  shall  fill  up  and  forward  to  the 
local  authority  of  every  district  within  the  limits  of 
the  special  Act,  on  or  before  the  25th  March  in  each 
year,  an  annuid  statement  of  accounts  made  up  to 
the  Slst  Dec.  then  next  preceding,"  in  the  lorm 
specified  in  schedule  B.  to  the  Act  annexed,  and 
then  it  is  further  enacted  that  "  the  undertakers 
shall  keep  copies  of  such  annual  statement  at  their 
office,  ana  sell  the  same  to  any  applicant  at  a  price 
not  exceeding  one  shilling  for  each  such  oopj,"  and 
"in  case  the  undertakers  make  default  m  com- 
plying with  the  provisions  of  this  section,  they 
shall  be  liable  to  a  penalty  not  exceeding  40«.  for 
each  day  during  which  such  default  continues." 

The  Gasworks  Clauses  Act  1871,  sect.  44,  pro- 
vides that  all  penalties  under  the  Act  may  be 
recovered  in  manner  directed  b;^  the  Gasworks 
Clauses  Act  1847,  and  that  Act  incorporates  the 
Bail  way  Clauses  Act  1845  (8  Yict.  o.  20),  as  to  the 
recovery  of  penalties,  sect.  151  of  which  requires 
the  complaint  to  be  made  before  a  justice  within 
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six   months   next   after  the  commission  of  the 
offence. 

It  was  contended  on  behalf  of  the  appellants : 

(1.)  That  by  sect.  3  of  the  above-mentioned  Gkis- 
works  Glanses  Act  1871,  the  operation  of  that  Act 
was  confined  to  every  gas  undertaking  "  authorised 
by  any  special  Act  hereafter  passed/'  and  did  not 
consequently  apply  to  an  undertaking  !ike  that  of 
the  appellants,  authorised  by  and  who  were  incorpo- 
rated and  who  have  acted  and  still  act  under  their 
special  Act  passed  in  1853. 
^  (2.)  That  by  virtue  of  sect.  2  of  the  above-men- 
tioned special  Acts,  incorporating  and  authorising 
the  undertaking  of  the  appellants,  the  Grasworks 
Glauses  Act  1847  applies  to  them  in  its  una- 
mended form,  and  that  they  were  not  and  are  not 
affected  by  the  Gasworks  Ulauses  Act  1871. 

(3.)  That  a  general  Act  of  Parliament,  such  as 
the  Gasworks  Clauses  Act  1871,  does  not  repeal  a 
private  or  special  Act  of  Parliament,  unless  there 
IB  a  special  reference  to  it,  and  the  mere  repeal  or 
alteration  of  the  Act  of  1847  does  not  touch  a 
private  Act. 

(4)  That  the  Legislature  in  passing  sect.  35  of 
the  Gasworks  Clauses  Act  1871  never  intended  to 
impose  a  new  liability  tipon  the  appellants,  so  far 
as  regarded  their  accounts  and  the  mode  of  fur- 
nishing copies  thereof,  more  especially  as  their 
special  Acts  incorporated  the  Act  of  1847,  which 
made  provisions  for  such  accounts. 

(5.)  That  upon  the  true  construction  of  the 
several  Acts,  and  upon  the  facts  above  set  forth,  the 
offence,  if  any,  was  complete  on  the  25th  March 
1879,  and  that  the  summons  taken  out  by  the 
respondent  was  too  late  in  point  of  time. 

(6.)  That  inasmuch  as  the  appellants  had  not 
filled  up  or  forwarded  to  the  local  authority  of 
their  district,  on  or  before  the  25th  March  1879, 
an  annual  statement  of  accounts,  made  up  to  the 
3lBt  Dec.  1878,  and  did  not  and  could  not,  by 
reason  of  their  default,  keep  copies  of  such  state- 
ment, the  only  offence  of  which  they  wore  guilty 
(if  the  Act  applied)  was  the  offence  of  not  filling 
up  and  forwarding  to  the  local  authority  of  their 
district  an  annualstatement  of  their  accounts,  on 
or  before  the  25th  March  1879,  and  that  they  could 
not  be  convicted  for  not  keeping  copies  of  a  state- 
ment which  ndver  was  made  out  or  existed. 

It  was  contended  on  behalf  of  the  respondent : 

(1.)  That  the  appellants'  special  Act  having 
incorporated  the  Gasworks  Clauses  Act  1847,  sect. 
49  of  which  enacts  that  the  undertakers  are  not  to 
be  exempted  from  the  provisions  of  any  future 
general  Act,  the  Gasworks  Clauses  Act  1871  is  of 
necessity  binding  and  conclusive  on  the  company, 
who  are  therefore  required,  under  sect.  35,  to  sell 
copies  of  their  accounts  to  any  applicant.  Sect.  1 
of  the  latter  Act  expressly  makes  this  so  by 
enacting  that  it  is  to  be  construed  with  the  Gas- 
works Clauses  Act  1847  as  one  Act,  and  the  provi- 
sions of  the  Act  of  1871  are  to  repeal  and  supersede 
such  of  the  provisions  of  the  Act  of  1871  as  are 
inconsistent  with  the  former  Act. 

(2.)  That  sect.  3  of  the  Gasworks  Clauses  Act 
1871  makes  the  provisions  of  that  Act  compul- 
Borily  applv  to  all  gas  undertakings  authorised  by 
any  special  Act  passed  thereafter,  whether  such 
special  Act  incorporates  the  Gasworks  Clauses  Act 
1847  or  not,  and  does  not  in  any  way  limit  the 
operation  of  sect.  1  of  the  Act  of  1871  to  such  com- 
panies M  have  already  adopted  the  Act  of  1847. 
(3.)  That  the  offence  charged  in  the  summons 


had  no  relation  to  or  connection  with  the  obliga- 
tion on  the  part  of  the  appellants  of  filling  up  and 
forwarding  to  the  local  authority,  as  provided  by 
sectl  35  of  the  Gasworks  Clauses  Act  1871,  aa 
annual  statement  of  accounts,  but  the  refusing  to 
sell  copies  of  such  accounts  to  any  applicant  was  a 
distinct  offence,  arising  under  another  clause  of 
the  same  section,  and  that  the  commission  of  suofa 
offence  could  not  take  place  until  a  copy  of  the 
accounts  was  applied  for  and  the'  company  refused 
to  sell  it,  and  therefore  the  information  was  laid 
within  six  months  of  the  commission  of  the 
offence. 

The  justices,  being  of  opinion  that  the  conten- 
tions on  behalf  of  the  respondent  were  right,  con- 
victed the  appellants,.and  inflicted  a  fine  of  50L  and 
costs. 

The  questions  for  the  court  were  :  (1),  whether 
the  Gasworks  Clauses  Act  1871  applied  to  the 
appellant  company  so  as  to  require  them  to  keep 
and  furnish  the  said  accounts ;  and  (2),  whether 
the  information  was  laid  within  the  time  limited  by 
the  statute. 

WiUe,  Q.C.  (with  him  Anaiie)  for  the  appellantB. 
— The  information  in  this  case  was  not  lud  within 
the  time  limited  by  the  statute.  The  real  offence 
was  not  making  up  the  accounts  in  the  proper 
form,  and  the  offence  having  been  once  committed, 
the  liability  to  be  proceeded  against  under  sect.  35 
is  limited  to  the  six  months  next  after  the  commis- 
sion of  the  offence.  If  that  were  not  so,  the 
offence  charged  would  be  an  offence  for  all  time, 
and  the  effect  would  be  to  perpetuate  a  penalty  in 
respect  of  which  there  was  a  limitatiion  of  six 
months.  The  essence  of  the  offence  is  not  the 
failing  to  supply  that  which  never  was  in  existence, 
but  it  is  the  making  default  in  keeping  a  copy 
where  the  accounts  have  been  made  out.  Next,aa 
to  the  question  that  the  Act  of  1871  does  not 
apply  to  the  appellants'  special  Act  of  1853.  The 
special  Act  incorporates  in  terms  the  Act  of  1847» 
the  very  object  of  which  was  to  prevent  the  neces- 
sity of  repeating  certain  conditions  imposed  by 
Parliament  in  every  succeeding  gas  Act.  The  Act 
of  1847  and  the  Act  of  1871  are  to  be  construed 
together,  but  the  latter  Act  is  to  be  held  only  to 
repeal  and  supersede  such  of  the  provisions  of  the 
Act  of  1847  as  are  inconsistent  with  the  latter  Act 
Now  sect.  38  of  the  Act  of  1847  makes  provisions 
as  to  the  way  in  which  the  accounts  are  to  be  made 
up  which  are  not  inconsistent  with  the  Act  of  1871. 
The  meaning  of  sect.  1  of  the  Act  of  1871  is,  that 
that  Act  is  not  to  stand  alone,  but  with  the  unre- 
pealed portions  of  other  Ajots  :  (see  also  sect.  3.) 
It  is  a  well-recognised  principle  in  construing  Acts 
of  Parliament  that  a  subsequent  general  Act  is 
not  to  be  construed  to  repeal  a  prior  special  Aoti 
unless  there  are  express  words,  or  the  two  Acts 
are  necessarily  inconsistent : 

Thorpe  v.  Adams,  28  L.  T.  Bep.  K.  S.  810 ;  L.  Bep. 
6  tf.  P.  125. 
The  Act  of  1847  is  not  a  general  Act  relating  to 
gas  companies,  but  i***  is  an  Act  to  shorten  Acts  of 
Parliament.  The  Act  of  1871  was  passed  for  the 
same  purpose,  and  was  intended  to  amend  the 
Act  of  1847,  and  not  to  affect  the  legislation  as  to 
gas  companies  already  in  existence.  If  the  Act  of 
1871  is  a  general  Act  relating  to  gasworks,  it  is 
simply  an  alteration  of  an  existing  code.  He  also 
referred  to 

The  Commereidl  Gae  Company  v.  Bcott,  82  L.  T. 
Bep.  N.  S.  765 ;  10  L.  Bep.  Q.B.  40. 
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R.  Matthewa,  Q.G.  and  A,  T.  Laim-enoe,  for  the 
respondent,  were  not  called  upon. 

Gjlove,  J. — I  am  of  opinion  that  this  conyiction 
should  be  affirmed.  The  two  main  provisions  that 
we  have  to  consider  are  the  Gasworks  Claases  Act 
1871,  sect.  3,  and  the  Gasworks  Glauses  Act  1847, 
sect.  49.  Now  the  Act  of  1847  is  incorporated 
with  the  Act  of  1853,  the  special  Act  by  which  the 
Dudley  Gas  Gompany  were  incorporated,  and  in 
the  Act  of  1871  occurs  the  provision  (sect.  35) 
UDder  which  they  have  been  convicted.  The  com- 
pany have  not  made  up  their  annual  statement  of 
accounts  on  or  before  the  25th  March,  neither 
have  they  kept  any  copies  of  such  statement.  With 
regard  to  the  first  branch  of  the  section,  the 
time  within  which  proceedings  must  be  taken  is 
limited  to  six  months,  and  it  would  therefore  be 
too  late  to  make  that  operative ;  bat  what  is  oou- 
tended  is,  that  never  having  kept  any  copies  at  all, 
and  never  having  made  up  the  accounts  within  the 
meaning  of  the  Act,  the  appellants  are  still  liable 
under  the  second  branch.  It  was  argued  on  their 
behalf  that,  as  they  oould  not  keep  copies  of  what 
did  not  exist,  they  are  exempt  from  the  penalty, 
because,  not  having  fulfilled  the  first,  they  could 
never  fulfil  the  second  branch  of  the  section.  It 
seems  to  me  that  if  the  appellants  choose  to  disable 
themselves  from  performing  the  second  branch  by 
not  performing  the  first,  they  cannot  escape  from 
the  penalty,  which  they  have  incurred  because 
they  have  not  kept  any  copies  of  the  annual 
statement  which  they  ought  to  have  made  up,  and 
are  therefore  unable  to  sell  the  same  to  any  appli- 
cant applying  for  a  copy.  The  next  and  more 
material  question  is  whether  the  special  Act  of 
1853,  which  is  incorporated  with  the  Act  of  1847, 
baa  any  effect  upon  sect.  3  of  the  Act  of  1871,  in 
which  the  word  "  hereafter "  is  used.  Now,  if 
sect.  3  is  read  alone,  without  anything  preceding 
it  which  affects  its  meaning,  it  would,  I  agree,  apply 
only  to  gas  andertakings  authorised  by  a  spf>cial 
Act  passed  after  the  date  of  the  Act  of  1871. 
The  words  of  the  section,  *'  the  provisions  of  this 
Act  shall  apply  to  every  gas  undertaking  hereafter 
passed,"  are  so  far  express,  and  we  have  to  see 
whether  they  apply  to  any  previous  andertakings. 
These  are  not  excludedt  but  the  direct  operation  of 
the  section  relates  to  Acts  "hereafter"  to  be 
passed.  By  sect.  1  of  the  Act  of  1871  *'  The  Gas- 
works Glauses  Act  1847  and  this  Act  shall  be  con- 
eiraed  together  as  one  Act,  and  the  provisions  of 
this  Act  snail  be  held  to  repeal  and  supersede  such 
of  the  prbvisions  of  that  Act  as  are  inconsistent 
with  this  Act"  Now  sect.  3  shows  that  *'  this  Act" 
is  the  Act  of  1871  incorporated  with  all  the  an- 
repealed  provisions  of  the  Act  of  1847.  By  sect. 
49  of  this  last-mentioned  Act,  it  is  providea  that 
*'  nothmg  herein  or  in  the  special  Act  contained 
shall  be  deemed  to  exempt  the  undertakers  from 
any  general  Act  relating  to  gasworks  ....  w^ich 
TOAj  be  passed  in  any  future  session  of  Partia- 
ment,"  tnat  is  to  say,  this  case  applies  to  the 
special  Act  of  1853,  with  which  the  Act  of  1847  is 
incorporated.  I  can  see  nothing  to  limit  the 
operation  of  these  words  in  the  manner  contended 
for  by  Mr.  Wills,  who  says  that  the  Act  of  1871  is 
not  a  general  Act  relating  .to  gasworks.  It  cer- 
tainly seems  to  mo  to  be  in  terms  a  general  and 
not  a  special  Act,  and  it  also  relates  to  gasworks. 
If  the  Act  of  1871  be  a  general  Act  relating  to 
gasworks,  as  it  undoubtedly  is,  then  the  words 
*' nothing  herein  or  in  the  special  Act  contained 


shall  be  deemed  to  exempt  the  undertakers  "  apply 
in  this  case.  The  term  "  undertakers "  is,  as  it 
appears  to  me,  an  express  provision  comprehending 
this  andertaking  of  the  Dudley  Gas  Gompany. 
There  may  be  previous  Acts  not  incorporated  to 
which  the  Act  of  1871  does  not  apply,  but  so  far  as 
concerns  the  undertakings  which  are  subject  to 
the  Act  of  1847,  which,  by  sect.  49,  says  that 
nothing  therein  contained  shall  exempt  such 
undertakings  from  a  general  Act  relating  to  gas- 
works, it  is  clear  that  this  Act  of  1871  does  apply 
to  these  words  with  which  the  Act  of  1853  is 
incorporated.  The  attention  of  the  court  has  been 
called  to  2%e  Oommei'dal  Oas  Company  v.  Scott 
isup,) ;  but  the  decision  in  that  case  turned  upon 
the  intermediate  Act  of  1860,  which  was  passed 
between  the  Acts  of  1847  and  1871,  and  it  there- 
fore became  unnecessary,  so  far  as  that  decision 
went,  to  consider  the  effect  of  sect.  49  of  the  Act 
of  1847.  In  the  course  of  ihe  argument  Lush,  J. 
said  (at  p.  402)  that  "Sect.  1  says  the  Gasworks 
Glauses  Act  1847  and  this  Act  shall  be  construed 
as  one  Act,  and  the  provisions  of  this  Act  are  to 
supersede  such  of  the  provisions  of  the  Act  of 
1847  as  are  inconsistent  with  them.  Surely  by 
that  the  Act  of  1847  stands  amended  not  only  in 
the  staiiute  book,  but  in  every  private  Act  in  which 
It  has  been  incorporated ;"  and  Quain,  J.  also  said : 
"  Sect.  1  amends  the  Act  of  184?  as  incorporated 
with  other  Acts,  and  sect.  3  makes  the  two  Acts 
apply  to  all  future  companies  without  any  incorpo- 
ration being  necessary."  These  statements  are 
important  as  showing  that,  at  all  events,  the  court, 
in  their  decision  on  the  Act  of  1860,  did  not  exclude 
a  decision  like  that  which  we  are  pronouncing 
here,  and  which  I  am  inclined  to  think  would  then 
have  been  pronounced  if  the  Act  of  1860  had  not 
intervened.  I  am  therefore  of  opinion  that  this 
conviction  should  be  affirmed. 

LiNDLET,  J. — I  am  of  the  same  opinion.  What 
we  have  to  do  is  to  construe  three  Acts  of  Parlia- 
ment, two  of  them  beins:  general  Acts  and  the 
third  a  special  one.  The  first  in  point  of  date  is 
the  Gasworks  Glauses  Act  1847,  wmoh  only  applies 
to  such  gas  companies  as  shall  be  anthorised  by 
any  Act  of  Parliament  hereafter  to  be  passed 
which  shall  declare  that  thid  Act  shall  be  incor- 
porated therewith.  The  observation  made  by  Mr. 
Wills  is  therefore  quite  right,  that  the  Act  of  1847 
applies  to  companies  governed  by  special  Acts  of 
Parliament  which  incorporated  that  Act.  The 
present  company  is  one  of  that  character.  The 
special  Act  next  in  point  of  date  was  passed  in  the 
year  1853,  and  amongst  other  Acts  which  are 
incorporated  and  form  part  of  that  Act  is  the 
Gasworks  Clauses  Act  1847.  The  next  step  is  to 
treat  the  Act  ot  1847  as  part  of  the  Act  of  1853, 
and  to  read  the  two  together.  Now,  all  the  clauses 
of  the  Act  of  1847  not  inconsistent  with  the  Act 
of  1853  are  incorporated  in  the  Act  of  1853 ;  and 
there  are  only  two  sections  of  the  Act  of  1847 
which  are  important,  namely,  sect.  38,  which 
relates  to  accounts,  and  sect.  49,  which  says  "  that 
nothing  herein  or  in  the  special  Act  contained 
shall  be  deemed  to  exempt  the  an der takers  from 
any  general  Act  relating  to  gasworks  .... 
which  may  be  passed  in  any  future  session  of 
Parliament."  I  read  that  section  as  being  part  of 
and  incorporated  with  the  special  Act.  The  next 
Act  is  the  Act  of  1871,  which  in  sect.  I  says  "  that 
the  Gkwworks  Glauses  Act  1847  and  this  Act 
shall  be  constraed  together  as  one  Act,  and  the 
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provisionB  of  this  Act  shall  be  held  to  repeal  and 
supersede  such  of  the  provisions  of  that  Aot  as 
are  iDConsistent  with  this  Aot."  Passinf^  on  we 
oome  to  sect.  35  of  the  Act  of  1871,  which  is  not 
inconsistent  with  anything  in  the  special  Act,  and 
would  therefore  primd  facie  apply.  The  argument 
on  behalf  of  the  appellants  is  that  the  Act  of  1871 
does  not  fall  within  the  words  of  sect.  49  of  the 
Act  of  1847;  in  other  words,  that  it  is  not   a 

general  Act  relating  to  gasworks.  It  seems  to  me, 
owever,  that  the  Act  of  1871  is  by  sect.  1  made 
applicable  to  all  ^as  companies  goyerned  by  a 
special  Act  which  incorporated  with  it  the  Act  of 
1847.  By  sect.  ;>,  the  Act  of  1871  is  made 
applicable  to  all  gas  companies  who  shall  be  em- 

fowered  to  make  gasworks  by  special  Act  of 
Parliament,  whether  the  Gksworks  Clauses  Act 
of  1847  or  1871  be  incorporated  or  not.  This  applies 
to  both  classes,  and  there  may  be  n  third  one,  a 
limited  one.  Of  course  there  may  be  gas 
oompanies  governed  by  special  Acts  of  Parliament 
which  do  not  incorporate  the  Gasworks  Glauses 
Act  1847 ;  and  where  that  is  the  case  that  small 
class  of  gas  oompanies  would  not  be  aOected  by 
the  Act  of  1871.  It  is  obvious  that  the  object  of 
sect.  3  was  in  fact  to  repeal,  or,  at  all  events,  not  to 
re-enact  the  first  section  of  the  Act  of  1847,  which 
says  that  that  Act  shall  not  apply  to  gas  com- 
panies unless  the  special  Act  creating  them  in- 
corporates that  Act.  Sect.  3  says  that  the  Aot 
of  1871  is  to  apply  to  all  gas  oompanies  governed 
by  special  Acts  of  Parliament.  The  construction 
of  the  statutes  is  plain  as  soon  as  the  sections  are 
read,  and  the  purport  of  them  is  seen.  With 
respect  to  the  other  point,  I  am  not  at  all  disposed 
to  differ  from  my  brother  Grove  upon  it,  although 
I  had  some  little  doubt  at  first.  1  am,  therefore, 
of  opinion  that  the  conviction  was  right. 

Judgment  for  the  respondent. 

Solicitor  for  the  appellants,  F.  Needham,  for 
Poume  and  Owen,  Dudley. 

SoUoitorfor  respondent,  0.  8,  Warmington,  for 
E.  M,  Warmington,  Town  Glerk,  Dudley. 


March  26  and  April  13, 1881. 
(Before  Stepdbn,  J.) 

FUBHING  V.  ThB  MaTOB  AND  GoBPOBATION  OF 

Ma^ichbsibb.  (a) 

Non'Tepair  of  sewer — Duty  of  corporation  to  cleanse 
and  repair  sewer — Negligence-^Ignorance  of  cor- 
poraiion  a#  to  defect  in  sewer  amounting  to — 
InabtUty  of  corporation  for  injury  caused  hy 
defect  in  sewer — Local  Act — 11  Oeo.  4,  c.  xlvii, 
sect.  68—14  4r  15  Vict.  c.  csix.,  sect.  36. 

A  local  Act  (11  Oeo,  4,  c.  xlvii.  sect.  58)  empowered 
the  Manchester  Improvement  Commissioners  to 
cause  such  sewers  as  they  should  think  it  necessary 
to  he  made,  and  when  made  to  he  repaired  and 
clear^ed.  By  a  subsequent  Act  (6  Vict,  c.  xvii,) 
the  powers  and  properly  of  the  commissioners 
were  transferred  to  and  vested  in  the  defendants. 
Sect.  36  of  14  Jjf  15  Viet.  c.  cxix.  made  it  lawful  for 
the  defendants  from  time  to  time  to  cause  to  he 
constructed  swJi  sewers  as  they  might  think  neces- 
sary, and  also  to  cause  such  sewers  to  he  repaired 
or  cleansed  as  often  as  they  might  deem  proper. 

A  sewer,  some  forty  years  after  U  had  been  con^ 

(a)  Beported  I7  W.  E.  Goedon,  Esq.,  Banister-ftt-Law. 


strucied  by  the  commissioners  under  the  powers  ccn' 
f erred  by  the  local  Act,  and  during  a  violent  thunder- 
storm, hurst  under  a  cellar  which  communicated 
with  a  house  of  which  the  plaintiff  was  owner, 
and,  flooding  the  lower  rooms,  finally  caused  Iks 
whole  of  the  house  to  fall  doum.  In  an  action 
against  the  defendants  for  the  injury  so  caused, 
the  jury  found  that  the  bursting  of  the  sewer  was 
catted  by  defects  in  its  original  construction,  and 
by  the  omission  of  the  defendants  to  take  reason' 
die  means  to  discover  such  defects ;  also  that  the 
ignorance  of  the  defendants  as  to  any  defect  in  the 
sewer  was  due  to  the  omission  on  their  part  to 
take  reasonable  rneans  to  discover  it. 

Held,  that  the  defendants  were  under  a  legal  duty  to 
use  the  powers  given  them  hy  stalute  to  keep  the 
sewer  in  proper  order,  and  from  time  to  time  to 
inform  themselves  as  to  its  condition. 

Held  also,  that  their  private  Acts  gave  them  power  to 
cause  the  sewer  to  be  cleansed  and  repaired,  and 
that  the  common  law  superinduced  upon  thai 
pou>er  a  duty  to  use  it,  and  to  use  aU  reasonaile 
means  to  inform  themselves  whether  there  was 
occasion  to  do  so. 

Held  also,  that  the  findings  of  the  jury  showed  that 
the  defendants  omitted  to  perform  this  duty,  and 
so  were  negligent. 

Motion  fob  judgment. 

This  action  was  tried  before  Stephen,  J.,  at 
Manchester,  at  the  last  assizes  in  Jan.  1881.  The 
following  are  the  facts  of  the  case : 

The  plaintiH  was  the  owner  of  a  house  in  Man- 
chester, and  the  defendants  are  the  Gorporation  of 
Manchester.  During  a  violent  storm  of  rain, 
thunder,  and  lightning  a  sewer  burst  under  a 
cellar  which  communicated  with  the  lower  rooms 
of  the  plaintiflTs  house.  The  rooms  were  flooded 
and  the  outer  wall  blown  out  into  the  river  Irwell, 
which  flowed  past  the  walls  of  the  house.  The  fall 
of  the  wall  brought  down  the  whole  of  the  house, 
which  fell  into  the  river. 

The  action  was  brought  against  the  oorporation 
for  damages,  which  were  agreed  upon  between  the 
parties  in  the  course  of  the  trial. 

At  the  trial  the  principal  question  of  fact  put 
before  the  juiy  was  whether  the  bursting  of  the 
sewer  was  caused  by  a  flash  of  lightniug  or  by  the 
force  of  the  water,  and  the  jury  found  that  it  was 
caused  by  the  water  and  not  by  the  lightning. 

At  the  request  of  the  learned  counsel  the  learned 
judge  put  to  the  jut7  the  following  questions,  and 
received  the  following  answers:  1.  Was  the 
destruction  of  the  house  caused  by  the  bursting  of 
the  sewer  P — ^Yes.  2.  Was  the  bursting  of  the 
sewer  caused  by  defects  in  the  original  construc- 
tion of  the  sewer  P — Tes.  3.  Was  the  bursting  of 
the  sewer  caused  by  the  omission  of  the  defen- 
dants to  take  reasonable  means  to  discover  it? — 
Yes.  4.  Was  the  ignorance  of  the  corporation  as 
to  the  existence  of  any  defect  in  the  sewer  due  to 
any  omission  on  their  part  to  take  reasonable 
means  to  discover  it  P — Yes.  5.  Was  the  bursting 
of  the  sewer  caused  by  the  lightning  ?— No ;  ».e>i 
would  it  have  happened  if  there  had  been  no 
lightning  P — Yes. 

Upon  these  findings  the  learned  judge  left  the 
parties  to  move  for  judgment,  and  they  did  90 
accordingly  on  the  26Dh  March  18&1,  when  the 
case  was  fully  argued. 

By  11  Geo.  4,  c.  xlvii.  a.  58,  power  was  given  to 
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the  Manchester  Improvement  Gommissioners  to 
make  main  sewers,  &c,  and  to  nso,  widen,  and 
enlarge  private  sewers  for  the  purpose  of  00m- 
mnnication,  and  also  to  continue  sewers  through 
inclosed  lands. 

By  6  Vict.  0.  xriL  s.  8,  the  powers  of  the  com- 
missioners were  transferred  to  the  Corporation  of 
Manchester.  By  sect.  4  the  powers  of  the  cor- 
poration are  to  be  executed  by  the  town  council ; 
and  l)y  sect,  b  the  property  of  the  commissioners 
was  vested  in  the  corporation. 

By  14  &  15  Vict.  c.  cxix.  s.  86,  it  was  enacted : 

That  it  Bhall  be  lawful  for  the  oonnoil  from  time  to 
time,  and  at  all  tunes  hereafter,  to  oaooe  snoh  and  bo 
many  common  sewers  and  drains  as  thejr  mav  think 
BoiBoient  and  neoesaary  to  be  oonstmoted  in,  along*,  or 
aoroes  any  of  the  streets  within  the  borough,  and  also  to 
oanse  any  of  the  common  sewers  or  drains  which  now  are 
or  hereafter  shall  be  within  the  borough  to  be  enlarged, 
repaired,  or  cleansed  when  and  so  often  as  they  shall 
deem  proper ;  and  in  case  it  shall  be  found  necessary,  for 
makinff  or  completing  any  such  common  sewers  or  drains, 
it  shall  be  lawful  for  the  council  to  carry  the  same  into 
or  through  any  indoeed  lands  or  grounds  lying  within  the 
borough,  and  also  to  make  use  of  any  prirate  sewers  or 
drains  for  the  purpose  of  forming  a  communication 
between  any  pubuc  sewer,  drains,  or  watercourses,  and  in 
ease  any  such  prirato  sewer  or  drain  shall  not  be  sufficient 
for  the  purpose  aforesaid  to  widen  and  enlarge  the  same. 

0.  BtuseU,  Q.O.  (with  him  Lerescke)  for  the 
plaintiff. — ^The  defendants  under  their  statutory 
powers  were  bound  to  take  charge  of  the  sewer, 
and  to  keep  it  in  good  condition  -. 

FUiehsr  t.  BylancU,  L.  Bep.  3  H.  L.  880 ;  19  L.  T. 

Bep.  N.  8.  2^0 ; 
Borough  qf  Bathurgt  t.  Maepherson,  4  App.  Gas.  256 ; 

48  L.  J.  61,  P.  C. ; 
StnUh  a/nd  Co.  v.  West  Darby  Xoeal  Board,  8  C.P.  Div. 

428;  88 L.  T.  B^.  K.  8.  716; 
Famaby  t.  The  Laneaeter  Canal  Company  ^  11  Ad. 

A  El  228 ' 
Money  DoehB  Trustees  t.  Qihbe,  L.  Bep.  1  H.  L.  98 ; 

L.  T.  W  N.  8.  677 ; 
White  Y.  Hindley  Local   Board,  L.  Bep.  10  Q.  B. 

219;  82 L. T. B^.  N.  8. 460. 

Sir  John  Holker,  Q.O.  and  Heywood  for  the 
defendants. — ^The  case  of  Fletcher  ▼.  Rylande  has 
no  application  here :  if  it  did  apply,  the  corpora- 
tion would  be  liable  whether  negligent  or  not. 
The  doctrine  laid  down  in  that  case  is  merely 
that  a  person  who  does  an  act  which  may 
be  injnrions  to  his  neighbour  is  in  the  character 
of  an  insurer.  In  Dttnn  v.  Birmingham  Oanal 
Company  (L.  Bep.  7  Q.  B.  244 ;  affirmed,  L.  Ben.  8 
Q.  B.  42),  the  court  pointed  out  (at  p.  259),  that 
in  Fletth&r  t.  Bylcmds  it  was  <'hela  that  if  a 
person  aconmulate  on  his  ground  by  artificial 
means  a  Quantity  of  water,  which  if  allowed  to 
escape  on  his  neighbour's  land  will  be  productive 
of  injarjt  he  is  lx>nnd  to  keep  it  in  at  his  peril." 
And  again  (at  p.  260) :  "  There  is  also  this  further 
moat  material  distinction  between  the  case  of 
Fletcher  t.  Bylands  and  the  present.  In  the 
former  the  defendant  in  making  his  reservoir  was 
subject  to  the  common  law  limitation  of  the  right 
of  property,  namely,  that  a  man  in  using  his  own 
must  take  care  not  to  injure  another.  In  the 
present  case  the  company  were  acting  under 
statutory  powers,  which  expresslv  authorised 
them  to  make  and  maintain  the  canal  and  naviga- 
tion, subject  only  to  making  compensation  if 
damage  should  at  any  time  arise  from  the  exercise 
of  their  powers.  These  distinguishing  features  of 
the  present  case,  while  they  exclude  the  applica- 
tion of  the  decision  in  Fletcher  v.  Bylande,  also 


make  it  impossible  on  principle  that  such  an 
action  as  the  present  can  be  maintained."  The 
fact  that  the  statute  vested  the  management  of 
the  sewers  in  the  defendants  would  not  neces* 
sarilv  make  them  insurers  against  damage  caused 
by  their  bursting  : 

CraehneU  v.  Mayor,  ^c.  of  Thetjord,  L.  Bep.  4  C.  P. 

629; 
Hammond  v.  Vestry  of  8t.  Pancreu,  L.  Bep.  9  C.  P. 

816;  80  L.  T.  Bep..K.  8.  296. 

There  is  no  positive  obligation  imposed  by  law 
upon  those  in  whom  a  sewer  is  vested  to  keep  it 
in  repair  under  all  circumstances.  If  the  case  of 
Fletcher  v.  Bylajids  does  not  apply  the  defendants 
are  not  insurers,  and  therefore  would  not  be 
liable  under  all  circumstances.  Then  comes  the 
question,  on  what  will  their  liability  rest  P  Sect. 
86  of  14  &  15  Vict.  c.  cxix.,  has  a  material  bearing, 
because  the??e  may  be  works  of  a  character  which 
cannot  be  periodically  examined,  and  in  such  a 
case  the  defendants  could  not  be  made  liable  if  the 
works  are  not  examined.  The  third  and  fourth 
findings  of  the  jury  do  not  show  negligence.  The 
ignorance  of  the  defendants  was  admitted,  and 
the  obligation  only  arises  when  the  attention  of 
the  corporation  is  drawn  to  the  fact  that  the 
sewer  required  to  be  repaired.  The  words  ''  it 
shall  be  lawful  "  in  sect.  36  of  the  private  Act,  do 
not  impose  any  obligation,  they  merely  mean 
that  the  corporation  "are  to  have  power,  &c.*' 
[Stefhbk  J.  referred  to  Julius  v.  The  Bishop  of 
Oxford,  5  App.  Gas.  214,  at  pp.  225,  241.]  It  is 
clear  that  under  this  statute  no  liability  can  be 
imposed  upon  the  corporation  until  they  have 
become  aware  that  the  sewer  needs  repair.  The 
following  authorities  were  also  referred  to : 

Hcmimersmith  Railway  Company  v.  Brand,  L.  Bop. 

4  H.  L.  171,  201 ;  21  L.  T.  Bep.  N.  8.  288 ; 
Vaughaoh  v.  Taff  Vale  Bailway  Company,  5  H.  &  N. 

679; 
Jones  V.  Festimog  Baikoay  Company,  L.  Bep.  8 

Q.  B.  788;  18  L.  T.  Bep.  N.  8.902; 
Corpora;tion  of  Ya/rmou£h  v.  Qimmions,  10  Ch.  Div. 

518 ;  88  L.  T.  Bep.  N.  8. 881. 

Russell,  Q.G.  in  reply. — It  is  not  necessary  to 
contend  that  the  defendants  are  insnrerst  in  order 
to  make  them  liable.    He  also  cited 

Oeddis  v.  Proprietore  ofBann  Betervoir,  8  App.  Gas. 
480. 

Oi*r.  ado,  tnilL 

April  18.— Stbphik  J.,  after  statins  the  fiMts  of 
the  case  as  given  above,  continued : — it  will  be  con- 
venient in  the  first  place  to  state  the  position  of 
the  corporation  in  relation  to  the  sewers.  In  1830 
an  Act  (11  Geo.  4,  c.  xlvii.)  was  passed  by  which  it 
was  enacted  that  it  should  be  lawful  for  the  Man- 
chestei  Improvement  Gommissioners  to  cause  such 
sewers  as  they  should  think  it  necessary  to  be 
made,  and  when  made  to  be  repaired  and  cleansed. 
In  1843  the  powers  of  the  commissioners  were 
transferred  to  the  corporation,  and  the  property  of 
the  commission  was  vested  in  the  corporation,  and 
it  was  provided  that  the  powers  of  the  commis- 
sioners should  be  exercised  by  the  town  council 
In  1851  it  was  enacted  that  it  should  be  lawful  for 
the  council  from  time  to  time  to  cause  as  many 
sewers  and  drains  as  they  might  think  necessary 
to  be  constructed,  and  also  cause  any  sewers 
within  the  borough  to  be  repaired,  enlarged,  or 
cleansed  as  often  as  they  thought  it  necessary. 
The  drain  which  burst  was  constructed  by  the 
commissioners  forty  years  before  the  accident,  and 
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I  anderstand  the  findings  of  the  jary  to  amount 
to  this,  that  if  the  sewer  had  been  originally 
properly  oonstmcted  it  woald  have  required  no 
repair,  and  would  not  have  burst,  and  that  if  the 
corporation,  the  sewer  being  what  it  was,  had 
taken  reasonable  means  to  inform  themselves  of 
its  condition  and  had  executed  proper  repairs,  it 
would  not  have  burst.    Upon  this  state  of  &c(«  it 
was  contended  for  the  plaintiff  that,  though  the 
corporation  were  not  within  the  rule  stated  in 
Fletcher  v.  Bylands,  according  to  which  a  person  is 
bound  to  protect  others  against  a  danger  which  he 
has  caused  for  his  own  purposes  upon  his  own  land, 
they  were  nevertheless  under  a  legal  duty  of  a 
narrower  kind,  viz.,  a  duty  to  take  reasonable 
means   to   inform   themselves   of   the   state  of 
the  sewer,  and  to  use  the  powers  conferred  upon 
them  by  statute  for  the  purpose  of  preventing 
injuries  which  a  defective  conaition  of  the  sewer 
might  cause.    It  was  contended  that  the  omission 
to  do  this  constituted  negligence,  for  the  effects  of 
which  they  were  answerable  in  damages.    On  the 
other  hand  it  was  argued  for  the  defendants  that 
the  corporation  were  under  no  legal  duty  to  inform 
themselves  as  to  the  state  of  the  &ewer«  but  that 
their  duty  was  only  to  execute  repairs  upon  having 
notice  that  such  repairs  were  required.    A  sreat 
number  of  cases  were  cited  in  the  course  of  the 
argument  before  me ;  but  it  appears  to  me  that 
the  principles  on  which  this  case  ought  to  be 
decided  are  established  by  the  comparatively  small 
number  of  decisions  to  which  I  am  about  to  refer. 
It  was  decided  in  the  case  of  Parnaiby  v.  The 
Laneoiter  Oanal  Company  (11  Ad.  &  El.  223,  and 
see  especially  pp.  242,  24o)  that  when  a  company 
constituted  under  a  private  Act  of  Parliament 
oonstructed  a  canal  for  their  profit  and  opened  it 
to  the  public  on  the  payment  of  tolls,  the  common 
law  imposed  upon  tne  proprietors  a  duty  to  take 
reasonable   care,   as    long    as    they   kept    the 
canal    open    for    the   public   use   of    ail   who 
might   choose  to  navisate  it,  that  they  might 
navigate   it   without   danger  to  their   lives  or 
property.    The  decision  of  the  Court  of  Queen's 
bench  suggests  (see  p.  230),  though  it  does  not 
exactly  state,  that  if  the  companv  has  statntoiy 

Sowers  for  the  purposes  referred  to,  it  is  their 
uty  to  use  them.  The  cases  of  The  Mereey  Docks 
Tnuteee  v.  Qibhs  and  The  Mersey  Docks  Trustees 
Y.  PenhaUow  {uhi  stip.)  carry  the  doctrine  some- 
what further.  The  opinion  of  the  judges  delivered 
in  the  House  of  liords  in  that  case  by  Lord 
Blackbnm  examines  all  the  decisions  at  length, 
and  one  of  the  results  arrived  at  in  the  House  of 
Lords  (which  adopted  to  the  full  the  opinion  de- 
livered by  Lord  Blackburn)  was  that  the  fact  that 
the  trustees  in  whom  the  docks  were  vested  did 
sot  collect  tolls  for  their  own  profit,  bat  merely 
as  trustees  for  the  benefit  of  the  public,  made  no 
difference  in  respect  of  their  liability.  Lord 
Blackburn  stetes  in  one  part  of  the  opinion  re- 
ferred to  (at  p.  110),  that  the  proper  rule  and  con- 
struction of  such  statutes  (namely  statutes  con- 
stituting bodies  of  trustees,  &o.,  for  public  pur- 
poses) is  that  in  the  absence  of  something  to  show 
a  contrary  intention,  the  Legislature  intends  that 
the  body,  the  creature  of  the  statute,  shall  have 
the  same  duties  and  that  its  funds  shall  be 
rendered  subject  to  the  same  liabilities  as  the 
ffeneral  law  would  impose  on  a  private  person 
doing  the  same  thinff.  Two  cases  which  complete 
-vid  supplement  ea^  other  seem  to  me  to  wow 


distinctly  that  these  duties  in  the  case  of  suoh  a 
body  as  the  corporation  of  Manchester  include  the 
use  of  every  power  conferred  upon  them  by  law 
for  the  purpose  of  protecting  all  persons  affected  by 
their  operations  from  being  injured  bjy  them.  These 
cases  are  Cracknell  v.  The  Oorporaiwn  of  Thetford 
(uhi    sup,),   decided    in    1869,    and   Geddis   v. 
Tlie  Proprietors  of  the  Bann  Beservoir  {ubi  sup.)t 
decided  in  1878.    In  the  first  of  these  cases  the 
corporation  of  Thetford  erected  certain  staunches 
in  the  river  Brandon  which  caused  an  accumula- 
tion of  silt  and  the  growth  of  river  weeds,  whereby 
the  plaintiffs  land  was  flooded.    It  was  held  that 
the  defendants  were  not  liable  because  they  were 
justified  in  erecting  the  staunches,  although  their 
erection  caused  silt  to  accumulate,  because  they 
had  no  power,  and  were  therefore  under  no  duty, 
to    cut    the    weeds.      In    Geddis  v.   The  Bonn 
Beservoir,  the  proprietors  were  held  to  be  liable 
because  the  plaintiff's  land  had  been  overflowed 
and  damaged  by  a  flood  caused  by  the  omission  of 
the  proprietors  to  dredge  the  sift  out  of  a  water- 
course which  it  was  held  they  had  a  statutory  duty 
to  keep  in  proper  order.    Lord  Blackburn  in  this 
case  said  (at  p.  455) :  "  No  action  will  lie  for 
doing  that  which  the  Legislature  has  authorised,  if 
it  be  done  without  negligence,  although  it  doe« 
occasion  damase  to  anyone ;  but  an  action  does  lie 
fordoing  that  which  the  Legislature  baa  authorised, 
if  it  be  done  negligently.     And  I  think  that  if  by 
a  reasonable  exercise  of  the  powers,  either  given  by 
statute  to  the  promoters,  or  which  they  nave  at 
common  law,  the  damage  could  be  prevented,  it  is, 
within  this  rule,  '  negligence '  not  to  make  such 
reasonable  exercise  of  their  powers."     These  two 
cases  show,  as  it  seems  to  me,  precisely  what  is  the 
position  of  such  a  body  as  the  corporation  of  Slan- 
chester.    It  is  under  a  legal  duty  to  exercise  what- 
ever legal  powers  it  possesses  for  the  purpose  of 
protecting  persons  from  damage  by  the  works 
which  it  is  under  a  statutory  duty  to  perform. 
But  their  duty  does  not  stop  here*.    It  nas  also 
been  decided  by  two  cases  which  again  complete 
each  other  that  it  is  their  duty  to  use  all  reason- 
able means  to  inform  themselves  of  the  existenoe 
of  an  occasion  for  the  use  of  those  powers.    These 
cases  are  the  Mersey  Docks  cases,  already  referred 
to  for  another  purpose,  and  the  case  of  Ham' 
mond  V.  The   Vestry  of  8l.  Pancras  (uhi  sup.)* 
In  the  Mersey  Docks  cases.  Lord  Granworth,  then 
Lord  Chancellor,  said  (at  p.  122) :  "  In  the  other 
case  (the  case  of  Penhallow)  it  must  be  taken  as 
an  established  fact  that  the  appellanta  had  by 
their  servanta  the  means  of  knowing  the  dan- 
serous  state  of  the  dock,  but  were  negligently 
Ignorant  of  it.    It  is  plain  that,  if  the  appellaate 
are  liable  in  the  former  case,  they  must  be  liable 
also    in  the  latter.     If  the   knowledge  of  the 
existence  of  the  mud  bank  made  them  responsible 
for  the  consequences  of  not  causing  it  to  be  re- 
moved, they  must  be  equally  responsible  if  it  was 
only  through  their  culpable  negligence  that  its 
condition  was  not  known  to  them."    The  case  of 
Hammond   y.  The    Vestry  of  8i.  Panorat  was 
almost  identical  with  the  present  case.    A  sewer, 
the  existence  of  which  was  in  fact  unknown  to  the 
vestry,  though  it  might  have  been  ascertained  by 
reasonable  care  and  inquiry,  became  obatraoted 
and  caused  damage.    The  jury  foand  that  tbe 
obstruction  was  not  known  to  the  vestry,  and  that 
it  could  not  have  been  known  to  them  by  reasmi- 
able  care,  and  it  was  held  that  under  these  oir- 
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oamstanoes  they  were  nob  liable.  Upon  these 
antborities  I  hold,  first,  that  the  corporation  of 
Manchester  were  nuder  a  legal  duty  to  nse  saoli 
powers  as  the  statute  f^ave  them  to  keep  the  sewer 
in  proper  order,  and  from  time  to  time  to  inform 
themselves  as  to  its  condition;  and,  secondly, 
that  14  &  15  Yict.  o.  oziz.,  s.  86  (priyste  Act),  and 
11  G^.  4,  a  zlvii.,  s.  58  (private  Act)  gave  them 
power  to  canso  the  sewer  to  be  cleans^  and  re- 
paired, and  that  the  common  law  snperindnoed 
npoo  that  power  a  dnty  to  nse  it,  ana  to  nse  all 
reasonable  means  to  inform  themselves  whether 
there  was  occasion  to  do  so.  Thirdly,  that  the 
findings  of  the  jury  show  that  the  corporation 
omitted  to  perform  this  duty,  and  go  were  negli- 
gent. Accordingly  1  give  judgment  for  the  plain- 
tiff for  the  amount  of  damages  agreed  on  between 
the  parties,  with  costs. 

Judgment  for  the  plaintiff. 

Solicitors  for  the  plaintiff,  OunUffe,  Beaumont, 
and  Davenfort,  for  Hinde,  Milne,  and  Sudlow, 
Manchester. 

Solicitor  for  the  defendants,  B.  F,  Auetin  for 
W,  H,  Talbot,  deputy  town  clerk,  Manchester. 


Friday,  March  25, 1881. 

(Before  Linslet  and  Mathew,  JJ.) 

HoLLnfGBOTTBiiE  IJnion  (spps.)  V,  West  Hak  IJnion 

(resps.)  (a) 

Settlement  of  children  under  sixteen — DerivaHve 
eeldement  of  pa/rent — 39  Sf  40  Vict,  o.  61,  e,  35. 

A  widow  and  her  four  legitimate  children  under 
sixteen  yeare  of  age  were  ordered  to  he  removed 
together  to  the  parish  of  the  mother's  settlement 
derived  from  her  deceased  husband's  father,  the 
children  having  been  bom  in  a  different  parish. 

Held,  upon  a  case  stated,  that  these  children  took  the 
settlement  of  their  widowed  mother  umder  the 
-fyrsi  part  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act  1876,  sect.  35,  and  were  not 
afeeted  by  the  last  part  of  the  section ;  and  that  the 
order  was  right. 

This  was  a  special  case  stated  by  the  quarter 
sessions  of  the  county  of  Essex  upon  an  appeal 
against  an  order  of  removal,  whereby  the  last 
legal  settlement  of  Sarah  Thorndycraft  and  her 
four  children  was  adjadged  to  be  in  the  parish  of 
Sutton  Valence  in  the  appellant  union,  and  it  was 
ordered  that  the  said  mother  and  children  should 
be  removed  from  the  respondents'  to  the  appel- 
lants' union. 

The  onarter  sessions  affirmed  the  said  order  of 
renaova),  snbject  to  a  case  of  which  the  following 
are  the  material  facts : 

In  1804  John  Thorndycraft  the  elder,  father-in- 
law  of  the  panper  Sarah,  and  grandfather  of  her 
fonr  children,  was  born  in  the  parish  of  Satton 
Valence  in  the  appellants'  nnion. 

In  1835  John  Thorndycraft  the  younger,  the 
son  of  the  above,  was  bom  in  the  parish  of  Hack- 
ney, away  from  the  unions  of  both  the  appellants 
and  respondents. 

In  1866  the  said  John  Thorndycraft  the 
younger  in  the  said  parish  of  Hackney  was 
married  to  the  pauper  Sarah  ;  and  their  fonr  chil- 
dren the  other  panpers  are  now  under  sixteen 
years  of  age,  two  of  them  being  nuder  seven 
years. 

(a)  Bcported  by  M.  W.  VoKsLLim,  Esq.,  Bftrrlster-at-Lftw. 
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In  1875  the  said  John  Thorndycraft  the  younger 
died,  neither  he  nor  his  father  having  acquired 
any  settlement. 

It  was  admitted  that  Sarah  Thorndycraft,  the 
pauper  and  widowed  mother  of  the  other  paupers, 
was  legally  settled  in  the  parish  of  Sutton  valence 
in  the  appellants'  union,  havins  derived  that 
settlement  from  her  husband,  who  had  derived 
it  from  his  father. 

The  question  for  the  court  was  whether  by 
sect.  35  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act  1876  (39  A  40  Vict,  c  61),  the 
settlement  of  the  four  pauper  children  followed 
that  of  the  widowed  motner,  or  whether  the  chil- 
dren must  each  be  deemed  to  be  settled  in  the 
parish  in  which  he  or  she  was  bom. 

The  said  35th  section  is  as  follows : 

No  person  shall  be  deemed  to  have  derived  a  settle- 
ment from  any  other  person,  whether  by  parentage, 
estate,  or  otherwise,  exoept  in  the  oaae  of  a  wife  from  her 
hnaband  and  in  the  oaae  of  a  ohild  nnder  the  age  of  six- 
teen, which  ohUd  shall  take  the  settlement  of  ita  father 
or  of  ita  widowed  mother  as  the  oaae  may  be  np  to  that 
age  and  shall  retain  the  settlement  ao  ti^en  nntil  it  shall 
aoquire  another. 

An  illegitimate  child  shall  retain  the  settlement  of  its 
mother  nntil  sntib.  child  acqnirea  another  aetUement.  If 
any  child  in  this  section  mentioned  ahall  not  have 
acquired  a-  settlement  for  itaelf ,  or,  beinff  a  female,  ahall 
not  have  derived  settlement  from  her  nnahand,  and  it 
cannot  he  ahown  what  aettlement  anch  child  or  female 
derived  from  the  parent  without  inqniring  into  the  deri- 
vative aettlement  of  anch  parent,  anch  onild  or  female 
ahall  be  deemed  to  be  aettled  in  tiie  pariah  in  which  he  or 
she  waa  bom. 

PhUhrick,  Q.G.  and  WooUett  argued  for  the 
respondents. — ^These  children  are  provided  for  by 
the  first  clause  of  the  section :  each  is  "  the  case 
of  a  child  under  the  age  of  sixteen,  which  child 
shall  take  the  settlement  of  its  father  or  of  its 
widowed  mother,  as  the  case  may  be,  up  to  that 
age,  and  shall  retain  the  settlement  so  talken  until 
it  shall  acquire  another.*'  Here  is  the  case  of  a 
widowed  mother,  whose  settlement  these  children 
must  take.  It  is  not  affected  by  the  last  clause 
of  the  section,  which  relates  no  doubt  to  illegiti- 
mate as  well  as  legitimate  children,  as  has  been 
held  in  the  case  of  Manchester  Overseers  v.  St. 
Pancras  (L.  Rep.  4  Q.  B.  Div.  409),  and  to  all  such 
children  whose  parents'  derivative  settlement 
must  be  inquired  into.  It  cannot  have  been  the 
object  of  the  section  to  separate  children  of  this 
age  from  their  parents,  nor  from  each  other, 
wnich,  if  the  last  clause  applied,  would  happen  to 
children  born  in  different  unions.  The  last  clause 
may  apply  not  only  to  illegitimate  children,  as  in 
the  case  cnted,  but  also  to  legitimate  children 
whose  settlements  have  to  be  inquired  into  inde- 
pendently, as  in  Woodstock  Union  v.  8t,  Pancras 
(L.  Bep.  4  Q.  B.  Div.  1).  Here  neither  of  these 
cases  is  in  point. 

Kingsford  for  the  appellant. — Here,  in  the 
words  of  the  last  clause  of  the  35th  section,  "  it 
cannot  be  shown  what  settlement  such  child  or 
female  derived  from  the  parent  without  inquiring 
into  the  derivative  settlement  of  such  parent." 
This,  therefore,  overrules  or  limits  the  application 
of  the  previous  parts  of  the  section,  and  the 
settlements  of  these  children  must  be  in  the 
parish  in  which  they  were  born.  This  is  the 
effect  of  the  decision  in  Manchester  Overseers  r, 
St,  Pancras,  and  also  of  Westbury-on- Severn  v. 
Barrow-in-Furness  (L.  Bep.  3  Ex.  Div.  88).  The 
object  of  this  amendment  in  the  law  was  merely 
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to  put  an  end  to  the  expense  and  trouble  of 
tracing  derivative  settlements.  The  conseqaence 
in  separating  children  from  their  parents  was  not 
considered,  nor  is  that  conseqaence  more  frequent 
now  than  nnder  the  old  law. 

LiHDLST,  J. — I  am  of  opinion  that  the  decision 
of  the  jostioes  was  correct.  There  is  not  so  much 
difficulty  in  sect.  35  as  at  first  sight  might  appear. 
That  section  is  divisible  into  three  branches.  The 
first  abolishes  derivative  settlements,  except  in 
certain  oases,  of  which  we  are  only  concerned  with 
those  relating  to  children.  Confining  my  remarks 
to  children,  the  section  deals  with  tluree  cases. 
The  first  case — that  of  children  under  sixteen  who 
have  either  a  father  or  a  widowed  mother,  must 
plainly  be  legitimate,  because  an  illegitimate  child 
has,  in  view  of  the  law,  no  father  and  no  widowed 
mother ;  and,  with  respect  to  this  class,  the  first 
branch  of  the  section  says  that  such  a  child  **  shall 
take  the  settlement  of  its  father  or  its  widowed 
mother,  as  the  case  may  be."  This  involves  the 
assumption  that  the  child  has  a  father  or  a  widowed 
mother  who  is  alive.  The  second  branch  of  the 
section  deals  with  illegitimate  children  only,  and 
sajrs  nothing  about  being  under  sixteen.  The 
third  clause  applies  to  "  any  child  in  this  section 
mentioned,  and  has  been  construed  in  Mancheeter 
Overseers  v.  8t  Pancras  to  include  illegitimate  as 
well  as  legitimate  children.  We  must  read  the 
third  clause  so  as  to  make  it  consistent  with  the 
first.  The  third  clause  applies  to  children  under 
sixteen,  not  fslling  within  the  first  clause,  and 
also  to  illegitimate  children,  whether  under  or 
oyer  sixteen.  The  present  is  a  case  specifically 
provided  for  by  the  first  clause  of  the  section,  it 
u  a  case  of  legitimate  children  under  sixteen  and 
having  a  widowed  mother.  The  first  clause  says 
that  such  children  shall  take  the  settlement  of 
their  widowed  mother.  The  rest  of  the  section  is 
'general,  and  there  is  nothing  in  it  to  force  us  to 
deal  with  legitimate  children  under  sixteen  and 
having  a  widowed  mother,  otherwise  than  as  pro- 
Tided  for  by  the  first  dause. 

Matbxw,  J. — I  am  of  the  same  opinion.  It 
seems  to  mo  the  latter  part  of  sect.  35  is  intended 
to  aipply  to  cases  where  you  cannot  ascertain  the 
settlement  of  the  children  in  the  manner  pointed 
out  in  the  earlier  part  of  the  section,  that  is, 
b^  finding  the  settlement  of  the  father  or 
widowed  mother.  When  you  would  have  to  enter 
upon  an  independent  inquiry  as  to  the  derivative 
settlement  of  the  parent,  not  for  the  purpose  as 
here  of  finding  the  settlement  of  that  parent,  but 
in  order  to  find  the  settlement  of  the  child,  this  is 
not  to  be  undertaken,  but  the  birthplaoe  of  the 
child  shall  be  its  place  of  settlement. 

Solicitors  for  appellants,  Kvn^sford,  Borman, 
and  Co.,  for  Beale  and  Hoaret  Maidstone. 
Solicitor  for  respondents,  JP.  E.  HiUeary. 


Friday,  May  13, 1881. 

(Before  Lord  Colbridoe,  G.J.,  Fixu)  and  Boweh, 

JJ.) 

Beg.  V,  Duncan,  (a) 

New  trial — Indictment — ObstrueHon  of  highway^ 
Acquittal — Practice  and  jwrisdictum. 

Upon  the  trial  at  assizes  of  an  indictment  for 
ohstrtusHng  a  highway,  removed  by  certiorari 
into  the  Queen*s  Bencn  Bivision,  the  jury  came 
to  a  special  finding,  upon  which  a  verdict  of  not 
guiUu  was  entered.  A  rule  nisi  for  a  new  trial, 
on  the  grounds  of  improper  admission  of  eoi' 
dence,  misdirection,  ana  the  verdict  being  against 
the  weight  of  evidence,  having  been  obtained  by 
the  proseciUor : 

Held,  that  it  was  contrary  to  the  established 
practice  of  the  court  to  grant  a  new  trial  whan 
the  defendant  has  been  in  peril  of  imiprisonment ; 
and  that  it  w<is  therefore  not  within  its  jurisdi^' 
tion  to  males  this  rule  absolute. 

This  was  an  indictment  for  obstructing  a  high- 
way which  had  been  removed  by  certiorari  into 
the  Queen's  Bench  Division,  and  tried  at  Win- 
chester during  the  last  winter  assizes  by  a  special 
jury  before  Baggallay,  L.J.  The  main  auestioa 
disputed  upon    the    evidence   was    whether  the 

glaice  upon  which  the  defendant  had  admittedlv 
uilt  an  obstruction  had  ever  been  a  public  road. 

The  jury  found  that  there  was  once  a  road  at 
this  place,  but  that  the  improvements  which  the 
defendant  had  made  were  not  of  material  damage 
to  the  public. 

The  counsel  on  each  side  claimed  this  finding 
as  a  verdict  for  their  respective  clients,  and  the 
counsel  for  the  prosecution  further  claimed  that 
this  finding  should  be  entered  as  a  special  verdict- 
bat  at  the  learned  judge's  direction  a  verdict  of 
not  guilty  was  entered  upon  the  record. 

On  the  28th  Feb.  Collins,  Q.O.,  for  the  prose- 
cution, obtained  a  rule  nisi,  calling  upon  ^  the 
defendant  to  show  cause  why  the  verdict  obtained 
for  him  at  the  last  winter  assises  holden  at  Win- 
chester in  and  for  the  county  of  Southampton, 
should  not  be  set  aside,  and  a  new  trial  had  upon 
the  grounds  (1)  That  the  learned  judge  impro- 
perly admitted  evidence  to  the  effeot  that  the  said 
defendant  had  improved  certain  roads  and  fences, 
being  no  part  of  the  road  in  dispute;  (2)  That 
the  leamea  judge  misdirected  the  jury  in  telling 
them  that  thev  might  take  into  consideration  the 
alterations  and  improvements  made  by  the  defen- 
dant to  another  road,  when  they  were  oonsidering 
the  question  whether  the  road,  the  subject  of  the 
indictment,  was  obstructed  or  materially  ob- 
structed ;  and  (3)  That  the  yerdiot  was  against  the 
weight  of  evidence. 

Charles,  Q.B.  and  BuUen,  for  the  defendsnt» 
showed  cause. — Obstructing  a  highway  is  an 
offence  for  which  the  punishment  is  a  fine  or  im- 
prisonment, or  both ;  it  is  therefore  within  the 
rule  of  practice  that  there  can  be  no  new  trial  in 
a  criminal  proceeding  after  a  yerdict  of  not 
guilty.  In  keg.  y.  BusseU  (8  E.  &  B.  942),  upon 
an  indictment  for  obstruoting  a  navigation,  the 
jury  found  that  the  defendant's  erection,  althoo^h 
a  nuisance,  was  not  sufficiently  so  to  render  the 
defendant  criminally  liable,  and  the  judge  directed 

(a)  Baported  liy  M.  W.  HoKulab,  Em}..  Btniilflr^tXAw. 
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an  acquittal.  That  is  praotically  the  same  as  the 
findini;^  of  the  jary  here.  The  Court  of  Queen's 
Bench  disoharp;ed  a  rule  nisi  for  a  new  trial,  and 
Lord  Campbell  said  (p.  950) :  "  The  ground  of  my 
decision  is,  that  this  is  a  criminal  proceeding,  and 
that  the  defendant  ought  not  to  be  twice  put  in 
peril  for  the  same  cause.  That  rests  upon  a  maxim 
of  English  law,  which  will,  I  hope,  always  be  held 
sacred.  T,  for  my  own  part,  reprobate  the  recent 
speculations  as  to  the  propriety  of  granting  a  new 
trial  after  acquittals  for  felony  and  murder.  If 
there  be  an  improper  conviction,  it  should  be  set 
aside,  but  I  hope  the  same  practice  will  never 
prevail  in  the  case  of  an  acquittal."  This  decision 
was  approved  and  followed  in  Eteg.  v.  Johnson  (2 
E.  A  E.  613),  an  alleged  obstruction  to  a  highway, 
although  the  judge,  who  tried  the  indictment, 
report^  his  dissatisfaction  with  the  verdict  of 
acquittal. 

Collins,  Q.C.  and  Warry,  for  the  prosecution, 
supported  the  rule. — In  both  the  cases  upon  which 
the  defendant  relies,  an  exception  is  expressed 
with  regard  to  misdirection  of  the  judge  at  the 
trial;  here  the  rule  has  been  obtained  on  the 
grounds  of  improper  reception  of  evidence 
and  of  misdirection.  [Lord  Coleeidge. — ^But 
how  can  we  consider  those  grounds  P]  It  seems 
to  have  been  the  practice  as  far  back  as  1802  to 
grant  new  trials  upon  acquittals  in  cases  of  non- 
repair: 

Rex  T.  West  Biding  of  Torkshire,  8  East,  854. 

And  in  Beg,  v.  Ohorlmf  (12  Q.  B.  515)  a  rule  for  a 
new  trial  was  made  absolute  where  the  defendants 
were  acquitted  upon  an  indictment  for  obstructing 
a  highway.  [Lord  Coleridge. — It  appears,  how- 
ever, that  the  rule  was  amended  to  the  form  of 
staying  the  judgment,  upon  a  doubt  concerning 
this  very  quos  jion.]  There  is  a  reference  in  the 
note  (p.  515)  to  the  case  of  Beg.  v.  Leigh  (10  A.  A 
E.  S98)  where  this  question  arose,  and  a  new  trial 
was  granted.  [Lord  Colekidgs. — ^That  was  a  case 
of  noQ -repair.  There  is  no  case  apparently  of  a 
new  trial  where  there  had  been  an  acquittal  upon 
a  charffe  which  might  have  resulted  in  imprison- 
ineiit.j 

Oharles,  (^C.  called  attention  to  Beg,  v.  Scaife 
(17  Q.  B.  Div.  238  and  18  Q.  B.  Div.  773),  where 
there  was  a  new  trial  upon  an  acquittal  even  of 
felony ;  but  that  oaso  was  in  effect  overruled  by 
Beg.  Y.  Bmirand  (L.  Bep.  1  P.  C.  520). 

Lord  CoLXBiDGE,  O.J. — ^I  think  we  cannot  inter- 
fere in  this  case.  The  practice  in  matters  of  this 
kind  seems  to  have  been  settled  for  centuries,  and, 
in  my  opinion,  we  have  no  jurisdiction  to  alter  it. 
With  one  single  exception,  no  new  trial  has  ever 
been  granted,  as  far  as  we  can  find,  where  a  defen- 
dant has  been  at  his  first  trial  in  peril  of  imprison- 
ment. The  single  exception  is  Beg,  v.  Scaife, 
which  was  a  case  for  felony ;  but  not,  I  think,  on 
that  account  of  any  greater  or  less  weight  as  an 
authority  here.  The  Court  of  Queen's  Bench, 
consisting  of  Lord  Campbell,  Fatteson,  Coleridge, 
and  Erie,  JJ.,  made  a  rule  absolute  for  a  new 
trial  of  an  indictment  for  robbery  with  violence, 
which  had  been  removed  by  certiorari  from 
quarter  sessions  to  assizes.  There  were  three 
prisoners,  and  two  of  them  had  been  convicted  ; 
the  third,  who  had  been  accjuitted,  had  procured 
the  absence  of  one  of  the  witnesses,  whose  depo- 
sition was  read  against  all  the  prisoners.   The  new 


trial  took  place  at  the  quarter  sessions,  and  all 
three  prisoners  were  convicted  and  sentenced  to 
ten  years'  transportation.  This  case,  however,  was 
considered  at  great  length  in  Beg.  v.  Bertrand,  an 
appeal  in  a  case  of  felony  from  New  South  Wales ; 
and  Sir  John  Coleridge,  who  delivered  the  judg- 
ment of  the  Privy  Council,  expressed  disapproval 
and  regret  in  respect  of  the  Queen's  Bench  deci- 
sion in  which  he  had  taken  part,  and  declined  to 
follow  it.  Further,  it  has  never  been  followed  in 
the  practice  of  this  court,  and  I  think  we  may 
now  consider  that  it  is  entirely  overruled.  The 
motion  for  a  new  trial  in  the  present  case  is  there* 
fore  absolutely  without  authority ;  and  although  of 
conrse  the  Legislature  may  think  fit  to  alter  the 
long  established  practice  of  this  court,  and  to  give 
power  to  grant  a  new  trial  in  a  criminal  matter 
after  an  acquittal,  yet  it  seems  to  me  that  we 
have  no  jurisdiction  to  do  anything  but  carry 
it  out.  We  can  but  stand  by  an  unbroken  rule 
of  practice. 

Field  and  Bowbn,  JJ.,  conoarred. 

Bule  discharged. 

Solicitors  for  prosecution,  Knight  and  Ward. 
Solicitors  for  defendant,  Swann  and  Oo.,  for 
Foster,  Aldershot. 


Satwrday,  Ma/rch  5, 1881. 

(Before  Field  and  Makistt,  JJ.) 

SoTHBBOK  (app.)  V.  Scott  (resp.).  (a) 

Bastardy  ^Affiliation  order — Marriage  of  mother 
subsequently — Liability  of  putative  faiher  to  con- 
tinue  payment  under  the  ordtr — 4  i"  5  WiU.  4,  c. 
76.  s.  72—7  ^  8  VioL  c.  101,  s.  5—35  ^  36  Vict, 
c.  65,  s,  3. 

A  putative  fcUher  who  has  made  payments  under  an 
order  of  maintenance  is  not  absolved  from  Zta- 
biUly  to  continue  to  pay  the  same  by  reason  of 
the  subsequent  marriage  of  the  mothei\ 

This  was  a  case  stated  by  justices  under  20  A  21 
Yiot.  0. 43. 

1.  On  the  30th  ^ug.  1875  an  order  was  made  at 

gitty  sessions  by  justices  for  the  county  of 
urnam,  wherebv  the  appellant  was  adjudged  to 
be  the  putative  father  of  a  bastard  child  of  the 
respondent,  who,  at  the  date  of  the  birth  thereof 
and  of  such  order,  was  called  Mary  Jane  Day,  and 
was  a  single  woman.  By  the  order  it  was  ordered 
that  the  appellant  should  pay  to  the  respondent, 
the  mother  of  the  child,  so  long  as  she  should  live, 
Ac.  the  sum  of  29.  weekly  for  the  mainticnanoe  and 
education  of  the  said  child  until  the  said  child 
should  attain  the  age  of  thirteen  years  or  should 
die. 

2.  The  appellant  had  due  notice  o(  the  order, 
and  from  time  to  time  made  sundry  payments 
to  the  respondent  pursuant  to  the  order,  but 
having  neglected  and  refused  for  the  reasons 
hereinafter  stated  to  continue  such  payments, 
information  and  complaint  were  made  on  the 
18th  Sept.  1880,  before  a  justice,  setting  forth  the 
fact  of  the  order,  and  tluit  the  payments  thereby 
directed  to  be  made  had  not  been  made  accord- 
ing thereto,  and  that  there  was  then  in  arrear 
the  sum  of  10«.,  being  the  amount  of  five  weeks' 
payments. 

(a)  Beported  bj  W.  P.  Eyebslsy,  Esq.,  Barrister-at-Law. 
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8.  Upon  Bach  information  and  complaint  a 
warrant  was  issaed  for  the  apprehension  of  the 
appellant  for  disobedience  to  the  order,  and  he  was 
brought  before  the  jnstices  in  petty  sessions  on 
the  2nd  Oct.  1880. 

4.  It  was  proved  at  the  hearing  that  subsequent 
to  the  date  of  the  order  the  respondent  became  the 
wife  of  Bobert  Soott,  who  was  still  living.  No 
evidence  was  given  that  the  said  Bobert  Scott,  the 
husband  of  the  respondent,  had  or  had  nob  the 
ability  aud  means  of  maintoining  and  educating 
the  bastard  child. 

5.  The  justices  gave  judgment  against  the  ap- 
pellant, beiug  of  opinion  that  he  was  liable  to 
make  the  payments  under  the  order,  and  decided 
that  he  haid  not  shown  cause  why  the  sum  of  10s. 
should  not  be  paid. 

The  question  for  the  opinion  of  the  court  was, 
whether  upon  the  above  facts  the  marriage  of  the 
respondent  subsequent  to  the  date  of  the  order 
haa  the  effect  of  revoking  such  order  or  of  sus- 
pending it  daring  the  continuance  of  the  marriage, 
and  of  relieving  the  appellant  from  liability  to 
make  payments  thereunder. 

By  4.  &  6  Will.  4,  o.  76,  s.  57, 

Every  man  who,  from  and  after  the  paasin^  of  this 
Act,  shall  marry  a  woman  having  a  child  or  children  at 
the  time  of  saoh  marriage,  whether  snch  child  or  children 
he  legitimate  or  illegitmiate,  shall  be  liable  to  maintain 
such  child  or  children  aa  a  part  of  hia  family. 

By  7  <fe  8  Yict.  c.  101,  s.  5  (repealed  by  35  A  36 
Yict.  c.  65,  first  schedule), 

Provided  always  that  no  order  for  the  maintenance  or 
support  of  any  bastard  child  shidl,  except  for  the  purpose 
of  recoverv  of  money  previously  dne  under  snch  order, 
be  of  any  lorce  or  valiaily  after  the  child  in  respect  of 
whom  it  was  made  has  attained  the  aae  of  thirteen  years, 
or  after  the  marriage  of  the  mother  of  such  child,  or  after 
the  death  of  snch  child. 

By  35  &  86  Yiot.  c.  65,  s.  3, 

Any  single  woman  who  may  he  with  child,  or  who  may 
be  denvered  of  a  bastard  chud  after  the  passing  ol  this 
Act,  may,  either  before  the  birth  or  at  anv  time  within 
twelve  months  from  the  birth  of  such  child,  or  at  any 
time  thereafter,  upon  proof  that  ihe  man  aJleored  to  be 
the  father  of  such  child  has  within  the  twelve  months 
next  after  the  birth  of  snch  child  paid  money  for  its 
maintenance,  make  application  for  a  summons  to  be 
served  upon  the  man  alleged  by  her  to  be  the  father  of 
such  ohila. 

Oock  for  the  appellant. — The  question  raised 
for  the  opinion  of  the  court  is,  whether,  when  a 
sinj^le  woman  obtains  an  affiliation  order  under 
which  money  is  paid  by  the  putative  father,  and 
Bub8e<j[uently  marries,  such  putative  father  remains 
Ftill  liable  for  the  support  of  the  bastard  child. 
Now,  as  there  is  no  longer  aoy  liability  on  the 
part  of  the  respondent  to  maintain  her  bastard 
child,  so  there  is  no  longer  any  need  for  this 
order  to  continue  in  force.  There  is  no  liability 
of  the  putative  father  to  the  husband  of  the 
married  woman.  Under  4  <fe  5  Will.  4,  c.  76,  the 
husband  is  liable  for  the  support  of  the  child ;  and 
formerly  the  charge  on  the  putative  father  was 
for  the  benefit  of  the  parish,  and  now  it  is  for  the 
benefit  of  the  single  woman.  Though  the  pro- 
vision in  7  &  8  Yict.  o.  101,  s.  5,  that  no  order  for 
the  maintenance  of  a  bastard  child  should  be  of 
force  after  the  marriage  of  the  mother,  is  repealed 
by  35  &  36  Yiot.  c.  65,  it  was  never  intended  that 
such  payments  should  continue.  In  Siacey  v. 
LinteU  (40  L.  T.  Bep.  N.  S.  553 ;  L.  Bep.  4  Q.  B. 


Div.  291;  48  L.  J.  109,  M.O.)  Lush,  J.  s^d: 
"  1  think  the  only  effect  of  this  omission  is  to 
prevent  an  order  duly  made  from  becomiog 
wholly  void  on  the  marriage  of  the  mother,  and 
to  leave  it  in  the  discretion  of  the  justices  to  allow 
the  order  to  continue  until  the  child  has  reached 
the  prescribed  age."  That  case  does  not  apply  to 
this,  because  there  the  order  had  not  been  obtained 
before  the  marriage  of  the  mother;  but  the  case 
of  Lang  v.  Spicer  (1  M.  A  W.  129)  is  if  Tiy  favour; 
which  goes  to  show  that  a  doable  liability  for  the 
maintenance  of  a  bastard  child  was  never  in- 
tended. That  being  so,  and  as  subsequent  leps- 
lation  has  left  it  to  the  discretion  of  the  justices 
to  allow  this  payment  to  continue  or  not  until  the 
child  has  reached  a  certain  age,  I  contend  that 
there  is  nothing  in  this  case  to  show  that  the 
husband  of  the  respondent  was  not  able  to 
maintain  this  child,  into  which  ability  the  justices 
ought  to  have  inquired  ;  they  ought  to  have  used 
their  (discretion,  bat  they  have  not ;  and  therefore 
the  app'jilant  is  not  liable. 

Meek,  for  the  respondent,  was  not  called 
upon. 

FiSLD,  J« — I  think  this  is  a  very  dear  case. 
The  jastices  may  or  may  not  have  a  discretionary 
power  as  to  whether  payments  under  an  affili- 
ation order  should  continue  or  cease  after  the 
marriage  of  the  mother ;  but  that  is  not  the  point 
we  have  to  decide  here.  There  is  nothing  in 
35  A  36  Yict.  c.  65  which  imposes  on  the  magis- 
trates the  duty  of  inquiring  and  ascertaining 
whether  the  husband  of  such  mother  is  of  saf- 
ficient  ability  to  maintain  the  bastard  child  before 
proceeding  to  enforce  the  original  order.  The  jus* 
tices  have  clearly  inquired  into  the  matter,  and 
have  found  that  the  order  should  not  be  revoked  by 
the  35  &  36  Yict.  c.  65.  The  only  question  they 
ask  us  to  answer  is,  whether  the  respondent's 
marriage  with  her  husband  had  the  e^ect  of 
revoking  or  suspending  the  original  order  during 
the  continuance  of  the  marriage.  I  hold  that  the 
order  has  not  been  revoked  or  suspended,  and 
that  the  decision  of  the  justices  should  be 
affirmed. 

Manistt,  J. — The  question  is  whether  the  order 
is  revoked  by  the  marriage  of  the  respondent  or 
not.  I  see  no  reason  to  hold  that  the  order  has 
been  revoked. 

OrdtiT  ofjusticsi  affirmed. 

Solicitors  for  appellant,  FurkU  and  Perry. 

Solicitors  for  respondent,  Orowdy,  8on,  and 
Tarry,  for  W.  IV.  and  T.  P.  Brtweon,  West  Hartle- 
pool. 
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Feh.  18,  24,  26,  28,  March  1^8,  andApnl  7, 1881. 

(Before  the  Lobd  Ohakcellor  (Sel borne),  Earl 
Cairns,  Lords  Blackburn  and  Watson.) 

Mackonochis  v.  Lord  Penzance,  (a) 

ON  APPEAL  FROM  THE  COURT  OF  APPEAL  IN  ENGLAND. 

Eeclesiafiical  pi'ocedure — Monition  attached  to 
definiiivo  sentence — Suspension  ab  officio  et  bene- 
ficio—Staiutes  63  Geo,  3,c.  127,  a»<i  3  ^  4  Vict.  86 
— Prohibition, 

In  a  criminal  suit,  instUuied  in  the  Court  of  Arches 
under  the  Church  Discipline  Act  (3^4  Vict.  c. 
86),  against  a  derh  in  holy  orders,  he  was,  by  a 
monition  having  the  force  of  a  definitive  sentence, 
admonished  to  ahstain  for  the  future  from  the 
commission  of  unlawful  acts.  This  monition 
'was  disobeyed,  wad  he  was  therefore,  on  motion, 
and  without  the  institution  of  a  fresh  suit,  con" 
demned  for  his  contumacy  to  sutfpension  ab 
officio  et  beneficio.  Upon  application  for  a  writ 
of  prohibition  to  the  official  principal  of  the  Court 
of  Arches : 

Seid  {affirming  the  judgment  of  the  court  below), 
iJiat  the  suspension  did  not  contravene  the  provi- 
stone  of  Hie  statute  63  Oeo,  3,  c.  127,  nor  those  of 
the  Church  Disciplifte  Act,  and  thai  the  prohibi* 
lion  should  not  iseue. 

This  was  an  appeal  from  a  decree  of  the  Court  of 
Appeal,  setting  aside  a  writ  of  prohibition  issued 
by  the  Queen's  Bench  Division  of  the  High  Court 
of  Justice,  to  prevent  the  execution  of  a  sentence 
of  Liord  Penzance,  sitting  as  Dean  ol  Arches,  sus- 
peoding  the  nppellant  ab  offi/iio  et  beneficio  as 
incnmbent  and  perpetual  curate  of  the  parish  of 
St.  Alban*s,  Holbom,  for  the  term  of  three  years, 
for  contumacy  in  disobeying  two  monitions  of  the 
court  of  the  12th  July  1875  and  the  29th  March 
1878,  admonishing  him  to  abstain  from  wearing 
certain  vestments  while  officiating  in  the  com- 
xnunion  service,  from  causing  the  prayer  or  hymn 
commonly  called  the  Agnus  to  be  sung  during  the 
reception  of  the  elements  by  the  communicants, 
from  making  the  sign  of  the  cross  to  the  congre- 
gation during  the  administration  of  the  com- 
manion,  and  from  kissing  the  Prayer-book  during 
the  service.  The  suit  against  the  appellant,  in 
respect  of  this  departure  from  the  established 
rifcnal  as  an  offence  against  the  ecclesiastical  law, 
was  originally  instituted  under  the  Church  Disci- 
pline Act  (3  &  4  Vict.  c.  86),  in  the  Court  of  Appeal 
of  the  Province  of  Canterbury,  under  letters  of 
request  from  the  Bishop  of  London  issued  in  1874, 
at  the  instance  of  Mr.  John  Martin,  as  promoting 
the  office  of  judge. 

On  the  7th  Dec.  1874  Sir  Robert  Phillimore,  the 
then  Dean  of  the  Court  of  Arches,  by  an  int^locu- 
tory  decree  having  the  force  of  a  definitive  sentenee, 
pronounced  the  appellant  guilty  of  the  offences 
chareed  against  him,  and  sentenced  him  to  sus- 
pension ah  officio  for  six  weeks,  to  which  sentence 
the  learned  judge  superadded  a  monition  to  desist 
from  the  practioer.  thus  condemned  as  unlawful 
(li.  Bep.  4  A.  A  E.  279;  32  L.  T.  Rep.  N.  S.  668). 

On  the  23rd  March  1878  application  was  made 
by  the  promoter  to  Lord  Penzance,  who  had  then 
sncoeeded  Sir  Robert  Phillimore  as  Dean  of  the 
Arches,  alleging  disobedience  on  the  part  of  the 

(a)  Bepoxted  l^  0.  E.  Maldxn,  Ssq.,  Barrister-at-Law. 


appeUant  to  the  monition  of  Sir  Robert  Phillimore, 
and  prayinsT  that  obedience  thereto  might  be 
enforced.  Satisfied  by  the  affidavits  adduced  in 
support  of  the  application,  Lord  Penzance  declared 
that  the  appellant  had  disobeyed  the  monition  of 
1876,  and  thereupon  further  admonished  him  to 
abstain  from  the  practices  iu  question. 

On  the  18th  April  ensuing  a  similar  application 
was  made  to  the  learned  judti^e  by  motion  on  affi- 
davits flhowing  continued  disobedience,  and  asking 
that  the  monitions  might  be  enforced  in  such 
manner  as  to  the  court  should  seem  meet.  The 
appellant  failing  to  appear,  Lord  Penzance,  on  the 
11th  May,  decreed  that  the  appellant  had  disobeyed 
^he  monitions  of  1876  and  1878,  and  for  his  dis- 
obedience therein  declared  him  to  have  been  guilty 
of  contumacy,  and  "  for  his  conduct  aforesaid  " 
sentenced  him  to  be  suspended  ab  offi^o  et  beneficio 
for  the  term  of  three  year?,  condemning  him  also 
in  the  costs  of  the  suit.  The  appellant  thereupon 
applied  to  the  Queen*s  Bench  Division  for  a  writ 
of  prohibition  to  restrain  any  proceedings  to 
enforce  the  sentence,  on  the  ground  that  if  this 
proceeding  was  to  enforce  the  previous  sentence, 
treating  the  monition  as  a  part  of  it,  then  the  only 
mode  in  which  it  could  be  enforced  was  under  the 
Act  of  63  Gko.  3,  o.  127,  by  imprisonment ;  and 
that  if  it  was  to  be  regarded  as  a  fresh  sentence  for 
a  fresh  offence,  then  it  was  an  excess  of  jurisdic- 
tion and  contrary  to  law,  as  for  a  fresh  offence  a 
fresh  suit  ought  to  have  been  instituted. 

The  Queen's  Bench  Division  (Cockbnrn,  C.J. 
and  Mellor,  J.,  Lush,  J.  dissenting)  held  that  both 
the  monitions  were  beyond  the  jurisdiction  of  the 
Court  of  Arches,  and  that  a  prohibition  should  be 

f ran  ted,  as  reported  in  3  Q.  B.  Div.  730,  and  39 
I.  T.  Rep.  N.  S.  147.  On  appeal  to  the  Court  of 
Appeal,  this  judgment  was  reversed  by  Lord 
Coleridge,  C.J.,  James  and  Thesiger,  L.J  J.  (Brett 
and  Cotton,  L.JJ.  dissenting),  as  reported  in 
4  Q.  B.  Div.  697  and  41  L.  T.  Rep.  N.  ^S.  680. 

From  this  reversal  the  present  appeal  was 
brought  to  the  House  of  Lords. 

Charles,  Q.C.  and  FhiUimore  appeared  for  the 
appellant,  and  argued  that  the  Dean  of  Arches 
had  exceeded  his  jurisdiction.  The  acts  of  the 
appellant  constituted  a  fresh  ecclesiastical  offence, 
for  which  a  fresh  suit  ought  to  have  been  brought. 
No  instance  can  be  found  of  a  monition  appended 
to  a  sentence  in  a  penal  suit  except  in  the  late 
cases  of  Martin  v.  Mackonochie  (L.  Rep.  3  P.  C. 
409;  24  L.  T.  Rep.  N.  S.  204)  and  Hebbert  v. 
Purchas  (L.  Rep.  4  P.  C.  301)  in  the  Privy  Council, 
which  were  ex  parte  decisions.  See  the  Report  of 
the  Commissioners  appointed  in  1832  to  inquire 
into  the  procedure  of  the  Ecclesiastical  Courts. 
If,  on  the  other  hand,  the  appellant  has  committed 
a  contempt  of  court,  he  can  only  be  dealt  with  by 
significavit  under  stat.  63  Gre^.  3,  c.  127,  and  the 
issuing  of  a  writ  de  contumaqe  capiendo.  The 
power  claimed  by  the  Court  of  Arches  in  the 
present  case  would  enable  the  iudge  to  hold  his 
hand  over  a  clergyman  for  any  length  of  time,  and 
would  virtnally  do  away  with  the  discretion  as  ta 
the  initiation  of  prooeedinars,  which  the  late  case 
of  JvXivs  V.  The  Bishop  of  Oxford  (6  App.  Cas. 
214 ;  42  L.  T.  Rep.  N.  S.  r>46)  decided  to  rest  with 
the  diocesan.  No  doubt  there  have  been  cases  in 
which  a  monition  to  do  something  during  the 
course  of  a  suit  has  been  enforced  by  a  suspension 
ab  offi^ ;  bat  we  contend  that  no  instanoe  oan  be 
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found  in  which  the  monition  was  the  sentence  in 
the  suit,  and  so  enforced.  In  the  argument  in 
Hehhert  v.  Purchtu  (uhi  9up,),  it  was  said  that 
there  was  "abandanb  authority"  for  such  a 
course ;  but  in  fact  the  only  authority  seems  to  be 
Jones  y.  TJts  Bisliop  of  Bangor  (Rothery's  Betum, 
No.  73)  in  1(563.  Boughton  v.  The  Dean  of  York 
(Bothery,  No.  184)  was  a  domestic  matter  within 
the  cathedral,  and  Harrison  v.  The  Archbishop  of 
Dublin  (2  Bro.  P.  0. 199).  The  Bishop  of  Kildare  ▼. 
The  Archbishop  of  Dublin  (2  Bro.  P.  C.  179), 
Morris  ▼.  Ogden  (L.  Bep.  4  0.  P.  687 ;  20  L.  T. 
Bep.  N.  8.  978),  Bunter  y.  CressweU  (14  Q.  B.  825), 
and  Finder  y.  Barr  (4  E.  &  B.  105),  which  were 
cited,  are  not  really  authorities  for  the  position  at 
all.  Disobedience  to  a  final  sentence  could  only 
be  punished  by  excommunication,  for  which  the 
procedure  under  53  Geo.  3,  c.  127,  has  been  substi- 
tuted. The  question  is,  what  was  the  practice  of 
the  Ecclesiastical  Courts  when  the  Gharoh  Dis- 
pline  Act  was  passed  in  18'I0 ;  and  all  the  autho- 
rities show  that  this  summair  procedure  by 
motion  was  entirely  unknown.  The  process  was 
alwas  by  "citation,"  and  suspension  ab  officio  et 
benefido  was  yery  rare  before  the  eighteenth 
century.  There  was  only  one  instance  of  a  clerk 
bein^  suspended  a  beneficio  for  contempt,  and  that 
was  m  an  archdeacon's  conrt,  and  there  are  only  a 
few  instances  of  suspension  ab  offi^  quousque  to 
compel  appearance.  We  say  that  the  appellant 
could  only  be  dealt  with  under  the  Church  Disci- 
pline Act.    They  also  cited 

Morrison's  cass^  Gibson's  Ck>dex,  1524 ; 

B.  Y.  Machynlleth,  4  B.  A  Aid.  409 ; 

Newbery  t.  Ooodunm,  1  Phillim.  282 ; 

Bishop  of  Lincoln  v.  Day,  1  Bob.  Eoo.  Caa.  724; 

Mayor  of  London  v.  Cox,  L.  Bep.  2  H.  L.  239 ; 

(TConneU  v.  The  Queen,  11  CI.  A  P.  155 ; 

The  Dean  of  YorWs  case,  2  Q.  B.  1 ; 

Isabel  PseVs  case,  Cro.  Car.  113 ; 

The  Chancellor  of  Ch^ord  y.  Taylor,  1  Q.  B.  952  ,- 

Ex  parte  Smyt/i,  3  A.  k  E.  719 ; 

B.  V.  Fayton,  7  T.  B.  153 ; 

Ackerley  v.  Parkinson^  3  M.  &  S.  427 ; 

Ex  parte  Story,  8  Ex.  195; 

Couch  T.  Toll,  MAroh.98; 

Millar  v.  Palmer,  1  Curt.  540 ; 

Philipa  V.  Bury,  2  T.  Bep.  346  : 

Morttmer  v.  Freeman,  1  Brownlow,  70 ; 

Conway's  case,  2  Brownlow,  87 ; 

GosUng  T.  Veley,  4  H.  L.  Cas.  679 ; 

Be  Thakenham  Sequestration,  L.  Bep.  12  Ea.  494; 

24  L.  T.  Bep.  N.  S.  902 ; 
Burder  t.  Veley,  12  A.  &  E.  233 ; 
Oould  y.  Oapper,  5  East,  345 ; 
Pierce  y.  Hopper,  1  Stra.  249 ; 

and  also  Fhillimore's  Ecclesiastical  Law,  Gibson's 
Codex,  the  Canons  of  1603,  Clarke's  Praxis, 
Conset's  Practice,  and  the  works  of  Oufi^hton, 
(Jodolphio,  Ayliffe,  and  Lyndwood,  referred  to  in 
the  court  below. 

Sir  H.  Oifard,  Q.O.,  4.  L.  SmOh,  AudBlakeshy, 
who  appeared  for  the  respondent,  were  not  called 
upon  to  address  the  House. 

At  the  conclusion  of  the  argument  for  the 
appellant,  their  Lordships  took  time  to  consider 
their  jadgment. 

April  7. — Their  Lordships  gaye  judgment  as 
follows : — 

The  Lord  Cbancelloe  (Selbome).— My  Lords  : 
The  appellant  in  this  case  is  a  clergyman  of  the 
Church  of  England,  benefioed  in  the  diocese  of 
London,  who,  in  a  suit  duly  instituted  in  1874  in 
the  Arohos  Court  of  Canterbury,  by  letters  of 


request  from  the  Bishop  of  London,  according  to 
the  Church  Discipline  Act  (3  &  4  Vict  o.  86),  was 
charged  with   certain  offences  against  the  law 
ecclesiastical,  consisting  of  the  introduction  of  un- 
authorised ceremonies  during  the  performance  of 
Diyine  seryioe  in  his  church.    At  the  hearing  on 
the  7th  Dec.  1874,  Sir  B.  Phillimore,  then  Dean  of 
the  Arches,  held  certain  of  these  charges  to  be 
proyed,  and  by  an  interlocutory  decree  haying  the 
loroe  of  a  definitive  sentence  ordered  the  ap* 
pellant  to  be  suspended  ab  offi^  for  six  weeks, 
and  admonished  him  to  abstain  for  the  future 
from    the    practices    set   forth    in    the    articles 
which    were   held    to    be   established.      Notice 
of    appeal     was    giyen,    but     was    afterwards 
abandoned,  and  on  its  abandonment  a  formal  in> 
Btrument  of  suspension  to  be  published  in  the 
appellant's  churob  was  drawn  up,  and  issued  under 
the  seal  of  the  court  on  the  12th  June  1875,  by 
which  it  was  notified  that  the  appellant  had  been 
suspended  for  six  weeks  from  the  discharge  and 
Execution  of  all  the  functions  of  his  clerical  office 
within  the  proyince  of  Canterbury,  "  under  pain 
of  the  law  and  contempt  thereof. '    At  the  same 
time,  by  a  separate  instrument,  a  formal  monition, 
also  under  seal  of  the  court,  was  issued  and  serred 
upon  the  appellant,  by  which  he  was  admonished 
to  abstain  tor  the  future  from  the  pcaotioes  set 
forth  in  the  articles  prononnoed  to  haye  been 
proyed,  also  "  under  pam  of  the  law  and  contempt 
thereof."    Down  to  this  point  the  proceed ings  are 
now  admitted  to  haye  been  regular  and  proper 
according  to  the  course  of  the  Ecclesiastical  Conrt. 
In  the  Queen's  Bench  Division  of  the  High  Court 
of  Justice  this  was  not  admitted ;  on  the  contrary 
it  was  there  contended  that  it  was  not  competent 
for  the  Court  of  Arches  to  superadd  monition  to 
suspension,  and  this  view  being  accepted  by  the 
late  Lord  Chief  Justice,  formed  part  of  his  reasons 
for  granting  a  prohibition.  After  a  lapse  of  nearly 
three  years,  on  the  18th  March  1878,  a  notice  of 
motion  in  the  same  cause  was  filed,  and  served 
upon    the    appellant,    charging   him    with  dis- 
obedience to  the  monition  of  the  12th  June  1875, 
in  the  particulars  therein  set  forth,  on  certain  days 
in  each  of  the  years  1875,  1876,  1877,  and  187* 
and  intimating  that  the  court  would  be  asked  on 
the  next  court-day  to  enforce  the  monition,  and 
to  condemn  the  appellant  in  costs.    A  motion 
pursuant  to  that  notice  was  made,  the  appellant 
not  appearing ;  and,  the  alleged  instances  of  dis- 
obedience having  been  proved  by  affidavit,  the 
judge  of  the  Arches  Court,  on  the  23rd  Murch  1878, 
pronounced  and  declared  that  the  appellant  "  had 
failed  to  obey  the  said  monition  in  not  having 
abstained    from    the    following    practices,   acts, 
matters,  and   things,"  specifying  them,  and  that 
he    "  had   continued    the    said    practices,  acts, 
matters,  and  things,"  and  admonished  him  to 
abstain  from  them  for  the  future,  and  condemned 
him  in  costs.    Pursuant  to  this  sentence  a  further 
monition  "  under  pain  of  the  law  and  contempt 
thereof,"  was  issued  on  the  29th  March  1878,  and 
served  on  the  appellant.    On  the  18*>h  April  1878 
another  notice  of  motion,  similar  to  the  former, 
was  filed,  and  served  on  the  appellant^  alleging 
fui*theracts  of  disobedience  since  the  service  of 
this  further  monition;   and  after  motion  made 
pursuant  to  this  notice,  the  facts  being  proved  by 
affidavit,  and  the  appellant  again  not  appearing, 
the  court  on  the  1st  June  187o  "  pronounced  and 
declared"  that  oertaiu  aots  alleged  to  haye  been 


MAGISTRATES'  CASES. 


407 


H.  07  L.] 


Mackonochib  v.  Lobd  Fbkzancx. 


[H.  OF  L. 


done  by  the  appellant  on  the  Slst  Marob  and  the 
7th  April  1878,  in    the  performance  of  Divine 
service  on  those  days,  were  sufficiently  proved, 
"and  that  in  so   doing   he    had    repeated    the 
offeooes  which  were  alleged  against  him  in  certain 
of  the  articles  exhibited  against  him  in  this  suit 
and  declared  by  the  court  to  have  been  .sufficiently 
proved,  and  further,  had  therein  and  thereby  dis- 
obeyed and  contravened  the  monition  served  npon 
bim  on  the  26th  July  1875,  and  also  the  fnrtner 
monition  served  upon  him  on  the  29th  March 
1878.     For  which   disobedience    the  judge   did 
prononnoe  him  to  have  been  guilty  of  contumacy ; 
and  for  the  conduct  aforesaid  the  judge  did  further 
decree  and  declare  "  that  he  should  be  suspended 
ab  officio  et  heneficio  for  three  years.    It  was  con- 
tended that  this  was  a  sentence  of  suspension,  not 
for  contumacy,  but  also  for  new  and  substantive 
offenoeR  against  the  ecclesiastical  law  i  but  I  can- 
not hold  the  finding  that  the  appellant  had  "  re- 
peated "  some  of  the  offences  witn  which  he  was 
charged  originally  to  be  anything  more  than  an 
introduction  to  a  sentence  for  contumacy  and 
disobedience  to  the  monitions  of  the  court.    The 
context  of  this  sentence  itself,  the  prior  sentence 
of  the  23rd  March,  the  further  monition,  and  the 
notices  of  motion  on  which  both  these  sentences 
were  fonnded»   make  this,  to   my  mind,  clear. 
Against  pnblishing,  proceeding  with,  or  eziforcing 
this  decree  of  suspension  a  nHe  nin  for  a  prohi- 
bition was  obtained  by  the  appellant  from  the 
Queen's    Bench   Division   of   toe   High    Court 
on     the    5th    June    1878,     which    rule,     alter 
argument,  was  made  absolute  on  the  8th  Aug. 
1878,  Cockbnm,  C.J.  and  Mellor,  J.  thinking  ^e 
case  one  proper  for  prohibition,  Lush  J.  thinking 
otberwise.      The    Court    of     Appeal,    on    the 
28th  Jane  1879,  by  a  majority  consisting  of  Lord 
Coleridge,    C.J.,    James    and    Thesiger,    L.JJ., 
against  Brett  and  Cotton,  L.JJ.,  reversed  this 
judgment  of  the  Queen's  Bench  Division,  and 
discharged  the  rule  for  a  prohibition.    Whether 
this  reversal  was  right  or  not  is  the  question  now 
before  your  Lordships.  After  hearing  an  elaborate 
argament  from  the  counsel  for  the  appellant,  for 
several  days,  your  Lordships  were,  I  believe,  all 
nnder  the  impression  that  the  judgment  of  the 
Coart  of  Appeal  was  right ;  but,  in  a  case  in  which 
there  had  been  so  much  differenoe  of  opinion 
among  verv  learned  judges,  yon  desired  to  take 
time  more  fully  to  consider  the  arguments  and  the 
aathorities  cited.    The  result,  so  far  as  I  am  con- 
cerned, has  been  to  confirm  my  original  impression. 
It  was  contended  that  the  sentence  of  suspension 
of  the  1st  June  1878  was  contrary  to  two  statutes 
of  the  realm  (3  &  4  Vict.  c.  86,  and  53  G^.  3,  c. 
127)  ;  and  if  thin  could  be  nuwle  out,  the  prohibi- 
tum was  rightly  granted.    But,  if  this  is  not  so^ 
the  question  resolves  itself  simply  and  entirely 
into  one  of  the  proper  course,  practice,  and  pro- 
cedure of  an  ecclesiastical  court,  in  a  cause  of 
which  that  court  had  proper  cognisance,  against  a 
person  and  in  a  matter  pro{)erly  subject  to  its 
jnrisdiction.      Such    a   (]^uestion  ought,   in    my 
opinion,  to  he  determined  m  the  ecclesiastical,  and 
not  (by  prohibition  or  otberwise)  in  any  temporal 
forum,  notwithstanding  the  fact  that,  by  a  sen- 
tence of  suspension  a  heneficio  (which  the  Eccle- 
siastical   Courts,    and  those    courts  only,    have 
power  to  pronounce),  temporal  rights,  held  by  hu 
ecclesiastical    tenure,    and  in  coosideration  and 
npon  the  condition  of  the  performance  of  eccle- 


siastical duties,  are  necessarily  affected.     Sup- 
posing no  statute  to  intervene,  the  Ecclesiastical 
Courts  must  have  jurisdiction  to  determine  ques- 
tions of  this  nature,  and,  if  they  have  jurisdiction, 
prohibition  does  not  lie  to  them  from  the  temporal 
courts.    The  remedy  (if  there  be  any  error  in  the 
judgment)  is  by  appeal.    In  point  of  fact,  the 
Court  of  Final  Appeal  in  ecclesiastical  causes  has 
already  three  times  had  before  it  the  very  same 
question  which  is  raised  by  the  appellant  in  this 
case,  and  has  as  often  decided  it  adversely  to  the 
appellant's  view.    Whether  those  decisions  might 
or  might  not  be  open  to  reconsideration  in  any 
other  case  by  the  court  which  pronounced  thorn, 
they  ought,  in  my  opinion,  to  be  treated  in  the 
meantime  by  this  and  every  other  temporal  court 
as  settling  the  ecclesiastical  law  npon  the  point 
in  controversy,  supposing  there  to  be  no  other  law 
or  statute  which  tney  contravene.    The  argument 
of    the   appellant's    counsel    from    the    Church 
Discipline  Act  (3  &  4  Vict.  c.  86)  was  that  it  pro- 
hibits by  sect.  23  the  "  institution  "  in  any  eccle- 
siastical court  of  "  anv  criminal  suit  or  proceeding 
sgainst  a  clerk  in  holy  orders  "  otherwise  than  is 
thereinbefore  enacted  or  provided;  that  in  this 
case  the  suit  against  the  appellant,  which  was 
instituted  in  the  year  1874  in  conformity  with  that 
statute,  was  terminated  and    exhausted  by  the 
interlocutory  decree,  having  the  force  of  a  definite 
sentence,  ot  the  7th  Dec.  1874;   that  no  subse- 
quent proceeding  to  enforce    obedience  to  the 
monition  issued  pursuant  to  that  decree,  or  to 
punish  disobedience  thereto,  could  be  taken  in  the 
same  suit;  that  every  such  act  of  disobedience 
was  a  new  and  substantive  ecclesiastical  offence, 
which  could  only  be  punished  in  a  new  and  dis- 
tinct suit ;  that  no  such  new  suit  was  instituted  in 
the  manner  required  by  tne  statute ;   and,  con- 
sequently, that  all  the  proceedings  in  1878,  down 
to  and  induding  the  sentence  of  suspension  of  the 
1st  Jnne  1878  were  without  jurisdiction.     The 
argumentafrom  53  Qteo,  3,  c.  127,  was  that  it  pro- 
vided, instead  of  excommunication  (which  had  pre- 
viously been  in  use  for  the  purpose  of  enforcing 
obedience  to  the  citations  ana  lawful  orders,  both 
interlocutory  and  final,  of  the  Ecclesiastical  Courts, 
and  for  punishment  of  contempts  in  the  face  of 
those  courts),  a  sentence  of  oontumao^,  to  be  pro- 
nounced in  the  like  cases,  and  to  be  signified  uter 
ten  days  to  the  King  in  Chancery,  whereupon 
imprisonment  was  to  follow ;  and  that  this  statu- 
tory method  thenceforth  became  and  was  the  only 
way  of  enforcing   obedience,  or  punishing  dis- 
obedience, to  such  lawful  citations  or  orders  of  any 
ecclesiastical  court  in  oases  of  contumacy  or  con- 
tempt.   In  order  to  consider  the  validity  of  these 
arguments,  and  for  that  purpose  only,  it  becomes 
necessary  to  ascertain  (1)  whether,  before   the 
statute  3  &  4  Yict.  o.  86,  a  proceeding  to  enforce 
obedience  to  a  moniuon  or  other  order  contained 
in,  or  issued  pursuant  to,  a  decree  of  an  ecclesias- 
tical court  having  the  foi*ce  of  a  definitive  sentence 
could  be  taken  in  the  same  suit  without  the  com- 
mencement or  institution  of  any  new  "  criminal 
suit  or  proceeding ; "  and  (2)  whether,  before  the  58 
Geo.  3,  c.  127,  obedience  to  the  lawful  citations  or 
orders  (interlocutory  or  final)  of  an  ecclesiastical 
court  could  be  enforced,  or  disobedience  thereto 
punished,  by  any  ecclesiastical  censures  other  than 
excommunication,  and  particularly  by  suspension. 
If  both  these  questions  ought  to  be  answered  in  the 
affirmative,  the  argnments  of  the  appellant  foonded 
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on  these  two  statutes  fall  to  the  ground.    It  is  cer- 
tain there  is  nothing  in  8  &  4  Yiot.  o.  86,  to  present 
anything  being  done,  either  before  or  after  sentence, 
in  a  suit  duly  instituted  in  conformity  with  that 
Act,  which  Mfore  the  passing  of  that  Act  could 
have  been  lawfully  and  competently  done  in  a 
similar  suit  duly  instituted.    And  the  proceed- 
ings for  contumacy  prescribed  by  58  Qeo.  3,  c.  127, 
are    thereby    substituted   for    excommunication 
only ;  there  is  nothing  in  that  Act  to  take  away 
any  power  which  an  ecclesiastical  court   might 
previously  have  possessed  to  proceed  in  like  cases 
by  other  modes  of  censure.     The  ecclesiastical 
law,  it  must  always  be  remembered,  even  in  those 
proceedings  which  are  called  (and  in  some  sense 
are)  criminal  and  penal,  has  for  its  object,  not  the 
punishment  of  individual  offenders,  but  the  cor- 
rection of    manners   and  the    discipline  of    the 
Ohurch.    "  IVfonition  "  (which  is  sometimes  itself 
called  an  ecclesiastical  censure)  is  described  in 
the  books  as  of  a  "  preparatory  "  nature  (Oughton, 
Ord.  Jud.  Tit.  187) — i.e.,  as    I   understand  the 
term,  as  a  warning  or  command,  to  be  followed  in 
case  of  disobedience  by  some  coercive  sanction. 
It  appears  to  have  been  a  general,  though  not  an 
invariable,  rule  of  the  canon  law  that  monition 
ought  to  precede  suspension  or  excommunication : 
(Gib.  God.,  pp.  1046-48.)     It  might  be,  and  in 
practice  it  oiten  was,  issued  for  various  purposes 
at  the  beginning  or  durinc:  the  progress  of  an 
ecclesiastical  cause.    It  also  might  be,  and  some- 
times was  (as  in  the  present  case),  the  sentence, 
or  part  of  a  sentence,  upon  the  merits  pronounced 
at  the  end  of  such  a  cause.    It  was  not  disputed 
at  the  bar  that,  if  issued  at  the  beginning  or 
during  the  progress  of  a  cause,  such  a  monition 
might  be  enforced  (by  excommunication  at  all 
events,  or  since  53  Geo.  3,  c.  127,  by  the  pro- 
oedure  thereby  substituted  for  excommunication) 
in  the  same  suit,  though  it  might  be  necessary  to 
cite  the  partv  for  his  contumacy,  and  in  some 
cases  to  exhioit  articles  as  to  disputed  or  disput- 
able matters  of  fact:    (see  Oughton,  Ord.  Jud. 
Tit.  81-85.)     I  may  refer,  as  an  example  of  such 
a  proceeding  during  the  progress  of  a  cause,  to  a 
monition  for  the  payment  of  alimony  pendente 
lite  issued  in  the  case  of  Hamerton  v.  Hamerton 
(1  "H&gg.  Eccles.  Bep.  28),  "  under  pain  of  the  law 
and  contempt  thereof ;"  for  non-compliance  with 
which  a  sentence  of  contumacy  (followed  by  eigni- 
-fioavit)  was  pronounced,  and  in  the  opinion  of  Sir 
John  NichoU  would  have  been  rightly  pronounced 
if  there  had  been  such  non-compliance  in  fact. 
No  reason  d  priori  can  be  suggested  why  obedience 
to  a  monition  issued  as  part  of  a  decree  having 
the  force  of  a  definitive  sentence  should  not  be 
enforced  in  the  same  suit  as  well  as  a  monition 
in  any  earlier  stage.    Both  the  suspension  and 
the  monition  issued  on  the  12th  June  1874,  pur- 
suant to  Sir  Robert  Phillimore's  sentence  in  the 
present   case,  conclude   (like    the    interlocutory 
monition   in   Hamerton  v.  Hamerton)  with    the 
'  words  (admitted  to  be   proper  words  of  style) 
^'nnder  pain  of  the  law  and  contempt  thereof." 
Why  should  not  this  warning  in  case  of  dis- 
obedience  either  to  the    suspension  or    to  the 
monition  have  the  same  meaning,  and  point  to 
the  same  consequences,  whether  the  sentence  be 
interlocutory  or  definitive  P    Why  should  not  the 
court  have  the  same  power  of  dealing  with  dis- 
obedience and  contumacy  in  the  suit  in  which  the 
oontumaoy  takes  place  in  the  one  case  as  in  the 


other  P  If  authority  on  this  point  hAd  been 
wanting  I  should  have  thought  that  the  burden 
of  proof  would  rest  upon  the  appellant.  Bnt 
there  seems  to  me  to  be  abundant  authoritr. 
There  is  a  case  as  early  as  1602  in  Mr.  Botheiy  8 
Return  (No.  10,  AstUl  v.  Biehlee),  in  which  a  clerk 
against  whom  a  final  sentence  of  deprivation 
had  been  pronounced  on  appeal  by  the  Gourt  of 
Delegrates  continued  notwttnstanding  to  officiate 
in  the  church  of  which  he  had  been  so  deprived. 
The  same  Gourt  of  Delegates  decreed  him  to  be 
cited  for  contempt,  and  inhibited  him  from  inter- 
fering in  the  pi*emise8.  In  Trebeck  v.  Keith  (2 
Atk.  498),  in  1741-2,  a  casta  of  which  the  facts  are 
stated  from  the  registry  of  the  Arches  Gourt  in 
the  judgment  of  Thesiger,  L.J.  in  the  present 
case,  an  interlocutory  decree  having  the  force  of 
a  definitive  sentence  was  pronounced,  finding  the 
offence  with  which  the  defendant  was  charged 
(performing  Divine  service  without  licence  from 
the  bishop)  proved  against  him,  and  admonishing 
him  not  to  do  so  for  the  future.  He  disobeyed 
the  monition,  on  which  the  court  in  the  same  suit 

g renounced  a  sentence  of  excommunication  against 
im  for  his  contempt,  which  sentence  was  followed 
up  by  aignifieaint.    Prohibition  was  then  applied 
for  before  Lord  Hardwicke,  L.G.,  who  refused  it^ 
saying  that  "  the  case  was  of  great  consequonoe 
to  the  good  government  and  discipline  of  the 
Ghurch  as  could  possibly  happe?i,"  and  that  it  was 
not  necessary  for  the  Ecclesiastical  Gourt  to  show 
that  they  had  rightly  proceeded,  for  if  they  had 
not,  there  was  a  remedy  by  appealing  to  a  higher 
ecclesiastical  jurisdiction."     In  Burgeee  v.  ottr- 
gesB  in  1804  (1  Hagg.  Gons.  384),  a  case  of  incest 
against  a  layman,  Sir  William  Scott  pronounced 
a  decree  having  the  force  of  a  definitive  sentence 
by  which  he  condemned  the  party  in  costs,  and 
enjoined  a  cessation  of  intercourse,  and  added,  '*  If 
obedience  be  not  given  to  this  order,  excommnni- 
oation  and  other  consequences  will    necessarily 
follow."    In  Aueten  v.  Bulger,  in  1822  (1  Ad.  307), 
a  layiAan  was  by  a  like  sentence  suspended  ah 
ingreseu  ecdeeioe  for  one  week,  and  was  condemned 
in  costs.    The  costs  were  taxed,  and  a  monition 
for  their  payment  daly  issued  and  served  Has  not 
obeyed.    The  court  then  pronounced  the  party  in 
contempt    for  not  having  obeyed  the  monition, 
and  directed  a  aignificavii  to  issue ;  which  having 
afterwards  been  discharged  as  irregular,  a  new 
monition  was  prayed  for  and  granted,  and  on  this 
being  disobeyed  there  was  a  further  sentence  of 
contumacy,  also    followed    by    eignificavU.     Sir 
John  NichoU  said,  '*  The  court  is  not  funettia  officio 
till  it    has    enforced  the  execution  of  its  o«m 
decree."    In  Barnes  v.  Shore,  in   1846  (1  Rob. 
Eocl.  382),  a  suit  against  a  clergyman   for  officiat- 
ing in  a  manner  not  authorised  by  the  Book  of 
Gommon  Prayer,  the  defendant  was  by  decree 
having  the  force  of  a  definitive  sentence  admon- 
ished to  abstain  from   offending  again  in  like 
manner,  and  was  condemned  in  costs.  Sir  Herbert 
Jenner  Fust  said :  "  Should  he  be  guilty  of  a  re- 
petition   of    this    offence,    it    will    be   one  not 
only    against    his    diocesan,    bnt    against    the 
authority    of  this    court.     In    Hie    Biikop  of 
Winchester  v.  Rugg  (L.  Rep.  2  A.  &  E.  247;  18  L. 
T.  Rep.  N.  S.  486)  in  1868,  Sir  Robert  PhilHraore, 
by  a  like  sentence,  formally  admonished  Mr.Bngg 
to  obey  the  direction  of  his  ordinary  by  performing 
Divine  service  in  his  church  on  every  Sunday,  and 
added :  **  It  is  right  that  I  should  call  the  sericaB 
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attenfciou  of  Mr.  Bagg  to  the  order  of  this  ooart. 
leam  glad  to  perceive  that  he  has  the  assistance 
of  an  experienced  proctor,  from  whom  he  may 
1  arn,  if  not  otherwise  informed,  that  disobedience 
to  the  oVder  of  this  court  will  be  attended  with  the 
grave  penal  consequences  which  the  law  attaches 
U)  the  offence  of  contumacy."  These  two  last 
oases  were  later  than  the  Church  Discipline  Act, 
but  they  show  what  two  learned  and  experienced 
judges  understood  to  be  familiar  law  in  the 
JBoclesiastical  Courts.  No  example  has  been  alleged 
to  be  found  in  the  books  of  the  institution  of  a 
second  suit  for  the  sole  purpose  of  punishing  mere 
contumacy  or  disobedience  to  the  orders  of  an 
ecclesiastical  court  by  a  person  who  was  a  party 
to  the  suit  in  which  such  orders  were  pronounced. 
The  proposition,  therefore,  that  before  the  Church 
Discipline  Act  nothing  could  be  done  by  any 
ecclesiastical  court,  without  a  new  suit,  to  enforce 
a  monition  or  other  order  (whether  mandatory  or 
prohibitory),  forming  part  of  or  issued  pursuant 
to  a  decree  bavins  the  force  of  a  definitive  sentence, 
is  disproved  by  Uiesc  authorities  ;  which  make  it 
evident  that  cases  of  disobedience  to  such 
monitions  or  orders  might  be,  and  were,  dealt 
with  on  the  footing  of  contumacy  or  contempt,  in 
the  same  suit,  by  further  monition  or  inhibition, 
and  (if  necessary)  by  excommunication.  In  five 
out  of  the  six  cases  to  which  I  have  referred  every 
act  of  contumacy  or  disobedience  would  have  been 
(as  much  as  in  the  present  case)  a  new  and  sub- 
stantive ecclesiastical  offence.  The  only  question 
which  remains  is  whether,  before  53  Geo.  3,  o.  127, 
there  was  any  law  to  prevent  an  ecclesiastical  court, 
in  the  case  of  a  clerk  m  holy  orders,  from  the  use  for 
similar  purposes  of  the  minor  censure  or  penalty 
of  suspension ;  suspension  (whether  ab  officio  only, 
or  also  a  henefido)  being  certainly  a  less  penalty, 
in  the  view  of  the  eoclesiaatiaftl  law,  than  excom- 
munication. There  is  no  reason  or  principle  on 
which  such  a  state  of  the  law  can  be  presumed, 
unless  it  is  proved.  All  the  authority  which  is  to 
be  found  on  the  subject  is  in  the  opposite  direction. 
Oughton  (Ord.  Jud.  Obs.  on  Tit.  137)  enumerates, 
first,  those  ecclesiastical  penalties  and  censures 
which  are  common  to  clergymen  and  laymen,  and 
next  those  which  are  peculiar  to  the  clergy. 
Among  the  former  are  monition  (of  which  he  says, 
"  preparatoria  est,  plerumque  prsscedens  ecclesi- 
asticas  censnras")  and  excommunication.  Among 
the  latter,  suspension;  of  which  he  says,  "post 
monitionem  debite  factam,  ecclesiasticam  personam 
joh  officio,  sen  beneficio,  yel  ab  utroque,  ad  tempus 
exdndit."  As  to  contumacy  (Obs.  on  Tit.  38)  he 
says  that  its  penalty  is  "  excommunication  or  sus- 
pension;" and  (on  Tit.  37),  "Grescente  contu- 
maci4,  crescere  debet  et  poena :  sed  pro  prima  con- 
tumaoi&  potest  quis  excommunari.  Gibson  (p. 
1346,  7)  distinguishes  two  sorts  of  suspension; 
the  one  (ah  officio  aut  heneficio)  relating  to  the 
clergy  alone  (as  to  which  he '  says  nothing  about 
any  disuse) ;  the  other  (a6  ingre98U  eccleaim,  which 
he  speaks  of  as  disused  in  his  time)  relating  "  to 
the  laity  chiefly."  Both  of  them,  he  says,  "  are 
inflicted  for  crimes  of  an  inferior  nature,  viz.,  such 
as,  in  the  first  case,  deserve  not  privation,  nor,  in 
in  the  second  case,  excommunication.  Both,  in 
practice  at  least,  are  temporary ;  both  are  termi- 
nated either  at  a  certain  time,  when  inflicted  for 
such  a  time,  or  upon  satisfaction  given  to  the 
ludge,  when  they  are  inflicted  till  something  he 
had  enjpined  shall  be  pwformed.  And,  li^tly, 
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both  (if  unduly  performed)    are  attended  with 
further  penalties  ;  that  of  the  clergy,  with  irregu- 
larity, if  they  act  in  the  meantime,  and  that  of  the 
laity   with  excommunication."     The  phrase   "if 
uncluly  performed  "  is  clumsy,  but  I  understand 
it  to  mean  if  any  injunction  which  the  judge  may 
have  embodied  in  a  decree  or  order  by  which  any 
kind  of  suspension  auouffgt^e  has  been  inflicted,  is 
not  duly  obeyed.    The  author  of  the  Appendix  to 
Godolphin's  Repertory  speaks  of  suspension  as 
"  the  proper  punishment  of  an  offending  clergy- 
man ;     ao  oj^cio  for  contumacy,  in  "  not  appear- 
ing upon  lawful   summons;"    a  benefido    "for 
higher  crimes."    He  adds  that  "  if  a  clerk  that  is 
suspended  ab  officio  shall  continue  the  same  by 
serving  his  cure,  notwithstanding  his  suspension, 
then  a  severer  sentence  follows  ;"....  and,  "  if 
a  clerk  that  is  suspended  ah  officio  shall  continue 
so  without  submission  or  seeking  to  be  restored, 
then  he  may  be  suspended  a  heneficio  also."    In 
the  whole  of  this  passage  the  author  repeats  and 
refers  to  corresponding  statements  of  the  law  and 
practice,  made  by  Lyndwood,  who  was  Dean  of 
the  Arches  in  the  reign  of  Henry  Y. ;  quoting 
from   him  two  sentences,  yiz. :    "  Pro  suspense 
public^  denuntiatuB,  si  interim  immisceat  se  divinis, 
secundum  sententiam  doctorum  efficitur  irregu- 
laris," and  "  subtrahi  debet  beneficium,   quando 
sic  suspensus  est  in  mord,  petendi  absolutionem." 
The  reference  is  to  the  note  at  page  12  of  Lynd- 
wood's  Frovinciale,  where  the  writer  also  says  that 
suspension  a  heneficio  should  only  be  ''ex  caus& 
magn&,"  but  that  it  is  such  a  cause,  "  si  suspensus 
— i.e.,  ah  officio — contemnat  suspensionem."    Of 
the  use  of  suspension  to  compel  appearance,  in  the 
case  of  a  clerk  in  holy  orders,  there  are  examples 
in  Mr.  Bothery's  Return:  Hancock  y.  Bomer  in 
169 L  (No.  99),  and  Jones  y.  OuHie  in  1705  (No. 
119).    In  the  first  case  of  Harrison  y.  Archbishop 
of  Dublin  in  1707  (which  was  brought  to  the 
House  of  Lords  on  prohibition,  in  1713,  and  in 
which  this  House  affirmed  the  orders  of  the  courts 
below,  refusing  a  prohibition),  a  prebendary  of 
St.  Patrick's  Cathedral,  duly  summoned  to  attend 
the  Archbishop's  Court  of  Yisitation,  and  not 
appearing,  was  declared  contumacious;  and  the 
archbishop,  "in  due  form  of  law,  by  sentence, 
suspended  him  ah  officio  et  heneficio  for  his  con- 
tempt "  (2  Brown,  P.C.  199).    At  a  later  Court  of 
Yisitation    (1718)    the    same    prebendary    was 
"  monished  by  the  archbishop  to  extract,  within  a 
month,  a  licence  to  serve  cure  of  souls,  and  to 
preach  in  the  parish  of  St.  John"    (a  church 
annexed  to  his  prebend);  and,  on  a  subsequent 
day,  Harrison  having  neither  "  obeyed  the  moni- 
tion, nor  then   appearing,  the  archbishop  pro- 
nounced him  contumacious,  and  sentenced  him  to 
be  suspended."    This  sentence,  and  another  pro- 
nounced   under    similar    circumstances    against 
another  clerk  named  Higgins,  were  affirmed  on 
appeal   by  the  Court   of    Delegates    (Bothery's 
Return,    Nos.    135    and   136).     These    are   not 
authorities     directly    applicable     to     the     par- 
ticular case  of   suspension  for  disobedience  to 
a    final    decree   in    a    "criminal"    suit,   having 
the  force  of  a  definite  sentence ;  but  the  statute 
53  Geo.  3,  c.  127,  does  not  lay  down  one  law  as  to 
contumacy  for  the  case  of  such  a  final  decree,  and 
another  for  cases  of  citations  and  interlocutory 
orders.    These  authorities,  therefore,  are  sufficient 
to  reduce   the   question  whether   there  is   any 
reason  against  the  exercise,  in  the  case  of  dis" 
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obedionoe  to  a  final  decree,  o£  the  same  powers  ( 
which  can  be  exercised  in  case  of  disobedience  to 
citation  or  an  interlocutory  order,  to  one,  not  of 
jurisdiction,  but  of  mere  ecclesiastical  procedure. 
And  there  is  at  least  one  distinct  precedent  on 
record  (prior  to  the  cases  of  Martin  y.  Machonochie 
(L.  Rep.  3  P.  C.  409 ;  24  L.  T.  Rep.  N.  S.  204)  and 
Hehbert  v.  Purchaa  (L.  Rep.  4  F.  C.  301,  before 
the  Judicial  Committee  of  the  Frivy  Council)  of  a 
sentence  of  suspension  ah  officio,  affirmed  by  the 
Court  of  Delegates,  for  disobedience  to  such  a 
decree.  This  is  Janes  v.  Jones,  in  1671,  which 
was  brought  before  the  delegates  from  the  Con- 
sistory Court  of  Bangor  (Robbery's  Return,  No. 
63).  The  clerk,  who  was  defendant  and  appellant 
in  that  case,  was  articled  for  not  reading  the 
prayers  of  the  Church  in  what  was  alleged  to  be 
the^proper  and  accustomed  place.  Havmg  been, 
by  decree  having  the  force  of  a  definitive  sentence, 
admonished  to  do  so,  he  appeared  in  court,  and 
*' peremptorily  refused  to  obey  the  monition.'' 
For  this  the  bishop  suspendea  him  ah  ingressu 
ecdesicBt  and  ordered  him  to  show  cause  why  he 
should  not  be  suspended  ah  officio.  On  a  later 
day,  not  having  appeared  to  show  cause,  he  was 
suspended  ah  officii).  These  orders  were  affirmed, 
on  appeal,  both  by  the  Court  of  Arches  and  by 
the  aelegates.  The  result  appears  to  me  to  be 
that  the  appellant  in  the  present  case  has  failed  to 
show  that  the  provisions  of  either  of  the  statutes 
on  which  he  relies  are  in  any  way  contravened  by 
the  suspension  of  a  clerk  in  holy  orders  ah  oj^cio 
et  heneficiOf  for  contumacy  in  disobeying  a  moni- 
tion, forming  part  of  a  decree  having  the  force  of 
a  definitive  sentence  pronounced  against  him  in  a 
suit  regularly  instituted  under  the  Chnrch  Disci- 
pline Act,  the  sentence  of  suspension  being  pro- 
nounced in  the  same  suit ;  and  that  this  is  nothing 
more  than  a  question  of  ecclesiastical  procedure. 
Into  any  reasons  of  expediency  either  for  or 
against  the  existence  of  such  a  power  in  the 
Boclesi&sticEil  Courts,  or  for  or  against  the  exercise 
of  it  under  circumstances  like  those  of  the  present 
case,  I  do  not  think  it  proper  for  your  Lordships 
to  enter.  If  the  Ecclesiastical  Court  has  not  ex- 
ceeded its  jurisdiction,  the  judgment  of  the  Court 
of  Appeal  ought  to  be  affirmed,  and  being  of 
that  opinion  I  now  move  your  Lordships  to  i&rm 
that  judgment^  and  to  dismiss  the  present  appeal 
with  costs. 

Earl  Caibns. — My  Lords:  At  the  dose  of  the 
arguments  for  the  appellant  in  this  case,  I  was  of 
opinion,  as  were  all  your  Lordships,  that  it  would 
be  desirable  that  the  case  should  be  adjourned  in 
order  that  we  might  have  an  opportunity  of  con- 
sidering carefully  the  arguments  and  authorities 
on  which  the  appellant  rested  his  case.  This 
opportunity  your  Lordships  have  now  had,  and 
the  result  has  been,  so  far  as  I  am  concerned,  that 
I  am  now  prepared  to  say  that  I  think  the  judg- 
ment of  the  Court  of  Appeal  should  be  affirmed. 
I  had  proposed  to  myself  to  state  in  some  detail 
the  reasons  which  led  me  to  this  conclusion. 
Before,  however,  doing  so,  I  read  over  again  the 
judgment  of  the  late  Thesiger,  L.J.,  delivered  in 
the  Court  of  Appeal,  and  I  found  there  every  con- 
sideration and  ground  of  judgment  which  I  desired 
to  lay  before  your  Lordships  so  fully,  so  felicitously 
stated,  that  1  determined  to  refer  your  Lordships 
to  his  expression  of  them,  rather  than  weaken 
them  by  using  words  of  my  own.  There  has  not 
beea  An  earlier  opportunity,  and  there  certainly 


could  not  be  a  more  significant  one,  which  I  ooald 
take  for  recording  my  deep  regret  for  the  loss 
which  the  country  has  sustained  in  the  untimely 
death  of  Thesiger,  L.J. — a  judge  who,  in  his  short 
term  of  office,  had  given  proofs  of  a  rare  excellence 
and  ability,  and  from  whose  matured  wisdom,  had 
his  life  been  prolonged,  the  highest  advantage  to 
the  State  might  have  been  anticipated.  I  agnse 
with  the  Lord  Chancellor  that  this  appeal  shoald 
be  dismissed  with  costs. 

Lord  Blackbubk.— [After  going  throuich  the 
facts  of  the  case,  his  Lordship  continued  as  follows :] 
The  first  question,  as  I  think,  is  wltat  is  the  effect 
of  the  order  P  Does  Lord  Penzance  there  pass  a 
sentence  on  Mr.  Mackonochie  for  a  new  ecclesi- 
astical offence  committed  in  1878,  aggravated  hj 
his  having  been  previously  convicted,  so  that 
Lord  Fenzanoe  acts  in  a  new  proceeding  instituted 
since  the  letters  of  request?  In  that  case  I  agree 
that  he  contravened  the  Qhurch  Discipline  Atk 
Or  does  he  pass  a  sentence  of  suspension  ah  officio 
et  heneficio  as  a  step  in  the  proceeding  which  wss 
regularly  instituted  in  1874  as  a  punishment  for 
disobedience  to  the  monition,  whioh  he  considered 
contumacy  P  In  the  latter  case  he  may  or  may 
not  have  exceeded  his  jurisdiction,  but  he  has  not 
contravened  the  Church  Discipline  Act.  It  was 
argued  that  at  least  it  was  doubtful  whether  he 
was  not  doing  both ;  and  it  was  argued  that,  as 
the  first  was  m  excess  of  f urisdiction,  a  prohibition 
should  go  asrainst  all,  whether  the  rest  was  within 
his  jurisdiction  or  not.  But  common  sense  and 
the  course  of  precedents  are  alike  against  this 
contention.  Where  part  is  within  the  iarisdiction 
and  part  not,  a  prohibition  is  accorded  against 
doing  what  is  in  excess  of  jurisdiction  and  a  con- 
sultation as  to  the  rest.  For  this  it  is  enough  to 
cite  Townsend  v.  Thorpe  (2  Ld.  Raym.  1507), 
Middleton  v.  Crofts  (2  Atk.  650),  and  Free  v. 
Burgoyne  (5  B.  &  C.  400).  It  was  argued  that 
your  Lordships  should  act  in  conformity  with  the 
principle  of  the  decision  in  0*OonwiU  v.  The 
Queen  (11  CI.  &  F.  155),  and  some  oountenanoe  is 
given  to  that  argument  by  Cotton,  L.J.  in  the 
court  below,  where  he  says  that  it  is  impossible  to 
divide  the  order  or  apportion  the  sentence.  I  do 
not  think  that  principle  is  applicable  to  prohibition. 
But  I  do  not  think  tne  question  arises,  for  unless 
the  judgment  of  an  ecclesiastical  oonrt  is  to  be 
oonstru^  in  prohibition  as  if  it  were  on  spedal 
demurrer,  ana  almost  ut  res  magin  pereai  qwxm 
valeat,  for  which  I  know  of  no  authority,  I  think 
that  this  order  of  Lord  Fenzanoe  must  be  under- 
stood as  showing  that  he  thought  this  suspension 
a  proper  sentence,  and  not  too  great,  as  a  sentence 
given  for  punishing  the  disobedience  to  the 
monition  of  1878,  and  so  enforcing  the  monition 
of  the  court  issued  in  the  time  of  his  predecessor. 
And  that  brings  me  to  the  only  question  in  this 
prohibition  on  which  I  mean  to  express  an 
opinion.  Was  that  pentence,  so  understood,  within 
the  jurisdiction  which  by  the  laws  of  this  country 
is  entrusted  to  the  Court  of  Appeal  for  the 
province  of  Canterbury?  I  have  come,  for  the 
reasons  which  I  sliall  state  afterwards,  to  the 
opinion  that  the  Court  of  Arches  did  nothing 
which  was  in  excess  of  its  jurisdiction,  and  I  do 
not  mean  to  express  any  opinion  whatever  on  the 
question  as  to  the  limits  between  what  would  be 
properly  matter  for  prohibition  and  what  would  be 
matter  of  appeal.  It  is  a  very  difficult  qnestioa 
— anyone  who  reads  the  case  dt  Qotdd  T.  Qapp^ 
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(5  East,  845),  the  doabt  expressed  by  Patteson,  J. 
in  BlwU  T.  Hanoood  (8  A.  &  E.  610)  as  to  whether 
that  case  was  rightly  decided,  and  his  sabaeqnent 
recantation  of  that  doabt  in  Bwrder  v.  Vel&y  (12 
A.  &  E.  283),  will  see  how  difficnlt.  I  do  not 
express  any  opinion  on  it  one  way  or  the  other, 
beoanse  in  the  view  which  I  take  ox  the  matter  the 

Snestion  does  not  arise.     The  ecclesiastical  law  of 
Ingland  is  not  a  foreign  law.    It  is  a  part  of  the 
ffeneral  law  of  Englana,  of  the  "  common  law,"  in 
that  sense  which  embraces  all  the  ancient  and 
approved  customs  of  England  which  form  law, 
including  not  onlv  that  law  administered  in  the 
Courts  of  Queen  s  Bench,  Common  Fleas,  and 
Exchequer,  to  which  the  term  **  common  law  "  is 
sometimes  in  a  narrower  sense  confined,  but  also 
that  law  administered  in  Chancery,  and  commonly 
called  "  equity,"  and  also  that  law  administered 
in  the  courts  ecclesiastical,  that  last  law  consist- 
ing of  such  canons  and  constitutions  ecclesiastical 
as  have  been  allowed   by  general  consent  and 
custom  within  the  realm,  and  form,  as  is  laid  down 
in  Oaudrey^e  case  (5  Bep.  1),  "  the  King's  eccle- 
siastical law."     All  these  laws  may  be,  and  are, 
altered  by  statutes.     When  the  question  arises, 
what  is  the  English  ecclesiastical  law  P  it  is  not 
ascertained  by  calling  witnesses  to  prove  it,  as  if 
it  were  a  foreign  law,  but,  taking  judicial  notice  of 
the  general  law,  it  is  ascertained  by  argument 
founded  on  legal  principles  and  authorities  what 
the  law  is  on  the  particular  point.      Such  was  the 
course  pursued  by  the  Court  of  Bang's  Bench  in 
MiddUton  v.  Crofts  {libi  sup,).    It  was  expressly 
approved  of  in  this  House,  to  cite  no  other  authori- 
ties, in  Bm.  v.  MiUis  (10  CI.  &  F.  534)  and  The 
Bishop  of  Exeter  v.  Ma/rshaU  (L.  Bep.  8  H.  of  L. 
17 ;  18  L.  T.  Bep.  K  S.  376).  In  determining  this 
question  I  think  that  great  weight  should  be  eiven 
to  the  principles  of  the  ecclesiastical  law  laid  down 
by  those  ancient  writers  whose  treatises  have  been 
accepted  by  the  judges  in  the  Ecclesiastical  Courts 
as  of  authority.    Some  weight  is  to  be  given  to 
foreign  jurists  who  treat  of  the  law  ecclesiastical 
as  practised  in  foreign  countries,  but  much  lesA 
weight,  for  it  may  well  be  that  they  are  treating  of 
ecclesiastical  constitutions  which  have  never  been 
accepted  and  received  in  England.    Very  little 
weight  should,  in  my  opinion,  be  given  to  treatises 
so  modern  as  not  to  have  yet  been  sanctioned  by 
the  judges  of  the  Ecclesiastical  Courts.    I  think 
that  great  weight  is  to  be  attributed  to  the  practice 
of  the  courts  ecclesiastical,  and  I  think  tnat  the 
forms  of  the  writs  in  use  are  very  strong  evidence 
of  what  that  practice  is.     I  do  not  think  these 
forms  conclusive,  for  no  doubt  the  forms  of  plead- 
ings and  writs    sometimes  only   indicate  what 
was  at  a  former  time  the  received  law,  which 
may  since  have  become  antiquated  and  have  fallen 
into  disuse,  the  law  having  in  process  of  time  in- 
sensibly changed.    But  most  weight  of  all  is,  in 
my  opinion — and  here  I  only  repeat  what  was  said 
bv  IjDrd  Stowell  in  DaJrymple  v.  Dalrymple  (2 
Ha|;g.    Cons.  54)— to   be  attributed  to  judicial 
decisions.    And  I  think  this  the  proper  time  to 
consider  what  weight  ought  to  be  given  to   the 
decisions  of  the  Judicial  Committee  in  Martin  v. 
Mackonochie  (L.  Bep.  8  P.  C.  409 ;  24  L.  T.  Bep. 
JS,  a.  204)  and  Hehbert  v.  Purchas  (L.  Bep.  4  P.  C. 
801).  I  think  that  there  is  authority  for  saving  that 
the  temporal  court  proceeding  in  prohibition  to 
irastrain  excessive  jurisdiction  m  the  court  ecclesi- 
astical is  not  bound  by  a  decision  of  even  the 


highest  court  of  appeal  in  ecclesiastical  matters. 
The  temporal  courts  had  carried  on  a  long  struggle 
first  before  the  Beformation  with  the  Pope,  and 
afterwards   during  the  period  subsequent  to  the 
Beformation  with  the  Church  and  the  Crown,  and 
many  of  their  decisions  may  be  attributed  to  a 
jealousy  which  they  had  thus  acquired  of  the 
lioolesiastioal  Courts.      But  I  do  not  think  that 
the  doctrine  now  in  question  is  open  to  observation 
as  founded  on  that  jealousy.    I  tnink  that  the  very 
nature  of  a  restraining  power  involves  in  it  a  right 
tiO  consider  the  decision  of  the  court  which  it  is 
sought  to  restrain,  and,  if  satisfied  on  sufficient 
grounds  that  the  decision  was  a  usurpation,  a  right, 
and  consequently  a  duty,  to  declare  that  it  was  so. 
And  though  when  the  appeal  from  the  Ecclesiastical 
Courts  was  transferred  to  such  a  body  as  the 
Judicial  Committee,  it  might  have  been  thooght 
that  the  restraining  jurisdiction  of  the  temporal 
courts  was  no  longer  needed,  the  Legislature  has 
not  thought  fit  to  fake  away  the  prohibition  to  the 
Ecclesiastical  Courts.    In  Smith  v.  Brown  (L.  Bep. 
6  Q.  B.  729 ;  24  L.  T.  Bep.  N.  S.  808),  decided  in 
1871, 1  said  that  "  in  a  case  of  prohibition  where 
we   are   called  upon  to  restrain  the   Court    of 
Admiralty  we  are  not  bound  by  any  decisions 
either  in  the  Court  of  Admiralty  or  in  the  Privy 
Council  when  sitting  in  an  appeal  from  that  court, 
though  their  decisions  are  to  be  weighed  with 
great  respect."    This,  if  sound,  is  equally  applic- 
able to  prohibition  to  restrain  an  Ecclesiastical 
Court.    1  do  not  wish  to  decide  what  is  not  neces- 
sary, but  I  mav  say  that  now  that  the  ultimate 
Court  of  Appeal  in  the  Admiralty  is  this  House, 
the  difficulty  of  applying  what  I  then  said  to  a 
decision  of  the  House  of  Lords  on  appeal  from  the 
Court  of  Admiralty  makes  me  less  confident  that 
what  I  then  said  is  quite  sound.     I  am,  however, 
stiU  inclined  to  think  that  it  was  right,  and,  sup- 
posing it  to  be  so,  I  still  think  that  the  majority  m 
the  Queen's  Bench  and  the  minority  in  the  Court 
of  Appeal  have  given  far  too  little  weight  to  these 
judgments.    They  seemed  to  have  overlooked  this, 
that,  assuming  that  the  arguments  were  sufficient 
to  convince  a  court  in  prohibition  that  it  was  not, 
independently  of  these  decisions,  made  out  affir- 
matively that  the  course  taken  was  within  the 
jurisdiction  of   the  Court  of  Arches,  it  would 
require  much  stronger  arguments  to  justify  that 
court  in  holding  that  it  was  affirmatively  made  out 
that  the  decisions  of  such  a  court  as  the  Privy 
Council  were  wrong.    I  am  not  aware  of  any 
authorities  in  addition  tothosealready  cited,  and  1 
shall  not  again  go  through  them.    I  think  it  is  suf- 
ficiently shown  that  the  course  of  the  ecclesiatical 
law  was  to  punish  ecclesiastical  offences  according 
to  their  gravity  by  the  lighter  or  graver  punish- 
ments, and  that  in  the  case  of  a  beneficed  clerk  sus- 
pension ah  officio  and  suspension  a&  officio  et  bene- 
ficio  for  a  fixed  period,  and  deprivation,  were  all 
proper  ecclesiastical  punishments,  and  were  all 
lighter  punishments  than  excommunication.    And 
the  inference  seems  to  me  irresistible  that,  when- 
ever the  offence  was  such  that  an  ecclesiastical 
court  could  impose  this  ultimate  punishment,  it 
could  impose  the  lighter  punishment  of  depriva- 
tion, or  the  still  lighter  sentence  of  suspension. 
It  was  not  disputed  on  the  argument  that,  though 
deprivation  or  susnension  a  heneficiohaa  the  effect 
of  interfering  with  the  freehold  interest  in  the 
temporalities,  yet  it  may  in  a  proper  case  be 
infiioted  ^y  the  Eodesiastioal  Court.    This  was 
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decided  in  Free  r,  Bwrgoyne  (ubi  9wp\  and  the 
established  form  of  the  writ  of  moDition  shows 
that  at  the  time  when  that  writ  was  first  framed, 
commanding  the  delinquent  to  abstain  in  future 
I' under  pain  of  the  law  and  contempt  thereof," 
it  was  contemplated  that  some  sort  of  ecclesias- 
tical censure  could  be  passed  for  contumacious 
disobedience.  It  seems  to  me  little  short  of  a 
reductio  ad  dbsurdum  to  say  that  such  a  monition 
was  not  intended  to  be  enforceable  at  all,  and  if  it 
could  be  enforced  by  excommunication,  it  does 
seem  very  strange  if  it  could  not  be  enforced  by 
a  lesser  punishment.  But  the  commissioners  who 
were  appointed  in  1832  to  report  on  the  practice 
of  the  Ecclesiastical  Courts  do  not  mention  the 
punishment  of  contumacy  by  anything  else  than 
the  writ  de  contumace  capiendo  given  by  the 
53  Gteo.  3,  o.  127.  I  think  that  does  not  prove 
that  there  could  be  no  other  mode  of  punishing 
contumacy,  though  I  agree  that  it  is  very  strong 
evidence  that  no  other  mode  was  usually  adopted ; 
and  the  research  of  the  learned  counsel  employed 
in  this  cause  has  enabled  them  to  supply  but  very 
few  instances,  before  the  two  recent  cases  in  the 
Privy  Council,  in  which  any  other  mode  has  been 
adopted,  none  of  them  recent,  and  I  think  none  of 
them  very  satisfactory.  Before  these  two  recent 
decisions,  I  might  have  had  scruples  whether  it 
was  right  to  use  a  mode  of  enforcing  obedience  to 
a  monition  which,  thouf^h  I  think  it  made  out 
that  it  was  a  mode  which  might  originally  be 
adopted,  was  one  which  had  long  been  allowed  to 
sleep.  I  incline  to  think  that  I  should  have  come 
to  tne  conclusion  that  it  might  be  done ;  but  when 
the  Judicial  Committee  has  decided  the  question, 
and  I  am  asked  to  sa^  that  they  are  wrong,  the 
scruples  which  I  might  have  had  are  quite 
immaterial.  I  cannot  say  that  they  are  wrons.  I 
will  now  proceed  to  examine  the  reasons  of  the 
judges  below,  and  explain  why  I  dissent  from 
them.  Mellor,  J.  bases  his  judgment,  I  think,  on 
the  ground  that  he  thinks  that  Lord  Penzance 
was  proceeding  in  contravention  of  the  Church 
Discipline  Act.  1  have  already  stated  my  reasons 
for  not  agreeing  with  this.  He  also  expresses  a 
general  concurrence  in  the  judgment  of  Cockbum, 
C.J.  I  have  read  that  judgment  of  the  late  Lord 
Chief  Justice  more  than  once  with  g^at  attention, 
and  it  seems  to  me  that  it  is  all  based  upon  one 

Eosition,  which  he  assumes,  but  does  not  prove,  to  be 
kw.  He  says :  *'  It  is  familiar  knowledge  that  the 
only  coercive  process  or  punishment  for  contumacy 
possessed  by  the  Ecclesiastical  Courts  was,  prior 
to  the  53  Greo.  3,  c.  127,  excommunication,  which 
when  signified,  as  it  was  termed,  to  the  Court  of 
Cheuicery,  was  followed  by  the  writ  de  excom' 
mtinicato  capiendo,  confirmed  and  regulated  by 
the  Stat.  5  Eliz.  c.  23,  under  which  the  party  was 
committed  to  prison  till  he  made  his  submission 
and  rendered  obedience."  '  Neither  Cockbum, 
C.  J.,  nor  any  other  practitioner  now  alive,  can  have 
had  personal  knowledge  of  the  course  of  proceed- 
ing Before  53  Geo.  3,  and  no  authority  is  cited  by 
him,  and  none  has  been  found  or  produced  by  the 
learned  counsel  for  the  appellant  in  support  of 
this  position.  I  quite  agree  that  this  was  one 
mode  of  punishing  contumacy,  as  is  shown  by  the 
form  of  eignificavU,  but  where  is  there  any 
authority  but  that  of  the  Chief  Justice  himself 
for  saying  that  was  the  only  mode  P  I  think,  if 
we  can  suppose  such  a  thing*  that  a  sentence  of 
the  Judicial  Committee  imposing  imprisonment. 


or  the  pillorv,  would  be  such  a  novelty  that  the 
court  of  prohibition  would  be  justified  in  saying 
that  it  was  wrong,  and  in  disregarding  its 
authority;  but,  as  I  have  already  said,  on 
the  balance  of  legal  argument  I  incline,  thoag;h 
with  some  doubc,  to  think  that  before  the  two 
decisions  above  referred  to  I  should  have  said 
there  might  be  other  modes  of  enforcing  it,  and 
now  being  called  to  weigh  on  the  one  side,  the 
authority  of  the  Judicial  Committee,  and  on  the 
other  side  the  authoritv  of  the  Chief  Justice,  very 
confidently  asserted,  but  supported  by  nothing 
but  his  authority,  I  do  not  hesitate.  Cotton,  L. J., 
after  citing  sect.  23  of  the  Church  Discipline  Ac^ 
says  :  "  Even  if  the  order  of  1st  June  is  partly  a 

?roceeding  to  enforce  obedience  to  the  decree  of 
)ec.  1874^  and  partly  an  adjudication  and 
sentence  on  Mr.  Mackonochie  for  acts  done  since 
that  decree,  in  my  opinion  the  Queen's  Bench 
Division  are  right  in  directing  a  prohibition  to 
issue,  because  it  is  impossible  to  divide  the  order, 
or  apportion  the  sentence."  I  have  already  given 
reasons  for  dissenting  from  this  last  position.  He 
proceeds :  '*  It  was  argued  that  to  allow  a  prohibi- 
tion in  the  present  case  would  make  the  decree 
of  the  Ecclesiastical  Court  nugatory,  as  it  would 
deprive  that  court  of  the  power  of  enforcing  its 
decrees,  at  least  where  the  act  of  disobedience  is 
an  offence  a^nst  ecclesiastical  law.  In  my 
opinion  this  is  not  well  founded.  ^  I  do  not 
accede  to  the  argument  that  a  monition  which 
forms  part  of  a  decree  cannot  be  enforced.  In 
my  opinion  it  may,  in  the  mode  authorised  by 
the  Act  of  53  Geo.  3,  c.  127,  and  an  act  of  dis- 
obedience to  an  order  of  the  court  may  be  dealt 
with  as  such,  even  though  it  may  also  be  an 
offence  against  ecclesiastical  law."  He  does  not 
expressly  say  that  he  thinks  it  established  law 
that  this  was  the  only  way,  but  I  think  it  is 
implied ;  perhaps  he  took  that  for  granted  on  the 
confident  assertion  of  the  Chief  Justice.  At  all 
events  he  gives  no  further  reason  for  it,  except 
by  a  reference  to  the  report  of  the  Church 
dommissioners  made  in  1832.  He  says: 
"Unless  clear  authority  can  be  produced  to 
show  that  die  Ecclesiastical  Courts  nave  enforced 
their  decrees  by  suspension,  the  report  of  the 
commissioners  is  to  my  mind  conclusive."  I  have 
already  said  that  I  think  it  strong  eviden'^  that 
it  was  not  a  common  mode  of  enforcing  their  de- 
crees, but  not  more.  Brett,  L.  J.,  if  I  rightly 
follow  his  argument,  thinks  that  no  power  of  the 
Ecclesiastical  Court  can  exist  unless  it  is  every- 
day practice  to  exercise  it.  He,  like  Cotton,  L.  J., 
thinks  that  the  silence  of  the  Commissioners  is 
decisive.  But  he  goes  much  further  than  Cotton, 
L.  J.,  for  he  says  that  no  ulterior  step  of  any  kind 
can  be  taken  in  respect  of  a  monition ;  and  though 
contumacy  might  before  the  statute  of  53  Greo.  3 
have  been  punished  by  excommunication,  and 
now  by  pronouncing  the  party  contumacious,  that 
can,  he  says,  only  be  done  by  means  of  a  new  suit. 
I  will  not  say  that  this  is  a  redudio  ad  ahgurdum, 
though  to  my  mind  it  is  very  like  it,  but  I  will 
say  that  it  is  a  position  requiring  a  good  deal  of 
argument  and  authority  to  establish  it.  I  shall 
now  conclude  by  remarking  on  the  maimer  in 
which  these  learned  judges  have  dealt  with  the 
authority  of  the  two  cases  of  MaHin  v.  Madtwa- 
chie  {ubi  sup,)  and  Hebhert  v.  Purchae  (ubi  fup.)- 
The  Chief  Justice  treats  them  as  of  very  litUa 
authority ;  he  says :  "  The  jurisdiction  was  for  the 
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first  time  assnmed,  I  had  almost  said  usar{)ed, 
not  indeed  by  the  judges  of  the  ordinary  Eoclesias- 
tical  Courts,  but  by  judges  who,  howerer  great 
and  eminent,  may,  1  hope  without  offence,  be  said 
to  bo  less  familiar  with  the  administration  of  the 
ecclesiastical  law — namely,  by  the  Judicial  Com- 
mittee of  the  Privy  Council*.  Cotton,  L.  J.,  ex- 
pressly, and  Brett,  L.  J.,  by  implication,  say  that 
the  deliberate  decisions  of  the  Judicial  Committee 
would  be  very  weighty,  but  that  the  two  decisions 
in  question  were  not  deliberate.  I  cannot  under- 
stand how  they  arrive  at  that  oouclusion.  In 
Mariin  v.  McLckonockie  the  defendant  did  not 
appear,  but  the  Judicial  Committee,  consisting  of 
Lord  Hatherley,  L.  C,  the  Archbishop  of  Tork, 
and  Lord  Chelmsford,  did  not  the  less  consider 
the  case.  Judgment  was  reserved,  and  the  reasons 
given  b^  their  Lordships  for  holding  Mr.  Mackono- 
chie  gmlty  of  an  ecclesiastical  offence  occupy  five 
pai^s  of  print  in  the  Law  Reports.  Then  they 
proceed  to  say,  *'  Upon  the  former  occasion  their 
Lordships,  after  expressing  their  opinion  judi- 
cially that  the  monition  had  been  disobeyed,  did 
not  think  it  necessary  to  do  more  to  mark  their 
disapprobation  of  Mr.  Mackonochie's  course  of 
proceeding  than  by  directing  that  he  should  pay 
the  coats  of  the  application.  Upon  this  repetition 
of  the  offence  they  think  that  they  ought  to  pro- 
ceed further;  they  therefore  declare  that  Mr. 
Mackonoohie  has  uot  complied  with  the  monition 
in  respect  of  the  elevation  of  the  paten  or  wafer, 
nor  as  to  abstaining  from  prostration  before  the 
oonsecrated.elements,  and  they  order  that  he  be  sus- 
pended for  the  space  of  three  calendar  months 
from  the  time  of  notice  of  the  suspension  from  the 
discharge  of  his  clerical  duties  and  offices  and  the 
execntion  thereof."  Their  Lordships  did  not  think 
it  necessary  to  ^ive  their  reasons  lor  thinking  that 
this  sentence  might  be  passed ;  the  judgments  in 
the  present  case  show  that  v&ej  good  reasons 
might  have  been  assigned.  But  it  seems  to  me  a 
very  strong  thing  to  assume  that  they  passed  a 
sentence,  which  admittedly  was  not  one  in 
the  ordinary  every-day  routine  of  practice, 
at  haphasard,  and  without  deliberately  con- 
sidering whether  they  had  power  to  impose 
such  a  sentence.  It  seems  to  me  not  to  be 
short  of  imputing  to  them,  without  any  evi- 
dence, an  arbitrary  dereliction  of  duty.  In 
Hehhert  v.  Pwrehas  the  Judicial  Committee,  con- 
sisting  on  this  occasion  of  Lord  Hatherley,  L.C., 
Lord  Chelmsford,  the  Bishop  of  London,  Sir 
James  Uolvile,  and  Sir  Montague  Smith,  were 
asked  to  inflict  a  sentence  of  deprivation.  They 
did  not  consider  the  sentence  a  thing  requiring  no 
deliberation,  for  they  recjuired  the  counsel  for  the 
prosecution  to  inquire  into  the  precedents,  and 
after  a  month's  interval  the  argument  was  heard. 
Then  the  Lord  Chancellor  delivered  a  short  verbal 
judgment,  refusing  to  pass  a  sentence  of  depriva- 
tion, bat  saying:  "Their  Lordships  are  quite 
satisfied  that  there  exists  in  this  tribunid,  as  there 
did  exist  in  the  High  Court  of  Delegates,  all  the 
powers  of  which  have  been  transferred  to  this 
committee,  a  power  of  suspension,  not  only  ab 
cfieiOf  but  a  hen^ieio  also,  as  a  summary  punish- 
ment for  contumscy."  How  anyone  can  have 
persnaded  himself  that  this  was  not  the  deliberate 
decision  of  the  Lords  there  present  is,  to  me, 
inconceivable.  It  is  true  that  they  did  not  think 
it  necessary  to  assign  their  reasons  fbr  this  de- 
dnon.    I  regret  it;   for,  if  they  had  assigned 


reasons,  even  if  of  mnch  less  weight  than  those 
stated  in  the  judgjments  of  the  Court  of  Appeal 
in  this  case,  we  should  have  been  saved  from  this 
protracted,  and  I  cannot  but  think  lamentable, 
litigation.  I  have  only  to  add  that  I  think  that 
the  judgment  should  be  affirmed,  and  the  appeal 
dismissed  with  costs. 

Lord  Watson  concurred. 

Orders  appealed  from  cffirmed,  and  appeal  dU* 
miisedwith  coeiB. 

Solicitors  for  the  appellant,  Brooke,  Jenhin$t  and 
Oo. 

Solicitor  for  the  respondent,  The  Solicitor  to  the 
Treaewry, 

%^ttm  Conrt  of  Inbicature. 

HIGH    COURT   OF   JUSTICE. 


QUEEN'S  BENCH  DIVISION. 

Tueeday,  March  15, 1881. 

(Before  Grove  and  Lindlst,  JJ.) 

Caigxe  abd  othebs  (apps.)  v.  Tee  Yxstbt  of  St. 
Mast,  Islinotom  (resps.).  [a) 

Metropolis  Local  Management  Acts  —  Dissentina 
chapel — Liability  of  chapel  to  contribute  towards 
expenses  of  making  new  street — House  and  land 
—18  ^  19  Viet.  c.  120  and  26  ^  26  Viet.  c.  102. 

The  appellants  were  the  trustees  of  a  chapel  which 
abutted  on  and  formed  paH  of  a  new  street 
within  the  meaning  of  18  ^  19  Vid.  e.  120.  The 
chapel  was  registered  as  a  place  of  religious 
worship,  but  had  not  been  consecrated  according 
to  die  rites  of  the  Ohurch  of  England,  and  there 
was  no  dedication  of  the  land  in  perpetuity. 
There  were  three  rooms  over  the  vesiry  for  the 
chapel  caretaker  and  his  family,  a»id  lecture 
rooms  and  schoolrooms  underneath  the  chapel. 

Held,  that  the  trustees  were  the  owners  of  a  house 
within  the  meaning  of  18  Sf  19  Vict,  c,  120,  s.  105, 
or  of  land  within  25  §r  26  Vict,  c  102,  s.  77,  and 
were  licbbU  to  contribute  to  the  expense  of  making 
and  paving  the  street 

This  was  a  case  stated  under  20  &  21  Yict.  c.  43. 

The  appellants  appeared  before  the  petty  ses* 
sions,  at  the  vestry  hall  at  Islington,  to  answer  to 
a  complaint  dul^  made  by  the  vestry  of  the  parish 
of  St.  Mary,  Islington,  in  the  county  of  Middlesex : 

That  fhey,  beixur  Hie  owners  of  the  HicrhbTizy  Hill 
Chapel,  in  Anbert  Burk.  whioh  said  chapel  abuts  on  and 
forms  a  part  of  the  aaia  Anbert  Park,  in  the  said  pariah 
of  St.  Mary,  Islin^^ton,  being  a  new  street  within  the 
meaning  of  a  oertain  Act  of  Parliament  made  and  j^aaaed 
in  the  eighteenth  and  nineteenth  j^eara  of  the  reign  of 
her  present  Majesty  Qneen  Yiotona,  intituled  "  An  Aot 
for  uie  better  local  management  of  the  Metropolia," 
and  also  of  the  aeveral  Acta  amending  the  aame  (19  A  20 
Vict.  0.  HI,  21  A  22  Viet.  c.  104,  and  25  &  26  Viet.  c.  102). 
and  being  within  the  jnrisdiotion  of  the  aald  reatry,  and 
within  the  area  of  the  diatriot  defined  by  the  aaid  Acta, 
whioh  aaid  new  atreet  had  been  laid  ont  and^  made,  but 
whioh  had  not  been  made  and  paved  to  the  aatiaf  action  of 
the  aaid  veatry ,  had  not  on  demand  paid  to  the  aaid  veatry 
the  Bum  of  2111.  Za.  4d.,  being  the  proportion  of  the  esti- 
mated expense,  aa  determined  by  the  anrveyor  for  the  time 
being  of  the  aaid  vealzy,  to  be  paid  by  them  for  provid- 
ing and  laying  the  pavement,  and  makmg  the  road  in  the 
aaid  new  atreet,  in  reepeot  of  the  aaid  chi4;>el  of  whioh 
thi^  were  the  owners. 

(a)  Beported  by  W.  P.  Bvsbslit,  Ksq.,  Barrialer«(-Law. 
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And  after  BOTeral  a^ioomments  of  the  hearing, 
the  jnstioes,  on  the  16tn  Deo.  1880,  made  an  order 
npon  the  appellants  for  the  payment  to  the 
reepondents  of  the  sum  of  2112.  3«.  42.,  as  claimed 
by  the  said  respondents. 

The  following  facts  were  admitted : 

1.  The  passing  of  a  resolution  of  che  said  vestry 
that  the  new  street  called  Aabert  Park  should  be 
made  and  paved. 

2.  The  passing  of  a  resolntion  by  the  said  vestry 
that  the  estimated  expense  of  making  and  paving 
the  new  street,  as  determined  by  the  surveyor  m 
the  said  vestry,  be  apportioned  on  the  owners  of 
the  honses  and  lands  abutting  on  and  forming 
part  of  such  street  wherein  the  owners  of  the  said 
Highbury  Hill  Ohapel  were  assessed  in  the  bef  ore- 
mentioned  sam  of  2111.  S8.4td.aB  the  proportion 
of  the  said  estimated  expense  to  be  paid  by 
them. 

8.  The  demand  by  the  vestry  on  the  appellants 
of  the  said  sum,  and  their  refusal  to  pay  the 
same. 

4.  That  the  appellants  are  the  lessees  of  the 
land  on  which  the  chapel  and  other  baildings  have 
been  erected. 

It  was  further  admitted  by  the  appellants,  and 
agreed  to  by  the  respondents,  that  the  said  ohaf)el 
is  duly  registered  as  a  place  of  religious  worship, 
and  that  there  has  been  no  dedication  of  the  land 
in  perpetuity  (the  tenure  being  leasehold),  nor  has 
the  chapel  been  consecrated  according  to  the 
rites  of  the  Church  of  England ;  that  there  are,  in 
addition  to  the  chapel,  vestries,  three  rooms  over 
the  vestry  for  the  chapel  caretaker  and  his  family, 
and  lecture-rooms  and  schoolrooms  underneath 
the  said  chapel ;  that  the  appellants  are  assessed 
in  the  parochial  rates  in  respect  of  the  caretaker's 
rooms  at  602.  per  annum,  and  t^iat  they  pay  the 
rates  thereon. 

It  was  contended  by  the  appellants  that  the  said 
chapel  and  premises  were  not  liable  to  be  rated 
towards  the  costs  of  making  the  said  road  and 
flagging  the  footway,  on  the  pounds,  among 
others,  that  the  said  chapel  is  neither  a  "  hoase 
nor  *'  land  "  within  the  meanins:  of  the  Metropolis 
Management  Acta  (18  &  19  Viot  c.  120,  s.  105, 
and  26  &  26  Vict.  c.  102,  s.  77),  and  that  they  are 
not  owners  of  the  same  within  the  250th  section 
of  the  Act  18  &  19  Vict,  a  120. 

The  respondents  contended,  in  reply,  that  the 
chapel  and  premises  had  not  been  consecrated,  and 
that  the  lands  had  not  been  dedicated  in  perpetuity, 
bat  that  it  was  a  leasehold  hereditament  sabject 
to  the  usual  covenants  of  a  building  lease  for  pay- 
ment of  rent,  repairs,  rates,  taxes,  and  impositions, 
and  that  the  lease  contained  a  covenant  on  the 
part  of  the  appellants  to  mi^e  and  maintain  the 
Bewers,  roads,  and  footpaths,  in  common  with  the 
lessees  of  other  parts  of  the  estate  until  the  same 
were  taken  under  the  jurisdiction  of  the  vestry, 
which  said  last-mentioned  covenant  would  be  de- 
feated and  rendered  ineffectual  to  a  certain  extent 
if  the  appellants'  contentions  were  held  good,  and 
a  greater  burden  thrown  upon  the  other  owners 
and  lessees,  who  nould  have  to  pay  the  pro- 
portion of  the  costs  of  making  the  new  street 
assessed  to  the  appellants ;  that  on  a  part  of  the 
premises  parochial  rates  have  been  assessed  and 
paid  by  the  appellants;  that  the  said  premises  were 
liable  to  be  assessed. 

The  justices  decided,  first,  that  although  the 
said  chapel  and  other  buildings  might  not  come 


within  the  strict  literal  meaning  of  the  wovd 
*'  house  "  in  sect.  105  of  18  &  19  Yict.  c.  120,  they 
are  within  the  meaning  of  sect.  77  of  25  ft  1^ 
Vict.  c.  102,  inasmuch  as  they  are  situate  on 
"  land  "  leased  to  the  appellants ;  and,  secondly, 
that  inasmuch  as  the  appellants,  without  con- 
travening the  covenants  of  the  lease  and  deed  of 
trust,  might  let  the  premises  at  a  rack  rent  to  a 
person  who  might  reside  therein,  and  derive 
an  income  from  pew  rents,  &c.,  while  using  the 
chapel  and  rooms  for  the  purposes  set  forth  in  the 
lease  and  deed  of  trust,  tney  were  the  "  ownera  " 
of  the  premises  within  the  meaninff  of  the  said 
Acts,  and  that  they  were  therefore  liable  to  the 
payment  of  the  proportion  of  the  cost  of  making 
and  paving  the  said  new  street  on  which  the  said 
land  bounds  or  abuts.  Accordingly  the  justices 
made  an  order  upon  them  for  the  payment  to  the 
respondents  of  tne  said  sum  of  2111.  ds.  4d,  so 
claimed  by  the  vestry,  as  the  proportion  of  the 
cost  payable  by  them,  the  said  appellants,  for  the 
making  and  paving  of  the  said  new  street. 

The  questions  for  the  consideration  of  the  court 
were: 

1.  Whether  the  said  premises  were  either  a 
"  house  "  within  the  meaning  of  the  105th  section 
of  18  &  19  Vict.  c.  120.  or  "  land  "  (upon  part  of 
which  buildings  are  situate)  within  the  meaning 
of  the  77th  section  of  25  &  26  Yict.  c.  102. 

2.  Whether  the  appellants  are  the  *'  owners  "  of 
the  said  premises  within  the  meaning  of  the  said 
Acta,  as  oeing  the  lessees  under  a  rent  reserved, 
and  who  would  receive  the  rack  rent  thereof  if  the 
same  were  let  at  a  rack  rent  within  the  meaning  of 
the  250th  section  of  18  &  19  Yict.  c.  120. 

If  the  court  should  be  of  opinion  that  the 
appellants  are  liable  to  contribute  to  the  expenses 
ot  making  and  paving  the  said  street,  the  order  so 
made  was  ,to  be  enforced,  otherwise  the  same  was 
to  be  reversed. 

By  6  A  7  Yiot.  a  36,  s.  1 : 

No  person  or  persons  shall  be  assessed  or  rated,  or 
U&ble  to  be  assessed  or  rated,  or  lUble  to  pay,  to  anj 
ooimty,  borough,  paroohial,  or  other  local  rateiB  or  oeeM. 
in  respeot  of  «n^ land,  honses,  or  bnildings,  or  parts  d 
honaee  or  bTuldmgs,  belonffiog  to  any  sooetj  isstitaied 
for  purposes  of  soienoe,  literatore,  or  the  fine  aarfct 
ezdnsivelY,  either  as  tenant  or  as  owner,  and  oooopied 
by  it  for  the  transaotion  of  its  bnsmees,  and  for  oanTinr 
into  effect  its  purposes,  provided  that  such  sodeigr  shm 
be  supported  wholly  or  in  part  by  annual  vdlonttfj 
oontributions,^  and  shall  not,  and  by  its  laws  may  not, 
make  any  dividend ,  gift,  diriaion,  or  bonus  in  money  unto 
or  between  any  of  xta  members. 

By  18  &  19  Yict.  c.  120,  s.  105 : 

In  oase  the  owners  of  the  houses  forming  the  greaiar 
part  of  any  new  street  laid  out  or  made,  or  hereafter  to 
oe  laid  out  or  made,  which  is  not  payed  to  the  aaHdMtkn. 
of  the  vestry  or  district  board  oTthe  paruih  or  distrietia 
which  such  street  is  situate,  be  desirous  of  having  the 
same  paved,  as  hereinafter  mentioned,  or  H  such  ves^ 
or  board  deem  it  necessary  or  expedient  that  the  bum 
should  be  so  paved,  then  and  in  either  of  snoh  cases  sooh 
vestry  or  boofd  shall  well  and  sufficiently  pave  the  same, 
either  throughout  the  whole  breadth  of  the  caniagewaj 
and  footpaths  thereof,  or  any  part  of  such  braadtn,  and 
from  time  to  time  keep  such  pavement  in  good  and 
suffioisnt  repair ;  and  the  owners  of  the  houses  tanaSm 
such  street  shall,  on  demand,  pay  to  such  vestiy  or  boaia 
the  amount  of  the  estimated  expenses  of  providing  and 
laying  such  payment  ^such  amount  to  be  aetermined  fay 
the  surveyor  for  the  tune  being,  of  the  vesbv  or  board) : 
and  in  case  such  estimated  expenses  exoeea  the  aew 
expenses  of  such  paving,  then  the  difference  hetwen 
BUiOh  estimated  expenses  and  sueh  aotoal  iitpaiisns  shw 
be  repaid  by  the  said  vestiy  or  board  to  the  owasn  « 
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and  to  reside  in  any  house  ....  snoh  person  as 
the  society  should  elect  as  their  minister  .... 
and  to  permit  the  said  lecture  hall  and  premises 
to  be  used  for  the  holding  of  such  religious 
meetings,  and  for  such  other  religions  purposes, 
or  for  the  delivering  on  weekdays  of  sunn  lectures 
or  the  holding  on  weekdsys  of  such  meetings  for 
educational,  scieotific,  or  charitable  purposes,  and 
for  such  other  purposes,  not  being  contrary  to  the 
covenants  of  the  original  lease,  as  the  members  of 
the  said  society  should  direct  and  appoint. 

Bompoi,  Q.O.  (Arnold  Motley  with  him)  for  the 
appellants. — ^The  qnestion  here  is  whether  the 
appellants  are  liable  as  "  owners "  either  of  "  a 
house  '•  or  "  land  "  within  18  &  19  Vict.  c.  120, 
8. 105,  or  25  &  26  Vict.  c.  102,  s.  77.  I  contend 
that  these  premises  are  neither  a  "house"  nor 
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bousee  by  whom  the  said  som  of  monoy  has  been  paid ; 
and  in  ease  iha  said  estimated  expenses  beings  less  than 
the  aotoal  expenses  of  snoh  paving,  then  the  owners  of 
fhe  said  honaes  sludl,  on  demand,  pay  to  the  said  vestry 
or  board  snoh  farther  snm  of  money  as,  together  with  the 
sum  already  paid,  amounts  to  snoh  aotoal  expenses. 

By  sect  250 : 

The  word  "  owner  "  shall,  except  for  the  purpose  of 
fhe  provision  of  this  Act  requiring  notice  to  be  served  on 
owners  or  reputed  owners  of  land  before  application  to 
one  of  Her  Majesty's  principal  Secretaries  of  State  for 
Ida  oonaent  to  exeroise  powers  of  taking  land,  or  any 
light  or  easement  in  or  over  land,  oompuisorily,  mean  the 
peraom  for  the  time  being  receiving  the  rack  rent  of  the 
lands  or  premises  in  connection  with  which  the  said  word 
ifl  used,  whether  on  his  own  account,  or  as  ac^nt  or 
tmatee  for  any  other  person,  or  who  would  so  receive  the 
aaane  if  such  lands  or  premises  were  let  at  a  rack  rent. 

By  25  &  26  Vict.  c.  102,  s.  77 : 

Where  any  vestry  or  district  board  shall,  xmder  the 
powers  given  bv  the  one  hundred  and  fifth  section  of  the 
firstly  recited  Act,  have  paved,  or  be  about  to  pave,  any 
new  street,  the  owners  of  the  land  bounding  or  abutting 
on  anoh  sfareet  shall  be  liableto  contribute  to  the  expenses 
or  estimated  expenses  of  pavixig  the  same,  as  well  as  the 
owners  of  houses  therein,  provided  that  it  shall  be  lawful 
for  the  vestry  or  district  board  to  charge  the  owners  of 
land  in  a  less  proportion  than  the  owners  of  house 
property,  should  tiiey  deem  it  just  and  expedient  so  to  do ; 
and  any  such  costs  or  expenses,  including  the  cost  of 
paving  at  the  points  of  intersection  of  streets,  and  all 
other  incidental  costs  and  charges,  shall  be  apportioned 
by  the  vestry  or  board,  and  shall  be  recoverable  either 
before  the  work  shall  be  commenced,  or  during  its  pro- 
greaa,  or  after  its  completion ;  and  it  shall  be  lawful  for 
we  -vestry  or  district  board  at  their  discretion  to  accept 
payment  of  the  amount  i4>portioned  or  charged  m 
respect  of  each  house  or  premises  by  instalments  spread 
over  a  period  not  exceedmg  twenty  years,  and  any  such 
amount  shall  be  recoverable  from  the  present  or  any 
fntore  owner  of  the  premises  either  by  action  at  law  or 
in  a  ■nmmary  manner  before  a  justice  of  the  peace,  atthe 
option  of  the  vestry  or  board. 

By  sect.  110 : 

The  said  redted  Acts  and  this  Act  shall  be  oonstmed 
together  as  one  Act. 

By  the  original  lease  to  the  appellants,  dated 
the  20th  March  1872,  it  is  stated  that,  in  considera- 
tion of  the  expense  incurred  in  building  a  chapel 
and  other  buildings,  the  plot  of  ground,  together 
with  the  church  or  chapel  and  schoolroom  or  lecture 
hall  and  buildings  there  recently  erected  on  the 
said  ground,  were  demised  to  the  lessees  for  the 
term  of  150  years  from  the  25th  March  1870,  at 
the  annual  rent  of  10!. 

The  lease  contained  (among  others)  a  covenant 
on  the  part  of  the  lessees  not  to  use  the  premises 
without  the  lessors'  consent,  "  for  any  other  pur- 
pose than,  as  to  the  said  church  or  chapel,  as  a 
place  of  worship  for  Protestant  dissenters  .... 
and  as  to  the  school,  for  the  purpose  of  a  Sunday- 
adiool  in  connection  with  the  said  ohurch  or 
ohaj^I ;  and  as  to  either  the  said  church  or  chapel, 
and  the  said  school  and  the  lecture  hall,  for 
religious  meetings  or  other  religious  purposes  in 
connection  with  the  said  church  or  chapel ;  with 
the  provision  that  the  same  may  be  occasionally 
need  on  weekdays  for  lectures  or  meetings  for 
educational,  scientific,  or  charitable  purposes." 
'Hie  lease  also  contained  the  usual  powers  of  re- 
entry by  the  lessor  on  default  by  the  lessees. 

By  an  indenture,  dated  the  4th  Feb.  1879,  the 
reaidae  of  the  term  comprised  in  the  above  lease 
was  assigned  to  the  appellants  "upon  trust  to 
permit  we  said  premises  to  be  used  as  a  place 
of  pabho  worship  by  the  said  church  or  society 
•  •  .  •  and  to  permit  to  officiate  in  the  said  ohnroh 


"  land  *'  witnin    these  statutes.    It  has  been  ex- 

f>ressly  decided  that  a  church,  together  with  the 
and  appnrtenant  to  it,  was  not  rateable  either  as  a 
"  house  "  or  "  land  "  to  the  expenses  of  paving  a 
new  street  under  these  statutes : 

ArigBll  V.  The  Vestry  of  Paddington.  L.  Bep.  3  Q.  B. 

714;  9  B.  &  S.  486  :  37  L.  J.  171,  M.  C. ; 
Plunutead  Board  of  WorJct  v.  Ths  BrUish  Land 

Cwnpwny,  32  L.  T.  Bep.  N.  S.  94;  L.  Bep.  10 

Q.B.203:  44  L.  J.  38,  Q.  B. 

The  fact  that  educational  and  scientific  lectures 

might    be   given   on  these  premises  makes  no 

difference,  because  6  &  7  Vict.  o.  36,  s.  1,  provides 

an  exemption  of  scientific  and  educational  institU" 

tions  from  parochial  rating.    If  this  chapel  is  not 

a  *' house      neither  is  it  "land,"  though  it  is 

surrounded  by  what  may  appropriately  be  termed 

**  land ;"  and  if  it  is  '*  land,"  it  is  vacant  land, 

and  ought  to  be  assessed  as  such : 

HiggiM  v.  Harding,  27  L.  T.  Bep.  N.  8.  483;  L.  Bep. 
8Q.  B.7;  42  L.  J.  81,  M.  0. 

Assuming  these  premises  to  be  either  a  **  house" 
or  "  land,"  the  appellants  are  not  the  owners  of  it 
within  the  250th  section  of  18  &  19  Vict.  c.  120, 
for  instead  of  receiving  the  "  rack  rent "  therein 
mentioned,  they  pay  it;  nor  could  the  trustees 
receive  nuch  rack  rent,  even  if  the  premises  were 
let  at  such  rent. 

The  AUomeyOeneral  (J.  F.  Olerh  with  him).— - 
This  is  not  a  question  of  rating ;  but  is  an  order 
for  the  payment  of  money.  All  property  benefited 
by  the  construction  of  new  approaches  is  primd 
facie  liable  to  contribute  to  the  expenses  incidental 
to  such  construction ;  and  if  the  appellants  claim 
exemption  from  such  liability,  they  must  fully 
prove  their  rieht  to  be  exempt.  This  building 
IS  not  a  chapel  in  the  strict  legal  sense,  for  there 
has  not  been  any  dedication  of  it  to  ecclesiastical 
purposes  for  all  time ;  indeed,  there  is  no  such 
thing  as  consecration  of  a  Dissenting  place  of 
worship.  It  is  not  even  exclusively  used  as  a 
chapel,  for  lectures  are  given  in  it,  and  money 
might  be  taken  at  the  doors ;  and  it  might  be  sold 
to-morrow,  and,  with  the  proper  consent,  turned 
into  a  circus.  It  was  not  contemplated  by  the 
parties  that  this  building  should  exist  as  a  chapel  for 
all  time.  There  is  a  marked  distinction  between 
a  place  of  public  worship  and  a  church.  A  private 
building  always  used  as  a  chapel,  and  by  contract 
never  to  be  used  for  any  other  purpose,  is«  if  a 
profit  be  made  of  it,  rateable  to  the  poor : 

Bobeon  v.  Hyde,  Cald.  Bep.  310. 

It  has  also  been  decided  that  traatees  who  had  no 
power  to  let  premiseB  or  to  reoeive  rent  were  liable 
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as  owners  on  the  groand  that  they  woald  have  had 
the  rent  if  the  premises  were  actually  let : 

Bowditch  T.  The  Wakefield  Local  Board,  25  L.  T. 
Bep.  N.  S.  88;   L.  £ep.   6  Q.  B.  567;  40  L.  J 
214,  M.  C. 

Bomp<M  in  reply. 

Gbove,  J. — I  am  of  opinion  that  the  decision 
arrived  at  by  the  justices  was  right,  and  should 
be  affirmed.     The  main  question  we  are  called 
upon  to  determine  is,  whether  these  premises  are 
either  a  **  house  "  or  land  "  within  the  meaning  of 
the  Metropolitan  Acts.     Now  I  am  of  opinion 
that  the  building  in  question  is  a  house  wihtin  the 
statutes  referred  to.    The  building  is  described  in 
the  cose  as  a  chapel  duly  registered  as  a  place  of 
religious  worship,  but  there  has  been  no  dedi- 
cation of  the  land  in  perpetuity,  nor  has  the  chapel 
been  consecrated  according  to  the  rites  of  the 
Church  of  England.    In  addition  to  the  chapel 
there  are  Testries,  and  rooms  for  the  caretaker, 
and  also  lecture  and  schoolrooms  underneath  the 
ehapel.  The  only  part  of  the  building  which  could 
not  be  used  as  a  house,  in  the  popular  sense,  is 
the  upper  part  of  it,  which  is  used  us  a  chapel, 
and  concerning  which  there  are  provisions  in  the 
deed  to  the  eflect  that  it  should  not  be  used  for 
any  other  purpose.    There  is  nothing  except  the 
covenant  inter  partes,  which  could  be  waived  by 
the  lessor,  to  bmd  the  lessee  to  continue  its  use 
as  a  chapel.      I  agree  with  what  fell  from  the 
.Attorney-General    during    the    argument,    that 
parties  cannot  by  mere  agreement  alter  the  lia- 
bility imposed  by  the  statute  upon  houses  and 
land;  otherwise  it  would  be  very  easy  to  evade 
the  statute  by  inserting  covenants  in  a  lease,  and 
not  insisting  on  their  performance.     I  do  not 
think,  therefore,  that  any  statutory  liability  of 
this  kind  can  be  evaded  by  a  mere  covenant  with 
parties  which  may  or  may  not  be  insisted  upon. 
What  is  this  building  if  it  is  not  a  house  P    It 
may  be  called  a  chapel,  but  that  does  not  prevent 
the  whole  building  being  a  "  house,"  and  I  do  not 
agree  that  the  term  "  house  "  must  be  confined  to 
the  popular  sense  of  the  word.     In  The  Plttm- 
stead  Board  of  Works  ▼.  The  British  Land  Oom* 
pany  {ubi  sup,)  the  question  argued  was  whether 
certain  cross  roads  could  be  said  to  be  "land," 
and  as  snch  liable  to  contribute  towards  the  cost 
of   paving   a  new   street.     In  that   case  Lord 
Coleridge,  adverting  to  AngeWs  case  (ubi  sup.), 
expressed  the  opinion,  not  that  a  church   was 
not  a  "  house,"  but  that  it  was  not  a  "  house  "  for 
the  purposes  of  the  Act.    And  why  P    Because  it 
could  not  be  used  for  the  purposes  for  which  a 
house  was  used,   but  was  consecrated,  aud   so 
dedicated  to  permanent   and    unalterable    uses. 
And  the  same  distinction  was  taken  in  Bohson 
V.  Hyde  (ubi  sup,).    The  reason  is  not  because  the 
consecration  was  for  religious  purposes,  but  be- 
cause, by  the  effect  of  consecration,  the  domina- 
tion, so  to  speak,  over  the  building,  was  removed 
from  the  owner;   and    being    so   removed,  the 
buildinfif  was  no  longer  a  "house  "  in  the  ordinary 
sense.    This  case,  therefore,  does  not  fall  within 
the  principle  of  AngeWs  case  (ubi  swp.).    It  is  no 
doubt  difficult  to  define  exactly  what  a  house  is. 
I   suppose  a  wall,  for  instance,  is  not  a  house. 
There  have  been  numerous  cases  under  the  Regis- 
tration Acts  which  throw  light  on  what  is  and 
what  is  not  a  house  within  those  Acts.    But  we 
are  not  now  considering  the  Begistration  Acts, 


and  a  building  may,  in  my  judgment,  well  be  a 
"house"  for  the  purposes  of  the  Metropolitan 
Management  Acts,  though  it  may  not  be  a 
"  house  "  under  the  Begistration  Acts.  When  I 
look  at  the  object  of  the  statutes  I  feel  no  hesita- 
tion in  holding  that  this  building  is  liable  to  be 
assessed.  There  are  caretaker's  rooms,  lectare 
and  school  rooms,  and  there  is  nothing  to  prevent 
the  tenant  from  receiving  money  for  the  use  of 
these  rooms.  I  see  nothing,  therefore,  to  prevent 
such  a  building  as  this  from  coming^  within  the 
fair  meaning  of  the  word  "  house ;  "  indeed,  I  do 
not  know  what  other  term  can  be  so  aptly  applied 
to  it.  If  I  should  call  it  a  chapel  I  should  mis- 
describe  it,  because  the  legal  meaning  of  the 
term  "  chapel "  is  a  chapel  of  the  Church  of  Eng- 
land. Therefore  to  call  it  a  "  chapel "  would  not 
make  it  the  less  a  "  house."  Then  arises  the 
question,  whether  this  case  comes  within  18  &  19 
Vict.  c.  120,  s.  105,  where  "  houses  "  alone  are 
spoken  of,  or  "  land  "  within  25  &  26  Vict.  c.  102, 
s.  77.  Now  I  am  of  opinion  that,  if  the  building 
was  not  a  "house"  within  the  former  Act,  it 
comes  within  25  &  26  Yict.  c.  102,  s.  77;  and 
though  in  the  latter  case  the  question  of  assess- 
ment might  be  affected,  we  are  not  asked  any- 
thing as  to  that ;  under  whichever  statute,  there- 
fore, the  liability  arises,  my  judgment  would  be 
the  same.  As  regards  the  quantum,  I  will  only 
say  1  do  not  agree  that  if  the  case  falls  within 
25  &  26  Yict.  0. 102,  s.  77,  the  land  ought  to  be 
assessed  as  bare  naked  land ;  but  I  think  it  may  be 
valued  with  its  accessories,  and  is  therefore  liable  to 
be  rated  higher  than  mere  agricultural  land.  The 
only  remaining  question  is,  whether  the  parlies 
are  "  owners  "  within  the  meaning  of  the  statute. 
I  think  they  are.  There  is  nothing  save  the 
agreement,  which  the  parties  are  not  bound  to 
enforce,  to  prevent  the  premises  being  let  ataraok 
rent.  I  do  not  think  the  lessees  hold  it  them- 
selves at  a  rack  rent,  but  at  a  rent  under  the  rack 
rent ;  but  even  if  it  were  otherwise,  still,  if  they 
had  the  power  to  receive  a  higher  rent  for  it  (and 
they  have  such  a  power  but  for  the  agreement 
inter  paries),  I  think  they  come  within  the  latter 
part  of  the  section.  If  we  came  to  the  opposite 
oondusion,  it  seems  to  me  that  the  effect  of  oar 
judgment  would  be  to  permit  parties  to  make 
these  statutory  provisions  inoperative  merely  by 
putting  prohibitory  terms  in  their  agreement,  the 

ferformance  of  which  they  can  waive  at  pleasure, 
have  therefore  come  to  the  conclusion  that  oar 
judgment  must  be  tor  the  respondents,  and  that 
the  order  of  the  justices  must  be  affirmed. 

LnrDLEY,  J.— 1  am  of  the  same  opinion.  What 
the  appellants  want  us  to  decide  is,  that  the 
trustees  are  not  owners  of  a  "  house"  or  "land." 
Looking  at  the  statutes  on  whioh  this  questioa 
turns,  their  effect,  as  it  seems  to  me,  is  to  ftiake 
both  owners  of  house  and  land  liable  for  these 
expenses.  Why  is  the  chapel  not  within  theeo 
statutes  P  Because,  so  it  is  contended,  the  prin- 
ciple laid  down  in  AngeU  v.  The  Vestry  of  Islington 
(ubi  sup,)  applies.  But  all  that  was  decided  there 
was  that  a  church  consecrated  for  ever  to  eccle- 
siastical purposes  was  not  liable  to  be  assessed  as 
a  "  house."  This  case  is  as  unlike  the  one  I  have 
cited  as  it  can  be ;  the  only  resemblance  that  I 
can  see  is  that  both  structures  may  be  used  for 
the  same  purpose.  The  differences  are  apparent 
enough,  and  have  already  been  commented  on  by 
my  brother  Grove.     The  deobion  in  the  Flumr 
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stead  Board  of  Worhs  v.  The  BriUeh  Land  Oomr 
pany  (vJbi  Mip.)>  wbioh  was  a  qaestioD  of  cross 
roads,  does  not  toach  the  oresent  case.  This 
bailding,  in  m^  judgment,  fails  within  one  or  the 
other  description  contained  in  the  statutes;  I 
pbonld  say  it  might  be  brought  within  eicher. 
Having  regard  to  the  object  of  the  Acts,  and  the 
wording  of  the  sections,  I  should  say  everything 
was  intended  to  be  inoladed  except  churches 
properly  so  called.  With  respect  to  the  further 
question,  whether  the  appellants  are  "  owners,"  I 
have  come  to  the  oondnsion  that  they  are.  As 
tmatees  they  can  let  for  the  benefit  of  the  eeeiuU 
que  irusi.  It  may  be  that  this  congregation 
will  in  time  find  a  more  suitable  place  to  worship 
in,  and  then  the  trustees  can  let  it.  Considering 
the  facts  stated  in  the  special  case,  I  am  not  pre- 
pared to  assume  that  these  trustees  pay  rack 
rent,  but  I  think  they  clearly  come  within  the 
latter  part  of  the  definition  given  to  the  term 
"  owner "  in  18  &  19  Vict.  c.  120,  s.  250.  For 
these  reasons  I  think  this  appeal  should  be  dis- 
missed with  costs. 

Affecd  dismissed  with  costs. 

Solicitors  for  the  appellants,  /.  C.  Williams  and 
Shepheard  and  Sons, 

Solicitor  for  the  respondents,  John  Lay  ton. 


Tuesday,  March  29, 1881. 

(Before  Lindlet  and  Mathxw,  JJ.) 

Dtson  (app.)  V.  London  and  North- WxstB&N 
Eailwat  Company  (resps.).  (a) 

Railway  company— •Bye-lawS'-Divisihiliiy  of  hy^ 
law — Bye-iaw  ultra  vires — Passenger  iraveUing 
in  superior  class  to  that  for  which  he  had  a  ticket 
—Fraud— 8  Viet,  c,  20,  s,  103. 

The  appellani  was  convicted  and  fined  109.  and 
costs  for  having  fraudulently  travelled  in  a  car- 
riagCf  belonging  to  the  respondents,  of  a  superior 
eloMS  to  thai  for  which  his  ticket  was  available. 

The  information  was  laid  under  a  bye-law  of  the 
London  and  North»Westem  Oomnany,  which  had 
been  made  in  pursuance  of  8  V%ct,  c,  20,  s,  106, 
thai  **  any  person  travelling,  without  the  special 
permission  of  some  dul/y  authorised  servant  of 
the  company,  in  a  carriage  or  by  a  train  of  a 
superior  doss  to  that  for  which  his  tichet  was 
issued,  is  hereby  subject  to  a  penally  not  exceeding 
4^s,,  and  shall  in  addition  be  liable  to  pay  his 
fare  according  to  the  class  of  carriage  in  which 
he  is  travelling  from  the  station  where  the  train 
originally  started,  unless  he  shows  that  he  had 
no  intention  to  defraud" 

Held,  upon  appeal,  that  the  conviction  mtut  be 
quashed,  as  the  bye-law,  whether  treated  as  a 
whole  or  as  two  separate  bye-laws,  was  in  either 
ease  bad,  as  it  was  not  consistent  with  the  Act 
under  whicli  it  was  framed, 

Tms  was  a  case  stated  by  justices  under  20  & 
21  Vict.  c.  43. 

Case. 
At  a  petty  sessions,  holden  at  Huddersfield  and 
for  the  West  Biding  of  the  county  of  York,  on 
the  16th  Nov.  1880,  one  Eli  Dyson  (hereinafter 
called  the  appellant)  was  charged  before  us  the 
undersigned,  two  of  the  justices  of  the  peace  for 
the  West  Biding  of  the  county  of  York,  for  that 
on  the  29th  day  of  September  in  the  year  of  our 

(<r)  Beportod  by  A.  H.  Potbsb,  Em|.,  Bftrrlster-fttrJUw. 
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Lord  1880,  at  Staithwaite,  in  the  said  riding,  he 
did  then  and  there  vnlawfnlly  and  knowingly 
travel  in  a  carriage  of  a  superior  class  to  that  for 
which  his  ticket  was  availAble,  belonging  to  the 
London  and  North- Western  BaQway  Company,  to 
wit,  from  Longwood  to  Marsden,  contrary  to  the 
bye-laws  of  the  said  company,  and  the  appellant 
was  convicted  in  the  mitigated  penalty  of  lO^.  and 
costs,  but  being  dissatisfied  with  our  determina- 
tion, as  being  erroneous  in  point  of  law,  hath, 
pursuant  to  the  statute  20  &  21  Vict.  c.  43,  applied 
to  us  to  state  and  sign  a  case.  Now,  therefore, 
we  do  state  and  sign  tne  following  case. 

The  information  was  made  under  the  eighth 
bye-law  of  the  said  railway  company,  which  wa« 
made  in  pursuance  of  the  statute  8  Vict.  c.  20,  ss. 
108,  109,  and  duly  certified  by  the  Board  of  Trade, 
which  eighth  bye-law  is  as  follows :  "  Any  person 
travelling  without  the  special  permission  oi  some 
duly  authorised  servant  of  the  company  in  a  car- 
riage or  by  a  train  of  a  superior  class  to  that  for 
which  his  ticket  was  issued,  is  hereby  subject  to  a 
penalcy  not  exceeding  40^.,  and  shall  in  addition 
be  liable  to  pay  his  fare  according  to  the  class  of 
carriage  in  which  he  is  travelling  from  the  station 
where  the  train  originally  started,  unless  he  shows 
that  he  had  no  intention  to  defraud." 

The  appellant  is  the  holder  of  a  second-class 
contract  ticket  between  Huddersfield  and  Marsden, 
available  at  the  intermediate  stations. 

The  due  publication  of  the  bye-laws  under 
8  Vict.  c.  20,  s.  110,  and  of  the  short  particulars 
of  offences  and  penalties  nnder  sect.  143,  was 
admitted  by  the  appellant. 

It  was  proved  that  the  appellant,  on  the  day  in 
question,  got  into  a  first-class  carriage  at  Long- 
wood,  one  of  the  intermediate  stations  between 
Huddersfield  and  Marsden,  and  travelled  in  such 
first-class  carriage  to  Marsden,  and  there  alighted 
and  left  the  station,  without  having  paid  or 
tendered  the  difference  between  the  first  and 
second-class  fares,  and  the  same  not  having  been 
demanded,  the  station-master  at  Marsden  not 
noticing  from  what  class  of  carriage  the  appellant 
alighted,  but  the  necessity  for  a  demand  was 
waived. 

It  was  objected,  on  the  part  of  the  appellant, 
that  the  case  of  Bentham,  app.,  v.  HoyU,  resp. 
(L.  Bep.  3  Q.  B.  Div.  289),  had  already  decided 
that  the  bye-law  of  another  company,  in  the 
same  words  as  the  bye-law  of  the  respondent 
company,  and  made  in  pursuance  of  the  same  Act 
of  Parliament,  was  ultra  vires,  and  that  the  case 
could  not  therefore  go  on. 

It  was  contended  by  the  respondent  company 
that  the  court  in  Bentham  v.  Hoyle  did  not 
actually  decide  the  bye- law  to  be  uUra  vires  the 
companj^,  but  that  it  was  so  only  if  it  made  frau- 
dulent intention  immaterial  in  the  case  of  the 
Senalty ;  and  they  furuher  contended  that  the  f  rau- 
ulent  intention  was  material  in  the  case  of  the 
penalty,  and  that  the  bye-law  was  therefore  good, 
and  further  that  the  appellant  had  intended  to 
defraud  the  respondent  company  in  this  case. 

We  were  of  opinion  that,  looking  at  the  bye-law 
as  a  whole,  its  main  and  primary  purpose  is  to 
prevent  persons  from  travelling  on  the  railway  in 
fraud  of  the  company  without  having  paid  the 
necessary  &re,  and  that  the  obligation  to  pay  the 
additional  fare  from  the  station  where  the  train 
oriccmally  started  is  subsidiary  only  to  such 
primaiy  purpose,  and  we  found  as  a  fact  that  the 
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appellant  infcended  to  defrand  the  respondent 
company,  and  that  the  ease  against  him  was 
preyed,  and  aooordingly  we  inflicted  a  penalty  of 
10a,  and  the  costs.  The  questions  for  the  opinion 
of  the  ooort  are — whether  or  not  the  constrnction 
pat  npon  the  bve-law  by  the  respondents  is  the 
correct  one ;  whether  the  appellant  was  rightly 
convicted. 

Cyril  Doddf  for  the  appellant,  relied  npon  the 
decision  in  Bentham  ▼.  Hoyle  (L.  Bep.  3  Q.  B.  Div. 
289 ;  37  L.  T.  Rep.  K  S.  753 ;  47  L.  J.  61,  M.  C). 
He  fklso  referred  to 

Com.  Dig.  tit.  "  Bye-law ;" 

Savnders  y.  The  hmth-Eastem  RaUwtvy  Company, 

L.  Bep.  5Q.  B.  Diy.  456; 
The  London  and  Brighton  Railway  Company  y. 

WaUon,  L.  Bep.  4  C.  P.  Diy.  118 ;  40  L.  T.  Bep. 

Ny  S.  183 ;  48  L.  J.  316,  C.  P. 


stopped  by  the  Ooort.] 

fB^iihquet  {Moon  with  him)  for  the  respondents. 
— ^7$.8:C&8®  differs  from  all  previous  cases  on  the 
8abj^c1^,*¥or  here  the  justices  have  found  as  a  fact 
that  there  was  an  intention  to  defraud.  Even  if 
the  bye-law  were  bad  within  Beniham  v.  Hoyle  {uhi 
8up.)  as  a  whole,  it  may,  nevertheless,  be  divided 
into  two  bye-laws,  each  of  which  is  good : 

Beg,  y.  Lundie,  81  L.  J.  157,  M.  C. ;  10  W.  B.  267. 

But,  if  the  oonrt  is  of  opinion  the  bye-law  is 
vUra  vireSf  the  conviction  would  be  aood  under 
the  103rd  seotion  of  8  Vict.  o.  20,  which  enacts 
that,  '*  if  any  person  travel  in  any  carriage  of  the 
companv  without  having  previously  paid  his  fare, 
and  with  intent  to  avoid  payment  thereof,  he  shall 
forfeit  to  the  company  a  sum  not  exoeeding  40«.'* 

LiNSLET,  J. — ^I  am  of  opinion  that  this  con- 
viction cannot  be  supported.  The  appellant  was 
convicted  for  an  offence  against  a  bye-law,  not 
for  an  offence  against  the  Act  of  Parliament. 
[The  learned  Judge  read  the  bye-law.]  Now 
the  first  question  raised  by  Mr.  Dodd  was  a 
general  one — whether  the  railway  company  have 
any  power  to  make  bye-laws  to  regulate  persons 
travelling  in  their  own  trains.  I  have  no  doubt 
they  have  such  power.  Therefore,  the  first  thing 
we  have  to  do  is  to  construe  this  bye-law,  and  it 
appears  to  me  to  be  distinctly  divisible  into  two 
parts.  The  first  part  is :  "  An^  person  travelling, 
without  the  special  permission  of  some  duly 
authorised  servant  of  the  company,  in  a  carriage 
or  by  a  train  of  a  superior  class  to  that  for  which 
his  ticket  was  issued,  is  hereby  liable  to  a  penalty 
not  exceeding  forty  shillings.  That  is  the  first 
part,  and  we  cannot  add  on  to  that  part  the  words 
''unless  he  shows  that  he  had  no  intention  to 
defraud,"  which  are  really  added  on  to  the  second 
part,  which  is,  *'  and  shall,  in  addition,  be  liable  to 
pay  his  fare,  according  to  the  class  of  carriage  in 
which  he  is  travelling,  from  the  station  where  the 
train  originally  started."  I  think  the  bye-law  means 
exactly  what  it  says — ^that  a  person  so  travelling  is 
liable  to  a  fine  of  forty  shillings ;  and,  in  addition, 
unless  he  shows  that  ho  had  no  intention  to 
defraud,  he  is  liable  to  pay  the  extra  fare.  If  the 
bye-law  is  one  and  indivisible,  it  is  clearly  bad : 
but  I  think  it  is  divisible,  as  I  have  stated,  and  I 
come  to  consider  whether  the  first  part  is  good  or 
bad,  on  which  point  I  must  refer  to  the  Act  of 
Parliament,  and  the  Railway  Glauses  Consolidation 
Act  1845,  sect.  103  (8  &  9  Yict.  o.  20),  which  is  in 
these  terms  :  '*  If  any  person  travel,  or  attempt  to 
travel,  in  any  carriage  of  the  company,  or  of  any 


other  company  or  party  using  the  railway,  wiA- 
out  having  previously  paid  nis  fare,  and  with 
intent  to  avoid  payment  thereof ;  or,  if  an^  person, 
having  paid  his  fare  for  a  certain  distance,  know- 
ingly and  wilfully  proceed  in  any  such  carriage 
beyond  such  distance  without  previously  paying 
his  fare  for  the  additional  distance,  and  with 
intent  to  avoid  payment  thereof;  or,  if  any 
person  knowingly  and  wilfully  refuse  or  n^leoi, 
on  arriving  at  the  point  to  which  he  has  paid  his 
fare,  to  quit  such  carriage,  every  such  person  shall 
for  every  such  offence  forfeit  to  the  company  a 
sum  not  exceeding  forty  shillings."  The  com- 
pany have  here  struck  out  the  whole  gist  of  the 
offence,  in  direct  contradiction  of  sect.  103.  Look- 
ing at  the  power  to  make  bye-laws,  we  see  that 
they  must  be  in  conformity  with  the  Act  Sect 
108  provides  that  "It  shall  be  lawful  for  the 
company,  from  time  to  time,  subject  to  the 
provisions  in  this  and  the  special  Act  contained, 
to  make  regulations  for  the  following  purposes, 
Ac  Sect.  109  provides  for  the  enforcing  of  sooh 
regulations  by  bye-laws,  provided  such  bye-laws  be 
not  repugnant  to  the  laws  of  that  part  of  the 
Uniiied  Kingdom  where  the  same  are  to  have 
effect,  or  to  the  provisions  of  this  or  the  special 
Act."  (The  section  empowers  the  company  to 
impose  by  its  bye-law  a  penalty  not  exceeding  52. 
for  an  offence  against  such  bye-law.)  Now  the  con- 
clusion I  have  come  to  is,  that  the  bye- law  here  is 
severable,  and  the  only  part  which  is  material  is 
bad,  upon  the  authority  of  BerUhcun  v.  HoyU  (vhi 
8up,), 

Mathew,  J. — ^I  am  of  the  same  opinion.  It  was 
contended  by  Mr.  Bosanquet  that  this  oonvictioo, 
if  not  sustainable  under  the  bye-law,  was  so  under 
sect.  103 ;  but  I  am  not  satisfied  that  that  is  sa 
I  think  also  that  the  directions  in  the  statute  have 
not  been  observed,  because  the  bye-law  is  intended 
to  secure  to  the  company  more  than  Parliament 
has  ^ven  them.  The  principle  that  bye-laws 
should  be  upheld,  even  if  in  part  good,  seems  to 
me  dangerous.  But  I  agree  here  that  the  bye-law 
is  divisible,  and  I  apply  that  principle,  and  it 
appears  to  me  fatal  to  the  company.  I  agree  that 
the  division  is  where  my  brother  Lindley  puts  it, 
and  the  result  is  to  divide  it  into  two  bye-laws, 
both  of  which  are,  in  my  opinion,  bad. 

Oonvietion  quashed,  wUh  eoeii. 

Solicitors  for  the  appellants,  John  W,  Syket,  for 
Bamsdent  8ykes  and  ttamsden,  Huddersfield. 
Solicitor  for  the  respondents,  B,  F,  Boberts, 


Friday,  March  25, 1881. 

(Before  Likdlet  and  Mathew,  JJ.) 

Plo]£B80ats  Uniok  (apps.)  V.  West  Hax  Uviov 

(resps.).  (a) 

Bettlement   by   reaidenee — Different   pari$ke$  of 
Unton—SO  Sf  40  Yid.  c  61  se.  34, 4A, 

A  residence,  for  the  term  of  three  years,  w  two 
parishes  of  one  Union,  hut  for  less  than  ihrts 
years  in  eUher  one  of  those  parishes,  aUhough  m 
such  manner,  and  under  such  dreumstoMMS  in 
each  of  such  years  as  wotdd,  in  accordance  wUk 
the  several  statutes  in  thai  behaif,  render  a 
pauper  so  residing  irremovable,  does  not  ersaie 
a  settlement,  by  residence  in  the  said  nmion. 


(«)  Beported  by  H.  W.  McKiLLAa,  Esq.,  BuntetoMtJAW. 
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within  the  meaning  of  tect,  84  of  ihs  Divided 
Fari$heB  and  Poor  Law  Amendment  Ad  1876. 

This  was  a  special  case  stated  by  the  Essex 
Quarter  Sessions  apon  an  appeal  to  those  sessions 
against  an  order  of  removal,  dated  the  25th  Feb. 
1880,  whereby  the  last  legal  settlement  of 
Elizabeth  Newson  and  her  fire  diildren  (all 
nnder  ten  years  of  ace)  was  adjudged  to  be  in  the 
parish  of  Framlineham,  in  the  appellants'  nnion, 
and  it  was  ordered  that  the  said  paupers  should 
be  removed  from  the  respondents'  to  the  ap- 
pellants'  union. 

The  following  was  the  special  case : 

1.  The  said  Elizabeth  Newson  was,  at  the  date 
of  the  said  order  of  removal,  thirty  years  of  age, 
and  was  the  illegitimate  daughter  of  Maria 
Newson.  The  saia  Elizabeth  Newson  was  born 
in  the  parish  of  Framlingham,  in  the  Flomesgate 
Union. 

2.  The  said  Elizabeth  Newson,  at  the  age  of 
eighteen  years,  quitted  her  mother,  with  whom  up 
to  that  age  she  had  resided,  and  lived  witn 
Bobert  Winkup,  with  whom  she  lived  until  the 
month  of  Nov.  1879.  She  was  never  married  to 
the  said  Sobert  Wmkup,  and  by  him  ahe  became 
the  mother  of  the  five  illegitimate  children 
mentioned  in  the  said  order  of  removal. 

3.  In  the  month  of  Sept.  1874,  the  said 
Elizabeth  Newson  and  the  said  Bobert  Winkup 
went  to  reside  in  the  Old  Buildings  in  the  parish 
of  Bulwell,  in  the  county  of  Nottingham,  in  the 
Baaford  Union,  and,  after  residing  there  for  two 
years  and  five  months,  they  went  to  reside  at  Dob 
Park,  in  the  parish  of  Basford,  in  the  said  Basford 
Union,  where  they  resided  for  one  year  and  eight 
months,  and  they  then  went  to  Hart-street,  in  the 
said  parish  of  Bolwell,  where  they  resided  until 
Michaelmas  1879. 

4.  The  said  Elizabeth  Newson  resided  in  the 
said  Basford  Union  for  upwards  of  ^ree  years  to 
and  from  Sept.  1874  to  Nov.  1879,  in  such  manner 
and  nnder  such  circumstances  as  would  in 
accordance  with  the  several  statutes  in  that  be- 
half render  her  irremovable. 

If  the  court  shall  be  of  opinion  that  the  resi* 
dence  in  the  parishes  of  Bulwell  and  Basford  con- 
stitute a  settlement  within  the  meaning  of  the 
39  &  40  Yict.  c.  61,  s.  34,  the  order  of  removal  and 
order  of  quarter  sessions  are  to  be  quashed  with 
the  costs  of  this  appeal  to  be  paid  by  the  res- 
pondents to  the  appellants.  If  the  court  shall  be 
of  the  contrary  opinion,  the  order  of  removal  and 
the  order  of  quarter  sessions  are  to  be  confirmed, 
with  costs  of  this  appeal  to  be  paid  by  the 
appeUonts  to  the  responaents. 

By  the  Poor  Law  Amendment  Act  1834  (4^5 
Will.  4^  c.  76),  8. 109 : 

The  word  "  pariah  "  shall  be  oonatnied  to  inolade  any 
pariah,  dty,  boroaflrh.  town,  townah^,  liberty,  preainot, 
vill,  vulaire,  hamlet,  tifhinff,  ohapeliy,  or  anjr  other  place, 
or  divisimi  ordistriotof  a  place,  maintaining  ita  own  poor, 
iHiether  parodhial  or  ertva-pacoohial. 

By  9  &  10  Yict.  c.  66,  s.  1 : 

Ho  peraon  shall  be  removed,  nor  ahaU  any  wamat  be 
panted  for  the  removal  of  any  person,  from  any  parish 
m  wUoh  snoh  person  ahall  have  reaided  for  five  years  next 
before  the  application  for  the  warrant. 

By  24  A  25  Yict.  o.  55,  s.  1 : 

The  period  of  three  years  shall  be  anbstitated  for  that 
of  five  years  speeifled  m  the  lat  aeotion  of  9  &  10  Vict.  c. 
66,  ana  the  reaidenoe  o<  a  peraon  in  any  part  of  a  nnion 


ahall  have  the  same  eif eot  in  reference  to  the  proviaiona 
of  the  aaid  eeotien  as  a  residence  in  any  parish. 

By  27  &  28  Yict.  c.  105  (after  reciting  that 
doubts  existed  as  to  the  proper  meaning  of  the 
section  last  referred  to),  s.  1 : 

In  case  of  an^  poor  person  heretofore  chargeable  or 
hereafter  beoommg  chargeable  in  any  parish  comprised  in 
a  nnion  not  being  the  pfuish  of  his  settlement,  the  period 
of  time  dnring  which  he  shall  have  resided  in  the  pariah 
of  the  settlement,  if  in  the  same  nnion,  ahall  not  be  ex- 
dnded  in  tiie  oompntation  of  the  time  of  residence 
required  to  render  hun  exempt  from  removal  nnder  the 
statutes  above  referred  to. 

By  28  &  29  Yict.  c.  79,  s.  1,  all  the  costs  of  relief 
to  the  poor  of  all  the  parishes  in  a  union  is  to  be 
charged  upon  the  common  fund  of  the  union. 

By  sect.  2 : 

When  any  panper  relieved  in  any  snch  nnion  shall  be 
settled  in  any  parish  situated  in  another  nnion,  or  sub- 
ject to  aboud  of  guardians,  and  shall  not  be  exempt 
from  removal  by  reason  of  any  provision  of  the  law.  the 
g^uardians  of  the  union  to  which  such  pauper  shall  be 
chargeable  may  obtain  an  order  of  removal  addreaaed  to 
the  guardiana  of  the  union  or  pariah,  or  the  overaeera  of 
the  parish,  aa  the  case  may  require,  in  which  auch  pauper 
shall  be  settled ;  and  the  guardians  of  such  last-mentioned 
union  or  pariah  shall  receive  such  pauper  in  like  manner 
and  subject  to  the  like  incidents  and  conaequenoea  as  in 
the  case  of  orders  of  removals  heretofore  obtained  by 
overseers,  with  such  modifications  as  may  be  necessary 
to  meet  the  circumstances  of  the  chargeability  to  the 
nnion  instead  of  the  parish. 

By  sect.  8,  the  period  of  residence  for  irremova- 
bility is  changed  from  three  years  to  one  year. 

By  the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act  1876  (39  &  40  Yict.  c  61),  s.  34 : 

Where  an^  person  shall  have  resided  for  the  term  of 
three  years  m  any  parish,  in  such  manner  and  under  such 
circumstancee  in  each  of  such  years  as  would  in  accord- 
ance with  the  several  atatutee  in  that  behalf,  render  him 
irremovable,  he  shall  be  deemed  to  be  settled  therein  until 
he  ahall  acquire  a  settlement  in  some  other  parish  by  a 
like  residence  or  otherwise. 

By  sect.  44 : 

The  words  herein  contained  shall  be  construed  as  in 
the  Poor  Law  Amendment  Act  1834,  and  in  the  Acts 
amending  or  extending  tiie  same,  and  the  provisions  con- 
tained therein  and  not  repealed  shall,  so  far  as  they  shall 
be  consistent  herewith,  be  extended  to  this  Act. 

PhUhrick,  Q.O.and  WooUett  for  the  respondents. 
— The  order  of  removal  to  the  appellants'  union, 
in  which  was  the  birth  settlement  of  the  pauper 
Elizabeth  Newson,  was  right,  and  the  children 
having  acquired  no  other  settlement,  retain  that 
of  their  mother.  Sect.  34  of  the  Act  of  1876 
creates  a  settlement  by  residence  only  when  the 
residence  has  been  for  three  years  in  one  single 
parish.    [Stopped  by  the  Court.] 

THndal  Atkinson  for  the  appellants. — ^The  remedy 
intended  by  this  section  of  the  Act  of  1876  was 
to  create  a  settlement  in  any  union  by  a  three 
years'  residence  in  that  union,  and  thereby  a  long 
and  expensive  inquiry  into  a  pauper's  settlement 
might  be  avoided.  The  fact  of  residence  would 
be  as  easily  established  if  it  was  not  continued  in 
^e  same  parish  of  the  union,  provided  it  waa  for 
the  period  required  in  the  union.  The  parish  of 
settlement  is  now  unimportant ;  b^t,  if  technically 
necessary,  it  may  be  said  that  the  last  parish  of 
residence  is  the  parish  of  settlement.  The 
interpretation  clause  of  the  Act  of  1834,  which  is 
incorporated  in  the  Act  of  1876,  defines  "  parish" 
to  extend  not  only  to  its  usual  meaning,  but  to 
"  any  other  place  or  division,  or  district  of  a  place 
maintaining  its  own  poor,  whether  parochial  or 
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extra-paroohial."  Every  union  is  now  a  place 
maintaining  its  own  poor,  and  it;  has  been  held 
Binoe  the  statnte  of  28  &  29  Yict.  c.  79,  that  a 
residenoe  for  irremovability  may  be  diyided  between 
the  different  parishes  of  a  union : 

Beg,  y.  The  Township  of  BoUon-le-BoMds,  35  L.  J. 
54,  M.  C. 

LiNDLBT,  J. — ^Whatever  diffioalty  conld  be  enter- 
tained on  this  point  at  first  disappears  npon  ap- 
proaching  the  words   of    the   enactment.    The 
question  is,  what  is  the  meaning  of  *'  parish  "  in 
sect.  34  of  39  &  40  Vict.  o.  61.    That  section  is 
one  of  several  which  come  nnder  the  heading, 
"  Provision  as  to  the  law  of  settlement  and  re- 
moval."   Sect.  34  says :  "  Where  any  person  shall 
have  resided  for  the  term  of  three  years  in  any 
parish,  he  shall  be  deemed  to  be  settled  therein, 
that  is,  in  snch  parish,  **  until  he  shall  ac(]^uire  a 
settlement  in  some  other  parish  by  a  like  residence 
or  otherwise."    There  are  two  theories  as  to  the 
meaning  of  "  parish ;"  one  that  it  means  parish 
only,  the  other  that  it  includes  union.    In  order 
to  decide  this  question  we  turn  to  sect.  44,  which 
refers  us  to  the  Poor  Law  Amendment  Act  1834, 
and  the  Acts  amending  or  extending  the  same. 
By  sect.  109  of  the  Poor  Law  Amendment  Act 
1834  (4  &  5  Will.  4,  c.  76),  parish  and  union  are 
each  defined,  and  we  may  say  compendiously  that 
parish  is  there  distin^hed  from  an  agglomera- 
tion or  cluster  of  parishes,  and  does  not  include 
a  union.    No  Act  has  been  cited  in  which  parish 
means  anything   else   than   parish.     "  Parish," 
therefore,  primd  facM^  means   parish   and   not 
xinion.    But  it  is  said  this  is  not  so,  and  certain 
statutes  relating  to  the  irremovability  of  paupers 
are  relied  on.    The  first  is  9  &  10  Vict.  c.  66,  sects. 
1,  5,  and  it  is  impossible  to  read  that  Act  without 
seeing  that  the  contrast  between  union  and  parish 
is  kept  up.    The  24  &  25  Yict.  c.  55,  s.  1,  sub- 
stituting three  years  for  five  years,  leaves  the 
contrast  untouched ;  and  28  &  29  Yict.  c.  79,  s. 
8  throws  no  further  light  upon  it.    At  the  date  of 
passing  of  39  A  40  Yict.  c.  61,  the  state  of  things 
was  this :  first,  union  was  not  the  same  thing  as 
parish ;  and,  secondly,  residence  for  one  year  con- 
ferred the  status  of  irremovability.    The  framer 
of  39  &  40  Vict.  c.  61,  s.  34,  knowing  this  state  of 
the  law  as  to  irremovability,  and  referring  to  it, 
bat  legislating  about  settlement  and  not  about 
irremovability,  enacts    that  residence  for    three 
years  in  a  parish  under  certain  circumstances, 
confers  a  settlement  in  that  parish.    I  think  the 
language  is  plain,  and  that  the  decision  of  the 
justices  was  right. 

Mathbw,  J. — I  am  of  the  same  opinion.  There 
is  nothing  to  show  that  sect.  34  meant  to  con- 
found two  things  which  were  kept  distinct  in 
previous  Acts.  We  cannot  introauce  into  the 
statute  different  words  from  those  to  be  found 
there,  as  we  must  if  we  adopt  the  interpretation 
suggested  by  the  appellants. 

Solicitors  for  appeUants,  Trwr^  Bigg,  Ohwrehf 
and  Adams. 

Solicitor  for  respondents,  F,  B,  HiUeetry. 


Monday,  March  28, 1881. 
(Before  Lindley  and  Mathew,  JJ.) 

Eamsden  (app.)  V,  Yeates  and  anotheb  (resps.).  (a) 

Repair  of  highway —MaieriaU  from  private  landt 
— Conveyance  through  excepted  places  —  5  ^  6 
Will  c  50,  88. 53, 54. 

At  a  epeciod  aeeeionefor  highways  justices  graniei, 
under  sect.  54  of  the  Bighwajf  Act  1835^  a  lioBMe 
to  surveyors  to  search  for,  dig,  and  get  maieri(dM 
for  repairing  highways  in  or  through  the  appd^ 
lant^s  land,  although  objection  was  made  tluU  ike 
materials  could  not  he  ta3een  or  carried  away 
without  pcusing  through  some  of  the  plaees 
excepted  from  the  licensing  power  of  the  justices. 

Edd  {upon  a  case  stated),  that  the  power  to  nif 
veyorsto  take  and  carry  away  the  materials  was 
not  limited  to  the  places  in  or  through  which  the 
justices  might  grant  the  licence,  and  ihat  ^ 
objection  taken  did  not  prevent  the  licence  being 
granted. 

This  was  a  special  case  stated  bv  justices  at  a 
special  sessions  for  highways,  held  at  Horsham, 
for  the  Division  of  Bramber,  in  the  county  of 
Sussex,  upon  an  order  made  by  them  under  sect 
54  of  the  Highways  Act  1835,  by  which  the  sor- 
veyors  of  highways  were  licensed  to  search  for, 
dig,  and  get  materials  for  repairing  highways  in 
or  through  certain  land  of  the  appellant. 

Application  was  made  to  amend  the  special  case, 
and,  npon  discussion,  the  following  mots  were 
admitted : 

The  respondents,  who  were  the  surveyors  of 
highways  in  the  district,  were  unable  to  obtain 
convemently  within  the  waste  lands,  common 
Cprounds,  rivers,  or  brooks  of  one  of  their  parishes 
materials  sufficient  for  repairing  the  highways  ot 
the  said  parish,  and  they  made  application  to  the 
special  sessions  for  a  licence  to  dig  and  get  the 
necessary  materials  in  a  field  in  the  possession  and 
occupation  of  the  appellant,  situated  at  a  short 
distance  fh)m  the  appellant's  dwelling-house. 

In  order  to  use  tne  materials  obtained  in  this 
field  upon  the  highways  in  the  parish  it  was  neces- 
sary that  the  carts  conveying  them  should  pass 
close  by  the  appellant's  house,  and  along  an 
avenue  between  tne  house  and  the  public  road. 

The  appelluit  on  this  ground  made  objection  to 
the  justices  granting  this  licence,  but  the  justices 
oveiTuled  the  objection. 

By  the  Highway  Act  1835  (5  db  6  Will.  4^  o.  50), 
8.4: 

It  shall  not  bo  lawful  for  any  Burveyor  or  any  ouff 
person  aotins^  nnder  the  authority  of  this  Act  to  dig, 
gather,  get,  take,  or  carry  away  any  materiala  for  makaw 
or  repairing  any  highway  oat  ox  or  from  waj^  indooadlaw 
or  ground  until  one  calendar  month's  notice  in  wxiiingi 
signed  by  the  sonreyor,  shall  have  been  giTen  to  the 
owner  of  the  premises  from  whioh  snoh  materialu  V9 
intended  to  be  taken,  or  to  his  known  agent,  and  to  w 
ooonpier  of  the  premises  from  whioh  snoh  materialg  an 
intended  to  be  taken,  or  left  at  the  house  or  last  or  naow 
place  <rf  abode  of  such  owner  or  ag«nt,  and  alao  of  laoh 
ooonpier,  to  appear  before  the  jnstioea  at  a  sgeasl 
sessions  for  the  highwaya,  to  show  oauae  wbj  soioh  niat»> 
rials  shall  not  be  mbd  therefrom. 

By  sect  54 : 

It  shall  be  lawful  for  every  such  surveyor,  for  the  me 
aforesaid,  by  lioenoe  in  writing  from  the  juatieeB  at  a 
special  aesaionB  for  the  highways,  to  search  for,  di^,  aad 
get  materials,  if  suffloient  oannot  be  had  canrmaaiy 
within  auoh  waste  l^s,  oommon  grounds,  ^J^^»2 
brooks,  in  or  through  any  of  the  sereral  or  inaoiea 

(a)  Beported  by  H.  W.  MoKsllAb,  Esq.,  BuristRvtt-I^w. 
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kndfl  or  ffroands  of  any  person  whomaoever  (snoh  lands 
or  gronnos  not  htmg  a  garden,  jard,  avenue  to  a  honse* 
lawn,  park,  paddock,  or  inoloeea  plantation,  or  inoloeea 
wood  not  exoeedingf  one  hundred  acres  in  extent)  within 
the  parish  where  the  same  shall  be  wanted,  or  within  any 
other  parish  adjoining  or  lying  near  to  the  highway  for 
whioh  such  matwials  shall  be  required^  if  it  shall  appear 
to  such  justices  that  sufficient  materials  cannot  be  oon- 
yeniently  had  in  the  parish  where  such  highways  lie,  or 
in  the  waste  lands  or  common  grounds,  riyers,  or  brooks 
of  such  adjacent  parish,  and  tmit  a  sufficient  quantity  of 
materials  will  be  left  for  the  use  of  the  parish  where  the 
same  shall  be^  and  to  take  and  carry  away  so  much  of 
the  said  materials  as  by  the  discretion  of  the  said  suTreyor 
shall  be  thought  necessary  to  be  employed  in  the  amend- 
ment of  the  said  highways,  the  said  surreyor  making 
such  satisfaction  for  the  materials  which  may  be  got  or 
taken  away,  and  also  for  the  damage  done  to  such  lands 
or  grounds  oy  the  getting  and  carrying  away  the  same,  as 
■hall  be  settled  and  ascertained  by  order  ii  the  justices 
at  a  special  sessions  for  the  highways. 

Dodd  for  the  appellant. — ^A  lioenoe  under  the 
54th  section  of  the  Highway  Act  may  be  ffranted 
*'to  search  for,  dig,  and  get  materials  .  .  .  . 
"  in  or  through  "  private  lands  or  gronnds,  "  sach 
lands  not  being  *'  ....  (amongst  others)  "  an 
aTenne  to  a  house;"  ....  In  this  case  the 
respondents  can  only  get  these  materials  throng[h 
the  appellant's  avenue,  and  there  is  no  power  m 
the  justices  to  grant  such  a  licence.  The  ohject 
of  these  exceptions  must  have  heen  to  exempt 
private  owners  from  such  injury  as  this  licence 
cannot  fail  to  do  to  the  appellant's  residence. 

Oore  for  the  respondents. — ^The  exceptions  to 
the  justices'  powers  in  granting  licences  under 
this  action  are  when  the  search  for,  digging  and 
getting  materials  must  be  in  a  person's  avenue  or 
other  places,  or  through  the  same.  The  materials 
are  here  neither  sought  for,  dug,  nor  got  in 
nor  through  the  avenue.  The  "getting"  must 
mean  winning  or  obtaining  the  materials  from  the 
ffronnd,  not  conveying  them  to  the  place  requked, 
because  express  provision  is  made  in  the  subse- 
quent part  of  the  section  for  taking  and  carrying 
away  the  materials  thought  necessary.  There  is 
nothing  in  any  way  to  restrain  the  powers  .of  sur- 
veyors in  taking  and  carrying  away  materials  pro- 
vided the  justices  give  a  licence  within  their 
jurisdiction.  It  must  have  been  intended  that  if 
neoessary  the  materials  were  to  be  conveyed  even 
through  the  excepted  places. 

LiNDUtY,  J. — ^The  question  turns  on  the  true 
construction  of  the  54th  section  of  the  General 
Highway  Act  (5  &  6  Will.  4,  c.  50),  and  it  comes 
to  this,  vi2.,  whether  the  carrying  of  the  materials 
along  an  avenue,  is  a  setting  of  the  materials 
through  an  avenue  within  the  meaning  of  the 
section.  The  section  appears  to  deal  separately 
with  three  matters — first,  the  getting  of  the 
materials ;  secondly,  the  carrying  of  them  awav ; 
and  thirdly,  the  compensation  to  be  given  to  the 
owner  of  the  land.  The  construction  of  the  ex- 
pression used  in  the  first  part  of  the  section,  vi£., 
*'  search  for,  dig,  and  get  in  or  through,"  may  be 
a  little  obscure.  The  words  *'  search  for  "  are  pro- 
bably meant  to  be  read  with  the  word  **  through." 
It  is  plain,  however,  to  my  mind  that  they  do  not 
refer  to  the  carrying  away  of  the  materials,  for 
that  is  distinctly  provided  for  by  the  second  part 
of  the  section,  whidi  provides  for  the  taking  and 
carrying  away  of  the  materials.  The  third 
portion  of  the  section  which  provides  for  compen- 
sation Iflcewise  contrastB  ''getting  and  carrying 
away*".  It  se^ms  to  me  that  the  tme  oonstmction 


clearly  is,  that  though  getting  the  materials  in 
an  avenue  is  forbidden,  carrying  them  away 
through  an  avenue  is  not.  For  this  reason  I 
think  our  judgment  must  be  for  the  respondents. 

Mathbw,  J. — ^The  question  seems  to  be  whether 
in  reading  this  section  the  word  '*  get "  is  to  be 
constraed  as  referring  only  to  the  winning  of  the 
materials,  or  as  including  their  carriage  also.  I 
a^ee  with  my  brother  Lindley  as  to  the  construc- 
tion to  be  placed  on  the  words. 

Judgment  for  respondents. 

Solicitor  for  appellant,  Thos,  Bedford. 
Solicitors  for  respondents,  E.  W.  and  E.  0.  Mote. 


Saturday,  March  5, 1881. 

(Before  Field  and  Makistt,  JJ.) 

Coleman  v.  Ohuhchwakdevs  of  Bibmutguaic.  (a) 

Poor  law  —  Order  of  mainteiumce  —  LiahilUy 
of  a  married  woman  wUh  separate  estate  to  con' 
tribute  to  the  maintenance  of  grandchild — Married 
Women's  Property  Act  1870—33  ^  34  Vict.  c.  93, 
ss.  13  and  14. 

The  effect  of  sections  13  and  14  of  33  ^  34  Fte^.  o.  93, 
is  not  to  extend  the  meaning  of  the  word 
"  children  "  in  section  14  to  '*  grandchildren  " 
so  as  to  render  a  married  woman  with  separate 
estate  and  of  sufficient  ahUity  liable  to  contribute 
to  the  support  of  her  grandchildren. 

This  was  a  case  stated  by  justices  for  Birming- 
ham under  20  &  21  Vict.  c.  43 : 

1.  Upon  the  hearing  of  a  complaint  preferred 
by  the  respondents  against  the  appellant  under 
sect.  26  of  the  statute  59  Geo.  3,  c.  12,  amending 
43  Eliz.  c.  2,  s.  7,  and  4  &  5  Will.  4,  c.  76,  s.  56,  to 
the  effect  that  Margaret  Caddick  on  the  Ist  Aug. 
1880,  and  from  thence  until  the  time  of  making 
this  complaint  had  been  and  still  was  residinji^  in 
and  actually  chargeable  to  the  parish  of  Birming- 
ham, and  was  likely  so  to  continue,  and  that  she, 
during  all  the  time  aforesaid  had  been  and  still 
was  a  poor  and  impotent  person,  and  not  able  to 
work  or  maintain  herself,  and  was  likely  so  to  con- 
tinue; and  that  she,  the  appellant,  was  the  grand- 
mother of  the  said  Margsuret  Caddick,  and  was  of 
sufficient  ability  at  her  own  charges  to  relieve  and 
maintain  her.  And  the  said  complaint  having 
been  duly  heard,  the  justices  ordered  and  ad- 
judged the  appellant  to  pay  the  respondents 
weekly  from  the  making  of  this  order  the  sum  of 
three  shillings  and  sixpence  towards  the  relief  and 
maintenance  of  Margaret  Caddick,  for  so  long  as 
she  should  be  chargeable  to  the  parish  of  Birming- 
ham, and  should  continue  a  poor  and  impotent 
person  and  not  able  to  work  or  maintain  herself, 
or  until  the  appellant  should  be  legally  directed 
to  the  contrary,  and  to  pay  the  costs  incurred  in 
that  behalf. 

2.  On  the  hearing  it  appeared  that  Margaret 
Caddick  was  chargeable  to  the  parish  of  Birming- 
ham, and  that  Susannah  Coleman  was  the  grand- 
mother of  Margaret  Caddick,  having  a  separate 
estate  and  of  simdent  ability  at  her  own  charges 
and  independently  of  her  present  husband  to 
maintain  and  support  her  grandchild,  Margaret 
Caddick ;  and  that  Susannah  Coleman  was  at  the 
date  when  Margaret  Caddick  became  chargeable, 
and  still  was,  the  wife  of  John  Coleman. 

(a)  Jtoported  by  W.  P.  Evsbslky,  E8q.,BAiTiBter-ftt-Law. 
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3.  It  was  ooDtended  on  behalf  of  the  appellant 
that,  her  hnsband  being  aliyei  she  was  not  liable 
daring  her  present  coyertnre  to  pay  or  oontribnte 
towards  the  maintenance  of  her  grandchild. 

4.  On  the  part  of  the  respondents,  how- 
ever, it  was  contended  that,  nnder  the  14th 
section  of  33  &  34  Yict.  a  93,  a  married 
woman  having^  a  separate  estate  is  sabjeot  to 
the  same  liability  for  the  maintenance  of  her 
children  as  a  widow,  and  that  in  this  respect 
the  terms  child  or  children  used  in  the  statate 
must  ex  necesHUUe  be  considered  synonymous  with 
the  term  issue,  and  therefore  comprehend  grand- 
children, and  the  cases  of  Baddiffe  v.  Buckley 
(10  Ves.  195)  and  Chrford  v.  ChwchiU  (3  Ves.  & 
Bea.  59)  were  cited  in  support  of  this  conten- 
tion. See  also  Beg,  ▼.  Oomish  (2  B.  &  A.  498). 
On  the  part  of  the  appellant  the  following  cases 
were  dted,  viz.,  Oerrand*s  case  (2  Bulst.  347)  and 
Cusiodea  ▼.  Jinkee  (Styles,  283),  both  quoted  in 
Bolt's  Poor  Laws  (6th  ed.  voL  1,  pp.  401  and  402), 
and  in  answer  to  the  liability  under  the  statute 
(83  &  34  Yict.  c.  93,  s.  14),  it  was  contended  that 
the  provisions  of  that  Act  were  confined  to  children 
onlv,  and  could  not  be  construed  to  include  grand- 
children. The  case  of  Mawnd  v.  Mason  (43  L.  J. 
62,  M.  0.)  was  quoted  in  support  of  this  view. 

5.  After  hearing  the  parties,  the  justices  made 
the  order  before  mentioned. 

6.  The  question  for  the  opinion  of  the  court  was 
whether  this  order  was  right. 

By  4S  EliB.  c.  2,  s.  7 : 

The  f atiier  and  ffrandf  ather  and  the  mother  and  grand- 
mother, and  the  children  of  every  poor,  old,  blind,  lame, 
and  impotent  person,  or  other  poor  penon  not  able  to 
work,  beinff  of  a  snfficient  abinty,  ehall  at  their  own 
ohargreB  refieye  and  maintain  every  snoh  poor  person  in 
that  manner  and  aocording  to  that  rate  as  by^  "tiie  jnstioes 
of  peace  of  that  county  where  such  snffident  persons 
dwell  or  the  greater  nnmber  of  them  at  their  general 
«.narter  sessions  shall  be  assessed. 

By  59  Qeo.  3,  c.  12,  s.  26  [after  reciting  the  above 

section] : 

It  shall  be  lawfnl  for  any  two  or  more  of  His  Majesty's 
justices  of  the  peace  for  the  connty  or  other  inrisdiction 
m  which  any  snoh  sufficient  person  shall  dwell ;  and  they 
are  hereby  empowered  in  any  pettj^  session  to  make  such 
asjMBsment  and  order  for  the  relief  of  every  poor,  old, 
blind,  lame,  impotent,  or  other  poor  person  not  able  to 
work  npon  and  oy  the  father,jmndf ather,  mother,  grand- 
mother, or  child  [being  of  snmoient  ability]  of  every  snch 
poor  person  as  may  by  virtue  of  the  said  Act  be  made  by 
the  justioes  in  theur  general  quarter  sessions ;  and  that 
every  such  assessment  and  order  of  two  or  more  justioes  in 
any  petfcy  sessions  shall  have  the  like  force  and  effect  as 
if  the  same  were  made  by  the  justices  in  &eir  general 
quarter  sessions. 

By4&5Will.4,c.  76,8.  57: 

Every  man  who  from  and  after  the  passing  of  this  Act 
shall  marry  a  woman  having  a  child  or  children  at  the 
time^  of  such  marriage,  whefher  such  child  or  children  be 
lec^timate  or  illegitimate,  shall  be  liable  to  maintain  such 
ohild  or  children  as  a  part  of  his  family,  and  shall  be 
ohargeable  with  all  relief,  or  the  cost  price  thereof, 
granted  to  or  on  account  of  such  child  or  cMLdrem  until 
such  child  or  children  shall  respectively  attain  the  age  of 
sixteen,  or  until  the  death  of  the  mother  of  such  child  or 
dhildren ;  and  such  oluld  or  children  shall,  for  tiie  pur* 
poses  of  this  Act,  be  deemed  a  part  of  such  husband's 
family  accordingly. 

By  31  &  32  Vict.  o.  122,  s.  33 : 

When  a  married  woman  requires  relief  without  her 
husband,  the  guardians  of  the  union  er  parish,  or  the 
overseers  of  the  pariah,  as  the  case  may  be,  to  which  she 
becomes^  ohargeable,  may  ^yply  to  the  justioes  having 
jurisdiction  in  such  union  or  parish  in  petty  sessions 


assembled,  and  thereupon  snoh  justioes  may  sunmioS 
such  husband  to  appear  before  them  to  show  cause  whj 
an  order  should  not  be  made  upon  him  to  maintarn  his 
wife ;  and  upon  his  appearance,  or,  in  the  event  of  his  not 
appearing  ....  such  justice  may,  after  hearing  such 
wife  upon  oath  ....  make  an  order  upon  him  to  pij 
such  sum.  weekly  or  otherwise,  towards  the  coat  of  tiie 
relief  of  the  wife,  as,  after  the  consideration  of  all  the 
droumstances  of  the  case,  shall  appear  to  them  to  be 
proper,  and  shall  determine  in  suoh  order  how  and  to 
whom  the  payments  shall  from  time  to  time  be  made. 

By  33  &  34  Yict.  c.  93,  s.  13 : 

Where  in  England  the  husband  of  any  woman  having 
separate  property  becomes  chargeable  to  any  union  or 
parish,  the  justices  having  juriacuotion  in  suoh  union  or 
parish  may,  in  petty  sessions  assembled,  upon  appliosr 
tion  of  the  yuardians  of  the  poor,  issue  a  sununou 
against  the  wife,  and  make  and  oif orce  suoh  order  against 
her  for  the  maintenance  of  her  husband  as  by  the  33vd 
section  of  the  Poor  liaw  Amendment  Aot  186^  thej 
may  now  make  and  enforce  against  a  husband  tor  the 
maintenance  of  his  wife  who  becomes  ohargeable  to  any 
union  or  parish. 

By  sect.  14 : 

A  married  woman  having  separate  property  shall  be 
subject  to  all  such  liability  for  the  maintenance  of  her 
children  as  a  widow  is  now  by  law  subject  to  for  the 
maintenanoe  of  her  ohildren,  provided  always  that 
nothliig  in  this  Aot  shall  relieve  her  husband  from  any 
liability  at  present  imposed  upon  him  by  law  to  maintarn 
her  children. 

Bosanquei  for  the  appellants. — ^This  order  is 
bad  and  ooght  to  be  quashed.  Originally  no  snch 
order  as  this  coald  have  been  made  on  a  married 
woman ;  and  it  is  only  by  the  Married  Women's 
Property  Aot  of  1870  that  any  liability  is  imposed 
npon  a  married  woman.  Under  this  Aot  she  is 
subject  to  the  liability  to  support  her  husband, 
and  her  children  as  a  widow  was  snbiect  by 
previous  legislation.  Now  previous  to  this  Aofe 
no  order  under  43  Eliz.  c.  2,  s.  7,  had  evo:  been 
made  against  a  married  woman  because  of  her 
coverture ;  but  an  order  has  been  made  on  a  grsod- 
mother.  A  grandchild  is  not  liable  for  the  sup- 
port of  a  grand  parent.  The  statute  of  Blissbeth 
extended  only  to  natural  relations:  by  4  A  5  Will 
4,  c.  76,  s.  57,  the  liabilitv  of  a  hnsband  wss 
extended  to  the  children  of  the  woman  he  married, 
but  it  was  limited  to  the  maintenanoe  of  her 
children,  but  not  grandchildren.  In  sect  14  of 
the  Married  Women's  Property  Aot  1870 
"ohildren  "  are  mentioned  twice;  and  in  the  same 
section  the  same  word  must  be  construed  in  the 
same  sense.  This  section  was  never  intended  to 
impose  upon  a  married  woman  all  the  liability  of 
a  widow,  but  onlv  one  selected  liability  oat  of 
three  or  four.  [Maitistt,  J. — It  is  a  new  liability 
imposed  on  a  married  woman  for  the  relief  of  the 
parish.  Field,  J.<^Are  there  any  cases  in  support 
of  a  married  woman  being  charged  with  sooh 
support  P]    There  are  two : 

*  Cugtodea  v.  Jinhs,  Styles'  Bra.  288 ; 
Draper  v.  Glefkfieid,  2  Bulst.  345. 

In  the  first  case  the  order  on  a  married  woman 
was  quashed  on  the  ground  that  a  feme  coveri 
Gould  not  be  charged.  In  the  second  case  the 
question  was  whether  the  second  husband  of  s 
grandmother  could  be  liable,  and  it  was  thought 
that,  if  she  was  of  ability  when  he  married,  he 
was  liable,  but  not  otherwise.  Apart  from  sect  14 
of  33  &  34  Yict.  c.  93,  there  is  no  liability.  [He 
was  then  stopped.] 

Dugddls  for  the  respondents.— This  order  oo^t 
to  be  maintained.  The  raUo  decidendi  of  those 
oases  was  that  the  wom«Q  bad  no  property  of  bff 
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own ;  bat  in  this  case  the  grandmother  derives  her 
separate  estate  and  liability  to  oontribate  from  the 
Act  of  1870.  Under  the  Aot  of  Elizabeth,  the 
appellant,  as  grandmother,  is  liable.  The  word 
"  children"  in  seot.  14  of  the  Act  o£  1870  is  wide 
enoQgh  to  inclade  "  grandchildren ;"  and  this  Act 
mast  be  read  with  that  of  Elizabeth.  The  liabili* 
ties  of  the  woman  nnder  the  statute  of  Elizabeth 
mast  not  be  oat  down.  Cooper  y.  Martin  (4  East, 
76)  is  in  my  fayoar.  In  that  case  Lawrence,  J. 
says :  "  The  wants  of  the  children  are  only  a  ground 
for  an  order  of  maintenance  npon  the  parent,  if  of 
snffioient  ability.  Bat  when  sne  has  parted  with 
that  ability  by  her  marriage,  she  is  no  longer 
liable."  Accordingly,  if  the  woman  were  of  saffi- 
cient  ability,  then  ought  she  to  support  her 
children;  and  the  case  here  finds  that  she  has 
separate  property  apart  from  the  control  of  her 
hnsband.  Thus,  if  my  first  contention  that  the 
word  "children"  includes  ''grandchildren"  is 
not  sound,  I  am  yet  within  the  proyision  of  sect.  7 
of  the  Act  of  Elizabeth,  which  renders  a  grand- 
mother liable  for  the  support  of  grandchildren, 
and  which  proyision  is  not  cut  down  by  the  later 
Act  of  1870. 

Bo»anquei  in  reply. — ^There  is  no  case  to  support 
either  the  one  or  the  other  contention  of  the 
rpspondents.  It  is  well  known  that  long  before 
the  Act  of  1870  property  was  settled  to  the  sepa- 
rate nse  of  the  woman ;  but  it  has  neyer  been  held 
that  such  separate  property  rendered  her  liable 
nnder  43  Eliz.  o.  2.  Both  sects.  13  and  14  of  33  & 
34  Yiot.  0. 93  deal  with  the  poor  law ;  indeed,  what 
is  the  nse  of  sect.  14  if  it  does  not  so  deal  with  it  P 
Sect.  13  deals  specifically  with  the  poor  law,  for  it 
mentions  the  Poor  Law  Amendment  Act  of  1868 ; 
and  that  is  the  reason  why  the  poor  law  is  not 
mentioned  in  terms  in  sect.  14.  There  is  no  case 
of  a  married  woman  beiug  charged  with  such 
liability  down  to  the  year  1870.  Sect.  14,  then,  of 
the  Married  Women's  Property  Act  1870  would  be 
snperflnons  if  there  had  existed  such  liability  in 
the  married  woman  to  contribute  to  the  support  of 
her  children  as  is  claimed  by  the  respondents. 

Field,  J. — I  am  of  opinion  that  our  judgment 
abould  be  for  the  appellant.  The  facts  of  this  case 
are  short,  and  the  question  for  our  determination 
is  whether  the  appellant  under  the  circumstances, 
being  the  grandmother  of  the  pauper  child,  snd 
being  of  sufficient  ability,  is  liabie  for  the  support 
of  her  erandchild.  At  first  I  was  inclined  to 
adopt  ]£.  Dugdale's  contention,  but,  on  considera- 
tion of  the  true  meaning  of  the  Act  of  1870, 1  haye 
come  to  a  clear  conyicdon  that  the  justices  are 
wrong,  and  that  the  order  should  be  quashed. 
Mr.  Dugdale  said  that  the  appellant  is  the  grand- 
mother of  a  poor  child  who  is  chargeable  to  the 
parish,  and  so  comes  within  the  words  of  the 
statute  of  Elizabeth;  and  further  that  she  is  of 
snfficient  ability  to  relieye  and  maintain  the  poor 
child ;  if  this  contention  be  right,  a  female  married 
mi|;ht  be  rendered  liable  for  her  child.  This 
ooort  has  held  that  an  order  on  a  married  woman 
mast  be  quashed  on  the  ground  of  her  coyerture. 
The  only  machinery  for  enforcing  the  order  is  of 
a  giMMf-criminal  nature,  namely,  distraint  on 
goods,  and  in  default  imprisonment.  The 
woman  has  become  one  with  her  husband,  her 
identity  is  merged  in  his,  and  she  is  not  liable. 
The  earlier  question  whether  a  man  is  liable 
far  the  support  of  his  wife's  grandchildren  does 


not  here  arise.  Now,  we  are  asked  to  make 
an  order  in  1881  which  in  1875  was  set  aside  under 
the  words  of  sect.  14  of  the  Married  Women's 
Property  Act  1870.  The  ground  for  making  the 
order  was  that  "children"  includes  "grand- 
children." If  grandchildren  are  not  so  included 
Mr.  Dugdale's  argument  fails ;  but  he  says  Uiat  he 
does  not  require  such  interpretation,  because  he  is 
within  the  statute  of  Elizabeth,  as  the  appellant  is 
of  snfficient  ability  to  maintain  her  grandchild, 
but  it  has  neyer  been  held  that  a  mamed  woman 
was  within  the  statute  of  Elizabeth.  The  Act  of 
1870,  while  creating  certain  benefits  on  behalf  of 
married  women,  created  new,  as  I  think,  liabili- 
ties on  the  part  of  a  married  woman,  yiz.,  where 
possessed  of  separate  estate,  to  support  her  chil- 
dren. Now,  if  the  Legislature  had  intended  to 
extend  her  enlarged  liability  to  the  support  of 
grandchildren  it  would  have  so  proyided.  There- 
fore, under  these  circumstances,  and  looking  at 
sects.  13  and  14  of  the  Married  Woman's  Property 
Act  1870,  in  which  a  new  liability  is  created,  yiz., 
that  separate  estate  should  bring  a  married 
woman  under  a  liability  for  the  support  of  her 
children  as  though  she  were  a  widow,  I  think  the 
Legislature  did  not  mean  to  go  any  further  in  the 
imposition  of  new  burdens,  and  that  the  order  of 
the  justices  was  wrong  and  must  be  set  aside. 

Manistt,  J. — I  am  of  the  same  opinion.  We 
haye  a  decision  two  hundred  years  old  that  a 
woman  under  coyerture  cannot  be  made  liable, 
though  she  had  separate  property,  for  the  support 
of  her  grandchildren.  It  is  not  until  the  passing 
of  the  Act  of  1870  that  such  married  woman  is 
made  liable  for  the  support  of  her  children.  I 
think  we  should  be  going  a  long  way  towards 
legislation  if  we  held  that  a  married  woman  was 
liaole  for  the  support  of  her  grandchildren.  Seot. 
13  of  the  Act  of  1870  makes  a  married  woman  with 
separate  property  liable  to  the  parish  for  the  main- 
tenance of  her  husband ;  and  this  seems  to  me  to 
be  the  first  instance  of  a  woman  whose  husband  is 
liying  being  made  liable  nnder  the  Poor  Law  Acts. 
Then  sect.  14  follows,  and  begins  with  another  case 
such  as  had  never  been  dealt  with  before ;  it  is 
that  a ''  married  woman  having  separate  property 
shall  be  subject  to  all  such  liability  for  the  main- 
tenance of  her  children  as  a  widow  is  now  by  law 
subject  to  for  the  maintenance  of  her  children." 
We  must  now  go  back  to  the  statute  of  Elizabeth, 
and  there  we  find  that  the  "  mother  and  grand* 
mother  and  children  ....  of  every  poor  person 
unable  to  work,  being  of  sufficient  ability,  shall 
maintain  such  poor  person ; "  but  to  the  words 
"  mother"  and  "grandmother  "  we  must  add  *'  not 
being  under  coverture."  The  Legislature  clearly 
did  not  intend  to  create  the  enlarged  liability  con- 
tended for  by  the  respondents  under  the  circum- 
stances set  forth  in  this  case. 

Judgment  for  appellant. 

Solicitors  for  the  appellant,  Robinson,  Preeton, 
and  Stow,  for  Rowlands,  BagnaU,  and  Oo.,  Bir- 
mingham. 

Solicitor  for  the  respondents,  WaUer  Bowen. 
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CROWN  CASES  BS8E&VEB. 

ScUurday,  May  21, 1881. 

(Before Lord  Golbbidgb,  G.J.,  Grotb,  Hawkins, 

LoPBB,  and  Stephbn,  J  J.) 

Beg.  V,  Habpbr.  (a) 

Forgery — Bill  of  exchange— Inchoaie  instrument — 

Indieimeiit, 

The  prisoner  was  indicted  in  tlie  first  count  for 
forging  and  uttering  an  indorsement  on  a  hill  of 
exchange,  in  the  second  count  on  a  paper  writing 
in  the  form  of  and  purporting  to  be  a  hill  of 
exchange,  and  in  the  third  count  on  a  certain 
paper  writing. 

The  facts  were  tlisse :  the  prosecutor  wrote  the  hody 
of  a  hiU  of  exchange,  hut  without  signing  the 
drawer's  name,  and  sent  it  to  the  prisoner,  who 
was  to  accept  it  and  procure  an  indorsement  hy 
a  solvent  person,  and  return  it  to  the  prosecutor. 
The  prisoner  a^epted  it,  and  forged  the  indo-^se- 
ment  of  another  person's  name,  and  returned  it. 

Held,  that  the  prisoner  could  not  he  convicted  upon 
this  iridictment,  cu  the  document  was  only  an 
inchoate  instrument  of  no  value  when  the  prisoner 
forged  the  indorsement, 

John  Habpbb  was  convicfced  of  forgery  before  me 
at  the  Darham  Assizes,  under  the  following  oir- 
camstances : 

Messrs.  Watson  and  Son,  of  Kilmarnock,  having 
supplied  Harper  with  some  maohinerj,  drew  a  biU 
upon  him  for  the  price,  and  forwarded  it  to  him 
for  acceptance,  unsigned  by  the  drawers.  It  had 
been  arranged  that  Harper  shoald  procure  the 
indorsement  of  a  solvent  person,  and  should  him- 
self acoept  the  bill.  Harper  returned  it  accepted 
by  himself,  and  purporting  to  be  indorsed  by  one 
Hunt.  It  was  proved  that  Hunt*s  indorsement 
had  been  forged  by  Harper.  On  getting  the  bill 
back  Watson  and  Son  indorsed  it,  and  paid  it  into 
the  bank  for  collection  when  due.  Thev  did  not 
at  any  time  sign  it  as  drawers.  The  following  is 
a  copy  of  the  bill  of  exchange : 

221. 10«.  4d.— Kilmarnook,  Not.  2, 1880. 

One  month  after  date  pay  to  me  or  order  the  sum  of 
22L  IO0.  4d,,  that  being  for  value  receiyed  in  machinery. 

Mr.  J.  Harper,  Contraotor  and  Builder,  Butland-street, 
Pallion,  Sunderland.  Indorsed,  John  Hnnt,  John  Wat- 
son and  Son.  Aooepted  payable  at  the  Union  Bank  of 
London,  John  Harper. 

The  indictment  contained  six  counts,  which 
charged  Harper : 

1.  With  feloniously  forging  a  certain  indorse- 
ment to  and  on  a  bill  of  exchange. 

2.  With  feloniously  forging  an  indorsement  to 
and  on  a  certain  paper  writing,  which  said  paper 
writing  is  in  the  form  of  and  purports  to  bo  a  bill 
of  exchange  unsigned  by  any  drawer  thereof. 

3.  Feloniously  forging  a  certain  indorsement  to 
and  on  a  certain  paper  writing. 

In  the  4fth,  5th,  and  6th  counts,  he  was  charged 
with  feloniously  uttering  the  documents  described 
in  the  1st,  2nd,  and  3rd  counts. 

I  was  of  opinion  that  all  the  counts  were  bad 
except  the  first  and  fourth,  but  I  left  the  whole 
matter  to  the  jury. 

The  jury  returned  a  general  verdict  of  guilty, 
and  I  sentenced  Harper  to  be  imprisonecT  with 
hard  labour  for  nine  months,  but  suspended  the 

(a)  Reported  by  John  Thoiipson,  Eaq.,  Banister^iMiaw. 


execution  of  the  sentence  till  the  decision  of  this 
case  by  the  Gourt  for  Grown  Gases  Beserved. 

The  question  for  the  court  is  whether  under  the 
circumstanses  stated  Harper  was  properly  con- 
victed of  either  of  the  offences  charged  in  the  first 
or  fourth  counts  of  the  indictment,  and  whether 
any  of  the  other  counts  charge  a  felony. 

J.  F.  Stbphbb. 

No  oounsel  appeared  to  argue  on  either  side. 

Lord  GoLBRiDOB,  G.J. — The  court  is  of  opinion 
that  the  conviction  on  this  indictment  cannot  be 
supported.  The  prisoner  was  convicted  generally 
of  forging  an  indorsement  on  a  bill  of  exchange. 
All  the  counts  of  the  indictment  were  for  forging 
an  indorsement  on  a  bill  of  exchange,  or  on  a 
paper  writing  in  the  form  of  and  purporting  to 
be  a  bill  of  exchange,  or  on  a  certain  paper  writ- 
ing. The  document,  however,  was  but  an  inchoate 
biU  of  exchange.  A  bill  of  exchange  was  formally 
drawn  upon  and  sent  to  the  prisoner  for  his  ac- 
ceptance, and  he  was  to  accept  it  and  to  procure  the 
inaorsementof  a  solvent  person  to  it,  but  there  was 
no  drawer's  name  attached  to  the  bill.  The  prisoner 
returned  the  bill  accepted  by  himself,  and  with  the 
name  of  Hunt  as  the  indorsee  upon  it,  but  he  had 
forged  Hunt's  indorsement.  Under  these  cironm- 
stanoes  the  prisoner  cannot  be  convicted  upon 
this  indictment,  for  this  document  was  dearly  not 
a  bill  of  exchange.  In  McOaU  v.  Taylor  (34  L.  J. 
365,  G.  P.)  it  was  held  that  an  instrument  in  the 
form  of  a  bill  of  exchange,  addressed  to  and  ac- 
cepted by  the  defendant,  but  without  the  names  of 
either  a  payee  or  drawer,  is  neither  a  bill  of 
exchange  nor  a  promissory  note,  but  only  an 
inchoate  instrument.  In  that  case  Erie,  G.J.  said  : 
"The  instrument  has  no  date  and  no  drawer's 
name,  but  the  defendant  wrote  his  acceptance 
across  it,  and  the  question  is,  has  the  holder  of 
such  an  instrument  a  right  to  declare  on  it,  either 
as  a  bill  of  exchange  or  promissory  note.  It 
certainly  is  not  a  bill  of  exchange,  nor  is  it  a  pro- 
missory note.  It  is  in  fact  only  an  inchoate 
instrument,  though  capable  of  being  completed." 
Erie,  G.  J.  further  oited  the  case  of  Stoessiger  t. 
South'Eastem  Bailwa/y  Company  (3  El.  A  B.  549 ; 
23  L.  J.  549,  Q.  B.)  as  in  point.  In  that  case  the 
question  arose  whether  a  document  in  the  form  of 
a  bill  of  exchange  for  111,  lOs,,  but  which  had  no 
drawer's  name  upon  it,  was  a  bill  note  or  security 
ior  the  payment  of  money  exceeding  lOL  within 
the  Garners  Act  (11  Geo.  4  &  1  Will.  4,c.  68,a 
1),  and  it  was  held  that  it  was  not.  In  this  case 
we  are  clearly  of  opinion  that  this  vras  a  mere 
inchoate  instrument,  of  no  value  in  the  shape  is 
which  it  was  when  the  prisoner  wrote  the  indorse- 
ment upon  it.  This  is  quite  dear,  as  well  npoo 
principle  as  upon  the  authorities. 

Gaove,  Hawkins,  and  Lopbs,  JJ.  concurred. 

Stephen,  J. — Although  I  agree  with  the  rest  of 
the  court  that  this  conviction  should  be  quashed, 
yet  it  seems  to  me  that  this  case  has  all  the 
effects  of  forgery,  and  I  think  that  the  |N-isoner 
would  not  have  been  relieved  from  them  if  he  had 
been  indicted  for  forgery  at  common  law. 

Oonviciion  quashed* 
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SITTINGS  AT  LINCOLN'S  ICra. 

Tuesday,  April  12, 1881. 

(Before  Jambs,  Brett,  and  Ootton,  L.J  J.) 

Be  The  Bev.  S.  F.  Green,  (a) 

Bitualistie  practioea—Contumaeioue  clerk-^Ptihlie 
Worship  Begulation  Act  1874,  ss.  7,  9,  IZ-^Bight 
of  judge  to  sit  at  Westminster — Significavit — 
Execution  of  process  in  County  Falatine  of  Lan' 
caster— bS  Geo.  3,  c.  127,  s,  1—5  Eliz,  c.  23,  s.  11 
—13  ^  14  Vict,  c.  43,  s.  l^—Oosts, 

Lord  Penzance,  when  required  hy  the  Archbishop 
(under  sect,  9  of  the  Public  Worship  Begulation 
Act  1874)  to  *'hear  the  matter  of  the  representa' 
Hon  within  the  diocese  and  promnce  or  in  London 
or    Westminster,"  tnay,  when  sitting  at   West* 
minster,  not  only  hear  what  is  represented  to 
him  and  pronounce  judgment  on  such  reftresen- 
iation,  but  may  hear,  deal  with,  and  dispone  of 
the  whole  thing,  including  every  proceeding  pend' 
ing  the  hearing,  and  every  proceeding  subsequent 
to  the  hearing,  but  being  part  or  parcel  of  the 
thing  attached  to  the  judge ;    and,  %n  particular , 
he  may  direct  a  significavit  to  issue  of  a  con- 
tempt committed  by  a  clerk  in  the  province  of 
York  without  going  into  that  province  for  the 
purpose.      When    a    clerk    resides  within    the 
County  Palatine  of  Lancaster,  and  he  is  contu- 
maciotu  after  being  admonished  and  inhibited 
under  the  Public  Worship  Begulaiion  Act  1874, 
the  proper  method  of  procedure  is  for  the  judge  to 
issue  a  signijicavit  of  the  contempt  to  the  Chancery 
Division,  and  for  the  Petty  Ba^  Office,  on  receiv 
ing  such  significavit  {instead  of  issuing  a  writ  de 
coniumace  capiendo),  to  transmit  the  tenor  of  the 
significavit  by  mittimus  to  the  Chancellor  of  the 
County  Palatine,  as  directed  by  5  Eliz.  c.  23,  s.  11. 
When  the  mittimus  arrives  in  the  County  Pala- 
tine  the  Vice- Chancellor  may  direct  a  writ   of 
cUtachment  to  issue.     Before  he  issues  such  writ 
the    Vice- Chancellor  is  not  bound   to  summon 
the  parties  before  him ;  but,  whether  he  does  so  or 
not,  he  may  direct  the  unit  to  issue  when  sitting 
out  of  the  local  Umite  of  the  County  Palatine. 
Such   a  direction  is,  however,    not   within  the 
13  ^  14  Vict  c.  43.  s.  13. 

The  Be7.  Sidney  Faithome  Green  was  the 
rector  of  the  parish  of  St.  John  the  Evangelist, 
Miles  Platting,  in  the  County  Palatine  of 
Lancaster,  the  diocese  of  Manchester,  and  the 
province  of  York. 

Mr.  Green  having  performed  certain  illegal 
ritualistic  practices,  a  representation  thereof  was, 
on  the  21st  Nov.  1878,  made  to  the  Bishop  of 
Manchester,  by  William  Dean,  William  Warrell, 
and  John  Hugh  Worrill,  three  parishioners. 

The  representation  having  been  transmitted  by 
the  Bishop  of  Manchester  to  the  Archbishop  of 
York,  the  Archbishop  on  the  18th  Feb.  1879, 
issaed  a  requisition  to  Lord  Penzance,  as  judge  of 
the  Provincial  Oonrt  of  York,  whereby,  after  re- 

(a)  Reported  by  Frank  Evans,  Edq..  Barritter-At-Law. 
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citing  the  transmission  of  the  representation,  and 
reciting  that  the  Bishop  of  Manchester  had 
signified  that  the  parties  had  not,  within  the  time 
prescribed  by  the  Public  Worship  Begulation 
Act  1874,  stated  their  willingness  to  submit  to 
his  directions  touching  the  matter  of  the  repre- 
sentation, the  Archbishop  required  Lord  Penzance, 
"  the  judge  aforesaid,  to  hear  and  determine  the 
matter  of  the  said  representation  at  any  place  in 
London  or  Westminster,  or  within  the  province 
of  York,  or  within  the  said  diocese  of  Manchester, 
as  you  may  deem  fit." 

On  the  10th  June  1879,  Lord  Penzance,  sitting 
in  his  room  at  the  House  of  Lords,  Westminster, 
as  Official  Principal  of  the  Chancery  Court  of  the 
Province  of  York,  heard  and  determined  the 
matter  of  the  representation,  and  decreed  a 
monition  in  respect  of  all  or  some  of  the  ritualistic 
practices  complained  of. 

On  the  27th  June  1879  the  monition,  in  writing, 
was  issued  by  Lord  Penzance. 

Mr.  Green,  having  disobeyed  the  monition. 
Lord  Penzance,  on  the  16th  Aug.  1879,  issued  his 
inhibition  against  Mr.  Green,  ordering  that  for 
such  disobedience  he  should  be  inhibited  for 
the  term  of  three  months  from  the  time  of  the 
publication  of  the  monition  and  thereafter,  until 
the  same  should  have  been  duly  relaxed,  from 
performing  any  service  of  the  Church,  or  other- 
wise  exercising  the  cure  of  souls  within  the 
diocese  of  Manchester.  This  inhibition  was  served 
on  the  l^th  Aug.  1879. 

About  the  17th  July  1880  Mr.  Green  was  served 
with  a  notice  intituled  "  In  the  matter  of  the 
representation  of  William  Dean,  William  Warrell, 
and  John  Hugh  Worrill,  made  in  pursuance  of 
the  Public  Worship  Begulation  Act  1874,  bearing 
date  the  21st  day  of  November  1878,"  <Sco.,  that 
"the  court  at  its  sittings  in  Lord  Penzance's 
room  in  the  House  of  Lords  at  Westminster,  on 
Thursday,  the  5th  day  of  August  1880,  at  twelve  of 
the  clock  noon,  will  be  moved  that  you,  the  re- 
spondent .  .  .  may  be  pronounced  |^ilty  of  con- 
tempt of  court,  by  reason  of  your  disobedience  to 
the  inhibition  served  on  you  in  the  above  case  of 
Dean  and  otiiers  v.  Oreen,  in  respect  of  your 
having  performed  divine  service,"  &c.,  "  and  that 
you  be  punished  accordingly."  Mr.  Green  did 
not  attend  the  hearing  of  the  motion. 

About  the  9th  Aug.  1880  he  was  served  with 
another  notice  of  motion  to  be  made  at  the  same 
place,  that  he  might  be  pronounced  guilty  of  con- 
tompt  and  punished  accordingly. 

About  the  9th  Nov.  Mr.  Green  received  notice 
from  the  promoters*  proctors  that  the  last- 
named  motion  was  heard  in  part  at  the  time  and 
place  mentioned  in  the  notice  of  motion,  and 
adjourned  till  the  20th  Nov.,  when  such  motion 
would  come  on  for  hearing  at  Lord  Penzance's 
room  in  the  House  of  Lords  at  Westminster,  at 
11  a.m.  Mr.  Green  did  not  then  appear  in  person 
or  by  counsel. 

On  the  20th  Nov.  Lord  Penzance,  sitting  at  the 
place  mentioned  in  the  last  notice,  pronounced 
Mr.  Green  guilty  of  contempt,  and  directed  a  sig* 
nificavit  to  be  issued. 

On  the  25th  Nov.  a  significavit  under  the 
archiepiscopal  seal  of  the  Chancery  Court  of 
York  was  issued  in  the  name  of  Lord  Penzance 
(the  judge  appointed  under  the  Public  AVorsliip 
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Beffolation  Aot  1874,  and  official  prinoipal  or 
anaitor  of  the  Gbancenr  Court  of  York)  to  the 
Qneen  in  the  Chancery  Division  in  respect  of  Mr. 
Green's  disobedience,  and  imploring  and  entreat- 
ing that  Her  Majesty  "  would  vouchsafe  to  com- 
mand the  body  of  the  said  Reverend  Sidney 
Faithome  Green  to  be  taken  and  imprisoned  for 
such  contumacy  and  contempt." 

On  the  26th  Nov.  a  miltimttt  was  issued  out  of 
the  Petty  Bag  Office  in  the  following  form  : 

Viotoria,  by  the  Graoe  of  Ood,  of  the  United  Kingdom 
of  Great  Britain  and  Ireland.  Queen,  Defender  of  the 
Faith,  to  onr  Chancellor  oi  our  County  Palatine  of 
Lancaster,  or  to  his  deputy  there  greeting,  we  send  to  you 
inclosed  in  these  presents  the  transcript  of  certain  letters 
patent  of  James  Plaisted,  Baron  Penzance,  the  judge 
appointed  under  the  Public  Worship  Begulation  Act  1874. 
and  official  principal  or  auditor  or  the  Chancery  Court  of 
York,  which  he  hath  sent  to  us  under  his  seal  into  our 
Chancery,  signifying  that  one,  the  Beverend  Sidney 
Faithome  Green,  of  the  Beotory  of  St.  John  the  Evan- 
geHst,  Miles  Platting,  in  tiie  city  of  Manchester,  in  the 
counl7  of  Lancaster,  Clerk,  Beotor  of  tiie  parish  and 
parish  church  of  Saint  John  the  Eyangelist,  m  the  Dio- 
cese of  Manchester,  to  be  contumacious,  commanding 
Tou  that,  inspecting  the  transcript  of  the  aforesaid 
letters  patent,  you  cause  further  to  be  done  therein  as 
of  right  and  according  to  the  form  of  the  statute  in  this 
case  proyided  shall  be  meet  to  be  done.  Witness  our- 
selves, at  Westminster,  the  26th  day  of  November,  in  the 
forty -fourth  year  of  our  reigfu. 

Jbssbl 

MUBSAT. 

In  Feb.  1881  Mr.  Green  was  served  with 
notice  that  H.  Fox  Bristowe,  Esa.,  Q.C.,  Yioe- 
Chancellor  of  the  County  Palatine  oi  Lancaster,  at 
his  Chambers,  No.  21,  Old-square,  Lincoln's-inn, 
would  be  moved  by  counsel,  on  behalf  of  the  pro* 
moters,  to  direct  process  to  issue  to  the  officers  of 
the  County  Palatine  for  the  arrest  of  Mr.  Green,  in 
accordance  with  the  Hgnificavit  and  miUimu$. 

Mr.  Green  did  not  attend  in  person  or  by 
counsel  on  the  day  named,  and  the  Yice-Chancellor 
then  and  there  directed  a  writ,  which  was  issued 
in  the  following  form : 

Victoria,  b^  the  Graoe  of  Ood,  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  Queen,  Defender  of  the 
Faith,  to  the  Sheriff  of  the  county  of  Lancaster,  greeting, 
the  Bight  Honourable  James  PUdsted,  Baron  Penzance, 
Master  of  Arts,  the  judge  appointed  under  the  Public 
Worship  Begulation  Act  1874,  and  official  principal  and 
auditor  of  the  Chancery  Court  of  York,  lawfully  consti- 
tuted, hath,  by  certain  letters  patent  being  and  being 
hereinafter  called  Astgnificavitt  dmy  signified  to  us  in  our 
High  Court  of  Justice,  Chancery  DiYision,  that  one,  the 
Beyerend  Sidney  Faithome  Green,  ^.  [reciting  the 
matters  stated  in  the  Hgnificavit'],  nor  will  ne  submit  to 
the  ecclesiastical  jurisdiction.  And  the  said  ingnificavit 
has  been  duly  made  of  record  in  our  High  Court  of  Jus- 
tice, Chancery  Diyision,  and  tbe  tenor  of  such  aignificavit 
has  been  duly^  sent  by  mittimus  to  the  Chancellor  of  our 
County  Palatine;  but,  forasmuch  as  the  royal  power 
ou^ht  not  to  be  wantane  to  enforce  such  ecclesiastical 
jurisdiction,  we  command  you  that  you  attach  the  said 
Sidney  Faithome  Green  by  his  body  until  he  shall  have 
made  satisfaction  for  the  said  contempt,  and  how  ^ou 
shall  execute  this  our  precept  notify  tmto  our  justices 
at  Lancaster  the  first  day  of  the  next  preneral  session  of 
assizes  then  to  be  holden,  and  in  no  wise  omit  this,  and 
haye  you  there  this  writ.  Witness  ourself  at  Lancaster, 
the  9th  day  of  March  1881,  and  in  the  fori^-fourth  year 
of  our  reign. 

Bbistowi. 

On  the  receipt  of  this  writ  the  sheriff,  on  the 
18th  March,  issued  his  warrant,  and  on  the  follow* 
ing  day  Mr.  Green  was  arrested  and  couTcyed  to 
the  gaol  of  Lancaster  Castle,  where  he  was  detained 
in  custody. 


On  the  6th  April  a  motion  was  made  on  behalf 
of  Mr.  Green,  and  on  his  affidavit  setting  out  the 
facts,  to  the  Queen's  Bench  Division  for  a  rule  for 
a  habeas  corpus  to  be  directed  to  the  keeper  of 
Her  Majesty  s  prison  at  Lancaster  Castle  to  briug 
up  Mr.  Green  with  the  view  to  his  discharge. 

ArUhur  Oharles,  Q.C.  (Poland  and  Dr.  W.  G.  F, 
PhiUimore  with  him)  for  Mr.  Green. — Mr.  Green 
is  entitled  to  his  discharge  on  three  grounds: 
1.  That  Lord  Penzance  had  no  jurisdiction  to 
summon  him  to  appear  at  Westminster  for  the 
purpose,  and  to  issue  the  significavit  at  West- 
minster. 2.  That  Bristowe,  Y.C.  had  no  power  to 
issue  a  writ  which  was  in  fact  a  writ  de  eoniumacs 
capiendo,  3.  That,  even  assuming  that  such  Yice- 
Chancellor  had  jurisdiction  to  issue  such  a  writ 
when  sitting  within  the  limits  of  his  jurisdiction, 
he  could  not  issue  such  writ  from  21,  Old-square, 
Lincoln's-inn,  that  place  not  being  within  such 
limits.  Under  the  7th  section  of  the  Public 
Worship  Begulation  Act  1874  (37  &  38  Yict.  c.  85), 
Lord  Penzance  became,  befure  these  proceedings 
commenced,  official  prinoipal  or  auditor  of  the 
Chancery  Court  of  York.  The  whole  of  the  pro- 
cedure is  described  in  the  9th  section.  The  judge 
has  no  power  to  do  anything  outside  the  province 
of  York  except  where  the  statute  expressly  enables 
him  so  to  act.  The  4th  clause  of  sect.  9  enables 
the  archbishop  to  "require  the  judge  to  hear  the 
matter  of  the  representation  at  anyplace  within  the 
diooese  or  province,  or  in  London  or  Westminster." 
The  9th  clause  of  the  same  section  provides 
that  '*  the  judge  shall  pronounce  judgment  on  the 
matter  of  the  representation,  ana  sluJl  deliver  to 
the  parties,  on  application,  and  to  the  biphop,  a 
copy  of  the  special  case,  if  any,  and  judgment." 
By  the  10th  clause,  "  The  judge  shall  issue  such 
monition,  if  any,  and  make  such  order  as  to  costs  as 
the  judgment  shall  require."  That  is  the  end  of 
the  judge's  authority  with  reference  to  the  hearing 
and  determining  of  the  matter  of  the  representa- 
tion. On  disol^ience  to  the  monition,  tiie  judge 
may,  under  sect.  13,  issue  an  inhibition,  and  thftt 
is  the  extent  of  his  authority  so  far  as  it  is  derived 
from  the  Public  Worship  B*egulation  Act.  In  case 
of  disobedience  to  the  mhibition,  the  judge  most 
resort  to  his  general  authority  as  official  prin- 
cipal: 

Ex  parte  DaU;  Ex  parte  Enraght,  43  L.  T.  Bep. 
N.  S.  769 ;  L.  Bep.  6  Q.  B.  Biv.  376. 

That  authority  can  only  be  exercised  within  the 
limits  of  the  judge's  jurisdiction,  viz.,  within  the 
province  of  York,  and  the  judge  had  no  power  to 
summon  the  derk  to  appear  before  him  at  West- 
minster. The  foundation  of  the  authority  to  hear 
the  matter  in  London  or  Westminster  rests  upon 
the  statute : 

Hudson  Y.  Tooth,  37  L.  T.  Bep.  N.  S.  462;  L.  Bip. 
3  Q.  B.  Div.  46,  53. 

[LnrsLBT,  J. — Had  the  judge  power  to  issue  the 
inhibition  in  Westminster?]  Probably  not.  It 
is  not  material.  [Grove,  J. — Sect.  7  says  that  all 
proceedings  taken  before  the  judge,  after  he  suc- 
ceeded to  the  office  of  official  prinoipal,  in  relation 
to  matters  arising  within  the  province  of  York, 
shall  "  be  deemed  to  be  taken  in  the  Chancery 
Oourt  of  York."  If  the  proceedings  are  so  taken, 
the  statute  does  not  require  to  say  "shall  be 
deemed  to  be  taken."]  That  has  rehition  to  the 
powers  of  the  judge,  not  to  the  place  where  he  is 
to  sit.    He  cannot  do  anything  at  Westminster  or 
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in  LoDdon  after  the  monittoo.  In  Ex  parte  Vale 
{»up,),  James,  L.J.  said  that  the  character  of  the 
judge  appointed  under  the  Act  had  become 
absolutely  merged  in  the  old  original  Ooart  of 
Arches.  That  applies,  mutcUie  mutandis,  to  the 
present  case,  and  the  office  is  here  merged  in  the 
Chancery  Court  of  York.  The  local  limits  of  that 
court  are  not  enlarged.  The  official  principal  of 
York  has,  from  time  immemorial,  sat  in  York 
Minster.  In  former  times,  it  was  forbidden, 
except  in  certain  cases,  to  cite  clerks  out  of  their 
diocese,  and  such  a  proceeding  is  more  convenient. 
If  the  words  of  the  7ch  section  enlarge  the  juris- 
diction, the  part  of  the  9th  section  under  which 
the  judge  may  be  required  to  determine  the  matter 
of  the  representation  at  Westminster,  are  super- 
flaons,  and  the  judge  might  summon  the  cleric 
anywhere,  notwithstanding  the  requisition  did 
not  contain  the  words  **  London  or  Westminster." 
[LiNDLEY,  J. — By  sect.  9,  "  the  judge  shall  have 
the  powers  of  a  court  of  record."  Does  it  not 
follow  that  Lord  Penzance  may,  sitting  at  West- 
minster, commit  for  breach  of  an  order  made  by 
him  at  Westminster?]  The  judge  has  not  com- 
mitted. He  has  only  signified  the  contumacy  to 
the  Chancery  Division.  As  a  court  of  record 
witnesses  may  be  summoned.  As  to  the  second 
point,  in  Ex  parte  Dale,  it  was  held  that,  as  the 
Public  Worship  Begulation  Act  does  not  contain 
any  special  powers  of  enforcing  an  inhibition 
issued  under  it,  such  inhibition  can  be  enforced 
by  eignifiGavit,  under  53  Geo.  3,  c.  127.  Prior  to 
that  Act,  the  Ecclesiastical  Court  excommuni- 
cated for  disobedience,  the  excommunication  was 
signified  to  the  Court  of  Chancery,  and  the  lacter 
court  issued  a  writ  de  excommunicato  capiendo. 
By  5  Eliz.  c.  23,  the  more  effectual  execution  of 
the  writ  was  provided  for.  For  this  writ,  the 
writ  ds  contumace  capiendo  was  substituted 
by  53  Geo.  3,  c.  127.  The  Chancery  Division  of 
the  High  Court  of  Justice  is  the  only  court  which 
can  issue  the  writ  de  contumace  capiendo.  A 
form  of  the  writ  is  given  in  the  schedule  to  the 
Act,  which  is  absolutely  required  to  be  followed. 
The  several  provisions  of  the  Act  of  Elizabeth 
were  extended  to  the  writ  de  contumace  capiendo, 
and  the  proceedings  following  therefrom  as  if  the 
same  were  repeated  and  enacted  in  the  Act  of 
George :  (53  Geo.  3,  c.  127,  s.  1.)  The  writ  de 
contumace  ca/piendo  was  a  new  writ,  created  by 
the  Act,  which  must  be  strioUy  followed.  By  5 
Eliz.  c.  23,  s.  2,  any  writ  de  excommwmicato 
capiendo  issued  out  of  the  Court  of  Chancery 
against  any  person  within  the  realm  of  England, 
was  to  be  made  in  the  time  of  term,  and 
returnable  in  the  King's  Bench  in  the  term  next 
after  the  teste  of  the  same  writ ;  the  writ  was  to 
contain  twenty  days  between  the  teste  and  return, 
and  after  the  writ  was  made  and  sealed  it  was  to 
be  forthwith  brought  into  the  Court  of  King's 
Bench,  ^nd  there,  in  the  presence  of  the  justices, 
opened  and  delivered  of  record  to  the  sheriff.  In 
Ex  parte  Bale  the  Court  of  Appeal  held  that  that 
section  must  be  strictly  obeyed  with  regard  to  the 
writ  de  contumace  capiendo.  In  issuing  the  writ 
reliance  was  placed  on  the  11th  section  of  5  Eliz. 
c.  23,  which  provides  that  in  Wales,  the  Counties 
Palatine  of  Lancaster,  &o„  and  the  Cinque  Ports 
"  being  jurisdictions  and  places  exempt,  where  the 
Qneeii's  Majesty's  writ  doth  not  run,  and  process 
of  capias  from  thence  not  returnable  into  the  said 
Court  of  King's  Bench,  after  any  signifieavit  being 


of  record  in  the  said  Court  of  Chancery,  the  tenor 
of  such  signifieavit  by  mittimus  shall  be  sent  to 
such  of  the  head  officers  of  the  said  county  of 
Wales,    Counties  Palatine,    and   places  exempt, 
within  whose  officer's  charge  or  jurisdiction  the 
offenders  shall  be  resiant,  that  is  to  sa^,  to  the 
chancellor    or  chamberlain  for  the   said  County 
Palatine  of  Lancaster  and  Chester,  and  for  the 
Cinque  Ports  to  the  lord  warden  of  the  same,  .  .  . 
and  thereupon  every    of    the  said   justices  and 
officers  to  whom  such  tenor  of  signifieavit  with 
mittimtLs  shall  be  directed  and  delivered  shall,  by 
virtue  of  this  estatute,  have  power  and  authority 
to  make  like  process  to  the  inferior  officer  and 
officers  to  whom  the  execution  of  process  there 
doth   appertain,    returnable    before   the  justioes 
there  at  their  next  sessions  or  courts  two  months 
at  the  least  after  the  teste  of  every  such  process ; 
so  always  as  in  every  degree  they  shall  proceed  in 
their  sessions  and  courts  against  the  offender,  as 
the  justices  of  the  said  Court  of  King's  Bench  are 
limited  by  the  tenor  of  this  Act  in  term-times  to 
do  and  execute."      The  writ  issed  by  the  Vice- 
chancellor  is  an  irregular  document.    It  differs 
from    the  form  in  the  schedule  to  t>he  Act  of 
George.    The  11th  section  of  the  Act  of  Elizabeth 
does  not  apply,  for  the  Act  of  George  applies  to 
the  writ  de  contumace  capiendo,  the  former  pro* 
visions  relating  to    the  writ    de    excommunicato 
capiendo,    and    makes     the    writ   de   contumace 
capiendo  issue  from  the  Chancery  Division  and 
run  into  the  County  Palatine.     [Lindley,  J.— It 
seems  plain,  from  the  statute  of  Elizabeth,  that  the 
writ  de  excommunicato  capiendo  did  not  run  from  the 
Court  of  Chancery  into  the  County  Palatine.]    No ; 
but  the  53  Geo.  3,  c.  127,  had  the  effect  of  making 
the  writ  de  contumace  capiendo  so  run.     It  may  be 
that  the  writ  has  to  be  transmitted  to  the  chan- 
cellor of  the  duchy  to  be  sent  on  by  him  to  the 
sheriff.    [Grove,  J. — Then  do  you  say  that  a  writ, 
not  a  signifieavit,  ought  to  have  been  transmittedPJ 
Tes ;  undes  the  statute  of  Elizabeth.    [GiiovE,  .L 
— That  statute  only  provides  for  sending  the  tenor 
of  the  signifieavit  by  mittimus.    It  says  nothing 
about  a  writ.    Therefore  the  process,  according  to 
your  argument,  cannot  l)e  executed  at  all  in  the 
County  Palatine.]  The  Act  of  George  III.  gives  the 
power.   [LiNDLEY,  J. — That  Act  says  nothing  about 
a  mittimus.']  The  writ  ought  to  have  issued  from  the 
Chancery  Division.    It  does  net  matter  how  it  gets 
down  to  Lancaster.   [Grove,  J. — Who  is  to  execute 
itP]  The  sheriff  of  Lancaster.  [Geove,J. — Yousub- 
stitue  the  High  Court  for  the  Palatine  Court.]   Yes. 
[LiNDLET,  J. — Your  construction   would  lead  to 
consequences  never  contemplated.    As  I  read  it, 
the  Court  of  Chancery  was  to  issue  a  writ  in 
ordinary  cases,  but  in  cases  within   the  exempt 
jurisdiction  a    mittimus  was   fir.«t  obtained,  and 
after  that  a  writ.    That  is  the  only  way  in  which 
the  two  statutes  can  be  read  unless  the  jurisdic- 
tion of  the  Palatine  Court  is  totally  abolished.] 
The  form  of  writ  shows  that  it  must  be  issued  at 
Westminster.    [Lindlby,  J. — We  cannot  change 
the  jurisdiction  because  the  form  is  not  applicable. 
We  must  qualify  the  form  to  make  it  applicable. 
If  the  11th  section  of  the  Act  of  Elizabeth  is 
read  with  the  Act  of  George,  the  whole  works 
plainly.]    The  lltti  section  cannot  be  read  into 
the  Act  of   George,  for    that  Act   only  adopts 
so  much  of  the  statute  of  Elizabeth  as  applies  to 
the  writ  de  excommunicato  capiendo,  i.e,,  after  it  is 
issued.    The  11th  section  only  relates  to  matters 
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prior  to  the  issaing  of  the  writ,  ai)d  is  therefore 
not  incorporated.  [Grovb,  J. — The  Act  of  George 
incorporates  the  provisions  of  the  former  statute 
*' applying  to  the  said  writ,"  as  well  as  those 
relating  to  the  "proceedings  following  there- 
npcn."]  As  to  the  third  point,  even  if  the  Yice- 
Ghancellor  conid  issae  the  writ,  he  had  no  juris- 
diction to  sammon  the  defendant  to,  and  hear  an 
application,  in,  London.  The  only  statutory  pro- 
vision giving  him  power  to  sit  outside  the  limit  of 
his  jurisdiction  is  the  13  &  14  Yict.  c.  43,  s.  13,  by 
which,  in  all  matters  over  which  the  Court  of 
Chancery  of  the  County  Palatine  of  Lauoabter  has 
jurisdiction,  the  Yico' Chancellor,  when  out  of  the 
limits  of  the  jurisdiction  of  the  court,  may  hear  and 
determine  pleas,  demurrers,  exceptions,  applica- 
tions for  injunctions,  for  dissolving  injunctions,  for 
appointment  of  receivers,  for  payment  into  and 
out  of  court,  for  confirming  reports,  and  all 
motions,  petitions,  and  "other  matters  for  faci- 
litating the  progress  of  any  suit  or  business 
pending  in  the  said  court  which  he  might  lawfully 
hear  and  determine  within  the  limits  of  the  juris- 
diction thereof."  The  section  points  to  an 
analogous  case :  an  application  for  an  injunction,  or 
to  dissolve  an  injunction,  may  be  made  in  London ; 
but  an  application  to  commit  for  breach  of  an 
injunction  must  be  made  in  Lancaster.  [Linsley, 
J. — The  application  to  commit  might  possibly 
come  within  the  word  "  motion,"  or  under  the 
words  "  other  matters  for  facilitating  "  progress.] 
The  section  does  not  apply  at  all  to  an  application 
for  such  a  ^rit  as  this.  This  is  an  original  appli- 
cation, and  the  only  suit  in  which  it  is  is  in 
the  Chancery  Court  of  York.  [Lindlett,  J. — It  Ls 
business  rather  than  suit.  Assuming  that  the 
mittimus  went  to  the  right  place,  and  that  the 
Yice-Cbaocellor  had  power  to  issue  this  writ,  what 
had  he  to  hear  and  determine  P  Was  his  function 
other  than  ministerial?]  He  had  to  ezeroise  a 
judicial  power.  Notice  of  the  application  was 
given,  and  he  ordered  the  writ,  although  no  order 
in  writing  was  made  besides  the  signature  to  the 
writ  itself.  [Gkove,  J. — If  the  Yioe- Chancellor's 
duties  were  ministerial,  and  he  had  simply  to 
direct  the  writ  to  issue,  he  might  do  that  anywhere. 
If  he  bad  any  official  business  to  do,  it  comes  within 
the  words  as  to  facilitating  the  business  pending 
before  him.]  If  the  writ  was  a  writ  de  contumace 
capiendo,  and  had  been  issued  elsewhere  than  in 
Lancaster,  it  would  have  bad  to  be  brought  into 
the  presence  of  the  justices  that  they  might 
exercise  a  judicial  discretion  as  to  whether  it  ought 
to  have  issued  to  the  sheriff.  The  Yice- Chancellor 
exercised  a  similar  discretion.  He  was  acting  as 
the  High  Court  would  in  other  cases,  [Grove,  J. 
— The  statute  does  not  require  him  to  do  anything. 
His  act  seems  merely  ministerial.  What  is  sub- 
stituted for  the  opening  before  the  justices  in 
ordinary  cases  is  the  return  before  the  justices  at 
the  next  session  of  assize.]  The  prisoner  gets  no 
benefit  from  that,  as  he  has  been  arrested  long 
before;  and,  unless  the  writ  issues  like  writs 
against  clerks  not  in  the  County  Palatine,  there  is 
no  protection  for  clerks  within  that  county 
analogous  to  that  given  to  other  clerks. 

Ghove,  J. — In  this  case  we  are  asked  upon  three 
grounds  to  grant  a  rnio  nisi  for  a  habeas  corpus  to 
bring  up  the  body  of  Mr.  Green,  who  has  been 
committed  for  disobedience  to  a  monition,  and,  in 
fact,  for  contempt  of  court.  The  first  ground  is 
that  Lord  Penzance  himself  had  no  jurisdiction, 


sitting  as  he  did  at  Westminster,  to  issue  a 
significavit  for  the  purpose  of  the  writ  being  issued 
by  the  Court  of  Chancery — it  is  not  material  to 
consider  whether  by  the  Court  of  Chancery  in 
London  or  the  Court  of  Chancery  of  the  County 
Palatine  of  Lancaster.  It  seems  to  me  that  be 
had  jurisdiction.  Without  recapitulating  all  the 
details  of  the  very  able  argument  of  Mr.  Charles 
—in  fact  it  is  almost  unnecessary  for  me  to  say  that 
of  what  Mr.  Charles  argues — it  is  said  that,  alter 

?oing  through  certain  matters  by  whioh  Lord 
^enzance  has  original  jurisdiction  under  the 
Public  Worship  Begulation  Act  1874,  he  had  no 
power,  having  exhausted  his  functions  under  that 
Act,  to  go  further,  but  that  he  had  only  such 
powers  as  might  be  exercised  by  the  previous 
jurisdiction,  to  which  he  succeeded,  and  that, under 
that,  he  could  only  exercise  such  powers  within 
the  local  jurisdictions  of  those  judges  to  whom  he 
succeeded  under  sect.  7  of  the  Public  Worship 
Begulation  Act  1874,  and  that,  therefore,  this 
process  of  significavit,  being  issued  in  London, 
was  issued  without  his  jurisdiction ;  that  it 
should  have  been  issued,  as  I  understand  the 
argument,  in  the  County  Palatine  of  Lancaster, 
and  therefore  that  Lord  Penzance  acted  without 
jurisdiction.  But  I  cannot  get  over  the  words  of 
sect.  7,  under  whioh  Lord  Penzanoe  suooeeded  to 
the  office  of  officicd  principal  of  the  Arches  Court 
of  Canterbury,  and  of  official  principal  or  auditor 
of  the  Chancery  Court  of  York.  It  is  admitted 
that  he  did  succeed  to  those  offices,  and  then,  it  is 
said,  succeeding  to  those  offices,  he,  executing  his 
duties,  not  under  any  particular  provisions  of  this 
Act,  but  as  a  judge  of  one  of  those  offices,  could 
only  exercise  the  powers  whioh  he  has  here  exer- 
cised within  the  local  jurisdiction  of  those  offices. 
I  cannot  read  the  words  of  the  statute  otherwise 
than  as  providing  against  what  I  oannot  help 
thinking  would  be  an  inconvenience,  and  a  very 
considerable  one — that  of  the  judge  having  to 
transfer  himself  backwards  ana  forwards  from 
London  to  the  Chancery  Court  of  York,  or  to 
other  places,  aooording  to  the  different  steps  in 
the  proceedings.  Mv  opinion  is  that  the  words  of 
seot.  7  were  intended  to  get  rid  of  that  inoonve- 
nience.  The  words  are  these:  "Whensoever  a 
vacancy  shall  occur  in  the  office  of  official  princi- 
pal or  auditor  of  the  Chancery  Court  of  York,  the 
judge  shall  become  ex  officio  such  official  principal 
or  auditor,  and  all  proceedings  thereafter  taken 
before  the  judge  in  relation  to  matters  arising 
within  the  provinoe  of  York  shall  be  deemed  to  be 
taken  in  the  Chancery  Court  of  York."  NoWi 
what  is  the  meaning  of  those  words,  "shall  be 
deemed  to  be  taken  P  If  the  words  mean  what 
Mr.  Charles  oontends  for,  it  would  be,  "All  pro- 
ceedings thereafter  taken  before  the  judge  in 
relation  to  matters  arising  within  the  province  of 
York  shall  be  taken  in  the  Chancery  Court  of 
York."  The  very  word  "  deemed  "  to  my  mind 
conveys  the  meaning  that,  although  they  are  not 
taken  in  t^e  Chancery  Court  of  York,  if  they  are 
taken  before  that  judge,  they,  being  within  the 
jurisdiction  which  is  given  him  by  this  Act, 
shall  be  deemed  to  be  taken  as  if  they  were  taken 
in  the  Chancery  Court  of  York.  It  is  said  that 
in  the  Court  of  Appeal  James,  L.  J.  applied  these 
words  to  other  portions — anterior  proceedings  as 
I  understand  it — but  there  was  nothing  whioh 
fell  from  that  learned  judge  to  tonoh  this  case  so 
as  to  show  that  the  words  "  shall  be  deemed  to  be 
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taken  in  the  Chancery  Court  of  York  "  do  not  as 
much  apply  to  this  writ  as  to  any  other  step  in  the 
proceedings.  I  cannot  read  the  words  otherwise, 
unless  we  are  to  read  Acts  in  a  non-nataral  sense, 
for  the  purpose  of  a  case  of  this  description.  It  is 
the  common  framework,  the  common  verbiage,  of 
statutes,  that  where  a  thing  is  done  not  exactly  in 
the  place  or  at  the  time,  or  in  compliance  with 
some  other  requisition,  but  where  it  is  provided 
that,  being  done  so  and  so,  it  shall  be  deemed  and 
taken  as  if  it  were  done  at  such  and  such  a  place, 
or  within  such  a  time,  you  are  to  substitute  a  par- 
ticular provision  therein  enacted,  and  make  it  to 
be  taken  by  all  courts  administering  the  law,  as  if 
it  were  to  be  taken  in  the  particular  way  in  which 
the  statute  says  it  shall  be  deemed  and  taken  to 
have  been  done.  If  these  words  are  to  be  read  in 
any  ovher  sense  than  as  I  read  them--in  their 
ordinary  grammatical  sense — it  must  be  by  a 
higher  coort,  and,  as  far  as  I  am  aware,  the  rule 
which  has  been  over  and  over  again  laid  down, 
and  by  no  person  more  frequently  than  by  the 
late  Lord  Wenslcydale,  when  he  sat  in  the  court 
in  which  wo  are  now  sitting,  is  that  the  statute 
is  to  be  read  in  its  ordinary  and  grammatical 
Bi^nse,  unless  snch  reading  lead  to  some  manifest 
absurdity,  or  is  inconsistent  with  the  plain  mean- 
ing of  the  Act  as  derived  from  other  portions  ot 
it.  Kow,  so  far  from  this  leading  to  any  manifest 
absurdity,  I  think  there  is  a  very  strong  reason 
for  it.  I  think  it  is  highly  desirable,  and  may 
have  been  reasonably  contemplated  when  this 
statute  was  framed,  that  the  judge  sacceeding  to 
these  offices  should  not  be  obliged  to  go  back- 
wards and  forwards  to  the  Chancery  Court  of 
York,  or  the  Arches  Court  of  Canterbury,  where- 
ever  they  may  sit,  at  each  different  step  of  the 
proceedings,  but  that,  at  the  place  where  ne  had  a 
right  to  exercise  his  general  jurisdiction  as  judge, 
these  steps  should  be  deemed  to  be  taken,  or  the 
proceedings,  to  use  the  word  of  the  Act,  should  be 
deemed  to  be  taken  in  those  particular  courts. 
Where  the  matter  considered  by  the  judge,  or 
before  the  judge,  was  in  relation  to  matters 
arising  within  a  particular  province — in  this  case 
within  the  province  ot"  York — I  think  that  the  pro- 
ceedings taken  before  Lord  Penzance  at  West- 
minster ought,  under  this  statute,  to  be  deemed  to 
be  taken  in  the  court  of  the  province.  I  am  of 
opinion  that  he  had  jurisdiction,  and  that  that  point 
therefore  fails.  The  next  point  is,  that  the  pro- 
ceedings subsequent  to  the  issue  of  the  aignificavit 
were  void,  because  the  Yice- Chancellor  of  Lan- 
caster had  no  authority  to  issue  a  writ  for  the 
purposes  of  arresting ;  in  other  words  a  writ  de 
eorUumaee  capiendo.  It  is  said  that  that  writ  da 
contumace  capiendo  was  substituted  for  a  previous 
writ  by  the  statute  53  Geo.  3,  c.  127,  and  that  it 
is,  in  fact,  only  a  substitution  of  the  writ  de  con- 
tumace capiendo  for  an  antecedent  writ  de  excom' 
municaio  capiendo.  Then  it  is  said  that,  because 
of  certain  words,  the  provisions  of  the  statute  53 
Geo.  3,  c.  127,  must  be  strictly  and  literally  fol- 
lowed, and  that  in  this  case  they  have  not  been 
literally  and  strictly  followed.  Kow  the  words  of 
the  first  section,  on  which  Mr.  Charles  relies,  are 
these :  "  And  all  rules  and  regulations  not  hereby 
altered,  now  by  law  applying  to  the  said  writ,  and 
the  proceedings  following  thereupon,  and  par- 
ticalarly  the  several  provisions  contained  iu  a 
certain  Act  passed  in  the  fifth  year  of  Queen 
Elizabethi  intituled  '  An  Act  ior  the  due  execu- 


tion of  the  writ  de  excommunicato  capiendo,*  shall 
extend  and  be  applied  to  the  said  writ  de  contumace 
capiendo,  and  the  proceedings  following  there- 
upon, as  if  the  same  were  herein  particularly 
repeated  and  enacted,  and  the  proper  officers  of 
the  said  Court  of  Chancery  are  hereby  authorised 
and  required  to  issue  such  writ  de  contumace 
capiendo  accordiiigly ;  and  all  sheriffs,  gaolers, 
and  other  officers  are  hereby  authorised  and  re- 
quested to  execute  the  same."  It  is  said  that 
that,  coupled  with  the  portion  of  the  schedule  of 
the  Act  which  gives  the  form  of  the  writ  which  is 
tested,  "  Witness  ourselves  at  Westminster  on  the 
day  of  in  the  year  of  our  reign,'* 

only  applies  to  a  writ  issued  out  of  the  Court  of 
Chancery. .  The  words  are  these,  "  George,  &o" 
(that  is,  the  Sovereign  for  the  time  being), "  to  the 
sheriff  of  Greeting.  The  hath  signified 

to  us  that  of  in  your  county  of 

is  manifestly  contumacious,  and  contemns  the 
jurisdiction  and  authority  of"  (there  the  dis- 
obedience or  contempt  is  to  be  set  out  as  the  case 
may  be,  and  I  may  observe  that  the  form  of  writ 
cannot  provide  for  every  particular  case. — Each 
writ  must  state  the  particular  circumstances  of 
the  case  to  which  it  applies),  "  nor  will  he  submit 
to  the  ecclesiastical  jurisdiction ;  but,  forasmuch 
as  the  royal  power  ought  not  to  be  wanting  to 
enforce  such  jurisdiction,  we  command  you  that 
you  attach  the  said  by  his  body  until  he 

shall  have  made  satisfaction  for  the  said  contempt, 
and  how  you  shall  execute  this  our  precept, 
notify  unto  and  in  nowise  omit  this,  and 

have  you  there  this  writ.  Witness  ourself  at 
Westminster,  the  day  of  in  the 

year  of  our  reign."  It  is  said  that  those  words, 
coupled  with  the  words  I  have  read  in  the  first 
section  of  the  statute,  confine  the  issue  of  the  writ 
to  the  Court  of  Chancery  in  London,  and  that  it 
does  not  apply  to  the  Court  of  Chancery  in  the 
County  Palatine,  or  other  jurisdiction  where  the 
Queen  has  jurisdiction  under  another  title  and  in 
another  mode.  It  does  not  appear  to  me  that 
that  section  is  confined  to  that,  and,  moreover,  I 
see  no  process — and  Mr.  Charles  has  not  pointed 
out  to  my  satisfaction  any  process — by  which  that 
could  be  done  which  he  says  was  done,  consis- 
tently with  the  words  of  this  statute  and  of  the 
statute  recited  in  it  (5  Eliz.  c.  23).  Mr.  Charles 
says  that,  instead  of  sending  a  eignificavU  by 
mittimus,  the  writ  should  have  issued  out  of 
the  Court  of  Chancery,  and  that  the  writ  itself 
should  have  been  sent  by  mittimtta  or  some  other 

Srocess  to  the  Court  of  Chancery  of  the  Palatine 
'ourt.  I  find  no  machinery  given  for  executing 
the  process  in  that  way,  because  the  mochineiy 
of  the  statute  5  Eliz.  c.  23,  is  not  forwarding  by 
mittimus  a  writ,  but  the  significavit  of  con- 
tempt. Then  it  is  said  that  the  words  of 
53  (Seo.  3,  c.  127,  s.  1,  apply  to  the  writ  and  to  the 
proceedings  following  thereupon.  To  the  saying 
that  the  section  applies  to  the  writ  itself  without 
anything  else  joined  to  it  I  have  great  difficulty  in 
assigning  any  meaning.  A  writ  is  a  writ,  and 
no  rules  or  regulations  can  alter  the  written  words 
of  the  writ,  Bules  and  regulations  must  only 
be  something  external  the  writ,  and  it  must  be 
something,  either  regarding  the  issue  of  the  writ 
or  the  matters  preparatory  to  the  writ,  or  the  pro- 
ceedings following  upon  the  issue  of  the  writ. 
There  is  nothing  that  can  apply  to  a  writ  taken 
simply  as  the  word  *'  writ "  without  anything  else. 
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The  form  of  the  writ  is  the  only  thing  that 
could  be  signified  by  using  the  word  "  writ " 
itself ;  but,  as  I  read  the  words  "  all  rules  and 
regulations  not  hereby  altered  now  by  law 
applying  to  the  said  writ  and  the  proceed- 
ings following  thereupon,"  they  comprehend 
all  necessary  proceedings,  both  antecedent  and 
following,  because,  if  they  had  intended  to  include 
only  the  proceedings  following  thereupon,  they 
would  have  omitted  the  words  "  applying  to  the 
said  writ,"  and  would  have  said  **  all  the  regu- 
lations not  hereby  altered,  applying  to  the  pro^ 
ceedings  following  thereupon."  Oould  I  read  the 
words  hero  as  necessarily  applying  only  to  the 
jurisdiction  which  issues  the  writ?  They  are 
rules  and  regulations,  as  I  understand  it,  relating 
to  the  issue  of  the  writ,  and  to  the  process  or 
proceedings  to  be  taken  following  the  issue.  Mr. 
Charles's  contention  is  that,  m  those  words 
"  rules  and  regulations,"  the  issue  of  the  writ  from 
the  Court  of  Chancery  in  Louden,  and  not  from 
the  Court  of  the  County  Palatine,  is  to  be  included, 
and  that  those  words,  coupled  with  the  words 
which  I  have  read  of  the  teste  of  the  writ  being 
fixed,  as  it  were,  at  Westminster,  mean  that  the 
writ  must  be  issued  in  Chancery.  It  appears  to 
me  that  the  provisions  of  the  11th  section  of 
the  stain te  5  Eliz.  c.  23,  which  are  included 
in  the  statute  53  G^o.  3,  c.  127,  entirely 
meet  this  question.  [His  Lordship  read  •  the 
section,  and  continued:]  This  in  a  provision 
not  for  sending  a  writ  by  mittimus,  but  for 
sending  a  significavit  by  mittimtta.  That  is  exactly 
what  has  been  done  here.  The  significavit  issuing 
to  the  Chancery  Division  was  sent  by  mittimtis  to 
the  officer  of  the  Connty  Palatine  of  Lancaster; 
and  it  is  admitted,  for  this  purpose,  that  Mr. 
Bristowe  was  the  proper  officer.  What  can  be 
more  distinctly  the  object — whether  the  words 
efiect  it  or  not  is  the  question  in  this  case,  of 
course— than  that  in  the  Counties  Palatine  where 
the  Queen's  wnt  doth  not  run  the  court  in 
London  shall  transmit,  not  the  writ,  but  the 
significavit,  by  mittimus,  to  the  proper  judge  or 
official  of  those  courts,  and  then  that  he  shall  by 
virtue  of  this  statute  have  power  to  make  like 
process  to  the  inferior  courts  and  officers  P — in  other 
words,  that  they  are  to  be  substituted  within  their 
jurisdiction  for  the  High  Conrt  of  Chancery  with- 
in its  jurisdiction.  It  is  said  that  like  process  is 
confined  necessarily  by  the  statute  53  (xeo.  3,  o. 
127,  to  the  identical  form  of  the  process  given  by 
that  statute,  and  that  therefore  '*like  process 
cannot  be  meant,  because  in  that  form  the  words 
are  "  witness  ourselves  at  Westminster,"  whereas 
in  the  other  form  it  must  be  "  witness  ourselves 
judge  of  the  County  Palatine."  I  should  not  like 
to  use  any  strong  words,  but  it  would  be  really 
getting  rid — and  getting  rid  without  anything 
that  I  see  obliging  us  to  do  so — of  the  very  object 
and  intent  of  the  Act  of  Elizabeth,  that 
ptatute  being  incorporated  with  the  53  Geo. 
3,  c.  127,  by  very  express  words.  The  words  in 
sect.  11  of  the  Act  of  Elizabeth,  are  **  make  like  pro- 
cess," not  like  process  to  have  the  name  of 
thft  same  king  or  queen,  to  have  the  same 
date,  or  to  have  the  place  where  it  is  executed, 
but  the  like  process,  to  all  intents  and  purposes, 
as  the  process  substituted  by  the  statute  of 
Geo.  III.  That  statute,  having  substituted  for 
the  writ  de  excommunicato  capiei^do  the  writ  de 
ontumace  capiendo,  gives  power  to  the  Court  of 


Chancery  in  England  to  issue  that  writ,  and  that 
power  which  the  Court  of  Chancery  has  to  issue 
that  writ  is,  to  my  mind,  clearly  transferred,  in 
the  cases  arising  in  their  jurisdiction  to  the  coarts 
named  in  this  section,  the  County  Palatine  of 
Lancaster  amongst  the  others.  The  significavit  is 
to  be  transmitted  to  the  judge  or  officer  of  that 
court  for  the  very  purpose  of  his  executing  a  like 
process,  that  is,  a  writ  commanding  the  '*  officer 
or  officers  to  whom  the  execution  of  process  there 
doth  appertain,"  which  writ  is  to  be  "return- 
able before  the  justices  at  the  next  sessions." 
If  I  were  to  decide  otherwise  than  as  I  do,  1 
should  be  straining  language  and  exercising  in- 
genuity, to  find  out  a  meaning  utterly  contra- 
dictory and  contrary  to  the  object  and  intention 
of  the  Acts  where  the  words  are  not  in  any  way 
imperative.  A  judge  is  sometimes  obliged  to  do 
that  which  he  does  not  think  is  the  object  and 
intention  of  the  Legislature,  because  the  words  of 
the  statute  make  it  imperative,  bnt  I  see  nothing 
in  the  words  of  the  statute  to  make  it  imperative, 
and  nothing  to  make  it  necessary  for  me  to  give 
a  non-natural  sense  to  the  words  of  this  statute. 
Beading  the  words  in  the  ordinary  signification, 
as  I  think  I  read  them,  they  have  a  plain  and 
manifest  meaning,  and  there  is  nothing  in  the 
sections  of  either  of  these  statutes  to  contradict 
that  meaning.  I  think  I  am  giving  force  and 
effect  to  the  object  and  intent  of  the  legislature  as 
embodied  in  the  words  of  these  statutes,  by  saying 
that  every  matter  required  by  the  statutes  has 
been  done  in  this  case,  and  that  the  writ  has  been 
rightly  issued  and  executed.  I  now  come  to  the 
third  point.  The  Yice-Chanoellor,  Mr.  Bristoyre, 
the  signifi^savit  having  been  sent  to  him  by  mUii' 
mus,  summoned  the  defendant  before  him  to  show 
cause,  and  at  the  time  he  did  so  was  sittinsr  in 
London,  and  not  within  the  local  jurisdiction  of 
the  county  palatine.  It  is  said  that  that  would  be 
wrong  unless  he  was  acting  in  any  way  within 
the  statute  13  &  14  Yict.  c.  43,  s.  13.  I  think  the 
case  does  oome  within  that  section.  It  is  con- 
tended that  what  the  Yice-Chancellor  did  was 
extra-judicial  and  without  his  authority.  [His 
Lordship  read  the  section  and  continued.]  Either 
this  was  a  judicial  act  or  a  step  in  a  cause,  in 
which  case  it  was  right  and  necessary  that  the 
Yice-Chancellor  should  summon  the  person  to 
appear  before  him,  or  the  whole  thing  was  over, 
and  he  was  a  mere  executive  officer  forwarding 
orders  from  the  Court  of  Chancery,  in  which  case 
he  would  not  oome  within  the  section,  and  the 
summons  would  not  be  required,  and  the  act  of 
summoning  the  party  to  appear  before  him  was 
simply  superfluous.  If,  on  the  other  hand,  it  was 
necessary,  it  was  contended,  and  I  am  far  from 
saying  it  was  wrongly  contended,  by  Mr.  Charles, 
that  the  party  had  a  right  to  appear  before  him 
and  take  objections.  But  then  I  take  it  that 
comes  within  the  words.  The  object  was  to 
make  the  words  of  the  section  as  large  as  possible, 
and  they  are  very  large  :  "  All  motions,  petitions, 
and  other  matters  for  facilitating  the  progress  of 
any  suit  or  business  pending  in  the  said  court'* 
Now,  if  it  was  necessary  to  summon  the  defendant 
to  appear  before  the  judge  in  the  said  court, 
that  this,  I  think,  is  a  matter  for  facilitating  the 
progress  of  business  pending  in  the  said  court, 
the  real  object  of  the  statute  being  to  enable  the 
Yice-Chancellor  to  exercise  his  jurisdiction  with- 
out himself  being  locally  in  the  limits  of  the 
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jarisdiction.  I  am,  therefore,  far  from  saying 
ihat  this  is  not  a  matter  requisite  for  him  to  do 
in  order  to  give  the  defendant  an  opportunity  of 
appearing  before  him.  If  it  was  a  matter  for 
faoilitating  the  progress  of  business  pending  in 
the  said  court,  he  had  jurisdiction  to  issue  that 
summons  for  the  defendant  to  appear  before  him. 
On  all  these  grounds,  therefore,  I  think  we  should 
not  grant  the  rale  asked  for. 

LiNOLEY,  J. — I  am  of  the  same  opinion,  and  I 
wiU  state  shortly  the  reasons,  as  they  appear  to 
me,  why  Mr.  Charles  is  not  entitled  to  a  rule. 
The  first  question  he  raised  was  as  to  Lord  Pen- 
zance's jurisdiction  to  issue  the  significavit  at 
Westminster,  and  to  call  upon  Mr.  Green  to  come 
before  him  for  that  purpose*  Lord  Penzance's 
jarisdiction  to  sit  there  must  depend  on  the  true 
construction  of  the  Public  Worship  Regulation 
Act  1874.  The  argument,  as  I  understand  it,  was, 
that  his  jurisdiction  at  Westminster  was  over 
when  he  bad  heard  the  matter  of  the  representa- 
tion referred  to  him ;  that  these  were  consequen- 
tial proceedings  which  he  had  no  jurisdiction  to 
do  except  as  the  judge  of  the  province  of  York ; 
and,  that  he  could  not  therefore  do  these  things 
except  within  the  local  limits  of  that  province. 
Now,  that,  to  my  mind,  is  not  consistent  with  the 
trae  construction  of  the  Act  of  Parliament.  The 
jarisdiction  given  to  the  judge  by  this  Act  of  Par- 
liament is  found  mainly  in  sects.  7,  9,  and  13. 
He  is  first  of  all  to  hear  "the  matter  of  the 
representation"  referred  to  him  by  the  bishop. 
Pausing  there  for  a  moment,  I  should  construe 
the  expression  *'  matter  of  the  representation,"  in 
a  wide  rather  than  a  narrow  sense,  and  as  mean- 
ing the  whole  of  the  matter— matters  arising  out 
of  the  thing  actually  referred,  as  well  as  the  thing 
actually  re^rred.  However,  those  words  are  used 
in  the  9th  section  of  the  Act;  then  there  are 
varioas  clauses  stating  how  the  judge  is  to  hear 
and  determine  the  matter  referred.  That  his 
daties  do  not  end  when  he  has  done  that  is  plain 
enough  from  the  13lh  section.  The  13th  section 
relates  to  inhibition,  and  the  last  clause  of  it 
relates  to  other  proceedings.  That  last  clause 
says,  "Any  question  as  to  whether  a  monition  or 
order  given  or  issued  after  proceedings  before  the 
bishop  or  judge,  as  the  case  may  be,  has  or  has 
not  been  obeyed,  shall  be  determined  by  the 
bishop  or  the  judge,  and  any  proceedings  to  en- 
foroe  obedience  to  such  monition  or  order  shall  be 
taken  by  direction  of  the  judge."  That  is  what 
he  is  to  do  ander  the  Act  of  Parliament.  Where 
IB  he  to  do  it  P  The  Act  of  Parliament  does  not 
say  where,  and  it  does  not  point  out  where  he  is 
to  do  it,  unless  it  is  in  that  place  where  he 
is  requested  to  sit  in  order  to  hear  and  determine 
the  matter  of  the  representation.  It  appears  to 
me  that  it  is  not  in  accordance  with  the  rational 
constraction  of  this  section  to  say  that  he  is  to  hear 
the  representation  up  to  a  certain  point  in  the  place 
in  which  he  is  requested  to  sit  by  the  bishop,  and  that 
then,  for  all  consequential  applications,  including 
costs  and  otherwise,  he  is  to  sit  somewhere  else. 
Supposing  for  a  moment  that  a  question  of  this 
kind  had  arisen  before  he  actually  became  the  judge 
of  the  court  of  the  province  of  York,  or  Dean  of  the 
Arches,  as  the  case  might  be,  I  take  it  that  his 
jurisdiction  under  this  Act  was  to  do  everything 
which  he  had  jurisdiction  to  do  under  that  Act  at 
one  and  the  same  place,  namely,  the  place  referred 
to  in  the  reqaest  of  the  bishop ;  that  he  would  not 


have  any  jarisdiction  to  wander  about  from  place 
to  place  ;  and  that  whatever  he  could  do,  although 
the  Act  of  Parliament  does  not  say  where  he  is  to 
do  it,  must  be  in  that  place.  Then  I  cannot  see 
that  there  is  anything  in  the  Act  of  Parliament 
which  requires  a  different  construction  to  be  put 
upon  it  than  the  conclusion  at  which  I  have 
arrived,  simply  because  Lord  Penzance  has  now 
become  judge  of  the  province  of  York  or  Dean  of 
the  Arches  of  the  province  of  Canterbury.  It 
appears  to  me  to  come  to  this — that  he  has  juris- 
diction under  this  Act  of  Parliament  to  do  every- 
thing which  it  is  necessary  for  him  to  do  m 
working  out  this  Act  of  Parliament  in  any  of  the 
places  referred  to  in  the  request  of  the  bishop. 
He  is  to  exercise  jurisdiction  upon  matters  not 
arising  out  of  that  representation,  which  is  the 
commencement  of  his  jurisdiction  under  this  part 
of  the  Act.  and  then,  of  course,  he  must  sit  liKe  a 
judge  of  the  province  of  York  or  the  province  of 
Canterbury  as  the  case  may  be ;  and  Mr.  Charles's 
argument,  as  I  understand  it,  is  this — that  this 

Particular  proceeding  of  the  significavit  could  not 
ave  been  had  recourse  to  by  him  except  in  his 
character  of  judge  of  the  province  of  York,  and 
therefore  that  he  ought  to  have  sat  in  the  local 
limit  of  that  province.  My  answer  to  that  is  that 
it  was  a  step  in  the  proceedings  which  were  referred 
to  him,  ana,  according  to  my  construction  of  the 
Act  (which  I  think  is  the  true  construction),  every 
step  of  that  kind  he  had  jurisdiction  to  entertain 
ana  deal  with  from  first  to  last  in  the  place  at 
which  he  first  began  to  sit.  I  sec  no  otner  con- 
struction, and  it  appears  to  me  that  the  language 
of  sect.  7,  that  **  all  proceedings  thereinafter  taken 
before  the  judge  in  relation  to  matters  arising 
within  the  province  of  York  shall  be  deemed  to 
be  taken  in  the  Chancery  Court  of  York,"  is 
perfectly  consistent  with  that  construction,  and 
rather  aids  it.  It  enables  him,  at  the  place  at 
which  he  is  requested  to  sit,  to  exercise  such  juris- 
diction as  he  has  either  under  that  Act  itself  or, 
now  that  he  has  become  judge  of  the  province  of 
York,  under  the  more  general  jarisdiction  at  those 

§  laces  at  which  he  has  begun  to  entertain  juris- 
iction  at  all.  That  appears  to  me  to  be  the  true 
construction  of  the  Public  Worship  Begulation 
Act  1874 ;  and  the  expression  "  deemed  to  be 
taken  in  the  Chancery  Court  of  York,"  is  inserted 
as  it  appears  to  me,  for  more  purposes  than  one. 
The  first  purpose,  and  perhaps  the  great  purpose, 
was  to  reserve  that  perpetuity  of  succession 
pointed  out  by  the  Lords  Justices  in  Dale  and 
Enra^Ms  case.  Another  purpose  was  to  confer 
upon  the  judge  who  was  created  by  this  Act  of 
Parliament  that  extra  jurisdiction,  and  to  enable 
him  to  exercise,  when  he  became  judge  of  that 
court,  a  sort  of  double  jurisdiction,  and  to  exercise 
that  at  the  place  where  he  was  required  to  sit  and 
determine  these  representations.  The  second 
X>oint  turns  upon  other  Acts  of  Parliament 
altogether.  It  appears  to  me  that  the  scheme  of 
the  Act  53  Greo.  3,  c.  127,  is  as  plain  as  plain  can 
be.  The  old  writ  de  excommunicato  capiendo  was  to 
be  abolished,  and  the  now  writ  was  to  be  substituted 
for  it.  The  new  writ  was  to  replace  the  old  writ, 
and  there  is  noc  to  be  found  in  the  Act  of  Geo.  3 
the  slightest  sign  of  any  intention  whatever  to 
interfere  with  the  local  and  exceptional  juris- 
diction. It  appears  to  me  that,  so  far  from  there 
being  any  indication  of  any  intent  to  do  any- 
thing of  the  kind,  the  reference  to  the  first  section  of 
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the  Biatate  of  Greo.  3,  to  the  5  Eliz.  c.  23, 
shows  that  nothing  of  the  kind  was  intended.  It 
appears  to  me  that,  if  we  wore  to  pat  on  the  Act 
of  Geo.  3  the  oonstruotion  sought  to  be 
pnb  upon  it  by  Mr.  Charles,  we  should  be  making, 
under  the  force  of  a  form  in  a  schedule,  a  very 
important  alteration  in  the  jurisdiction  of  the 
Palatine  courts,  and  we  should  be  making,  under 
the  force  of  a  form,  the  Queen's  writ  run  where  it 
never  ran  before,  and  where  I  am  satisfied  it 
never  was  intended  to  run  anj  more  that  it  did 
before.  The  whole  scheme  is  simple  enough,  sub- 
stituting one  writ  for  the  other,  and  dealing  with 
the  new  writ  as  you  used  to  do  with  the  old. 
When  you  want  process  to  run  into  the  County 
Palatine  you  send  the  mittimus  there,  you  do  not 
send  the  writ,  and  you  issue  the  new  writ  instead 
of  the  old.  That  appears  to  me  to  be  the  true 
construction  of  these  two  Acts  of  Parliament,  and 
that  is  the  construction  which  has  been  put  upon 
them  by  those  who  have  had  the  conduct  of  these 

Eroceeaing[s,  and,  so  far  as  I  can  see,  there  has 
een  nothiiig  irregular  in  that.  The  third  point 
is  as  to  the  place  where  the  Yice- Chancellor  of 
the  Duchy  of  Jjancaster  should  exercise  his  juris- 
diction. The  Act  of  Parliament  which  has  been 
referred  to  appears  to  me  to  include  this  case. 
This  is  a  proceeding  or  business  pending  before 
him,  and  in  his  court,  by  reason  of  the  mittimus. 
This  is  the  commencement  of  it.  It  is  pending 
there  until  he  has  done  with  it.  It  is  a  matter 
pending,  and  being  a  matter  pending,  it  appears 
to  me  to  come  especially  under  sect.  13  of  the 
13  &  14  Yict.  c.  43,  which  authorises  him  to  dis- 
pose of  such  business  at  his  chambers  in  London, 
instead  of  going  down  to  Lancashire.  On  all  the 
points  I  think  the  argument  fails,  and  that  the 
rule  must  be  refused. 

On  the  8th  April,  an  application  was  made  to 
the  Court  of  Appeal  to  grant  a  rule  for  a  habecu 
corpus,  the  arguments  being '  substantially  the 
same  as  in  the  court  below. 

The  Court  granted  a  rule  nisi,  returnable  on  the 
12th  April. 

On  the  12th  April  cause  was  shown  against  the 
rale  being  made  absolute. 

The  Atiomey'Oenerdl  (Sir  Henry  James,  Q.C.) 
and  the  SoUcitor-Oeneral  (Sir  F,  Herschell,  Q.C.), 
A.  L.  Smith  with  them,  for  Lord  Penzance  and  the 
gaoler.  —  The  only  question  with  which  Lord 
Penzance  is  concerned  is,  whether  he  had  jurisdic- 
tion to  issue  a  significavit  when  sitting  at  West- 
minster. The  intention  of  the  Public  Worship 
Begulation  Act  1874  is  clear.  The  court  formed 
by  the  Act  was  a  new  court.  [Cotton,  L.J. — No ; 
it  was  an  old  court.]  The  judge  succeeded  to  the 
office  held  in  the  old  courts,  but  the  court  was 
newly  constituted  by  the  statute,  which  made  it  for 
the  first  time  a  court  of  record  :  (37  &  38  Yict.  c.  85, 
s.  7.)  There  was  only  one  court.  [James,  L.J. — 
We  held  in  the  Dale  and  Enra^ht  case  that  there 
were  two  courts.1  There  is  only  one  court  of  record, 
or,  if  not  strictly  one  court,  the  judge  has  the 
powers  of  one  court.  If  the  judge  can  issue  the 
monition  when  sitting  at  Westmmster  in  respect 
of  an  illegal  act,  it  is  reasonable  to  suppose  that 
he  can  at  Westminster  take  the  proper  remedy  for 
further  disobedience  to  his  orders.  By  sect  9, 
**  The  archbishop  shall  forthwith  require  the  judge 
to  hear  the  matter  of  the  representation  at  any 
place  within  the  diooeee  or  province  or  in  London 


or  Westminster."  The  Act  was  passed  "  for  the 
better  administration  of  the  laws."  The  '*  matter 
of  the  representation "  means  something  more 
than  the  mere  hearing  the  evidence  as  to  the 
alleged  illegal  acts.  It  includes  every  proceeding 
necessary  to  enforce  the  law.  Was  it  ever  intended 
that  the  judge,  after  hearing  the  evidence,  could 
say,  "This  is  my  judgment,"  and  go  no  further 
while  sitting  at  Westminster  ?  "  The  counsel  for 
the  clerk  were  bound  to  admit  that  the  momtion 
might  issue  from  Westminster  (sect.  9) ;  yet  that 
is  no  more  a  part  of  the  hearing  of  the  matter  of 
the  representation  than  is  the  issuing  of  the  signi' 
ficavit  [James,  L.J. — The  last  clause  of  sect.  9. 
provides  that  the  judge  may  suspend  the  execution 
of  the  monition.  May  he  do  so  when  sitting  at 
Westminster  P]  It  depends  where  the  archbishop 
has  required  him  to  hear  the  matter.  The  arch- 
bishop must  lay  the  venue,  and  when  it  is  once  laid 
it  is  fixed.  The  rules  and  forms  under  the  Act 
show  that  "  the  matter  "  includes  all  the  proceed- 
ings (L.  Bep.  4  P.  Div.  250).  The  monition 
begins,  "  Whereas,  at  the  hearing  of  the  matter  of 
a  representation  "  (Form  20),  but  the  prcecipe  is 
intituled  "  in  thA  matter  of  the  representation :  ** 
(Form  21.)  The  hearing  is  over,  but  the  matter  is 
not ;  and  the  subsequent  proceedings  are  properlv 
intituled  in  "  the  matter  of  the  representation. ' 
The  notice  of  appeal  from  the  judgment  or  monition 
and  the  prcedpe  for  an  inhibition  are  intituled  in 
the  same  way:  (Forms  22,  27.)  The  inhibition  is 
clearly  part  of  the  matter  of  the  representation, 
for  in  Form  29  there  is  a  recital,  *'  Whereas,  in  the 
matter  of  a  representation  ...  an  inhibition  was 
issued  by  us."  The  forms  aa  well  as  the  roles 
were  made  under  sect.  19  of  the  Act  {Ex  parte 
Dale;  Ex  parte  Enraght  {sup.),  and  they  may 
be  looked  at  to  explain  the  Act :  (Ex  parte  Wier, 
25  L.  T.  Eep.  N.  S.  369 ;  L.  Bep.  Oh.  App.  875.) 
[Cotton,  L.J. — The  rule  there  was  made  under  the 
Bankruptcy  Act,  which  provides  that  the  rules  are 
to  be  deemed  part  of  the  Act.]  The  real  question 
is,  What  is  the  subject  which  the  judge  is  to  hear? 
He  is  not  only  to  hear  a  statement  which,  in  an 
ordinary  action,  would  be  written  in  the  state- 
ment of  claim.  "Matter"  means  something 
more.  Under  sect.  9,  "  The  judge  shall  pronounce 
judgment  on  the  matter  of  the  representation." 
it  is  absurd  to  say  that  all  that  the  judge  can  do 
in  London  or  Westminster  is  to  pronoance  a 
decision;  but  that  if  he  has  to  make  an  interlo- 
cutory order,  or  an  order  as  to  cosds,  he  must  go 
down  to  York. 

The  Attomei/'Qeneral  for  the  County  Palatino  of 
Lancaster,  and  0.  L.  C2ar6,  for  the  Vice- Chancellor 
of  the  County  Palatine,  were  heard  against  the 
rule. 

Jeune  {Alfred  Wills,  Q.C.  with  him)  for  the  com- 
plainants.— ^The  whole  question  turns  on  the 
words  ''  to  hear  the  matter  of  the  representation." 
That  means  to  deal  with  it  from  first  to  last,  and 
with  all  its  incidences.  If  not,  where  is  the  line 
to  be  drawn,  and  wheu  is  the  judge  to  leave  the 
place  where  the  archbishop  directed  him  to  sit.  It 
cannot  be  said  that  he  may  not  deliver  judgment. 
If  he  has  delivered  judgment,  oannot  he  go  on  to 
make  an  order  as  to  costs  without  going  to  York? 
[Beett,  L  J. — ^Wonld  the  judge  have  power  to 
suspend  the  monition  without  going  down  to 
York  P  James,  L. J. — How  is  a  party  to  compel 
the  judge  to  go  down  to  York  ?    You  must  con- 
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Btnie  the  Act  so  as  to  make  it  reasonable.]  The 
Public  Worship  Begalation  Act  was  passed  to 
amend  in  some  respects  the  Ghoroh  Discipline  Act. 
That  Act  contains  very  similar  words :  "  shall  be 
lawful  for  ...  .  the  bishop  of  the  diocese  .... 
to  send  the  case  by  letters  of  request  to  the  court 
of  appeal  of  the  province,  to  be  there  heard  and 
determined  according  to  the  law  and  practice  of 
such  court"  (3  &  4  Vict.  c.  86,  s.  13).  Those 
words  enabled  the  court  to  determine  the  case  from 
first  to  last,  there.  [James,  L. J. — Does  not  the  law 
remain  as  enacted  in  the  Statute  of  Citations, 
nnless  the  Public  Worship  Act  contains  an  express 
incumbent  provision?  Brett,  LJ. — The  other 
side  will  say  that,  in  pari  mater  id,  the  Legislature 
knew  how  to  express  themselves.]  The  words, 
"  in  the  matter  of  the  representation,"  are  larger 
than  the  word  "  case."  All  that  the  clerk's  counsel 
say  is,  that  the  case  was  heard  by  Lord  Penzance 
as  official  principal  of  the  Chan'^ery  Court  of  York. 
He  became  such  by  sect.  7  of  the  Public  Worship 
Begnlation  Act,  and  that  section  provides  that  all 
proceedings  thereafter  taken  shall  be  deemed  to  be 
taken  in  the  Chancery  Court  of  York.  These  are 
such  proceedings,  and  they  are  in  the  conrt  of 
York  whether  taken  at  Westminster  or  any  other 
place.  [Bestt,  L.J. — That  is  not  denied,  but 
the  question  is  where  the  judge  is  to  sit. 
James,  L.J. — He  is  one  man,  but  two  judges.] 
The  plaoe  of  hearing  must  follow  the  words  of  the 
archbishop's  requisition:  (Hudson  v.  Toothy  37 
L.  T.  Eep.  N.  S.  462 ;  L.  Rep.  3  Q.  B.  Div.  46). 
Assuming  that  Lord  Penzance  had  power  to  sit 
at  Westminster,  the  rest  of  the  proceedings  were 
regular.  The  proceeding  was  taken  before  an 
ecclesiastical  judge,  the  judge  of  the  Chancery 
Court  of  York,  and  in  proceeding  against  a  clerk 
for  contempt  he  was  bound  to  follow  the  statutes 
5  Eliz.  c.  23,  and  53  Geo.  3,  c.  127.  The  peculiarity 
is  that  the  clerk  was  in  the  County  Palatine  of 
Lancaster.  Lord  Penzance  signified  the  contempt 
to  the  Queen  in  the  Chancery  Division.  If  the 
Petty  Bag  Office  has  no  jurisdiction,  the  officials 
do  not  issue  the  writ  de  contumace  capiendo,  but 
they  transmit  the  tenor  of  the  aignificavit  by 
miitimuB  to  the  proper  office  in  the  exempt  juris- 
diction :  (5  Eliz.  c.  23,  s.  11.)  That  section  applies 
now  to  a  writ  de  contumace  capiendo  as  it  for- 
merly did  to  a  writ  de  excommunicato  capiendo : 
(53  Geo.  3,  c.  127,  s.  1.)  If  the  court  could  not 
fall  back  on  the  Act  of  Elizabeth,  the  County 
Palatine  of  Lancaster  would  be  subject  to  no 
ecclesiastical  jurisdiction  at  all.  The  other  side 
must  either  say  that  there  is  no  such  jurisdiction, 
or  that  the  Act  of  Geo.  3  has  invaded  the  privi- 
leges of  the  Queen  with  regard  to  the  County 
Palatine.  That,  however,  could  not  be  done  ex- 
cept by  express  words,  and  there  are  none.  Writs 
in  Chancery  never  ran  into  the  County  Palatine. 
We  have  been  furnished  by  the  officials  with  a  list 
of  cases  from  1853  to  1854.  Twenty-six  writs  of 
this  kind  were  in  that  time  issued  into  the  County 
Palatine.  Two  writs  were  issued  in  1854,  both  of 
which  we  now  produce,  and  both  of  which  went 
into  the  hands  of  the  sheriff.  These  forms  were 
followed  when  the  present  writ  was  issued.  The 
next  objection  is  that  the  Yice-Chancellor  had  no 
jurisdiction  to  sit  at  21,  Old-square,  Lincoln's-inn, 
The  registrar  referred  the  matter  to  Little,  Y.C, 
who  was  prepared  to  issue  the  writ.  Little,  Y.C. 
died*  ana  the  cursitor  at  Preston  refened  the 
matter  to  Bristowe,  Y.C.    He  gave  notice  to  the 
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clerk,  who  did  not  appear.  The  cursitor  was  then 
directed  to  issue  the  writ.  There  was  no  neces- 
sity for  any  hearing  at  all.  When  the  Yice- 
Chancellor  got  the  mittimtke,  which  is  a  letter 
from  the  Queen,  he  was  bound  to  issue  the  writ 
and  follow  the  statutory  directions.  [Beett, 
L.J. — You  say  he  was  to  read  the  miUimue 
for  the  same  purpose  as  the  judges  of  the 
Queen's  Bench  Division  read  the  writ  de  con- 
tumace ca/piendo,"]  Yes;  and  his  duty  was 
ministerial  only.  The  position  of  the  Yice-Chan- 
cellor  is  the  same  as  that  of  a  sheriff.    The  writ  is 

Eut  into  his  hands  that  he  may  execute  it.  All 
e  had  to  do  was  to  see  that  the  transcript  of 
the  eigniiicavit  contained  everything  necessary. 
[Brett,  L.J. — Suppose  the  mUivmue  were  bad  on 
the  face  of  it.  Would  the  Yice-Chanccllor  be 
bound  1  o  issue  the  writ  to  the  sheriff  P  We  held 
differently  in  a  farm  case.]  That  case  was  different. 
The  County  Palatine  is  under  a  different  law.  In 
the  case  of  an  ordinary  writ  out  of  the  Chancery 
Division  issued  into  Lancashire,  the  Yice- 
Chancellor  has  no  hearing.  He  hands  the  writ  to 
the  sheriff,  and  his  duties  are  only  ministerial. 
If  the  Yice- Chancellor  had  to  open  the  writ  in 
court  the  Act  would  have  said  so.  [Cotton,  L.  J. 
— The  writ  could  not  be  opened  by  the  Yice- 
Chancellor  in  open  court  before  he  had  made  it. 
Jambs,  LJ. — ^There  is  nothing  to  be  done  between 
the  issuing  of  the  writ  by  the  Yice-Chancellor  and 
the  delivering  to  the  sheriff,  as  in  the  case  of  a 
writ  issuing  out  of  the  Petty  Bag  Office. 
Brett,  L.J. — The  court  has  not  put  on  the  judges 
of  the  Common  Pleas  of  Lancaster  the  duties  im- 
posed in  other  cases  on  the  judges  of  the  Queen's 
Bench.]  If  the  Act  vras  ministerial  the  writ  was 
rightly  issued.  Ministerial  acts  of  judges  need  not 
be  done  within  the  limits  of  their  local  jurisdiction. 
If  the  Act  is  judicial,  the  Yice-Chancellor  had 
jurisdiction  under  13  &  14  Yict.  c.  43,  s.  13>  If 
it  is  judicial  the  act  is  a  motion  pending  in  court. 

Arthur  Charlee,  Q.C.  and  W,  G.  Phillimore 
[Poland  with  them)  for  the  "ELev.  S.  F.  Green. — 
The  questions  are,  what  is  the  meaning  of  "  hear," 
and  what  is  the  meaning' of  "representation?" 
Wlien  the  parties  do  not  consent  the  judge  must 
sit  in  the  place  mentioned  in  the  archbishop's 
requisition.  If  the  archbishop  had  sent  the  judge 
into  the  diocese  of  Manchester,  all  further  steps 
would  have  been  necessarily  taken  in  that  diocese. 
The  requisition  is  in  the  form  14  to  the  rules 
(L.  Eep.  4  P.  Div.  273)  and  directs  the  judge  to 
*'  hear  and  determine  the  matter  of  the  said  repre- 
sentation." The  judge  is,  under  sect.  9,  to  pro- 
nounce judgment  on  the  matter  of  the  repre- 
sentation. Apart  from  the  forms,  the  hearing  is 
the  judicial  hearing.  The  matter  is  the  matter  of 
the  representation.  By  the  schedule  to  the 
Public  Worship  Regulation  Act,  it  appears  that 
the  matter  is  to  be  represented.  The  matter  so 
represented  is  heard  by  the  judge.  This  pro- 
ceeding is  not  within  the  Public  Worship 
B«gulation  Act  1874  at  all.  It  is  within  the  53 
Geo.  3,  c  127.  Then,  when  the  judge  gets  the 
matter  of  the  representation  into  his  hands  he 
gives  twentv-eight  days'  notice  to  the  parties  of 
the  time  ana  place  of  hearing.  [James,  L.J. — Can 
he  adjourn  the  hearing?  ^rett,  L.J. — Where 
must  be  be  when  he  gives  the  parties  notice?] 
It  probably  does  not  matter.  But  he  must  rely 
on  the  Public  Worship  Eegulstion  Act  whenever 
he  sits  out  of  the  province,  and  unless  that  Act 
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enables  him  when  sitting  oat  of  the  provinoe  to 
exeroise  the  powers  nnder  the  Act  of  Geo.  3, 
he  cannot  exercise  them  at  all.  Monition  is 
only  part  of  his  judgment.  No  doubt  some 
acts  are  merely  ancillary,  and  these  he  may  do 
anywhere.  The  16th  section  of  the  Public  Wor- 
ship Begulation  Act  shows  that  anything  beyond 
the  matters  of  the  representation  is  expressly  pro- 
vided for.  The  Act  cannot  be  enlarged  so  as  to 
make  it  apply  to  matters  outside  the  Act.  As  to 
whether  the  writ  was  properly  issued  from  the 
office  of  the  County  Palatine,  although  Mr.  Green 
was  in  Lancashire,  the  writ  against  him  ought  to 
have  issued  out  of  the  Chanoeiy  Division  :  (2  &  3 
Will.  4,  c.  93,  s.  1.)  It  is  said  that  the  5  Eliz.  o. 
23  is  still  alive,  but  the  Act  of  Will.  4  is  sufficient 
to  deprive  the  County  Palatine  of  its  privilege.  It 
might  be  said  that  the  reference  to  the  Act  of 
Elizabeth  in  the  Act  of  Will.  4  is  enough  to  keep 
the  statute  of  Elizabeth  alive,  but  all  that  the 
later  Act  does  is  to  apply  the  regulations  of  the 
Act  of  Elizabeth  to  the  writ.  It  makes  the  sheriff 
stand  in  the  place  of  the  Court  of  Queen's  Bench. 
If  the  Act  of  Elizabeth  applies,  all  the  rules  of  that 
Act  apply  when  once  the  writ  de  eontumace  capiendo 
is  issued.  As  to  the  third  point,  the  Vice-Chan- 
cellor's office,  when  issuing  toe  writ,  is  either  like 
that  of  the  Lord  High  Chancellor  or  he  has  a  dis- 
cretion; in  which  case  his  jurisdiction  as  to  the 
fiignifieavit  is  like  that  of  the  Queen's  Bench 
Division  with  regard  to  the  writ.  [Brett,  L.J. — 
Has  the  Yice-ChanoeUor  to  do  more  than  the  Lord 
Chancellor  has  P]  Yes ;  he  has  a  judicial  discre- 
tion. I  cannot  say  that  any  motion  was  neces- 
sary. The  13  &  14  Yict.  c.  43  only  applies  to  the 
Court  of  Chancery  of  the  County  Palatine  when 
sitting  as  a  court  of  equity. 

James,  L.J. — I  am  of  opinion  that  the  rule  must 
be  discharged  on  all  the  points  that  have  been 
raised.  The  first,  and  probably  the  most  important 
point  is  as  to  the  jurisdiction  of  Lord  Penzance  to 
near  the  application  when  sitting  in  his  own  room 
at  Westminster,  that  being  a  place  in  which  he 
was  authorised  to  sit  for  hearing  the  matter 
originally.  No  doubt  the  statute  is  not  very  easy 
to  construe  ;  but,  though  there  may  be  some 
difficulties  in  the  language  in  different  parts  of  it 
which  may  puzzle  us  a  little,  we  must  take  it  as 
a  whole,  and  see  what  the  object  of  the  statute 
was,  and  what  was  intended  to  be  done  by  it.  We 
have  no  right  to  look  at  anything  else.  I  am  of 
opinion  that  the  words  **  to  hear  the  matter  of  the 
representation"  cannot  be  limited,  as  has  been 
said,  to  merely  hearing  the  thing  read.  The  word 
"  hearing  "  must  meun  something  more  than  the 
mere  sitting  there  and  listening.  It  is  to  hear 
and  determine.  Now,  to  hear  and  determine,  it  is 
conceded,  must  mean  to  hear  and  determine  and 
pronounce  judgment  upon  it.  It  appears  to  me 
that  it  goes  further  than  that.  The  plain  meaning 
of  the  Act  of  Parliament  is  that  the  subject  matter 
of  the  representation — as  is  said  the  ecclesiastical 
cause  or  matter  which  is  the  subject  matter  of  the 
representation,  the  charge  against  the  clerk  sup- 
posed to  be  offending — is  to  be  dealt  with  judicially 
by  the  judge  if  required  so  to  do  by  the  archbishop, 
who  has  the  power  to  direct  him  in  certain  cases 
to  hear  it.  It  is  to  be  dealt  with  by  him  as  a  judge. 
The  thing  itself  is  annexed  to  his  jurisdiction,  and 
he  is  to  hear  it,  and  determine  it,  and  deal  with  it, 
and  dispose  of  it.  The  word  "  determine,"  which 
is  introduced  into  Form  14,  seems  to  me  to  imply 


that  it  is  a  fair  and  reasonable  construction  of  the 
statute  to  say  that  the  words  of  the  statute  mean 
the  hearing,  dealing  with,  and  disposal  of  the 
whole  thing;  and  that  the  words  include  every 
proceeding  pending  the  hearing,  and  every  pro- 
ceeding subsequent  to  the  hearing,  but  being  part 
and  parcel  of  the  thing  or  cause  which  was  so 
attacned  to  the  judge.  I  think  that  is  the  meaning 
of  the  9th  section  of  the  Public  Worship  Betrula- 
tion  Act,  and  every  convenience  would  seem  to 
point  to  that  being  the  proper  meaning.  We 
must  always  have  regard  in  construing  the  some- 
what ambiguous  expressions  which  occur  in  these 
cases  to  what  would  be  the  convenient  and  iocon- 
venient  results  arising  from  the  different  constrac- 
tions  put  on  the  statute.  One  thing  certainly 
startled  me  in  the  first  instance,  seeing  I  have 
never  got  any  answer  by  the  applicants  in  this 
case,  that  is  the  clause  at  the  end  of  the  9th 
section,  which  Brett,  L.  J.  pointed  out  very  early 
in  the  argument,  as  to  suspending  the  effect  of  the 
monition.  Where  is  that  to  be  done?  Is  it 
conceivable  and  consistent  with  anything  like  a 
sensible  interpretation,  that,  after  the  judge  has 
determined  the  case  according  to  his  view,  and  has 
pronounced  his  sentence  ending  in  a  monition,  if 
the  party  is  minded  to  do  what  he  can  do  to 
appeal  from  that  as  from  any  other  judicial  sentence 
or  that  judge,  the  judge  himself  cannot  hear  any 
application  to  suspend  his  own  sentence,  to 
suspend  his  monition  pending  that  appeal,  in  the 
place  where  he  pronounced  it,  he  having  pro- 
nounoed  it  in  his  room  at  Westminster,  and  they 
giving  notice  of  appeal  P  If  the  man  did  not  so 
the  next  day  to  the  same  judge  to  say,  ''  Would 
vou  be  good  enouffh  to  suspend  it,"  the  man  would 
be  utterly  remeduess  until  the  judge  should  find 
himself — if  he  ever  did  find  himself— absolutely 
within  the  limits  of  the  province,  of  York  in  this 
case.  That  would  be  a  very  startling  result,  and 
so  startling  that  we  endeavoured  to  get  over  it  by 
saying  that  the  application  to  suspend  is  to  be 
considered  as  incident  to  the  hearing.  It  shows 
to  me  that  the  power  of  the  judge  does  not  end 
when  he  has  simply  declared  whether  the  man  has 
been  guiltv  or  not  guilty  of  the  offence,  and  when 
he  has  said,  "  and  l^r  that  I  admonish  him."  Then 
it  would  seem  to  me  to  be  very  inconvenient  that 
every  application  with  regard  to  the  costs  of  the 
proceedings  required  that  the  judge  should 
absolutely  leave  the  place  where  he  heard  it- 
leave  Westminster  where  he  had  heard  the  case— 
and  go,  for  all  these  incidental  matters,  all  the 
way  to  York,  or  if  he  did  not  go  down  there  that 
the  parties  should  be  left  entirely  without  remedy. 
It  appears  to  me  that  if  we  give  the  plain  meaning 
of  the  word  "  hear  "  as  being  that  the  judge  is  to 
hear,  determine,  and  dispose  of,  then  it  foUows 
that  every  incident  of  the  case,  and  every 
oonsequence  of  the  case,  is  to  be  done  by  tiie  same 
jud^e,  in  the  same  place  in  which  he  has  authority 
origmally  to  hear ;  and,  therefore,  I  am  of  opinion 
that  the  ground  for  the  objection  on  that  scota 
fails.  With  respect  to  the  point  arising  out  of  the 
transmission  of  the  writ  to  the  County  Palatine 
the  result  would  certainly  be  very  startling  if  we 
could  be  asked  to  upset  a  praotice  whic^  has  pre- 
vailed ever  since  the  statute,  and  probably  long 
before  the  statute  of  Gea  3,  without  attending 
very  plainly  indeed  to  the  practice  whicn 
has  been  in  accordance  with  the  previous  practice 
for  centuries.     When  you  look  at  the  Aot  of 
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Parliamenfe    of   Geo.    3,  it    does    seem   to    me, 
as  it  did  to  both  the  learned  judges  in  the  Qaeen's 
Bench  Division,  that  all  the  provisions  of  the 
statute  of  Elizabeth  are  preserved  in  the  statute 
of    Greo.    3,  and    made  applicable  to    the    writ 
de  coniumace  capiendo,  as  they  were  previously 
applicable  to  the  writ  de  excommunieaio  capiendo ; 
and  that,  amongst  other  things,  a  part  which  is 
preserved  is  the  lith  section  of  the  statute  of 
Elizabeth,  which  refers  in  terms  to  the  exempt  juris- 
dictions, and  to  the  fact  that  the  writ  does  not 
run    there.     The    statute   provides    the    whole 
machinery  for  dealing    with  the  case  of  those 
exempt  jurisdictions,  especially  the  case  of  the 
great  Counties  Palatine.    If  the  only  change  that 
was  intended  to  be  made  was  to  substitute  the 
word  coniumace,  for  the  word  excommunicato,  in 
the  new  writ  to  be  issued,  it  would  be  very  strange 
indeed  if  the  whole  system  of  law,  as  it   were 
tlie  whole  relation  between  the  Counties  Palatine 
and   the  officers   of  the  Counties    Palatine  and 
the  courts  of   the   Counties   Palatine,  and  those 
courts  which  sit  at  Westminster,  was  changed 
without  any  reference  at  all  to  such  change,  and 
ivithout  there  being  anything  to  call  attention 
to  it.    When  we  find  that  there  is  no  apparent 
intention  to  alter  the  privileges  of   the  County 
Palatine,  and  that  in  terms  the  provisions  of  the 
statute  of  Elizabeth  are  preserved,  it  seems  to 
me  that  the  11th  section  of  that  Act  is  preserved, 
and  that  we  must  read  the  statute  of  Greo.  8  in 
exactly  the  same  way  as  if  there  had  been  a 
proviso  in  so  many  terms  put  into  the  statute  of 
George  3,  of  course  reddendo  singula  eingulie,  with 
the  proper  language,  arising  from  the  fact  that 
there  was  to  be  a  writ  de  coniumace  capiendo 
Instead  of  a  writ  de  excommunieaio  capiendo.    If 
that  clause  is  to  be  read  as  if  it  were  introduced 
into  the  statute  of  George  3,  it  appears  to  me  that 
the  practice  which  has  prevailed  is  well  authorised 
bjr  tne  statute,  and  that  that  objection  ought  to 
fail.    In  respect  to  what  was  supposed  to  be  some 
excess  of  jurisdiction   on  the  part  of  the  Yice- 
Chancellor  of  the  County  Palatine  in  his  hearing, 
it  appears  to  me  that  that  was  a  mere  work  of 
supererogation.      The  Yice-Chancellor    was    not 
called  upon  to  do  anything  more  than  give  his 
advice.    As  a  member  of  the  Chancellor's  staff  he 
was  called  upon  by  one  of  the  less  distinguished 
and  eminent  meml>ers  of  that  staff  to  advise  the 
latter  as  to  whether  he  should  issue  the  writ. 
That  was  advice  that  he  might  give  when  sitting 
in  London  quite  as  well  as  when  sitting  in  the 
County  Palatine  of  Lancaster.    What  the  Chan- 
cellor himself  has  to  do  in  issuing  his  writ  on 
receiving  the  mittimua  is  certainly  not  a  judicial 
act.    Nobody  supposed  that  he  was  sitting  to  hear 
anybodv;   nobodj^  was  to  be  summoned  before 
him.    It  is  not  a  judicial  act,  it  is  not  a  ministerial 
act.    He  is  not  a  servant  of  the  Chancery  Division 
of  the  High  Court  of  Justice  in  England,  but  a 
great  officer  of  state  of  the  Queen.    The  Queen 
sends  to  him  from  the  Chancery  Division  a  direc- 
tion to  give  effect  to  the  process  that  has  been 
issued,  and  he  of  course  does  not  do  that  per- 
sonally, for  nobody  supposed  that  the  Chancellor 
of  the  Duchy  would  personally  deal  with  anything 
of  that  kind  any  more  than  the  Lord  High  Chan- 
cellor deals  with  the  issue  of  attachments  or  other 
writs  in  bis  court.    The  Chancellor  of  the  Duchy 
would  deal  with  the  matter,  not  by  himself,  but  by 
the  proper  officers  whom  he  has  at  the  proper 


Elace  to  open  and  read  the  thing  that  is  sent  to 
im  by  the  mUtimus,  and  to  issue  the  proper 
instrument  which  is  to  be  issued  in  oonseauence 
of  that.  The  Chancellor  is  doing  all  tnat  is 
required  to  be  done  by  the  Queen,  and  you  consider 
that  he  has  done  it  when  he  has  done  it  by  his 

E roper  officer.  The  judge  of  the  Chancery 
division  does  many  things  through  his  derk,  in 
which,  necessarily,  his  own  judicial  mind  is  not 
applied  to  it,  and,  in  this  case,  the  Chancellor  was 
doing  it  through  the  proper  officer,  which  proper 
officer  prepared  the  writ  and  transmitted  it  ori- 
ginally. 

Bastt,  L.J.--I  am  of  the  same  opinion.  It 
seems  to  me  that  the  whole  of  the  first  question 
depends  solely  and  entirely  on  what  is  the  proper 
construction  of  the  9th  section  of  the  Puolio 
Worship  Begulation  Act  1874.  In  order  to  con- 
strue that  Act,  1  cannot  accept  what  was  sug- 
gested by  the  Attorney- General,  if  we  understood 
him  rightly,  that  any  new  court,  of  any  kind,  is 
constituted  by  that  Act.  At  all  events,  I  adhere, 
absolutely  and  entirely,  to  what  was  said  in  Ex 
parte  Dale  and  Ex  parte  Enraght,  that  there  is  no 
new  court  whatever ;  that  there  is  no  new  judge 
whatever;  that  the  judge  is  not  a  judge  ap- 
pointed by  this  statute ;  that  there  are  the  two 
courts  of  the  province  of  Canterbury  and  Y  ork 
still  existing  as  the^  were  before ;  that  the  mode 
of  appointing  the  judge  is  altered,  but  that  the 
judge  is  actually  appointed  by  the  same  person ; 
that  all  his  power  is  derived  from  the  appoint- 
ment by  the  very  same  persons  who  appointed 
him  before  ;  the  statute  only  says  that  these  per- 
sons must  appoint  jointly,  and  must  appoint  the 
same  person  to  be  the  judge  of  the  two  courts. 
There  are  still  two  courts  which  are  the  same 
courts  as  formerly  existed.  With  regard  to  the 
construction  of  the  9th  section  of  the  Public  Wor- 
ship Begulation  Act,  if  Mr.  Charles's  argument 
were  right,  the  legal  result  of  it  would  necessarily 
be,  that  all  which  the  judge  could  hear,  at  the 
place  required  by  either  of  the  archbishops,  was 
that  which  is  contained  in  the  representation,  and 
that  every  other  step  in  the  cause  must  be  decided 
by  him  in  the  province.  I  think  that  construc- 
tion was  felt  to  be  so  practically  absurd,  that 
it  was  not  insisted  upon,  and  it  was  ad- 
mitted that  the  words  "the  matter  of  the 
representation,"  must  go  somewhat  further  than 
that.  If  they  go  further  than  that,  I  can  see 
nothing  which  does  not  show  that  the  whole 
cause,  the  whole  matter  of  complaint,  may  be, 
from  the  beginning  to  the  end,  heard  at  the  place 
required  by  the  archbishop,  and  that  the  whole 
proceedings,  and  every  part  of  the  proceedings, 
from  the  beginning  until  the  will  of  the  court  is 
finally  executed,  are  contained  in  the  words  *'  the 
matter  of  the  representation,"  in  the  last  part  of 
the  9th  section.  It  was  said  that  that  could  not 
be  so,  having  regard  to  the  former  part  of  the  9th 
section,  where  the  same  phraseology  is  used 
with  regard  to  a  hearing  before  the  bishop, 
by  the  consent  of  the  parties.  In  my  opinion,  if 
the  power  of  the  bishop  to  hear  the  matter  by  the 
consent  of  the  parties  had  finished  or  been  left 
alone  by  the  words  of  the  9th  section,  the  bishop 
would  liave  the  power  to  carry  on  the  matter  to 
the  very  end,  and  to  do  that  which,  at  the  end  of 
the  13th  section,  it  is  said  that  the  judge  alone  can 
do.  I  think  that,  if  it  had  not  been  for  the  restric- 
tive words  at  the  end  of  the  13th  section,  the 
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wmj  a  word  aboat  wbat  was  attempted  to  be  argaed 
bj  the  Attamey- General  Whether  we  misunder- 
siood  bun  or  not,  be  seemed  to  raise  this  oonten- 
tion — that  Lord  Penzance,  sitting  at  Westminster, 
vaa  not  sitting  as  the  official  principal  of  the 
fHUiiuue  of  York,  bat  as  a  new  court  of  record 
rnfwtitnted  bj  the  Act  of  Parliament  Hiat, 
to  mj  opinion,  is  entirely  contrary  to 
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the  deciaoa  we  gave  in  the  previoas  case  which 
came  before  os  {Ex  parte  D<ue  and  EnragU),  to 
which  I  entirelj  adhere,  that  Lord  Penzance, 
1  a!iboQgb  at  one  time  he  was  one  only  of  the  judges 
oi  tfaoae  oonrts,  now  is  the  judge  of  the  court  of 
the  proTinee  of  York,  and  that  it  is  as  a  judge  of  an 
ecrlesAstical  ooart,  and  of  that  ecclesiastical  court 
cclj,  that  be  has  acted.  One  point  which  we  have 
to  ccosider,  and  it  is  one  which  I  say  frankly, 
bmrisg  regard  to  the  terms  of  the  Act  of 
PuriiaiBent,  is  not  without  difficulty,  whether 
L^vd  Pecaance,  when  sitting  out  of  the  provioce 
d  York,  bad  power  to  pronounce  Mr.  Green  con- 

Ck  coarse,  unless  the  Act  of  Parlia- 

it  on  its  dear  construction  gives  him  power  so 

to  ssu  be  bad  no  jurisdiction  as  official  principal  of 

of  the  province  of  York  to  sit  out  of  that 

Had  be  by  the  Act  of  Parliament,  or 

the  Act  of  Parliament,  power  given 

to  ait  at  Westminster  P    He  sat  at  the  place 

pQEBtfd  out  by  the  request  of  the  archbishop,  and 

the  vbde  point  really  turns  on  that  portion  of  tbe 

the  construction,  of  course,  being 
by  other  portions  of  the  Act  of 

T%e  9tb  section  of  the  Public  Wor- 

sLq>   Bcicolation   Act   1874    provides   that  the 

**  aichbiahop  shall  forthwith  require  the  judge  to 

bear  the  natter  of  the  representation  at  any  place 

vahin  Uie  diocese  or  province,  or  in  London  or 

Westminster.''   If  that  stood  alone  I  should,  with- 

c«t  biaitatinn,  arrive  at  the  conclusion  that  those 

reqaired  the  judge  to  hear  the  matter  of  the 

including  dealing  with  the  whole 

and  oontest  in  these  matters  ecclesiastical 

begimunff  to  end — not  only  originally  to  hear 

it«  baft  to  deu  with  these  matters  which  might 

bciore  the  actual  hearing— and  also  to  go  on 

deal  with  everything  that  was  incident  to  the 

before  him.     He  has  power  given  him 

toordarthsprodaction  of  documents.  Tnatinight 
be  utdeted  on  apphcation  before  the  hearing, 
and  probably  would  be  so  always,  as  in  other 
cmsas.  Tbat»  in  mv  opinion,  was  a  matter  which 
the  archbialK^  would  have  requested  him  to  deal 
vith  by  bis  request  to  hear  the  matter  of  his 
nfaeaeatalion.  Then,  again,  the  judge  can  sus- 
pend the  iasoe  of  any  judgment  or  monition 
wbicb  be  may  direct  to  be  issued,  pending  an  ap- 
peaL  If  he  can,  when  sitting  at  that  plaoe^  sns- 
mcd  such  issue,  he  can,  in  mv  opinion,  go  on  and 
Lx  any  directions  which  mav  be  necessary  for  the 
pupoae  of  enfonungany  oraer  which  he  may  have 
made  in  the  matter,  it  is  said  (and  I  will  deal 
with  it),  that  it  may  apply  to  all  matters  in  which 
be  is  acting  under  the  powers  given  him  by  the 
Act  of  Furbament ;  but  here  he  is  dealing  with  a 
matter  aa  to  which  there  is  no  reference  whatever 
in  the  Act  of  Pftrliament ;  he  is  simply  acting  as 
aa  ecdeeiastioal  judge,  the  official  principal  of  the 
Cbaacery  Court  of  York,  and  exercising  the 
powers  whidi  he  has,  as  such  judge,  indepen- 
dently of  the  Act  of  Parliament.  No  doubt  tliit 
was  so;  but,  in  roy  o))inion,  he  was  there  i**"^ 
ibeugb  under  power  in  other  respects  gtl 


MAGISTRATES'  OASES. 


437 


Ct.  of  Apr.] 


Be  The  Rev.  S.  F.  Gkeen. 


[Ct.  of  App. 


him  by  the  Act  of  Parliament,  as  the  official  prin- 
cipal of  that  court,  and  he  had  the  power  which 
he  exercised,  withoat  any  Act  of  Parliament,  to 
declare  Mr.  Green  contumacioas.  He  was  the 
same  judge  of  the  same  court,  though  acting,  as 
regards  powers  not  specially  mentioned  or  given 
to  him  by  the  Act  of  Parliament,  and  that,  I 
think,  is  sufficient  to  dispose  of  the  difficulty  sug- 
gested by  an  argument  whioh  deserved  attention. 
Sot  the  greater  difficulty  arises  from  this,  that, 
DO  doubt,  one  does,  in  some  parts  of  the  PubUo 
Worship  Begulation  Act,  and  particularly  in  sec- 
tion 9,  find  the  words  "  hear  the  matter  of  the 
representation,"  where  it  appears,  from  the  Act 
of  Parliament,  that  that  was  not  to  go  beyond  the 
original  hearing  and  decision,  the  issume  of  a 
monition,  and  hearing  and  determining  wnether 
that  monition  had  been  obeyed.  I  think 
the  true  interpretation  and  the  result  is  that 
the  words  in  the  other  part  of  the  9th  section,  re- 
ferring to  what  was  to  be  done  by  the  archbishop, 
are  of  necessity  cut  down  by  the  subsequent  por- 
tions of  the  Act  of  Parliament  from  including 
what  they  otherwise  would  have  done.  If  there  is 
no  such  limitation  as  regards  what  is  to  be  done 
by  the  judge,  the  words  of  reference  to  him  may 
uirly  include  the  having  a  jurisdiction  to  hear 
and  dispose  of  the  entire  matter  arising  out  of 
and  contained  in  the  representation  outside  the  pro- 
vince of  York,  where  alone  he  would  have  juris- 
diction. It  is  said  that  what  immediately  follows, 
the  power  of  the  archbishop  to  reauire  the  judge 
to  hear  the  matter,  bears  against  tne  construction 
which  I  put  upon  those  words.  The  words  which 
follow  provide  that  the  judge  shall  not  give  less 
than  twenty-eight  days  notice  of  the  time  and 
place  at  which  he  will  proceed  to  hear  the  matter 
of  the  said  representation.  No  doubt  that  twenty- 
eight  days'  notice  does  not  apply  to  all  proceed- 
ing^ which  he  had  jurisdiction  to  hear  out  of  the 
province  in  consequence  of  the  request ;  but  then 
that  is  simply  hj  construing  that  fairly.  There  it 
refers  to  tne  original  bearing,  and  to  that  only ; 
but  still  that,  in  my  opinion,  is  not  sufficient 
ground  for  cutting  down  the  previous  words, 
when  we  should  arrive  from  that  at  what  is  pos- 
sibly an  absurd  conclusion;  that,  although  he 
has  jurisdiction  given  to  him  to  entertain  the 
original  hearing  out  of  the  jurisdiction,  and  has 
also  powers  given  to  him  incidentally  and  for  the 
purpose  of  dealing  with  the  original  hearing,  one 
is  to  be  in  Westminster,  and  the  other,  of  neces- 
sity, in  the  province.  I  think,  therefore,  on  the 
true  construction  of  this  Act  of  Parliament,  that 
the  requisition  of  the  archbishop  did  give  Lord 
Penzance,  when  sitting  out  of  the  province,  at 
Westminster,  power  to  dispose  of  the  whole 
matter  arising  on  this  representation  out  of  the 
province  and  at  Westminster,  being  one  of  the 
places  mentioned  in  that  requisition.  The  ques- 
tion was  raised,  whether  this  signijicavit  was  pro- 
perly sent  by  mittimus  to  the  Chancellor  of  the 
County  Palatine.  I  think  the  true  construction 
of  the  Act  of  G^.  3  was  that  it  entirely  did 
away,  for  this  present  purpose,  with  the  writ  de 
excommunicato  capiendo,  substituted  for  it  power 
for  a  judge  to  declare  the  party  contumacious, 
and  provided  that  there  should  be  a  significavit 
and  a  writ  ds  contumace  oa/piendo.  But  the  words 
of  the  Act  of  Geo.  3,  fairly  construed,  do,  I 
jkUkf  go  to.tMit.ihat  you  must  read  the  Act  of 
lUl^BllBad  of  the  old  writ  de  e»com» 


municaio  capiendo  therein  referred  to,  a  writ 
which  has  now  been  created,  a  writ  de  contumace 
capiendo,  had  been  enacted  in  terms,  and,  con- 
struing the  Act  so,  the  Act  of  Elizabeth  will 
apply,  and  the  proper  prooeeding  has  been  taken 
in  this  case,  subject  to  the  only  remaining  point, 
by  sending  a  copy  of  the  significavU  by  mittimus 
to  the  Chancellor  of  the  County  Palatine,  and 
requesting  him  to  act  under  that  11th  section  of 
the  Act  of  Elizabeth.  The  only  other  point  put 
to  us  was,  whether  the  Vice-Chanceilor  had 
power  to  deal  with  the  matter  before  him  in 
Lincoln's-Inn.  There  is  nothing  in  the  Act  of 
Elizabeth  whioh  requires  the  Chancellor  of  the 
County  Palatine  to  hear  the  parties,  or  to  have 
any  motion  made  before  him,  before  the  writ  de 
contumace  is  issued  by  him,  and,  in  my  opinion, 
what  was  done  by  the  Vice-Ohancellor  was  un- 
necessary, and  merely,  I  presume,  because,  before 
giving  any  direction  to  the  officer  of  the  County 
Palatine,  he  thought  it  right  that  the  party,  in  so 
important  a  matter,  should  have  an  opportunity, 
if  he  thought  fit,  of  coming  before  him  and  stating 
his  objections.  In  my  opinion  that  was  a  mere 
gratuitous  act  on  his  part,  and  not  in  any  way 
required  by  the  statute.  I  by  no  means  say  that 
the  act  of  the  Vice-Chancellor  is  a  purely  minis- 
terial one.  I  think  it  was  not,  but  it  was  not  a 
judicial  one,  and,  in  my  opinion,  even  although  he 
bad  (as  I  think  be  had)  a  discretion  to  be  exer- 
cised, under  the  Act  of  Elizabeth,  if  any  difficulty 
or  question  arose,  yet  I  can  see  no  reason  why  he 
should  not  exercise  that  discretion,  not  in  his 
judicial  capacity,  but  as  the  head  of  the  executive 
of  the  County  Palatine,  in  London,  or  elsewhere 
out  of  the  County  Palatine.  In  my  opinion, 
therefore,  the  objections  in  this  case  all  faO,  and 
the  rule  must  be  discharged. 

Jeune,  for  the  respondents ;  West,  for  the  Vioe- 
Chancellor ;  and  A.  L,  Smith,  for  Lord  Penzance, 
asked  for  costs. 

James  and  Brett,  L.JJ.  having  left  the  court, 
the  parties  consented  that  Cotton,  L.J.  should 
determine  the  question  of  costs. 

Ohdrles,—'The  rule  ought  to  be  discharged 
without  costs.  In  accordance  with  the  practice  of 
the  Crown  Office,  the  rule  was  directed  to  the 
parties  and  notice  was  given  to  Lord  Penzance  and 
the  Vice-Chancellor.  They  were  not  bound  to 
appear,  and  the  applicant  ought  not  to  be  made  to 
pay  their  costs.  It  has  been  said  that  on  the  two 
judges  of  the  Queen's  Bench  Division  refusing  my 
application  for  a  writ  of  habeas  corpus  I  ought  to 
have  applied  to  other  judges  of  the  High  Court  of 
Justice.  [Cotton,  L.J.— I  do  not  think  it  would 
have  been  proper  to  have  gone  to  other  judges  of 
the  High  Court.] 

A.  L.  Smith.— The  application  strikes  at  the 

entire  jurisdiction  of  Lord  Penzance  in  the  matter 

complained  of,  and  he  was  bound  to  appear  and 

support  it.    He  ought  therefore  to  have  his  costs : 

MaHin  v.  Maehonoehie,  41  L.  T.  Rop.  N.  S.  680 

L.  Bep.  4  Q.  B.  Div.  697 ;  .«  ^    m   « 

JB«  varU  Dale;  Ex  parte  Enraghl,  43  L.  T.  Sep. 
K:  8.  769;  L.  Bep.  6  Q.  B.  Div.  376. 

Cotton,  L. J.— I  cannot  see  why  the  Vice-Chan- 
cellor appeared. 

West— It  was  a  matter  of  importance,  and  the 
Vice-Chancellor  took  prudent  steps  in  calling  on 
the  parties  before  he  advised  his  subordinate  to 
issued  the  writ.    The  notice  of  the  application 
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stated  that  the  crrounds  to  be  relied  on  would  be  • 
1.  That  the  Bright  Honourable  Lord  Penzance  had 
no  jurisdiction  sitting  at  Westminster.  2.  The 
Vice-chancellor  of  the  County  Palatine  had  no 
jurisdiction  to  issue  the  writ.  3.  That  the  Vice- 
Chancellor  of  the  County  Palatine  had  no  juris- 
diction sitting  at  Lincoln* s-inn. 
The  costs  of  the  gaoler  were  not  pressed  for. 

CoiTON,  L.J. — The  complainants  will  have  their 
costs,  bat  £  think  there  must  be  an  apportion- 
ment of  the  costs  of  the  gaoler  and  the  Attorney- 
General,  because  why  the  gaoler  should  instruct 
counsel  I  cannot  see.  I  think  you  must  pay  Lord 
Penzance's  costs  here.  You  had  had  one  decision 
against  you,  and  you  appealed  here,  and  there- 
fore, although  Lord  Penzance  was  not  in  the 
oourt  below,  where  he  would  not  got  his  costs 
probably  according  to  the  ordinary  course,  yet, 
when  you  come  here  attacking  his  jurisdiction  to 
sit,  under  the  Act,  at  Westminster,  I  think  he 
reasonably  appeared,  and  you  must  pay  his  costs. 
As  regards  the  Yice- Chancellor  I  understand  he 
took  the  same  view  which  wo  took,  that  when  he 
summoned  Mr.  Green  before  him,  or  gave  notice 
to  him  to  appear  before  him,  he  was  merely 
giving  him  an  opportunity  to  appear  to  say  what 
he  thought  fit,  and  therefore  I  think  there  was 
no  reason  on  that  ground  for  his  appearing.  I  do 
not  think  it  was  the  Vice- Chancellor  who  issued 
the  writ ;  it  was  a  writ  issued  out  of  the  offioe  of 
the  County  Palatine,  but  I  do  not  think  the  Yice- 
Chanoellor  need  have  appeared  to  argue  that 
point,  which  certainly  would  have  been  sufficiently 
argued  by  the  parties,  and  therefore  I  think  the 
Yice'Chancellor  ought  not  to  have  his  costs. 

Solicitors  for  the  appellants,  Brooke  and  Jenkins, 
Solicitors  for  the  complainants,  Tebbs  and  Sons, 
Solicitors  for  Lord  Penzance,  SoUcUors  to  the 

Treasury. 
Solicitors  for  Bristowe,  V.C,  Solicitors  to  the 

Duchy  of  Lancaster, 


HIGH    COURT    OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Wednesday,  March  16,  1881. 

(Before  Gboye  and  Likdlet,  J  J.) 

The  Mersey  Docks  and  Harbour  Board  (apps.) 
V,  Lucas,  Surveyor  of  Taxes  (resp.).  (a) 

Income  Tax— Assessment — Surplus  of  revenue — 
Statutory* directions  as  to  application  of  proHts 
—Mersey  Bodes  Acts  Consolidation  Act  1868 
(21  ^  22  Vict.  c.  xciiX  sects,  284,  285— Mersey 
Docks  Money  Act  1869  (22  Vict.  c.  xx.),  sect.  4. 

The  appelHnts,  under  their  private  Acts,  were 
directed  to  apply  their  revenue  to  the  payment  of 
the  expenses  ofmanagem&nt  and  tJie  interest  due 
upon  moneys  borrowed  by  them ;  and  they  were 
further  directed  year  by  7jear  to  apply  the  surplus 
of  the  revenue,  if  any,  after  making  the  cutove 
payments  and  leaving  a  sum  sufficient  for  carry* 
ing  on  the  concern,  to  the  extent  of  100,0001.  to  a 
sinking  fund  for  the  repayment  of  the  principal 
moneys  borrowed,  and  except  as  aforesaid  such 
motleys  were  not  to  be  applied  by  the  appellants 
for  any  other  purpose  whatsoever. 

Held,  that  neither  the  sum  of  lOO.OOOL  carried 
from  the  revenue  to  the  sinking  fund  account,  nor 

(a)  Reported  by  W.  E.  Gobdok,  Esq..  Barrister-at-Law. 


tlhe  surplus  carried  forward  to  the  next  year's 
account  were  assessable  as  "profits"  under  the 
Incoms  Tax  Acts. 

Held  also,  that  the  sum  paid  <u  interest  upon  Iks 
moneys  borrowed  was  not  liable  to  income  tax. 

Case  stated  by  Commissioners  of  Income  Tax 
under  37  &  38  Yiot.  c.  16,  s.  9,  for  the  opinion  of 
the  court  as  to  the  extent  of  the  liability  of  the 
appellants  to  income  tax. 

The  appellants  are  the  Mersey  Docks  and 
Harbour  Board,  constituted  by  Act  of  Parliament 
for  the  management  of  the  Mersey  Docks  Estate. 
There  are  twenty-eight  members  of  the  board, 
four  of  whom  are  appointed  by  the  Mersey  Con* 
servanoy  Commissioners,  and  the  remainaer  are 
elected  by  the  dock  ratepayers. 

The  estate,  which  comprises  wet  docks, 
graving:  docks,  warehouses,  quays,  buildings, 
known  and  used  as  dock  offices,  io.,  is  vested  in 
the  appellants  by  the  Mersey  Docks  and  Harbour 
Act  1867  (20  &  21  Vict.  c.  clxii.).  There  are  no 
shareholders,  nor  are  any  other  persons  indi  vidoallj 
interested  in  or  entitled  to  share  the  surplus,  if 
any,  arising  from  the  working  of  the  est«te. 

A  large  part  of  the  estate  has  been  acquired  and 
construe  tea  by  means  of  money  borrowed  from 
time  to  time  on  the  security  of  the  rates  levied 
under  the  statutory  powers.  These  loans  are 
represented  by  bonds  of  the  board  bearing 
interest,  and  the  amount  of  the  debt  is  abont 
14,000,0002. 

The  revenue  of  the  appellants  is  derived  from 
rates  levied  under  their  statutory  powers,  and  the 
word  *'  rates  "  is  defined  in  The  Mersey  Docks 
Acts  Consolidation  Aot  1868  (21  &  22  Viot.  c.  xoiL), 
sect.  8  as  "dock  rates,  tonnage  rates,  graving 
dock  rates,  harbour  rates,  whait  rates,  warehouse 
rents,  tovm  dues,  anohorage  dues,  and  other  rates 
and  dues,  or  payoients  in  the  nature  thereof,  pay- 
able to  the  boani." 

The  application  of  the  revenue  of  the  appellants, 
subject  to  certain  provisions  hereinafter  men- 
tioned, is  governed  by  the  Mersey  Dock  Acts 
Consolidation  Act  1868  (21  &  22  Yict.  a  xdl), 
sect.  284,  which  provides  as  follows : 

All  the  moneys  which  shall  be  collected,  levied,  borrowed, 
and  raised  or  reoeivod  by  the  board,  under  or  by  virtne  of 
this  Aot  or  the  said  Aot,  the  application  of  whioih  may 
not  be  otherwise  expressly  directed,  shall  be  applied  \n 
the  board  in  any  order  with  respeiot  to  prioriiy  of  sndi 
application,  as  they  shall  deem  expedient,  for  the  follow- 
ing pnrposes,  some  or  all  of  them  ;  that  is  to  say — 

in  payment  of  all  expenses  and  charges  of  coUecting 
rates: 

In  payment  from  time  to  time  of  all  interest  aoonxiBg 
dne  on  moneys  borrowed  and  to  be  borrowed ;  and  in 
payment  of  the  Mersey  Docks  annnities  hereinafter 
authorised  to  be  granted,  according  to  the  respectiTe 
priorities  of  such  moneys  and  annuities  under  this  Aot: 

In  the  construction  of  works  authorised  to  be  erected, 
established,  and  maintained  by  the  board,  and  in  support- 
ing, maintaining,  and  repairing  the  same ;  and  in  oany* 
ing  into  execution  all  the  provisions  of  this  Act,  and  of 
Ihe  Mersey  Bocks  and  Harbour  Aot  1857 : 

And  in  uie  general  management,  condnoting,  securing, 
preserving,  improving,  amending,  maintaining  andpro> 
tecting  the  Mersey  Dock  Estate. 

And  the  residue  or  surplus  of  all  such  moneys  whiob 
shflJl  remain  after  such  application  thereof  as  aforesaid, 
shall  from  time  to  time  oe  applied  in  or  towards  the 
repayment  of  all  principal  mouOTS  which  hare  been 
borrowed  by  or  shall  be  due  by  the  board,  and  in  or 
towajrds  the  purohasing  up  and  extingmaning  of  tiie 
Mersey  Dock  annuities,  m  the  mannnr  hereinafter 
directed,  until  aU  such  principal  moneys  shall  hare  been 
repaid,  and  all  Mersey  Doek  aonnitieB  shall  have  been 
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pnrohaaed  up  and  extingniilied,  and  when  br  the  means 
last  mentioned,  all  snch  principal  monejrs  shall  have  been 
repaid,  and  all  snob  doolc  annnities  shall  hare  been  pur- 
chased np  and  extingiiished,  then  and  in  snch  case  the 
board  shall,  and  they  are  hereby  required  to  lower  and 
reduce  the  rates  hereby  authorised  to  be  taken  so  far  as 
the  same  can  be  done  in  the  then  state  of  the  docks,  and 
leaving  sufficient  for  the  payment  of  the  expenses  of 
ooUectmir  the  rates,  and  the  supporting,  maintaining, 
repairing  the  docks,  and  the  general  management,  con- 
ducting, securing,  preserving,  improTing,  amending, 
maintaining,  and  protecting  tbe  Mersey  Dock  Estate. 

And  except  as  aforesaid,  such  moneys  shall  not  be 
applied  by  the  board  for  any  other  purpose  whatsoever. 

By  sect.  285  of  the  same  Act  it  is  provided 
that: 

Nothing  in  this  Act  contained  shall  alter  or  affect  the 
liability  of  any  of  the  docks  or  works  vested  in  the  board 
to  poroehial  or  local  rates,  but  the  same  shall  in  all 
respects  be  judged  of  and  determined  as  if  this  Act  had 
not  been  passed. 

The  special  directions  as  to  the  application  of 
the  revenae  of  the  estate,  so  far  as  are  material  to 
this  case,  relate  to  the  application  of  moneys  to  a 
sinking  fand  for  the  repayment  of  the  principal 
moneys  of  the  debt,  and  are  contained  in  the 
Mersey  Docks  (Money)  Act  1859  (22  Yict.  c.  xx.), 
sect.  4,  which  is  as  follows  : 

In  order  to  make  provision  for  the  repavment  of  the 
principal  moneys  which  have  already  been  borrowed,  or 
which  may  heraafter  be  borrowed  by  the  board,  under 
the  authority  of  Parliament,  be  it  enacted,  that  after 
payment  in  each  year  of  all  charg^es  and  expenses  attend- 
mg  the  collection  of  rates,  or  incidental  thereto  or  to  the 
reoorery  thereof,  and  after  payment  of  all  Interest 
aoeming  due  on  moneys  for  the  time  befaig  forming  a 
ohazge  upon  such  rates,  and  of  the  dock  annuities 
authorised  to  be  granted  by  the  board,  and  after  payment 
of  all  charts  and  expenses  of  supporting,  maintiuning, 
and  repainng  the  works  authorisea  to  be  erected,  esta- 
bliahea,  and  maintained  by  the  board,  and  of  the  general 
management  of  tiie  Mersey  Dock  Estate,  and  of  all 
reasonable  expenses  necessary  for  conducting,  securing, 
preservinff,  improving,  amending,  maintaining,  and  pro- 
tecting we  same,  the  board  shau,  yearly  and  every  year 
subsequent  to  the  24th  June  1860,  apply  the  snrolus,  if 
any,  of  the  rates  which  shall  remain  m  their  hanos  after 
ftuch  payments  as  aforesaid,  to  the  extent  of  100,000{.,  or 
such  less  amount  as  the  said  surplus  shall  be  equal  to,  in 
or  towards  the  repayment  of  some  or  any  of  the  principal 
mone^  which  shall  tiien  be  due  and  owing  on  uie 
aeonnty  of  the  rates,  and  wluch  shall  then  have  become 
due  and  payable,  and  in  the  purchasing  up  and  ex- 
tinguishing of  the  Mersey  Dock  annuities  which  may  be 
then  existmg,  according  to  the  respective  priorities  of 
snch  moneys  and  annuities,  until  all  principal  moneys 
due  on  the  seourilnr  of  the  rates  shall  have  been  repaid, 
and  all  Mersey  Dock  annuities  shall  have  been  pur- 
chased up  and  extinguished ;  and,  subject  to  the  provi- 
sions herein  contained,  all  rates  and  other  mone3rs  which 
shall  be  collected,  levied,  borrowed^  and  raised,  or 
xeoeived^  under  or  bv  virtue  of  the  said  recited  Acto  or 
other  of  them,  or  of  this  Act,  the  application  of  which 
may  not  be  ouierwise  expressly  directed,  shall  and  may 
be  iq>plied  by  the  board  according  to  the  provisions  for 
that  purpose  contained  in  sect.  284  of  the  Mersey 
Dock  Acts  Consolidation  Act  1858. 

The  word  "  rates  "  in  the  above  section  has  the  same 
meaning  as  is  assigned  to  it  by  The  Mersey  Dock  Acts 
Consolidation  Act  1858. 

The  appellants  (as  directed  by  the  before  men- 
tioned Act  of  1857)  make  np  year  by  year  an 
account  showing  their  total  receipts  and  expendi- 
ture, and  the  appropriation  of  the  surplus  (if  any) 
of  the  former  over  the  latter.  If  after  payment 
of  interest  on  the  debt,  and  providing  for  the  pre- 
scribed sum  to  be  placed  to  the  sinking  fund 
accx)unt,  there  remains  any  balanos  to  the  credit 
of  the  general  account,  the  amoant  is  carried 
forward  to  the  next  year's  accoun^i  and  employed 


for  the  general  purposes  of  the  trust,  and  in 
meeting  accruing  liabilities. 

In  the  annual  account  which  was  mtide  up  to 
the  1st  July  1872,  the  total  amount  of  the  net 
receipts  of  the  appellants  was  697,9642.,  and  out 
of  that  sum,  after  providing  for  the  payment  of 
interest  on  the  debt,  the  sum  of  100,0002.  was 
placed  to  the  sinking  fund  account,  and  a  surplus 
was  carried  forward  to  the  next  year's  account. 

By  36  &  37  Yict.  c.  18,  income  tax  at  ihe  rate 
of  threepence  in  the  pound  was  imposed  for  the 
year  commencing  the  6th  April  1873,  in  respect 
of  all  property,  profits,  and  gains,  mentioned  or 
described  as  chargeable  under  schedules  A.i  C<,  D., 
or  E.,  of  16  &  17  Yict.  o.  34*,  and  all  such  pro- 
visions contained  in  any  Act  relating  to  income 
tax  as  were  in  force  on  the  5th  April  1873,  were 
made  applicable  to  the  income  tax  so  imposed. 

The  provisions  of  the  Acts  relating  to  income 
tax  which  have  the  most  material  bearing  upon 
the  Question  in  this  case  are  as  follows  : 

5^6  Yict.  c.  35,  sect.  60,  No.  3,  schedule  A., 
provides : 

The  annnal  value  of  all  the  propertiea  hereinafter 
described  shall  be  understood  to  oe  the  full  amount  for 
one  year,  or  the  average  amount  for  one  year,  of  the 

Eroflts  received  therefrom  within  the  respective  times 
erein  limited. 

Third — of  iron  works,  gasworks,  salt  springs  or 
works,  alum  mines  or  works,  waterworks,  streams 
of  water,  canals,  inland  navigations,  docks,  drains, 
and  levels  ....  tolls,  railways,  and  other  ways, 
bridges,  ferries,  and  other  concerns  of  the  like  nature 
from  or  arising  ont  of  any  lands,  tenements,  or 
hereditaments  or  heritages  on  the  profits  of  the 
year  preceding.  The  dnty  in  each  of  the  Last  three  rules 
to  be  charged  on  the  person,  corporation,  company,  or 
society  of  persons,  whether  corporate  or  not  corporate 
carrymg  on  the  concern,  or  on  their  respective  agents, 
trea^urSrs,  or  other  officers  having  the  direction  or 
management  thereof,  or  being  ia  the  receipt  of  the  profits 
thereof,  on  tiie  amount  of  the  produce  or  value  thereof, 
and  before  payinp^,  rendering,  or  distributing  the  produce 
or  the  value,  eitiier  between  the  different  persons  or 
members  of  the  corporation,  company,  or  society 
engaged  in  the  concern,  or  to  the  owner  of  the  soil  or 
proi^erty,  or  to  any  creditor  or  other  person  whatever 
having  a  claim  on  or  ont  of  the  said  profits ;  and  all  such 
persons,  corporations,  companies,  and  societies  respec- 
tively, shall  allow  out  of  snch  produce  or  value  a  propor- 
tionate deduction  of  the  duty  so  charged,  and  the  said 
oham  shall  be  made  on  the  said  profits,  exclusively  of 
any  lands  used  or  occupied  in  or  about  the  concern. 

Sect.  102  of  the  same  Act  makes  provision  for 
the  charging  with  dutr  all  annual  interest  not 
otherwise  charged ;  it  also  provides  that  interest 
from  profits  oharpred  is  liable  to  deduction ;  that 
all  other  interest  is  to  be  charged  under  schedule 
D.,  and  that  interest  secnred  on  rates  is  to  be 
charged  on  the  ofiSoer  managing  the  accoonts. 

29  &  30  Yict.  o.  36,  sect.  8,  provides  that 

The  several  and  resi>ective  concerns  described  in  No.  3 
of  schedule  A.  of  the  said  Act,  passed  in  the  fifth  and  sixth 
years  of  Her  Majesty's  reign,  chapter  thirty-five,  shall  be 
charged  and  assessed  to  the  duties  hereby  granted  in  the 
manner  in  the  said  No.  3  mentioned,  according  to  the 
rules  prescribed  by  schedule  D.  of  the  said  Act,  so  far  as 
such  rules  are  consistent  with  the  said.  No.  3,  provided 
that  the  <^'n^"«^l  value  or  profits  and  gains  arismg  from 
any  railway  shall  be  charged  and  assessed  by  the  com- 
missioners for  spemal  purposes. 

In  making  a  return  for  assessment  of  income 
tax  by  the  commissioners  acting  under  schedule 
D.  for  the  year  1873-1874,  the  liability  of  the 
appellants  was  stated  at  the  amount  due  and  pay- 
able by  them  for  interest  on  the  debt  during  the 
year  of  assessment,  being  the  sum  of  532,252{. 
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The  snrveyor  of  taxes,  the  respondent,  was  dis- 
satisfied with  the  amonnt  so  stated  in  the  return, 
and  dnly  served  a  notice  of  surcharge  upon  the 
appellants. 

By  Each  surcharge,  the  sum  of  532,252Z.  was 
increased  to  the  sum  of  697,9642.  as  the  profits  for 
the  year  preceding  of  the  concern  under  the 
management  of  the  appellants. 

Notice  of  appeal  ai^ainst  this  surcharge  was 
given  by  the  appellants,  and  the  appeal  came  on 
for  hearing  before  the  commissioners  in  March 
1875. 

Upon  the  hearing  of  the  appeal,  it  was  oon- 
tended>  on  behalf  of  the  appellants,  that  their 
liability  to  income  tax  (if  any);  did  not  extend 
beyond  the  sum  which  was  paid  as  interest  upon 
the  debt,  and  ought  not  to  extend  to  the  sum  of 
100,000{.  carried  from  the  reyenne  to  the  sinking 
fund  account  or  to  the  surplus  carried  forward  to 
the  next  year's  account.  On  the  other  hand,  it 
was  contended  on  behalf  of  the  respondent,  that 
under  the  provisions  of  the  Income  Tax  Acts,  the 
appellants  were  liable  to  assessment  to  income 
tax  in  respect  of  the  profits  arising  or  accruing  to 
them  from  the  concern  under  their  management, 
and  not  in  respect  of  interest  due  or  payable  by 
them ;  and  that  for  the  purpose  of  asoertaming  the 
amount  for  such  assessment,  the  totaJ  amount  of 
their  receipts  should  be  taken,  from  which  there 
should  be  deducted  the  cost  of  working,  maintain- 
ing, and  repairing  the  sources  of  revenue,  but  not 
the  interest  payable  upon  the  debt  nor  the  said 
sum  of  100,0001. 

The  commissioners  concurred  in  the  view  put 
forward  on  behalf  of  the  respondent,  and  having 
Eatisfied  themselves  that  allowance  had  been 
made  in  respect  of  rents  for  warehouses,  &o., 
already  charged  under  No.  1,  schedule  A.,  con- 
firmed the  surcharge  in  the  sum  of  697,964L 

The  api>ellants  being  dissatisfied  with  the 
determination  of  the  commissioners  as  erroneous 
in  point  of  law,  on  the  ground  that  under  the 
circumstances  stated  no  assessment  could  be  made 
upon  them  in  respect  of  a  larger  sum  than  the 
interest  on  their  debt,  required  the  commissioners 
to  state  the  present  case  under  37  &  38  Yict.  c.  16. 

Benjamin,  Q.C.  and  Bigham  for  the  appellants. 
— Under  the  special  Acts  applicable  to  the  ap- 
pellants' corporation,  the  profits  accruing  as  it  is 
termed  to  tne  corporation,  which  are  not  to  be 
received  b^  anybody,  but  are  to  be  applied  in  the 
manner  directed  by  those  Acts,  are  not  profits 
that  are  assessable  under  the  Lioome  Tax  Acts. 
This  point  has  been  directly  dealt  with  in  The 
Oorporatum  of  Glasgow  Water  OommUsionere  v. 
Ths  Solicitor  of  Inland  Revenue  (Eeports  of 
Exchequer  cases  relating  to  income  tax,  part  3,  at 
pp.  28,  48;  2  Gt.  of  Session  cases,  4th  series, 
p.  708),  where  it  was  held  under  a  provision 
similar  to  the  present  one  that,  although  the  rates 
were  for  the  particular  advantac^e  of  the  people  of 
Glasgow,  income  tax  was  not  due  on  the  surplus 
directed  by  the  Act  to  be  invested  in  the  same 
manner  as  in  the  present  case.  The  Crown  will 
rely  on  The  Attorney^Oenercd  v.  Black  (L.  Bep.  6 
Ex.  78,  308;  24  L.  T.  Eep.  N.  S.  370;  in  error, 
25  Id.  207);  but  the  court  in  the  Glasgow  case 
pointed  out  a  distinction  between  that  case  and 
the  case  then  before  it,  and  the  same  distinotioii 
exists  here,  viz.,  that  the  moneys  received  are  all 
by  positive  enactment  directed  to  be  applied  in 
ft  purticnlar  way. 


The  SoltcUor-Oeneral  (Sir  F.  Hersohell,  Q.C.) 
and  Dicey  on  behalf  of  the  Crown. — The  fallacy  in 
the  argument  on  the  other  side  consists  in  con- 
founding what  are  profits  with  the  mode  in  which 
the  Legislature  has  directed  that "  profits  "  shall  be 
applied.  There  may  be  a  statutory  compulsory 
application  of  profits,  but  none  the  less  are  they 

Profits  within  the  meaning  of  the  Income  Tax  Acte. 
t  cannot  be  disputed  that  tolls  and  dues  received 
by  the  appellants  are  taxable.  The  word  "  profit" 
means  the  excess  of  the  receipts  over  the  expendi- 
ture necessary  for  the  purpose  of  earning  those 
receipts,  and  there  is  nothing  to  exempt  such 
profit  from  taxation,  because  there  is  a  statutory 
enactment  as  to  the  manner  in  which  that  profit 
is  to  be  applied.  So  also  the  fact  that  the  subject 
of  taxation  is  to  be  applied  annually  to  public 
purposes,  does  not  exempt  it  from  taxation.  Thns 
in  The  Mersey  Docks  and  Harbour  Board  v. 
Cameron  (20  0.  B.  N.  S.  66 ;  35  L.  J.  1,  M.  C), 
where  the  board  only  occupied  premises  for  public 
purposes,  it  was  held  that  although  they  had  no 
benefical  occupation,  yet  they  were  liable  to  be 
taxed  for  poor  rates.  Black*s  case  did  not  turn 
upon  the  fact  that  the  surplus  might  have  been 
used  for  the  benefit  of  the  inoabitants  of  Brighton, 
but  that  the  corporation  had  the  right  to  levy  the 
tolls.  As  soon  as  a  surplus  exists  in  the  shape 
of  profits  as  already  defined,  it  becomes  taxable. 
He  also  referred  to 

The  Inland  Bevenve  v.  The  Olasgoto  Chuworkt  Cer' 
poration,  13  SoottiBh  Law  Beporter,  556. 

Benjamin,  Q.C.  in  reply. — ^The  question  hen 
resolves  itself  into  what  is  the  effect  of  a  provi- 
sion in  the  Mersey  Docks  Acts  which  does  not 
appear  in  any  other  Act.  Sect.  284  of  the  Act  of 
1857,  tells  us  exactly  what  it  means  by  surplos. 
The  Scotch  cases  are  directly  in  flavour  of  the 
appellants'  contention. 

Gsovs,  J. — I  am  of  opinion  that  the  appellante 
are  entitled  to  our  jud|;ment.  The  question  here 
arises  under  the  provisions  of  three  Mersey  Docks 
Aots,  the  first  of  which,  the  Act  of  1857,  states 
generally  the  character  of  the  docks  and  the 
sources  from  which  the  revenue  is  to  be  derived, 
all  of  which  by  sect.  3  of  the  Act  of  1858  are 
denominated  rates,  and  include  dock  rates, 
tonnage  rates,  harbour  rates,  wharf  rates,  Ac,  and 
other  rates  and  dues  which  I  need  not  enumersta 
Then  by  sect.  284  of  the  latter  Act,  it  is  provided 
in  what  wav  the  moneys  directed  to  be  raised 
under  and  by  virtue  of  the  two  Acts  are  to  be 
used,  namely,  in  the  payment  of  interest  on 
moneys  borrowed,  the  construction  of  works  and 
general  management,  ahd  in  oondnoting  and 
maintaining  the  estate.  Then  it  provides,  and  on 
this  the  question  mainly  turns,  that  the  residue 
or  surplus  of  all  such  moneys  as  shall  remain  after 
such  application  thereof  as  aforesaid,  shall  from 
time  to  time  be  applied  in  or  towards  the  repay- 
ment of  all  principal  moneys  whioh  have  been 
borrowed  by  or  shall  be  due  by  the  board,  and  in 
or  towards  the  purchasing  up  and  extinguishing 
of  the  Mersey  Docks  annuities  in  the  manner 
hereinafter  directed,  and  when  all  such  principal 
moneys  shall  have  been  repaid,  and  all  annuities 
purchased  up  and  extinguished,  the  board  shall,  and 
they  are  hereby  required  to  lower  and  reduce  the 
rates  heroby  authorised  to  be  ti^n  so  far  as  the 
same  can  be  done  in  the  then  state  of  the  docks, 
and  leaving  sufficient  for  the  payment  of  th 
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expenses  of  colIectiDg  the  rates,  and  tbe  snpport- 
ing,  maintaining,  and  repairing  the  docks,  ana  tbe 
general  management,  oondnoting,  maintaining, 
and  protecting  the  Mersey  Dock  Estate.  Then 
come  the  words,  "  and  except  as  aforesaid  sach 
moneys  shall  not  be  applied  by  tbe  board  for  any 
other  parpose  whatsoever."  ^ow  tbe  appellants 
here  are  willinff  to  pay  income  tax  upon  the 
interest  which  they  pay  to  the  lenders  o£  certain 
moneys  anc^on  certam  annuities,  but  the  question 
here  is,  are  they  liable  to  pay  income  tax  upon 
all  those  moneys  which  remain  over  after  the  pay- 
ments made  in  reduction  or  redemption  of  tneir 
debt,  and  which  are  also  used  for  the  purpose  of 
maintaining  and  carrying  on  the  undertaking? 
The  argument  on  behalf  of  the  appellants  is  that 
this  surplus  is  in  no  sense  a  profit  xor  themselves, 
nor  do  tney  get  anything  out  of  it  in  any  sense 
for  themselves,  nor  do  they  get  it  as  a  body 
receiving  a  fund  and  exercising  their  volition  in 
its  distribution,  or  being  able  to  distribute  it  for 
the  benefit  of  the  body  whom  they  represent,  but 
they  are  found  here  to  get  nothing  at  all,  for  the 
money  as  fast  as  it  is  received  is  appropriated  by 
the  statute  for  a  particular  purpose,  it  is  there- 
fore a  profit  which  by  force  of  the  statute  must 
immediately  pass  out  of  their  hands,  and  is  not  a 
profit  witmn  the  meaning  of  the  Income  Tax 
Acts.  I  am  of  opinion  that  that  is  the  correct 
oonsiruction  of  the  difierent  clauses  of  the  Act. 
In  addition  to  this  section  of  the  Act  of  1858,  there 
is  a  section  in  the  Act  of  1859  which  says  that  the 
board  shall  yearly,  and  in  every  year,  apply  the 
surplus,  if  any,  of  the  rates  which  shall  remain  in 
their  hands  i^r  such  payments  as  aforesaid,  to 
the  extent  of  100,000L  or  such  less  amount  as  the 
said  surplus  shall  be  equal  to,  in  or  towards  the 
rei»yment  of  some  or  any  of  the  principal  moneys 
which  shall  then  be  due  and  owing  on  the  security 
of  tbe  rates,  and  which  shall  then  have  become 
due  and  payable,  and  in  the  purchasing  up  and 
extinguishing  of  the  Mersey  Docks  annuities 
which  may  be  then  existing,  according  to  the 
respective  priorities  of  such  moneys  and  annuities 
until  all  principal  moneys  due  on  the  security  of 
the  rates  shall  nave  been  repaid  ....  and,  subject 
to  the  provisions  herein  contained,  all  rates  and 
other  moneys  which  shall  be  collected,  levied, 
borrowed,  and  raised,  or  received,  under  and  by 
-virtue  of  the  said  recited  Acts  or  either  of  them  or 
of  this  Act,  the  application  of  which  may  not  be 
otherwise  expressly  directed,  shall,  and  may  be 
applied  by  the  board  according  to  the  provisions 
for  that  purpose  contained  in  sect.  284  of  the 
Mersey  Dock  Acts  Consolidation  Act  1858.  There- 
fore the  residue  of  this  surplus  fund,  after  being 
deyoted  to  paying  or  baying  up  all  those  annuities 
and  debts  owing  to  persons  who  have  lent  the 
moneys,  is  to  be  applied  as  directed  by  sect.  284 
of  the  Act  of  1858,  which  also  provides  that  the 
board  shall,  and  are  hereby  required  to  lower 
and  reduce  the  rates,  and,  "  except  as  aforesaid, 
such  moneys  shall  not  be  applied  by  the  board  for 
any  other  purpose  whatsoever."  The  Act  by  its 
-very  words  mases  it  difficult  for  me  to  see  what 
was  the  argument  against  the  appellants,  for  it 
makes  express  provision  as  to  the  application  of 
this  money,  which  could  not  be  *'  profit "  in  the 
liands  of  the  appellants  themselves,  who  are  not  to 
apply  it  to  any  other  purpose  than  that  directed  by 
the  Act,  but  it  was  said  that  this  direction  was 
subject  to  the  payment  of  government  duties  and 
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income  tax  by  the  appellants,  and  that  the  case  of 
The  Atiamey'Oenercd  v.  Black  (sup,)  (though  there 
was  nothing  like  the  prohibitory  clause  there  is 
in  this  Act),  in  which  it  was  held  that  the  surplus 
there  which  went  over  to  the  ratepayers  ^nerally 
was  subject  to  income  tax,  was  a  decision  to  the 
same  effect.  A  distinction,  however,  was  taken  in 
the  subsequent  case  of  The  Corporation  of  Glasgow 
Water  Oommisaioners,  which  was  a  much  more 
similar  case  to  the  present  one  than  that  of  the 
Aitomey'Qeneral  v.  Bla^h,  although  the  present 
is  a  stronger  case  than  either  of  those,  because 
there  there  were  no  such  prohibitory  words  as 
here  occur  at  the  end  of  sect.  284.  In  the  Glasgow 
case,  the  words  were  that  the  surplus  should  be 
applied  in  reducing  the  water  rate,  and  the  court 
there  held  that  the  surplus  was  not  liable  to 
income  tax,  and  that  the  case  was  distinguishable 
from  Black's  case  on  the  ground  that  there  was, 
as  here,  a  statutory  provision  as  to  the  application 
of  the  surplus,  which  was  not  to  be  applied  at  the 
discretion  or  for  the  particular  benefit  of  any  body 
of  persons ;  but  that  there  was  an  absolute  statu- 
toxy  direction  as  to  the  application  of  that  surplus. 
Assuming  that  case  to  be  good  law,  the  present  one 
is  considerably  stronger  in  favour  of  the  appel- 
lants, for  sect.  284  points  out  what  the  exact  sur« 
plus  is,  what  payments  are  to  be  deducted  from  it, 
and  that  the  residue  is  to  be  applied  in  the  manner 
directed,  and  among  those  modes  is  the  one  that 
the  surplus  fund  shall,  after  repayment  of  certain 
moneys,  be  employed  in  lowering  and  reducing 
the  rates,  and  then  come  the  still  stronger  words 
that,  "  except  as  aforesaid,  such  moneys  shall  not 
be  applied  by  the  board  for  any  other  purpose 
whatsoever."  I  cannot  see,  if  the  Glasgow  case  is 
good  law,  that  the  present  case  is  not  a  much 
stronger  one,  for  it  nas  all  the  elements  of  that 
case  phis  these  strong  prohibitoiy  words.  Tho 
only  answer  to  these  words  is,  that  it  has  been 
held  in  previous  oases  that  parochial  taxes  take 
precedence  of  the  statute  directing  the  applica- 
tion,  but  this  seems  to  have  been  met  in  sect.  285 
of  this  Act,  which  provides  that  nothing  in  this 
Act  contained  shall  alter  or  affect  the  liability  of 
any  of  the  docks  or  works  vested  in  the  board  to 
parochial  or  local  rates,  but  the  same  shall  in  all 
respects  be  judged  of  and  determined  as  if  the  Act 
had  not  been  passed.  It  therefore  makes  the 
present  case  still  stronger,  for  if  the  Act  had 
intended  to  make  an  exemption  as  to  income  tax, 
it  would  have  used  prohibitory  words  in  the  same 
way  as  it  has  done  with  respect  to  parochial  or 
local  taxes.  The  Act,  however,  does  nothing  of 
the  sort,  for  it  merely  uses  prohibitory  words 

f living  one  exception  without  giving  any  other, 
t  seems  to  me  that  income  tax  is  not  excepted 
from  the  negative  words,  and  I  think,  thereiore, 
that  none  is  due. 

LiNDLEY,  J. — I  am  of  the  same  opinion.  Primd 
facie,  I  think  the  Solicitor-General  s  argument  is 
well  founded;  that  is  to  say,  in  looking  to  the 
Income  Tax  Act  alone,  the  word  "  profits  "  means 
the  excess  of  income  over  the  expenditure  neces- 
sary to  make  the  income.  I  also  think  that  he 
is  right  in  his  second  proposition  that,  when  you 
have  profits  in  that  sense,  income  tax  is  payable 
in  respect  of  them.  We  have,  however,  three 
Acts  of  Parliament  to  construe,  and  we  must  con- 
strue them  together.  The  present  case  is  reduced 
to  a  very  simple  problem.  There  is  a  general 
Act  of  Parliament  imposing  income  tax  on  such 
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profits  as  I  have  mentioned,  then  there  is  the 
Mersey  Docks  Act  1859,  passed  subsequently  to 
the  general  Act,  which  proyides  how  certain 
moneys  and  receipts  are  to  be  applied,  and  then  it 
says  negatively  that  the  moneys  so  received  shall 
not  be  applied  in  any  other  way.  To  make  it 
plainer  still,  there  jb  a  provision  to  the  effect  that 
nothing  in  that  Act  contained  shall  exempt  the 
board  from  liability  to  parochial  or  local  taxes. 
All  WA  have  to  do  is  to  construe  those  Acts  of 
Parliament,  and  it  seems  to  me  impossible  to  hold 
that  the  combined  effect  of  the  three  special  Acts 
and  the  Income  Tax  Act  is  to  make  income  tax 
payable  out  of  these  receipts,  or  any  portion  of 
them.  I  rely  entirely  On  the  special  words  of  the 
Act  of  Parliament,  for  the  anthcrities  cited  do  not 
appear  to  me  to  throw  muoh  light  upon  the  sub- 
ject. The  Scotch  case  turned  on  Acts  of  Parlia- 
ment which  do  not  contain  these  negatiye  words. 
I  rely  entirely  on  the  special  woniing  of  the 
special  Act,  which  appears  to  me  to  be  incon- 
sistent with  the  argument  that  income  tax  is 
payable.  Judgment  for  the  appellawtB. 

Solicitors:  for  the  appellants,  Qregory,  Bou7- 
diffea,  and  Bawls,  for  A.  T,  Sguarey,  Liverpool ; 
for  the  respondent,  Soliciior  of  Inland  Revenue, 
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Jan,  14, 17, 18,  and  March  7,  1881. 

(Before  the  Lord  Chancbllor  (Selborne),  Lords 
Blackburn  and  Watson.) 

Tub  Hanagbrs  of  tbb  Mbtropoutan  Astlttms 
District  t;.  Hill,  (a) 

on  appeal  from  thb  court  of  appeal  in 

ENGLAND. 

Nuisance  —  SmaiUpox  Hospital  —  Order  of  Local 
Government  Board — MetropoUtan  Poor  Act  1867 
(30  Vict.  c.  6). 

The  appellants,  a  body  duly  corutituted  under  the 
Metropolitan  Poor  Act  1867,  pursuant  to  an 
order  of  the  Local  Oovemment  Board,  and  under 
the  powers  given  them  by  that  Act,  built  a  hos" 
pital  which  they  used  for  the  reception  of  persons 
suffering  from  smaUpom  and  other  infectious 
disecues. 

The  respondents,  who  were  the  owners  and  occu- 
piers of  land  adjacent  to  the  hospital,  brouaht 
an  action  against  the  appellants,  alleging  that 
the  hospital  was  so  conducted  <u  to  be  a  nuisance 
to  them,  and  the  jury  found  that  it  was  so  in 
fact 

Held  {affirming  the  judgment  of  the  court  below), 
that  as  the  Act  did  not  authorise  any  interference 
with  frivate  rights,  nor  necessarily  require 
anything  to  be  done  under  it  which  might  not 
be  done  without  causing  a  nuisance,  thefa^  that 
tlie  appellants  had  acted  bond  fide  in  discharge  of 
their  duties  under  the  Act,  and  in  pwrsuance  of 
the  orders  of  the  Local  Oovemment  Board,  was 
no  defence  to  the  action. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (Bramwell,  Brett,  and  Cotton,  L. JJ.), 
reported  in  42  L.  T.  Bep.  N.  S.  212,  affirming  a 
judgment  of  Pollock,  B.,  reported  in  40  L.  T.  Eep. 
N.  S.  491,  and  4  Q.  B.  Div.  433,  in  an  action 
brought  by  the  respondents  against  the  appellants 

(a)  Reported  by  C.  K  Maldrn,  Esq.,  BanlBter«t>Law. 


in  respect  of  a  nuisance  alleged  to  be  caused  to 
them  by  a  hospital  established  by  the  appellants. 
The  facts  appear  fully  in  the  reporc  in  the  court 
below,  and  in  the  judgment  of  Lord  Blackburn. 

Sir  J,  Holhei',  Q.O.,  Willis,  Q.C.,  Anderson,  and 
Proudfoot  appeared  for  the  appellants,  and  con- 
tended that  the  Metropolitan  Poor  Ace  1867  (30 
Vict.  o.  6)  authorised 'the  erection  and  mainte- 
nance of  a  hospital  for  smallpox  patients ;  and  if 
the  acts  complained  of  were  done  in  pursuance  of 
the  authority  of  the  Act,  without  negligenoe,  they 
were  protected  by  the  Act.  It  is  clear  that  the 
Act  contemplated  the  erection  of  such  a  hospital, 
and  the  inevitable  result  of  what  is  prescribed  by 
an  Act  of  Parliament  is  not  actionable  unless  there 
are  words  giving  compensation,  which  there  are 
not  in  this  case.    They  cited 

Plate  Glass  Company  v.  Meredith,  4  T.  B.  794 ; 

Sutton  Y.  Clarke,  6  Taunt.  29 ; 

Boulton  v.  Crowther,  2  B.  &  C.  703 ; 

R,  y.  Pease,  4  B.  &  Ad.  30 ; 

Caledonian  BaUway  Company  v.  OgUvie,  2  Miioq. 

229; 
Vaughan  v.  Taff  Vale  HatUooy  Company ,  6  H.  A  N. 

679 ;  2  L.  T.  Bep.  N.  S.  394  ; 
Hammersmith  Railway  Company  v.  Brand,  L.  Bep. 

4  H.  of  L.  171 ;  21  L.  T.  Bep.  N.  S.  238 ; 
Hawley  y.  Steele,  6  Oh.  Diy.  521 ;  37  L.  T.  Bep. 

N.  S.625; 
Fremantle  y.  London  and  North-Westem  Railway 

Company,  10  C.  B.  N.  S.  89 ; 
R.  V.  Va/ntandillo,  4  M.  &  S.  73; 
Anonymous  ease,  3  Atk.  750,  reported  imder  the 

name  of  Barnes  y.  Baker,  Ambl.  158 ; 
2  Fitzherbert  De  Nat  Brey.  234,  Be  Leporoso  Ajm- 

vendoi 
Whitehoute  v.  Fellows,  10  C.  B.  N.  S.  765. 

The  Solicitor-Qeneral  (Sir  F.  Herschell,  Q.C.), 
Bompae,  Q.C.,  and  Finlay,  for  the  respondents, 
maintained  that  the  appellants  were  liable,  and 
were  not  protected  by  any  statutory  authoritv; 
this  Act  is  not  like  the  railway  Aots,  and  tne 
cases  decided  under  them  do  not  apply;  words  of 
authorisation  ouite  as  strong  are  to  be  found  in 
other  Acts,  ana  yet  parties  have  been  held  liable 
for  acts  done  in  accordance  with  such  presumed 
authority.  The  right  to  do  an  act  does  not 
give  the  right  to  do  it  so  as  to  cause  a  nuisanoe^ 
They  referred  to 

Attomey-Qeneral    v.    Bradford   Canal    Oompanyi 

L.  Bep.  2  £q.  71 ;  14  L.  T.Bep.  N.  S.  248 ; 
Attorney -Qeneral  y.  CoVney  Hatch  LunaHc  Asyhim, 

L.  Bep.  4  Oh.  146 ;  19  L.  T.  Bep.  N.  S.  708  ; 
Attomey-Chneral  y.  Leeds  Corporation,  L.  Bep.  5 

Chan.  588 ;  22  L.  T.  Bep.  N.  S.  330; 
Qeddis  y.  Bann  Reservoir  Company,  3  i4>p.  Cas. 

430; 
Jones  y.  Festiniog  Railway  Company,  L.  Bep.  3 

Q.  B.  733;  18 L.  T.  Bep. N.  S.  902 ; 
Levingston  y.  Lurgan  Union,  Ir.  Bep.  2  C.  L.  202; 
Reg,  y.  Bradford  Canal,  6  B.  &  S.  681 ;  34  L.  J.  191, 

Q.B. 

Willis,  Q.C.,  in  reply,  referred  to 

Clowes  y.  The  Staffordshire  Potteries  Waierworhi 
Company,  L.  Bep.  8  Ch.  125 ;  27  L.  T.  Bep.  N.  S. 
521. 
There  is  nothing  to  get  rid  of  the  obligation  to 
maintain  a  hospital  imposed  by  sect.  7  of  the  Act 
of  1867.  He  also  referred  to  the  proyisions  of  the 
Public  Health  Act  1875  (38  A  89  Yiot.  a  55). 

At  the  condusion  of  the  arguments  their  iKvd- 
ships  took  time  to  oonsider  their  judgment. 

March  7. — Their  Lordships  gaye  judgment  as 
follows : — 

The  LoBD  Ohancsllob  (Selborne).— My  Lords : 
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It  must  be  asenmed  for  the  present  purpose  that 
the  smallpoz  hospital  which  the  appellants  have 
established  at  Hampstead  is  in  its  aotaal  position 
and  independently  of  the  particular  way  in  which 
it  is  conducted  necessarily  a  nuisance  to  the 
neighbours,  and  the  injuncbion  which  has  been 
granted  by  the  order  appealed  against  is  against 
'*  using  tne  plot  of  lana  mentioned  in  the  state- 
ment of  claim  and  buildings  thereon  as  an  hospital 
for  smallpox  or  any  other  infections  or  contagious 
disorders  in  such  manner  as  to  create  a  nuisance 
to  the  plaintiffs  or  either  of  them."  The  appel- 
lants are  therefore  obliged,  in  order  to  succeed  in 
this  app«J,  to  prove  that  they  have  statutory 
authority  to  create  a  nuisance  for  the  purpose  of 
and  as  mcidental  to  the  maintenance  of  a  small- 
pox hospital  in  this  place.  The  appellants  say 
that  such  authority  has  been  giren  to  them  by 
the  5th,  7th,  and  15th  sections  of  the  Metropolitan 
Poor  Act  1867,  and  by  orders  of  the  Poor  Law 
Board  made  pursuant  thereto.  As  far  as  the  orders 
of  the  Poor  Law  Board  are  concerned,  they  did  un- 
doubtedly direct  the  appellants  to  purchase  the 
land  in  question  at  a  specified  price,  and  to  build 
upon  it  an  asylum  for  tne  reception  of  poor  per- 
sons infected  with  or  suffering  from  fever  or 
smallpox,  and  I  assume  that  the  building  as 
erected  and  fitted  up  on  that  land  is  in  strict  ac- 
cordance with  plans  which  the  Poor  Law  Board 
has  i)resoribed  or  approved.  The  statute  when 
examined  is  found  to  confer  in  general  terms 
powers  extending  over  a  rather  wide  range  of 
subjects.  So  far  as  relates  to  an  hospital  or 
afiyfnm  of  this  particular  kind,  there  is  nothing  in 
it  mandatory  or  imperative.  Everything  which  it 
necessarily  requires  may  be  done,  thou^  no  such 
hospital  should  ever  or'  anywhere  be  Mtablished. 
The  5th  section  says,  that  "  asylums  to  be  sup- 
ported and  managed  according  to  this  Act  may  be 
provided  under  this  Act  for  reception  or  relief 
of  the  sick,  insane,  or  infirm  or  other  class  or 
classes  of  the  poor  chargeable  in  unions  or 
parishes  in  the  metropolis."  .  The  6th  section 
authorises  the  formation  of  districts,  and  the  7th 
requires  that  in  each  district  so  formed,  **  there 
shall  be  an  asylum  or  asylums  as  the  Poor  Law 
Board  from  time  to  time  by  order  direct,"  leaving 
the  olass  of  poor  persons  for  whom  any  such 
asylum  may  l)e  provided  entirely  open.  The  15th 
section  enables  the  Poor  Law  Board  from  time  to 
time  by  order  to  direct  ithe  managers  **  to  pur- 
chase or  hire  or  to  build  and  (in  either  case)  to  fit 
up  a  building  or  buildings  for  the  asylam  of  such 
nature  and  size  and  according  to  such  plan  and  in 
such  manner  as  the  Poor  Law  Board  think  fit," 
and  the  managers  are  required  to  carry  such 
directions  into  execution.  Subsequent  clauses 
put  the  arrangements  and  conduct  of  any  such 
asylum  under  the  superintendence  of  the  Poor 
Law  Board.  No  compulsory  power  is  given  to 
acquire  land  or  ai^  interest  in  land  for  any  asylum 
purposes.  The  Lands  Clauses  Acts  are  indeed 
incorporated  by  sect.  52,  but  sect.  53  expressly 
provides  that  so  much  of  those  Acts  as  relates  to 
the  purchase  of  land  otherwise  than  by  agree- 
ment, shall  not  be  put  in  force  except  for  certain 
purposes  not  including  these  asylums.  It  appears 
moidentally  from  sect.  69  (which  provides  for  the 
repayment  of  certain  expenses  therein  specified 
out  of  the  oommon  poor  fund)  that  asylums  might 
be  "  speciaUy  provided  under  this  Act  for  patients 
suffering  from  fever  or  smallpox,"  but  except  in 


that  way  and  from  the  fact  that  the  general  cate- 
gory of  "  sick "  necessarily  includes  patients 
suffering  from  any  kind  of  disease,  there  is  no 

S revision  in  the  Act  as  to  contagious  or  infectious 
isorders.    If  express  words  or  necessary  implica- 
tion and  intendment  must  be  shown  in  order  to 
authorise  the  Poor  Law  Board  or  any  managers  of 
an  asylum  to  create  a  nuisance  in  the  exercise  of  the 
discretionary  powers  given  to  them,  I  can  find 
none  in  the  statute.    The  result  is  (1)  that  this 
Act  does  not  necessarily  require  anything  to  be 
done  under  it  which  might  not  be  done  without 
causing  a  nuisance ;  (2)  that  as  to  those  things 
which  may  or  may  not  be  done  under  it,  there  is 
no  evidence  on  the  face  of  the  Act  that  the  Legis- 
lature supposed  it  to  be  impossible    for  any  of 
them  to  be  done  (if  they  were  done  at  all)  some- 
where and   under   some  circumstances  without 
creating  a  nuisance ;  and  (3)  that  the  Legislature 
has  manifested  no  intention  that  any  of  these 
optional  powers  an  to  asylums  should  be  exercised 
at  the  expense  of,  or  so  as  to  interfere  with,  any 
man's  private  rights.    The  only  sense  in  which 
the    Legislature  can   be  properly  said  to  have 
authorised  these  things  to  be  done  is,  that  it  has 
enabled  the  Poor  Law  Board  to  order,  and  the 
managers  to  do  them  if  and  when  and  where  they 
can  obtain  by  free  bargain  and  contract  the  means 
of  doing  so.    If  the  Legislature  had  authorised 
some  compnlsoiy  interference  with  private  rights 
of  property  within  local  limits  which  it  might 
have  thought  fit  to  define  for  the  purpose  of 
establishing  this  asylum,   to    be   used    for   the 
reception  of  patients  suffering  from  smallpox  or 
other  infectious  disorders,  and  had  provided  for 
compensation  to   those  who   might    be  thereby 
injuriously  affected  (in  such  cases  and  under  such 
conditions    as    it   might  have   prescribed),    the 
present  case  might  have  been  Uke  Bex  v.  Pease 
and  Hammersmith  liaibwwy  Company  v.  Brand, 
No  person  outside  the  statutory  line   of  com- 
pensation, even  if  the  use  of  the  asylum  in  the 
manner  authorised  by  the  statute  had  been  pro- 
ductive of  serious  damage  to  him,  could  then 
have  obtained   any  relief    or  remedy  upon  the 
footing  that  what  the  statute  authorisea  was  a 
legal  nuisance  to  himself  or  an  actionable  wrong. 
Bot  the  case  is  different  when  (as  here)  no  inter- 
ference at  all  with  any  private  rights  is  authorised, 
and  no  place  or  limit  of  space  is  defined  within 
which  the  establishment  of  such  an  asylam  is 
made  lawful.    Neither  the  Poor  Law  Board  nor 
the  managers  could  for  this  purpose  have  taken  a 
single  foot  of  ground,  or  have  interfered  with  any 
the  most  insignificant  easement  against  the  will 
of  the  plaintiffs  or  of  any  other  person  to  whom 
such  land  or  easement  might  belong.    No  line  is 
here  drawn  by  the  Legislature  between  interests 
which  are  and  interests  which  are  not  proper 
subjects  for  compensation.    Under  these  circum- 
stances, I  am  clearly  of  opinion  that  the  Poor 
Law  Board  and  the  managers  had  no  statutory 
authority  to    do   anything   which   might   be   a 
nuisance  to  the  plaintiffs  without  their  consent. 
I  therefore  move  your  Lordships  to  affirm  the 
judgment  of  the  court  below  and  dismiss  this 
appeal. 

Lord  BLACKBtTBN. — My  Lords :  In  this  case  the 
respondents,  who  were  the  plaintiffs  below,  claimed 
in  their  writ  damages  for  a  nuisance  arising  from 
the  use  by  the  defendants  of  their  hospital,  at 
Hampstead,  for  smallpox  and  other  infectious  and 
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contagions  diseases,  and  for  cansin^  the  assem- 
blage in  the  neighbourhood  of  the  plaintiffs' 
property  of  large  numbers  of  persons  suffering 
from  smallpox  or  other  infectious  and  contagious 
diseases,  or  having  been  recently  in  contact  with 
persons  so  suffering,  and  from  offensive  smells 
and  noises  arising  from  the  said  hospital,  and  they 
asked  for  an  injunction  to  restrain  tne  defendants 
from  using  the  said  hospital  as  an  hospital  for 
patients  suffering  from  smallpox  or  other  in- 
fectious and  contagious  diseases.  The  case  came 
on  for  trial  before  Pollock,  B.,  when  it  was  agreed 
that  the  amount  of  damages  should  be  referred. 
He  asked  the  jury  five  questions,  which  with  their 
answers  were  as  follows :  First,  Was  the  hospital 
a  nuisance  oocasioning  damage  to  the  plaintiffs  or 
either,  and  which  of  them  per  se  ?  Secondly,  Or 
by  reason  of  the  patients  coming  to  or  going  from 
the  hospital?  Answers  first  and  second:  It 
was  a  nuisance  to  each  of  the  plaintiffs  per  m,  and 
by  reason  of  the  patients  coming  to  or  going  from 
the  hospital.  Thirdly,  Assuming  that  the  defen« 
dants  were  by  law  entitled  to  erect  and  carry  on 
an  hospital,  did  they  do  so  with  all  proper  and 
reasonable  care  and  skill  with  reference  to  the 
plaintiffs'  rights  P  A. :  No.  Fourthly,  Assuming 
that  the  defendants  were  by  law  entitled  to  erect 
and  carry  on  this  hospital,  did  they  do  so  with 
proper  and  reasonablo  care  and  skill  with  refer- 
ence to  the  plaintiffs'  rights  P  A :  No.  Fifthly, 
Did  the  defendants  use  proper  care  and  skill  with 
reference  to  ambulances?  A:  No;  we  consider 
the  ambulances  ought  to  have  been  disinfected 
before  leaving  the  hospital.  On  these  findings 
Pollock,  B.  gave  judgment  for  the  plaintiffs,  and 
afterwards  granted  an  injunction,  not  in  the  terms 
prayed  for,  but  only  against  using  the  hospital  in 
such  a  manner  as  to  create  a  nuisance  to  the 
plaintiffs  or  either  of  them.  The  defendants 
below,  the  now  appellants,  gave  notice  of  appeal 
against  this  judgment.  They  also  obtained  in 
the  Queen's  Bench  Division  a  rule  which  was 
made  absolute  for  a  new  trial  and  for  dissolving 
the  injunction,  costs  reserved  till  after  the  new 
trial.  Against  this  rule  the*  plaintiffs  appealed. 
The  cross  appeals  were  heard  together  in  the 
Court  of  Appeal,  when  the  order  of  the  Queen's 
Bench  Division  was  varied.  Against  this  the 
defendants  appealed  to  this  House,  and  this 
haa  been  called  Appeal  No.  1.  The  defen- 
dants' appeal  against  the  judgment  of  Pollock, 
B.  was  dismissed  with  costs.  Against  this 
the  defendants  appeal,  and  this  has  been 
called  Appeal  No.  2.  The  point  on  which 
the  defendants  principally  relied  in  the  Appeal 
No.  2  was,  that,  as  they  contended,  the 
Legislature  had,  by  the  Metropolitan  Poor  Law 
Act  1867,  authorised  the  erection  and  main- 
tenance of  asylums  for  the  reception  of  the  sick 
poor  chargeable  in  the  metropolis,  and,  with  that 
object,  given  power  to  the  Poor  Law  Board  to 
make  the  metropolis  into  a  district,  and  to  create 
a  corporation,  to  be  called  the  Managers  of  the 
Metropolitan  Asylums  District,  who  were  bound 
to  obey  the  directions  of  the  Poor  Law  Board ; 
that  the  defendants  were  duly  created  by  orders 
of  the  Poor  Law  Board ;  that  all  they  had  done  in 
making  and  maintaining  the  hospital  was  bond  fide 
done  in  obedience  to  the  directions  of  the  Poor 
Law  Board  and  the  Local  Government  Board, 
which  has  since  been  substituted  for  the  Poor  Law 
Board;    and  their   contention   was,    that,    even 


if  the  maintenance  of  this  hospital  was  a 
nuisance  to  the  plaintiffs  as  owners  and  ooonpiers 
of  adjoining  property,  such  that  if  it  had  been 
maintained  by  private  persons  the  plaintiffs  woald 
have  been  entitled  to  relief,  the  Legislature  has 
thought  fit  for  the  public  good  to  deprive  them  of 
that  relief.  This  is  a  question  of  great  public  im- 
portance. It  has  been  judged  better  to  detemnne 
this  question  first.  In  order  to  raise  this  question, 
it  must  be  assumed  that  the  maintenance  of  this 
hospital  on  this  plot  of  ground  for  the  reception 
of  so  large  a  boay  of  smallpox  patients  is  neces- 
sarily a  nuisance  to  the  adjdning  ooonpiers.  Bat 
this  must  be  without  prejudice  to  the  oontention 
of  the  defendants  that  the  first  two  findings  of 
the  jury  were  not  satisfactory.  And  it  moat  also 
be  without  prejudice  to  the  oontention  of  the 
plaintiffs  that,  even  if  the  oonstmotion  of  the  Act 
be  what  the  defendants  contend  and  the  plaintiffs 
deny,  still  that  the  ansvrers  of  the  jury  to  the  Srd, 
4th,  and  5th  questions  of  the  judge,  ifsatisfaotorily 
obtained,  would  entitle  the  plaintiffs  to  some 
relief.  I  now  proceed  to  the  diaonsaion  of  the 
question  thus  raised.  I  think  that  the  case  d 
The  HammeramUh  Bailway  v.  Br<Mnd  (L.  B.  4  H. 
of  L.  171),  in  your  Lordships'  House,  settles  beyond 
controversy  that,  where  the  Legislature  directs 
that  a  thin^  shall  at  all  events  be  done,  the  ddng 
of  which,  if  not  authorised  by  the  Legislature, 
would  entitle  any  one  to  an  action,  the  right  of 
action  is  taken  away.  It  is  enongh  to  say  that 
such  was  the  unanimous  decision  of  this  House, 
but  the  reason  briefly  given  by  Lord  Oaima  seems 
indisputable.  It  is  a  redactio  ad  absurdum  to 
suppose  it  left  in  the  power  of  the  person  who 
had  the  cause  of  action  to  obtain  an  injundaoD, 
and  so  prevent  the  doing  of  that  which  the  LeuBis- 
lature  mtended  to  be  done  at  all  events.  The 
Legislature  has  very  often  interfered  with  the 
rights  of  private  persons,  but  in  modem  times 
it  has  generally  given  compensation  to  those 
injured ;  and,  if  no  compensation  is  given,  it 
affords  a  reason,  though  not  a  condusive  one,  for 
thinking  that  the  intention  of  the  Legislature  Wss 
not  that  the  thing  should  be  done  at  aU  events, 
but  only  that  it  should  be  done  if  it  could  be  done 
without  injury  to  others.  What  was  the  intention 
of  the  Legislature  in  any  partioular  Aot  is  a  ques- 
tion of  the  construction  of  the  Act.  Before  con- 
sidering the  terms  of  the  Metropolitan  Poor  Ax^ 
1867,  it  may  be  as  well  to  consider  what  was  the 
state  of  the  law  before  it  was  passed.  The 
successive  Poor  Law  Acts  had  given  powers  for 
the  relief  of  the  poor  chargeable,  ana  power  to 
raise  money  for  those  purposes,  and  a  series  of 
enactments  had  given  powers  to  purchase  sites  fat 
workhouses,  and  to  lodge  and  maintain  the 
chargeable  poor  in  those  workhouses,  and  to  raise 
money  for  that  purpose.  Those  who  had  the 
management  of  such  workhouses  had  thus  the 
charge  of  a  number  of  persons  assembled  together 
under  circumstances  that  made  it  very  lilrely  that 
there  should  be  sickness,  and  often  contagious 
sickness,  among  them.  I  can,  however,  fii3  no 
words  in  any  of  the  Acts  prior  to  1844  alluding  to 
that  likelihood.  There  are  a  few  words  in  the 
Poor  Law  Amendment  Aot  1844,  in  the  preamble 
to  sect.  4,  that  show  that  the  attention  of  those 
who  framed  that  Act  had  been  called  to  the  likeli- 
hood of  infectious  disorders  being  oommnnicsted 
to  the  inmates  in  a  workhouse ;  but  there  was  im> 
provision  before  the  passing  of  the  Metropoli- 
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ton  Poor  Act   1867|   casting   on  the   managers 
of  a  workhoase   any  special  duties   as   to  the 
management  of  the  sick  poor,  nor  any  power  to 
raise  Itinds  for  any  expenoitare  incorred  for  sach 
an   object   farther    than    it    was   involved    in 
the  maintenance  of  the  persons  chargeable.    It 
seems  that  the  Legislature  lefb  the  managers  of  a 
workhonse  subject  to  the  dudes  which  the  common 
law  oast  upon  those  having  tiie  charge  of  others, 
and  did  not  see  the  necessity  for  providing  them 
with  extraordinary  powers,  or  with  the  means  of 
raisinff  funds  for  extraordinary  expenses.    Those 
who  have   the  charge  of  a  sick  person,  if  he  is 
helplees  (whether  the  disease  be  infectious  or  not), 
are,  at  common  law,  under  a  legal  obligation  to  do, 
to  the  best  of  their  abilitv,  wlmt  is  necessary  for 
the  preservation  of  the  sick  person.    And  the  sick 
person,  if  not  helpless,  is  bound  to  do  so  for  his 
own  Sidce.    When  the  disease  is  infectious,  there 
is  a  legal  obligation  on  the  sick  person,  and  on 
those  who  have  the  custody  of  him,  not  to  do  any* 
thing  which  can  be  avoided  which  shall  tend  to 
spread  the  infection,  and,  if  either  do  so,  as  by 
bringing  the  infected  person  into  a  public  thorough- 
fare, it  IS  an  indictable  offence,  though  it  will  be 
a  defence  to  an  indietment  if  it  can  be  shown  that 
there  was  a  sufficient  cause  to  excuse  what  is 
primd  facie  wrong:    {Bex  v.  Burnett,  4  M.  & 
S.    272.)      To    take    an    extreme   case,    if    a 
lioase   In  which  ^  a  person  ill   of  an   infectious 
disorder  lay  bedridden  took  fire,  and  it  was  neces« 
eary  to  choose  whether  the  sick  person  was  to  be 
left  to  perish  in  the  flames,  or  to  be  carried  out 
through  the  crowd  at  the  risk  or  even  the  certainty 
of  infecting  some  of  them,  no  one  could  suppose 
that  those  who  carried  out  the  sick  person  could 
be  punishable,  and  probably  a  much  less  degree  of 
necessity  might  form  an  excuse,  but  still  some 
excnseis  required.    It  is  not  necessary  here  to 
determine  what  constitutes  a  sufficient  excuse. 
Wh^re    those    who    have    the   oastody   of  the 
person  sick  of  an  infectious  disorder  have  not  the 
means  of  isolating  him  from  the  other  inmates, 
which  is  very  commonly  the  case  with  the  poor, 
and  consequently  those  other  inmates  and  the 
neighbours  are  exposed  to  the  risk  of  infection,  I 
think  the  inability  to  isolate  him  would  form  a 
sufficient  excuse  to  be  a  defence  to  any  indict- 
ment ;  and,  I  think  also,  though  I  am  not  aware 
of  any  authority  on  the  subject,  that  the  neigh- 
bours could  not  maintain    any   action   for   the 
damage  which  they  would  in  such  a  case  sustain 
from  the  proximity  of  the  infected  person,  it  being  a 
necessary  incident  to  the  use  of  property  for  habi- 
tations in  town  that  contagious  sickness  may  befall 
their  neighbours.    If  those  who  have  the  charge 
of  the  infected  person  have  the  means  of  isolating 
him  on  the  spot,  they  certainly  do  well  to  use 
them ;  and  if  it  cannot  be  done  on  the  spot,  and 
they  can  either  by  their  own  means,  or  by  the  aid 
of  charitable  persons  who  have  erected  an  hospi- 
tal»  find  a  place  where  he  can  be  isolated  so  as  to 
avoid  the  risk  of  infection,  they  will  do  well  to  use 
the  means.    I  do  not  mean  to  express  any  opinion 
as    to   whether  at  common  law  they  would  or 
would  not  be  responsible  for  not  doing  so;  but 
there  is  no  authority,  and  I  think  no  principle, 
for   saying  that  they   are  justified  in  removing 
him  to  a  place  where  the  neighbours  would  be 
exposed  to  contagion,  though  it  may  be  that  those 
neighbours  would  be  fewer  in  number  than  the 
neighbours  of  the  spot  where  the  infection  broke 


out,  nor  for  saying  that  if  that  was  done  and  the 
contagion  was  such  as  to  amount  to  a  real 
nuisance  those  neighbours  might  not  maintain  an 
action,  and  obtain  an  injunction  to  protect  them- 
selves against  the  importation  of  foreign  infection. 
For  though,  as  I  have  already  said,  I  think  it  an 
incident  to  the  use  of  a  habitation  in  a  town  that 
the  occupier  must  bear  the  necessary  risks  of  the 
inmates  of  neighbouring  habitations  falling  ill  of 
a  contagious  disease,  I  do  not  think  it  an  accident 
tiiat  he  is  to  submit  to  his  neighbours  wilfully, 
though  for  very  laudable  motives,  and  not  mafi- 
cionsly,  bringing  in  contagion  where  it  did  not 

greviously  exist,  if  the  effect  is  not  merely  to  alarm 
im  but  to  injure  him.  This,  I  think,  is  borne 
out  by  the  decisions  on  the  subject  of  inoculation. 
Inoculation  was,  it  is  well  known,  introduced  into 
this  country  in  the  early  part  of  the  eighteenth 
century.  It  consisted  in  artificially  communicat- 
ing the  smallpox  in  such  a  manner  that  the  patient 
took  it  in  a  veiy  mild  form,  but  was  as  much  a 
source  of  infection  to  others  as  if  the  disease  had 
been  taken  in  the  natural  manner.  The  introduc- 
tion of  the  practice  was  vehementlv  opposed.  Li 
1752  a  case  came  before  Lord  Harawicke  whioh  is 
reported  in  two  reports  (Bamei  v.  Baker,  1  AmbL 
158 ;  Anon.  8  Atk.  750).  I  collect  from  the  two 
reports  that  it  was  proposed  by  private  persons 
to  erect  a  building  in  Goldbath  Fields  to  be  used 
as  an  hospital  for  the  reception  of  persons  ill  of 
the  smallpox,  and  also  for  the  reception  of  persons 
who  were  there  to  be  inoculated.  The  plaintiff 
was,  it  appears,  owner  of  building  land  in  the 
neighbourhood,  and  save  evidence  (of  what  seems 
very  probable)  that  the  fears  of  infection  from  the 
proposed  hospital  greatly  deteriorated  the  letting 
value  of  his  property.  Lord  Hardwicke  refused 
to  grant  an  injunction,  saying,  what  is  undoubtedly 
law,  that  loss  /urising  from  the  fears  of  mankind 
though  reasonable,  would  not  create  a  nuisance  at 
law,  and  that  before  he  could  grant  an  injunc- 
tion, he  must  be  satisfied  that  what  was  proposed 
to  be  done  would  be  a  legal  nuisance  affecting 
the  plaintifi^s  private  rights.  He  is  reported  in^ 
Ambler  to  have  said  that  he  thought  such  a  oharitv' 
was  likely  to  prove  of  great  advantage  to  mankind, 
such  an  hospital  must  not  be  far  from  a  town, 
because  those  that  are  attacked  with  that  disorder 
in  "  a  natural  way  may  not  be  in  a  condition  to  be 
carried  far."  This  I  think  very  true,  and  it  is  to 
be  borne  in  mind  when  construmg  the  Act  now  in 
question.  Lord  Hiardwicke  seems  to  have  decided 
that  the  plaintiff  made  out  no  nuisance  to  his  pri- 
vate rights,  and  that  even  if  the  maintenance  of  a 
place  for  the  artificisJ  propagation  of  smallpox  was 
mdictable,  which  seems  not  to  have  becoi  Lord 
Hardwicke's  opinion,  that  was  a  public  and  not  a 
private  nuisance.  In  Bex  v.  Sutton  (4  Burr.  2116), 
in  1767,  it  was  held  that  an  indictment  for  main- 
taining a  houRe  for  inoculating  for  the  smallpox 
was  not  so  plainly  bad  as  to  be  quashed  on  motion. 
This  is  all  that  appears  from  the  report,  but  fh>m 
what  Lord  Ellenborough  says  in  Bex  v.  VantandiUo 
(4  M  &  S.  73)  it  would  appear  that  there  had  been 
much  more  discussion  at  the  time.  In  Bex  y. 
BumeU  (4  M.  &  S.  272),  in  1815,  it  was  decided 
that  though  inoculation  for  the  smallpox  may  be 
practised  lawfully  and  innocentlv,  yet  it  must  be 
under  such  guards  as  not  to  endanger  the  public 
health  by  communicating  this  infectious  disease. 
And  I  think,  by  necessary  inference,  it  follows 
that  to  gather  together  in  one  spot  patients  suffer- 
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ing  from  infections  disease  is  lawfol,  bnt  it  mast  be 
under  such  gnards  as  not  to  endanger  the  pablic 
health  by  commnnicating  this  infections  disease,  and 
as  it  seems  to  me,  as  not  to  prudnce  injury  to  the 
rights  of  the  owners  of  adjoining  property  by 
prodnoing  a  nuisance  to  it.  If  this  be  a  correct 
▼lew  of  the  law,  it  is  obvious  that,  howeyer  de- 
sirable it  might  be  to  erect  and  maintain  asylums 
for  the  reoeption  of  the  sick  poor,  it  could  not  be 
done  by  any  parochial  authorities  unless  the 
authority  of  rarliameni  was  obtained  for  raising 
funds  for  the  purpose  of  authorising  a  public 
body  to  obtain  a  site  for  the  asylum;  and  the 
Metropolitan  Poor  Aot  1867  certainly  created 
such  a  body,  and  gave  it  powers  to  raise  money, 
and  without  further  powers  this  body  could  erect 
an  asylum  provided  it  was  done  in  such  a  manner 
as  neither  to  endanger  the  public  health  nor  to 
form  a  nuisance  to  private  property.  It  is,  for  the 
reason  given  by  Iiord  Hardwicke,  necessary  that 
the  site  of  such  an  asylum  should  be  not  fiar  from 
the  places  where  the  patients  ff^i  sick,  and  conse- 
quently in  the  case  of  the  metropolis  in  an  in- 
habited district.  I  wish  to  express  myself  without 
prejudice  to  what  I  suppose  will  l>e  one  of  the 
points  to  be  decided  in  the  Appeal  No.  1.  If  it 
DC  the  fact  that  such  an  asylum  must  be  a 
nnisanoe  unless  on  a  site  so  extensive  as  to  keep 
all  habitations  at  a  considerable  distance,  it  may 
be  that  such  a  site  cannot  be  obtained  at  all  in  the 
neighbourhood  of  the  metropolis,  or  only  at  a  cost 
■o  enormous  as  to  make  it  practically  impossible. 
If  this  is  the  case  it  might  be  for  the  consideration 
of  the  Legislature  whether  the  certain  danger  of 
infection  from  leaving  the  infections  sick  paupers 
where  they  fell  ill  exceeded  that  which  would  arise 
from  a  well- regulated  hospital  in  another  place  to 
such  an  extent  that  it  was  for  the  public  benefit 
that  this  latter  risk  should  be  run,  and,  whether 
the  rights  of  owners  of  property  liiere  should 
stand  in  the  way  of  sucn  a  public  benefit  or 
should  be  made  to  give  way  with  or  without  com- 
pensation. In  the  Metropolitan  Poor  Act  1867 
there  are  provisions  (sects.  16, 16, 17, 18,  21,  and 
28)  putting  everything  under  the  control  of  the 
Poor  Law  Board,  and  thus  affording  a  considerable 
and  probably  a  snfScient  security  t£at  any  asylum 
made  under  that  Act  should  l>e  a  well-regulated 
asylum,  and  should  not  be  made  in  any  place 
unless  the  Poor  Law  Board  thought  it  a  fit  place. 
But  the  question  as  I  think  is  wheUier  there  is  an 
intention  shown  on  the  part  of  the  Legislature  to 
authorise  the  erection  of  an  asylum  where  it  is  a 
nuisance  to  owners  of  the  adjoining  property  if 
the  Poor  Law  Board  thought  it  a  fit  place,  either 
mistakenly  thinking  the  asylum  would  be  no 
nuisance  there,  or  perhaps,  nghtly  thinking  that 
there  was  no  other  place  in  which  it  could  be 
erected  without  being  a  greater  nuisance  than  if 
erected  there.  It  is  clear  that  the  burthen  lies  on 
those  who  seek  to  establish  that  the  Legislature 
intended  to  take  away  the  private  rights  of  indi- 
▼idnals  to  show  that  by  express  words  or  by 
necessary  implication  such  an  intention  appears. 
There  are  no  express  words  in  this  Act,  and  I 
think  the  weight  of  argument  is  rather  against 
than  in  favour  of  such  an  implication.  There  is 
no  power  given  to  take  land  for  a  site  otherwise 
than  by  agreement.  For  though  the  Lands 
Glanses  Acts  are  incorporated  by  sect.  52,  yet  by 
sect.  53  so  much  of  the  Lands  Clauses  Acts  as  re 
lates  to  the  purchase  of  lands  otherwise  than  by 


agreement  shall  not  be  put  in  force  except  for  the 
puxpose  of  enlarging  an  existing  workhouse.   The 
asylum,  under  this  Act,  must  therefore  be  either 
made  by,  under  sect.  18,  converting;  a  workhouse 
into  an  asylum,  which  is  not  the  present  case,  qb 
by  erecting  one  on  land  purchased  or  hired  by 
M[reement.    In  Olowea  v.  Staffordshire  Potteries- 
Waterworks    Company    (L.    Bep.    8    Ch.   126) 
Mellish,  L.J.  says:   "If  no  compulsory  powers^ 
were  given  for  the  purpose  of  purchasing  landa 
upon  which  the  works  were  to  be  built,  it  certainly 
seems    extraordinary   that    compulsory   powers 
should  be  given  to  take  away  the  rights  of  other 
persons  who  have  rights  in  the  nature  of  ease- 
ments over  the  lands  so  purchased."     He  was 
discussing  the  question  whetber  the  party  grieved 
retained  his  right  to  an  injunction  or  was  com- 
pelled to  seek  for  compensation.    In  the  Metro- 
politan Poor  A6t  1867,  there  is  no  oompensatum 
given,  and  the  question  is,  whether  the  purchase 
by  agreement  of  the  site  for  the  asylum  gave  the 
defendants  power  without   compensation  to  do 
what  would  have  been  a  wrong  to  the  plaintiffs  if 
done  by  the  former  owners,  which  adds  additional 
force  to  the  argument  of  Mellish,  L. J.  when  ap- 
plied to  the  construction  of  this  Act.    It  is  true 
that  in  sect.  7  it  is  said  that "  for  each  district 
there  shall  be  an  asylum  or  asylums  as  the  Poor 
Law  Board  from  time  to  time  direct."    But  the 
construction  of  that  is,  I  think,  only  that  the 
managers  shall  make  such  asylums  in  obedience 
to  the  order  of  the  Poor  Law  Board,  if  they  can  do 
so  by  exercise  of  the  powers  given  them,  and  not 
to  say  that  they  must  make  them  at  all  events,  so 
as  to  give  them  additional  powers  to  make  the 
asylums  by  taking  lands  or  injuriously  affecting 
lands  otherwise  than  by  agreement.    I  am  sen- 
sible of  the  great  difficulty  that  there  may  be  in 
finding    sites    for  asylums   under    this  Act,  or 
hospiUJs  under  Uie  PubUc  Health  Aot  1875,  sect. 
131,  unless  further  powers  be  given,  bnt  that  must 
be  for  the  consideration  of  the  Legislature.    1  do 
not  understand  that  any  other  point  is  raised  (Hi 
the  Appeal  No.  2,  and  if  your  Lordships  take  this 
view  or  the  construction  of  the  Metropolitan  Poor 
Act  1867, 1  think  it  will  follow  that  the  Appeal 
No.  2  should  be  dismissed  with  costs. 

Lord  Watson. — My  Lords :  The  only  question 
falling  to  be  determined  in  this  appeal  is  whether, 
on  the  assumption  that  the  first  and  second  find- 
ings of  the  jury  are  well  founded,  the  respondente 
are  entitled  to  have  an  injunction  restraming  the 
appellants  from  usinff  a  building  erected  by  them 
at  Hampstead  as  an  hospital  for  the  reoeption  and 
treatment  of  persons  suffering  from  sniallpox  or 
other  infectious  disease,  to  Uie  nuisance  of  the 
appellants,  and  also  to  recover  damages  from  the 
appellants  in  respect  of  the  injury  which  they 
have  thereby  sustained.  The  first,  and,  according 
to  the  view  which  I  take  of  the  case,  the  moie 
important  of  these  two  findings  is  to  the  effect 
that  the  **  hospital  was  a  nuisance  per  se,  occasion- 
ing damage  to  the  plaintiffs  (respondents)  and  eaob 
of  them."  By  these  words  I  understand  the  jory 
to  affirm  that  the  hospital  which  the  appellantB 
have  built  upon  the  site  acquired  by  them  with  a 
view  to  its  erection,  cannot  be  used  for  the  reoep- 
tion and  treatment  of  persons  suffering  from 
smallpox  without  creating  a  substantial  nuisance 
to  Uie  respondents  as  owners  of  certain  neigh- 
bouring properties.  I  think  it  may  be  matter  of 
reasonable  inference,  from  the  tonus  of  the  fiodiDg, 
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that  nnisance  would  neoessarily  be  occasioned  to 
the  respondents  bv  the  nse  of  any  hospital  for  the 
special  aocommooation  of  smallpox  patients  on 
the  same  site,  and  similar  in  sice  and  character  to 
that  which  the  appellants  have  built.  Bat  I  do 
not  nnderatand  the  jury  thereby  to  affirm  the 
impossibility  of  erecting  and  using  an  hospital  for 
the  treatment  of  smallpox  on  a  lesser  scale,  and 
according  to  a  different  plan,  upon  the  site  in 
question,  or  the  impossibility  of  procuring  else* 
where  a  suitable  site  upon  which  an  hospital  of 
•the  same  plan  and  dimensions  with  that  com- 
plained of  mi^ht  be  erected  and  so  used,  without 
•creating  a  nuisance  in  either  case.  The  second 
&Lding  of  the  jury  affirms,  that  "  nuisance  was 
occasioned  to  the  respondents  by  reason  of  the 
patients  going  to  or  coming  from  the  hospital." 
The  precise  meaning  the  jury  intended  to  convey 
tj  that  findiufj^  may  be  doabtful.  It  may  signify 
that,  in  the  opinion  of  the  jury,  the  conveyance  of 
fimaUpox  patients  to  and  from  the  hospital  would 
of  itself,  and  in  all  circumstances,  occasion 
nuisance,  althougJi  they  might  be  treated  within 
ite  walls  without  creating  any  nuisance.  Or  it 
may  simply  mean  that  the  provision  made  by  the 
appellants  for  the  entrance  and  exit  of  patients 
was  defective,  and  that  the  nuisance  thereby  oc^a- 
sioned  might  be  obviated  by  the  adoption  of  a 
better  arrangement.  Owing  to  the  shape  in 
which  this  appeal  comes  before  the  House,  I  have 
no  means  of  ascertaining  for  myself  the  true 
import  of  the  finding,  and  the  parties,  as  I  under- 
stood, were  not  at  one  upon  the  point.  But  in 
the  view  which  I  have  taken  of  the  legal  conse- 
quenoes  of  the  first  finding,  the  second  appears  to 
me  to  be  immaterial,  whatever  its  true  meaning 
may  be.  ^  I  consider  myself  bound  to  assume  that 
the  verdict  of  the  jury  was  given  according  to  the 
&ct8  and  in  terms  of  the  law,  as  correctly  stated 
by  the  presiding  judge.  I  understood  that  so 
much  was  conceded  by  the  counsel  for  the  appel- 
lants, and  that  their  argument  was  address^  to 
the  House  on  the  footing  that  the  building  which 
the  appellants  have  erected  at  Hampstead  cannot 
be  used  for  the  treatment  of  persons  suffering 
firam  smallpox  without  occasioning  that  which  is 
both  in  fact  and  law  a  nuisance  to  the  respondents. 
In  that  case  it  seems  to  be  clear  that  if  the  appel- 
lants acted  in  a  private  capacity,  and  without 
legislative  sanction,  they  could  not  successfully 
impeach  the  judgment  of  Pollock,  B.,  confirmed 
by  the  Court  of  Appeal.  That  proposition  I  did 
not  understand  the  appellants  to  contest,  but  they 
all^e  that  in  providing  a  smallpox  hospital  at 
Hiampstead  they  did  no  more  than  carry  out  the 
orders  of  the  Local  Qovernment  Board,  and  they 
maintain  that  the  Board  had  full  power  under  the 
MetropolitanPoor  Act  1867,  to  order  the  erection 
and  use  of  the  building  for  the  treatment  of 
smallpox  irrespective  of  any  nuisance  thereby 
occasioned.  Jn  these  circumstances  it  was  rightly 
represented  on  both  sides  of  the  bar  that  the  legfd 
issue  before  the  House  depends  upon  the  construc- 
tion to  be  put  upon  the  enactments  of  the  statute 
d  1867.  But  I  think  it  expedient,  before  dealing 
with  the  enactments  of  the  statute  in  question,  to 
consider  shortly  what  kind  or  degree  of  statutory 
sanction  is  sufficient  to  justify  the  creation  of  a 
legal  nuisance.  The  judgment  of  this  House  in 
The  HammersmUh  BaUway  Oonvpany  v.  Brand 
(L.  Bep.  4  H.  of  K  171)  determines  that  where 
FbrlkuDient  has  given  express  powers  to  construct 


certain  buildings  or  works  according  to  plans  and 
specifications  upon  a  particular  site  and  for  a 
specific  purpose,  the  use  of  these  works  or  build- 
ings in  the  manner  contemplated  and  sanctioned 
by  the  Act,  cannot,  except  in  so  flsur  as  negligent, 
be  restrained  by  injunction,  although  such  use 
oonstitutes  a  nuisance  at  common  law,  and  that  no 
compensation  is  due  in  respect  of  injury  to  pri- 
vate rights  unless  the  Act  provides  for  such  com- 
pensation being  made.  Accordingly,  the  respon- 
dents did  not  dispute  that  if  the  appellants,  or  the 
Local  Qovernment  Board,  had  been,  by  the  Metro- 
politan Poor  Act,  1867,  expressly  empowered  to 
build  the  identical  hospital  which  they  have 
erected  at  Hampstead  upon  the  very  site 
which  it  now  occupies,  and  that  with  a 
view  to  its  being  used  for  the  treatment  of 
patients  suffering  from  smallpox,  the  respondents 
would  not  be  entitled  to  the  judgment  which  they 
have  obtained.  The  appellants  do  not  assert  that 
express  power  or  authority  to  that  effect  has  been 
given  by  the  Act  either  to  themselves  or  to  the 
board,  but  they  contend  that,  having  regard  to  the 
nature  of  the  public  duties  laid  upon  them  and  the 
necessities  of  the  case,  it  must  on  a  fair  construc- 
tion of  the  Act  be  held  that  the  Legislature  did 
intend  them  to  exercise  and  authorise  them  to 
exercise  such  power  and  authority  under  the 
direction  and  control  of  the  Poor  Law  Board.  I 
see  no  reason  to  doubt  that  wherever  it  can  be 
shown  to  be  a  matter  of  plain  and  necessary  im- 
plication from  the  language  of  a  statute  that  the 
Legislature  did  intend  to  confer  the  specific 
powers  which  I  have  above  referred  to,  the  result 
in  law  will  be  precisely  the  same  as  if  these 
powers  had  been  griven  in  express  terms ;  and  I 
am  disposed  to  hold  that,  if  the  Legislature,  with- 
out specifying  either  plan  or  site,  were  to  pre- 
scribe bv  statute  that  a  public  body  shall  within 
certain  defined  limits  provide  hospital  accommoda- 
tion for  a  class  or  classes  of  persons  labouring 
under  infectious  disease,  no  injunction  could  issue 
against  the  use  of  an  honpital  established  in  pur- 
suance of  the  Act,  provided  it  were  either  apparent 
or  proved  to  the  satisfaction  of  the  court  that  the 
directions  of  the  Act  could  not  be  complied  with 
at  all  without  a  nuisance.  In  that  case  the  neces- 
sary result  of  that  which  they  have  directed  to  be 
done  must  presumably  have  been  in  the  view  of 
the  Legislature  at  the  time  when  the  Act  was 
passed.  On  the  other  hand  I  do  not  think  that 
the  Legislature  can  be  held  to  have  sanctioned 
that  w£ch  is  a  nuisance  at  common  law,  except 
in  the  case  where  they  have  authorised  a  certam 
use  of  a  specific  building  in  a  specified  position, 
which  cannot  be  so  used  without  occasioning 
nuisance,  or  in  the  case  where  the  particular  plan 
or  locality  not  being  prescribed,  they  have  im- 
peratively directed  that  a  building  shall  be  pro- 
vided within  a  certain  area  and  so  used,  it  being 
an  obvious  or  established  fact  that  nuisance  must 
be  the  result.  In  the  latter  case  the  onus  in  prov- 
ing that  the  creation  of  a  nuisance  will  be  the  in- 
evitable result  of  carrying  out  the  directions  of  the 
Legislature  depends  upon  their  making  good 
these  two  propositions,  in  the  first  place  that  they 
are  bound  to  obejr  the  imperative  order  of  the 
Legislature,  and  in  the  second  plaoe^  that  they 
cannot  possibly  do  so  without  infringing  private 
rights.  If  the  order  of  the  Legislature  can  be 
implemented  without  nuisance,  they  cannot,  in  my 
opinion,  plead  Hie  protection  of  the  statute,  and. 
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on  the  other  hand,  it  is  insufficient  for  their  pro- 
tection that  what  is  contemplated  hv  the  statute 
cannot  be  done  without  nuisance,  unless  they  are 
also  able  to  show  that  the  Legislature  has  dureoted 
it  to  be  done.  Where  the  terms  of  the  statute  are 
not  imperative  but  permissive,  when  it  is  1^  to 
the  discretion  of  the  persons  empowered  to  deter- 
mine whether  the  general  powers  committed  to 
them  shall  be  put  into  execution  or  not,  I  think 
the  fair  inference  is  that  the  Legislature  intended 
that  discretion  to  be  exercised  in  strict  conformity 
with  private  rights,  and  did  not  intend  to  confer 
licence  to  commit  nuisance  in  any  plaoo  which 
might  be  selected  for  the  purpose.  To  return  to 
the  statute  upon  the  terms  of  which  the  appellants 
seek  to  jnstiry  the  nuisance  which  they  must  for 
the  purposes  of  the  present  case  be  held  to  have 
established  at  Qampstead.  The  objects  of  the  Act 
of  1867  are  various,  but  they  all  relate  to  the  relief 
of  the  ]egal  poor  within  the  metropolis,  and  include 
the  establishment  of  "  district  asylums  for  the 
reception  and  relief  of  the  sick,  insane,  infirm,  or 
other  class  or  classes  of  the  poor  changeable  in 
unions  or  parishes.'*  So  &r  as  regards  this  last 
object,  the  Act  seems  to  me  to  have  been  designed 
to  supplement,  if  not  to  supersede,  certain  pro- 
visions  of  the  7  &  8  Yict.  c.  101,  which  made  it 
lawful  for  the  Poor  Law  Commissioners,  in  the 
cases  of  London  and  each  of  five  other  large  cities 
in  England,  to  combine  parishes  and  unions  into 
districts  for  the  purpose  of  providing  and  manaff- 
ing  asylums  for  the  temporary  relief  of  the  desti- 
tute homeless  poor.  The  machinery  enacted  by 
the  statute  for  carrying  out  that  object  is  very 
similar  to  that  which  is  provided  in  regard  to 
asylums  by  the  Act  of  1867.  The  clauses  of  the 
Act  of  1867,  so  far  as  these  relate  to  asylums,  are 
not  complicated  or  ambiguous.  Sect.  5  dedJares 
in  general  terms  that  asylums  to  be  supported 
and  managed  according  to  the  provisions  of  the 
Act  **  may  be  provided  "  for  the  occupation  and 
relief  of  the  poor  or  classes  of  poor  already  men- 
tioned, and  in  furtherance  of  that  purpose  it  is 
declared  by  sect.  6  that  the  Poor  Law  Board  "  may 
from  time  to  time  "  combine  into  districts,  unions, 
or  parishes,  or  unions  with  parishes,  in  the  metro- 
polis. Bv  sect.  7  it  is  imperatively  enacted  that 
"for  such  district  there  shall  be  an  asylum  or 
asylums  as  the  Poor  Law  Board  may  from  time  to 
time  bv  order  direct."  These  enactments  are  fol- 
lowed by  clauses  which  provide  for  the  constitu- 
tion of  a  board  of  managers  for  each  district 
formed  under  the  Act.  TThen  comes  the  15th 
clause,  which  enacts  that  "  the  Poor  Law  Board 
may  from  time  to  time  by  order  direct  the  mana- 
gers to  purchase  or  hire,  or  to  build  and  (in  either 
case)  to  fit  a  building  or  buildings  for  the  asylum 
of  such  nature  and  size,  and  according  to  such  a 
plan  and  in  such  manner  as  the  Poor  Law 
Board  shall  think  fit."  I  assume  that  the  words 
of  the  preceding  clause  are  sufficient  to 
confer  by  implication  the  same  powers  in 
regard  to  the  purchase  of  a  site,  which  are 
expressly  given  in  relation  to  the  purchase  of 
a  building.  The  other  clauses  requiring  notice 
are  the  17th,  which  empowers  the  managers  to 
meet  the  expenses  incurred  in  the  execution  of 
sect.  15  by  borrowing,  on  the  security  of  the  poor 
rates  of  the  unions  and  parishes  comprehended  in 
their  district,  a  capital  sum  to  be  repaid  out  of 
these  rates  by  equal  annual  instalments  not 
exceeding  twenty,  and  also  sects.  16,  51,  52,  and 


53.  I  shall  not  examine  these  four  sections  in 
detail,  it  being  sufficient  for  the  purposes  of  this 
case  to  state  that  their  effect  is  to  give  the 
managers  powers,  first,  to  acquire  lands  snd  build- 
ings for  the  purposes  of  sect.  15  by  voluntsry 
purchase,  no  compulsory  powers  being  given 
except  "  for  the  purchase  of  lands  for  the  purpose 
of  enlarging  a  workhouse,  hospital,  or  school  exist* 
ing  at  the  passing  of  this  Act;"  seoondfy, to 
acquire  such  lands  and  buildings  by  volnntsiy 
purchase  from  persons  under  legal  incapadty; 
and,  thirdly,  to  use  certain  short  statutory  forms 
of  conveyanoe.  Such  being  the  subject  of  the 
enactments  of  the  statute  of  1867  which  have  a 
material  bearing  upon  the  present  question^  I  am 
unable  to  find  m  them  anything  to  supped  the 
plea  that  the  Legislature  thereby  intended  to 
authorise  in  any  case  the  creation  of  a  nuisanooL 
I  assume  that  the  Hampstead  Asylum  has  been 
erected  in  pursuance  of  the  Act  in  this  sense,  that 
the-  procedure  prescribed  by  the  statute  has  been 
strictly  followed  both  by  the  Local  Government 
Board,  who  now  stand  in  the  place  of  the  Poor  Law 
Board,  and  by  the  manaaers.  There  is  no  question 
as  to  the  bona  fidea  both  of  the  board  and  the 
mana((ers.  It  is  dear  that  they  acted  in  the  honest 
belief  that  all  they  did  was  for  the  benefit  of  the 
community,  and  within  their  statutory  powers. 
But  that  will  not  avail  if  the  Act  does  not  empower 
either  of  them  or  both  in  conjunction  to  erect  an 
asylum  to  the  nuisance  of  neighbouring  pro- 
prietors. These  powers  appear  to  me  to  be  from 
first  to  last  permissive,  and  not  imperatiTe. 
Whether  they  shall  be  exercised  at  all,  and,  if  so, 
to  what  extent  and  effect  their  exercise  shall  be 
carried,  is  left  to  the  discretion  of  the  Poor  Law 
Gk)vemment  Board.  No  doubt  ike  language  of 
sect,  7  is  imperative,  and  that  is  a  circumstance 
upon  which  toe  appellants  were  fairly  entitled  to 
argue  in  support  of  their  contention.  But  it  is, 
in  my  opinion,  a  oondnsive  answer  to  their  argn- 
ment  that,  in  the  first  place,  the  board  is  not  bound 
to  form  a  district ;  and  m  the  second  place,  if  they  do 
not  see  fit  to  form  a  district  in  terms  of  sect  6,  they 
are  under  no  statutory  compulsion  to  establish  an 
asylum  for  smallpox  patients  by  reason  of  the 
provisions  of  sect.  7,  but  have  ample  means  of 
satisfying  these  provisions  by  the  erection  and 
use  of  an  asylum  or  of  asylums  whioh  do  not  con- 
stitute a  nuisance  to  anybody.  So  far  as  regards  a 
smallpox  hospital  the  discretion  committed  to  the 
board  is  not  limited  to  determining  on  what  site, 
of  what  size,  and  according  to  what  plan,  it  shall 
be  built,  but  involves  the  duty  of  considering  and 
determining  whether  it  shall  oe  built  at  all.  The 
appellants  in  support  of  Uieir  construction  of  the 
Act  founded  strongly  upon  sect.  69,  sub-sect  2, 
which  provides  that  expenses  incurred  for  "  the 
maintenance  of  patients  in  any  asylum  especially 
provided  under  tnis  Act  for  patients  suffering  from 
fever  or  smallpox,"  shall  be  repaid  out  St  the 
Common  Poor  Fund.  But  that  provision  is  not 
meant  to  add  and  cannot  be  held  to  add  to  the 
powers  previously  conferred.  It  is  not  dispnted 
that  an  asylum  shall  be  provided  and  used  for  the 
treatment  of  smallpox  patients,  if  no  nuisance  is 
thereby  occasioned,  and  all  that  the  Legislatnre 
have  enacted  by  sect.  69  is  that  if  and  when  such 
an  hospital  has  been  lawfully  established  the 
expense  of  maintaining  patients  in  ic  shall  be  de- 
frayed out  of  a  common  fund  raised  by  contribn- 
tions  from  all  the  parishes  and  unions  comprised 
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in  the  district  and  not  by  the  parisheB  or  unions 
to  which  they  are  severally  chargeable.  The 
danses  in  question  belong  to  a  class  of  enactments 
of  which  abundant  examples  are  to  be  found  in 
the  Statute  Book,  the  mam  object  of  which  is  to 
legaUse  the  application  of  publio  rates  to  purposes 
which  would  otherwise  be  uUra  inres  of  the  bodies 
by  whom  these  rates  are  administered.  Such  pur- 
poses are  in  themselYes  lawful,  but  it  is  not  lawful 
to  expend  the  money  of  the  ratepayers  upon  them 
without  the  express  sanction  of  rarliament.  And 
it  appears  to  me  that,  in  making  provision  with 
regard  to  asylums  in  the  metropolis,  the  Legisla- 
tore  has  done  nothing  more  than  is  requisite  to 
place  the  authorities  to  whom  it  has  committed 
the  execution  of  that  part  of  the  Act  upon  the 
same  level  as  individuals  in  so  far  as  the  rights  of 
third  parties  are  conoemed,  but  with  the  right, 
which  individuals  have  not,  to  defray  the  cost  by 
rates  levied  from  the  public.  I  am  accordingly  of 
opinion  that  the  judgments  under  appeal  ought  to 
be  affirmed. 

Judgment  of  the  Cowrt  of  Appeal  affirtMd, 
and  appeal  diemisaed  with  eoeU. 

Solicitors  for  the  appellants,  Feio  and  Co, 
Solicitors  for  the  respondents,  Biechoff,  Bompas, 
•and  Bischoff, 

$npmz  Cflftttt  of  Intotum 

COURT    OF   APPEAL. 


SITTINGS  AT  WESTMINSTER. 

March  7, 11,  30,  and  31, 1881. 

^Before  Bbahwbll,  Bi^GOALLAT,  and  Lush,  L.JJ.) 

Clabxb  17.  Bkadlauoh.  (a) 

ParUamentary  oath — No  binding  effect  upon  con- 
science — Bight  to  affirm — 29  4"  30  Vict.  c.  19,  as,  3, 
4.  and  5—31 4-  32  Vict,  c.  72,  as,  2. 8,  and  11  -32  $• 

33  VicL  c.  68,  a,  4—33  ^  34  Vict  c.  49,  a.  1— 

34  ^  35  Vict.  c.  83,  a,  1. 

In  an  action  for  a  penalty  of  500L  for  aUting  and 
voting  in  the  Souae  of  Oommona,  after  the 
Speaker  had  been  choaen,  without  hawng  made 
and  auhaerihed  the  oath  anointed  to  he  taken  by 
memibera  of  the  Hotue,  according  to  the  ParUa- 
mentary  Oaths  Act  1866  and  the  Promiaaory 
OcUhs  Act  1868,  the  defendant  ataied  in  defence 
that  at  the  time  of  the  alleged  offence  he  waa  a 
person  who,  when  called  to  give  evidence  in  any 
€owrt  of  justice,  would  object  to  take  an  oath,  and 
upon  whose  conacience  an  oath,  if  taken,  would 
have  no  binding  effect,  ao  (U  to  be  entitled  and 
permitted  to  make  a  promiae  or  declaration,  on 
the  presiding  judge,  or  person  having  by  law 
authority  to  administer  an  oath  for  the  taking 
of  evidence,  being  satisfied  th<xt  the  taking  of  an 
oath  would  have  no  binding  effect  as  aforesaid ; 
thai  when  required  to  take  the  oath  appointed  to 
he  taken  by  members  of  the  House,  he  objected, 
and  the  House  and  the  clerk  at  the  tcbble,  being 
satiafied  that  the  taking  of  an  oath  would  home 
no  binding  effect  on  the  eor^dence  of  the  defen- 
dant, allowed  and  permitted  him  to  make  an 
affirmation,  according  to  the  above-mentioned 
Acts,  the    Evidence   Further   Amendment   Act 

■  ■—^-11  ■         ■■  ■  ii.i»      ■■■^.       I  I      ■  !■■■■-  ■^■  ■ 

(a)  itoported  by  M.  W.  McEellab  and  A.  H.  Bittleston,  Esqra., 

BarzlsterB-at-Law: 
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1869,  and  the  Evidence  Amendment  Act  1870. 
The  plaintiff  replied  that  the  defendant  was  a 
person  who,  by  want  of  religious  belief,  was  not 
entitled  to  make  and  subscribe  a  solemn  qffirmO' 
tion  by  the  said  statutes  of  1866  and  1868,  or  by 
any  other  statute  in  that  behalf. 

Held,  by  the  Q.  B.  Division  and  the  Appeal  Oowrt^ 
upon  demurrer,  that  (he  Evidence  Amend- 
ment  Acts  1869  and  1870  do  not  apply  to 
the  provisions  of  the  Parliamentary  ana  Pro- 
missory Oaths  Acts  1866  and  1868;  and  that 
the  dejmdan£s  corwpeteiwy  to  give  evidence  upon 
afHrmation  under  the  later  Acts  did  not  enable 
him  to  claim  to  affirm  instead  of  making  oath 
under  the  earlier  Acts. 

Held,  by  the  Avpeal  Oourt,  that  the  words  "  to 
be  recovered  oy  action  in  one  of  Her  Majesty's 
Superior  Courts  at  Westminster"  showed  that 
the  Orown  could  not,  and  conaequently  that  any 
peraon  could,  auefor  the  penalty. 

Held,  by  the  Appeal  Court,  that  the  atatement  of 
defence  being  bad,  no  judgm^ent  could  be  given 
on  the  demurrer  to  the  reply. 

Cboss  dbxubbsbs. 
The  statement  of  claim  was  as  follows : 

1.  The  plaintiif  is  a  snrreyor,  and  resides  at  No.  60, 
Colyeaton-cresoent,  in  the  oonnty  of  Middlesex. 

2.  The  defendant  is  a  member  of  the  House  of  Com- 
mons for  the  borough  of  Northampton. 

3.  The  defendant  on  the  seoond  day  of  Jnly  of  the  year 
1880  sat  and  voted  in  the  House  of  Commons  after  the 
Speaker  had  been  ohosen  without  having  made  and  sub- 
scribed  the  oath  appointed  to  be  taken  by  members  of 
the  House  of  Commons  according  to  the  rarliamentaiy 
Oaths  Act  1866,  as  altered  by  the  Promissory  Oaths 
Act  1868. 

4  The  plaintiff  sues  the  defendant  in  this  action  for 
the  sum  of  5001. 

The  statement  of  defenoe,  so  far  as  material, 
was  as  follows : 

The  defendant  says  that  before  he  sat  and  voted  in  the 
House  of  Commons  as  in  tiie  statement  of  claim  men- 
tioned he  made  and  subscribed  a  solemn  affirmation  in 
the  form  prescribed  by  the  Parliamentary  Oaths  Act 
1866,  as  altered  by  the  Promissory  Oaths  Act  1868. 

Further,  as  alternative  matters  of  defence  the  de- 
fendant says  that  at  the  time  of  the  committing  of  the 
alleged  offenoe  in  the  statement  of  daim  mentioned,  he 
was  a  person  who,  when  called  to  give  evidence  in  any 
oourt  of  justice,  would  object  to  take  an  oath,  and  upon 
whose  conscience  an  oath,  if  taken,  would  have  no 
binding  effect,  so  as  to  be  entitled  and  permitted  to 
make  a  promise  or  declaration,  on  the  presiding  judge 
bein^  satisfied  that  the  taking  of  an  oath  would  have  no 
bindmg  effect  as  aforesaid.  Before  sitting  and  voting 
in  ^e  said  House  of  Commons  the  defendant  made  and 
subscribed  a  solemn  affirmation  in  the  form  prescribed 
by  the  Parliamentai^  Oaths  Act  1866  as  altered  by  the 
Promissory  Oaths  Act  1868,  and  the  same  was  received 
by  the  clerk  at  the  table  of  the  said  House,  as  the  officer 
duly  appointed  and  authorised  to  administer  oaths  to 
witnesses  and  to  elected  members  of  the  said  House. 

The  defendant,  before  taking  his  seat  in  the  said  House, 
was  required  to  take  the  oath  prescribed  by  the  Parlia- 
mentary Oaths  Act  1866,  as  altered  hj  the  Promissory 
Oaths  Act  1868,  and  on  being  so  required,  objected  to 
take  the  same.  The  said  House,  and  the  clerk  at  the 
table  of  the  said  House,  being  satisfied  that  the  taking 
of  an  oath  would  have  no  binding  effect  on  the  conpcience 
of  the  defendant,  allowed  and  permitted  him  to  make  an 
affirmation  in  the  form  prescrioed  by  the  Parliamentary 
Oaths  Act  1866,  as  altered  by  the  Promissory  Oaths 
Act  1868. 

The  plaintiff  replied  as  follows : 

1.  The  plaintiff,  as  to  the  first  paracpaph  of  the  staie- 

mentof  d^ence,  admits  that  the  defendant  sat  and  voted 

in  the  House  of  Commons,  and  made  and  subscrlbod  a 

I  solemn  affirmation  as  in  the  said  first  paragraph  of  the 
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defendant's  statement  of  defence  alleged,  and  sa^  that 
he  sat  and  yoted  as  aforesaid,  snbjeot  to  any  liability  by 
statnte  for  so  sitting  and  voting  in  the  House  of  Com- 
mons, and  further,  tmit  the  defendant  was  a  person  who, 
by  want  of  religions  belief,  was  not  entitled  to  make  and 
subscribe  a  solemn  affirmation  by  the  Parliamentary 
Oaths'  Act  of  1866,  as  altered  hj  the  Promissory  Oaths 
Act  1868,  or  by  any  other  statnte  in  that  behalf. 

2.  The  plaintiff  joins  and  takes  issue  on  the  second  and 
following  paragraphs  of  the  defendant's  statraient  of 
defence,  and  on  each  of  them,  except  so  far  as  tiiey  admit 
theplaintiff's  statement  of  daim. 

The  plaintiff  also  demurs  to  the'  second  and  following 
paragraphs  of  the  defendant's  statement  of  defence,  and 
to  each  of  them,  and  says  that  the  same  are  bad  in  law 
on  the  grounds,  among  others,  sufficient  to  sustain  this 
demurrer,  that  the  Svidence  Amendment  Acts  of  18^ 
and  1870,  in  relation  to  the  terms  of  the  Act  29  A  30  Vict. 
o.  19,  as  cited  in  paragraph  4  of  ^be  statement  of  defence, 
and  elsewhere  in  the  said  defence  in  the  paragraphs 
mentioBin^  the  ssme,  are  limited  in  their  operation  to 
courts  of  justice  in  England  and  Ireland,  and  are  not 
applicable  to  the  administering  of  oaths  in  Parliament, 
and  to  the  affirmation  in  lieu  w  an  oath  made  and  sub- 
aoribed  by  the  defendant  as  alleged  in  the  i>aragraph  of 
the  defendant's  statement  of  defence  relating  thereto. 
And  the  plaintiff  further  says  that  the  facts  and  circum- 
stances, the  reports  of  committees  of  the  House  of 
Commons,  and  resolutions  of  the  House  of  Commons  stated 
in  the  said  second  and  followtng  paraffraphs  of  the 
defendant's  statement  of  defence,  and  the  natutes  therein 
dted,  did  not  nor  does  any  of  them  entitie  the  defendant 
to  sit  and  rote  without  taking  an  oath  by  statute,  as 
prescribed  by  the  Parliamentuy  Oaths  Act  of  1866,  as 
altered  by  the  Promissory  Oaths  Act  of  1868,  and  also 
that  the  defendant  does  not,  by  any  statement  in  the 
paragraphs  of  his  defence  herein  demurred  to,  show  that 
he  is  rebeyed  fh>m  his  liability  for  sitting  and  voting  in 
the  House  of  Commons  as  in  the  statement  of  claim 
herein  alleged,  nor  that  the  plaintiff  is  deprived  of  his 
claim  against  the  defendant  in  his  statement  of  cLsim  set 
out,  for  and  on  account  of  the  defendant  sitting  and 
voting  in  the  said  House  of  Commons,  as  in  the  said 
statement  of  claim  alleged. 

The  following  was  the  defendant's  rejoinder : 

The  defendant  joins  issue  upon  the  first  paragraph  of 
the  reply,  except  so  far  as  it  admits  the  allegations  in  the 
defence.  The  defendant  also  demurs  to  so  much  of  the 
said  first  paragraph  as  alleges  that  the  defendamt  was  a 
person  who,  by  want  of  reBgious  belief,  was  not  entitied 
to  make  and  subscribe  a  solemn  affirmation,  and  savs 
that  the  same  is  bad  in  law,  on  the  ground  that  the 
statutes  which  substitute  a  solemn  affirmation  for  an  oath 
do  not  require  that  the  person  making  and  subscribing 
the  affirmation  should  possess  or  inr^ess  any  rdigious 
belief,  and  on  other  grounds  sufficient  in  law  to  sustain 
this  demurrer. 

By  several  earlier  Acts  than  the  Common  Law 
Procedare  Act  1854,  affirmations  were  allowed  in 
certain  circnmstanc^s  to  be  made  instead  of  oaths 
by  Qnakers,  Moravians,  Separatists,  &c,  viz., 
7&8Will.  3,0.34;  3  A  4  WUL  4,cc49,  82;  and 
1  A  2  Vict  c.  76. 

By   the  Common   Law    Prooedare    Act    1854 

(17  &  18  Vict.  c.  125),  s.  20 : 

If  any  person  oaUed  as  a  witness,  or  required  or  desiring 
to  make  an  affidavit  or  deiposition,  shall  refuse  or  be 
unwilling  from  alleged  conscientious  motives  to  be  sworn, 
it  shall  be  lawful  for  the  court  or  judge  or  otiier  presiding 
officer  or  person  qualified  to  take  affiobvits  or  depositions, 
upon  being  satisfied  of  the  sincerity  of  such  objection,  to 
permit  such  person,  instead  of  being  sworn,  to  make  his 
or  her  solemn  affirmation  cr  deouuration,  .  .  .  which 
solemn  affirmation  and  declaration  shall  be  of  the  same 
force  and  effect  as  if  such  person  had  taken  an  oath  in  the 
usual  form. 

By  sect.  107 : 

Nothing  in  this  Act  shall  extend  to  Ireland  or  Scotland 
save  as  aforesaid. 

'"By  29  &  30  Vict.  c.  19  (the  Parliamentary  Oaths 
Act  1866),  8. 1,  the  form  of  parliamentary  oath  is 
given. 


By  sect.  3 : 

The  oath  hereby  appointed  shall  in  every  Parliament 
be  solemnly  and  pubuoly  made  and  subscribed  by  eroy 
member  of  the  House  of  Peers  at  the  table  in  the  middk 
of  the  said  House  before  he  takes  his  place  in  the  said 
House,  and  whilst  a  full  House  of  Peers  ia  there  witH 
their  Speaker  in  his  place,  and  by  every  member  of  tiie 
House  of  Gonmions  at  the  table  in  the  middle  of  the  said 
House,  and  whOst  a  full  House  of  Commons  is  there  dnly 
sitting,  with  their  Speaker  in  his  ohair^t  snoh  hours  jbiu 
according  to  such  regulations  as  each  House  may  by  ite- 
Standing  Orders  direct. 

By  sect.  4 : 

Every  person  of  the  persuasion  of  the  people  osUed 
Quakers,  and  every  ottier  person  for  the  time  being  bj 
law  permitted  to  make  a  solenm  affirmation  or  deblaiatuni 
instead  of  taking  an  oath,  may,  instead  of  takiitf  and 
Bubscribinff  the  oath  hereoy  appointed,  make  and  anb- 
scribe  a  solemn  afflbrmation  in  tne  form  of  the  oath  hereby 
appointed,  substituting'^the  words  "solemnly,  ainoerdy, 
and  truly  declare  and  affirm  "  for  the  word  "  swear,"  and 
omitting  the  words  '*  So  help  me  God ; "  and  the  makiBg 
and  subscribing  such  affirmation,  with  such  substitution 
as  aforesaid,  by  a  person  hereby  lauthorised  to  make  and 
subscribe  the  same  shall  have  the  same  effect  as  the 
making  and  subscribing  by  other  persons  of  the  oath 
hereby  appointed. 

By  sect.  5 : 

If  any  member  of  the  House  of  Peers  votes  by  himself 
or  his  proxy  in  the  House  of  Peers,  or  sits  as  a  peer  dnrin| 
anv  debate  in  the  said  House,  without  having  made  and 
subscribed  the  oath  hereby  appointed,  he  shaiU  for  every 
such   offence  be  subject  to  a  penalty  of  five  hundred 

Sounds,  to  be  recovered  by  action  in  one  of  Her  Maiestj'B 
uperior  Courts  at  Westminster ;  and  if  any  memDer  of 
the  House  of  Commons  votes  as  such  in  the  said  House, 
or  sits  during  any  debate  after  the  Speaker  has  been 
chosen  without  having  made  and  subscribed  the  oath 
hereby  appointed,  he  snaU  be  subject  to  a  like  penal^ 
for  everv  such  offence^  and  in  addition  to  such  pemdtyhis 
seat  shall  be  vacated  m  the  same  manner  as  if  he  were 
dead. 

By  the  Promissory  Oaths  Act  1S68  (31  &  32 
Vict.  c.  72),  sect.  2,  a  form  is  given  for  the  oath  of 
allegianoe. 

By  sect  8 : 

The  form  of  the  oath  of  allegiance  provided  by  tfaia  Aot 
shall  be  deemed  to  be  substituted  in  the  case  (amongst 
others)  of  the  Parliamentary  Oaths  Act  1866  for  the  form 
of  the  oath  thereby  prescribed  to  be  taken  and  subscribed 
by  members  of  Parliament  on  taking  their  seats  .... 
and  all  the  provisions  of  the  said  Acts  shall  apply  to  the 
oath  substituted  by  this  section  in  the  same  manner  as  if 
that  form  of  oath  were  actually  inserted  in  each  of  the 
said  Acts  in  the  place  of  the  oath  for  which  it  is 
substituted. 

By  sect.  11 : 

When  an  oath  is  required  to  be  taken  under  this  Aet« 
every  person  for  the  time  being  by  law  permitted  to 
make  a  solemn  affirmation  or  declaration  instead  of 
taking  an  oath  may,  instead  of  taking  such  oath,  make  a 
solemn  affirmation  in  the  form  of  the  oath  hereby 
appointed,  substituting  the  words  "  solemnly,  sincerely, 
and  truly  declare  and  affirm,"  for  the  word  "  swear,"  and 
omitting  the  words  "  So  help  me  God." 

By  the  Evidence  Farther  Amendment  Act  1869 

(32  &  33  Vict  c.  68),  after  reciting, 

Whereas  the  discovery  of  truth  in  courts  of  justice  liaa 
been  signally  promoted  by  the  removal  of  reslzictiona  on 
the  admissibility  of  witnesses,  and  it  is  ezi>edient  to 
amend  the  law  of  evidence  witii  the  object  of  still  fmiher 
promoting  such  discovery ; 

It  is  enacted  by  sect.  4,  that 

If  any  person  called  to  give  evidence  in  any  court  of 
justice,  whether  in  a  civil  or  criminal  proceeding,  shall 
object  to  take  an  oath,  or  shall  be  objected  to  as  inoom- 
petent  to  take  an  oath,  such  person  shall,  if  the  preaidisg 
judg^e  is  satisfied  that  the  taJdng  of  an  oath  wonld  fasTe 
no  binding  effect  on  his  conscience,  make  thefoDowingpro- 
miae  and  declaration :  "  I  solemnly  promise  and  declare, 
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Ihat  the  endenoe  given  br  me  to  the  oonrt  shall  be  the 
truth,  the  whole  troth,  and  nothing  but  the  tnith/'  And 
sny  penon  who,  having  made  such  promiae  and  de- 
oUuration,  fthaU  wilfoUyand  oorraptly  give  false  evidence, 
ahaU  be  liable  to  be  indicted,  Iziea,  and  oonvioted  for 
peijnxy  as  if  he  had  taken  an  oath. 

By  sect.  6  : 

This  Act  shall  not  extend  to  Scotland. 

By  the  Evidence  Amendment  Aot  1870  (33  A 
34  Viot.  0.  49),  sect  1  : 

The  words  "  oonrtof  jostioe,"  and  the  words  "  presiding 
Judge,"  in  sect.  4|of  the  said  Evidence  Further  Amen£ 
ment  Act  1869,  shall  be  deemed  to  indude  any  person  or 
penons  having  by  law  authority  to  administer  an  oath 
for  the  taking  of  evidence. 


By  sect.  3 : 

This  Act  shall  not  extend  to  Scotland. 

By  the  Parliamentary  Witnesaea  Oaths  Act 
1871  (34  A  35  Vict.  o.  83),  s.  1  : 

The  House  of  Commons  may  administer  an  oath  to  the 
-witnesses  examined  at  the  bar  of  the  said  House.  Where 
any  witness  to  be  examined  under  this  Act  conscientiously 
objects  to  take  an  oath,  he  may  make  his  solemn  affirma- 
tion and  declaration  in  the  words  (therein  given.)  Any 
oath  or  affirmation  under  this  Act  may  be  adminlst^ed 
by  the  Speaker  of  the  House  of  Commons,  or  by  such 
person  or  itersons  as  mav  from  time  to  time  be  appointed 
for  that  purpose,  either  by  him  or  by  any  standing  order 
or  other  order  of  the  said  House. 

March  7.— Sir  Hardrnqe  Qifard,  Q.C.  (with  him 
Kydd)  argued  for  the  plamtifc. 

The  defendant  appeared  in  person. 
The  amiments  are  sufficiently  stated  in  the 
coDsiderea  judgment  of  the  court. 

Our,  adv,  tmU, 

Marok  11. — Maihbw,  J. — In  this  action  the 
plaintiffy  by  his  statement  of  daim,  sought  to 
zeoover  a  penalty  alleged  to  have  been  incurred 
by  the  defendant  by  reason  of  his  having  sat  and 
TOted  in  the  House  of  Commons  without  having 
made  and  subscribed  the  oaths  appointed  tio  be 
taken  by  members  of  the  House  of  Common, 
aooording  to  the  Parliamentary  Oaths  Act  1866,  as 
altered  by  the  Promissory  Oaths  Act  1868.  In  the 
Btatement  of  defence  the  defendant  alleged  "  that 
at  the  time  of  committing  the  alleged  offence  in 
the  statement  of  claim  mentioned,  he  was  a  person 
who  when  called  upon  to  give  evidence  in  any 
oonrt  of  justice  would  object  to  take  an  oath,  and 
«ipon  whose  conscience  an  oath,  if  taken,  would 
have  no  binding  eflfect,  so  as  to  be  entitled  and 
permitted  to  make  a  promise  or  declaration,  on  the 
presiding  judse  being  satisfied  that  the  taJdn^  of 
an  oath  would  nave  no  binding  effect  as  aforesaid." 
The  defendant  further  alleged:  "Before  sitting 
and  voting  in  the  said  House  of  Commons  the 
>def  endant  made  and  subscribed  a  solemn  affirmation 
in  the  form  prescribed  by  the  Parliamentary  Oaths 
Act  1866,  as  altered  by  the  Promissory  Oaths  Act 
1868,  and  the  same  was  received  by  the  derk  at 
the  table  of  the  said  House  as  the  officer  duly 
^pointed  and  authorised  to  administer  oaths  to 
witnesses  and  to  elected  members  of  the  said 
JHoase."  The  statement  of  defence  set  out  at 
great  length  proceedings  in  Parliament  with 
jeferenoe  to  the  defendant's  case.  It  would  seem, 
in  the  first  instance,  the  defendant  insisted  on  his 
.ri^ht  to  affirm,  but  the  House  dedined  to  permit 
him  to  afEirm.  The  defendant  then  offered  to  take 
the  oath,  and  the  question  of  his  right  to  do  so 
was  referred  to  a  committee.  The  committee 
•advised  that  the  defendant  should  be  permitted 
lo  affirm,  with  a  view  to  his  haying  his  statutory 


rights  determined.  The  statement  of  defence 
set  out  the  resolution  of  the  House  of  the 
2nd  July  1880,  in  the  following  terms :  "  That 
every  person  returned  as  a  memMr  of  this  House 
who  may  claim  to  be  a  person  for  the  time  being 
by  law  permitted  to  make  a  solenm  affirmation  or 
declaration  instead  of  taking  an  oath,  should 
henceforth  (notwithstanding  so  much  of  the  reso- 
lution adopted  biy  this  House  on  the  22nd  June 
last  as  relates  to  affirmation)  be  permitted  without 
c^uestion  to  make  and  subscribe  a  solemn  affurma- 
Uon  in  the  form  prescribed  by  the  Parliamentary 
Oaths  Act  1866,  as  altered  by  the  Promissory 
Oaths  Act  1868,  subject  to  any  liability  l^ 
statute."  Then  the  defendant^  '^^^E^  ^^^  ^ 
House  had  so  resolved  as  aforesaid,  ^e  defendant 
again  presented  himself  at  the  table  of  the  House 
m  Commons,  and  claimed  to  be  a  person  for  the 
time  being  by  law  permitted  to  make  a  solemn 
affirmation  instead  ot  taking  an  oath,  and  therefore 
the  defendant  duly  made  and  subscribed  a  solenm 
affirmation  in  the  form  prescribed  by  the  Acts 
before  referred  to.  The  plaintiff  demurred  to 
so  much  of  the  statement  at  defence  as  alleged  as 
an  answer  to  the  plaintiff's  claim  that  tiie  de- 
fendant had  made  an  affirmation  referred  to  in  the 
statement  of  defence.  The  plaintiff  replied  further 
that  the  defendant  was  a  person,  who  by  want  of 
religious  belief  was  not  entitled  to  make  and  sub- 
scribe a  solemn  affirmation.  To  this  reply  the 
defendant  demurred  on  the  ground  that  the  statute 
under  which  he  claimed  the  right  to  affirm  did  not 
require  that  the  person  making  and  subscribing 
the  affirmation  should  profess  any  religious  belie£ 
These  demurrers  were  set  down  on  the  10th  Feb. 
1881,  and  came  on  before  me,  for  discussion,  on 
Monday,  the  7th  March,  and  I  have  had  to  deliver 
judffment.  The  case  was  argued  by  Sir  Harding 
Gi&rd,  for  the  plaintiff,  and  b;^  the  defendant  m 
p^on.  The  case  for  the  pkintiff  was  shortly 
this.  The  defendant,  by  the  Parliamentary  OaUis 
Act  1866,  was  bound  to  subscribe  the  oath  thereby 
appointed,  and  was  not  entitled  to  affirm,  and  the 
defendant  was  challenged  to  point  out  any  later 
enactment  which  enabled  him  to  substitute  an 
affirmation  for  an  oath.  The  defendant  at  once 
admitted  that  the  Oaths  Act  of  1866  would  not 
hare  entitled  him  to  make  an  affirmation,  but  in 
an  argument,  which  in  vigour  and  deamess  left 
nothing  to  be  desired,  the  defendant  contended 
that  the  legislation  relating  to  oaths  which  followed 
the  Act  of  1866,  relieved  mm  of  the  disabiUty  im- 
posed by  that  statute.  The  defenduit's  con- 
tention on  this  point  may  be  stated  thus:  The 
Act  of  1866  contained  m  the  ith  section  an 
exemption  in  fiityour  of  Quakers,  and  every  person 
for  the  time  being  by  law  permitted  to  inake  a 
solemn  affirmation  or  dedaration  instead  of  taking 
an  oath.  When  the  Act  passed  the  defendant 
was  not  a  person  permitted  by  law  to  make  an 
affirmation  instead  of  taking  an  oath,  but  ihat 
privilege  was  acquired  by  virtue  of  the  statutes 
32  &  33  Yict.  c.  66,  33  &  34  Yict.  c.  49.  These 
enactments,  it  was  said,  created  a  new  dass  of 
persons,  of  whom  the  defendant  was  one — ^persona 

germitted  to  affirm  because  an  oath  would  have  no 
inding  effect  on  their  conscience,  who  were  re- 
lieved from  the  obligation  to  take  an  oath.  It 
followed  that  these  persons  were  intended  by  the 
Legislature  to  enjoy  the  exemption  in  sect.  4  of 
the  Act  of  1866.  In  other  words,  as  the  defendant 
contended,  the  object  of  the  Acts  of  1869-70  were 
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to  amend  the  Act  of  1866,  and  to  extend  the 
exemption  in  sect.  4  of  that  statute  to  the  class  of 
persons  represented  by  the  defendant,  and  it  was 
nrged  that  an  order  to  give  effect  to  this  supposed 
intention  of  Parliament,  the  Acts  must  be  read 
and  construed  together  as  if  they  were  one  Act. 
In  order  to  decide  whether  this  contention  of  the 
defendant  is  well  founded  in  point  of  law,  it  be- 
comes necessary  to  examine  the  provisions  of  the 
Acts  of  1869- 70,  which  are  respectively  entitled  "  The 
Evidence  Further  Amendment  Act  1869,"  and 
''The  Evidence  Amendment  Act  1870."  In  the  first 
place  the  statutes  contain  no  express  provision 
that  the  persons  thereby  entitled  to  affiurm  were 
also  to  be  entitled  to  affirm  imder  the  Act  of  1866, 
and  it  seems  difficult  to  imderstand,  if  the  Legis- 
lature intended  to  make  a  change  in  the  case  in  an 
important  matter  which  affected  both  Houses  of 
Parliament,  that  their  intention  should  not  be  ex- 
pressed in  clear  and  decisive  language.  There  is 
nothing  of  this  in  the  statutes,  and  nothing  to 
show  any  intention  that  they  should  have  any 
other  operation  than  that  described  in  the  Acts 
themselves.  What  their  object  was  is  well  ex- 
plained in  the  preamble  to  the  Act  of  1869  as 
loUows :  '*  Whereas  the  discovery  of  truth  in 
courts  of  justice  has  been  signally  promoted  by 
the  removal  of  restrictions  on  the  admissibility  of 
witnesses,  and  it  is  expedient  to  amend  the  law  of 
evidence  with  the  object  of  still  further  promoting 
such  discovery."  .  .  "Be  it  enacted  that  any 
person  called  to  give  evidence  in  any  court  of 
justice,  whether  in  a  civil  or  criminal  proceeding, 
who  shall  object  to  take  an  oath,  or  shall  be 
objected  to  as  incompetent  to  take  an  oath,  such 
person  shall,  if  the  presiding  judge  is  satisfied 
that  the  taking  of  an  oath  would  have  no  binding 
effect  on  his  conscience,  make  the  following 
promise  and  declaration :  '  I  solemnly  promise 
and  declare  that  the  evidence  given  by  me  to  the 
court  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth.'  And  any  person  who, 
having  made  such  promise  and  declaration  shall 
wilfully  and  corruptly  give  false  evidence,  shall  be 
liable  to  be  indicted,  tried,  and  convicted  for 
perjury.''  It  seems  to  me  perfectly  clear  that 
these  Acts  were  intended  to  remove  a  restriction 
on  the  admissibility  of  witnesses  with  a  view  to 
promote  the  discovery  of  truth,  and  that  they  had 
no  other  object.  Further  the  Acts  do  not,  as  was 
contended  by  the  defendant,  create  or  call  into 
existence  a  class  of  persons  for  the  time  being  by 
law  permitted  to  make  an  affirmation  instead  m 
an  oath.  They  only  provide  that  a  person  may 
be  enabled,  or  as  it  would  seem  compelled,  to  give 
evidence  in  a  court  of  justice  when  the  presiding 
judge  has  satisfied  himself  that  the  person  is  one 
on  whose  conscience  an  oath  would  have  no  binding 
effect.  Again,  the  Acts  have  an  operation  less 
general  than  that  of  the  Act  of  1866,  inasmuch  as 
they  do  not  apply  to  Scotland;  and  this  result 
would  seem  to  follow  from  an  attempt  to  read  the 
Acts  together  that  the  representatives  of  Scotch 
oonstituences,  who  objected  to  take  an  oath  for 
the  reasons  given  by  tne  defendant,  would  remain 
subject  to  a  disability  from  which  persons  of  the 
same  class  in  other  parts  of  the  United  Kingdom 
have  been  relieved.  I  see  no  grounds  whatever 
for  supposing  that  the  Legislature  intended  that 
the  Acts  of  1869-70  should  qualify  the  Aot  of 
1866,  or  that  all  the  statutes  should  be  read 
together  as  if  they  were  one  Act.    It  seems  to  me 


to  be  only  necessary  to  place  the  enactments  side^ 
by  side  to  see  that  they  have  no  such  relation  to 
each  other  as  is  contended  for  by  the  defendant^ 
and  that  it  is  impossible  to  attribute  to  the  Legis- 
lature  an  intention  to  blend  the  Acte  together  in 
one  scheme  of  legislation.     Many  difficulties  in 
which  the  defendant's  contention  have  involved 
him  were    pointed    out    in  the  course   of   the 
case,  and  none  of  tiiose  difficulties  seem  to  me  to 
have  been  satisfactorily  met.    Thus,  when  the  im- 
probability was  pointed  out  that  the  Legislature 
would  attempt  to  deal  uno  didu  with  a  matter  of 
civil  procedure  and  a  matter  affecting  the  consti- 
tution, the  defendant  attempted  to  show  that  the 
privileia^e  of  sitting  and  voting  in  either  Houses 
of  Parliament  was  analogous  to  what  he  called  the 
privilege  of  giving  evidence  in  a  court  of  justice. 
The  argument  only  served  to  vindicate  the  diffi- 
culties of  the  defendant's  position.    No  one  who 
was  free  to  choose  his  words  and  have  a  preference 
for  acouracY  of  expression  would  speak  of  the  dis- 
charge of  the  all-important  and  the  most  anxious 
duty  of  a  witness  as  a  privilege.    Again,  when  it 
was  shown  that  no  person  was  permitted  to  mske 
an  affirmation  under  the  Act  of  1869  unless  there 
had  been  an  inquiry  by  the  presiding  judge  that 
the  House  of  Commons  had  no  means  of  makings 
the  defendant  had  no  better  answer  to  offer  than 
that  the  words  the  "  presiding  judge"  in  the  Act 
of  1869  must  be  taken  to  include  eifiher  the  House 
of  Commons  or  any  duly  appointed  clerk  of  the 
House  of  Commons.    But  to  adopt  such  a  mode 
of  construing  Acts  of  Parliament  would  not  be  to 
interpret  but  to  make  them.    His  contention  was 
equally  hopeless  that  the  investigation  which  the 
judge  was  bound  to  make  under  the  Evidence 
Acts  must  be  taken  to  have  been  made  by  the 
House  of  Commons  with  a  result  in  the  defen- 
dant's favour  by  reason  of  the  order  of  the  2nd 
July  1880,  and  of  his  being  permitted  to  make  an 
affirmation  under  that  order.    But  it  seems  to  me 
very  clear  that  the  House  of  Commons  declined  to 
pronounce  any  opinion  on  the  question  whether 
the  defendant  was  entitled  to  affirm  in  lieu  of 
taking  the  oath.    I  have  come  to  the  conclusion 
that  uie  defendant  has  failed  to  establish  that  the 
effect  of  the  Evidence  Act  is  to  relieve  him  of  the 
disability  imposed  by  the  Parliamentary  Oaths 
Act,  and  that  the  demurrer  to  the  statement  of 
defence  must  therefore  be  allowed.   There  remains 
for   consideration  whether  the  replv  is  bad  on 
demurrer.      The  matter  of  the  reply  does  not 
appear  to  be  relevant  to  what  turns  out  to  be  the 
defendant's  contention  but,  as  I  understand,  the 
plaintiff  suggests  by  this  pleading  that  the  Parlia- 
mentary Oatns  Act  1866  must  be  construed  as  if 
it  contained  a  proviso  that  none  but  persons  of 
religious  belief  were  or  could  be  entitled  to  the 
benefit  of  the  enactment  in  seot.  4  of  that  statute. 
I  have  considered,  with  the  attention  it  deserved, 
the  very  earnest  argument  addressed  to  me  on 
this  point  by  Sir  H.  Giffard,  but  I  am  unable  to 
adopt  his  contention.    There  seems  to  me  to  be 
no  escape  in  a  court  of  law  from  a  short  answer  d 
the  defendant,  that  the  statute  contains  no  such 
words.    It  was  said  that  I  ought  to  hold  that  the 

glaintiff's  reply  set  forth  what  Parliament  moat 
ave  intended,  but  I  should  be  reluctant  to  attri- 
bute to  the  Legislature  the  intention  to  make  im- 
portant rights  dependent  upon  the  solution  (^  the 
question  whether  or  not  a  particular  individual 
could  be  correctly  described  as  a  person  of  no 
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religious  belief.  On  the  whole,  jadgpnent  will  be 
for  the  plaintiff,  bnt  the  defendant  will  be  entitled 
to  snoh  costs  as  may  be  attributed  to  the  issne  on 
which  he  has  saoceeded. 

From  this  judgment  appeals  were  brought  both 
by  the  plaintiff  and  the  defendant. 

The  defendant  in  person. — First,  the  plaintiff 
has  no  risht  to  sue.  The  action  is  brought  under 
seot.  5  of  the  Parliamentary  Oaths  Act  1866  (29 
Yiot.  o.  19).  MiOffr  ▼.  Salomana  (7  Ex.  475)  was 
under  1  Geo.  1,  stat.  2,  a  13,  s.  17.  That  is 
repealed  by  the  Act  of  Yictoria.  All  penalties 
given  by  statute  go  to  the  Grown  unless  they  are 
expressly  given  to  an  informer.  [Lx7SH,  J. — ^The 
words  in  the  first  part  of  the  section,  which  relates 
to  peers,  are  "  to  be  recovered  by  action."  The 
Grown  cannot  recover  by  action ;  but  the  second 
part  of  the  section  does  not  repeat  those  words.] 
Then,  secondly,  the  words  "an  oath"  only  once 
occur  in  the  Act  of  1866.  That  is  in  sect.  4, 
"  instead  of  taking  an  oath."  An  oath  means  any 
legal  oath.  Sect.  4  is  an  enabling  section,  and  to 
be  construed  liberally.  A  person  permitted  by  the 
Evidence  Further  Amendment  Act  1869  (32  A  33 
Yiet.  c.  68),  s.  4,  to  affirm  is  a  *'  person  for  the 
time  being  by  law  permitted  to  make  a  solemn 
affirmation  or  declaration,  instead  of  taking  an 
oath."  The  words  "for  the  time  being"  were 
inserted  to  cover  future  Acts  of  Parliament.  The 
previous  Act  (21  &  22  Yict.  c.  48,  s.  4),  now  re« 
pealed,  had  the  word  "  now  "  only.  On  the  20th 
April  1875,  the  Gourt  of  Queen's  ]Sench,  consisting 
of  the  Lord  Chief  Justice  of  England  (Gookburn), 
Blackburn,  Mellor,  and  Field,  J  J.,  made  absolute 
a  rale  for  a  mandcim'ua  calling  upon  Mr.  Woolrych, 

E>lice-magiBtTate,  to  receive  the  evidence  of  one 
eonard,  who  at  the  police-court  had  said  he  was 
an  atheist,  and  had  been  rejected  on  that  ground. 
Then  it  is  objected  that  the  Act  of  1869  does  not 
apply  to  Scotland.  That  is  a  limit  as  to  place 
only: 

Beg.  Y.  Brackenridge,  L.  Bep.  1  0.  C.  B.  138. 

By  5  Bich.  2,  stat.  2,  c.  4,  every  member  of  Parlia- 
ment is  bound  to  sit.  The  House  of  Gommons  or 
the  Speaker  is  the  presiding  judge.  The  mere 
words  "presiding  judge"  are  nothing;  the  only 
material  words  are  that  he  is  to  be  in  all  cases 
satisfied  that  an  oath  will  have  no  binding  effect 
upon  the  conscience  of  the  person  claiming  to 
affirm.  He  also  cited  Tomline's  Law  Dictionary, 
quoting  Bastall's  Entries,  226. 

Sir  Hcwdmge  Qiffard,  Q.G.  and  Kvdd  for  the 
pkuntiff. — ^A  member  of  Parliament  had  to  take 
three  oaths — abjuration, supremacy,  and  allegiance. 
Mr.  Salomons  could  take  all  except  abjuration. 
29  &  30  Yict.  c.  19  alters  this,  and  makes  it  all 
one  oaiih.  It  is  admitted  that  by  the  words  **  for 
the  time  being"  the  Act  is  extended  beyond 
classes  then  existing.  The  afi&rmation  has  a  reli- 
ffiooa  element  in  it  as  much  as  the  oath,  as  its 
nmn  shows.  In  every  case  the  Legislature  was 
giving  effect  to  religious  objections  to  taking  the 
oath.  Who,  in  the  House  of  Gommons,  is  the 
"presiding  judge"  who  is  to  decide  whether  a 
person  is  to  afSrm  under  the  Evidence  Act  of 
1869  P  The  inappropriatenens  of  the  machinery 
of  that  Act  to  the  House  of  Gommons  shows  that 
it  was  never  intended  that  such  a  provision  should 
have  the  effect  of  relaxing  the  rules  for  admission 
to  that  House.    Then,  that  Act  only  anplies  to 


England  and  Ireland.  The  Legislature  would  not 
deal  with  a  general  question  like  this  by  an  Act  of 
limited  extent.  The  particular  mischief  to  be 
remedied  by  that  Act  was  the  exclusion  of  certain 
evidence  in  conrts  of  justice.  The  terms,  the 
machinery,  the  object,  and  the  intention  of  the 
Act  being  confined  to  witnesses,  why  should  it  be 
applied  to  members  of  Parliament  P  As  to 
whether  the  plaintiff  can  sue,  if  he  cannot  no  one 
can,  for  the  Grown  cannot  recover  by  action. 
There  is  a  distinction  between  popular  actions 
and  actions  by  the  party  grieved.  See  4  Hen.  7, 
c.  20. 

The  defendant,  in  reply,  cited 

2  Hawk.  Pleas  of  the  Crown,  o.  6,  s.  17 ; 

81  KHz.  c.  5,  88.  5,  6 ; 

.5  &  6  Will.  4,  0.  62 ; 

May's  Parliiuneiitaiy  Practice,  31. 

Cur.  adv.  vuU. 

Bbauwxll,  L.J. — The  question  that  I  shall  first 
consider,  because  it  arises  on  the  statement  of 
claim,  is  whether  the  plaintiff,  as  a  common  in* 
former,  can  maintain  an  action  for  this  penalty. 
Now  it  is  quite  certain  that  where  there  is  a  penal 
enactment,  and  nothing  has  been  said  as  to  who 
may  recover  the  penalty,  and  there  is  not  a  party 
aggrieved — that  is  to  say,  the  offence  is  not 
against  a  particular  person,  but  against  the  public 
generally, — the  penidty  belongs  to  the  Grown,  and 
the  Grown  alone  can  sue  for  it.  If  any  authority 
is  needed  for  that,  the  authority  of  Oomyns'  Digest, 
Forfeiture  G.,  may  be  cited :  *'  So,  in  all  cases, 
where  a  penaltv,  or  forfeiture  is  given  by  Act  of 
Parliament,  without  saying  to  whom  it  shall  be, 
or  a  limitation  for  a  recompence  for  the  wrong  to 
the  party,  it  belongs  to  the  king."  Now  in  this 
case  it  is  not  said  in  so  many  words  to  whom  it 
shall  be ;  therefore,  unless  it  is  said  by  implication^ 
the  penalty  belongs  to  the  Grown,  and  the  Grown 
alone  can  sue  for  it.  It  is  argued,  however,  that 
the  statute  does  say,  by  impHcation,  who  may  re- 
cover the  penalty.  The  argument  is  that  the  Act 
says,  that  "  If  any  member  of  the  House  of  Peers 
votes  ....  without  having  made  and  subscribed 
the  oath  hereby  appointed,  he  shall  for  every  such 
(XSence  be  subject  to  a  penalty  of  five  hundred 
pounds,  to  be  recovered  by  action  in  one  of  Her 
Majesty's  Superior  Gourts  at  Westminster ; "  and 
members  of  the  House  of  Gommons  are  "  subject 
to  a  like  penalty  for  every  such  offence."  It  is 
said  that  that  shows  that  a  common  informer  may 
sue  for  the  penalty,  because  Her  Majesty  does  not 
sue  by  action.  In  the  note  to  the  passage  already 
quoted  from  Gomyns'  Digest,  it  is  said  that 
'*  Where  the  statute  does  not  express  how  it  shall 
be  recovered,  it  must  be  sued  for  in  the 
Exchequer; "  and  for  that  Ees^  v.  MaUand  (Strange, 
828)  IS  cited;  and  the  note  to  that  case  is, 
"Where  there  is  no  appropriaticm  of  a  statute 
penalty  it  is  a  debt  to  the  Grown,  and  suable 
for  in  a  court  of  revenue,  and  not  by  indictment." 
There  is  only  a  very  short  note  of  the  case, 
but  I  suppose  it  is  an  undoubtedly  correct  report. 
The  body  of  the  case  says,  **  Indictment  on  the 
statute  of  the  late  king,  12  Geo.  1,  c.  35,  for  burn- 
ing place  bricks  and  stack  bricks  together.  And 
on  demurrer  it  was  objected  by  mr.  Fazakerly 
that  in  this  particular  instance,  though  a  penalty 
of  208.  per  thousand  is  given,  yet  there  is  no 
appropriation  of  it,  or  any  method  prescribed  in 
which  it  shall  be  recovered,  though  there  is  as  to 
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all  the  rest  And  upon  looking  into  the  Act,  it 
appeared  this  offenoe  was  omitted  oat  o£  the  cUuiBe, 
which  gave  the  brioklajerB'  company  power  to 
eae  for  the  penalties ;  and  therefore  the  court  held 
that  the  20a.  per  thousand  was  in  the  nature  of  a 
debt  to  the  Grown,  where  the  unappropriated 
penalty  would  ffo,  and  was  suable  for  in  a  court 
of  revenue,  and  not  by  indictment^  though 
Stranee  cited  1  Mod.  34 ;  1  Yentr.  63,  and  insisted 
that  we  208.  ought  to  be  the  measure  of  the  fine 
upon  the  indictment.  Judiei/wn  pro  def"  The 
argument  is  that  it  follows  from  the  wends,  "  to 
be  recovered  by  action  in  one  of  Her  Msgesty's 
Saperior  Courts  at  Westminster,"  that  it  is  not  to 
be  recovered  at  the  suit  of  the  Crown,  but  by 
someone  else,  that  is,  by  a  common  informer.  By 
thiU;  reasoning  I  am  convinced.  I  think  that  this 
action  is  maintainable  by  a  private  individual.  I 
should  have  had  some  doubto  if  the  words  had 
only  been  "to  be  recovered  by  action,"  because 
then  it  would  not  have  been  unreasonable  to  hold 
that  "action "  did  not  mean  there  an  action  begun 
by  writ  as  actions  usually  are,  but  was  a  sort  of 
nomen  eoUectivum,  as  in  the  Act  of  Elizabeth,  by 
which  all  suite  must  be  brought  within  two  years. 
I  am  not,  however,  so  much  struck  by  that  con- 
sideration, because  in  drawing  Acts  of  Parliament 
A  variety  of  words  are  used  to  comprehend  all  pos- 
sible^ cases,  and  it  is  unlikely  that  the  word 
"  action  '*  merely  would  have  been  used  if  all  kinds 
of  proceedings  had  been  intended ;  and  I  am 
not  sure  that  "action,*'  in  the  common  use  of 
the  word,  would  include  a  proceeding  that 
could  be  maintained  by  the  Crown.  But  still,  if 
"  action  "  were  the  only  word  used,  it  might,  as  I 
have  said,  be  treated  as  nomen  eollectivwm.  But 
there  are  the  additional  words  "in  one  of  Her 
Majesty's  Superior  Courte  at  Westminster."  Now 
unless  we  hold  that  that  was  a  conferring  upon  the 
Crown  a  new  and  anomalous  power,  namely,  that 
it  should  be  entitled  to  sue  in  other  courts  than 
the  court  of  revenue,  it  follows  that  this  action 
cannot  be  mainteined  by  the  Crown,  and  that  the 
words  must  therefore  apply  to  a  common  informer. 
The  only  other  meaning  would  be  that  the  penalty 
was  to  be  recovered  by  nobody ;  but  it  was  mam- 
festly  intended  that  it  should  be  recoverable. 
What  has  been  said  applies  to  penalties  incurred 
by  peers ;  and,  afterwards,  in  speaking  of  members 
of  the  House  of  Commons,  it  says  Uiat  they  are 
to  be  "subject  to  a  like  penalty  for  every  such 
offence."  1  should  say  that  "a  like  penalty" 
means  ordinarily  one  of  the  same  amount,  that  is 
to  say,  the  penalty  for  a  commoner  is  five  hundred 
pounds,  as  it  is  for  a  peer.  Then  it  may  be  said 
that  the  words  "  to  be  recovered  by  action  in  one 
^f  Her  Majesty's  Superior  Courte  at  Westminster  " 
are  not  reoeated,  and  cannot  be  imported ;  and, 
consequently,  the  Crown  alone  can  sue  for  the 
-penal^  when  incurred  by  commoners.  But  the 
>defendiant  admitted  th&t  that  was  not  so.  He  said 
that  if  the  penalty  could  be  recovered  iram  a  peer 
by  a  common  informer,  it  oonld  from  a  commoner. 
Of  course  we  are  not  bound  by  that  admission, 
and  I  do  not  rely  upon  it.  But  I  think  it  was 
correct.  I  do  not  thmk  that  it  could  be  held  that 
the  penalty  was  to  be  recoverable  in  one  way  in 
one  case,  and  in  another  in  the  oth^.  "  A  like 
•penalty"  here  seems  to  me  to  be  impliedly  a 
penalty  with  the  same  incidente  attaching  to  it  as 
attach  to  the  penalty  when  incurred  by  peers. 
I  think  so.    I  do  not  disguise  the  fact  that  1  have 


had  some  doubt  on  the  matter.  It  is  aQ  veiy  well 
to  say  that  the  Le^lature  could  not  have  intended 
a  particular  oonstruction ;  but  that  is  not  a  zi^t 
rule  by  which  to  construe  Acto  of  Barliaiiieiit; 
because  Parliament  may  not  have  contemplated 
the  case  in  question  arising.  But  I  think  it  is  to 
be  token  in  this  case  that  the  Legislature  did 
mtend  b^  "a  like  penalty,"  a  penuty  to  be  re- 
covered m  the  same  manner,  and  that  this  is, 
therefore,  a  penalty  that  can  be  sued  fbr  1^  a 
common  informer.  But  I  have  not  an  eawdj 
confident  opinion  about  it  Then  we  oome  to  the 
other  point ;  and,  as  to  that,  I  think  it  is  about  as 

fiain  a  case  as  ever  came  before  a  court  of  justice, 
t  is  perfectly  plain  that  the  defendant  was  not 
entitled  to  affirm.  By  the  Parliamentary  Oaths 
Act  1866,  it  is  enacted  that  "  E  verv  person  of  the 
persuasion  of  the  people  called  Quakers,  and  eyeiy 
other  person  for  tne  time  bein^  by  law,  permitted 
to  mike  a  solemn  affirmation  or  declaratioD, 
instead  of  taking  an  oath,  may,  instead  of  taking 
and  subscribing  the  oath,"  Jko,  It  is  admitted  by 
8ir  Hardinge  Giffard,  and  I  think  rightly  ad- 
mitted, that  that  contemplates  the  coming  into 
existence  of  another  class  of  persons.  The  words 
"for  the  time  being"  obviously  mean  "now,  or 
hereafter."  That  is,  they  of  course  reoog^iise  the 
class  of  persons  then  m  existence  entitled  to 
affirm,  ana  they  contemplato  that  another  clsss  of 

Sersons  may  thereafter  be  admitted  to  affiim. 
'hen  the  question  is  reduced  to  this.  Is  the  de- 
fendant one  of  a  class  of  persoDs  permitted  to 
make  the  affirmation  instead  of  taking  the  oathP 
I  say  class  of  persons,  because  this  is  not  a 
prwuegiwn,  but  contemplates  a  dass.  In  my 
opinion  he  is  not.  He  contended  that  he  was, 
because  the  Evidence  Act  1869,  says  "If  soy 
person  called  to  give  evidence  in  any  ooort  of 
justice,  whether  in  a  civil  or  criminal  prooeedinfc 
shaJl  object  to  toke  an  oath,  or  shall  oe  objected 
to  as  incompetent  to  take  an  oath,  such  penon 
shall,  if  the  presidins  judge  is  satisfied  that  the 
taking  of  an  oath  would  have  no  binding  effect  on 
his  conscience,  make  the  following  promise  and 
declaration."  Now  it  is  conceded  uiat  the  de- 
fendant is  such  a  person  as  is  there  described. 
But  in  my  opinion  the  dass  of  persons  there 
described  are  not  persons  "  for  the  time  beini^  by 
law  permitted  to  make  a  solemn  affirmatioo. 
Because  it  is  obvious  that  "  Quakers  and  every 
other  person  "  means  every  other  person  who,  as 
the  Quakers,  is  permitted  to  affirm,  not  on  the 
particular  occasion  of  giving  evidence,  but  on  aH 
occasions  when  an  oath  has  to  be  taken.  The 
defendant  is  not  such  a  person;  the  dass  he 
belongs  to  are  not  such  a  class.  There  is  no  case 
in  which  a  Quaker  might  not  make  a  dedaratioa 
instead  of  toking  an  oath.  But  there  are  many 
cases  in  which  the  defendant  and  the  dass  ot 
persons  mentioned  in  the  Evidence  Further 
Amendment  Act  might  not  make  a  dedaratioo. 
In  fact,  the  only  case  in  which  the  defendant 
might  affirm  would  be  on  being  called  to  give 
evidence.  It  is  admitted  that  he  could  not  serve 
on  a  jury  without  taking  the  oath.  Therefore  it 
seems  to  me — and  I  cannot  have  a  doubt  upon  the 
matter — that  the  Parliamentary  Oaths  Ajot  con* 
templates  the  coming  into  existence  of  a  dass  of 

Sersons  who  may,  on  all  occasions,  make  a  sdemn 
edaration  instead  of  toking  an  oath,  and  that 
sect.  4  of  the  Evidence  Amendment  Act  has  not 
created  such  a  class  of  persons.    Therefore  the 
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defendant  was  not  entitled  to  affirm  instead  of 
takiiur  the  oath,  and  he  has  incaired  the  penalty. 
The  Fbrliamentary  Oaths  Act  speaks  of  persons 
by  law  '*  permitted  "  to  affirm.  It  is  obvioos  from 
the  nee  oc  the  word  "  permit  *'  that  that  applies  to 
Aots  of  Parliament  passed  or  to  he  passed  for  the 
ease  and  relief  of  snch  persons,  in  order  that  they 
Bkfty  not  be  called  upon  to  yiolate  their  consoienoes. 
Bat  seot.  4  of  the  Evidenoe  Further  Amendment 
Act  says  that  the  persons  designated  "shall" 
make  the  declaration,  not  are  permitted  to. 
The  defendant  says  that  he  would  be  permitted  to 
be  a  witness  in  his  own  cause,  lib  doubt  he 
wovild ;  bat  the  object  is  to  prevent  evidence  being 
sbat  oat,  and  it  is  manifest  that,  under  this  section, 
he  would  be  compellable  to  make  the  affirmation. 
There  is  nothing  much  in  the  point  as  to  the 
satiBfaotion  of  the  presiding  judge,  for  the  reasons 
given  in  the  course  of  the  argument,  which  I 
will  not  repeat  I  do  feel  the  difficulty  of  the 
Evidence  Amendment  Act  not  applying  to 
Scotland.  It  is  extremely  difficult  to  suppose  that 
the  Legislature  has  made  a  law  which,  while  pur- 
poituig  not  to  apply  to  Scotland,  and  not  applying 
to  Scotland  in  the  matters  of  procedure  with 
which  it  is  dealing,  effects  important  legislation 
as  to  imperial  matters  as  much  in  the  case  of 
members  coming  from  Scotland  as  from  England 
and  Ireland.  But  it  is  needless  to  go  into  these 
matters,  because  the  defence  is  bad  for  the  other 
reasons.  Now  one  word  as  to  the  replication.  We 
are  asked  to  say  whether  the  replication  is  good  or 
bad.  Now  the  old  technical  rules  of  pleaoing  are 
done  away  with.  But  some  of  them  were  founded 
on  good  sense,  and  are  of  universal  application. 
One  of  them  was  that  there  cannot  be  a  bad  re- 
plication to  a  bad  plea.  I  refhse  to  say  that  a 
replication  to  a  bad  statement  of  defence  is  bad. 
As  the  old  law  would  simplv  have  said  that  the 

Slea  was  bad,  we  must  say  that  the  statement  of 
efence  is  bad. 

Baooallat,  L.J. — The  substantial  ouestion  in- 
volved in  the  present  appeal  is,  whether,  at  the 
time  when  the  defendant  presented  himself  at 
the  table  of  the  House  of  Oommons,  and  made 
and  subscribed  a  solemn  affirmation  in  the  form 
prescribed  by  the  Parliamentary  Oaths  Act  1866, 
as  modified  by  the  Parliamentary  Oaths  Act  1868, 
be  was  a  person  for  the  time  bemg  permitted  by 
law  to  make  an  affirmation  instei^  of  taking  an 
oath  within  the  intent  and  meaning  of  the  4th 
section  of  the  first-mentioned  Act.  The  defendant 
in  his  able  argument  has  insisted  that,  according^ 
to  the  true  construction  of  the  section,  the  privi- 
lege thereby  conferred  of  making  and  subscnbine 
a  parliamentary  affirmation  instead  of  taking  and 
sabsoribing  a  parliamentary  oath,  is  not  limited  to 
such  persons  as  are  permitted  by  law  to  affirm 
instead  of  taking  an  oath  for  all  purposes  as  to 
which,  but  for  such  permission,  an  oath  could  be 
required,  but  is  extended  to  all  persons  who  are 
permitted  to  affirm  instead  of  taking  an  oath  for 
any  one  or  more,  though  not  for  all,  purposes. 
The  circumstances  of  the  defendant's  case,  as  put 
by  himself,  will  illustrate  the  proposition  which  he 
has  so  affirmed.  He  has  contended  that  from  and 
alter  the  passing  of  the  Evidence  Amendment 
Act  1869  ne  was  a  person  permitted  by  law  to 
make  an  affirmation  instead  of  taking  an  oath  for 
the  one  purpose  specified  in  the  Act,  namely,  as  a 
preliminary  to  his  giving  evidence  in  a  court  of 
justice  in  a  criminalor  civil  proceeding ;  but  that  - 


for  other  purposes,  as,  for  instance,  as  a  prelimi- 
nary to  serving  as  a  juryman,  he  is  not  a  person 
permitted  by  law  to  affirm  instead  of  takmg  an 
oath.    If  the  defendant's  contention  as  to  the  con- 
struction of  seot.  4  of  the  Act  of  1866  were  well- 
founded,  there  would  be  great  force  in  his  argu- 
ment, that,  having  become  entitled  to  affirm  instead 
of   taking  an  oath  when  called  upon   to  give 
evidence  in  a  court  of  justice,  he  was  entitled 
under  the  provisions  of  the  section  to  make  the 
parliamentary  affirmation  instead  of  taking  the 
parliamentary  oath.    But  I  am  anable  to  adopt 
the  construction  of  the  section  for  which  he  has 
contended.    It  appears  to  me  that,  according  to 
the  reasonable  meaning  of  the  lan^fuage  used,  the 
qualificatioa  for  making  the  parliamentary  affir- 
mation is  a  liberty,  permitted  by  law,  to  affirm 
instead  of  taking  an  oath  for  all  purposes  and 
upon  all  occasions  for  and  upon  wnich  an  oath 
would  otherwise  be  required.    The  section  pur- 
ports to  deal  with  two  classes  of  persons — the 
first  consisting  of  every  person  of  the  persuasion 
of  the  people  called  Quakers,  and  the  second  of 
every  other  person   for  the  time  being  by  law 
permitted  to  make  an  affirmation  instead  of  taking 
an  caUi.    Now  the  former  class  were  at  the  time 
when  the  Act  passed  permitted  to  affirm  instead 
of  taking  an  oath  for  all  purposes  whatsoever,  as 
may  be  seen  by  reference  to  3  &  4  WilL  4,  c.  49. 
Now,  it  appears  to  me  to  be  the  reasonable  con- 
struction of  the  section  that  the  persons  in  the 
second  class,  who  at  the  time  of  the  passing  <]l 
the  Act  were  not  permitted  by  law  to  affirm,  but 
who  mipht,  for  the  time  being — that  is,  at  some 
future  time — be  so  permitted,  should  be  permitted 
to  the  same  extent  and  for  the  like  purposes  as 
those  in  the  first  class  were  then  permitted — that 
is,  for  all  purposes.    The  contention  of  the  defen- 
dant as  to  the  construction  of  the  section  in 
question   being,  in    my   opinion,  unfounded,  it 
follows  that,  not  being  a  person  authorised  by  that 
section  to  make  and  subscribe  a  parliamentary 
affirmation   instead  of   taking   a   parliamentary 
oath,  he  was  bound,  before  sitting  and  voting  in 
the  House  of  Commons,  to  take  and  subscribe  the 
parliamentary  oath  prescribed  by  law ;  and  that, 
having  sat  and  voted  without  taking  and  sub- 
scribing the  oath,  he  has  incurred  the  penalty 
to  recover  which  the  present  action   has  been 
brought.    Upon  the  question  whether  the  present 
plaintiff  is  entitled  to  sue  for  the  penalty,  I  have 
nothing  to  add  to  what  has  been  said  by  Bram- 
well,  L.  J. ;  the  reasons  he  has  assigned  for  holding 
that  the  present  plaintiff  is  entitkd  to  sue  are,  to 
my  mina,  entirely  satisfoctory.     Various  other 
questions  were  raised  and  discussed  in  the  course 
of  the  arguments,  and  it  might  have  been  im- 

Eortant  to  consider  and  dispose  of  such  questions, 
ad  the  court  been  of  opinion  that  the  defendant's 
contention  as  to  the  construction  of  the  Act  of 
1866  was  well  founded ;  but  in  the  view  which  I 
have  tdcen  upon  that  question,  it  appears  to  me 
immaterial  to  consider  the  other  questions  which 
have  been  raised  and  discussed  daring  the  argu- 
ment. 

Lush,  L.  J.— The  first  question  to  be  determined 
is  whether  the  plaintiff  is  a  person  entitled  to  sue 
for  this  penidty.  That  depends  on  the  5th  section 
of  the  Parliamentary  Oaths  Act  1866.  That  says, 
"  If  any  member  of  the  House  of  Peers  votes  by 
himself  or  his  proxy  in  the  House  of  Peers,  or  sits 
as  a  peer  daring  any  debate  in  the  said  House, 
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without  having  made  and  snbscribed  the  oath 
hereby  appointed*  he  shall  for  everj  such  offence 
be  subject  to  a  penalty  of  five  hunured  pounds,  to 
be  recovered  by  action  in  one  of  Her  Majesty's 
Superior  Courts   at   Westminster;   and  if   any 
member  of  the  House  of  Commons  votes  as  such 
in  the  said  House,  or  sits  during  any  debate  after 
the  Speaker  has    been  chosen,  without  having 
made  and  subscribed  the  oath  hereby  appointed, 
he  shall  be  subjected  to  a  like  penalty  for  every 
such  offence."    Now,  it  is  admitted,  and  I  think 
rightly  admitted  by  Mr.   Bradlau^h,   that   the 
words  "  to  be  recovered  by  action  m  one  of  Her 
Majesty's  Superior  Courts  at  Westminster,"  must 
be  imported  mto  the  last  part  of  the  section,  and 
that  **  a  like  penalty  "  means  a  penalty  to  be  re- 
covered  in  the  same  way  and  subject  to  the  same 
incidents.    The  second  part  of  the  section  then 
reads  thus:   "If  any  member  of  the  House  of 
Commons  votes  as  such  in  the  said  House,  or  sits 
daring  any  debate  after  the  Speaker  has  been 
chosen,  without  having  made  and  subscribed  the 
oath  hereby  appointed,  he  shall  be  subject  to  a 
penalty  of  five  nundred  pounds,  to  be  recovered 
by  action  in  one  of  Her  Mj^esty's  Superior  Courts, 
at  Westminster,  for  every  such  offence."    Now 
tiiat  does  not  say  who  shall  receive  the  penaltv,  or 
who  shall  sue  for  it.    If  the  words  had  only  been 
"  by  action,"  I  think  that  the  penalty  could  only 
have   been   sued   for   by    the    Crown,    because 
"action"  is  a  general  word  capable  of  including 
an  information.    But  it  is  abundantly  clear  here 
that  that  is  not  the  sense  in  which  the  word  is 
used,  because  the  action  is  to  be  brought  in  one  of 
Her  Majesty's  Superior  Courts  at  Westminster. 
The    Sovereign   can   only    sue   by   information 
in  the   Court   of    Exchequer,  and    not  in    the 
Queen's  Bench   or  Common  Pleas.     Therefore, 
when    the   Act    says    that    the    plaintiff    may 
select  any  of  the  three  courts,  it  has  exactly  the 
same  meaning  as  the  statute  repealed  by  this, 
which  had  the  additional  words,  "  shall  forfeit  for 
every  wilful  offence  against  this  Act  the  sum  of 
five  hundred  pounds,  to  be  recovered  and  received 
by  him  or  them  that  shall  sue  for  the  same,  and  to 
be  prosecuted  by  any  action  of  debt,  suit,  bill, 
plaint,  or  infermation  in  any  of  His  Majesty's 
courts  at  Westminster "  (30  Car.  2,  c.  1,  stat.  2, 
8.  6) ;  because  that  option  can  only  be  exercised  by 
a  subject.    I  therefore  come  to  the  conclusion  that 
this  penalty  can  be  sued  for  by  any  person.    That 
brings  us  to  the  material  question  that  we  have  to 
decide,  which  is,  whether  the  defendant  is  a  person 
permitted  to  affirm.    Now,  in  order  to  construe 
this  statute,  one  must  have  regard  to  the  state  of 
the  law  at  the  time  that  it  was  passed.    By  3  &  4 
Will.  4,  c.  49,  certain  religious  bodies  were  for  the 
first  time  permitted  to  make  an  affirmation  or 
declaration  in  lieu  of   taking  an  oath.    By  that 
statute  it  was  enacted  "that  every  person  of  the 
persuasion  of   the  people   called    Quivers,  and 
every  Moravian,  be  permitted  to  make  his  or  her 
solemn  affirmation  or  declaration  instead  of  taking 
an  oath,  in  all  places  and  for  all  purposes  what- 
soever where  an  oath  is  or  shall  be  required,  either 
by  the  common  law  or  by  any  Act  of  Parliament 
already  made  or  hereafter  to  m  made."    Under  no 
circumstances  whataver  after  that  Act  could  a 
Quaker  or  Moravian  be  called  upon  to  take  an 
oath.    A  subsequent  Act  (3  &  4  Will.  4,  c.  82) 
extended  this  lo  Separatists ;  and  an  Act  (1  &  2 
Yict.  c.  97)  subsequent  to  that,  further  extended 


the  permission  to  persons  who  had  been  (^(nakers 
or  Moravians,  and  still  had  conscientious  objectdoiui 
to  taking  an  oath.    So  that  at  the  time  that  tiiis 
Parliamentary  Oaths  Act  1866  was  passed,  there 
wore    four    classes   of    persons — ^viz.,    Quakers, 
Moravians,  Separatists,  and   persons   who  had 
seceded  ii^om  the  Quakers  or  Moravians  —  who 
were  permitted  in  all  places  and  for  all  purposes 
whatsoever  to  make  an  affirmation   instead  of 
taking  an  oath.    Now,  at  the  time  that  the  Act  of 
1868  was  passed,  the  Common  Law  Prooednre  Aot 
1854  was  in  force.    That  enacted  (sect.  20)  that, 
"  If  any  person  called  as  a  witness,  or  req|uired  or 
desiring  to  mi^e  an  affidavit  or  deposition,  ^lall 
refuse  or  be  unwilling  from  alleged  oonscientioas 
motives  to  be  sworn,  it  shall  be  lawful  for  the  court 
or  1  udge  or  other  presiding  officer  or  person  quali- 
fied to  take  affidavits  or  depositions,  upon  being 
satisfied  of  the  sincerity  of  such  objection,  to 
permit  such  person,  instead  of  being  sworn,  to 
make  his  or  her  solemn  affirmation  or  deolaratiou 
in  the  words  following,  videlieet:  "I,  A  B.,  do 
solemnly,  sincerely,  and  truly  affirm  and  declare 
that  the  taking  of  any  oath  is,  according  to  my 
religious  belief,  unlawful ;  and  I  do  also  solenmly, 
sincerely,  and  truly  affirm  and  declare,  &c.,  whioi 
solemn  i^rmation  and  declaration  shall  be  of  the 
same  force  and  effect  as  if  such  person  had  taken 
an  oath  in  the  usual  form."    Therefore,  besides 
the  classes  of  persons  referred  to*  there  were  a 
class  of  persons  who,  when  called  as  witnesses  in 
the  English  courts,  if  they  satisfied  the  judge  of 
the  sincerity  of  their  conscientious  objection  to 
being  sworn,  were  permitted,  instead  of  being 
sworn,  to  make  an  affirmation.     That  class  of 
persons  was  in  existence  when  the  Parliamentsry 
Oaths  Act  1866  was  passed.     Now,  if  it  had  been 
in  the  contemplation  of  the  Legislature  to  give  to 
that  class  the  permission  to  affirm  in  the  House  of 
Commons,  nothing  would  have  been  easier  than  to 
have  said  so.    *'If  any  person  returned   to  the 
House  of  Commons  satisfies  the  Speaker  or  the 
House  that  he  has  a  conscientious  objection  to 
taking  the  oath,  such  person,  instead  of  taking  the 
oath,  shall  be  permitted,"  &c    That  would  nave 
been  obviously  said  if  that  had  been  intended. 
The  permission  might  have  been  given  to  members 
of  the  House  of  Commons  in  the  same  manner  as 
it  had  been  given  to  witnesses.    There  woald  have 
been  no  need  to  mention  Quakers,   as  ''every 
person  who  has  a  conscientious  objection  to  takiug 
the  oath  "  would  have  included  them.     But  what 
the  Act  says  is,  "  Every  person  of  the  persoasioD 
of  the  people  called  Quakers,  and  every  other 
person  for  the  time  being  by  law  permitted  to 
make  a  solemn  affirmation  or  declaration,  instead 
of  taking  an  oath,"  mi^  make   an  affirmation. 
Therefore,  clearly  on  the  nice  of  it,  the  Aot  did  not 
mean  to  adopt  the  provisions  of  the  Common  Law 
Procedure  Act  on  this  matter,  or  anything  like 
them.     According   to  every  canon  of  constmo- 
tion   "every   other  person"  must   mean    eveiy 
other  person  in  a  like  position  to  that  00Gai)iea 
by  the  Quakers;  viz.,  those  who  have  an  im- 
munity from  taking  an  oath  for  all  purposes  and 
on  all  occasions.    Therefore,  I  have  no  doubt  thit 
Parliament  never  intended  that  ever^  person  who 
had  a  conscientious  objection  to  takmg  the  oatli 
should  make  the  affirmation.    The  Common  Law 
Procedure  Act  only  applies  to  civil  actions;  its 
provisions  as  to  affirming  were  by  a  later  Aot 
(24  &  25  Yict.  c.  66)  extended  to  criminal  triala; 
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and  snbseqaently  to  jaries  (30  A  81  Yiot.  o.  35» 
8.  8).  The  Act  that  Mr.  Bradlangh  relied  on  goes 
farther,  and  extends  the  right  of  affirming  in 
oonrtB  of  jastice  to  persons  npon  whose  conscience 
the  indge  is  satisfied  that  an  oath  woald  have  no 
binding  effect.  But  there  was,  before  the  passing 
of  the  Parliamentary  Oaths  Act,  a  class  of  perBons 
who,  when  called  as  witnesses  in  the  English 
coartB,  if  they  satisfied  the  judge  that  they  con- 
soientionsly  objected  to  be  sworn,  were  permitted 
to  affirm.  The  Parliamentary  Oaths  Act  1866 
exduded  snch  persons  from  its  provisions.  It 
oonld  not,  therefore,  hare  intended  to  include  snch 
persons  as  those  affected  by  the  4th  section  of 
the  Evidence  Farther  Amendment  Act  1869. 
Mr.  Bradlangh  contended  that  there  was  no  need 
of  the  4th  section  of  the  Parliamentary  Oaths 
Act  1866,  if  the  only  persons  there  referred  to 
were  persons  who  by  other  Acts  were  at  all  times 
and  in  all  places  permitted  to  affirm.  I  cannot 
agree  to  that.  The  third  section  says  that  *'  The 
oath  hereby  appointed  shall  in  every  Parliament 
be  solemnly  and  pnblicly  made  and  sabscribed  by 
every  member  of  the  House  of  Peers  ....  and 
by  every  member  of  the  House  of  Commons,"  &o. 
I  am  of  opinion  that  if  that  section  had  stood 
alone,  it  would  have  excluded  Quakers,  Moravians, 
and  Separatists  from  sitting  in  Parliament ;  and 
that  it  was  therefore  necessary  to  put  in  a  section 
to  protect  the  immunity  that  had  been  previously 
granted  to  the  several  classes  of  persons  that  have 
been  mentioned.  X  confess  that  I  eftitertain  no 
donbt  on  either  the  first  point  or  the  second.  I 
neither  have  any  doubt  that  the  plaintiff  is 
entitled  to  sne  for  these  penalties  nor  that  the 
only  persons  who  are  permitted  by  the  Parlia- 
mentary Oaths  Act  1866  to  make  an  affirmation, 
are  those  persons  who  have  been  permitted  on  all 
oooasions  and  for  all  purposes  throughout  the 
United  Kingdom  to  make  an  affirmation  instead 
of  taking  an  oath.  As  to  the  demurrer  to  the 
repijf  it  seems  to  me  to  be  perfectly  immaterial^ 
now  that  we  have  decided  that  the  plea  is  bad. 

Appeal  dinaUaed  with  costs,  sueh  costs  to  he 
plaintiff's  in  any  event ;  no  execution  to  issue 
until  question  of  fact  determined. 

May  2. — The  defendant  in  person  argued  that 
ho  was  entitled  to  judgment  on  the  demurrer  to 
the  reply. 

Sir  Hardinge  Oiffard,  Q.C.,  and  Kydd,  contra, 
were  not  called  upon. 

The  Court  (Bramwell,  Brett,  and  Cotton,  L.JJ.) 
held  that,  as  the  claim  was  good  and  the  defence 
bad,  it  was  immaterial  whether  the  reply  was  good 
or  not}  and  the  plaintiff  was  entitled  to  judg- 
menl  on  the  whole  record. 

Solicitor  for  the  plaintiff,  W.  0.  Stuart. 
Solicitors  for  the  defendantj  Lewis  and  Lewis, 
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Friday,  May  20, 1881. 

(Before  Bkamwell,  B&stt,  and  Cottoh,  L  JJ.) 

FuLHAM    Guardians  (apps.)  v.  Isle  of   Thanbt 
Guardlahs  (resps.).  (a) 

APPEAL  PEOM  THE  C^EBN's  BENCH  DIVISION. 

Pav/per^ Settlement  hy  irremovability — Residence 
and  maintenance  at  a  charitable  institution-^ 
9  <$•  10  Vict,  c  66,  s.  1—39  ^  40  Vict,  c,  61,  s,  34 
—64  Qeo,  3,  c.  170,  s,  6. 

A  pauper  lunatic  resided  for  more  than  three  years 
at  a  home  for  penitents  in  the  appeHlants*  union, 
where  she  was  maintained  entirely  by  the  funds 
of  the  institution. 

The  home  was  supported  hy  money  collected  at 
church  offertories  throughout  the  county  of  the 
appellants*  union,  and  by  charitable  subscrip" 
tions  and  donations  received  from  various  per- 
sons  resident  in  dU  parts  of  the  kingdom. 

Held  (affirming  the  judgment  of  the  Queen's  Bench 
Division),  that  such  residence  was  not  within 
either  of  the  exemptions  from  the  computo" 
tion  of  time  for  irremovability  under  9  ^  10 
Vict*  c,  66,  s.  I,  and  that  the  pauper  lunatic  had 
therefore  acquired  a  settlement  in  and  was  main^ 
tairujjble  hy  the  appellants*  union  under  39  ^  40 
Vicl:  c,  61,  s.  34,  notwithstanding  54  Qeo,  3, 
c.  170,  s,  6. 

Appeal  of  the  Fnlham  guardians  from  the  jndg- 
ment  of  Field  and  Manisty,  JJ.  (reported  ante,  p. 
364;  and  44  L.  T.  Bep.  N.  S.  188),  where  the 
special  case,  and  the  sections  on  which  the  deoi* 
sion  mainly  turned— 9  &  10  Yict.  c.  66,  s.  1,  and 
39  &  40  Yict.  0.  61,  s.  34— are  set  out  in  full. 

Charles,  Q.C.  and  Poland,  in  support  of  the 
appeal. — 54  Geo.  3,  c.  170,  s.  6,  which  has  not  been 
repealed,  provides :  '*  That  no  person  or  persons 
shall  gain  any  settlement  in  any  district,  parish, 
township,  or  hamlet,  by  reason  of  any  residence 
in  any  house  or  other  dwelling-place  provided  for 
the  residence  of  such  person  or  persons  by  any 
charitable  institution,  while  such  person  or  per- 
sons shall  be  supported  and  maintained  at  the 
expense  of  such  charitable  institution,  as  an 
object  or  objects  of  charity."  To  support  the 
judgment  in  ihis  ease  it  is  necessary  to  hold  that 
the  pauper  has  acquired  a  settlement  by  residence 
in  St.  James's  House,  which  is  directly  contrary 
to  the  express  provisions  ot  the  above  section. 
[They  also  used  the  same  arguments  as  in  the  court 
below.] 

Prosser,  contra,  was  not  called  on  to  argue. 

BaAMWBLL,  L.J*. — As  to  the  point  which  was 
made  in  the  Queen's  Bench  Division,  1  think  this 
is  a  very  plain  case.  I  quite  concur  with  the 
judgment  of  Manisty,  J.,  and  with  the  reasons 
which  be  has  given :  at  the  same  time,  I  do  not 
mean  to  say  that  1  differ  from  Field,  J.  1  think 
that  the  proviso  contained  in  9  &  10  Vict.  c.  66, 
s.  1,  applies  to  cases  where  people  make  a  contri- 
bution among  themselves  for  the  maintenance  of 
a  pauper ;  that  in,  where  they  give  relief  with  the 
view  of  exonerating  the  parish.  As  to  the  new 
point  which  has  been  taken,  it  is  a  curious  one. 
We  may  take  it  backwards.  39  &  40  Yict.  c.  61, 
s.  34,  gives  a  settlement  where  there  has  been  three 
years'  irremovability ;  then  what  confers  three 
years'  irremovability  P  Residence  for  three  years, 
except  under  certain  circumstances  which  are  enu- 

(a)  Boported  by  P.  B.  Hutohiks,  Esq.,  Barrister-at-Law. 
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merated  in  9  A 10  Yict.  o.  66,  a.  1.  As  we  hold  that 
the  case  does  Dot  oome  within  these  exceptions, 
that  is  enough  to  show  that  what  has  taken  place 
here  gives  a  settlement.  It  is  trne  that,  under 
54  Greo.  8,  o.  170,  s.  6,  residence  wonld  not  give  a 
settlement ;  but  here  the  settlement  was  obtained, 
not  because  the  pauper  resided  for  three  years  in 
the  parish,  but  in  consequence  of  irremovability 
for  three  years.  I  do  not  think  it  is  quite 
correct  to  say  that  the  subsequent  statutes  repeal 
64  Qeo.  3,  o.  170,  s.  6,  but  they  have  created  a 
new  settlement,  which  did  not  exist  before. 
Although,  by  the  Act  of  Geo.  3,  there  could  be  no 
settlement  by  residence  where  a  person  was  main- 
jbained  in  a  charitable  institution,  still  irremova- 
bility gives  it  indirectly,  though  there  is  nothing 
in  the  late  Act  to  prevent  the  Act  of  Geo.  1 
applying  in  other  cases. 

Beett,  L.J. — I  am  of  the  same  opinion.  I 
agree  with  Manisty,  J.,*and  I  think  that  the 
word  "  subscription  "  in  9  &  10  Vict.  c.  66,  s.  1, 
means  a  subscription  raised  in  one  parish.  Mr. 
Charles,  in  argumg  on  behalf  of  the  appellants, 
was  forced  to  add  the  words  "to  a  person,"  or 
•*  to  him,"  or  "  to  her,"  or  something  similar,  to 
the  words  **  bond  fide  charitable  gift,"  in  that 
section,  but  there  are  no  such  words  in  the 
statute.  To  my  mind  the  point  is  plain.  Then  as 
to  the  new  point  which  has  been  taken,  my  view 
is  that  by  implication  the  later  Act  has  repealed 
54  G«o.  3,  c.  170,  s.  6 ;  the  one  says  that  no  settle- 
ment shall  be  |f;ained  by  residence  in  a  charitable 
institution,  while  the  other  Act  says  that  residence 
for  three  years  under  such  circumstances  as  would 
render  a  person  irremovable  shall  create  a  settle- 
ment.   I  think  these  provisions  are  inconsistent. 

Cotton,  L,J.— Setting  aside  64  Gheo.  3,  o.  170, 
s.  6,  for  a  moment,  the  case  turns  on  9  A  10  Yiot. 
o.  %Qt  R.  1.  Ou  thai/  section  there  are  two  ques* 
tions.  First  the  appellants  say  that  we  should 
construe  the  section  as  if  the  words  were  "not 
raised  in  a  parish  in  which  such  person  resides ;" 
but  these  are  not  the  words,  and  we  must  take  the 
words  as  they  stand.  The  other  question  is 
whether  this  is  or  is  not  a  hond  fide  charitable 
gift ;  it  is  clearly  a  gift,  but  it  is  said  that  it  is 
not  a  gift  to  the  pauper ;  but  that  is  not  in  the 
Act,  and  we  cannot  read  it  in.  1  am  of  opinion, 
therefore,  that  there  was  such  a  residence  as  to 
render  the  pauper  irremovable,  and  thereby  to 
confer  a  settlement  Then  there  is  54  Geo.  3,  c. 
170,  s.  6.  The  pauper  was  not  irremovable  under 
that  Act,  but  then  comes  the  Act  of  9  &  10  Vict, 
c.  ^^Q,  and  there  has  been  such  residence  as  we 
think  did  under  that  Act  constitate  irremov- 
ability; that  residence  having  lasted  for  three 
years  gives  a  settlement  under  39  &  40  Yict.  c.  61, 
H.  34.  The  previous  Act  is  inconsistent  with  the 
later  Acts,  and  therefore  the  later  Acts  must 

^  *  Judgment  affirmed. 

Solicitors  for  the  appellants,  Bexioorihy,  Osioell, 
and  Co. 

Solicitors  for  the  respondents,  Paterson,  Snow, 
and  Bloxam. 


Tuesday,  ArnrU  12|  188L 

(Before  Bbaicwbll,  Bagoallat,  and  hvsa,  hJJ.) 

Eaton  v,  Baskbr  and  othsbs  (Committeemen)  avd 
THE  Matoe  and  Coefoeation  of  Geanthak.  (a) 

APPEAL  FEOM  THE  SZCHSqUSE  DIVIBIOir. 

Puhlie  HedUh  Act  1875  (38  ^  39  Viet.  e.  55),  m. 
131, 174,  200 — Oorporaiion — Contract  exceeding 
50L  not  under  seat — Local  hoard,  contract  hy-^ 
Personal  UahiUiy  of  committee  appointed  by 
urban  sanitary  aUdhoriiies, 

Committees  appointed  hy  three  urban  sanitary 
authorities,  under  sect,  200  of  the  Public  Heaith 
Act  1875,  were  amalgamated  for  the  purpose  of 
providing  hospitals  for  the  reception  of  feve^ 
patients,  in  pursuance  of  sect.  131  of  the  Public 
Health  Act  1875,  during  an  epidemic  of  scarlet 
fever.  The  districts  of  ths  three  authorities  were 
subsequently  amalgamated  into  the  boroujgh  of 
0.,  tne  corporation  of  which  became  subject  to 
their  liabilities. 

The  joint  committee  hcid  erected  tents,  and  entered 
into  a  parol  agreement  with  the  plaintiff  for  his 
attendance  upon  the  patients  in  the  tents  at  the 
rate  of  5«.  3a.  per  tent  per  day.  The  plaintiff's 
charges  eventually  amounted  to  971.  7s.  9d.,  to  re- 
cover  which  the  present  action  wcls  brought. 

Held  (reversing  the  decision  of  the  Exchequer 
Division),  that  the  agreement  was  not  such  a  con- 
tract as  required  to  be  signed  and  sealed  under 
sect.  174  of  the  Public  Health  Act  1875,  and  thai 
it  was  binding  upon  the  corporation  of  O.,  and 
therefore  {upholding  the  dedeton  of  the  Exchequer 
Division)  that  it  was  not  binding  upon  ths 
committeemen. 

Held,  also,  that  a  control,  to  come  wi£hin  ths 
meaning  of  sect.  174,  must  '*  exceed  in  value  or 
amount  the  sum  of  60L"  ctt  the  time  when  it  is 
made,  and  that  at  that  time  it  must  be  ineapaUs 
of  being  performed  under  the  sum  of  50L 

This  was  an  appeal  by  the  plaintiff  from  the 
decision  of  Stepnen,  J.,  in  an  action  to  recover 
fees  for  medical  attendance  upon  a  contract  made 
under  the  following  circumstances :  In  June  1878 
an  outbreak  of  scarlet  fever  occurred  in  Grantham 
and  the  neighbourhood.    At  that  time  there  were 
three  urban  sanitary  authorities  in  the  district, 
the  Town  Council  of  the  borough  of  Grantham, 
the  Spittlegate  Local   Board,  and  the  Gonerbj 
Local  board,  each  of  which  appointed  a  committee 
of  three  persons,  under  sect.  200  of  the  Public 
Health  Act  1875,  which  was  ultimately  amalgamated 
into  a  single  committee,  for  the  purpose  of  providing 
hospitals  to  receive  the  fever  patients,  in  pursuance 
of  sect.  131  of  the  Public  Health  Act.    The  dis- 
tricts of  the  three  urban  sanitary  authorities  were 
subsequently  amalgamated  into  the  borough  of 
Grantham,  and  the   oorporation  of  the  borocgh 
became  subject  to  the  liabilities  of  each  of  the 
three  districts.    The  joint  committee  resolved  to 
erect  tents  for  the  reception  of  the  fever  patients, 
and  directed  their  medical  officer  to  apply  to  the 
plaintiff,  a  medical  man  in  Grantham,  to  attend 
the  patients.    The  plaintiff  verbally  agreed  to  do 
so,  at  the  rate  of  5«.  3d.  per  tent  per  day,  and 
attended  the  patients  from  June  29th  to  Sept.  15th, 
at  the  end  or  which  time  his  charges  amounted 
to  the  sum  of  971.  7s.  9d.     On  being  sned  for 
the    recovery  of  this    amount,    the    defendants 
pleaded  that  no  contract  had  been  made,  and  that, 

(a)  Beported  by  E.  a  Glxm,  Esq.,  Barriiter^t-lAW. 
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if  any  had  been  made,  it  was  contrary  to  the  provi- 
aions  of  sect  200  of  the  Pablio  Health  Aot  1875. 

Finlay  (with  him  Day,  Q.G.)  appeared  on  behalf 
of  the  plaintiff. 

Lawraneej  Q.O.  and  DugdaU  appeared  on  behalf 
of  the  defendants. 

The  sections  of  the  Poblio  Health  Aot,  the 
arguments  of  the  coansel,  and  the  cases  cited  by 
them,  will  be  found  fally  set  out  in  the  report  of 
the  case  in  the  court  below,  ante,  page  352 ;  and 
44  L.  T.  Rep.  N.  8.  61. 

Bbamwbll,  L.J. — ^I  think  that  this  judgment 
cannot  be  maintained.  The  first  question  is, 
whether  there  was  here  a  contract  whereof  the 
value  in  amount  exceeded  502.  I  had  better  give 
the  ezant  words,  which  are, "  Every  contract  made 
by  an  urban  authority  whereof  the  value  or  amount 
exceeds  502."  That  must  mean  exceeds  at  the 
time  of  making  it.  It  cannot  mean  "  which  shall 
exceed,"  and  it  is  not  "  which  may  exceed,"  but 
it  is  "  every  contract  whereof  the  value  or  amount 
exceeds  502.,"  and  you  may  read  in  the  words  "  at 
the  time  of  making  " — not  that  I  want  to  read  in 
those  words,  but  they  are  inevitably  there.  Now 
was  this  at  the  time  of  making  a  contract  exceed- 
ing 502.,  in  value  P  I  am  inclined  to  think  that 
the  true  interpretation  is  this — that  in  point  of 
law  what  took  place  was  not  that  there  was  a 
separate  contract  made  each  day,  but  that  at  the 
beginning  there  was  a  contract  made  that  so  long 
as  the  service  lasted  the  plaintiff  should  receive 
payment  at  the  rate  of  5«.  Sd.  per  tent  per  day ;  and 
therefore  I  think  it  was  a  contract  which  might  in 
the  result  in  vol  ve  a  larger  amount  to  be  paid  to  the 

Elaintiff  than  502.  I  do  not  say  that  he  could  not 
ave  sued  de  die  in  diem ;  I  think  it  is  possible 
he  could,  but  that  would  not  make  it  the  less  one 
contract  only.  It  would  be  one  contract  with  the 
right  to  daily  payment  possibly^  but  it  would  be 
one  contract  extending  over  the  whole  period  of 
his  service,  therefore  it  is  obvious  that  it  might, 
as  it  did,  involve  more  than  502.  But  it  was  not 
a  contract  which  necessarily  involved  502.,  because 
it  is  manifest  that  the  epidemic  might  have  ceased 
in  a  very  little  time,  and  it  is  manifest  the  plain- 
tiff might  have  withdrawn  from  it.  He  was  not 
bound  to  continue  there  daring  the  whole  of  the 
epidemic,  nor  were  they  bound  to  employ  him.  It 
was  not,  therefore,  a  contract  which  at  the  time  of 
its  making  exceeded  the  value  of  502.,  and  it  is  not 
therefore  within  sect.  174,  with  great  subraission 
to  the  learned  judge,  who  thought  otherwise. 
Indeed  I  do  not  think  I  could  do  better  than  use 
an  argument  which  he  used,  but  with  a  contrary 
disposition.  He  says :  *'  An  attempt  was  made  to 
show  that  the  contract  was  not  one  of  which  the 
▼alue  or  amount  exceeded  502.  when  it  was  made, 
as  it  was  a  contract  for  5«.  3(2.  per  tent  per  day, 
but  I  think  that  it  became  a  contract,  the  value 
or  amount  of  which  exceeded  502.  as  soon  as  the 
amount  due  to  Mr.  Eaton  exceeded  502."  Now. 
supposing  Mr.  Eaton,  after  he  had  been  at  work 
for  twenty  days,  had  gone  to  them  and  said,  '*  I 
want  to  be  paid  for  my  twenty  days,"  which  he 
would  have  had  a  right  to  do,  what  would  become 
of  the  contract?  Its  value  in  amount  could 
not  have  exceeded  502.,  supposing  he  bad  gone  on 
only  for  twenty  days.  I  cannot  help  thinking, 
therefore,  that  this  case  is  not  within  the 
section  of  the  statute.  Now,  a  point  has  occurred 
to  me,  which  I  think  I  ought  to  notice,  not  with  a 


view  to  exciting  doubts,  but  it  occurred  to  me 
(snegested  probably  by  the  observations  of  Cotton, 
L.J.  in  the  ease  of  Hunt  v.  The  Wimbledon 
Local  Board),  whether,  supposing  it  is  not  within 
sect.  174,  it  might  not  be  said :  "  Be  it  so,  the 
statute  has  only  said  arbitrarilv  thai  certain  con- 
tracts of  the  value  of  502,  shall  be  in  writing,  but 
it  has  not  said  that  certain  contracts  may  be  by 
word  of  mouth  only,  and  there  is  no  implication 
to  be  drawn  from  the  words,  such  as  is  sought  to 
be  put  upon  them,  that  no  contracts  need  be  in 
writing  except  such  as  are  specified."  I  think  I 
dealt  with  the  objection  in  the  Wimbledon  Local 
Board  of  Health  case.  However,  supposing  that 
the  remark  were  a  just  one,  then  it  seems  to  me 
that  it  is  got  rid  of  by  our  being  able  to  bold,  ns  I 
am  prepared  to  do,  that  this  was  such  a  contract 
as  a  corporation  might  enter  into  by  word  of 
mouth  upon  the  same  principle  as  it  is  said  they 
may  enter  into  little  contracts  to  hire  servants,  or 
small  matters  of  that  description.  I  think  it  was 
competent  to  them  by  word  of  mouth  to  say  to 
this  gentleman,  as  might  have  happened,  *'  We  will 
engage  you,"  and  at  the  end  of  a  day  they  might 
have  said,"  Your  services  are  not  required  fnrther," 
and  have  paid  him  1 1.,  or  something  of  that  sort. 
I  think,  therefore,  the  case  is  not  within  the 
statute ;  and  supposing  the  common  law  rule  is 
not  excluded  from  cases  which  are  not  included  in 
sect.  174,  it  seems  to  me  that  the  common  law 
rule  would  not  have  precluded  the  making  of  such 
a  contract  as  was  made  here;  that  is  to  say, 
"  5«.  M,  per  tent  per  day  as  long  as  you  attend." 
I  think  it  was  one  of  those  small  matters  which  a 
corporation  might  properly  enter  into  without  a 
contract  under  seal,  and  this  judgment  must  be 
therefore  reversed.  It  is  admitted,  if  the  judg* 
ment  is  reversed,  it  must  be  given  for  the  plaintiff 
for  the  amount  mentioned,  972.  Is,  9(2.  As  to  the 
members  of  the  committee,  it  appears  to  me  clear 
that  if  the  judgment  is  right  against  the  corpora- 
tion there  can  be  no  case  against  the  members  of 
the  committee.  That  is  manifest.  There  cannot 
be  a  double  liability  of  that  sort.  I  was  wonder- 
ing at  one  time  whether,  if  the  plaintiff  failed  as 
to  the  corporation,  he  might  not  possibly  obtain  a 
remedy  against  the  members  of  the  committee, 
upon  the  ground  that  they  purported  to  act  as 
agents  of  a  body  who  bad  not  properly  authorised 
them  ;  but  happily  that  does  not  arise.  The  judg-* 
ment  in  their  favour  must  be  sustained,  and  there 
will  be  judgment  against  the  corporation. 

Bagoallat,  L.J. — As  regards  the  members  of 
the  committee,  I  think  the  appeal  fails.  I  agree 
with  the  vi€tw  taken  by  the  learned  judge  at  the 
trial  as  regards  the  committee  not  being  subject 
to  any  liability  at  all  in  respect  of  this  contract. 
As  regards  the  case  against  the  corporation,  I 
entirely  agree  with  what  hau  been  said  by 
Bramwell,  L.J.  on  the  main  points  of  the  case } 
but  I  do  not  feel  so  satisfied  that  the  common  law 
rule  to  which  be  has  referred  is  not  excluded  by 
the  very  stringent  words  of  the  statute,  which 
says,  "Every  contract  whereof  the  value  or 
amount  shall  exceed  502.  shall  be  in  writing  and 
sealed  with  the  common  seal."  However,  it  is 
quiie  unnecessary  to  give  a  decided  opinion  on 
that  point. 

Lush,  L.J. — I  am  also  of  opinion  that  this  judg- 
ment cannot  be  sustained.  It  depends  entirely  on 
the  meaning  of  the  174th  section,  and  to  my  mind 
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that  meaning  is  clear.  The  words  are,  "Every 
oontraot  made  by  an  nrban  authority  whereof  the 
Talne  or  amount  shall  exceed  502.  shall  be  in  writ- 
ing and  sealed  with  the  common  seal,  every  such 
contract  shall  specify  the  work,"  and  so  on,  "  and 
the  time  within  which  the  contract  is  to  be  com- 
pleted." Now  that  must  mean  that  the  amount  of 
the  contract  is  known  by  the  parties  at  the  time 
when  the  contract  is  made,  otherwise  it  is  impos- 
sible to  satisfy  the  requirements  of  the  section. 
The  contract  must  be  one  at  the  time  it  is  made, 
"  whereof  the  value  or  amount  exceeds  502.,"  and 
if  it  is  not  at  the  time  it  is  made  a  contract  which 
will  exceed  502.  it  is  not  to  be  under  seal.  It 
appears  to  me  very  analogous  to  cases  that  have 
occurred  under  the  4th  section  of  the  Statute  of 
Frauds  which  neutralises  or  makes  void  a  contract 
which  is  not  to  be  performed  within  a  year  unless 
the  contract  is  in  writing*  It  is  not  enough  to 
bring  the  case  within  that  section  that  the  con- 
tract actually  lasted  over  a  year ;  it  must  be  shown 
that  at  the  time  the  contract  was  made  it  was 
incapable  of  being  performed  within  a  year,  so  here 
it  must  be  one  incapable  of  being  performed  under 
the  sum  of  502.,  and  that  must  be  known  to  the 
parties  at  the  time  of  making  it.  I  do  not  see 
myself  any  difficulty  in  holding  that  that  is  the 
true  construction  of  this  statute.  The  case  which 
has  been  cited  of  Hunt  v.  The  Wim  hledon  Local 
Board  was  essentially  different,  for  it  was  taken 
throughout  there  that  the  plans  which  the  sur- 
veyor was  ordered  to  make  were  plans  which 
would  exceed  the  sum  of  502.  At  the  time 
this  order  was  given  it  was  not  known  how  much 
the  plaintiff  might  be  entitled  to,  how  long  the 
fever  would  last,  or  whether  his  charges  would 
be  202.,  502.,  or  1002.,  for  that  was  entirety  contin- 
gent upon  the  continuance  of  the  fever.  I  am 
therefore  of  opinion  that  the  judgment,  which 
held  that  this  contract  at  the  time  it  was  made 
was  within  the  statute,  cannot  be  sustained. 

Judgment  reversed. 

Solicitors  for  plaintiff,  Bouth,  Sldcey,  and  Oastle, 
for  Henry  Thompson  and  Sons,  Grantham. 

Solicitors  for  the  defendants,  Bolton  and  Co., 
for  Henry  Beaumont,  Grantham. 


HIGH    COURT    OF   JUSTICE. 


QUEEN'S  BENCH  DIVISION. 
Wednesday,  March  23,  1881. 

(Before  Bsnman,  J.,  and  Pollock,  B.) 

Be  Maltbt.  {a) 

Habeas  corpus — Insanity — Criminal  law — India 
— Person  not  tried  for  any  charge  or  offence 
because  of  unsound  mind — Bemoval  from  India 
to  England— U  ^  15  Fw^.  c.  81,  ee.  1,  2—39 
4*  40  Geo.  3,  c.  94,  s.  1. 

M.,  a  European,  having  caused  the  death  of  a 
person  in  India,  was  visited  in  his  bungalow  by 
the  district  mugistrate,  who  attended  there  with 
witneifses  intending  to  investigate  the  charge.  In 
consequence  of  the  state  of  mind  of  If.,  aiid  the 
report  made  thereon  to  the  district  magistrate  by 
two  medical  men,  proceedings  were  stayed  under 
sect  483  of  the  Indian  Criminal  Code  1872,  and 
M.  was  removed  to  Madras  under  an  ordier  of 

(a)  Reported  by  J.  A.  FooTB,  Esq.,  Barrister-ot-Law. 


ike  Madras  Qovemment,  The  High  Court  at 
Madras,  on  an  appluwUion  to  them  for  ihereleaae 
of  M.,  determined  that  he  was  lawfuUy  in  custody, 
and  called  the  attention  of  the  Maaras  Govern' 
ment  to  14  ^  15  Vtct."  c.  81.  The  Madras 
Oovemment  thereupon  ordered  his  rem^wal  to 
England  under  sect.  1  of  that  statute,  and  on  his 
arrival  vn  England  he  was,  by  a  warrant  of  Ike 
Home  Secretary,  confined  at  first  in  Broadmoor 
Criminal  Lunatic  Asylum,  and  afterwards  in  a 
private  lunatic  asylum  kept  by  S. 
Held,  on  the  argument  of  a  rule  for  a  habeas 
corpus,  thai  M.  was  a  person  charged  wOh  a 
crime  or  offence  in  India,  and  not  tried  on  ihe 
ground  of  his  being  found  to  be  of  unsound 
mind,  within  14  ^  15  Viet.  c.  81,  and  thai  hie 
detention  and  confinement  in  the  asyluv^  of  8. 
were  lawfiiL 

Bulb  nisi  calling  on  the  Secretary  of  State  for 
the  Home  Department,  and  Dr.  Still  well,  superin- 
tendent of  Moorcroft  Lunatic  Asylum,  to  show 
cause  why  the  hody  of  one  Thomas  James  Maltby 
should  not  be  brought  before  the  court  to  ascer- 
tain the  legality  of  the  circumstances  under 
which  he  was  detained  and  confined. 

Thomas  James  Maltby  was  confined  in  Moor- 
croff*'  Lunatic  Asylum  under  a  warrvnt  from  the 
Secretary  of  State  for  the  Home  Department, 
which  was  in  the  following  terms : 

Viotoria  B.— Whereas  Thomas  James  Maltby  was 
oharged  before  the  distiiot  ma^strate  of  Yizaffapatam, 
in  the  presidency  of  Madras,  Britiah  India,  with  haTing 
on  or  about  the  25th  day  of  December  1879,  at  Satiioda, 
in  the  district  of  Yizagapatam,  oansed  the  death  of 
Latchim  Nazada  by  doing  an  aot  with  the  intention  of 
oansing  the  death  of  the  said  Latchim  Nazada,  and  the 
said  T.  J.  Maltby  was  found  by  the  said  magistrate  and 
by  the  Hi^h  Court  of  Judicature  of  Madras  to  be  unfit 
to  plead  to  the  said  charge  by  reason  of  nnsonndneas  of 
mind. 

And  whereas  the  GoTemor  of  Madras  in  Council,  by 
order  dated  the  20th  April  1880,  direoted,  in  pursuance  « 
the  provisions  of  an  Act  of  Parliament  made  and  passed 
in  the  fourteenth  and  fifteenth  years  of  our  reign,  that 
the  said  T.  J.  Maltby  should  be  removed  to  and  Kept  in 
safe  custody  in  England  until  further  order  should  be 
made  therein  in  pursuance  of  the  said  Act. 

And  whereas  the  Bt.  Hon.  Sir  William  Vomon  Har- 
court,  one  of  our  principal  Secretaries  of  State,  did  by 
warrant  under  his  hand  beariog  date  the  5th  day  of  May 
1880  order  and  direct  that  the  said  T.  J.  Maltby  should 
be  conveyed  to  and  kept  in  Broadmoor  Criminal  Lunatic 
Asvlam,  in  the  conuty  of  Berks. 

And  whereas  humble  suit  hath  been  made  unto  us  to  be 
graciously  pleased  to  order  the  said  T.  J.  Maltby  to  be 
removed  from  the  said  Broadmoor  Lun&tio  Asylum  to  the 
lunatic  asylum  in  Moorcroft  Hoase,  Hillingdon,  in  the 
county  of  Middlesex. 

We,  taking  the  premises  into  our  royal  oonsideratiom. 
do,  by  virtue  of  the  before-mentioned  Aot,  hereby  signify 
our  pleasure  that  you  do  receive  the  said  T.  J.  Malby  zrom 
the  said  Broadmoor  Asylum,  and  keep  him  in  safe  custody 
in  the  said  lunatic  asjlum  at  Hillingaon,  there  to  remain 
until  our  further  pleasure  shall  be  Imown. 

And  for  so  doing  this  shall  be  your  warrant. 

Given,  &o.,  the  19th  July  1880,  by  Her  Majesty's  oom- 
mand, 

(Signed)  W.  V.  Habcouet. 

To  our  trusty  and  well-beloved  the  Superintendent 
of  the  Lunatic  Asylum  at  Moorcroft  House. 
Hillingdon,  in  the  county  of  Middlesex,  and  to  all 
others  whom  it  may  concern. 

The  judgment  of  the  High  Court  of  Judicature 
at  Madras,  referred  to  in  the  above  warrant,  was 
as  follows : 

Upon  reading,  &o.,  and  upon  hearing,  &o.  The 
court  delivered  the  following  judgment  (March  10, 1880) : 
No  rules  of  procedure  having  as  yet  been  framed  vodmt 
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sect.  148  of  the  High  Courts  Code  of  Oiinmial  Prooedme 
Act  1875,  there  da  no  express  proyision  for  the  pre* 
agntation  of  an  application  of  this  nature  by  the  next 
friend  of  a  lonatio ;  but  saoh  a  procedure  is  consrstent 
with  the  general  practice  of  the  court  ....  and  we  have 
felt  oorselves  justified  in  entertaining  the  petition.  It  is 
apparent  from  the  documents  produced  on  the  part  of 
me  Ciown  that  an  inquiry  was  commenced  by  the  magis- 
teate  of  the  district  haying  jurisdiction  in  a  matter  in 
which  Hr.  Maltby  was  reported  to  haye  committed 
mnzder  by  slaying  a  man  without  proyocation.  The 
district  magistrate,  after  taking  the  eyidence  of  two 
medioai  m^,  was  satisfied  Mr.  Maltby  was  of  unsound 
■ind  and  incapable  of  making  his  defence.  He,  there- 
fore, under  sect.  428  of  the  Code  of  Criminal  Procedure, 
reported  the  matter  to  the  Goyemment,  under  sect.  4Sl5 
of  the  Code  of  Criminal  Procedure ;  and  the  Gbyemment 
on  Tooeiyinff  this  report  directed  chat  Mr.  Maltby  should 
be  detained  in  the  lunatic  asylum  at  Madras,  which  is 
aitnate  within  the  ordinary  original  criminal  jorisdiotioiL 
of  this  court.  The  accused  was  conyeyed  to  the  asylum, 
and  arriyed  there  on  the  10th  Jan.,  and  has  been  there 
confined  up  to  the  present  date.  On  the  2lBt  Feb.,  under 
the  order  of  Goyemment,  a  conmiittee  of  official  yisitors 
exazmned  Mr.  Maltby,  and  pronounced  him  then  insane 
and  incapable  of  making  his  defence.  We  haye  examined 
Dr.  L.,  the  superintendent  of  the  asylum,  and  Dr.  P^ 
one  of  the  committee  of  yisitors.  In  our  judgment  Mr. 
Maltby  is  still  suffering  from  mental  disease,  and  his 
mind  is  affected,  specially  with  regard  to  the  matter 
which  occurred  on  the  24th  Dec.  By  reason  of  the  de- 
hiaions  under  which  he  labours,  to  use  the  words  of  the 
Kugliah  law,  "he  cannot  plead  with  that  adyice  and 
caution  that  he  ought.*'  This  being  so,  it  follows  that  he 
is  now  being  dealt  with  according  to  law.  It  is  competent 
to  the  Goyemment  to  detain  him  in  this  country  until  he 
recover  his  reason  sufficiently  to  make  his  defence,  or 
under  14  &  15  Vict.  c.  81,  to  order  him  to  be  remoyed  to 
any  part  of  the  United  Kingdom,  there  to  abide  the  order 
•f  Her  Imperial  Majesty.  Haying  found  that  Mr.  Maltby 
is  being  dfialt  with  according  to  law,  we  can  pass  no 
order  interfering  with  the  discretion  of  the  Goyemment. 
(Signed  by  the  Court.) 

March  21.— Sir  Henry  Jamee,  Q.O.  (A.G.),  A. 
L.  Smith,  and  Poland  showed  canse. 

J.  D.  Mayne  and  Castle  sapported  the  rule. 

March  23.— -Dbmian,  J.— This  was  an  applica- 
tion for  a  writ  of  habeas  corpus  in  which  a  rule 
nisi  had  been  granted,  and  has  now  been  argued ; 
and  we  have  to  decide  whether  that  rule  should 
be  made  absolute  or  should  be  discharged.  It  is, 
no  doubt,  a  case  of  considerable  importance  and  a 
good  deal  of  difficulty;  but,  on  the  whole,  I  am 
of  opinion  that  the  rule  ought  to  be  discharged. 
The  applicant,  Mr.  Maltby,  is  a  gentleman  who 
had  been  in  office  as  an  assistant  magistrate  of  a 
district  in  India,  and  when  on  a  journey  to 
Calcutta  for  his  health  be  was  unfortunately 
under  the  impression  that  certain  persons  were 
emissaries  of  some  foreign  potentate  or  rebel,  and 
had  designs  on  his  life;  and  it  is  impossible  to 
donbt  that  he  was  the  subject  of  a  charge  of  mur- 
dering one  of  these  persons  whom  be  so  supposed 
to  be  hostile  to  him,  by  firing  at  them.  That 
being  the  state  of  things,  a  gentleman  named 
Irvine,  a  magistrate  of  the  district,  admittedly 
acting  with  every  desire  to  be  fair  and  candid, 

Sroceeded  to  the  place  where  he  was  at  the  time, 
[r.  Maltby  then  being  in  such  a  condition  that  it 
was  necessary  that  he  should  be  kept  apart  from 
otber  persons,  or  at  any  rate  carefully  watched. 
It  appears  from  the  papers  that  Mr.  Irvine  went 
tbere  ready  to  take  the  charge,  and  that  the  wit- 
nesses  were  ready  to  be  examined,  but  that  the 
behaviour  cf  Mr.  Maltby  was  so  violent  that  it 
was  impossible  at  that  time  to  go  into  any  judicial 
inquiry  without  still  further  exciting  him.  In 
oonaeqaenceof  that,  the  witnesses  being  all  present 


for  the  purpose  of  being  examined,  and  Mr.  Irvine 
having  gone  to  the  bungalow  in  which  he  was,  in 
order  to  inquire  as  a  magistrate  whether  or  not 
he  ought  to  be  sent  for  trial  on  the  charge  of 
having  caused  death  with  intention  to    do   so, 
Mr.  Irvine  came  to  the  conclnsion  that  he  was  of 
unsound  mind,  and  that  it  was  absolutely  impos- 
sible to  hold  such  an  inquiry.    Having  come  to 
that    conclusion,  he  caused  Mr.   Maltby  to    be 
examined  by  certain  medical  gentlemen,  who  re- 
ported that  Mr.  Maltby  was  not  fit  to  take  his 
trial,  and  that  it  wan  absolutely  necessary  that  he 
should  be  removed  to  Madras  for  his  health  and 
for  his  safe  custody.    Whether  or  not  that  pro- 
ceeding was  lawful  is  one  of  the  points  which 
have  been  argued  before  us.     Under  these   cir* 
cumstances  he  went  to  Madras;    and  then  an 
application  was  made  by  a  gentleman  purporting 
to  act  on  his  behalf  to  the  High  Court  at  Madras. 
The  court,  after  hearing  the  application,  decided 
that  he  was  in  lawful  custody  in  India,  and  pointed 
out  the  statute  14  &  15  Yict.  c.  81,  to  the  applica- 
bility of  which  in  such  a  case  they  called  the 
attention  of  the  Government  of  Madras.     The 
main  question  in  this  case  is,  whether  the  Govern* 
ment  of  Madras  had  authority,  acting  under  that 
statute,  to  send  Mr.  MLaltby  over  to  England;  and 
consequently   whether  he  was  lawfully  sent    to 
England,  and  is  in  lawful  custody  here  where  he 
now  is,  namely,  in  a  private  lunatic  asylum.    That 
being  so,  it  becomes  necessary  to  go  backwards  and 
lo:k  at  the  papers  which  show  the  way  in  which 
Mr.  Maltby  comes  to  be  confined  where  he  now  is. 
The  last  document  in  point  of  date  is  that  signed 
by  the  Secretary  of  State,  which  recites  the  facts, 
generally  stated,  and  further  recites  that  he  was 
charged  in  Madras  with  causing  death  with  inten- 
tion, and  that  he  was  found  by  the  magistrate, 
and  also  by  the  Court  at  Madras,  to  be  of  unsound 
mind,   ana  that  the  Governor  of  Madras  then 
directed  him  to  be  removed  to  England  under  the 
statute  to  which  I  have  referred  (14  &  15  Vict.  c. 
81),  where  he  was  sent  by  the  order  of  the  Secre- 
tary of  State,  first  to  Broadmoor  Criminal  Lunatic 
Asylum,  and  then  to  the  asylum  where  he  now  is. 
That  document  is  the  warrant  or  authority  to  Dr. 
Stiilwell,  the  superintendent  of  the  asylum,  to 
keep    him    in    custody    during    Her    Majesty's 
pleasure.    On  the  face  of  it,  that  document  gives 
ample  and  sufficient  reason  for  the  course  which 
has  been  taken,  and  for  Mr.  Maltby's  detention ; 
but  it  is  not,  of  course,  enough  to  siiy  on  the  face 
of  it  it  seems  sufficient.    The  court  is  bound,  on  an 
application  for  a  writ  of  habeas  corpus^  to  see 
whether  the  foundation  of  the  proceedings  was 
lawful  or  not.    Mow  the  foundation  of  that  warrant 
seems  to  me  to  be  the  order  of  the  Governor  of 
Madras,  which  recites  the  facts  in  the  same  way  and 
to  the  same  effect,  stating  that  he  was  found  to 
be  of  unsound  mind,  both  by  the  district  mafl:is- 
trate  and  by  the  High  Court  at  Madras,  and  that 
the   Governor   of  Madras  had  directed  him  to 
be  removed   to    England.     The  case   seems   to 
me   to  depend  entirely,  or  almost  entirely,  on 
the  true    construction  of  sects  1  and  2  of  the 
statute  (14  &  15  Vict.)*    Sect.  1  is  as  follows : 
"  If  any  person  shall  have  been,  or  shall  here- 
after  be,    indicted    for    or    charged    with    any 
crime  or  offence  in    any   court    in    India,  and 
shall  be  acquitted  of  or  not  tried  for  such  crime 
or  offence  on  the  ground  of  his  being  of  unsound 
mind,  and  shall  by  reason  of  the  premises  be  law- 
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fully  in  oustody  in  India,  it  shall  be  lawful "  for 
the  Gk)yernment  in  India  to  make  an  oixler  for  his 
removal  to  the  United  Kingdom,  to  abide  the 
order  of  Her  Majesty.  It  is  also  important  to 
bear  in  miod  sect.  2,  on  which  the  argument  on 
behalf  of  the  applicant  was  in  a  groat  measure 
based.  By  sect.  2,  the  order  and  directions  of  the 
Indian  Government  for  his  removal  shall  be  suf- 
ficient warrant  to  all  commanders  of  vessels  and 
others ;  and  on  the  arrival  of  such  person  in  the 
United  Kingdom  it  shall  be  lawful  for  the  Crown 
to  give  such  orders  for  hts  custody  as  if  such 
person  had  been  indicted  for  an  offence  and  found 
insane,  so  as  to  be  subject  to  89  &  40  Geo.  3,  o.  94. 
Now,  on  referring  to  the  older  statute  (39  &  40 
Geo.  3,  c.  94),  it  is  certain  that  that  statute  did 
not  give  the  power  which  is  now  claimed  under 
the  recent  one ;  because,  by  the  older  htatute,  pro- 
vision is  only  made  for  the  case  of  persons  who 
are  indicted,  and  appear  on  arraignment  to  be 
insane,  or  are  found  to  be  so  on  their  trial.  But 
when  it  is  argued  that  the  present  contention  on 
behalf  of  the  Crown  is  bad  because  of  that,  it 
appears  to  me  that  such  an  argument  rather  begs 
the  whole  question,  inasmuch  as  the  words  of 
14  &  15  Vict.  c.  81,  s.  1,  are  by  no  means  the 
same  as  those  of  the  former  statute,  and  the  latter 
part  of  sei:t.  2  only  deals  with  the  treatment  of 
persons  who  come  within  the  statute  at  all,  not 
limiting  or  affecting  the  class  of  persons  to  be 
dealt  with.  Therefore,  though  I  think  the  statute 
39  &  40  Geo.  3,  c.  94,  affects  the  mode  of  dealing 
with  the  persons,  it  does  not  affect  the  question 
as  to  who  those  persons  are,  which  turns  upon  the 
words  of  sect.  1  of  the  Act  of  1851 :  "  If  any  person 
shall  be  charged  with  any  crime  or  offence  in  any 
court  in  India,  and  shall  be  acquitted  of  or  not 
tried  for  such  crime  or  offence  on  the  ground  of 
his  being  found  to  be  of  unsound  mind."  Now, 
the  question  is,  whether  Mr.  Mai  thy  came  within 
that  description?  The  answer  to  that  entirely 
depends  on  the  construction  to  be  put  upon  that, 
clause.  The  Act  was  passed  in  1851,  at  a  time 
when  the  statute  of  39  &  40  Gko.  3  was  in  force, 
which,  a?  I  have  said,  applies  only  where  there 
has  been  an  indictment,  arraignment,  and  trial. 
The  latter  statute  undoubtedly  uses  language 
which  is  applicable  to  other  cases.  Tbe  words 
are  larger,  and  the  question  is,  how  much  larger 
they  are.  At  first  sight,  I  was  certainly  inclined 
to  think  that  the  words  "  indicted  or  charged 
with  any  crime  or  offence  "  ought  to  be  construed 
reddendo  singula  singulist  that  is  to  say,  indicted 
for  any  crime,  or  charged  with  any  offence  where 
the  court  had  summary  jurisdiction ;  and  there- 
fore that  they  applied  only  to  a  court  sitting  for 
the  purpose  of  trial  and  not  merely  of  preliminary 
inquiry.  But  I  think  it  is  important  to  remember 
that  this  statute  deals  with  persons  of  unsound 
mind,  and  such  a  statute  cannot  be  looked  at  as 
one  merely  restraining  the  liberty  of  the  subject. 
To  some  extent  it  is  a  remedial  statute,  especially 
having  regard  to  the  fact  that  it  applies  to  a 
country  like  India,  where  the  danger  to  a  Euro- 
pean from  such  a  thing  as  brain  disease  is 
greater  than  it  is  here,  and  that  its  object  is  the 
humane  one  of  bringing  such  a  person  home, 
where  his  prospects  of  recovery  will  be  greater. 
I  think  we  are  hardly  bound  to  hold  that  the 
words  of  such  a  statute  are  to  be  construed  quite 
as  strictly  as  those  of  a  statute  restraining  liberty 
in  the  United  Kingdom,  the  oonsequences  of  the 


state  of  things  with  which  it  deals  being  so  difie- 
rent.  That  being  so,  it  appears  to  me  that  the 
words  of  this  statute  may  be,  and  ought  to  be, 
construed  so  as  to  include  this  case,  and  I  think 
that  it  may  be  done  in  this  way.  The  words  '*  if 
any  person  shall  be  indioted  for  or  charged  with 
any  crime  or  offenoe  "  may  be  read  in  this  sensa, 
that  is  to  say,  so  as  to  include  any  person  indicted 
for  any  crime  or  offenoe,  and  any  person  charged 
with  any  crime  or  offence,  and  not  reddendo  Hngila 
singulis,  in  the  sense  which  has  been  suggested. 
Does  the  section  then  include  the  case  of  a 
man  who  has  not  been  tried  for  a  crime,  not 
actually  brought  up  for  trial,  but  brought  before 
a  magistrate,  who  has  to  declare  whether  he  ought 
to  be  committed  for  trial?  What  does  "aoy 
court "  mean  P  Looking  through  the  oode,  it  is 
impossible  to  say  that  the  magistrate  was  not 
sitting  as  a  court.  He  went  intending  to  sit,  and 
taking  the  witnesses  to  be  examined ;  and  was  as 
much  a  court  as  any  magistrate  in  England  would 
have  been,  before  recent  enactments,  when  sittiofl 
in  his  own  study  and  in()uiring  as  to  a  oriminiu 
charge.  I  think  the  magistrate  was  a  court  here. 
Then  was  the  applicant  a  person  "  acquitted  or  not 
tried  on  the  (ground  of  his  being  found  to  be  of 
unsound  mind  P  "  There  is  no  doubt  whatever 
that  his  case  was  not  inquired  into,  on  the  groand 
of  his  being  supposed  to  be  of  unsound  mind.  I 
think  he  was  "  not  tried  "  within  the  meaning  of 
the  statute,  and  on  the  ground  of  his  being  sup- 
posed, at  all  events,  to  be  of  unsound  mind.  The 
further  difficulty  is,  that  it  is  argued  that  the 
meaning  of  the  words  "  found  to  be  of  unsound 
mind  "  contemplates  a  finding  different  from  the 
opinion  of  the  magistrate,  though  based  upon  his 
own  view  and  upon  undoubtedly  sound  evidenoa 
This  is  the  difficulty  which  at  first  I  was  disposed 
to  think  insuperable ;  and  it  is  perhaps  the  greater 
because  the  same  words  "  founa  to  be  of  uusonnd 
mind  "  are  used  in  the  former  statute,  where  they 
onqnestionably  mean  "  found  by  a  jury."  Bat  I 
think  they  are  not  to  be  limited  here  to  cases 
where  there  has  been  a  finding  by  a  jury,  because 
they  must  apply  to  those  cases  where  a  magistrate 
has  power  to  hold  a  person  guilty  of  an  ofienee 
charged  without  any  indictment,  and  without  aov 
jury.  Do  they  apply  further  than  that  P  I  think 
the  word  *'  found  "  quite  capable  of  a  larger  eon- 
struction.  and  applicable  to  the  case  of  a  magis- 
trate making  a  preliminary  examination  on  a 
charge  of  murder,  and  coming  to  the  conolosion 
that  the  man  charged  is  of  unsound  mind,  and 
cannot  be  sent  for  trial.  I  think  it  is  not  at  all 
straining  the  words  to  suppose  that  the  Legia- 
lature,  when  passing  this  Act,  and  varying  the 
words  of  39  &  40  Gko.  3,  c.  94,  did  intend  to  give 
a  much  larger  power,  in  a  remedial  sense,  for  the 
benefit  of  persons  in  India  in  this  condition,  and 
to  give  the  Governor,  under  these  circumstanoes, 
the  humane  and  useful  power  of  sending  them  to 
England  to  have  the  best  chance  of  recovery. 
Then,  when  they  are  once  in  England,  they  are 
subject  to  Her  Majesty's  pleasure,  and  no  one  has 
suggested  that  that  pleasure  is  not  beneficially 
exercised  with  respect  to  persons  under  confine- 
ment, for  their  own  sakes  as  well  as  for  the  pro- 
tection of  others.  It  appears  to  me  that  this 
statute  meets  the  present  case.  Then  our 
attenuon  has  been  called  to  the  Code  itself.  In 
one  sense  the  Code  throws  very  little  light  on  the 
matter,  because  we  have  to  consider  the  meaning 
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of  the  statute  of  1851  at  the  time  when  it  was 
passed,  rather  than  the  other  powers  applicable  to 
India.  I  think  it  has  not  much  bearing  on  the 
case.  Sects.  423-428  of  the  Code  give  a  power, 
in  my  opinion,  quite  consistent  with  the  statute 
of  18ol.  They  only  give  a  power  which  enables 
persons  who  are  found  lunatic— perhaps  only  when 
so  found  by  a  tribunal  competent  to  try  them — to 
be  kept  in  custody,  and  brought  up  from  time  to 
time  as  circumstances  may  require.  They  are  not 
inconsistent  with  this,  namely,  that,  when  persons 
are  lawfully  in  custody  there  is  the  further  power, 
under  the  discretion  of  the  Qovernor,  of  sending 
them  to  England  under  the  provisions  of  the 
14  A  IB  Yict.  0.  81.  In  this  particuliur  case  we 
have  it  before  us  that  an  application  was  made  to 
the  High  Court  at  Madras,  and  that  that  court, 
with  the  matter  fully  before  them,  held  that  the 
applicant  was  lawfully  in  custody  in  India,  and 
then  suggested  that  this  statute  might  apply. 
The  Governor  of  Madras  proceeded  to  act  under 
this  statute.  I  think  his  order  is  incorrect  in 
reciting  the  suggestion  as  to  this  statute  as  the 
judgment  of  the  High  Court,  but  that  does  not 
alter  the  fact  that  the  case  is  within  the  statute.  I 
think  the  proceedings  have  been  right.  I  should 
have  been  sorry  if  we  had  been  obliged  to  decide 
otherwise,  because  of  the  disastrous  consequences 
which  would  have  ensued  —  disastrous  to  no 
one  more  than  the  applicant  himself,  if  discharged 
under  a  writ  of  habeas  corpus,  and  exposed  to 
the  evils  and  excitement  of  a  recommencement  of 
all  these  proceedings. 

Pollock,  B. — I  think  this  writ  ought  not  to  go, 
and  the  rule  must  be  discharged.  It  is  unnecessary 
to  consider  the  question  of  the  discretion  which  has 
been  exercised  in  this  case.     The  whole  foundation 
of  the  proceedings,  in  my  opinion,  is  the  statute  of 
1851  {14  &  15  Viot.  c.  81),  and  it  is  clearly  necessary 
for  ns  to  go  back  to  the  inception  of  the  jurisdiction 
bv  which   the    applicant   was  sent  to  England. 
Now  sect.  1  of  this  Act  requires,  as  a  foundation 
for  proceeding,  that  the  person  should  be  **  found 
of  unsound  mind  *' ;  and,  having  regard  to  the  cir- 
cumstances to  deal  with  which  the  Act  was  passed, 
it  is  (|uite  clear  that  the  word  "found"  points  to 
a  finding  by  a  magistrate  at  a  much  earlier  stage 
than  persons  are  so  found  in  this  country  on 
indictment  and  arraignment.    It  was  argned  that, 
of  the  words  in  the  first  section,  "  indicted  for  or 
charged  with  any  crime  or  offence,"   the  words 
*^  indicted  for  any  crime  "  are  applicable  to  cases  of 
indictment  where  an  indictment  is  proper,  and 
that  the  words  "charged  with  any  offence  "are 
applioable  to  cases  where  a  magistrate  has  sum- 
maiy  jurisdiction  without  any  indictment.     No 
authority,  however,  has  been  cited  to  show  that 
any  technical  meaning  was  attributable  to   the 
w<m  "charge"  in  India  when  the  statute  was 
passed.     In  the  case  of  Beg.  v.  Hughes  (40  L.  T. 
Sep.  N.  S.  685 ;  L.  Eep.  4  Q.  B.  Div.  614).  the 
meaning  of  the  word  was  carefully  considered  here, 
and  it  was  held  that  it  in  no  way  involves  even  a 
written  information.      In  Beg.  v.  Shaw  (34  L.  J. 
169  M.  C),  Erie,  C.J.  said :  "  In  my  opinion,  if  a 
party  is  before  a  magistrate,  and  he  is  then  charged 
with  the  commission  of  an  offence  within  the  juris- 
^ction  of  that  magistrate,  the  latter  has  jurisdic- 
tion to  proceed  with  that  charge  without  any 
information  or  summons  having  been  previously 
issued,  unless  the  statute  creating  the  offence 
imposes  the  necessity  of  taking  some  such  step." 


That  is  an  opinion  with  which  I  think  that  a  great 
many  judges  have  agreed  for  a  good  many  years. 
But  the  matter  does  not  end  there.     1  xx)king  at 
sect.  1  of  the  Act  in  question,  we  find  it  a  condi- 
tion precedent  that  the  person  shall  have  been 
*'  acquitted  of  or  not  tried  for  "  the  offence  charged, 
on  the  ground  that  he  was  of  unsound  mind.    We 
must  therefore  look  at  the  present  mode  of  trying 
or  not  trying  persons  under  such  circumstances  in 
India.     I  find  that  the  magistrate  here  was  holding 
a  criminal  court,  because,  by  the  interpretation 
clause  of  the  Criminal  Code,  he  was  a  court  for  all 
purposes.      Then,    by   sect.  423  of  the   Code,  a 
process  is  provided  whereby,  if  a  person  appears  to 
be  of  unsound  mind,  the  magistrate  is  to  institute 
an  inquiry  in  certain  cases,  that  is  to  say,  where  he 
has  j urisdiction  to  try  the  charge;  but  where,  as 
here,  he  has  no  jurisdiction  to  try  the  charge,  then 
sect.  424  applies,  and  gives  him  power  to  stay 
further  proceedings  in  the  case.    It  is  therefore 
clear,  looking  at  this  as  a  matter  of  procedure, 
that  when  a  magistrate  does  stay   proceedings 
under  these  provisions  of  the  Code  (Act  1872),  he 
is  putting  the  person  charged  in  the  position  of  a 
person  "  not  tried,"  on  the  ground  that  he  is  of 
unsound  mind.    It  was  said  that  this  inquiry  was 
conducted  behind  the  back  of  the  person  cniefiy 
concerned ;  but  I  do  not  at  all  think  that  the  statute 
intended  that  there  should  be  a  trial  of  this  question 
in  open  court,  the  supposed  lunatic  being  present. 
Then  it  was  contended  further  that  in  this  case 
the  magistrate  had  never  had  this  man  charged 
before  him,  in  the  sense  of  being  actually  brought 
before  him  while  sitting  on  the  seat  of  justice. 
What  did  happen  was  this.    The  magistrate  was 
told  of  the  condition  of  this  gentleman  at  the  same 
time  that  the  charge  was  made,  an^l  no  doubt  the 
course  which  he  took  was  somewhat   informal. 
Instead  of  sending  for  the  person  charged,  he  went 
to  him  at  the  bungalow  where  he  was,  just  as  in 
England  a  justice  of  the  peace  might  have  gone, 
for  example,  to  a  man  in  hospital.    I  think  that 
the  statute  was  complied  with,  and  that  all  that 
was  necessary  to  give  the  magistrate  jurisdiction 
was  done;  that  inquiry  was  properly  instituted, 
and  that  when  instituted  it  gave  the  magistrate 
power,  on  the  information  he  received,  to  send  the 
accused  person  to  Madras ;  that  the  order  made  by 
the  Gh)vernment  there  was  within  the  p>owers  con- 
ferred by  14  &  15  Yict.  c.  81,  and  that  the  appli- 
cant is  now  propel  ly  detained  in  custody  under  the 
warrant  of  the  Secretary  of  State. 

Bule  discharged. 

Solicitors  for  the  applicant,  Oohhold  and  WoolUy, 
Solicitor  for  the  Crown,  Solicitor  for  the  Treasury, 


Tuesday,  May  31, 1881. 
(Before  Huddlsston,  B.,  Hawkins  and  Bowen,  JJ.) 

GiLLiNGHAM  (spp.)  V.  Walksb  (resp.).  (a) 

BaUway  company — Travelling  without  having  pre- 
viously  paid  fare — Travelling  in  class  superior 
to  that  for  which  fare  paid — Intent  to  avoid  pay- 
ment  of  fare — Bailway  Clauses  Consolidation 
Act  1845  (8  Vict.  c.  20),  s.  103. 

A  passenger  who  has  paid  a  fare  and  taken  a  ticket, 
hut  who  travels  in  a  carriage  of  a  class  superior 
to  that  in  which  his  ticket  entitles  him  to  travel, 

(a)  B^ported  by  W.  E.  Oobdon,  Esq.,  BurlBtei^t-Lair. 
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wUh  intent  to  defraud  the  railway  company  of  ] 
the  difference  between  the  fares  for  the  two  claaees,  \ 
is  liahle  to  he  convicted  under  8   Vict,  c,  20, 
8,  lOS,  for  travelling  without  having  previously 
paid  hie  fare. 

Case  stated  by  a  metropolitan  police  magistrate 
under  20  &  21  Yiot.  c.  43  and  42  A;  43  Yict.  c.  49. 

The  appellant,  on  behalf  of  the  Great  Western 
Railway  Company  and  the  Metropolitan  Railway 
Company,  preferred  an  information  against  the 
respondent,  for  having  on  the  22nd  Jan.  1881,  con- 
trary to  the  provisions  of  sect.  103  of  the  Railway 
Clauses  Consolidation  Act  1845,  travelled  in  a 
carriage  of  the  above-mentioned  companies  upon 
their  joint  railway,  withoat  having  previously 
paid  hin  fare  and  with  intent  to  avoid  payment 
thereof. 

At  the  hearing  it  was  proved  that  the  respon- 
dent, on  the  22nd  Jan.,  took  a  third-class  ticket 
and  paid  the  third-class  fare  from  Hammersmith 
on  the  joint  railway  to  Westbourne  Park,  avail- 
able in  the  alternative  from  Hammersmith  to 
Netting  Hill,  and  that  without  having  paid  any 
other  than  such  third-class  fare,  he  travelled  in  a 
second-class  carriage  of  the  above  mentioned  com- 
panies upon  their  joint  railway  from  Hammer- 
smith to  Notting  Hill. 

The  magistrate  found  as  a  fact  that  the  re- 
spondent travelled  without  having  paid  the  proper 
second-class  fare,  fraudulently  and  with  intent  to 
avoid  payment  of  such  fare,  but  dismissed  the 
information  on  the  ground  that  although  the 
respondent  had  not  paid  his  proper  fare  for  the 
class  of  carriage  in  which  he  travelled,  yet  he  had 
paid  a  fare  for  travelling  in  a  third-class  carriage, 
and  therefore  could  not  be  said  to  have  travelled 
in  any  carriage  of  the  said  companies  without 
having  previously  paid  his  fare  within  the  mean- 
ing of  sect.  103  of  the  Railway  Clauses  Consolida- 
tion Act  1845. 

The  question  for  the  opinion  of  the  court  was 
whether  the  information  had  been  rightly  dis- 
missed on  the  above  ground. 

By  the  Railway  Clauses  Consolidation  Act  1845 
(8  Vict.  c.  20),  s.  103  : 

If  any  person  travel  or  attempt  to  travel  in  any  oarriage 
of  the  Gompan;^,  or  of  any  other  company  or  party  uainff 
the  railway,  without  having  previous^  paid  his  fare  and 
with  intent  to  avoid  payment  thereof,  or  if  any  person 
having  paid  his  fare  for  a  oertain  distance,  knowingly 
and  wilfall^  proceed  in  any  snoh  carriage  beyond  sach 
distance,  withoat  previously  paying  the  additional  fare 
for  the  additional  distance,  and  with  intent  to  avoid 
payment  thereof  ....  every  snoh  person  shall  for  every 
such  offence  forfeit  to  the  company  a  sum  not  exceeding 
forty  shillings. 

Bufterworth,  for  the  appellant,   was  not  called 
upon  to  argne. 
No  counsel  appeared  for  the  respondent. 

HuDDLESTON,  B. — There  was  a  case  decided  in 
this  division  on  this  very  section,  in  which  it  was 
held  that  the  words  "  having  paid  his  fare  "  mean 
having  paid  the  fare  for  the  class  by  which  the 
passenger  has  travelled.  The  respondent  here 
had  a  third-class  ticket  and  travellea  in  a  second- 
class  carriage,  and  the  magfstrate  finds  that  there 
was  evidence  of  that  having  been  dene  fraudulently 
and  with  intent  to  avoid  payment  of  the  second- 
class  fare.  Under  these  circumstances,  the  question 
being  whether  the  respondent  had  paid  his  fare, 
although  he  had  paid  a  fare,  he  had  not  paid  the 
fare  proper  for  the  class  by  which  he  travelled.    I 


am  therefore  of  opinion  that  he  ought  to  have 
been  convicted. 

ELawkins  and  BowEV,  JJ.  oonoarred. 

Ga^e  remitted  with  the  opinion  of  the  ceurt. 

Solicitor  for  the  appellant,  £.  E.  Nelson. 


CKOWV    CASBS    BESB&YJBD. 


Saturday,  May  21, 1881. 

(Before  Lord  Coleridge,  C.J.,  Gboyb,  HiLWEon, 
Lopes,  and  Stephen,  JJ.) 

Beg.  V,  Fbnkell.  (a) 

Evidence  —  Confession  —  AdmiseibUtty  —  Induce^ 

ment  to  confess. 

Previously  to  being  given  in  charge,  the  prisonet 
was  token  into  a  room  where  the  prosecutor  and 
an  inspector  of  police  were.  The  prosecutor  tkei^ 
said  to  the  prisoner,  **  He  {meaning  the  poUes 
inspector)  tells  me  you  are  making  housebreaking 
implements.  ;  if  that  is  so,  you  had  better  teU  the 
truth,  it  may  be  better  for  you."  The  prisoner 
then  made  admissions  which  contributed  mote- 
rially  to  his  conviction  upon  an  indictment  for 
larceny. 

Held,  upon  the  authority  of  decided  cases,  that 
these  admissions  were  inadmissible  after  the 
inducement  held  out  in  the  words  "it  may  he 
better  for  you." 

Case  reserved  for  the  opinion  of  this  Court  by  ths 
Chairman  of  the  Second  Court,  at  the  Surrey 
sessions. 

William  Fennell  and  Arthur  Male  were  triad 
before  me  on  Monday,  11th  April  1881,  on  an  in* 
dictment  which  charged  them  with  larceny  as 
servants. 

I  withdrew  the  case  of  Male  from  the  jary  for 
want  of  sufficient  evidence. 

Fennell  was  convicted  mainly  upon  admissioiis 
made  by  him  in  the  presence  of  the  prosecator 
and  police  inspector  Chamberlain,  before  he  wai 
charged. 

The  question  upon  which  the  Court  are  asked  to 
give  their  opinion  is  : 

Whether  the  admissions  made  by  the  prisoner 
Fennell  were  properly  received  in  evidence  as 
against  him. 

The  following  are  the  circumstances  under 
which  the  admii-sions  were  made : 

Previously  to  being  charged,  Fennell  was  taken 
into  a  room  with  the  prosecutor  and  Inspector 
Chamberlain. 

The  prosecutor  then  said  to  Fennell,  ''He 
(meaning  Chamberlain)  tells  me  yon  are  makios 
housebreaking  implements ;  if  that  is  so,  yon  baia 
better  tell  the  truth,  it  may  be  better  for  you." 

Fennell  then  made  admissions  which  contri- 
buted materially  to  his  conviction. 

The  point  was  then  raised  by  Fennell's  ooaosel 
as  to  whether  these  admissions  of  Fennell  ooald, 
after  what  the  prosecutor  had  said  to  him,  be 
received  in  evidence. 

I  decided  that  they  might  be  received,  on  the 
ground  that  the  words  addressed  to  Fennell  by 
the  prosecutor  did  not  '*  import  a  threat  of  evil  or 
a  promise  of  good,"  and  so  render  his  statement 
inadmissible. 

If  the  Court  should  be  of  opinion  that  the  admis- 
sions of  Fennell  were  receivable,  the  conviction  is 

(a)  Bepoxted  by  J.  Thomfsoit,  Esq.,  BMristaMit-Uir. 
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to  be  affirmed ;  if  on  the  other  hand,  the  oonrt 
should  be  of  opinion  that,  the^  oaght  not  to  have 
been  reoeived,  the  conyiotion  is  to  oe  quashed. 

Gbobge  Somes, 

Chairman  of  the  seoond  oourfc,  Surrey  SesBions. 

Mews  for  the  prisoner. — The  principle  upon 
which  confessions  in  orimioal  oases  are  reoeiyable 
in  evidenoe  is  that  they  must  be  shown  to  have 
been  made  voluntarily  (2  Hawk.  P.  G.  o.  46,  ss.  87 
eiseq.;  1  Taylor  on  Ev.  o.  15,  s.  872,  ed.  1878) ; 
and  no  confession  is  deemed  to  be  voluntary  if  it 
appears  to  the  judge  to  have  been  caused  by  any 
inducement,  threat,  or  promise,  proceeding  firom  a 
person  in  authority,  and  having  reference  to  the 
charge  affainsb  the  accused  person.  Stephen's 
Dig.  of  we  Law  of  Evid.  art.  22.  The  learned 
counsel  then  oited 

Bsg.  V.  Baldny,  2  Den.  C.  C.  4S0;  5  Cox  G.  C.  52S } 
Beg.  V.  Qamer,  1  Den.  C.  0. 829 ;  3  Cox  0.  0. 175. 

In  Beg.  v.  Oamer  the  words  used  by  the  proser 
ontor  were,  "  It  would  be  better  for  her  to  tell  the 
tmth,"  and  Manle,  J.  said,  "  There  can  be  no  doubt 
that  such  words  if  spoken  by  a  competent  person 
hftTe  been  held  to  ezdude  a  confession  over  and 
over  again  ": 

Bex  y.  KingsUm,  4  Car.  &  P.  387 ; 

Bex  V.  Watkley,  6  Car.  A  P.  175 ; 

Bex  T.  Thomas,  6  Car.  &  P.  353 ; 

Bex  y.  Sheppard,  7  Car.  &  P.  579 ; 

Beg.  y.  J6rtn«,L.Bep.lC.C.B.97;10CoxC.C.  574; 

Beg.  y.  Bate,  11  Cox  C.  C.  686 ; 

Beg.  y.  Doherty,  13  Cox  C.  C.  23 ; 

Beg.  y.  Zeigert,  10  Cox  C.  C.  555 ; 

Beg.  y.  Beeve,  t.  Bep.  1 C.  C.  B.  862 ;  12  Cox  C.  C.  179. 

Pranherd  for  the  prosecution. — It  was  a  question 
for  the  judge  at  the  tried  to  decide  whether  the 
confession  of  the  prisoner  was  induced  by  a 
promise,  or  a  threat,  which  operated  on  the  mind 
of  the  prisoner.  In  this  case,  the  judge  held, 
looking  at  the  surrounding  circumstances,  that 
the  stetement  of  the  prosecutor  did  not  operate  on 
the  mind  of  the  prisoner  at  the  time  of  the  con- 
fession. On  the  general  rule  as  to  the  admissi- 
bility of  confessions  of  this  kind,  1  Bum's  Just. 
973,  was  referred  to. 

Lord  OoLEBiDGS,  C.J. — We  are  all  of  opinion  that 
the  conviction  in  this  case  cannot  be  sustained. 
It  is  well  established  by  the  authorities  which  all 
bear  in  one  direction,  that  this  confession  was  in- 
admissible after  an  inducement  such  as  that 
held  out  by  the  prosecutor. 

The  rest  of  the  Court  concurring, 

Conviction  quashed. 

Solicitpr  for  the  prosecution.  The  Olerk  of  the 
Peiieefor  the  County  of  Swrrey. 
Solicitor  for  the  prisoner,  ISdlagar. 


Flaiurday,  July  2, 1881. 

(Before    Lord     Colbbidoe,    C.J.,    Gbovb     and 
Bbnhan,   JJ.,   Hupdlsston,   B.,  and  Watkin 

WXLLIAKS,  J.) 

BbG.  V.  TONKINSON.  (a) 

Laireenyhy  haUee—Deed  entrusted  to  a  professional 
person  for  the  purpose  of  trtmsfer  of  mortgage. 

The  prosecutor  advanced  money  to  the  prisoner,  a 
soUcfUot's  clerk,  upon  the  deposit  of  a  deed  con* 

(a)  B«ported  ^7  John  Thompson,  Esq.,  BarrlBter-At-Law. 
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veyvng  the  equUy  of  redemption  to  the  wrisoner  in 
a  house  of  his  ovm,  and,  suhsequenHy,  ns  ohtoined . 
a  legal  mortgage  from  him  as  seowrity  for  the 
sums  so  advanced.  The  prisoner  then  ootained 
from  the  prosecutor  the  deed  conveying  the  equity 
of  redemption  on  the  representation  that  he  had 
found  a  person  who  would  take  a  tracer  of  the 
mortgage.  The  prisoner  then  obtained  140L  from 
another  person  on  the  deposit  of  the  deed  with  him 
without  notice  of  the  prosecutor^ s  mortgage,  and 
appropriated  the  m^mey  fo  his  own  use.  The 
judge  at  the  trial  directed  the  jury  thai  the 
prisoner  was  a  haUee  of  the  deed,  and  the  jury 
found  that  he  had  fraudulenGnf  converted  U  to  his 
own  use. 

Held,  ihaJt  the  direction  was  right,  and  that  the 
prisoner  was  properly  convicted  of  larceny  as  a 
oailee, 

Oasx  stated  by  the  Becorder  of  Newcastle-under- 
Lyme. 

At  the  Sessions  held  before  me  at  Newcastle- 
under-Lyme,  on  1st  April  1881,  William  Tonkinson 
(herein  called  the  prisoner)  was  indicted  for  larceny 
as  a  bailee. 

The  first  count  alleged  that  he,  being  the  bailee 
of  a  valuable  security,  the  property  cd  George 
Ward  (herein  called  the  prosecutor),  to  wit,  an 
indenture  dated,  &o.,  whereoy  the  equity  of  redemp- 
tion of  and  in  certain  premises  was  assured  to  the 
use  of  the  prisoner,  did  feloniously  steal,  take,  and 
carry  away  and  convert  the  same  to  his  own  use 
against  the  form  of  the  statute,  &o. 

The  second  count  charged  that  the  said 
prisoner  afterwards  and  within  six  months  from 
the  time  of  the  committing  of  the  said  offence  in 
the  said  first  count  chargM,  to  wit,  on,  &o.,  feloni- 
ously and  fraudulently  did  steal,  take,  anid  carry 
away  and  convert  to  his  own  use  a  certain  valuable 
security,  to  wit,  a  certain  deed  of  conveyance  of 
freehold  property,  situate  in  the  parish  of  Stoke- 
upon-Trent,  he,  the  said  prisoner,  being  the  bailee 
thereof,' the  said  valuable  security  then  being  the 
property  of  the  said  prosecutor  against  the  form  of 
the  stotute,  Ac. 

The  third  count  charged  that  the  said  prisoner 
afterwards,  and  within  the  space  of  six  months,  Aa, 
did  feloniously  and  fraudulently  steal,  take,  and 
carry  away  1002.  of  the  moneys  of  the  said  prose- 
cutor against  the  form  of  the  stotute,  &c. 

It  was  proved  that  the  prosecutor  was  in  the 
habit  of  employing,  professionally,  the  prisoner^ 
who  was  derk  to  a  solicitor. 

That,  previous  to  1st  Jan.  1880,  he  had  a  conver- 
sation with  the  p»risoner  about  the  equity  of  re- 
demntion  of  and  in  a  house  at  Stoke-upon-Trent, 
the  deed  conveying  it  being  the  property  of  the 
prisoner,  and  that  on  its  being  deposited  with  the 
prosecutor  as  a  securitjr,  he  advanced  to  the 
prisoner,  at  different  times,  several  sums  of 
money. 

That,  on  Ist  Jan.  1880,  the  prisoner  executed  a 
deed  whereby,  in  consideration  of  lOOL,  being  the 
whole  sum  advanced  to  him,  the  said  premises 
were  mortgaged  by  the  prisoner  to  the  prosecutor.  , 

The  prosecutor  kept  the  two  deeds  till  the  end 
of  February  or  the  befrinning  of  March,  when  the 
prisoner  told  him  that  ne  had  found  a  person  who 
would  take  a  transfer  of  the  mortgage  on  the 
premises  at  Stoke,  and  asked  him  to  let  him  have 
the  deed  for  the  purpose  of' obtaining  the  money. 
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In  jBonseqiienoe  o!  saoh  represflntation  tbe 
prosecutor  delivered  to  the  prisoner  the  deed  con 
▼eying  the  equity  of  redemption,  reta  ining  himsel 
the  mortgage  deed. 

Up  to  the  month  of  Jane  the  prosecutor  fre- 
quently asked  the  prisoner  for  the  transfer,  and 
tne  prisoner  made  various  excuses,  such  as  that 
"  he  was  much  occupied,"  and  that  "  things  could 
not  he  done  in  a  hurry/'  &c.,  and  the  prosecutor, 
placing  trust  and  confidence  in  him,  forbore  to 
press  him. 

Abont  the  28th  June  the  prosecutor  was  at  the 
office  of  Griffiths  (who  was  the  employer  of  the 
prisoner),  and  met  Mr.  Onions,  anotner  solicitor, 
and  a  conversation  took  place,  in  the  course  of 
which  the  same  of  the  prisoner  was  mentioned. 

On  the  same  evening  the  prosecutor  saw  the 
prisoner,  and  told  him  that  he  had  seen  Onions, 
and  that  he  believed  that  his  deed  (equity  of 
redemption)  was  deposited  with  him,  and  that  he 
(the  prisoner)  had  obtained  some  money  for  him 
upon  it. 

This  was  denied  by  the  prisoner,  who  said  that 
he  had  a  person  who  would  buy  the  premises  at 
Stoke  and  give  a  good  price  for  them,  and  that  if 
the  prosecutor  would  wait  he  would  get  his  mone^, 
and  that  he  need  not  make  himself  uneasy  about  it. 

It  subsequently  transpired  that  in  February 
or  March  the  prisoner  had  applied  to  Onions  for  a 
loan,  and  proposed  to  give  as  security  the  equity 
of  redemption  on  promises  at  Stoke-upon-Trent, 
and  that  on  or  about  the  6th  March  the  sum  of 
140L  was  advanced  by  Onions  to  the  prisoner,  and 
the  prosecutor's  deed,  conveying  the  equity  of 
redemption,  was  deposited  with  Onions,  he 
believing  that' the  deed  was  the  property  of  the 
prisoner,  and  having  neyer  heard  of  the  prosecutor 
till  the  end  of  June. 

Under  these  circumstances  it  was  contended  by 
the  prisoner's  counsel  that  he  could  not  be  con- 
victed upon  either  the  first  or  second  count  of  the 
indictment,  as  a  bailee  of  the  deed  conveying  the 
equity  of  redemption,  inasmuch  as  he  was^  under 
no  obligation  to  return  the  deed  itself,  having  the 
option  either  to  return  tiie  deed  or  to  pay  the 
prosecutor  the  money  obtained  upon  it. 

I  told  the  jury  that  in  mv  opinion  the  prisoner 
was  a  bailee  of  tne  deed,  and  that  the  question  for 
their  consideration  was  whether  he  nad  fraudu- 
lently converted  it  to  his  own  use. 

They  returned  a  verdict  of  guilty,  but  the 
prisoner's  counsel,  being  dissatisfiea  with  my 
direction  to  the  juiy  as  incorrect  in  point  of  law, 
requested  me  to  state  a  case  for  the  opinion  of  the 
Gourt  for  Grown  Gases  Beserved. 

I  therefore  state  the  case  as  requested,  and  I 
submit  the  same  very  respectfully  for  the  con- 
sideration of  this  Honourable  Gourt. 

If  they  should  be  of  opinion  that  my  direction 
to  the  jury  was  incorrect  in  point  of  law,  the 
prisoner  (who  was  admitted  to  bul)  is  to  be  dis- 
charged. 

If,  on  the  contrary,  they  should  be  of  opinion 
that  my  direction  was  correct,  then  the  prisoner  is 
to  appear  at  the  next  Sessions  to  receive  judgment. 
(Signed)  T.  G.  Snetd  Ktnkbbslxt. 

No  counsel  appeared  to  argue  on  either  side. 
The  Judges  retired  to  consider  their  judgment. 

Lord  GoiEBiDOE,  G.J. — We  are  of  opinion  that 
the  conviction  should  be  afRrmed.     ^e  case  is 


not  very  clearly  stated,  and  we  have  had  some 
difficulty  in  ascertaining  the  facte  upon  whibh 
the  direction  of  the  learned  recorder  to  the  jury 
proceeded.    As  I  understand  the  facts,  they  are 
these :  The  prisoner  was  possessed  of  a  house  of 
his  own  situate  at  Stoke-upon-Trent,  upon  whidi 
there  was  a  mortgage  in  respect  of  which  the 
prisoner  was  entitled  to  the  equity  of  redemption, 
and  upon  the  deposit  of  the  deed  conveying  that 
to  him  the  prisoner  had  obtained  at  different 
times  from  the  prosecutor  several  sums  of  money 
up  to  the  1st  Jan.  1880.    On  that  day  ihe  prose- 
cutor,  apparently   not   content   with    the   hare 
deposit  of  the  deed,  took  from  the  prisoner  a  legal 
mortgage  for  the  sum  of  1002.,  that  sum  including 
all  the  sums  advanced  by  the  prosooritor  to  the 
prisoner  up  to  that  time.    It  is  stated  in  the  case 
that  the  prosecutor  had  both  the  deeds,  that  is, 
the  one  relating  to  the  equity  of  redemption  and 
a  regular  second  mortgage  deed  on  the  properly  at 
Sloke-npon-Trent.     The  original  deed,  which  was 
prior  to  the  1st  Jan.  1880,  ana  that  of  1st  Jan.  1880, 
were  both  in  the  custody  of  the  prosecutor,  and  they 
so  remained  for  about  six  or  eight  weeks.     Then 
somewhere  abont  March  the  prisoner  told  th^prose- 
cutor  that  he  knew  somebody  who  would  pay  off  the 
IGOL  and  take  a  transfer  of  his  mortgage  on  the  ipn^ 
mises  at  Stoke,  and  for  the  purpose  of  obtaining 
this  sum  of  1002.  he  got  from  the  proseoutor  the 
deed  conveying  to  him  the  equity  of  redemption, 
which  was  manifestly  part  of  the  proeeoutor^s 
title  to  the  property.    It  was  a  valuable  deed,  and 
gave  the  prosecutor  a  charge  on  the  equity  of 
redemption,  which  was  the  subject-matter  of  the 
mortgage  of  the  Ist  Jan.  1880.    It  turned  out  that 
the  prisoner,  having  got  the  deed,  obtained  from  a 
solicitor  1402.  upon  the  deposit  of  that  deed  with 
him,  the  solicitor  having  satisfied  himself  that  the 
house  would  bear  such  an  advance  upon  it.    Then 
the  prosecutor  got  uneasy,  he  having  parted  with 
the  deed  to  the  prisoner  solely  that  he  might  get 
an  advance  u[>on  it  out  of  which  the  prisoner 
should  repay  him  the  lOOL,  and  adced  the  prisoner 
for  the  deed  repeatedly  up  to  the  month  of  June. 
The  prisoner  put  the  prosecutor  off  with  various 
excuses  from  time  to  time,  but   eventuidly  it 
turned  out  what  had  become  of  it.     Tbsa  the 
prosecutor,  finding    that    hia    security   for  his 
advance  of  lOOL  was  greatly  damaged,  and  Uat 
he    had   not   been   paid   his    100L«   oammenoed 
criminal  proceedings  against  the  prisoner.    Upon 
these  facts  it  is  dear  that  when  the  deed  wsa 
given  by  the  proseoutor  to  the  prisoner,  either 
that  deed  was  to  be  handed  back  to  him  or  the 
lOOL  to  be  repaid  out  of  the  money  to  be  obtained 
by  the  prisoner  upon  it;   but  neither  of  these 
things  was  done.    The  prisoner  was  indicted  for 
fraudulently  converting  to  his  own  use  a  valuable 
securi^  of  which  he  was  the   bailee,  and  the 
learned   Becorder  directed   the   jury    that,   in 
his  opinion,  the  prisoner  was  a  baQee  of  the  deed* 
and  that  the  question  for  their  oonsideration  was 
whether  the  prisoner  had  firandnlently  converted 
it  to  his  own  use,  and  the  jury  found  that  he  bad 
fraudulently  converted  the  deed  to  bis  own  use. 
Now,  I  am  of  opinion  that  the  direction  to  the 
jury  was  right.  The  prisoner,  onder  Uieso  oiroum- 
stanoes,  was  undoubtedly  a  bulee  of  the  deed. 
Gases  have  been  brought  to  my  atteiifaon*in  which 
it  was  held  that  where  the  identical  thing  entrusted 
to  a  person  was  not  to  be  returned,  bat  something 
else  the  produce  or  equivalent  of  it«  the  person 
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ooald  not  be  indicted  under  the  Btatato  as  a 
fraudulent  bailee  for  appropriating  the  thing 
to  his  own  use.  Whether  those  cases  would  now 
be  held  to  be  law  we  need  not  inquire,  for  the  pre- 
sent case  does  not  touch  on  any  of  them.  In  this 
case  the  prisoner  was  entrusted  with  the  deed  for 
the  purpose  of  raising  money  on  it>  out  of  which 
the  prosecutor  was  to  be  repaid,  and  undoubtedly 
the  prisoner  was  bound  to  return  to  the  prosecu- 
tor the  very  piece  of  parchment  entrusted  to  him, 
unless  the  money  advanced  upon  it  by  the  prose- 
cutor was  repaid.  The  prosecutor  neither  got 
back  the  deed  nor  his  money,  and  he  has  been 
defrauded  of  his  deed,  and  the  deed  has  been 
deposited  with  another  person  for  an  advance  of 
140^.,  and  without  notice  to  that  person  of  the 
prosecutor's  charge.  The  question  reserved  is 
whether  the  learned  Becorder^s  direction  to  the 
jury  that  the  prisoner  was  a  bailee  of  the  deed  is 
right ;  and  I  am  clearly  of  opinion  that  the  prisoner 
was  a  bailee  of  the  deed,  and  that  the  conyiction 
right. 


Gboye,  J. — I  ^ree  with  my  Lord  in  all  that  he 
baa  said.  I  think  that  it  was  never  intended  that 
the  deed  should  be  actually  dealt  with  by  the  pri- 
soner, but  only  tbat  it  should  be  used  by  him  for 
the  purpose  of  getting  the  advance  the  prisoner 
spoke  about,  out  of  which  the  prosecutor  was  to 
hie  paid  off. 

DiSNifAir,  J.— I  am  of  the  same  opinion.  I  pre- 
same  the  deed  which  was  given  to  the  prisoner 
was  the  deed  which  conveyed  the  equity  of  re- 
demption to  the  prosecutor ;  bnt  our  judgment 
will  be  equally  w^l  founded  if  it  was  the  second 
mortgage  deed.  The  case  of  Beg,  v.  HoBsaU  (Leigh 
and  Cave  58 ;  8  Cox  0.  C.  491)  does  not  conflict 
with  the  present 

Htjddustov,  B.^I  am  of  the  same  opinion. 
The  cases  of  Beg.  t.  Hoare  (1  Fos.  &  Fin.  (547), 
Beg.  y.  Qarrett  (2  Fos.  &  Fin.  14),  and  Bea.  v, 
SassaU  {ubi  mp.),  decided  that  a  person  conla  not 
be  convicted  of  larceny  as  a  bailee  unless  the 
bailment  was  to  redeliver  the  very  same  chattel  or 
money.  But  whether  those  cases  would  be  sup- 
ported now  is  not  material  to  this  case,  for  it  is 
dear  that  this  deed  was  deposited  with  the  pri- 
soner for  the  particular  purpose  of  enabling  the 
prisoner  to  get  money  out  of  which  he  was  to  pay 
off  the  prosecutor's  advance.  It  is  like  the  case 
of  Beg.  ▼.  Aden  (12  Ooz  0. 0.  512),  where  the  pro- 
secutor gave  the  prisoner  money  to  buy  coals  for 
the  prosecutor  from  a  colliery,  and  the  prisoner 
did  not  buy  any  coals,  but  appropriated  the  money 
to  hia  own  use,  and  it  was  held  tbat  the  prisoner 
was  rightly  convicted  of  larceny  as  a  bailee. 

Watun  Williahs,  J.  concurred. 

OonvicUon  affirmed. 


Saiwrday,  June  18»  1881. 

(Before  Lord  GoiiBBiDoa,  O.J.,  Gbove  and  Deh- 
HAN,     JJ.,    HuDDLESTOK,     B.,     and     Watkik 

WlLUAlCS,  J.) 

Beo.  v.  Johakn  Most,  (a) 

Mwrder — Encouraging  or  pereuading  to — News- 
paper  article — 24  ^  25  Viet.  c.  100,  s.  4. 

Tke  drfendant  wro  ie  and  puhliehed  an  artide  in  a 
newepaper  in  London,  which  was  sold  to  the 
publve  and  cdeo  circulated  among  eubscrihers, 
which  article  the  jury  found  was  intended  to  and 
did  encourage,  and  was  an  endea/oour  to  per' 
Buads  pereone  to  murder  foreign  potentates,  and 
that  euch  encouragement  and  endeavouring  to 
persuade  wan  the  natural  and  reasonable  effect 
of  the  article. 

Held,  thcU  the  defendant  was  gutUy  of  a  mifds- 
meanour  within  sect.  4  of  the  24  j*  25  Vict. 
clOO. 

Case  reserved  for  the  opinion  of  this  Court  by 
Lord  Coleridge,  C.J. 

Joh&nn  Most  was  tried  before  me  at  the  Central 
Criminal  Court  on  the  25th  May,  on  an  indict- 
ment conteining  twelve  counts.  ^  The  first  two 
counts  contained  charges  of  publishing  a  scanda- 
lous libel  at  common  law ;  and  on  these  counte  a 
separate  verdict  of  guilty  was  taken,  and  no 
question  arises  upon  them. 

The  remaining  ten  counts  charged  the  prisoner 
with  offending  against  24  &  25  vict.  c.  lOO,  s.  4. 
The  subject  matter  of  all  the  counts  was 
the  same  publication,  which  was  treated  as  a 
common  law  libel  in  the  first  two  counts,  and  as 
an  offence  against  the  statute  in  the  remaining 
ten.  It  was  an  article  written  in  German  in  a 
newspaper  entirely  in  that  language,  but  pub- 
lished weeklv  in  London,  and  enjoying  an 
average  circulation  of  1200  copies.  The  prisoner 
was  proved  to  be  the  editor  and  publisher  of  the 
paper.  Several  copies  of  the  paper  were  proved  to 
nave  been  bousht  at  his  house,  and  some  copies 
of  a  reprint  of  uie  article  in  question  were  actually 
sold  by  the  nrisoner  himself  to  one  of  the 
witnesses  callea  on  behalf  of  the  Crown. 

It  is  not  necessary  to  set  out  the  article  at 
length,  but  it   contained   amongst   others   the 

following  passages : 

.... 

Like  a  thimderolap  it  penetzated  into  pzinoely  palaoes 

where  dwell  those   orime-beUden  abortloiui   of  every 

profligaoT  who  long  since  have  earned  a  similar  fate  a 

thousand-fold. 

.  •  •  . 

Nay,  just  in  the  most  recent  period  they  whispered 
with  gratifioation  in  each  otherB*^  ears  that  all  danger 
was  over,  beoanse  the  most  energetic  of  all  tyrant-haters 
the  *'  Bnsnan  Nihilists,"  had  been  sooceisfmly  extermi- 
nated, to  the  last  membiBr, 

Then  comes  snoh  a  hit. 

William,  erewhile  Cannister-shot  Prince  of  Prassia,  the 
new  Protestant  Pope  and  Soldier,  Emperor  of  Germany, 
got  oonvnkions  in  due  form  from  excitement.  like 
uiings  happened  at  other  Courts. 

.... 

At  the  same  time,  th^  all  know  that  every  snccess  has 

the  wonderful  power,  not  only  of  instilling  respect,  bnt 

also  of  inciting  to  imitation.    There  ihey  simply  tremble 

then  from  Constantinople  to  Washington  for  their  long 

since  forfeited  heads. 

.  •  •  • 

When  in  many  countries  old  women  only,  and  little 
children  yet  limp  aboat  the  political  sta^  with  tears  in 
their  eyes,  with  the  most  loathsome  fear  in  their  boaoma 

(a)  Beported  by  John  TaoaFSON,  Bsq.,  B■RisteI^«t-LAw. 
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of  the  oastiffating  rod  of  the  State  night  watdhman  now, 
when  real  heroes  have  beoome  so  scarce,  snoh  a  Bratns 
deed  has  the  same  effect  on  better  natures  as  a  refresh- 
ing storm. 

•  •  •  • 

To  be  snre  it  will  happen  once  ag^ain  that  here  and 
there  even  Socialists  start  np,  who,  without  that  anyone 
asks  them,  assert  that  they  for  their  part  abominate 
regicide,  becanse  such  an  one  after  all  does  no  good,  and 
beoanse  thOT  are  combating  not  persons  bnt  institauens. 
This  sophistry  is  so  ^ss  that  it  may  be  confuted  in  a 
single  sentence.  It  is  desb*,  namely,  even  to  a  mere 
political  tyro,  that  State  and  social  mstitutions  cannot 
DC  got  rid  of  until  one  has  oyeroome  the  persons  who  wish 
to  maintain  the  same.  With  mere  philosophy  you  cannot 
so  much  as  drive  a  sparrow  from  a  cherrv  tree,  any  more 
than  bees  are  rid  of  their  drones  by  simple  humming. 

On  the  other  hand,  it  is  altog^ether  false  that  the 
destruction  of  a  prince  is  enldrely  without  value,  because 
a  substitute  appointed  beforehand  forthwith  taJces  his 
place. 

What  one  might  in  any  case  complain  of,  that  is  only 
tiie  rarity  of  so-called  tyrannicide.  If  only  a  single 
crowned  wretch  were  disposed  of  every  month,  in  a  short 
time  it  should  afford  no  one  gratification  henceforward 
still  to  play  the  monarch. 

.  .  •  . 

But  it  is  said,  **  Will  the  successor  of  the  smashed  one 
do  any  better  than  he  did  ?  "  We  know  it  not.  But  this 
we  do  know,  that  the  same  can  hardly  be  permitted  to 
reign«long  if  he  only  steps  in  his  father's  footsteps. 

.  .  •  • 

.  Meanwhile,  be  this  as  it  may,  the  throw  was  good ;  and 
we  hope  that  it  was  not  the  last. 

May  the  bold  deed,  which  we  repeat  it,  has  our  full 
sympathy,  inspire  revolutionists  far  and  wide  with  fresh 

courage. 

•  •  •  . 

The  4bh  section  of  24  &  25  Yict.  c.  100  is  as 
follows : 

All  persons  who  shall  oon8i>ire,  confederate,  and  agree 
to  mmrder  any  person,  whetner  he  be  a  subiect  of  Her 
Majesty  or  not,  and  wliether  he  be  within  the  Queen's 
dominions  or  noL  and  whosoever  shall  solidt,  encourage, 
persuade,  or  endeavour  to  persuade,  or  shall  propose  to 
sjur  person  to  murder  any  other  person,  whether  he  be  a 
subject  of  Her  Majesty  or  not,  and  whether  he  be  within 
the  Queen's  dominions  or  not,  shall  be  guil^  of  a  mis- 
demeanour, and.  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servi- 
tude for  any  term  not  more  than  ten  and  not  less  than 
three  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour. 

The  ten  counts  framed  upon  this  section  all 
charged  the  prisoner  with  haying  "  enconraged  " 
or  "endeavoured  to  persuade"  persons  to  "murder 
other  persons,"  some  named  and  others  not 
named,  who  were  in  all  cases  not  subjects  of  Her 
Mflyesty,  nor  within  the  Queen's  dominions. 

The  3rd  and  the  9th,  10th,  11th,  and  12th  connts, 
so  far  as  material  to  the  present  question,  were  as 
follows  (they  may  be  taken  as  specimens  of  the 
intermediate  counts,  which  were  in  their  legal 
incidence  the  same) : 

Count  3.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  further  present  that  heretofore,  to  wit,  on  the 
19th  day  of  March,  in  the  vear  of  Our  jLord  18S1,  the 
said  Johann  Most  unlawfully,  knowingly,  wilfully,  and 
wickedly  did  encourage  certaSn  persons,  whose  names  to 
the  jurors  aforesaid  are  unknown,  to  murder  ccnrtain  other 
persons,^  to  wit,  the  sovereigns  and  rulers  of  Europe,  not 
then  being  within  the  dominions  of  our  said  Lady  the 
Queen,  and  not  being  subjects  of  our  said  Lady  the 
Queen,  against  the  form  of  the  statute  in  that  case  made 
and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 

.  •  •  ■» 

Count  9.  And  the  jurors  aforesaid,  upoa  their  oath 
aforesaid,  further  present  that  heretofore,  to  wit,  on  the 
19th  day  of  March  in  the  year  of  our  Lord  1881,  the  said 
Johann  Most  unlawfully,  knowingly,  wilfmly,  and 
wiokedly  did  enooorage  osrtain  persons  whose  xuunes  are 


to  the  jurors  aforesaid  unknown  to  murder  a  oerisia 
other  person,  to  wit,  His  Imperial  Majesty  Alexander 
the  Thud,  Emperor  of  all  the  Bussias,  not  then  being 
within  tiie  dominions  of  our  said  Lady  the  Queen,  and  not 
being  a  subject  of  our  said  Lady  the  Queen,  against  the 
form  of  the  statute  in  that  case  made  and  provided, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 

Count  10.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  f  urUier  t>resent  that  heretofore,  to  wit,  on  the 
19th  day  of  March  ia  the  year  of  our  Lord  1881,  the  said 
Johann  Most  unlawfully,  knowingly,  and  wickedly  did 
endeavour  to  persuade  certain  persons  whose  names  are 
to  tiie  jurors  aforesaid  unknown  to  murder  a  certain 
other  person,  to  wit.  his  Imperial  Majesty  Alexander  the 
Third,  Emperor  of  all  the  Bussias,  not  then  being  within 
the  dominions  of  our  said  Lady  the  Queen,  and  not  being 
a  subject  of  our  said  Lady  the  Queen,  against  the  form 
of  the  statute  in  that  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown 
and  dignity. 

Count  11.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  further  present  that  heretofore,  to  wit,  on  the 
19th  day  of  March  in  the  year  of  our  Lord  1881,  the  sud 
Johann  Most  unlawfolly,  knowingly,  wiLully,  and 
wickedly  did  encourage  certain  persons  whose  names  to 
the  jurors  aforesaid  are  unknown  to  murder  a  certain 
other  person,  to  wit,  his  Imperial  Majesty  William  tiie 
I^rst,  jBmperor  of  Germany,  not  then  being  within  the 
dominions  of  our  said  Lady  the  Queen^  and  not  being  a 
subject  of  our  said  Lady  the  Queen,  M^ainst  the  foni 
of  the  statute  in  that  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown 
and  dignity. 

Count  12.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  tiiat  heretofore,  to  wii^  oa 
the  19th  day  of  March  in  the  year  of  our  Lord  1881,  tiie 
said  Johann  Most  unlawfully,  knowingly,  wilfully,  and 
wickedly  did  endeavonr  to  persuade  certain  persons 
whose  names  to  the  jurors  aforesaid  are  unkiumn  to 
murder  a  certain  other  person,  to  wit,  his  Imperial 
Majesty  William  the  First,  Emperor  of  G^ermanv,  not 
then  being  within  the  dominions  of  our  said  Lady  the 
Queen,  and  not  being  a  subject  of  our  said  Lady  ihe 
Queen,  affainst  the  form  of  the  statute  in  that  case  made 
and  provided,  and  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity. 

The  evidence  in  support  of  these  counts  was  the 
same  as  that  in  support  of  the  first  and  seoond 
counts  ;  and  the  only  encoaragement  and  en- 
deavour to  persuade  proved  was  the  publication  of 
the  libel. 

I  directed  the  jury  that  if  they  thought  that  by 
t  e  publication  of  the  article  the  defendant  did  in- 
tend to  and  did  encourage  or  endeavour  to  per- 
suade any  person  to  murder  any  other  person, 
whether  a  subiect  of  Her  Majesty  or  not,  and 
whether  within  the  Queen's  dominions  or  not,  and 
that  such  encouragement  and  endeavouring  to  per- 
suade was  the  natural  and  reasonable  effect  of  the 
article,  they  should  find  the  prisoner  guilty  upon 
the  last  ten  connts,  or  such  of  them  ^a  they  thought 
the  evidence  supported.  The  jury  convicted  the 
prisoner  upon  all  thb  ten  coimts,  and  there  was 
abundan&'evidenoe  to  justify  them  if  my  direction 
was  correct. 

Entertaining,  however,  some  doubt  as  to  the  cor- 
rectness of  my  direction,  I  deferred  sentencing  tbe 
prisoner,  and  I  have  now  to  request  the  opinion  of 
the  Court  of  Criminal  Appeal  whether  such  direc- 
tion was  correct  in  point  of  law  or  not. 

If  the  Court  of  Appeal  thinks  the  direction  cor- 
rect, the  conviction  on  those  ten  counts  is  to  be 
affirn^ed  ;  if  otherwise,  the  conviction  on  those  ten 
counts  is  to  be  quashed. 

A.  M.  Sullivan  for  the  prisoner. — ^The  conviction 
upon  the  counts  framed  upon  sect.  4  of  the  24ib25 
viot.  c.  100  is  wrong.    It  is  conceded  that  this  wtf 
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the  pnblioation  of  a  seditiooB  libel,  bat;  that  is  a  dif- 
ferent offence  to  that  contemplated  by  sect.  4.  The 
present  case  is  totally  outside  of  that  enactment. 
Before  the  Act  persons  might  be  indicted  for  libels 
in  this  country  on  foreign  sovereigns,  as  in  the  case 
of  Peltier  for  a  libel  on  the  Emperor  Napoleon  I. 
The  scope  of  sect.  4  is  conspiracy  to  murder ;  it  may 
and  does  contemplate  a  personal  transaction  be- 
tween the  accased  and  some  one  else.  The  words 
or  sect.  4  ("  who  shall  solicit,  encourage,  persuade, 
or  endeavour  to  persuade,  or  shall  propose  to 
any  person")  mean  some  particular  person, 
and  not  who  shall  do  any  of  these  acts  by  writing 
an  article  in  a  newspaper  addressed  to  the  public 
in  general.  Sect.  4  of  the  24  &  25  Vict.  c.  100, 
was  copied  from  an  Irish  Act  of  Parliament  (36 
Geo.  3,  c,  27),  *'An  Act  to  make  conspiring  to 
murder  felony  without  benefit  of  clergy,"  which, 
after  reciting  that,  "  whereas  it  was  nfcessary,  in 
order  to  deter  men  from  entering  into  conspira- 
cies to  murder,  to  increase  the  punishment  of  per- 
sons convicted  of  such  horrid  crimes,"  enacted 
that  all  persons  who  shall  be  by  due  course  of  law 
convicted  of  conspiring,  confederating,  and  agree- 
ing to  murder  any  person,  shall  be  and  be  adjudged 
felons,  and  shall  suffer  death  as  felons  without 
benefit  of  clergy."  That  Act  was  amended  by  the 
38  Geo.  3,  c.  57  (Irish),  which  further  enacted, 
"  that  any  person  or  persons  who  shall  propose  to, 
solicit,  encourage,  or  persuade,  or  endeavour  to 
encourage  or  persuade  any  person  or  persons  to 
murder  any  person,  and  shall  be  thereof  by  due 
course  of  law  convicted,  shall  be  and  be  adjudged 
guilty  of  felony,  and  shall  suffer  death  as  in  cases 
of  felony  without  benefit  of  clergy."  Then  the  10 
Geo.  4,  a  34,  "An  Act  for  consolidating  and 
amending  the  statutes  in  Ireland  relating  to 
offences  against  the  person,"  was  passed.  That 
repealed  the  above  statutes  of  36  &  38  Geo.  3,  and 
by  sect.  8.  made  conspiracy  to  murder  a  capital 
felony,  and  by  sect.  9  re-enacted  "  that  every  person 
who  shall  solicit,  encourage,  or  persuade,  or 
endeavour  to  persuade,  or  who  shali  propose  to 
any  person  to  murder  any  other  person,  snail  be 
guilty  of  felony,  and,  being  convicted  thereof  shall 
suffer  death  as  a  felon."  So  that  it  is  clear  that 
sect.  4  of  the  24  &  25  Yict.  c.  100  was  framed  upon 
a  view  of  the  Irish  Acts,  and  they  point  to  con- 
spiraoy  to  murder.  The  second  pomt  is  that  there 
must  De  some  definite  person  to  whom  the  en- 
conraeement,  solioitation,  or  proposal  to  murder 
must  be  addressed,  and  it  is  not  sufficient  if  it  be 
to  the  public  generally  and  no  one  in  particular. 
In.  Beg.  v.  Fox  (19  Weekly  Beporter,  109), 
before  the  Oourt  for  Grown  Cases  Beserved  in 
Ireland,  it  was  decided  that  the  prisoner,  who 
wrote  and  posted  a  letter  addressed  to  H.,  in 
which  he  requested  H.  to  miurder  K,  the  letter 
having  fallen  by  accident  into  the  lumds  of  a  third 
person,  who  gave  it  to  a  magistrate,  and,  never 
naying  reached  H.,  could  not  be  convicted  of 
solicitmg  or  endeavouring  to  persuade  H.  to 
murder  K.  It  is  essential  that  the  act  done  should 
be  to  influence  the  mind  of  some  particular  person. 
[Watrin  Williams,  J. — In  this  case  the  news- 
paper did  reach  the  persons  intended  by  the 
writer  to  be  operated  upon.  Lord  Golekidgs, 
C.J.— In  Gerhard  v.  Bates  (2  El.  &  Bl.  476)  it 
was  held  that  a  person  induced  to  take  shares  in 
a  company  by  fraudulent  statements  in  a  pro* 
spectus  advertised  in  a  newsjpaper,  and  not 
addressed  to  him  personally/  rnigl^  maintain  an 


action  against  a  promoter  and  managing  director 
who  authorised  the  advertisement.] 

The  Attomey-Qeneral  {Poland  and  A>  L,  Bmith 
with  him)  for  the  prosecution. — The  doubt  enter- 
tained by  the  Lord  Chief  Justice  at  the  trial  is 
virtually  solved  by  the  finding  of  the  jury,  and 
the  only  question  left  is  whether,  under  the 
statute,  the  incitement  to  murder  must  be 
addressed  to  some  specific  person  or  persons. 
The  argument  that  a  general  incitement  is  not 
within  the  Act  is  untenable.  It  is  not  the  less  an 
incitement  because  it  is  general  and  addressed  to 
anyone  who  might  hear  it  and  be  open  to  incite- 
ment.  Sect.  4  of  the  24  &  25  Yict.  c.  100  is  only 
a  declaration  of  the  common  law,  and  does  not 
create  any  new  offence ;  and  it  is  so  regarded  in 
1  Bnssell  on  Crimes,  906-7.  If  the  defendant  had 
spoken  these  words  to  A.  B.  and  others  in  a  crowd 
instead  of  writing  them  in  a  newspaper,  what 
difference  would  there  have  been,  and  con  Id  it  be 
said  that  he  had  not  spoken  the  words  to  A.  B. 
personally  P   [He  was  tnen  stopped  by  the  Court.] 

Lord  CoLERiDGB,  C.J. — I  am  of  opinion  that  this 
coaviction  should  be  affirmed.  The  question  arises 
upon  sect.  4  of  24  <fe  25  Vict,  a  100,  which  enacts 
that  "all  persons  who  shall,  or  anyone  who  shall  "-* 
Heave  out  the  unnecessary  words — "encourage, 
or  who  shall  endeavour  to  persuade  any  person  to 
murder  any  other  person,  whether  a  subject  of 
the  Queen's,  or  within  the  Queen's  dominions,  or 
not,  shall  be  guilty  of  a  misdemeanour."  l^ow 
the  doubt  that  arose  in  my  mind  was  whether  the 
words  of  this  section  were  satisfied  by  publication 
broadcast,  of  that  which,  if  directed  ore  tenue  to  a 
particular  individual,  er  ore  tenue  to  a  great  num- 
ber of  individualn,  or  by  writing  to  a  particular 
individual  or  a  great  number  of  individuals,  would 
undoubtedly  have  been  within  the  words  of  the 
section.  On  consideration,  I  think  that  doubt  was 
not  well  founded ;  indeed,  all  doubt  has  been 
entirely  cleared  awuj  by  the  argument  which  I 
have  heard  this  morning.  I  do  not  think  it  neces- 
sary to  pursue  the  inquiry,  however  interesting  it 
may  be,  as  to  the  history  of  this  clause.  It  is  said 
that  the  words  are  copied  from  the  Irish  statutes 
of  1796  and  1798  (36  Geo.  3o.  27;  38  Qeo.  3  c.  57). 
It  may  be  that  they  are,  but,  as  has  been  truly 
observed,  we  have  not  to  do  with  the  history  of 
the  words,  unless  the  words  in  the  statute  are 
doubtful,  and  require  historical  investigation  to 
explain  them.  If  the  words  are  really  and  fairly 
doubtful,  then,  according  to  well-known  le^l 
principles,  and  principles  of  common  sense,  his- 
torical inyestigatfion  may  be  used  for  the  purpose 
of  clearing  away  the  doubt  which  the  phraseo- 
logy of  the  statute  creates.  But  upon  looking  at 
these  words  I  think  there  is  no  such  doubt 
created  by  the  phraseology.  We  have  to  deal 
here  with  a  publication  proved  by  the  evidence 
at  the  trial  to  have  been  written  by  the  de- 
fendant, to  have  been  printed  by  the  defendant,  that 
is,  he  ordered  and  paid  for  the  printing  of  it,  sold 
by  the  defendant,  called  hj  the  defendant  his 
article,  and  intended,  as  the  jury  have  founa,  ahd 
most  reasonably  found,  to  be  read  by  the  twelve 
hundred  or  more  persons  who  were  the  subscribers 
to,  or  the  purchasers  of  the  JFVei^^  newspaper; 
and  further  we  have  to  deal  with  an  article  which 
the  jury  have  found,  and  I  am  of  opinion  have 
ric^htlv  found,  to  be  naturally  and  reasonably  in- 
tended to  incite  and  enoonragei  and  persuade  or  to 


470 


MAGISTRATES'  OASES. 


Or.  Gas.  Bes.] 


Bbo.  V,  JoHANN  Most. 


[Cb.  Gas.  fiss. 


endeayonr  to  peranade  persosB  who  Bhonld  read 
that  article  to  the  mnrder  either  of  the  Emperor 
Alexander  or  the  Emperor  William,  or  in  the  alter- 
native the  crowned  and  nncrowned  heads  of 
States,  as  it  is  expressed  in  one  part  of  the  article, 
from  Constantinople  to  Washington,  The  question, 
therefore,  simply  is  on  those  facts,  which  are 
undisputed,  and  with  regard  to  which  the  jury 
have  pronounced  their  opinion— Do  those  facts 
bring  it  within  these  words?  I  am  of  opinion 
they  clearly  do.  An  endeavour  to  persuade  or  an 
encouragement  is  none  the  less  an  endeavour 
to  persuade  or  an  encouragement,  because  the  per- 
son who  so  encourages  or  endeavours  to  persuade 
does  not,  in  the  particular  act  of  encouragement 
or  persuasion,  personally  address  the  one  or  more 
persons  whom  the  address  which  oontains  the 
encouragement  or  the  endeavour  to  persuade 
reaches.  The  argument  has  been  well  put  that  an 
orator  who  makes  a  speech  to  two  thousand 
people  does  no*  address  it  to  any  one  individual 
amongst  those  two  thousand ;  it  is  addressed  to  the 
whole  number.  It  is  endeavouring  to  persuade  the 
whole  number  or  larse  portions  of  that  number, 
and  if  a  particular  indiviaual  amonffst  that  number 
addressed  by  the  orator  is  persuaded,  or  listens  to 
it  and  is  encouraged,  it  is  plain  that  the  words  of 
this  statute  are  complied  with ;  because  according 
to  well-known  principles  of  law,  the  person  who 
addresses  those  words  to  a  number  of  persons, 
must  be  taken  to  address  them  to  the  persons 
who  he  knows  hear  them,  who  he  knows  will 
nnderstand  them  in  a  particular  way,  do  under- 
stand them  in  that  particular  way,  and  do 
act  upon  them.  For  that  purpose  the  case  which 
was  Ruggested  by  my  brother  Williams,  and  was 
mentioned  by  me  to  Mr.  Sullivan  just  now — the 
case  of  Gerhard  v.  Bates  (2  B.  &  B.  476 ;  22  L.  J. 
364,  Q.  B.)— is  an  authority.  There  are  authorities 
to  be  found  elsewhere  to  the  same  effect,  that  a 
circular  addressed  to  the  public,  containinsc  false 
statements,  reaching  one  oi  them  as  one  of  the 
public,  not  as  an  inoividual  picked  out,  but  as  one 
of  the  public,  who  is  influenced  by  the  statements 
in  that  circular  to  his  disadvantage,  and  who  is 
injured  by  them,  may  afford  good  ground  for  a 
personal  action  for  damages  occasioned  by  the 
statements  in  that  circular  against  the  person 
who  has  issued  it  to  the  public,  the  reason  being 
that  the  recipient  of  the  circular  is  one  amongst 
the  number  of  persons  to  whom  it  is  issued,  and 
he  has  been  injured  by  the  statements  contained 
in  it.  It  seems  to  me  that  this  is  not  the  less  an 
endeavour  to  persuade  or  an  encouragement  to 
murder,  either  named  individuals  or  unnamed 
individuals  because  it  is  under  another  aspect  of 
the  law  a  seditious  and  scandalous  libel.  On  the 
whole,  I  am  dearly  of  opinion,  on  the  words  of 
the  statute  and  upon  the  authorities — the  only 
authorities  which  have  been  cited  appeared  to  me 
to  be  against  Mr.  Sullivan— that  the  direction 
given  at  the  trial  is  correct,  and  the  conviction 
right,  and  proper  to  be  afi&rmed. 

Grove,  J. — I  am  of  the  same  opinion.  The 
words  of  the  Act,  so  far  as  they  are  material  to 
this  case  are,  "  Whosoever  shall  solicit,  encourage, 
persuade,  or  endeavour  to  persuade  or  shall 
propose  to  any  person,  to  murder  any  other  person 
whether  he  be  a  subject  of  Her  Majesty  or  not,  and 
whether  he  be  within  the  Queen's  dfominions  or 
not,  shall  be  guilty  of  a  misdemeanour,"  4c.  Now, 
I  think  there  can  be  no  doubt  that  those  words 


taken  alone,  for  reasons  which  I  will  presently 
give,  apply,  at  all    events,  to   more   than  one 
particular  person.    I  do  not  think  it  would  be 
areued  that  if  a  person  instead  of  encouraging  or 
endeavouring  to  persuade  one  person,  endeavoured 
to  persuade  two  persons,  or  three  persons  that 
that  would  not  be  within  the  Act;   because  in 
endeavouiing  to  persuade  two  or  three  persons,  he 
endeavours  to  persuade  each  of  those  two  or  three 
persons.    Then,  to  go  a  step  further,  supposing  be 
addresses  eight  or  ten  persons,  and  says :  **  Now 
I   recommend   any  one   of   you   who   has  the 
courage   to  do  it,  to   murder  so  and  so,  and 
you     will    gain    so    and    so    by   it,"    or   uses 
other  words  either  by  way  of  argument  or  by 
way  of  promise  to  induce   some  one  or  more 
of  those  persons  to  murder  another,  surely  that 
would  be  encouraging  a  person  or  persons — that 
is,  each  and  every  one  of  those  persons  to  mur- 
der.   Then,  supposing  it  is  not  done  by  word  of 
mouth — supposing  a  person  writes  a  letter — to  an 
individual  person  to  murder  the  Emperor  of  Bnssiik, 
can  it  be  said  that  that  is  not  wholly  within 
the  words  of  this  section  P    It  appears  to  me  it 
is  absolutely  within  them.    It  is  a  direct  encourage- 
ment to   a  person  to  mnrder  the  Emperor  of 
Bussia.    Then,  if  he  goes  further,  and,  instead  of 
writing  one  letter,  he  writes  ton  or  twenty  letters, 
and  distributes  them  to  persons  whom  he  thinks 
they  may  have  an  effect  upon,  or  the  first  twenty 
who  come,  does  not  he  then  encourage  each  ot 
those  persons  to  commit  a  murder.    Then,  to  go 
a  step  further,  if  he  prints  a  circular  of  the  same 
character  as  a  letter,  and  hands  that  to  twenty  or 
more  than  twenty  persons,  is  not  that  an  encourage- 
ment to  every  one  of  those  twenty  persons  to  com- 
mit a  murder  P    Does  he  lessen  the  offence  by  in- 
creasing the  number  of  persons   to   whom  be 
publishes    or    transmits    this    encouragement? 
Then,  can  it  be  said  that  the  printing  of  a  paper 
and  circulating  it  to  a  definite  Dody  of  subscribers, 
as  was  done  here,  or  to  all  the  world,  is  not  an  en- 
couraging within  the  section?    It  is  beyond  my 
comprehension  to  see  that  that  can  alter  the  mat- 
ter at  all.    It  seems  to  me,  first,  that  it  is  clearly 
within  the  words  of  the  statute ;   and,  secondly, 
that  so  far  from  extenuatiiig~I  do  not  mean  m 
the  sense  of  punishment,  but  diluting  the  of^oe 
— it  increases  it,  because  he  not  only  endeavours 
to  persuade  a  person  to  commit  the  offence,  but  a 
considerable  number  of  different  persons,  into 
whose  hands  the  paper  may  fall,    ft  appears  to 
mo,  therefore,  that  it  is  literally  and  clearly  within 
the  words  of  the  statute,  which  are  "  persiudeanj 
person,"  and  it  does  not  the  less  do  that  because  it 
persuades,  or  endeavours  to  persuade  or  encou- 
rages, separately,  a  considerable  number  of  persons. 
Then,  there  is  another  argument  of  Mr.  SulHTan's, 
which  is,  as  I  understand  it,  that  this  section  is  to 
some  extent  the  same  —the  words  are  almost  the 
same— as  the  previous  Irish  Act  of  38  Gteo.  3,0.57, 
which  was  an  addition  to  or  an  amendment  of  a 
previous  Irish  Act  (36  Greo.  3,  c.  27)  relating  to  con- 
spiracies.    There  is  no  doubt  that  the  Act  of  38 
Geo.  3  does  primarily,  by  the  preamble,  appear  to 
relate  to  conspiracies,  l>ecause,  after  reciting  the 
previous  Irish  Act  of  36  Geo.  3,  c.  27,  whereby  it  was 
enacted  that  persons  who  should  by  course  of  law 
be   convicted   of  conspiring,    confederating,  or 
agreeing  to  murder  a  person  should  be  adjudged 
felons,  it  goes  on  to  a  second  recitel:   ''And 
whereas  the  said  redted  Act  hath  been  found 
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ineffeotaal  for  the^  punishment  of  the  orimea  of 
proposing  to,  soliciting,  and  persuading  others  to 
enter  into  and  engage  in  sacn  oonspiraoies,  be  it 
therefore  enacted  that  any  person  or  persons  who 
shall  propose  to,  solicit,  enoonraffe,  persaade,  or 
endeavour  to  encourage  or  persuade  any  person  or 
persons  to  murder  any  person,  and  shall  be  thereof 
by  due  course  of  law  oonyicted/'  &o.  Now,  there 
the  word  "  conspiracy  "  does  not  occur,  although  it 
ooonm  in  the  preamble.  Then  Mr.  Sullivan's 
argument,  as  I  understand  it,  is  that  we  are  not  to 
hold  that  the  statute  24  &  25  Yict.  c.  100,  s.  4, 
applies,  unless  there  is  a  conspiraov,  that  is, 
unless  there  are  two  minds  brought  to  bear  on  the 
subject.  But  the  statute  does  not  so  state.  The 
inenbotnal  character  of  the  previous  statute  is 
recited,  and,  in  order  to  remedy  its  defects,  the 
statute  of  which  I  am  speaking  is  expressed  to  be 
enacted.  Bat  I  do  not  require  in  truth  to  inquire 
into  the  meaning  of  the  Irish  statute,  because  the 
words  of  the  statute  on  which  this  conviction 
went  are  perfectly  dear.  There  is  no  such  recital 
therein  as  the  second  recital  in  the  Irish  statute  I 
have  alluded  to ;  but  sect  4  of  24  &  25  Yict.  c.  100, 
after  having  dealt  with  the  question  of  a  con- 
spiracy clearly  in  the  first  clause  of  it,  goes  on, 
"  and  whosoever  shall  solicit,  encourage,  persuade, 
or  endeavour  to  persuade,  or  shall  propose  to  any 
person  to  murder  an^  other  person,  whether  he  to 
a  subject  of  Her  Majesty  or  not,  and  whether  he 
be  within  the  Queen's  dominions  or  not,  shall  bo 
guilty  of  a  misdemeanour.*'  There  the  Act  severs 
and  contradistinguishes,  if  I  may  say  so,  the  two 
offences — the  conspiring  on  the  one  hand,  and  the 
encouraging  or  endeavonriDg  to  persuade  on  the 
other  band.  The  law  has  said,  no  doubt,  that  in 
construing  an  Act  of  Parliament  where  the  words 
are  ambigaous  and  point  to  a  remedy  which  a 
previous  statute  has  pointed  to,  you  may  look  to 
the  previous  statute  to  see  the  meaning,  and  to 
see  what  the  object  sought  is,  and  to  mirl^  con- 
strue it ;  but  here  not  only  is  there  no  ambiguity, 
but,  to  my  mind,  we  are  clearly  told  what  the 
statute  intends.  Then,  as  to  the  evidence,  there 
is  ample  evidence  here  not  only  of  circulation  to  a 
number  of  persons,  each  of  whom  might  be 
affected,  but  tnere  is  evidence  that  one  person  was 
actually  proved  to  have  received  the  publication, 
and  he  might  fairly  be  said  to  be  "  a  person  "  just 
as  much  as  if  a  letter  containing  the  article  nad 
been  handed  him  for  his  perusal  I  do  not  think 
proof  of  such  receipt  by  a  particular  person  neoee- 
sary,  bat,  if  it  be  necessary,  there  is  evidence  of  it. 
Therefore  there  was  ample  evidence  to  support 
the  conviotion,  the  direction  was  sufficient,  and 
there  is  nothing  here  to  enable  me  to  say  that  the 
oonviotion  shocud  be  quashed. 

DnncAV,  J. — ^It  was  fairly  and  candidly  admitted 
by  Mr.  Sullivan  in  the  course  of  his  able  argu- 
ment thttb  the  sole  question  in  this  case  is  whether 
there  was,  upon  Uie  facts  which  are  here  stated, 
evidence  to  go  to  the  jury  that  the  defendant  was 
brought  witiiin  sect.  4  of  24  &  25  Yict.  a  100. 
And  upon  this  point  it  was  said  for  the  defendant 
that  it  was  not  made  out  that  he  had  encouraged 
or  endeavoured  to  persuade  any  person  to  muraer 
any  other  person.  With  regard  to  murdering 
any  other  person,  that  point  was  not  reserved.  I 
thmk  Uiere  was  nothmg  to  reserve  about  it, 
because  I  should  draw  the  same  conclusion  which 
the  jury  did  from  the  document  itself,  that  it  did 
contain  an  encouragement  or  an  endeavour  to 


persuade  to  murder  the  particular  persons  whose 
names  are  mentioned  in  it.  But  it  is  out  of  the 
case,  and  the  only  question  is  whether  the  words 
"  any  person "  are  met  by  the  evidence  in  this 
case.  Now,  I  must  own  that  if  that  question  had 
been  for  the  first  time  raised  before  me,  as  it  was 
before  my  Lord  upon  the  trial,  my  impression  is 
strong,  looking  at  the  importance  of  the  case,  and 
looking  at  the  fact  of  the  absence  of  any  authority 
upon  it  in  our  courts  or  bearing  upon  it  in  our 
courts,  I  should,  as  my  Lord  did,  have  thought  it 
a  proper  case  to  reserve  for  the  consideration  of 
the  Gourt  of  Griminal  Appeal,  and  I  am  glad  he 
did  so ;  but  the  question  having  been  reserved,  we 
have  to  consider  whether  there  was  here  evidence 
to  meet  that  part  of  the  case.  I  think  there  was. 
The  contention  was  that  the  statute  did  not  intend 
to  meet  such  a  case,  that  the  statute  did  not  intend 
to  meet  the  case  of  a  libel  of  this  character,  circu- 
lated, as  libels  are  circulated,  simply  by  the  publi- 
cation of  a  paper,  and  sending  it  to  the  subscribers, 
or  allowing  it  to  be  circulated  amongst  the  popula- 
tion. I  agree  with  my  Lord  entirely,  and  X  am 
glad  that  he  now  feels  that  there  is  no  doubt 
about  it,  and  that  though  this  may  be  a  mere 
publication  of  a  libel,  still  if  it  is  the  publication 
of  a  libel,  and  the  libel  does  in  it  itself  amount  to 
an  endeavour  to  persuade  all  persons  to  whom  it 
is  sent  to  commit  a  murder,  nevertheless  it  is 
doing  an  act  intended  tct  be  legislated  against 
by  this  clause,  making  it  a  misdemeanour  of 
another  character — a  misdeameanour  punish- 
able by  a  mere  severe  punishment  than  the 
circnlation  of  a  libel  of  an  ordinary  character 
would  be.  The  statute  was  passed  for  the  very 
purpose,  I  think,  of  rendering  it  a  more  serious 
offence  than  the  common  law  rendered  it  to  do 
such  an  act  as  this.  Now  I  need  say  no  more  than 
that  I  entirely  affree  with  my  Lord  and  my 
brother  Grove  on  that  point,  but  I  do  wish  to  add 
this.  The  doubt  which  I  should  have  felt  prob- 
ably, if  it  had  come  before  me,  was  a  doubt  in 
accordance  with  Mr.  Sullivan's  argument  whether 
the  words  "  any  person  "  might  not  mean  some 
definite  person;  whether  some  definite  person 
might  not  have  been  required  to  be  proved.  I 
should,  however,  have  thought  that  if  it  had  been 
made  out  that  the  libel  had  been  circulated  to  a 
certain  set  of  persons  whose  identity  was  easily 
ascertained,  except  only  that  their  namas  were 
unknown,  that  tnen,  guacunque  md,  the  clause 
would  have  been  fulfilled,  even  though  Mr. 
Sullivan's  contention  were  a  good  contention.  I 
do  not  think  it  is  a  good  contention ;  I  think  the 
circulation  to  the  world,  to  multitudes  of  persons 
wholly  undefined  and  to  whom  it  would  come, 
would  be  sufficient ;  but  what  I  wish  to  add  is 
this,  that  even  if  the  other  construction  were  the 
true  one,  I  think  it  is  important  to  observe  in  this 
case  I  shoald  have  been  prepared  to  support  the 
conviction  on  this  ground — ^that  many  of  these 
persons  were,  in  that  sense,  definite  persons.  They 
were  known  subscribers  in  large  numbers  to  this 
newspaper,  and  the  man  who  edited  the  news- 
paper,  the  man  who  wrote  the  article,  the  man 
who  sold  the  newspaper  and  caused  it  to  be  dis- 
tributed, did  know  uhat  that  newspaper  would,  in 
the  ordinary  course,  come  to  its  regular  sub- 
scribers at  all  events,  whether  it  went  to  a  larger 
number  of  persons,  or  whether  it  did  not.  There- 
fore, supposing  it  were  necessary  that  the  persons 
unknown  shoald  be  in  this  case  definite  persons, 
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ascertainable  personsi  persons  who  might  be 
aiBcertained  by  inqniry,  althoash  unknown  to  the 
jurors  at  the  time  of  their  finding,  I  should  have 
thought  that  in  that  sense  the  indiotment  was 
supported  by  the  evidence. 

MtJPDLESTOK,  B. — ^The  question  for  car  con- 
sideration, submitted  to  us  by  the  Lord  Chief 
Justice,  is  whether  his  direction  was  correct  in 
point  of  law,  and  that  direction  is  this— he  told 
the  jary  that  if  they  thought  that  by  the  publi- 
cation of  the  article  the  defendant  did  intend  to 
and  did  encourage,  or  endeavour  to  persuade  any 
person  to  murder  any  other  person,  whether  the 
subject  of  Her  Majesty  or  not,  and  whether  with- 
in the  Queen's  dominions  or  not,  and  that  such 
encouragement  and  endeavour  to  persuade  was 
the  natural  and  reasonable  effect  of  the  article, 
they  should  find  the  prisoner  guilty.  That  was 
the  charge  of  the  Lord  Chief  Justice,  and  that  is 
what  we  are  to  consider  ~ whether  it  is  correct  or 
not.  Now  I  do  not  entertain  the  slightest  doubt 
that  that  was  really  the  only  question  that  could 
be  left  to  the  jary.  The  evidence  was  ample  to 
warrant  the  finding  of  the  jury,  and  the  only  thing 
that  could  be  left  to  the  jury  was  to  say,  "  Do  you 
think  that  by  the  publication  of  this  article  the 
defendant  did  intend  to  encourage  or  endeavour 
to  persnade  any  person  to  murder,  and  is  not  the 
necessary  and  legal  consequence,  the  reasonable 
effect  of  the  article,  to^  induce  any  person  to  do 
soP"  Now  that  charge  is  founded  directly  on 
the  words  of  the  statute,  and  if  you  look  at  the 
words  of  the  statute,  the  distinction  which  Mr. 
Sullivan  has  endeavoured  to  draw  with  reference 
to  conspiracy  really  does  not  arise ;  because  the 
section  of  the  statute  contemplafces  two  classes  of 
cases — it  contemplates  one  class  where  there  is  a 
conspiracy  and  another  class  of  cases  where  there 
is  individual  action*  The  first  class  of  cases  in  the 
section  is  that  all  persons  who  shall  conspire  to 
that  effect  shall  be  guilty  of  a  misdemeanour. 
The  second  class  of  cases  is  the  individual,  "  who- 
soever "  shall  do  certain  acts,  and  it  is  remarkable 
to  see  the  words  which  the  Legislature  have  used 
for  the  purpose  of  pointing  out  the  act  which 
makes  the  party  liable.  The  largest  words 
possible  have  been  used ;  "  solicit,"  that  is  defined 
to  be  to  importune,  to  entreat,  to  implore,  to  ask, 
to  attempt,  to  try  to  obtain ;  **  encourage,*'  which 
is  to  intimate,  to  incite  to  anything,  to  give 
courage  to,  to  inspirit,  to  embolden,  to  raise  confi- 
dence, to  make  confident ;  *'  persnade,"  which  is 
to  bring  to  any  particular  opinion,  to  influence  by 
argument  or  expostulation,  to  inculcate  by  argu- 
ment ;  *'  endeavour,"  and  then,  as  if  thero  might 
be  some  class  of  cases  that  would  not  come  within 
those  words,  the  remarkable  words  are  used  *'  or 
shall  propose  to,"  that  is  to  say,  make  merely  a 
bare  proposition  an  offer  for  consideration,  shall 
be  guilty  of  a  misdemeanour.  It  is  to  be  a  mis- 
demeanour of  a  highly  criminal  character  to 
solicit,  to  encourage,  to  persuade,  or  even  to 
propose  to  any  person  to  murder  any  other 
person,  whether  one  of  Her  Majesty's  subjects 
or  not.  Now  Mr.  Sullivan  raised  the  argument 
which  was  passing  through  the  Lord  Chief 
Justice's  mind,  that  you  most  have  an  immediate 
connection  between  the  ''proposer,"  or  between  the 
*'  solicitor  "  or  the  **  encourager  "  and  the  person 
who  is  solicited,  encouraged,  persuaded,  or  pro- 
posed to ;  that  it  is  not  sufficient  to  solicit  gene- 
rally anybody,  that  you  must  solicit  some  person 


in  particular.  What  was  the  intention  of  this 
Act  P  The  intention  was  to  declare  the  law  and  to 
protect  people  abroad  from  the  attempts  of  regi- 
cides of  this  description,  and  therefore  the  largest 
possible  words  are  used.  It  shaU  beoriminsl— 
not  to  persuade  an  individual,  but  to  persuade 
"any  person,"  that  is  to  say,  the  ''public"— 
crowds  who  may  hear  it  if  it  is  an  oration,  or  who 
may  read  it  if  an  article  in  a  newspaper.  I  have 
been  furnished  from  the  bar  with  a  case  which  is 
certainly  not  inapplicable  to  the  present  one, 
which  is  to  be  found  in  Peere  Williams's  Beports 
in  the  time  of  Lord  Chancellor  Parker  {Foole  v. 
Sach&oerel,  1  P.  Wms.  675).  The  question  arose  in 
this  way.  There  was  a  question  of  a  disputed 
marriage,  and  the  father,  who  was  interested  in 
the  marriage,  put  an  advertisement  in  the  news- 
papers offering  a  reward  of  a  hundred  pounds  if 
any  person  would  come  and  could  give  evidence  of 
that  marriage.  It  was  suggested  that  the  object 
of  that  being  circulated  was  to  render  impure  the 
sources  of  justice,  to  bribe  some  people  to  give 
improper  evidence,  and  the  party  was  Drought  up 
for  contempt  before  Lord  Chancellor  Parker,  but 
it  was  urged  on  his  behalf  that  nothing  had  been 
done  in  consequenoe  of  the  advertisement,  ^o 
witnesses  had  come;  but  the  Lord  Chancellor 
said,  "  It  does  not  appear  that  some  person 
would  not  come  in  if  this  were  not  dis- 
couraged; however,  the  person  moved  against 
has  done  his  part,  and  if  not  suocessfal,  is  still 
not  the  less  criminal."  The  counsel  objects  that 
it  is  not  addressed  to  any  particular  person.  "  It  is 
equally  criminal  when  the  offer  is  to  any,  for  to 
any  is  to  every  particular  person.  The  aavertise- 
ment  will  come  to  all  persons,  to  rogues  as  well  as 
honest  men  ;  and  it  is  a  strange  way  of  arguing  to 
say  that  offering  a  reward  to  one  witness  is  crimi- 
nal, but  that  offering  it  to  more  than  one  is  not 
so.  Surely  it  is  more  criminal,  as  it  may  corrupt 
more.  If  you  hold  an  offer  out  to  the  public- 
an invitation  to  come  in  and  give  perjured  evidence 
— that  is  as  much  a  criminal  act  as  to  request  sn 
individual  to  do  so."  Just  so  it  is  here  criminal  to 
publish  to  the  whole  world,  or  declare  to  the  whole 
world,  that  the  individual  rejoices  in  regicide,  and 
recommends  others  to  follow  his  example,  and 
trusts  that  the  time  is  not  long  distant  when  onoe 
a  month  kings  may  fall.  This  article  was  an  en- 
couragement to  the  public — a  solicitation  and  en- 
couragement to  any  person  who  chooses  to  adopt 
it — and  comes  within  the  meaning  of  the  Act.  I 
am  perfectly  satisfied  with  the  oonviotion,  and 
think  it  was  right. 

Williams,  J. — I  am  of  the  same  opinion.  The 
jury  have  found  the  defendant  guilty,  and  upon 
the  narrow  question  of  law  which  has  oeem  reserved 
for  the  oonsideration  of  this  Court,  it  seems  to  me 
the  oonviotion  ought  not  to  be  intenrfered  with. 

Oanvieiion  {^firmed. 

Solicitor  for  the  prosecution,  The  SoUcUor  to  ik$ 
Treasury. 
Solicitor  for  the  prisoner,  H.  E,  Kiahey. 
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HIGH    COURT   OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

May  21  and  June  3, 1881. 

(Before  Field  and  Bowen,  JJ.) 

White  v.  Jitbticss  of  CoquETDALB  Wabd,  Nokth- 

UMBEBLAND.  (a) 

PvhUo'house — Licence  to  sell  intoxicating  liqnore — 
Licensed  person  dying  "before  expiration  of 
licence — Assignment  of  interest  in  premises  after 
expiration  of  licence — Impossihihtif  of  giving 
proper  notices  to  sessions — Applicaixon  to  special 
sessions — 9  Qeo.  4t,  e.  61,  ss.  i,  18, 14. 

K.,  duljf  licensed  to  sell  intoxicating  liquors  on 
certain  premises,  died  on  the  27 Ih  Sept,  and  the 
sale  of  liquors  was  carried  on  hy  her  heir  until  the 
expiration  of  the  licence  on  the  10th  OcLfoUoW' 
ing.  No  special  sessions  were  held  before  the 
10th  Oct,,  and  the  death  of  K,  rendered  %t  impos- 
sible  to  give  the  proper  notices  before  that  date. 

At  the  adjourned  special  sessions  held  on  the  4ih 
Dec,  following,  the  appellant,  to  whom  the  interest 
in  the  premises  had  been  assigned  after  the  10th 
Oct,,  applied  for  a  licence  to  sell  intoxicating 
liquors  on  the  premises.  The  justices  refused  the 
application  on  the  ground  that,  as  the  assign* 
ment  to  the  appellant  tooh  place  after  the  expwa' 
tion  of  the  licence,  they  had  no  jurisdiction. 

Held,  that  the  decision  of  the  justices  was  righ  t. 

Ex  parte  Todd  (3  Q.  B.  Div.  407 ;  47  L.  J.  89,  M.  0,) 
and  SimpkioB  v,  Jastioes  of  Birmingham  (26 
L,  T,  Bep.  N,  8,  620;  L,  Bep,  7  Q.  £.  482 ;  42 
L.  J,  13,  M,  0.)  followed. 

Case  stated  under  20  &  21  Yict.  c.  43,  and  42  &  43 
Yiot.  c.  49^  6.  33. 

Ann  Knox,  of  Alnwick,  was  duly  licensed  to 
sell  intoxioatinff  liqaors  in  a  house  called  the 
Gray's  Inn,  and  her  licence  expired  on  the  10th 
Oct.  1880.  The  premises  had  been  licensed  for 
upwards  of  forty  years,  and  there  was  no  convic- 
tion against  the  licence. 

The  annnal  licensing  meeting  for  the  East 
Diyision  of  Coqnetdale  Ward,  Northumberland, 
was  held  on  the  4th  Sept.  1880,  bat  no  licensing 
business  was  done,  and  the  meeting  was  adjodrned 
until  the  18lh  Sept.,  and  from  that  day  to  the 
2nd  Oct. 

On  the  27th  Sept.  1880  Mrs.  Knox  died. 

On  the  2nd  Oct  1880  Messrs.  Oookbom, 
brewers,  the  lessees  of  the  licensed  premises,  with- 
out having  given  any  notice,  which,  under  the 
ciroamstances,  was  impossible,  applied  to  the 
justices  for  a  licence  to  be  issued  in  their  names, 
but  the  justices  refused  to  grant  a  licence  except 
to  some  one  occupying  or  being  about  to  occupy 
the  premises. 

Tne  sale  of  liqaors  was  carried  on  in  the  house 
until  the  expiration  of  the  licence  on  the  10th  Oct. 
1880  by  the  heir  of  Mrs.  Knox,  under  the  provi- 
Bions  of  35  A;  36  Yict.  c.  94,  s.  3. 

On  the  6th  Nov.  1880,  at  the  next  special 
sessions  for  the  transfer  of  alehouse  licences,  no 
application  was  made  in  respect  of  the  above 
premises. 

On  the  13th  Nov.  1880  the  appellant  gave 
notice  of  his  intention  to  apply  at  the  following 
special  sessions  for  the  transfer  of  alehouse 
licences,  to  be  held  on  the  4th  Deo.  1880  for  a 

(a)  B«ported  by  W.  E.Gobdon,  Esq.,  Barrieter-at-Law. 

Mao.  Gas.— Yol.  XII. 


licence  to  sell  intoxicating  liquors  in  the  above- 
mentioned  premises,  on  the  ground  that  the  late 
tenant  Ann  Knox,  duly  Hoensed,  had  died  before 
the  expiration  of  the  licence,  and  that  her  heir  had 
made  over  his  interest  in  the  occupation  and 
keeping  of  the  premises  to  the  appelant. 

It  was  contended  on  behalf  of  the  appellant  that 
he  had  brought  himself  within  the  provisions  of 
the  Act,  and  that  Mrs.  Knox  having  died  before 
the  expiration  of  the  licence,  and  the  heir  having 
assigned  over  his  interest  to  the  appellant  without 
delay,  the  section  gave  the  justices  full  power  to 
ffrant  the  licence  to  the  appellant,  and  tnat  such 
Ucence  would  continue  until  the  10th  Oct.  next 
after  the  grant  of  such  licence ;  that  there  was  no 
special  session  bofore  the  10th  Oct.  and  that  by 
reason  of  the  act  of  God,  viz.,  the  death  of  Mrs. 
Knox,  it  was  impossible  to  give  the  neoessary 
notices  before  the  10th  Oct.  1880,  and  that  to 
grant  a  licence  which  would  expire  on  the  10th 
Oct.  1880  would  have  been  of  little  use,  as  what 
was  wanted  and  intended  by  the  Act  was  a  licence 
which  would  continue  in  force  np  to  the  10th  Oct. 
1881. 

The  justices,  however,  considered  that,  after  the 
decision  in  Ex  parte  Todd  (3  Q.  B.  Div.  407 ;  47  L.  J. 
89,  M.  C),  where  it  was  said  that  the  new  tenant 
spoken  of  in  sect.  14  must  come  in  daring  the 
continuance  of  the  licence,  they  had  no  jurisdic- 
tion to  grant  the  licence,  and  that  the  power  of 
granting  a  licence  under  this  section  applied  only 
to  the  period  for  which  the  former  tenant's 
licence  would  have  lasted,  and  that  at  any  rate  aa 
there  was  time  to  do  so,  the  application  should 
have  been  made  or  the  notice,  of  the  application 
given  before  the  expiration  of  the  old  licence. 

The  justices  also  considered  that  the  heirs  or 
executors  of  Ann  Knox  had  not  made  over  their 
interest  in  the  occupation  and  keeping  of  the 
house  before  the  10th  Oct.  1880,  and  that  no 
licence  therefore  was  in  force  when  the  assignment 
was  made  to  the  appellant.  They  also  relied  on 
the  cases  of  Simphins  v.  Justices  of  Birmingham 
(26  L.  T.  Bep.  N.  S.  620 ;  L.  Bep.  7  Q.  B.  482 ; 
41  L.  J.  103,  M.  0.) ;  Beg.  v.  Taylor  (L.  Bep.  7 

St.  B.  487 ;  42  L.  J.  13,  M.  C),  where  it  was 
ecided  that  the  application  must  be  made  before 
the  expiration  of  the  licence. 

The  justices  therefore  came  to  the  oondasion 
that  as  no  step  had  been  taken  during  the  ourrenoy 
of  the  licence  they  had  no  power  to  gnaat  the 
application,  and  stated  this  oase  for  the  opinion  of 
the  court  as  to  whether  they  had  jurisdiotion  or 
not. 

9  Gleo.  3,  a  61,  s.  4,  enacts : 

That  the  justioes  aaaembled  ....  at  the  i^enenl 
annnal  lioensing  meeting  in  evezY  year,  shall  appoint  not 
less  than  fonr  nor  more  than  evnt  Bpeoiol  Beasiona,  to  be 
holden  in  the  division  or  place  for  wnich  each  endh  meet- 
ing shall  be  holden  in  the  year  next  ensning  snoh  general 
annnal  licensing  meeting,  at  periods  as  near  as  may  be 
equally  distant ;  at  which  si>eoial  session  it  shall  be 
lawful  for  the  justices  then  and  there  assembled  in  the 
oases  and  in  uie  manner  and  for  the  time  hereinafter 
directed,  to  license  such  persons  intending  to  keep  inns 
theretofore  kept  by  other  persons  being  about  to  remoye 
from  such  inns,  as  they  the  said  justices  shall,  in  the 
execution  of  the  powers  herein  contained,  and  in  the 
exercise  of  their  discretion,  deem  fit  and  proper  persons, 
under  the  provisions  hereinafter  enacted,  to  be  licensed 
to  sell  excisable  lic^nors  by  retail,  to  be  dmnk  or  con- 
sumed on  the  premises. 

Sect.  13  enacts : 

That  every  Hoenoe  which  shall  be  granted  under  the 
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anthoritj  of  iliis  Aot  thall  be  Moordixig  to  the  f onn  in 
ihe  eohednle  lieretmto  annexed  (marked  C),  and  shall  be 
in  force  ....  from  the  tenth  of  Ootober,  after  the 
prantmg  thereof,  for  one  whole  year  thence  respectiTely 
next  enening,  and  no  longer  «... 

Sect.  14  enacts : 

That  if  any  pereon  duly  licensed  under  this  Aot  shall 
(before  the  expiration  of  sadh  licence)  die,  or  shall  be,  by 
sickness  or  other  infirmity,  rendered  incapable  of  keeping 
an  inn,  or  shall  become  bsiikmpt  ....  or  if  any  person 
so  licensed,  or  the  heirs,  executors,  administrators,  or 
assigns  of  any  person  so  licensed,  snail  remoTe  from  or 

Siela  np  the  possession  of  the  honse  specified  in  snch 
cence ;  or  if  the  occupier  of  any  such  house,  bedng  about 
to  quit  the  same,  shall  have  wilfully  omitted,  or  shall 
have  neglected  to  apply,  at  the  general  annuiJ  licensing 
meeting,  or  at  any  adjournment  thereof,  for  a  licence  to 
continue  to  sell  exciseable  liquors  by  rAtaiL  to  be  drunk 
or  consumed  in  such  house  ....  it  shall  be  lawful  for 
the  justices  assembled  ....  at  a  special  session,  hdden 
under  the  authority  of  this  Act,  for  the  division  or  place 
in  which  the  house  so  kept  or  having  been  kept  shall  be 
situate,  in  any  of  the  above-mentioued  cases,  and  in  such 
cases  oniv,  to  grant  to  the  heirs,  executors,  or  adminis- 
trators of  the  person  so  dying  ....  or  to  any  new  tenant 
or  occupier  of  anr  house  having  so  become  unoccuj^ied, 
or  to  any  person  to  whom  such  heirs,  executors,  adnunis- 
trators,  or  assigns,  shall  by  sale  or  otherwise  nave  bond 
fide  conveyed  or  otherwise  made  over  his  or  their  interest 
in  the  ooeupation  and  keeping  of  such  house,  a  licence  to 
sell  exciseable  liquors  by  reuul  ....  provided  always, 
that  every  such  hcence  shall  continue  in  force  only  from 
the  day  on  which  it  shall  be  granted  until  the  5^  day  of 
April,  or  the  tenth  day  of  October  then  next  ensuing, 
as  the  case  may  be.  .... 

JJ.  F,  Maniiiy,  for  the  appeUant,  contended  that 
inasmnch  as  the  death  of  Mrs.  Knox  rendered  it 
impossible  to  give  the  proper  notices,  the  mere 
fact  that  the  appellant  did  not  apply  to  the 
jostioes  did  not  oust  their  jarisdiotion  to  grant 
the  licence. 

No  counsel  appeared  on  bebalf  of  the  justices. 

Our.  adv.  vuU, 

June  3.— The  judgment  of  the  court  was  now 
delivered  by 

FiBLDy  J. — In  this  case  the  justices  refused  to 
grant  a  licence  of  these  premises  to  the  appellant 
on  the  ground  that  they  had  no  jurisdiction,  and 
acted,  as  I  think,  rightly.  In  the  case  of  Ex  parte 
Todd  {mp.jf  the  way  in  which  the  application 
was  framed  makes  the  case  turn  on  sect.  14  of  the 
General  Licensing  Act,  9  Geo.  4,  c.  61.  Now,  by 
sect.  4  of  that  Act,  the  justices  are  to  appoint  not 
less  than  four  nor  more  than  eight  special  sessions 
to  be  held  for  the  purpose  of  licensing  such  persons 
intending  to  keep  inns,  theretofore  kept  by  other 
l>erRons  about  to  remoye  from  such  inns,  as  the 
justices  shall  in  the  exercise  of  their  discretion 
deem  fit  and  proper  persons  to  be  licensed  to  sell 
exciseable  liquors  by  retail.  Then  sect.  13  of  the 
same  Aot  says  this,  that  every  licence  granted 
under  the  Act  shall  be  according  to  the  form  in 
the  schedule  annexed  (marked  G),  and  shidl  be  in 
force  from  the  10th  day  of  October  after  the 
granting  thereof,  for  one  whole  year  thenoe 
respectively  next  ensuing  and  no  longer.  It  is 
obvious  from  that,  that  every  licence  whether 
granted  under  sect.  4  or  under  sect  14,  can  only 
be  granted  for  a  specific  statutory  period,  and 
that  it  is  to  be  in  force  after  ihe  granting  thereof 
for  one  whole  year  thence  next  ensuing  and  no 
longer.  If  granted  after  the  10th  Oct.,  the  licence 
would  in  terms  probably  be  for  one  whole  year, 
ibr  it  is  necessary  that  it  should  be  granted  for 
one  whole  year  next  ensuing  after  the  grant  and 
no  longer.    If  the  contention  of  the  appellant  be 


correct,  he  would  be  entitled  to  have  a  licence 
granted  for  one  whole  year  from  the  10th  Oct. 
1881 ;  in  other  words  he  would  get  a  licence 
which  would  be  in  force  for  two  years  instead  of 
for  one  year  only.  Under  sect.  14,  in  the  case  of 
any  duly  licensed  person  dying  before  the  expira- 
tion of  the  licence,  the  justices  may  grant  to  the 
heirs,  executors,  or  administrators  of  the  perron 
so  dying,  a  licence  to  sell  exciseable  liquors  by 
retail,  to  be  drunk  or  consumed  on  the  promises; 
"provided  always,  that  every  such  licence  shall 
continue  in  force  only  from  the  dav  on  which  it 
shall  be  granted  until  the  5th  day  of  April  or  the 
10th  day  of  October  then  next  ensuing  as  the  case 
may  be."  That  probably  may  introduce  a  cjaalifi- 
oation  to  sect.  18,  under  which  a  licence  might  be 
granted  for  two  years,  but  the  question  here  is 
whether  the  appellant  is  entitled  to  a  licence 
under  the  other  two  sections.  Certain  things 
however  have  been  laid  down  judicially  as  to  the 
meaning  of  the  Act,  and  it  is  clear  from  the 
case  of  Simphina  v.  Justiees  of  Birmingham 
(sup,)  that  it  is  essential  that  at  all  events  at 
the  period  when  the  applicant  seeks  to  have  a 
liceoce  granted  to  him,  the  person  creating  the 
title  must  be  a  duly  licensed  person.  The  conten- 
tion in  that  case  was  that  the  applicant  did  not 
come  into  existence  until  after  10th  Oct.,  because 
the  person  yielding  up  possession  was  in  occupa- 
tion of  the  premises  atler  that  date  and  at  the 
time,  therefore,  when  the  removal  took  place  the 
person  who  created  the  title  was  not  a  duly 
licensed  person,  and  as  Blackburn*  J.  said,  the 
applicant  came  neither  within  the  words  nor  the 
spirit  of  the  statute.  In  E»  parts  Todd  («iip.) 
tnis  was  carried  further,  and  the  court  there  held 
that  the  true  meaning  of  this  Act  was  that  which 
I  argued  in  SimphinSf  case  to  be  the  true  one»  vis., 
that  Uiere  should  be  one  period  throughout  the 
country  during  which  all  houses  ore  to  be  licensed, 
and  that  all  licences  should  expire  on  the 
10th  Oct.  It  apfMared  to  the  Leffislatureb  how- 
ever, that  great  injustice  might  be  done  in  certain 
cases,  because  a  licence  is  merely  personal  to  the 
holder,  and  is  to  enable  him  to  carry  on  the  busi- 
ness at  the  particluar  place ;  it  therefbre  provided 
for  a  series  of  events  which  might  happen,  and 
that  the  justices  should  hold  not  fess  thiui  four  or 
more  than  eight  interim  special  sessions  to  meet 
certain  cases  of  injustice  wnich  might  arise.  B» 
parts  Todd  (sup.)  carried  the  case  one  degree 
fbrther,  and  I  cannot  do  better,  in  order  to  explain 
the  interpretation  there  put  upon  sect.  14  and  also 
my  judgment  here,  than  by  reading  the  judgment 
of  Cockbum,  C.J.  in  that  case.  "  I  entertain  no 
doubt  whatever,"  said  his  Lordship,  "that  the 
purpose  of  sect.  14  is  to  keep  alive  existing 
licences  which  have  not  run  out  by  efflux  of  time, 
where,  upon  the  death  or  bankruptcy  of  the 
occupier,  the  licence  would  otherwise  beoome 
useless,  and  in  certain  other  cases.  But  I  think 
that  by  providing  for  the  special  cases  to  which 
sect.  14  immediately  refers,  it  was  not  intended  to 
interfere  with  the  general  rule  as  to  the  expiration 
of  licences.  The  Legislature  thought  it  hsra  that, 
on  the  death  or  bankruptcy  of  a  former  occupier, 
tho  person  interested  m  the  licensed  premises 
should  not  hove  the  opportunity  of  keeping  on 
the  sale  of  exciseable  liquors  until  the  licence 
would  expire,  and  it  was  therefore  provided  that 
special  licensing  sessions  might  be  neld,  in  order 
that  the  parties  succeeding  to  the  oocopation 
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might  get  the  benefit  of  tfae  existing  lioenoe  until 
the  next  general  annual  licensinf^  meeting.  Bat 
it  was  never  intended  to  do  anything  farther  than 
that.  Now,  here  it  is  olear  that  no  attempt  was 
made  to  renew  the  licence  before  the  10th  Oct. ; 
the  time  was  allowed  to  expire  for  which  the 
licence  was  granted,  then  an  application  was  mside 
under  sect.  14  for  leave  to  continne  to  sell  ander 
the  old  licence,  or  for  a  new  licence.  It  may  be 
hard  npon  the  landlord  that  he  cannot  obtain 
another  licence  for  his  honse  until  the  next 
general  annnal  licensing  meeting,  but  the  hard- 
ship has  arisen  from  two  thinga^  first,  that  he 
put  in  as  tenant  a  person  of  whose  character  the 
justices  did  not  approve;  and  secondly,  that  he 
did  not  take  care  to  apply  himself  before  the 
expiration  of  the  old  licence.  I  think  that  sect.  14 
cannot  be  brought  in  to  assist  him  now.  The  appli- 
cation must  be  during  the  pendency  and  currency  of 
the  period  for  which  the  old  licence  was  in  force. 
That  period  had  expired  before  the  application  was 
made,  and  I  am  of  opinion  the  justices  nad  no  juris- 
diction and  that  this  moUon  must  be  refused." 
Manisty,  J.  was  also  of  the  same  opinion,  and  in 
the  same  clear  manner  says :  ''  The  whole  tenor  of 
■eot.  14  shows  that  it  is  confined  to  certain  cases, 
such  as  death,  removal,  &c.,  during  the  continuance 
of  the  existing  licence ;  because  if  a  person  in 
oocupation  dies  or  removes  before  the  10th  Oct., 
what  is  it  that  the  justices  are  empowered  to  grant 
to  his  executors  or  to  the  new  tenant  P  It  is  a 
right  to  sell  exciseable  liquors  provided  that  the 
right  shall  not  extend  bej^ond  the  period  at  which 
the  previous  licence  expires.  I  think  that  Simp- 
kin9  v.  Jiiiiicea  of  Birmingham  (sup.)  is  conclusive 
on  that  point.  Therefore  the  new  tenant  must 
oome  in  during  the  continuance  of  the  licence." 
It  seems  to  me  that  the  justices  in  the  present 
case  were  right  in  saying  that  they  were  bound  by 
the  case  of  Mx  parte  Todd  {bwd.).  No  doubt  Ann 
Knox  miffht  unfortunately  nave  died  on  the 
9th  Oct.,  but  even  then  the  matter  would  have 
been  the  same:  it  is  a  hardship  for  which  the 
Legislature  has  not  provided,  and  I  can  only  deal 
with  the  law  as  I  find  it.  There  was  a  case  Beg. 
▼.  Jiutieet  of  Middlesex  (25  L.  T.  Bep.  N.  S.  43 ; 
L.  Bep.  6  (j.  B.  781 ;  40  L.  J.  184,  M.  C),  which 
seemed  to  be  in  favour  of  the  appellant,  where 
undoubtedly  an  application  which  was  made 
after  the  licence  had  expired  was  granted,  but  the 
point  raised  in  this  case  was  not  argued  and  the 
decision  went  on  a  different  ground.  If,  how- 
ever, that  case  is  inconsistent  with  Em  parte 
Todd  and  Simpkine  v.  JiuUeee  of  Birmingham,  I 
prefer  to  follow  these  two  oases.  Under  these 
drcamstances  I  hold  that  the  justices  were  ouite 
right  in  their  dedsion,  and  that  they  had  no 
power  to  ^rant  tiie  licence  to  the  appellant.  As 
the  question  is  one  of  general  itnportanco  I  give 
leave  to  appeal. 

Appeal  diemUeed, 

Solicitors  for  the  appellant,  8hwn,  Oroseman, 
and  Prichard,  for  B,  Mtddlemae,  Alnwick* 


Saturday,  April  2, 1881. 
(Before  Likdlet  and  Mathbw,  JJ.) 

The  Cbtibchwabdbns,  &c.,  of  Woolwich  (apps.) 
o.  Bobebtson  (resp.).  (a) 

Parish — Becid  bodies  cast  upon  shore  within  parish 
— Burial— Liahiliiy     of   parish — Liahihiy    of 
county — 8ea—Navigahte    and    tidal    river— 48 
Geo.  3,  c.  75. 

A  navigable  and  tidal  river  at  a  spot  some  consider' 
ahle  distance  from  its  mouth  is  not  the  sea  within 
the  meaning  of  48  Oeo,  8,  e.  75,  so  as  1o  render 
the  county  chargeable  with  the  expenses  of  bury* 
ing  persons  whose  bodies  may  have  been  cast  or 
brought  on  shore  from  a  wreck  occurring  near 
such  spot. 

In  1878  a  collision  occurred  between  two  sfeamers 
off  W.^  a  parish  abiUting  on  the  river  T.,  at  a 
spot  some  thirty  miles  from  its  mouth.  One  of 
the  steamers  sank  and  became  a  wreck,  and  more 
tlian  six  hundred  persons  were  drowned.  21ie 
bodies  were  brought  ashore  and  placed  in  a  dead- 
house  within  the  parish  of  FT.,  the  greater  number 
of  them  were  buried  ai  the  expense  of  their 
relatives  or  friends,  but  120  ii^srs  buried  cU  the 
expense  of  the  parish  of  W,  Owing  to  the 
eastent  of  the  catastrophe,  the  appeUants,  the 
proper  officers  qf  the  oarieh  of  W^  incurred 
chargee  to  the  arnount  of  1200L  The  appeUante, 
under  the  Act  48  69^0.  8,  e.  75,  sought  to  make 
the  county  of  K,  in  which  the  parish  of  W.ie 
situated,  liahle  for  euch  chargee  on  the  ground, 
among  other  reasons,  that  the  riA}er  T.  at  W.  was 
the  sea  within  the  meanina  of  the  Act,  and  that 
the  county  of  K.  was  liaMe  to  bear  the  chargee 
incurred  by  W.in  burying  the  bodies  brought  on 
shore  from  ihe  wrecked  steamer.  They  accord* 
ingly  applied  to  Oie  respondent  to  make  an  order 
OH  the  county  treasurer  of  K.  to  defray  the 
expeneee  ;  but  he  rrfueed  to  make  such  order,  and 
hie  refusal  was  upheld  by  the  Oowri  of  Quarter 
Sessions  of  the  county  of  K.  A  case  was  then 
staled  by  consent  for  the  opinion  of  the  court. 

Held,  thcU  the  decision  of  the  reepondent  in  refusing 
to  make  the  order  applied  for,  and  of  the  Oourt  of 
Quarter  Sessions  in  upholding  such  refusal,  was 
right,  and  that  the  place  at  which  the  wreck  took 
plaoe,  though  in  a  navigable  river  and  a  highway 
for  great  ships,  was  not  the  sea  in  its  popular 
sense,  and  the  sense  in  which  it  ie  need  in 
48  Geo.  3,  c.  75,  so  as  to  render  the  county  liable 
for  the  expense  of  burying  bodies  cast  up  on  the 
shore  of  seahoard  parishes. 

This  was  a  case  stated  under  12  ft  13  Vict.  c. 
45,  s.  11. 

1.  By  statute  48  (Jeo.  3,  c.  75,  sect.  1,  it  is  enacted 
that  the  churchwarden  and  churchwardens,  over- 
seer and  overseers  of  the  poor  for  the  time  being  of 
the  respective  parishes  throughout  England,  in 
which  any  dead  human  body  or  dead  human  bodies 
shall  be  found  thrown  in  or  cast  on  shore  from  tfae 
sea  by  wreck  or  otherwise,  shall,  and  he  and  they 
is  and  ore  hereby  required,  upon  notice  to  him  or 
them  given  that  any  such  boay  or  bodies  is  or  are 
thrown  in  or  cast  on  shore  by  the  sea,  and  is  or  are 
lying  within  the  bounds  of  the  parish  for  which  he 
or  they  shall  be  churchwarden  or  churchwardensi 
overseer  or  overseers  of  the  poor,  to  cause  the 
same  to  be  forthwith  removed  to  some  convenient 
place,  and  with  all  convenient  speed  to  cause  such 
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body  or  bodies  to  be  decently  interred  in  the 
oharchyard  or  burial  groand  oE  such  parish,  so 
that  the  expenses  attending  on  snch  banal  do  not 
exceed  the  snm  which  at  that  time  is  allowed 
in  snch  parish  for  the  bnrial  of  any  person  or  per- 
sons baried  at  the  expense  of  such  pariah. 

2.  By  sect.  3  of  the  said  statute,  it  is  enacted 
that  in  case  any  person  or  persona  shall  find  any 
such  body  or  falodies  cast  on  shore  from  the  sea  by 
wreck  or  otherwise,  and  shall  within  six  hours 
thereafter  give  notice  thereof  to  some  one  of  the 
churchwardens  or  overseers  of  the  poor  of  the 

Eariah  for  the  time  being  in  which  such  body  or 
odiea  ahall  be  found,  or  cause  auch  notice  to  be 
left  at  his  or  their  last  or  usual  place  or  places  of 
abode,  then  and  in  every  such  case  such  person  or 
persons  shall  receive  the  sum  of  58.  for  his  or  her 
or  their  trouble,  snch  sum  to  be  forthwith  paid  to 
the  person  or  persons  first  giving  such  notice 
only ;  but  nevertheless  that  no  greater  sum  than 
b$.  shall  be  paid  for  any  one  notice,  although  there 
may  be  a  greater  number  of  such  bodies  than  one. 

3.  By  sect.  5  of  the  said  Act,  all  necessary  and 
proper  payments,  costs,  charges,  and  expenses, 
which  shall  be  made  or  incurred  in  or  about  the 
execution  of  this  Act  shall  be  made  and  paid  by 
the  churchwarden  or  churchwardens,  Ac. 

4  By  sect.  6  of  the  said  Act,  it  is  provided  that, 
for  the  purpose  of  reimbursing  him  or  them  all 
such  pavments,  costs,  charges,  and  expenses,  it 
shall  and  may  be  laiiful  to  and  for  any  one  justice 
of  the  peace  for  the  county  or  place  within  Eng- 
land in  which  any  such  body  or  bodies  shall  have 
been  so  removed  and  buried  as  aforesaid,  by  any 
writing  under  his  hand,  to  order  and  direct  the 
treasurer  for  such  oounty  to  pay  such  sum  or 
sums  of  money  to  such  churchwarden,  Ac.,  for  his 
or  their  costs  and  expenses  in  or  about  the  exec  a- 
of  this  Act  (after  the  same  shall  have  been  duly 
yerified  on  oath),  as  to  the  said  justice  shall  seem 
reasonable  and  necessary  ;  and  such  treasurer 
shall  and  he  is  hereby  authorised  and  required 
forthwith  to  pay  the  sum  or  sums  of  money  so 
ordered  and  directed  to  bo  paid  to  the  person  or 
persons  empowered  to  receive  the  same;  and 
snch  treasurer  shall  be  allowed  the  same  in  his 
accounts. 

5.  By  sect.  7  of  the  said  Act,  it  is  enacted  that 
in  case  any  such  churchwarden,  Ac,  shall  refuse 
or  neglect  to  remove  or  cause  to  be  removed  such 
body  or  bodies  from  the  seashore  to  some  con- 
venient place  prior  to  the  interment  thereof,  for 
the  space  of  twelve  hours  after  such  notice  given 
to  him  or  them  or  left  in  writing  at  his  or  their 
last  or  usual  place  or  places  of  abode  by  any  per- 
son or  persons  whomsoever,  or  shall  neglect  or 
refuse  to  perform  the  several  other  duties  required 
of  him  and  them  by  this  Act,  then  and  in  every 
saoh  case  every  such  churchwarden  or  overseer 
shall  lor  every  such  offence  forfeit  and  pay  the 
sum  of  52. 

6.  On  8rd  Sept.  1878  a  collision  occurred  in 
the  river  Thames,  near  Woolwich,  between  the 
steamship  Princeas  Alice,  belonging  to  the  London 
Steamboat  Company  Limited,  and  the  steamship 
ByweU  Oaetle,  belonging  to -Messrs.  Gray  and 
Company,  whereby  tibe  PrincesM  Alice  was  sunk 
and  beoflune  a  wreck,  and  more  than  six  hundred 
persons,  being  the  passengers  by  and  crew  of  the 
■aid  vessel,  lost  their  lives  by  drowning.  The 
I^aoe  whore  the  said  vessel  was  sank,  as  aforesaid. 


was  about  the  middle  of  the  river,  below  bw* 
water-mark.  The  shores  on  either  side  of  the 
river,  at  the  spot  where  the  vessel  sank,  are  re- 
spectively parts  of  the  parishes  of  Woolwich  and 
I^umstead  in  the  county  of  Kent. 

7.  A  few  of  the  bodies  of  the  persons  so  drowned 
as  aforesaid  were  found  ashore  below  Woolwich, 
on  the  Essex  bank  of  the  river,  but  no  charge  bos 
been  made  by  the  appellants  in  respect  of  these 
bodies.  A  few  more  of  the  said  bodies  were  found 
ashore  on  the  Kent  bank  of  the  river  within  the 
boundaries  of  the  parishes  of  Woolwich,  Plum- 
stead,  and  Erith,  one  of  which  bodies  at  least  was 
found  ashore  within  the  boundaries  of  the  pariah 
of  Woolwich.  The  remaining  number  of  the 
bodies  of  the  persons  drowned  were  found  floating 
on  the  water  or  sunk  in  the  wrecked  vesseL 

8.  The  bodies  mentioned  in  paragraph  7  (except 
such  OS  were  previously  claimed  and  removed  by 
relatives)  were  from  tiipe  to  time  received  and 
collected  in  a  steamer  or  boats,  and  were  after- 
wards, by  direction  of  the  county  ooroner  for  the 
district,  with  the  consent  of  the  dockyard  authori- 
ties, landed  at  the  dockyard  pier  or  steps,  in  the 
parish  of  Woolwich,  and  then  removed  to  a  tem- 
porary deadhouse  in  the  dockyard  and  parish. 

9.  Between  four  hundred  and  five  hundred  of  the 
said  bodies  were  afterwards  claimed  by  relatives  or 
friends  and  buried  by  them  at  their  expense,  but 
120  of  such  bodies  were  buried  by  the  oharch- 
wardens  and  overseers  of  Woolwich. 

10.  The  churchwardens  and  overseers  allege 
that  they  have  expended  the  following  sums : 

(a)  2701.  in  the  bnrial  of  the  said  120  bodies. 
The  expenses  of  burial  exceeded  those  allowed  in 
the  parish  of  Woolwich  for  the  burial  of  persons 
at  the  expense  of  the  parish,  as  a  sufficient  number 
of  coffins  could  not  be  procured  at  the  ordinary 
parish  charge. 

(6)  275L  in  the  removal  of  all  the  bodies  from 
the  dockyard  pier  to  the  deadhouse,  as  mentioned 
in  paragraph  8. 

(c)  118{..in  the  reward,  at  the  rate  of  5<.  each 
body,  to  persons  who  found  the  said  bodies, 
whether  floating  or  otherwise,  and  brought  the 
same  to  the  said  steamer,  b(Mits,  pier,  or  steps, 
mentioned  in  paragraph  8. 

11.  The  river  Thames  at  Woolwich,  and  at  the 
respective  places  where  the  said  bodies  mentioned 
in  paragraph  7  were  found  ashore,  or  found  float- 
ing or  sunk  in  the  vessel,  is  a  navigable  tidal 
river  where  great  ships  go.  Its  mouth,  where  it 
joins  the  sea,  is  more  than  thirty  miles  distant 
from  the  said  places,  but  there  is  no  bridge  over 
the  river  either  towards  the  sea  or  within  a 
distance  of  ten  miles  above  the  spot  where  the 
said  steamer  Princess  Alice  sunk. 

12.  It  has  been  the  practice  both  as  to  the  parishof 
Woolwich,  and  also  as  to  the  neighbouring  parishes 
of  Erith  and  Greenwich  for  a  great  number  of 
years  (up  to  and  including  the  year  in  which  the 
said  expenses  were  incurred),  for  the  conn^ 
treasurer  to  reimbarse  the  said  parishes  the 
amount  of  expenses,  not  exceeding  those  on  parish 
burials,  incurred  in  removing  and  burying  dead 
bodies  cast  on  shore  by  the  tide  in  the  river 
Thames,  within  the  bounds  of  the  said  respective 
parishes,  but  the  order  for  payment  being  mode 
oy  justices  in  petty  sessions,  or  often  by  a  single 
justice,  never  came  under  the  notice  of  the 
justices  assembled  in  the  courts  of  genend 
sessions,  and  so  passed  unquestioned. 
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18.  In  tbe  month  of  Oct.  1878  application  was 
made  on  behalf  of  the  appellants  to  the  respon- 
dent, being  a  justice  of  the  peace  acting  in  and 
for  the  ooanty  of  Kent,  to  order  and  direct  the 
treasurer  for  the  oonnty  to  pay  to  them  the 
amounts  expended  by  them  as  mentioned  in  para- 
graph 10,  which  the  respondent  refased  to  do, 
and  the  appellants  therefore  appealed  to  the 
quarter  sessions. 

The  qaestions  for  the  opinion  of  the  court  were : 

Whether  the  respondent  should  have  made  an 
order  upon  the  county  treasurer  for  the  payment 
of  the  expenses  set  forth  in  paragraph  10,  or  any 
and  which  of  them. 

If  the  court  should  be  of  opinion,  upon  the  facts 
stated,  that  the  respondent  was  right  in  refasing 
to  make  an  order  npon  the  connty  treasurer  for 
the  payment  of  any  of  the  said  expenses,  then 
the  order  of  sessions  dismissing  the  appeal  was  to 
be  confirmed. 

If  the  court  should,  upon  the  facts  stated,  be  of 
a  contrary  opinion,  then  the  appeal  was  to  be 
allowed  and  the  respondent  should  be  at  liberty 
to  make  an  order  in  accordance  with  the  opinion 
of  the  court. 

By  13  Bich.  2,  o.  5  : 

It  is  accorded  and  assented,  that  the  admirals  and 
their  deputies  shall  not  meddle  from  henceforth  of  any- 
thing done  within  the  realm,  bnt  only  of  a  thini;  done 
upon  the  sea. 

By  15  Bich.  2,  c.  8 : 

It  is  declared,  ordained,  and  established,  that  of  all 
manner  of  contracts,  pleas,  and  qnimrels,  and  all  other 
things  riping  within  the  bodies  of  the  connlies,  as  well  by 
land  as  by  water,  and  also  of  wreck  of  the  sea,  the 
admirals'  court  shall  have  no  manner  of  cognisance,  power, 
nor  jurisdiction ;  but  all  such  manner  of  contracts,  pleaa, 
and  quarrels,  and  all  other  things  rising  ivithin  the 
bodies  of  the  connties,  as  well  by  land  as  by  water  as 
afore,  and  also  wreck  of  the  sea,  shall  be  tried,  de- 
termined, discnssed,  and  remedied  hv  the  laws  of  the 
land,  and  not  before  nor  by  the  admiral  nor  his  lieutenant 
in  anywise.  Nevertheless,  of  the  death  of  a  man,  and  of 
a  mayhem  done  in  great  sMps,  being  and  hovering  in  the 
main  stream  of  great  rivers,  only  beneath  the  bridges  of 
the  same  rivers  nigh  to  the  sea,  and  in  none  other  places 
of  the  same  rivers,  the  admiral  shall  have  cognisance. 

By  17  &  18  Vict.  c.  104,  s.  476  : 

Subject  to  the  provisions  of  this  Act,  the  High  Court 
of  Admiral^  shall  have  jurisdiotion  to  decide  upon  all 
claims  whatsoever  relating  to  salvage^  whether  the 
services  in  respect  of  wluch  salvage  is  claimed  were  per- 
formed upon  &e  high  seas,  or  within  the  body  of  an^ 
oonnty,  or  partly  in  one  place  and  partly  in  the  other,  and 
whether  the  wreck  is  found  at  sea,  or  cast  upon  the  land, 
or  partly  in  the  sea  and  partly  on  the  land. 

Sir  Hardinge  Oiffard,  Q.O.  (vrith  him  Wildey 
Wright  and  Forman)  for  the  appellants. — The 
word  ''sea"  in  48  Geo.  3,  c.  75,  is  not  to 
be  limited  to  the  "hish  seas  or  the  open 
sea;"  and  I  contend  that  the  spot  at  which 
this  accident  took  place  was  the  sea  within 
the  meaning  of  the  Act.  The  words  "high 
seas"  may  have  various  meanings,  one  for 
one  statute  and  another  for  another  statute,  but 
the  Question  here  is  whether  the  meaning  I  would 
attacn  to  the  word  "  sea "  is  or  is  not  within  this 
statute.  The  jurisdiction  of  the  Admiralty  Court 
in  the  matter  of  salvage  supplies  me  with  a  strong 
argument :  (17  &  18  Vict.  n.  104,  s.  476.)  In  this 
section  of  the  Merchant  Shipping  Act,  the  word 
"  sea  "  would  include  a  river  where  the  tide  flowed 
beneath  the  first  bridges  and  where  great  ships  go : 

Th§  Zeta,  88  L.  T.  Bep.  N.  S.  477 ;  L.'Bep.  4  Adm. 
4«)|44L.J.22,Adm. 


Again,  by  the  criminal  law  it  has  been  held  that 
the  term  sea  includes  navigable  rivers  where  large 
yessels  ply,  and  the  tide  ebbs  and  flows  : 

Reg,  V.  Cunningliamf  Bell's  Crown  Oases,  72 ;  32  L. 

T.  Bep.  287 ;  28  L.  J.  66,  M.  C.  -, 
Beg,  V.  mannionf  2  Ooz  0.  C.  158 ; 
Rex  V.  AUen,  1  Moody's  C.  C.  494 ; 
Beg,  V.  Anderson,  39  L.  T.  Eep.  N.  S.  400 :  L.  Bep. 

1  Cr.  Cases,  161 ;  88  L.  J.  12,  M.  0. 

The  water  at  the  place  where  this  accident  took 
place  was  brackish  to  the  taste,  showing  that  it 
was  sufficiently  near  to  the  sea  to  be  influenced 
by  the  salt  water;  it  was  aqua  scdsa  and  not 
aqua  dulcis.    This  spob  is  an  arm  of  the  sea : 

8  Coke's  Inst.  cap.  *'  Deodands,"  57  ; 

EtoJe's  Pleas  of  the  Crown,  cap.  '*  Deodands,"  422. 

Meadows  White,  Q.O.  (with  him  D.  Kingsford) 
for  the  JQStices. — It  cannot  be  said  in  common 
language  that  the  river  Thames  at  Woolwich  is 
the  sea,  or  even  an  arm  of  the  sea,  although  for 
certain  rights  of  the  Crown  it  is  held  to  be  an  arm 
of  the  sea.  In  cr8  Geo.  3,  c.  75,  there  is  no  other 
expression  used  but  the  word  "  sea."  There  is  a 
clear  legal  distinction  drawn  in  the  Admiralty 
statutes  between  rivers  and  seas : 

13  Bich.  2, 1st  stat.  o.  5 ; 
15  Bich.  2,  Ist  stat.  o.  8 ; 
28  Hen.  8,  o.  15. 

The  case  o^Beg.  y.  Ounningham  {uhitup,)  is  not  in 
point :  for  there  the  mere  quesbicm  was  whether 
the  offence  committed  was  or  was  not  in  the  body  of 
the  county ;  so,  too,  the  case  of  Beg,  y.  Anderson 
is  not  in  point ;  and  the  construction  sought  to  be 
put  by  the  other  side  on  the  case  of  The  Zeta  is 
not  warranted  by  the  facts.  It  cannot  fairly  be 
said  that  the  shore  of  the  Thames  at  Woolwich 
is  the  seashore.  [Limdlby,  J. — Suppose  the  bodies 
had  come  up  with  the  tide  from  the  sea  beyond  the 
the  Kore,  and  thrown  on  the  shore  at  Woolwich, 
would  they  have  been  within  58  Greo.  3,  c.  75  P] 
It  is  enough  for  me  that  thoy  did  not  so  come  up 
the  river  and  were  cast  on  the  shore,  but  were 
brought  from  the  wreck  lyins  just  opposite  to  the 
place  where  they  were  brought  ashore. 

LiKDLET,  J. — I  am  of  opinion  that  this  case  is 
not  within  the  Act  of  Parliament  relied  upon  by 
the  appellants.  If  we  look  ab  the  preamble  of 
48  Geo.  3,  c.  75,  we  shall  see  it  was  intended  to  be 
a  remedial  measure ;  and  as  such  it  must  be  con- 
strued with  reference  to  the  object  with  which  it 
was  passed.  Now,  if  the  spot  at  which  this  wreck 
took  place  was  the  sea,  our  judgment  might  be 
difierent,  but  we  cannot  in  any  fair  sense  say  that 
this  place  is  the  sea.  The  words  of  the  pre- 
amble to  the  Act  of  Geo.  3  are,  "Whereas  no 
provision  hath  yet  been  made  by  the  laws  now 
m  force,  for  providing  suitable  interment  in 
churchyards  or  parochial  burying  grounds,  for 
such  dead  human  bodies  as  may  be  cast  on  shore 
by  wreck  or  otherwise,  in  that  part  of  the  United 
Kingdom  oeJled  England;  and  whereas  it  is  ex- 

Sedient'  that  provision  should  be  made  for  the 
ecent  interment  of  such  bodies."  It  might  be 
supposed,  on  reading  the  words  of  this  Act,  that 
some  statute  imposed  upon  parishes  some  duty  of 
burying  bodies  found  in  the  parishes,  and  so 
apparently  its  draftsman  thought,  bnt  Bey,  ▼. 
Stuart  (uhi  sup.)  clearly  decides  that  there  is  no 
obligation  on  a  parish  to  bury  bodies  found  on  the 
highways  or  the  like,  but  only  those  of  persons 
dying  in  the  parish  house,  who  have  no  means  of 
their  own  sufficient  for  their  interment.     We 


476 


MAGISTRATES^  OASES. 


Q.B.  Dr.] 


Hakdt  v.  Atheetok, 


[Q.B.  DiT., 


mnst  therefore  approach  this  Aot  knowing  this, 
namely,  that  there  was  no  obligation  on  parishes 
to  bury  bodies  cast  on  shore  by  wreck  or  other- 
wise. No  mention  is  made  in  this  Aot  of  creeks, 
arms  of  the  sea,  or  other  such  like  terms.  There 
are  other  terms  in  the  Act  which  throw  lii^bt  on 
the  real  meaning  of  this  statute,  for  it  provides 
that  the  bodies  to  be^  bnried  mnst  be  "  thrown  in 
or  cast  on  shore  from"  the  sea  by  wreck  or  other- 
wise." Looking  into  Acts  of  Parliament  dealing 
with  this  subject,  I  find  the  word  "  sea  "  is  con- 
trasted  with  "river,"  and  is  not  used  to  include 
them  in  ordinary  statutory  language.  In  15 
Rich.  2,  c.  3,  relating  to  Admiralty  jurisdiction, 
the  terms  "  sea "  and  *•  great  rivers  '*  are  used ; 
and  I  am  not  aware  of  any  statute  employing  the 
word  "sea"  as  eauivalent  to  "nagivable  river 
without  context  snowing  it  to  be  so  employed, 
except  17  &  18  Vict.  c.  1(5,  s.  476 ;  but  I  must  not 
be  understood  to  say  that  this  spot  is  not  within 
the  jurisdiction  of  the  Admiralty.  The  case  does 
not  find  that  it  is  the  sea,  but  a  "  navigable  tidal 
river  where  great  ships  go."  We  do  not  have  it 
found  as  a  fact  that  it  is  the  sea,  but  on  the  con- 
trary a  river ;  and  the  real  truth  is  that  it  is  not 
the  sea  in  the  popular  sense  of  the  word,  and  the 
word  sea  in  this  remedial  Act  cannot  be  applied 
to  such  a  place.  That  bein^  so,  it  is  not  neoessary 
to  consider  the  other  questions  which  might  have 
arisen  if  we  had  held  this  place  to  be  the  sea,  and 
which  are  very  nice  points  in  themselves. 

Mathxw,  J.— I  am  of  the  same  opinion.  We 
are  not  called  upon  to  say  that  there  was  any 
statutory^  obligation  on  the  appellants  to  bury 
these  bodies,  hot  rather  that  the  expenses  incurred 
in  their  burial  should  be  oast  on  the  county. 
The  liability  of  the  county  depends  upon  the  sense 
in  which  the  word  sea  is  used  in  the  Act  of 
Geo.  3.  Is  it  BO  used  as  to  include  navigable 
rivers  P  No  statute  so  uses  it  without  context ;  and 
its  popular  meaning  distinguishes  it  from  navig- 
able rivers.  This  statute  only  contemplated  such 
bodies  as  were  washed  up  by  the  sea  itself,  that  is 
by  the  sea  as  used  in  the  popular  sense  of  the  term. 

Appeal  dUmissed  with  coats. 

Solicitor  for  the  appellants,  E.  EugTiea. 
Solicitor  for  the  respondent,  SciMtamore,  Maid- 
stone.   

May  23  and  27, 1881. 
(Before  Huddleston,  B.  and  Hawkins,  J.) 
Hardy  v.  Athskton.  (a) 
Bastardy  —  Marriage  of  mother  of  bastard  child 
after  making  of  affiliation    order  — Ability  of 
husband  to  support  child— Liabilitj  of  putative 
fatJier  under  the  order— Zb  Sc  36  Yid.  c  65  ss. 
3,4. 

A  bastardy  order  made  under  35  ^  36  Vict.  c.  65, 
«.  4  can  be  enforced  against  the  putaiive  father, 
eoen  where  the  mother  has  married  since  the 
making  of  the  order  and  her  husband  is  able  to 
support  the  child. 

Sotheron  v.  Scott  (U  L.  T.  Rep.  N.  8.  522 ;  6 
Q.  B.  Div.  518 ;  50  L.  J.  66  M.  0.)  and  Stacey 
V.  Lintell  (40  L.  T.  Bep.  N.  8.  653,  4  Q.  B. 
Biv,  291 ;  48  2>.  /.  109,  M.  C.)  discussed. 

Case  stated  by  justices  under  20  &  21  Yiot.  c.  43, 

and  42  &  43  Vict.  c.  49,  from  which  the  following 

facts  appeared ; 

(«)  Beponed  by  W.  E.  Goedom,  l(Bq.,Barrl«t0r«t^Uw. 


At  the  petty  sessions  held  at  Newton  in  the 
county  of  Lancaster,  on  the  25th  Aug.  1877,  ao 
order  in  bastardy  was  made  on  the  application  of 
the  appellant,  Hannah  Yemen,  at  tnat  time  a 
single  woman,  upon  the  respondent  William 
Atherton,  the  putative  father  of  an  illegitimate 
child  of  Hannah  Yernon,  bom  on  the  &h  July 
1877. 

The  order  in  question,  so  far  as  is  material  for 
this  report,  was  as  follows : 

We  do  hereby  adjadge  the  said  William  Atherton  to 
be  the  patative  father  of  the  said  bastard  ohild,  and  we 
order  that  the  said  WiUiam  Atherton  do  pay  unto  the 
said  Hannah  Vernon,  the  mother  of  the  said  child,  eo 
lon^  as  she  shall  live  and  he  of  sonnd  mind  and  shall  not 
be  m  any  gaol  or  prison  or  nnder  sentence  of  transporta- 
tion, or  to  the  person  who  may  be  appointed  to  hare  liie 
onstody  of  such  child  nnder  the  provisions  of  an  Act 
passed  8  Vict,  intitnled  "  An  Act  for  the  f  orther  Amend- 
ment of  the  Laws  relatine  to  the  Poor  in  England,"  tiie 
snm  of  5«.  per  week,  for  the  maintenance  and  education 
of  the  said  child,  from  the  birth  of  the  said  child  until 
the  said  child  shall  attain  the  age  of  sixteen  yean  or 
■hall  die. 

At  a  petty  sessions  held  on  the  27th  Nov.  1880 
an  information  and  complaint  was  preferred  by 
the  appellant,  then  a  married  woman  and  the 
mother  of  the  bastard,  calling  upon  the  respon- 
dent to  show  cause  why  he  should  not  pay  to  the 
appellant  4iL  bs.,  being  arrears  then  due  from  him 
under  the  above-mentioned  order. 

It  was  proved  that  the  appellant,  since  the 
making  oi  the  order,  viz.,  on  the  22nd  Msrch 
1880,  had  become  the  wife  of  James  Hardy,  and 
was  still  living  with  him  as  his  wife,  and  that  he 
was  able  to  maintain  the  child. 

The  justices  were  of  opinion  that,  as  the  appel- 
lant had  married  and  the  husband  was  respon- 
sible for  and  capable  of  maintaining  the  child, 
the  order  could  not  be  enforced.  They  therefore 
declined  to  make  an  order  for  the  committal  of 
the  respondent  to  prison,  and  dismissed  the  infor- 
mation and  complaint. 

The  questions  for  the  opinion  of  the  oourt  were: 

(1)  Whether  the  order,  although  it  was  in 
existence,  could  be  enforced  against  the  respondent 
by  committal  darine  such  period  as  the  appellant 
resided  with  her  husoand  and  he  was  able  to  main- 
tain the  child ;  and  (2),  Gould  there  be  a  dnal 
liability  P 

The  following  are  the  sections  of  the  statute, 
so  far  as  material,  referred  to  in  the  judgments 
(35  &  36  Vict.  c.  65,  s.  8) : 

Any  RiDgle  woman  who  may  be  with  child,  or  who  may 
be  deliyered  of  a  hastard  child  after  the  passing  of  this 
Act.  may,  either  before  the  birtii  or  at  any  time  wxfhin 
twelve  months  from  the  birth  of  snch  child  ....  make 
application  to  any  one  jnstioe  of  tiie  peace  acting  lor 
the  petty  sessional  division  of  the  connty,  or  for  the 
city,  Dorongh,  or  place  in  which  she  may  reside,  for  a 
summons  to  be  served  on  the  man  alleged  by  her  to  ba 
the  father  of  the  child  ....  and  such  jnstioe  of  tin 
peace  shall  therenxx>n  issne  his  summons  to  the  penoB 
alleged  to  be  the  father  of  snch  diild  to  appear  at  a  petiy 
session  to  be  holden  after  the  expiration  of  six  dm  ai 
least,  for  the  pettv  sessional  division,  city,  horougn,  or 
other  place  in  which  snch  jnstioe  nsnally  aots. 

Sect.  4  enables  the  joatioes  in  petty  t— ^^m  to 
make  an  order  on  the  putative  ftSber  for  the 
maintenance,  education,  &c.,  of  a  bastard  child, 
and  to  enforce  the  same  by  distress  and  commit- 
ment. 

Sect.  5: 

No  order  for  the  maintenanee  and  ednoation,  or  for 
oontribntbn  towards  the  relief  of  any  soch  chiM,  nsiis 
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IB  pnmuuioe  of  ihia  Aot,  shall,  except  for  the  pTiroose  of 
leooyerinf  money  preYionsly  due  under  mioh  order,  be 
of  any  force  or  yalioity  after  the  child  in  respect  of  whom 
it  was  made  has  attained  the  a^re  of  thirteen  years,  or 
after  the  death  of  snoh  child :  Drovided  that  the  justices 
maj  in  the  order  direct  that  tne  pavments  to  be  made 
nnaer  it,  in  respect  of  the  child,  shim  continue  until  the 
child  attains  the  afre  of  sixteen  years,  in  which  case  such 
order  shall  be  in  force  until  fchat  period. 

IPOlymont  appeared  on  behalf  of  the  appellant. 

Groome  for  the  respondent. 

Cur,  adv,  vuU. 

May  27. — ^Eubdlbstov,  B. — ^This  is  a  case  stated 
by  justices  for  oar  determination,  which  raises  the 
question  whether  a  bastardy  order  can  be  enforced 
af^nst  the  pntatiye  father  of  an  illegitimate  child 
when  the  mother  has  married  a  hnsband  who  is 
able  to  sapport  the  child.    The  point  tnrns  on  the 
oonstraotion  of  the  Bastardy  Act  1872  (35  ft  36 
Yict.  c.  65).    I  may  premise  by  stating  that  nnder 
the  old  law  bastardy  orders  were  made  in  relief  of 
the  parish  in  the  CTent  of  the  child  becoming 
ohargeable  to  the  parish.    Sabseqaent  legislation 
enabled  the  order  to  be  made  in  favonr  of  the 
mother  (7  ft  8  Yict.  c.  101)»  and  it  is  qnite  clear 
that  the  policy  of  that  Act  and  the  sabseqnent 
Acts  was  to  throw  on  the  father  a  portion  of  the 
bnrden  of  maintaining  the  child.    In  the  present 
case  the  order  has  been  obtained  by  the  mother 
nnder  sect.  4  of  the  Bastardy  Law  Amendment 
Act  1872  (35  ft  36  Yict.  c.  65),  and  it  is  to  be 
observed  that  the  only  occasions  on  which  the 
order  is  to  cease  are  to  be  found  in    sect.   5, 
namely,  the  death  of  the  child,  or  that  the  child 
has  attained  the  age  of  thirteen  or  sixteen  years. 
There  was  a  proviso  in  a  previous  Act  (7  ft  8  Yict. 
o.  101,  s.  5)  to  the  effect  that  no  order  for  the 
aapport  of  a  bastard   child   should  be  of   any 
force  after  the  marriage  of  the  mother.     Had 
therefore   that   proviso   remained   in  existence, 
the   order  would   have  ceased   upon  the   mar- 
riage of  the   mother;   but  that  portion  of  the 
section   is  repealed  by  the   Act   of   1872,   and 
conseqnently   it    is    dear    that    the    attention 
of  the  Legislatnre  had  been  called  to  the  proviso, 
and  that  it  was  no  longer  intended  that  the  order 
ahonld  cease  on  the  marriage  of  the  mother.    This 
is  the  more  remarkable,  iMcanse  that  portion  of 
the  section  which  enacts  that  all  money  due  nnder 
the  ord^  shall  be  payable  to  the  mother,  so  long  as 
she  lives,  and  is  or  sound  mind,  and  is  not  in  any 
gaol  or  prison,  or  nnder  sentence  of  transportation, 
and  that  in  such  case  the  justices  mav  app<nnt 
some  person  to  have  chaorge  of  the  child,  remains 
unrepealed.    These  provisions  are  introduced  into 
the  bastardy  order,  and  appear  in  the  order  before 
US  in  the  present  case.  Under  these  circumstances, 
I  entertain  no  doubt  that  the  order  on  the  putative 
father  continues,  althongh  the  mother  marries, 
and  the  hnsband  she   marries  is  competent  to 
maintain  the  child.     On  the  other  view  great 
difficulties  would  arise :  the  mother  might  have 
to  make  frequent  applications  to  the  justices  to 
order   the  putative  father  to  continue  payment, 
and  they  would  have,  on  each  occasion,  to  decide 
-whether  the  husband  was  competent  to  maintain 
the  child  or  not.    One  week  be  mificht  be  able,  and 
another  week  he  might  not  be  able.    Whatever 
the  means  of  the  mother,  she  may  apply  for  the 
order,  because  the  policy  of  the  law  is  to  compel 
the  father  to  contribute  to  the  support  of  his  own 
offspring.    Oar  view  of  the  law  is  supported  by 


Souiheron  v.  Scott  (44  L.  T.  Rep.  N.  S.  522 ;  50 
L.  J.  56,  M.  0.;  6  Q.  B.  Div.  518),  ^here  tlis 
very  point  was  practically  decided  bv  Field 
and  Manisty,  JJ.  It  is  true  that  the  case 
did  not  contain  the  element  that  the  husband 
was  able  to  maintain  the  bastard  child,  and  it 
was  suggested  that,  had  that  element  appeared. 
Field.  J.  would  have  been  of  a  contrary  opinion ; 
but  I  have  taken  the  opportunity  to  consult 
my  brother  Field,  and  he  has  told  me  that  he 
and  Manisty,  J.  were  of  opinion  that  the  com- 
petency of  the  hnsband  ought  to  have  no  effect ; 
and  he  also  added  that  the  passage  in  the  Law 
Reports,  by  which  he  is  represented  to  have  in- 
clined to  the  other  view,  was  rather  an  observa- 
tion which  fell  from  him  in  deference  to  what  had 
been  said  by  Lush,  J.  in  a  previous  case,  and  not 
because  he.Mn^eed  with  him.  The  report  in  the 
Law  Journal  though,  in  substance,  it  is  the  same, 
is  somewhat  different,  and  does  not  represent 
Field,  J.  as  speaking  so  positively  on  the  point. 
Against  this  view  of  the  law,  the  counsel  for  the 
respondent  quoted  the  case  of  Lomg  v.  Spicer 
(1  M.  ft  W.  l29),  in  answer  to  which  it  is  only 
necessary  to  state  that  the  question  there  was  not 
between  the  mother  and  the  putative  father,  but 
between  the  father  and  the  parish.  The  child  had 
become  chargeable  to  the  parish,  and  the  parish 
had  called  on  the  putative  father  to  mainUdn  the 
child ;  but  it  was  held  that,  as  4  ft  5  Will.  4  c.  76, 
sect.  57,  had  enacted  that  a  man  who  married  a 
woman  with  a  bastard  child  should  be  liable  to 
maintain  such  child,  if  the  child  became  charge- 
able to  the  parish,  the  husband  of  the  mother  was 
liable  for  its  support.  In  the  other  case  which 
was  cited  {Stacey  v.  LinteU,  40  L.  T.  Bep.  N.  S. 
553;  4  Q.  B.  Div.  291;  40  L.  J.  109,  M.  0.),  the 
question  was,  whether  the  order  could  be  obtuned 
by  a  married  woman,  and  it  is  therefore  not  an 
authority  in  point.  It  is  true  that»  in  giving 
judgment.  Lush,  L.J.  threw  out  a  suggestion  that, 
on  the  marriage  of  the  mother,  the  justices 
would  have  a  discretion  whether  they  wotud  con- 
tinue an  order  made  on  the  putative  father ;  but, 
with  all  respect  to  that  learned  jndge,  I  do  not 
see  that  the  justices  have  any  such  discretion. 
They  only  have  power  to  make  the  order,  and  the 
only  occasion  when  they  have  power  to  discontinue 
the  order  is  when  the  child  attains  the  age  of 
thirteen,  or  dies,  and,  by  the  previous  statute^ 
7  ft  8  Yict.  0. 101,  sect.  5,  when  the  mother  dies, 
or  becomes  of  unsound  mind,  or  is  in  prison,  in 
xwhich  case  the  payments  may  be  transferred 
to  some  other  person  appointed  bv  the  justices 
to  have  the  custody  of  the  child.  Therefore, 
I  am  of  opinion  this  order  remains  in  force, 
and  the  question  of  the  competency  of  the  husband 
to  maintain  the  child  has  no  bearing  on  the  case. 

Hawkins,  J.  (a)  —  Under  the  circumstances 
stated  in  this  case,  I  am  of  opinion  that  the  order 
can  be  legally  enforced  against  the  respondents. 
As  between  the  parish  and  the  husband,  no  doubt 
he  is  liable  to  maintain  t^he  child  as  a  part  of  his 
family  under  the  57th  section  of  4  ft  5  Yict.  c.  76, 
and  so  long  as  he  is  of  ability  so  to  maintain  it,  the 
child  cannot  legally  become  chargeable  upon  the 
parish.  On  this  ground,  upon  the  authority  of 
La^^  V.  Spicer  (1  M.  ft  W.  129),  it  was  contendml  on 
behalf  of  the  respondent  that  the  order  could  not 
be  enforced.    Had  the  law  remained  at  the  pre- 

(a)  This  was  a  written  judgment. 
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Bent  day  the  same  as  it  was  when  that  case  was 
decided,  it  wonld  have  been  an  aathority  in  point 
by  which  we  should  have  been  boand.  Indeed  I, 
for  one,  should  have  come  to  the  same  conclusion, 
for,  as  the  law  then  stood,  the  putative  father  was 
only  liable  so  long  as  the  child  was  chargeable  to 
the  parish,  which  it  could  not  be  if  it  formed  part 
of  tne  family  of  a  person  able  to  maintain  it  with- 
out parish  assistance.  Orders  at  that  period  were 
only  made  in  relief  of  the  parish ,  and  on  the  face 
of  them  it  was  so  expressed.  The  7  &  8  Yict. 
c.  101  however  repealed  the  4  &  5  Will.  4  c.  76,  and 
the  earlier  statutes,  so  far  as  related  to  the  orders 
upon  putative  fathers,  and  by  sects.  2,  3,  and  5, 
justices  were  empowered,  on  the  application  of  any 
single  woman  who  had  been  delivered  of  a  bastard 
child,  to  make  an  order  on  the  putative  father  for 
payment  to  her  of  a  weekly  sum,  "  to  be  due  and 
payable  to  her  so  long  as  she  lives  and  is  of  sound 
mind,  and  not  in  gaol,  &c. :  provided  always  that 
the  order  should  not  remain  of  any  force  or 
validity  after  the  child  attained  the  age  of  thirteen 
years  or  after  the  marriage  of  the  mother."  By 
35  &  36  Yict.  c.  65,  s.  3,  these  provisions  and  this 
proviso  were  expressly  repealed,  and  by  sect.  4 
power  is  siven  to  justices  to  make  an  order  on  the 
putative  father  for  payment  to  the  mother  of  a 
weekly  sum  for  the  maintenance  and  education  of 
the  child  till  it  arrives  at  the  age  of  thirteen  (or 
sixteen  if  specially  ordered) ;  and  in  sect.  7  pro- 
vision is  made  for  making  parish  officers  receivers 
under  such  order  in  the  event  of  the  child  becom- 
ing chargeable.  There  is  no  re-enactment  ot  the 
proviso  that  the  order  should  become  inoperative 
on  the  mother's  marriage.  The  36  &  37  Yict.  a  9 
does  not  affect  the  present  question.  Since  the 
repeal  of  the  portions  of  the  statute  (4  &  5  Will.  4) 
relating  to  this  question,  I  find  no  eround  for  say- 
ing that  the  orders  upon  putative  fathers  are  only 
enforceable  by  way  of  relief  to  the  parish,  and 
since  the  repeal  of  the  proviso  (7  Sr*  8  Yict.  c. 
101,  s.  5),  no  ffround  for  saying  they  are 
suspended,  or  or  no  avail  during  the  mar- 
riage of  the  mother.  They  are  made  payable 
generally  to  the  mother,  and  the  only  limits  to 
their  power  are  those  to  which  I  have  referred, 
namelv,  the  child  attaining  thirteen  (or  sixteen,  if 
speoifuly  ordered)  years  of  age,  or  its  death.  The 
case  of  Stacey  v.  ikntell  (40  h.  T.  Bep.  N.  S.  553 ; 
6  Q.  B.  Div.  291 ;  48  L.  J.  109,  M.  0.)  was  cited  in 
support  of  the  respondent's  view,  but  that  case 
only  decided  that  where  a  woman  is  married  and 
living  with  her  husband  she  can  no  longer  be 
deemed  a  single  woman  having  power  to  apply  for 
an  affiliation  order  under  35  &  36  Yict.  c.  65.  It 
is  no  authority  for  saying  that  an  order  already 
made  on  the  application  of  a  woman  when  single 
cannot  be  enforced  after  her  marriage.  The  obser- 
vations of  Lush,  L.J.  just  before  the  close  of  his 
judgment,  though  entitled  to  great  respect,  as 
everything  which  falls  from  that  learned  judge  is, 
were  not  necessary  to  the  decision  of  that  case,  and 
do  not  purport  to  be  the  result  of  deliberate  reflec- 
tion. It  only  remains  for  me  to  notice  one  other 
case — that  of  Southeron  y.  8eott  (50  L.  J.  56,  M. 
O. ;  6  Q.  B.  Div.  518  ;  44  L.  T.  Bep.  N.  S.  522)— 
by  which  it  was  decided  that  an  order  of  affiliation 
was  not  necessarily  revoked  or  suspended  by  the 
marriage  of  the  mother;  so  far  that  case  is 
strongly  in  favour  of  the  appellant.  In  the  report 
of  the  case  Field,  J.  is  reported  to  have  said :  "  It 
may  or  may  not  be  the  case  that  they  (the  Justices) 


have  a  discretion,  upon  the  hearing  of  a  summons 
against  a  putative  father,  to  eiuoroe  payment, 
to  tBike  irto  aooonnt  the  means  of  the 
woman's  husband  when  they  are  shown  to 
be  sufficient  to  maintain  the  child."  I  do  not 
understand  those  remarks  to  be  intended  to  inti- 
mate any  hostile  opinion  to  that  which  I  have 
arrived  at.  In  the  result  I  am  of  opinion  that  the 
order  can  be  enforoed,not  withstanding  the  marriage 
of  the  appellant  and  the  ability  of  her  husband  to 
support  tne  ohild,  which,  bvoompulsion  of  law,  he 
has  taken  as  a  member  or  his  family ;  and  I  am 

glad  that  it  is  so,  for  common  sense  and  common 
umanity  tell  me  that  the  putative  father  ought 
not  to  be  relieved  from  liability  to  contribute  his 
share  of  the  maintenance  of  his  own  offspring  at 
the  expense  of  the  man  who  has  mamed  the 
woman  who  had  the  misfortune  to  bear  it,  who 
possibly  may  have  a  hard  struggle  to  support  the 
family  of  which  he  is  legitimately  the  head,  and 
to  whom  the  contribution  towards  the  one  foreign 
member  of  it  may  be  of  much  importance.  I 
rejoice  to  think  that  since  the  da^s  of  that  chaste 
and  humane  sovereign,  Queen  Elizabeth,  onr  laws 
have  been  so  far  humanised  that  a  bastard  child 
is  no  longer  a  mere  thing  to  be  shunned  by  an 
overseer,  whose  existence  is  unreco^ised  until  it 
becomes  a  pauper,  whose  only  legitimate  home  is 
the  workhouse ,  that  it  is  no  longer  permissible 
to  punish  its  unfortunate  mother  with  hard  labour 
for  a  year,  nor  its  true  father  with  a  whipping  at 
the  cart's  tail  (see  18  Eliz.  and  Wilson's  Justice  of 
the  Peace,  p.  86) ;  but  that  even  an  illegitimate 
child  may  now  find  itself  a  member  of  some 
honest  family,  and  that  the  sole  obligation  now 
cast  upon  its  parents  is  that  each  may  be  com- 
pelled to  bear  her  and  his  own  fair  share  of  the 
maintenance  and  education  of  the  .unfortnniUe 
offspring  of  their  common  failing. 

Judgment  for  the  appeUani. 

Solicitors  for  the  appellant,  Hon%e,  Hunier,  and 
Birhettf  for  Moore  and  Son^  Warrington. 
Solicitor  for  the  respondent,  AUen, 


June  20  and  21, 1881. 

(Before  Denmak  and  Williaics,  JJ.) 

Glabke  v.  Bbaslaugh.  (a) 

Writ  of  summona — Issuing  of,  not  a  judicial  ad— 
WrU  issued  on  same  day  as,  hiU  after,  cause  of 
aoiion  accrued. 

Hie  issuing  of  a  wrU  of  summ^ms  in  an  adum  is 
not  a  "judicial  act"  relating  hack  to ihe  eaHistt 
hour  of  the  day  on  which  suck  vfrit  is  issued, 

A  statement  of  claim  alleged  that' "  on  the  2nd  JvJtf 
1880,  and  before  the  isstnng  of  the  writ  whA 
was  issfied  on  the  same  day  the  defendant  set 
and  voted  in  the  House  of  Commons  after  ike 
Speaker  had  heen  choserh  teithout  having  fird 
taken  the  oath  required  to  he  taken  by  the  Pc^Uo' 
mentary  Oaths  Act  1866  a«  altered  by  the  Pro- 
missory Oaths  Act  1868,"  whereby  he  had  in- 
curred certain  penalties. 

Held  (upon  demurrer)  that  the  statement  of  eZatoi 
disclosed  a  good  cause  of  action. 

Demubeee  to  statement  of  claim. 

Statement  of  claim. — The  defendant  is  a  member 
of  the  House  of  Commons  for  the  borongh  of 
Northampton. 

(a)  Reported  by  W.  E.  Gobdov,  Esq.,  Barrister-st-Uw. 
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The  defendant,  on  the  2nd  Jnly  1880,  before  the 
issaing  of  the  writ  in  this  action  (which  was  issned 
on  the  same  day)  (a),  sat  and  yoted  in  the  Honse 
of  Commons  afler  the  Speaker  had  been  chosen, 
without  having  made  and  subscribed  the  oath 
appointed  to  be  taken  by  the  memoers  of  the 
aonee  of  Commons  according  to  the  Parliamen- 
tary Oaths  Act  1866  (29  Yict.  o.  19)  as  altered  by 
the  PromissoiT  Oaths  Act  1868  (31  &  32  Yict.  c. 
72),  and  the  plaintiff  claimed  500L 

Demurrer  thereto  on  the  ground  "  that  it  dis- 
closes no  cause  of  action  in  the  plaintiff,  Inasmuch 
as  it  alleges  that  the  defendant  sat  and  voted  in 
the  House  of  Commons  on  the  day  on  which  the 
writ  was  issued,  and  on  other  grounds  sufficient 
in  law  to  sustain  the  demurrer.'* 

Mr.  Bradlaugh,  in  person,  in  support  of  the  de* 
mnrrer. — The  question  here  is  whether  the  writ  of 
summons  in  an  action  dates  back  to  the  earliest 
honr  of  the  day  on  which  it  is  issued.  [Denuan,  J. 
— In  Campbell  v.  8trangway$  (3  C.  P.  Div.  106 ; 
37  L.  T.  Bep.  N.  8,  672),  which  was  decided  on 
the  well-known  principle  that  the  particular  hour 
at  which  an  act  was  done  may  be  looked  at  in 
order  to  do  justice,  it  was  held  that  a  person  who 
had  taken  out  a  licence  to  keep  a  dog  on  the  same 
day  as,  but  before  the  hearing;,  of  the  summons, 
was  liable  to  be  convicted  of  keeping  it  without  a 
licence.]  That  is  not  the  rule  where  it  is  a 
**  judicial  act,"  and  the  issuing  of  a  writ  of 
summons  is  a  judicial  act.  It  is  issued  by  an 
officer  of  the  court,*and  is  therefore  the  act  of  the 
court  itself.  The  sealing  of  the  writ  by  the  officer, 
without  which  it  coula  not  be  issued,  is  an  im- 
portant act  which  makes  the  issuing  a  judicial 
act.  The  case  of  Beg,  v.  Edwards  (9  Ezch.  628 ; 
23  L.J.  42,  Ex.;  18  Jurist,  384)  is  an  authority 
to  show  that  a  judicial  act  dates  back  to  the 
earliest  hour  of  the  day  on  which  it  is  issued. 
The  doctrine  was  in  that  case  applied  to  a  writ  of 
extent,  and  has  been  treated  as  well  established 
by  the  decisions  in  other  cases.     He  referred  to 

WrigTU  y.  MilU,  4  Hnrlst.  &  N.  488,  491 ;  28  L.  J. 

223,  Ex. ;  5  Jurist.  N.  S.  771 ; 
Chick  V.  Bmith,  8  Dowl.  337 ; 
Oonibe  y.  Pitt,  3  Borrows  B.  14SSS,  1429, 1434 ; 
Siggere  y.  L^wis,  1  Or.  M.  &  B.  370;  3  L.  J.  312, 

Ex.; 
Cattrique  v.  Bemado,  14  L.  J.  8,  Q.  B. ;  9  Jurist, 

130;  6Q.B.498; 
TomUMon  y.  Bulloch,  4  Q.  B.  Diy.  230,  232 ;  40 

L.  T.  Bep.  N.  8.  459;  48  L.  J.  95,  M.  C. ; 
Lord  Porcheater  y.  P§trie,  3  Dougl.  261,  274. 

Sir  H,  Oiffard,  Q.C.  (with  him  Kydd)  for  the 
plaintiff. — The  whole  question  here,  which  does 
not  involve  one  of  principle,  is  whether  the  issuing 
of  a  writ  of  summons  is  a  judicial  act.  The  ques- 
tion is  simply  one  of  authority,  as  to  what  has 
been  the  practice  of  the  courts  in  this  respect. 
Ko  case  has  been  quoted  in  which  it  has  oeen 
held  that  the  issuing  of  a  writ  of  summons  is  a 
judicial  act.  In  LordPorcheeter*s  case,  whichis  a  dis- 
tinct authority  to  the  contrary,  Lord  Mansfield  said 
(at  p.  273)  that  "  the  commencement  of  the  suit  is 
the  act  of  the  party."  [Williams,  J.  referred  to 
Swain  v.  Morland  (1  Brod.  &  B.  370),  where  it 
wafl  held  that  a  writ  of  extent  did  not  date  back  to 
an  earlier  hour  of  the  day  than  that  at  which  it 
was  issued.] 

Mr.  Bradlaugh  in  reply. — The  case  of  Swain  v. 

(a)  The  words  in  brackets  were  introduced  into  the 
statement  of  claim  by  way  of  amendment  in  the  conrae 
of  the  armament. 
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Morland  has  been  overruled  by  the  later  cases  of 
Beg.  v.  Edwards  and  Wright  v.  MiUs,  He  also 
cited : 

■  Alston  y.  Underhill,  1  Or.  A  M.  492. 

Dbnman,  J. — I  am  of  opinion  that  this  demurrer 
must  be  overruled.    The  statement  of  claim  as 
amended   by  consent  of   the  parties  and  by  the 
court  now  states  these  facts :  "  That  on  the  2nd 
Jnly,  and  before  the  issuing  of  the  writ,  which 
was  issued  on  the  same  day,  the  defendant  sat  and 
voted  in  the  House  of   Commons,*'  and  it  then 
stated  what  we  must  assume  to  be  a  good  cause 
of  action.    The  defendant  traverses  the  statement 
that  he  sat  and  voted  before  the  issuing  of  the 
writ,  and  he  then  demurs   to  the  statement  of 
claim,  and  says  that  it  is  btfd  in  law  upon  the 
ground  that  it  discloses  no  cause  of  action  in  the 
plaintiff,  as  it  alleges  that  the  defendant  sat  and 
voted  on  the  day  on  which  the  writ  was  issued. 
We  must  take  it  that  that  demurrer  means  that 
even  if  the  penalty  was  incurred  and  the  writ  was 
issued  later  in  the  day,  nevertheless  we  are  bound 
to  hold  in  contemplation  of  law  that  the  writ  was 
issued  before  the  act  was  done,  and  therefore  that 
the  statement  of  claim  is  bad  upon  the  face  of  it. 
The  doctrine  relied  upon  for  that  contention  is 
one    gathered  from  certain  decisions,  and   some 
dicta  m  certain  cases  referred  to,  and  no  doubt 
very  strong  consequences  which  no  one  probably 
would  have  supposed  to  follow  from  a  rule  of  law 
have  nevertheless  been  held  so  to  follow.  The  doc- 
trine stated  roughly  is  that  in  case  of  a  judicial  act 
it  is  to  be  deemed  to  count  from  the  beginning  of 
the  day  on  which  it  is  done,  and  that  in  Wright  v. 
Mills  (sup.).  Beg.  v,  Edwards  {sup.)  and  several 
other  strong  cases,  that  doctrine    was   applied. 
But  the  question  here  is  whether  that  doctrine  is 
applicable  to  such  a  case  as  the  present  one,  and, 
alter  considering  the  cases  citea  and  the  argu- 
ments, I  am  clearly  of  opinion  that  it  cannot  be 
applied  to  such  a  case  as  this.    It  is  a  fiction  of 
law,  and  one  doctrine  underlying  all  fictions  of  law 
would  be  violated  if  we  held  that  it  was  applicable 
to  such  a  case  as  the  present  one ;  for  a  fiction 
of  law  is  for  the  purpose  of  doing  justice  in  certain 
cases,  and  we  should  be  arbitrarily  laying  down  a 
doctrine  that  would  never  tend  to  justice   but 
always  to  injustice  that  a  person  doing  wrong 
should    have     a    certain      time    allowed     him 
before     a     proper    writ     may    be     issued     to 
bring     him     before     the     courts.      It     would 
follow  from  this  doctrine  that  if  a  person  com- 
mits   an  assault  at  ten  o'clock  in   the   day,  no 
writ  could  be  issued  against  him  on  the  same  day, 
or  until  twenty-four  hours  have  elapsed.     This 
would  be  an  injustice,  and  would  not  therefore  be 
at  all  entitled  to  respect  from  the   courts,  and 
unless  there  be  some  cogent  authority  that  the 
doctrine  is  applicable  to  such  a  case,  the  court  will 
not  be  bound  to  so  hold.    It  appears  to  me  that 
this  is  quite  a  sufficient  ground  upon  which  to 
rest  our  decision,  and  I  think  it  better  that  it 
should  be  shortly  so  grounded,  and  without  making 
any  attempt  to  lay  down  the  exact  point  at  which 
the  doctrine  begins  or  ceases  to  apply.     It  has 
been  suggested  that  that  doctrine,  when  looked  at 
carefully,  rests  after  all  upon  the  basis  which  has 
been  attributed  to  it  in  the  case  of  Tomlinson  v. 
BuUock,  that  the  question  as  to  the  time  when 
an  act  was  done  can  only  be  gone  into  where  there 
are    conflicting   rights   as  between  subject  and 
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Bubjeot,  and  it  was  said  that  as  there  are,  in  this 
case,  conflicting  rights  between  the  parties  we 
may  go  into  that  anestion.  I  do  not  pretend  that 
we  can  lay  down  all  the  cases  in  which  the  doctrine 
does  or  does  not  apply,  bat  I  think  that  it  cannot 
be  applied  to  such  a  case  as  this,  because  the 
effect  of  so  applying  it  woald  be  to  defeat  the  yery 
object  of  a  legal  fiction,  and  to  give  a  priority  to 
the  writ  so  as  to  defeat  the  action.  I  feel  it 
impossible  to  apply  the  doctrine  to  sach  a  case  as 
this,  and  if  it  is  to  be  so  applied,  it  should  be  by 
the  Court  of  Appeal.  No  authority  has  been 
cited  in  which  the  doctrine  has  been  applied  to  a 
writ  of  summons,  and  I  think  therefore  that  this 
demurrer  ought  to  be  overruled. 

Williams,  J. — I  am  of  the  same  opinion.  The 
record  states  that 'the  action  was  commenced  on 
the  2nd  July,  and  that,  on  the  same  day  and 
before  the  action  was  commenced,  the  defendant 
did  that  which  is  admitted  to  be  a  good  cause  of 
action.  To  this  statement  the  defendant  has 
demurred,  and,  on  demurrer,  it  must  be  taken  to 
be  admitted  that  the  cause  of  action  accrued 
before  the  commencement  of  the  accion.  It  was 
contended  by  the  defendant  that  this  admission 
is,  as  a  matter  of  law,  nullified  by  a  fiction  of  law, 
by  which  it  must  be  taken  that  the  writ  was 
issued  immediately  after  midnight  on  the  Ist 
Jaly.  It  seems  to  me  that  this  does  yiolence  to 
the  principles  laid  down  in  the  cases  cited — from 
Lord  PoreheaUr*808LBe  downwards.  Here  there  is  an 
express  positive  averment,  admitted  to  be  true, 
that  the  cause  of  action  was  complete  before  the 
action  was  commenced,  and  we  are  asked  to  draw 
the  inference  that  that  was  not  so,  but  there  is 
no  rule  of  law  which  compels  us  to  violate  the 
plain  meaning  of  that  admission.  As  between  the 
admission  of  a  matter  of  fact,  and  a  fiction  of 
law  at  variance  with  it,  I  think  that  we  ought  to 
prefer  the  admission  of  the  matter  of  fact.  I 
think  that  the  statement  of  claim  does  disclose  a 
(^ood  cause  of  action,  and  that  the  demurrer  on ght 
therefore  to  be  overruled. 

Judgment  cuuiordingly. 

Solicitor  for  the  plaintiff,  W,  G.  Stuart, 
Solicitors  for  the  defendant,  Lewis  and  Lewis, 
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(Before  Jessbl,  M.B.,  James  and  Lush,  L.JJ.) 

The  Attobnet-Gbkebal  v.  Thb  Bibminghah, 
Tahb,  and  Bba  Distbict  Dbaikagb  Boabd.  (a) 

Demurrer  —  Pollution  of  river  —  Injunction  — 
Transfer  of  rights  —  District  hoard  —  Public 
HeaUh  Act  1875,  ir.  275. 

In  1875  a  perpetual  injujiction  was  granted  to 
restrain  the  council  of  the  borough  of  Birming^ 
ham  from  polluting  the  river  Tame,  where  it 
ran  through  the  estates  of  A,,  by  sewage.  The 
present  defendants  had,  under  the  Public  Health 
Act  1875,  purchased  the  outfall  works  from  the 
council  of  the  borough^  and  were  carrying  on  the 

(a)  Beported  by  E.  S.  Bochs,  Esq.,  Banitteivat-Law. 


works ;  and  the  plaintiff,  at  the  relaUon  of  A., 
instituted  an  cuitian  to  make  the  decree  of  1875 
available  against  them.  The  statement  of  clotm 
did  not  aUege  that  the  new  board  had  committed 
any  hreack  of  the  injunction.  The  defendanii 
detnurred  to  the  statement  of  claim  on  the  ground 
that  it  did  not  show  any  cause  of  auction  agam9i 
them. 

Held  (reversing  the  decision  of  Beacon,  F.C),  Hud 
the  statement  of  claim  was  defective  in  two  re- 
spects, inasmuch  as  it  did  not  aUege  thcU  there 
had  been  any  breach  of  the  injunction,  and  U 
did  not  show  any  privity  whatever  between  ike 
defendants  and  the  council  against  whom  the 
injunction  was  awarded.  The  new  board  wot 
in  no  way  bound  by  the  decree  of  1875.  If  the 
defendants  committed  a  nuisance  a  fresh  aeiion 
could  be  brought  against  them. 

Demurrer  aUowed  with  costs. 

This  was  an  appeal  from  a  decision  of  Bacon,  Y.G. 
In  July  1858  a  suit  was  instituted  in  the  Court 
of  Chancery  by  the  Attorney-General  at  the  rela- 
tion of  Sir  Charles  Bowyer  Adderley  and  by  Sir 
C.  B.  Adderley  as  plaintiffs,  against  the  council 
of  the  borough  of  Birmi ogham,  the  then  sanitaiy 
authority  for  Birmingham,  and  on  the  16th  April 
1875  a  decree  was  made  by  Bacon,  Y.C.,  granting 
a  perpetual  injunction  to  restrain  the  defendants, 
their  servants,  workmen,  and  agents,  from  permit- 
ting  the  sewage  of  the  boroogh  to  flow  into  the 
river  Tame,  so  as  to  occasion  a  nuisance  to  the 
plaintiffs.     The  operation  of  the  injunction  was 
suspended  for  five  years  to  enable  the  defendants 
to  complete  some  works  for  the  purification  of  the 
sewage.    In  1877  a  provisional  order  was  made  by 
the  Lonal  Government  Board,  under  sect.  279  of 
the  Public    Health  Act   1875,  constituting   the 
borough  of  Birmingham  and  some  adjacent  dis- 
tricts a  united  district  for  sanitary  purposes,  to  be 
called    the   Birmingham,  Tame,  and  Bea  Main 
Sewage  District,  and  to  be  governed  by  a  joint 
board.    This  order  was  afterwards  confirmed  by 
an  Act  of  Parliament  passed  in  1877.    The  new 
board,  thus  constituted,  took  over  or  purchased, 
under  the  powers  given  to  them  by  the  above 
order,  the  outfall  and  intercepting  works  belong- 
ing to  the  council  of  the  borough  of  Birmingham. 
The  period  of  five  years  for  which  the  operation  of 
the  in j  auction  was  suspended  expirea  in  April 
IS  80,  and  in    Feb.  1881  the   plaintiffs  in  the 
former  suit  commenced  the  present  action  against 
the  new  district  board,  asking  a  declaration  that 
the  decree  in  the  former  suit  was  now  binding  as 
between  the  plaintiffs  and  the  new  board.    The 
statement  of  claim  did  not  allege  that  the  new 
board  had  committed  any  breach  of  the  injanction, 
or,  indeed,  that  any  breach  had  in  fact  been  com- 
mitted.   The  defendants  demurred  to  the  state- 
ment of  claim  on  the  ground  that  it  did  not  show 
any  cause  of  action  against  them.    On  the  27th 
April  1881  the  Yioe- Chancellor  overruled  the  de- 
murrer. 

On  the  appeal  by  the  defendants. 

The  Solidtor-Oeneral,  Horton  Smith,  Q.O.,  and 
Oozens-Hardy,  for  the  appellants,  contended  that 
they  were  not  successors  of  the  former  authority, 
but  were  an  independent  authority  acting  under 
the  powers  of  certain  statutes,  the  former  body 
still  existing  with  their  old  obligations  and  duties, 
and  still  liable  under  the  decree.  The  bill  here 
was  therefore  not  properly  applicable,  becsnse  the 
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original  defendants  were  still  liable  in  respect  of 
the  injnnotion,  and  might  still  be  restrained  by 
the  onler  of  the  ooart.  [Jessbl,  M.B. — Is  there 
any  case  of  an  entirely  new  corporation  being 
made  responsible  for  the  acts  of  their  predecessor  P  J 
There  appeared  to  be  no  anthorities  upon  the  sub- 
ject. They  submitted  there  was  no  case  made  out 
against  the  defendants  in  this  statement  of  claim. 
They  referred  to 

The  Attorney -Oentraly,  The  Corporation  ofBirming' 
ham,  4S  L.  T.  Eep.  N.  S.  11 ;  L.  Eep.  15  Ch.  Div. 
423. 

Davey,  Q.G.  and  Bodwell,  for  the  plaintiffs,  con- 
tended that  the  case  came  within  the  terms  of  sect. 
275  of  the  Public  Health  Act.  They  admitted  that 
in  an  ordinary  case  a  purchaser  from  a  person 
who  was  subject  to  an  injunction  would  not  him- 
self be  subject  to  that  injunction,  but  they  sub- 
mitted that  when  the  Act  of  Parliament  had 
transferred  from  the  Birmingham  town  council  the 
duty  of  constructing  and  maintaining  these  outfall 
works  and  sewers  on  to  another  parliamentary 
body  with  the  provisions  that  the  same  liabilities 
and  obligations  which  attached  to  the  former  body 
in  respect  of  the  district  which  was  transferred 
shoala  be  attached  to  the  new  body,  the  obligation 
to  obey  the  injunction  was  transferred.  The 
plaintiffs  had  no  intention  to  claim  damages 
against  the  present  defendants  for  acts  done  by 
their  predecessors.  They  further  submitted  that 
this  should  be  treated  as  an  original  action  in  the 
natare  of  a  supplemental  action,  and  not  as  an 
action  for  the  purpose  of  enforcing  a  previous 
decree. 

Jessel,  M.B. — With  great  respect  to  the  Vice- 
Chancellor  I  think  this  action  cannot  be  main- 
tained. In  the  first  place  it  is  clearly  an  action 
of  first  impression ;  nobody  ever  heard  of  such  a 
thing  before.  There  is  nothing  like  it,  as  far  as 
I  am  aware  of,  in  the  old  practice  of  the  Gourt  of 
Cbanoery.  This  action  was  originally  an  action 
against  the  town  council  of  Birmingham,  who 
were  the  local  sanitary  authority,  to  prevent 
their  committing  a  nuisance,  which  was  both  a 
public  and  a  piivate  nuisance — ^a  public  nuisance 
which  occasioned  the  intervention  of  the  Attomey- 
Oeneral,  and  a  private  nuisance  to  Lord  Norton 
in  respect  of  his  estate.  In  that  action  a  per- 
petnal  injunction  was  granted  which  restrained 
the  council,  their  servants,  workmen,  and  agents, 
from  causing  or  permitting  certain  sewers,  then 
made,  or  certain  additional  serwers,  to  be  dis- 
charged, or  the  sewage  of  the  borough,  to  pass 
into  the  river  Tame,  so  as  to  create  or  continue 
the  nnisance  therein  described  which  was  a 
nuisance  making  the  river  injurious  to  the  health 
of  certain  of  the  adjacent  inhabitants.  It  appears 
that,  after  the  date  of  that  order,  under  the  pro- 
visions of  the  Public  Health  Act  of  1875,  a  new 
district  was  formed,  including  a  new  area  near  to 
the  borough  of  Birmingham,  as  weiU  as^  the 
borough.  That  new  district  had  of  course  a  joint 
board  which  governed  it  and  which  was  the  sani- 
tary authority  of  that  new  district.  The  new 
board  took  over  or  purchased  the  outfall  and  in- 
tercepting works  which  formerly  belonged  to  the 
town  council,  and  it  has  constructed  some  further 
works ;  but  it  is  not  alleged  that  since  the  date 
of  the  appointment  of  the  new  district  any 
nuisance  nas  been  committed  or  allowed  by  the 
defeadaata.     Under    these    circumstanoas    the 


present  action  seeks  a  declaration,  and  nothing 
more,  that  the  new  sanitary  authority  is  bound 
by  the  old  decree,  except  as  to  certain  damages 
and  costs  which  have  been  paid.  The  first  obser- 
vation to  be  made  is,  that  in  the  old  suit  there  was 
an  injunction  to  restrain  the  continuance  of  a 
tort.  It  is  an  injunction  merely  against  the 
council,  their  servants,  workmen,  and  a^nts,  and 
it  cannot  be  said  to  run  with  the  lana.  If  they 
have  sold  the  property  to  somebody  else  there  is 
no  injnnotion  against  the  new  owner,  and  nobody 
ever  heard  of  the  new  owner  or  purchaser  being 
liable  under  such  circumstances  to  the  former 
decree.  If  the  new  owner  continues  the  nuisance 
or  commits  a  fresh  nnisance  you  can  bring  an 
action  against  him,  and  that  is  all.  He  has  nothing 
to  do  with  the  former  proceedings,  and  I  cannot 
see  any  ground  whatever  for  supposing  that  he 
can  be  bound  by  that  decree.  That  being  so,  what 
is  the  case  made  by  the  respondents  P  It  is  said 
that,  although  that  would  oe  so  in  an  ordinary 
case,  yet  as  this  is  a  public  body  which  has  taken 
over  a  portion  of  the  property  of  the  former 
public  body,  and  to  a  certain  extent  succeeded  it, 
this  new  biody  is  bound  by  Act  of  Parliament  by 
the  former  decree.  Of  course  an  Act  of  Parlia* 
ment  can  do  a  great  many  things,  and  it  can  cer- 
tainly make  the  new  body  bound  by  the  old  decree. 
The  only  question  to  be  considered  is,  has  it  done 
BO  P  Now,  for  that  purpose  we  are  referred  to  the 
2?5th  section  of  the  Public  Health  Act  1875, 
which  says :  "  From  and  after  the  commencement 
of  the  order,  all  the  powers,  rights,  duties,  capaci- 
ties, liabilities,  obligations,  and  property,  which 
under  this  Act  are  exercisable  by,  or  attaching  to, 
or  vested  in  the  local  authority  having  under  this 
Act  jurisdiction  in  any  district  or  part  of  a  district 
which  is  by  such  order  indnded  in  some  other 
district,  shall,  so  far  as  the  same  relate  to  the  dis- 
trict or  part  of  a  district  so  included,  pass  to  and 
vest  in  the  local  authority  of  such  other  district." 
That  section,  therefore,  is  limited  to  obligations 
attaching  under  the  Act.  I  need  not  say  the  obli- 
gation of  this  decree  is  not  made  attaching  under 
the  Act  or  mentioned  in  the  Act,  nor  has  it  any- 
thing to  do  with  the  Act.  The  result  is,  that  there 
is  no  Act  of  Parliament  which  makes  the  old  decree 
binding  on  the  new  body,  and  therefore  the  argu- 
ment of  the  respondents  on  that  point  appears  to 
me  to  be  entirely  unsustainable.  There  being  no 
other  ground  suggested,  and  no  other  I  imagine 
can  be  suggested,  it  appears  to  me  that  this  de* 
murrer  ought  not  to  have  been  overruled,  and 
that  the  appeal  should  be  allowed. 

Jambs,  L.J. — I  am  of  the  same  opinion ;  that  is 
to  say,  I  agree  with  the  Master  of  the  Bolls,  lot  o 
my  mind  the  bill  is  entirely  a  novel  one.  I  call  it 
a  bill  because  it  used  to  be  a  bill.  I  have  never 
seen  such  a  declaratory  aotien  before.  It  is  either 
wrong  or  it  is  unnecessary.  The  object  of  it  is 
this :  It  says,  "  We  want  to  have  the  benefit  of  the 
summary  proceeding.  If  you  commit — ^we  do  not 
say  you  have  done  a  nuisance  or  are  going  to  do 
a  nuisance — but  if  you  commit  a  nuisance  or 
create  a  nuisance  hereafter,  which  would  have 
been  the  subject  of  sequestration  against  the 
corporation  of  Birmingham  upon  a  summary 
application,  we  want  now  to  see  if  we  can  take 
the  same  summary  proceeding  against  you  as  to 
that  sequestration."  Well,  if  they  are  liable^  thev 
are  liablei  and  you  do  not  want  a  bill.  A 
sequestration  shoald  have  been  applied  for  if  they 
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were  liable.  The  deolaration  of  liability  makes  no 
difference.  It  appears  to  me  it  is  quite  clear  that 
they  are  not  liable,  beoanse  there  is  no  liability 
under  that  decree  which  in  any  way  attaches  to 
the  present  defendants. 

Lush,  L.J. — I  am  of  opinion  that  the  statement 
of  claim  is  defective  in  two  epsentiid  particalars, 
either  of  which  would  be  fatal  to  it.    In  the  first 
place,  it  does  not  show  any  facts  which  would 
amount  to  a  breach  of  the  injunction,  even  sup- 
posing the  defendants  were  liable.    The  injunction 
was  "  to  restrain  the  council  of  the  borough  of 
Birmingham  from  permitting  the  main  sewers  to 
be  constructed  by  them  from  discharging   the 
sewage  or  allowing  it  to  drain  or  pass  into  the 
riyer  Tame  so  as  to  create  or  continue  the  nuisance 
complained  of  by  the  bill " — that  is,  so  as  to  be  a 
pollution  of  the  riyer,  rendering  it  injurious  to 
the  health  of  the  inhabitants  of  the  houses  ad- 
joining its  course,  or  such  pollution  as  that  the 
river  might  become  offensive  and  unfit  for  use. 
Now  the  statement  is  simply  that  the  new  body 
have   maintained  the  outfall  works  under  the 
former   powers,  and   have   oonstruoted   further 
works  in  connection  with  the  outfiall  and  inter- 
cepting works,  and  since  the  time  of  taking  it 
over  from  the  borough  of  Birmingham,  the  sewage 
has  drained  or  passed  into  the  river  Tame.    That 
may  be  perfectly  true,  and  yet  no  nuisance  what- 
ever created.     There  is  not  a  word  about  the 
sewage  being  sufiered  to  pass  in,  in  such  a  con- 
dition as  to  be  iigurious  to  health,  or  so  as  to 
create  a  nuisance,  and  it  is  quite  consistent  with 
all  that  is  stated,  that  it  might  have  been  purified 
in  such  a  way  as  not  to  be  offensive  at  all  either 
to  the  water  or  to  any  person  on  the  bank.    If 
that  stood  alone  therefore  it  would  be  an  essential 
defect  in  the  statement  of  clum.  Then  the  second 
ground  is,  that  the  statement  of  claim  shows  no 
privity  whatever  between  the  defendants  and  the 
council  against  whom  the  injunction  was  awarded. 
Under  the  Act  11  &  12  Yict.,  which  was  the  Act 
in  force  at  the  time,  the  town  council  were  the  sani- 
taiT  body,  and  under  the  Act  noi?  in  force  of  1875, 
under  which  the  present  defendants  wera  elected, 
Birmingham  by  an  earlier  section  of  the  Act,  as 
one  of  the   municipal  boroughs,  was.  itself  con- 
stituted an  independent  urban  district,  and  the 
town  council  constituted  the  urban  authority  to 
execute  the  additional  powers  and  duties  created 
by  that  Act.    If  Birmingham  had  remained  inde- 
pendent, one  does  not  know  what  might  have 
nappened  about  their  liability  to  the  injunction; 
but  then,  under  the  eighth  part  of  the  Act,  the 
Local  Government  Board  have  the  power  to  dis- 
solve any  urban  district  and  merire  that  into  a 
larger  area,  and  in  the  exercise  of  that  power  the 
Load  Government  Board  made  an  order  by  which 
they  marked  out  a  very  larfl;e  area  and  included 
Birmingham  in  it ;  so  that  Birmingham  ceased  to 
be  an  independent  urban  district,  and  became  >on]y 
a  constituent  part  of  the  larger  district,  and  the 
town  council  ceased  to  have  the  authority  which 
they  had  within  the  borough  of  Birmingham.  The 
defendants  aro  the  representative  body  elected  out 
of  the  whole  district.     Now  the  only  section  in 
the  Act  which  has  been  appealed  to  for  the  pur- 
pose of   showing  that  the  defendants  take  the 
obligations  which  belong  to  the  town  council  is 
sect.  275,  but  the  meaning   of   that  section  is 
obvious  when  one  comes  to  Took  at  the  soheme  of 
the  Act.    It  Eays  in  effect  that  where  an  order  has 


been  made,  such  as  this  order  is,  namely,  where 
what  was  an  independent  district  has  been  merged 
into  a  larger  area,  all  the  liabilities,  obligations, 
and  property  attaching  to  or  vested  in  that  former 
district  which  if  it  had  romained  independent 
would  have  belonged  to  them  shall,  as  soon  as  the 
order  is  made,  pass  to  and  vest  in  the  larger  body; 
that  is,  all  the  obligations  and  liabilities  oonsfei- 
tuted  by  the  Act  shall  pass  to  and  vest  in  the 
larger  body.  That  is  all  it  says.  Aa  has  been 
alroady  observed  by  the  Master  of  the  Bolls,  the 
obligation  sought  to  be  enforced  here  is  not  one 
created  by  the  Act,  and  has  nothing  whatever  to 
do  with  the  Act.  Upon  either  of  the  two  grounds 
I  have  mentioned,  I  am  of  opinion  that  the  state- 
ment of  claim  is  bad,  and  that 'the  demurrer  ought 
to  have  been  allowed. 

Hortofi'Smith,  Q.C. — Tour  Lordships  dLscharge 
the  order  of  the  Yice-Ghanoellor,  and  allow  &e 
demurrer  with  costs  here  and  below. 

Jbssbl,  M.B.— Yes. 

Solicitors  :  Pavnes,  Layton,  OoopeTf  and  PoUoek; 
8harpe,  Parkerap  and  Oo, 


HIGH    COURT   OF   JUSTICE. 

OHANOBBT   DIVISION. 

Thursday,  May  26, 1881. 

(Before  Bacon,  V.O.) 

TTatt.  o.  The  Gobfobation  o?  Bootle.  (a) 

Public  right  of  way — Dedicoition — User — PuibUe 
Health  Act  1875  (38  ^  39  Vict.  c.  55),  «.  150. 

H,,  a  lB8$ee  for  a  term  of  seventy-five  years  of  a 
plot  ofbmiding  land,  laid  out,  in  1865,  a  proposed 
road  across  part  of  the  land,  and  huiU  atm  houses 
on  one  side  of  U,  but  subsequenihf  aJbandomd 
her  intention  of  maMng  the  road,  and,  in  1874, 
demised  the  remainder  of  the  land,  induding  ihs 
site  of  the  abandoned  road,  for  use  aa  a  Umber' 
yard.  The  public  &ad  occasionally  used  ihs 
road  from  1865  up  to  1880,  when  the  urbixn 
authority  required  H,,  as  the  owner  of  the 
housee  abutting  on  the  road,  to  sewer,  flag,  aad 
pa/oe  the  same,  and,  on  the  lessee  decUning  'io 
comply  with  this  request,  the  urban  auihority 
executed  the  vmrks. 

Held,  that  the  mere  setiing^out  of  an  intandad 
road  was  not  su^h  an  irrevaeahle  ad  as  that  'ike 
person  who  did  it,  and  oMowed  the  pvhUc  io 
traverse  and  use  the  road,  was  to  be  held  to 
have  dedicated  the  same  to  the  public ;  and  thai 
the  urban  atUhoriiy  had  no  right  to  east  upon 
the  lessee  the  whole  of  the.  empense  of  sewering 
and  paving  the  road. 

Wood  V,  Veal  (5^.  ^  Aid.  4&i,yfoUawed, 

Action. 

The  defendants  were  the  urban  authority  for 
the  borough  and  district  of  Bootle-cum-Linaore, 
under  the  Pablic  Health  Act  1875. 

By  a  lease,  dated  the  13th  July  1855,  and  made 
between  the  late  Earl  of  Derby,  of  the  one  part, 
and  Mary  Holt,  of  the  other  part,  a  large  pieoe  of 
land,  containing  upwards  of  60,000  square  yards, 
situate  on  the  west  side  of  a  road  called  Derby- 
read,  and  on  the  east  side  of  a  then  intended  and 

(a)  Beported  by  W.  COWBLl  DAvns^fiiq.,  BMristeivat4*w 
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since  completed   road,  called    Begent-road,  waa 
demised  to  Mary  Holt  for  seventy-fiye  years. 

In  the  year  1865  Mary  Holt  tseems  to  have 
entertained  a  plan  for  ntiliaing  tbe  whole  of  this 
land  for  bnilding  purpoaea,  and  she  accordingly 
cansed  to  be  laid  out  a  proposed  road  of  about 
191  yards  long  across  part  of  this  land.  This 
proposed  road  ran  from  Begent-road  to  Derby- 
road,  and  was  called  '*  Effingham-street.*'  Mary 
Hoh  also  builu  six  houses  on  tbe  nortii  side  of 
Effingham -street,  which  extended  some  thirty  yards 
only  along  this  street.  A  passage,  about  four 
feet  wide,  was,  at  the  same  time,  constructed 
along  the  west  side,  and  continued  along  the 
north  side,  of  the^e  houses.  This  passage  opened 
at  one  end  on  to  Effingbam-street,  and  the  other 
end  was  closed  by  a  blank  wall.  This  passage  was 
only  made  for  the  use  of  the  tenants  of  the  six 
houses.  In  the  year  1870,  and  shortly  after  these  six 
honses  were  built,  Mary  Holt  abandoned  the  plan 
of  using  the  remainder  of  the  land  for  building 
purposes,  and  gave  up  all  idea  of  completing 
12£Bngh  am -street,  which  was  consequently,  as  the 
plaintiffs  alleged,  never  dedicated  to  the  use  of  the 

eublic,  and,  in  1874,  the  remainder  of  the  piece  of 
md  was  demised  to  Messrs.  Pierce,  Davies,  and 
Co.,  timber  merchants,  for  a  term  of  seven  years. 

On  the  29th  July  1875  Mary  Holt  died,  having 
by  her  will  duly  appointed  the  plaintiffs  executors 
and  trustees  thereof. 

On  the  14th  April  1880  the  defendants  serred 
on  the  plaintiffs  two  notices  under  the  150th 
section  of  the  Public  Health  Act  1875,  requiring 
them  io  level,  pitch,  curb,  pave,  flag,  and  channel 
the  site  of  the  abandoned  road  (called  in  the  notice 
"  Effingbam-street "),  and  the  passage  Along  the 
west  and  north  sides  of  the  six  houses.  These 
notices  were  addressed  to  the  plaintiffs  as  the 
"  executors  of  the  late  Mary  Holt,  the  owner  of 
certain  premises,*' fronting  on  "a  certain  street 
called  Effingham- street,"  and  also  of  *'  premises 
fronting,  adjoining,  or  abutting  on  certain  pas- 
sages situated  off  the  east  of  Effim; ham* street." 

As  these  notices  were  not  complied  with  by  the 
plaintiffs,  the  defendants,  in  July  1880,  engaged  a 
contractor  to  carry  out  the  works  mentioned  in  the 
notices,  and  he  and  his  workmen  commenced  to 
execute  his  works  without  the  consent  of  the  plain- 
tiffs. 

In  October  following  the  present  action  was 
commenced  to  restrain  the  defendants  from  execu- 
ting tbe  works  mentioned  in  the  two  notices,  and 
from  entering  or  continuing  on  any  part  of  the 
piece  of  land,  and  for  damages. 

Application  was  made  by  the  plaintiffs  to  the 
yacation  judge  for  an  interim  injunction  to  stop 
the  -defendants  from  commencmg  the  paving 
works^  but  as  the  plaintiffs,  being  trustees,  did  not 
feel  justified  in  giving  the  usual  undertaking  in 
duoages,  the  interim  order  was  not  obtained ;  and 
before  the  action  was  heard  the-  defendants  had 
finiabed  the  works.  The  action  was,  however,  tried 
on  tbe  assumption  that  the  works  had  not  been 
completed,  as,  if  the  plaintiffs  established  their 
contention,  the  defendants  would  be  unable  to 
recover  from  them  the  costs  of  the  work  specified 
to  be  done  in  the  two  notices  of  the  14th  April 
1880. 

The 'defendants'  contention  was,  that  the  aban- 
doned road,  Effingbam-street,  bad  for  many  years 
past  been  aaed^by  thepublicas  a.public  street.*  The 
pbuuD^iffs,.  on  .ihe  other  .band,  oonteaded  that  jeven 


if  Effingbam-street  had  been  so  used  by  the 
public,  and  was  a  public  street,  it  was  in  that  case 
a  highway  repairable  by  the  inhabitants  at  large, 
and  was  not  repairable  by  them  (the  plaintiffs) 
alone. 

Righy,  Q.O.  and  Oazdar  for  the  plaintiffs. — No 
doubt  Mrs.  Holt  originally  intended  to  make  this 
road,  but  she  changed  her  mind,  which  she  was 
quite  at  liberty  to  do.  Mrs.  Holt  was  only  a 
leaseholder  and  could  not  dedicate  this  road ;  as 
a  fact  she  never  did,  thouglv  there  may  have  been 
permissive  user  by  the  public.  But  even  assuming 
that  there  has  been  sufficient  user  by  the  public, 
at  most  it  is  a  highway  repairable  by  the  in- 
habitants at  large,  and  not  by  us  alone.  According 
to  Wood  V.  Veal  {5  B.  &  Aid.  454)  there  can  be  no 
dedication  to  the  public  except  by  the  owner  in 
fee.  There  is  no  such  thing  as  partial  dedi- 
cation : 

Attomey-Oeneral  v.  Biphoaphated  Quano  Company 
Limited,  40  L.  T.  Eep.  N.  3.  201 ;  L.  Bep.  11  Oh. 
Div.  327. 

There  can  be  no  dedication  for  a  limited  time  or 
for  an  uncertain  time,  the  dedication  must  be  in 
perpetuity,  and  no  dedication  can  be  presumed 
from  user,  for  there  i»  no  presumption  that  the 
freeholder  has  concurred : 

Boaster  v.  Taylor,  4  B.  &  Adol.  72 ; 

Dawes  v.  Hawkins,  4  L.  T.  Bep.  N.  S.  288 ;  8  0.  B. 

N.  S.  848. 

They  also  cited 

Healeif  v.  Corporation  ofBatle^,  L.  Bep.  19  £q.  375. 

F.  0.  J.  Millar,  Q.O.  and  W.  Barber-  for  the 
defendants. — Effingbam-street  is  a  public  street, 
and  there  is  sufficient  evidence  of  dedication. 
Dedication  may  and  will  be  presumed  from  an 
uninterrupted  use  by  the  public  of  the  way 
claimed : 

Bew  V.  Lloyd,  1  Camp.  260; 
BHtuh  Museum  v.  Annis,  1  C.  &  P.  460 ; 
Orand  Surrry  Canal  Company  v.  Hall,  1  M.  AG. 
395. 

An  open  user  by  the  public  such  as  we  prove  here 
raises  a  presumptive  inference  of  dedication  re- 
quiring to  be  rebutted;  and  the  onus  lies  on  those 
who  deny  the  inference  to  show  that  no  one  could 
make  a  valid  dedication : 
Reg.  V.  Petrie,  4  E.  &  B.  737. 

The  freeholder.  Lord  Derby,  has  never  objected, 
and  does  not  now  object  to  the  dedication  of  this 
road  to  the  public,  and  can  it  be  said  that  there  has 
been  no  dedication  because  of  the  possibility  that 
Lord  Derby  may  object.  Besides,  after  such  a 
lapse  of  time  as  we  have  here  notice  to  the  land- 
lord will  be  presumed ;  publicity  is  as  much  notice 
to  the  landlord  as  to  anyone  else,  and  his  consent 
may  now  be  implied.  Rem  v.  Barr  (4  Gamp.  16), 
Wood  V.  Veal  (sup.)  as  explained  by  Jarvie  v.  Dean 
(^.  Biug.  447)  is  not  so  strong .  in  favour  of  plain- 
tiffs* contention  as  they  make  out.  As  to  Healey 
V.  Oorporation  of  Bailey  (eup,)  the  result  of  the 
evidence  there  was  that  no  road  was  ever. formed. 

Bighy,  Q.O.  in  reply. 

Bacon,  Y.C— The  case  is  a  curious  one  in  some 
respects.  In  18(55  the  lease  was  granted  to  Mrs. 
Holt,  and  she  then  intended  to  make  a  street 
parallel  to  and  very  much  like  the  several  streets 
commuuicating  from  Begeut-road  to  Derby-road. 
For  that  purpose  she  set  out  a  road,  but  iJaen  she 
chaoged  ner  mind.     She  intended  to  make  a  street 
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with  honses  on  either  side  of  it,  or  at  least  on  one 
side,  bat  she  changed  her  mind.  Had  she  not  a 
right  to  change  her  miDd  P  Is  the  fact  of  setting 
ont  a  road  such  an  irrevocable  thing  as  that  the 
person  who  has  done  it  and  allowed  people  to  tra^ 
verse  that  road  is  to  be  held  to  have  made  a  grant 
of  a  right  always  to  go  across  it  P  There  is  no 
case  justifying  any  such  assumption,  and  I  want 
to  know  wny  it  was  not  in  the  power  of  the  person 
having  set  out  the  road,  and  having  changed  her 
mind,  to  be  satisfied  with  building  seven  houses 
and  letting  all  the  rest  of  the  land,  including  the 
site  of  that  which  was  intended  for  this  road,  to 
another  person.  That  is  precisely  what  the  lady 
has  done  here.  The  period  is  not  long  enough  to 
establish  by  prescription  any  right,  ux  1865  the 
lady  built  these  seven  houses,  and  in  1874  she  let 
the  whole  of  the  remaining  land,  including  the 
site  of  what  she  had  at  first  contemplated  as  a 
road,  to  the  persons  who  have  given  evidence  here, 
the  timber  merchants ;  and  now  that  which  was  a 
road  is  a  timber  yard  and  nothing  more.  That 
persons  have  been  able  to  traverse  it  from  time  to 
time  signifies  nothing.  In  this  part  of  Bootle 
where  the  houses  are  not  very  numerous  at  pre- 
sent, anybody  who  finds  an  opening  will  go  across 
it  any  time  he  likes.  But  I  desire  to  see,  in  order 
to  justify  what  the  Board  of  Health  have  done, 
that  there  was  some  intention  on  the  part  of  the 
plaintifis  to  dedicate  this  road.  It  is  quite  true 
that  an  intention  may  be  inferred  from  various 
circumstances  which  I  need  not  recapitulate.  It 
is  enough  to  show  that  from  circumstances  an  in- 
tention may  be  inferred,  but  when  there  is  positive 
evidence  of  a  contrary  intention  what  is  to  be  done 
with  the  inference  P  The  inference  fails  the 
moment  the  evidence  is  adduced  and  set  against 
it.  It  never  was  the  lady's  intention ;  and  it  does 
not  rest  only  upon  intention,  but  there  is  the  posi- 
tive fact  that  she  did  an  act  which  revoked  her 
original  intention,  and  vested  in  the  lessees  of  the 
timber  yard  the  site  of  the  road  to  deal  with  as 
they  had  a  right  to  deed  with  any  other  part  of  the 
property  demised.  That  is  the  true  statement  of 
the  circumstances.  Is  merely  leaving  a  road 
open  by  a  lessee  for  so  many  years  as  have 
elapBed  since  1865  to  take  away  the  right 
of  the  owner  of  the  soilP  With  regard  to 
the  consent  of  the  owner,  it  is  not  sug- 
gested that  there  is  any  proof  or  shadow  of 
proof  of  that.  Mr.  Hale,  who  is  Lord  Derby's 
agent  and  steward,  and  knows  all  about  his  affairs 
in  that  part  of  the  country,  says  that  not  only  he 
does  not  approve  of  it,  but  it  would  greatly  injure 
the  property,  if  a  road  is  to  be  pierced  through 
there.  To  what  end  is  it  to  be  pierced  P  The 
original  intention  was  to  build  upon  the  road. 
That  intention  has  been  abandoned,  and  now  that 
which  was  intended  to  be  a  street  is  a  timber 
yard.  There  is  nothing  to  support  the  contention 
of  the  defendants  excepting  only  the  fact  that  a 
variety  of  witnesses  say,  "  We  have  been  in  the 
habit  with  horses  and  carts  of  driving  up  and 
down  this  road  for  a  certain  number  of  years. 
Wood  y.  Veal  (5  B.  &  Aid.  454)  is  not  shaken  or 
disturbed  by  any  of  the  cases  decided  since. 
There  is  no  authority  for  saying  that  if  Lord 
Derby  or  his  successor  were  so  minded  at  the  end 
of  the  term  they  might  not  come  and  say,  "  You 
have  enjoyed  this  right  as  long  as  you  have 
thought  fit,  but  on  the  authority  of  Wood  v.  Veal 
I  shall  stop  it  up,  and  yon  shall  enjoy  it  no  longer." 


In  my  opinion  the  case  as  stated  by  the  plaintifEi 
is  clearly  proved,  and  I  think  the  plaintiffs  are 
entitled  to  resist  that  attempt  made  by  the  defen- 
dants to  cast  upon  them  the  expense  of  paving, 
sewering,  channelling,  and  doing  whatever  is 
necessary  upon  a  road  the  plaintiffs  do  not  want, 
which  nobody  else  wants  except  only  these  persons 
who  say  they  have  a  right  to  traverse  it  up  and 
down.  The  plaintiffs  are  also  entitled  to  the  costs 
of  this  action,  not  including  the  oosts  of  the 
motion  that  was  ineffectually  made  in  the  Long 
Vacation. 

Solicitors :  Bowe,  Pemhertofif  and  Norton,  Liver- 
pool ;  Sharpe,  Parkera,  Pritehard,  and  Shairpe,  for 
H»  Forshaw  and  Hawkiiu,  Liverpool. 


Feb.  7  and  May  9, 1881. 

(Before  Hall,  Y.C.) 

The  Attobnst-General  v.  The  Dean  and 
Canons  ot  Manchester,  {a) 

Oharity — Action  against  OcUhedral  Ghapter — Sanc- 
tion of  Oharity  Commissioners  —  OharilabU 
Trusts  Act  1853  (16  ^  17  Vict.  c.  137),  ss.  17-62 
— Mandamus, 

By  the  Parish  of  Manchester  Di/oision  Act  1850 
(13  ^  14  VicL  c.  41)  U  was  provided  (hat  the 
dean  and  canons,  after  making  certain  speeiM 
payments  for  saiaries,  and  for  the  repair  and 
maintenance  of  the  cathedral,  should  pay  the 
clear  residue  of  their  revenues  to  the  Ecdesiastiedl 
Oommisdoners,  toho  were  to  apply  the  same  first 
vn  maJeing  compensation  to  certain  pers&ns  whose 
rights  were  pnjudiciaUy  affected  by  the  AcU  and 
then  in  augmentoXion  of  the  income  of  the  ttMiMi- 
henis  of  the  several  paHshes  and  districts  of 
Manchester.  The  dean  and  canons  were  also 
required  to  render  yearly  accounts  of  their  re* 
ceipts  and  disbursements  to  the  Ecclesiastieal 
Commissioners,  stating  the  items,  and  verifying 
them  as  the  Ecclesiastieal  Commissioners  should 
direct* 

In  an  action  by  the  Attorney-General  on  the  re^ 
latum  of  incumbents  of  the  parishes  and  districts 
0^  Manchester  against  the  Dean  and  Canons  of 
Manchester  and  the  Ecclesiastical  CommiS' 
sioners,  claiming  a  declaration  cu  to  the  tmpro- 
priety  of  certain  payments,  and  an  injunction 
against  making  the  payments  complained  of,  and 
a  mandamus  directing  accounts  to  he  rendered 
in  compliance  with  the  provisions  of  the  above- 
mentioned  Act : 

Held,  on  demurrrer,  that  the  sanction  of  the  Oharity 
Commissioners,  under  the  CharUable  Trusts 
Act  1853  (16  #•  17  Vict.  c.  137),  s.  17,  Tnusi  be  ob- 
tained  before  proceeding  with  the  adion. 

Attorney- General  v.  Sidney  Sussex  CoUege  (15 
L.  T.  Bep.  N.  8. 318)  foUowed. 

The  Charitable  Trusts  Act  1853,  by  making  the 
sanction  of  the  Charity  Commissioners  necessary 
to  an  action,  does  not  crecde  a  mere  teehnioaUty^ 
but  confers  on  the  Charity  Commissioners  a 
substantial  jurisdiction. 

A  mandamus  is  a  "  proceeding  "  wUhin  the  terms 
of  the  Charitable  Trusts  Act  1853,  s.  17. 

The  remarks  of  Jessel,  lf.fi.  in  Holme  v.  Gay  (36 
£.  T.  Bep.  N.  8.  306 ;  affirmed,  36  L.  T.  Bep. 
N.  a.  600;  L.  Bep.  5  Ch.  Die.  901)  approved nf. 

(o)  Reported  byBsQiNALD  B.  Sobombkbs,  BmIm  Bmfrtert-l^y 
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Dbxubsbbs. 

This  was  an  action  brongbt  b^  the  Attorney- 
General  on  the  relation  of  certain  clergymen  in- 
cnmbents  of  parishes,  Ac,  in  Manchester,  on 
behalf  of  themselves  and  all  others  the  rectors,  in- 
onmbents,  or  ministers  of  the  rectories,  parishes,  or 
districts  existing  or  hereafter  to  be  constituted 
within  the  parish  of  Manchester,  save  the  dean 
and  chapter  of  the  cathedral  or  collegiate  church  of 
Manchester,  against  the  dean  and  canons  of 
Manchester,  and  the  Ecclesiastical  Commissioners. 
By  the  statement  of  claim  it  was  alleged  that  the 
cathedral  or  college  of  Manchester  was  regulated 
by  a  charter  of  King  Charles  I.  under  which  the 
college  was  to  consist  of  one  warden  in  priests' 
orders,  and  four  fellows  in  priests'  orders,  the  chap- 
lains or  vicars,  and  four  singing  men,  and  four 
singing  boys.  From  the  fellows  were  to  be  chosen 
a  8ub<  warden,  a  bursar,  or  treasurer,  and  a  collec- 
tor of  rents,  and  from  the  other  officers  of  the  col- 
legiate body  were  to  be  chosen  a  teacher  of  the 
choristers,  an  organist,  and  a  bailiff.  By  a  later 
statnte  the  warden  and  fellows  received  the  style 
or  title  of  dean  and  canons.  By  the  Parish  of 
Manchester  Division  Act  1850  (13  &  14  Yict.  o.  41), 
s.  14,  it  was  provided  that  there  should  be  paid  to 
the  dean  of  Manchester  for  the  time  being  as  such 
dean,  out  of  the  annual  revenues  of  the  chapter  of 
Manchester,  the  annual  income  of  lOOOl.  and  no 
more,  and  the  further  annual  sum  of  5002.  and  no 
more  in  consideration  of  his  being  charged  with 
the  cure  of  souls  in  the  parish  of  Manchester ;  to 
each  canon  the  annual  sum  of  6002.  and  no  more, 
and  to  each  chaplain  the  annual  income  of  250Z.  and 
no  more,  and  that  the  dean  and  canons  should  pay 
(he  clear  residue  of  the  revenues  to  the  Ecclesias- 
tical Commissioners  after  reserving  thereout  such 
sum  or  sums  of  money  as  should  have  been  ex- 
pended with  the  approbation  of  the  bishop  of  the 
diocese  in  the  repairs  of  such  part  or  parts  of  the 
said  cathedral  or  collegiate  church,  and  of  St. 
Mary's  Church  in  Manchester,  as  they  were  or 
might  be  liable  to  keep  in  repair  out  of  the 
revenue  of  the  chapter  and  also  all  such  other  neces- 
sary and  proper  expenditure  as  might  lawfully 
devolve  upon  the  dean  and  canons.  By  sect.  23 
of  the  Act  it  was  provided  that  the  Ecclesiastical 
Commissioners  should  apply  the  moneys  and 
reTenues  to  be  paid  to  them  as  aforesaid,  first  in 
making  compensation  as  therein  mentioned  to 
certain  persons  injured  by  the  operation  of  the 
Act ;  and  secondly  in  the  payment  of  such  yearly 
or  other  sums  as  the  commissioners  should  deem 
fit  to  each  and  every  or  any  one  or  more  of  the 
rectors,  inonmbents,  or  ministers  of  the  rectories, 
parishes,  or  districts  then  existing  or  thereafter  to 
be  constituted  within  the  parish  of  Manchester, 
save  the  dean  of  the  cathedral,  in  addition  to  the 
othear  endowments  and  surplice  and  other  fees  be- 
longing to  such  rectors,  incumbents,  or  minis- 
ters respectively  (subject  to  provisions  for  adjust- 
ing the  angnmentations  as  between  the  several 
rectors,  incumbents,  or  ministers) ;  and  by  sect.  24 
of  the  Act  the  surplus  was  to  be  set  apart  and 
accnmnlated  for  the  purpose  of  raising  a  fund  for 
the  permanent  and  independent  endowment  of  the 
several  rectors,  incumbents,  and  ministers. 

By  the  3t^th  section  of  the  Act  it  was  enacted 
that  the  dean  and  canons  should  in  every  year 
render  to  the  Ecclesiastical  Commissioners  an 
account  arinuully  at  Easter  of  the  receipts  and 
disborsements  in  respect  of  the  said  tithes,  lands, 


and  hereditaments  vested  in  the  dean  and  canons 
for  the  year  ending  at  the  Christmas  next  pre- 
ceding, stating  therein  all  the  particulars  and 
items  of  such  receipts  and  disbursements,  in  such 
form,  and  to  be  so  verified,  as  the  Ecclesiastical 
Commissioners  should  direct,  and  that  it  should 
be  lawful  for  the  Ecclesiastical  Commissioners, 
from  time  to  time,  or  at  any  time  or  times,  to 
appoint  any  agent  or  agents,  accountant  or  account- 
ants, to  inspect  all  papers,  writings,  and  docu- 
ments lelating  to  such  tithes,  lands,  and  heredita- 
ments, estates,  and  accounts,  and  to  take  copies  of, 
or  extracts  from,  the  same,  or  any  of  them ;  and 
that  one  copy  of  such  annual  account  should  be 
transmitted  by  the  commissioners  to  the  bishop  of 
the  diocese,  and  the  commissionei's  should  cause 
an  abstract  of  the  same  to  be  deposited  in  the 
registry  of  the  diocese. 

The  annual  accounts  rendered  by  the  dean  and 
canons  to  the  Ecclesiastical  Commissioners 
during  the  years  1872  to  1879  inclusive,  were 
set  forth  in  the  statement  of  claim,  and  the 
plaintiffs  charged  that  many  of  the  items  con- 
tained in  such  accounts  were  not  properly  allow- 
able ;  and,  in  particular,  (1)  entries  of  salaries  paid 
to  the  bursar,  collector  of  rents,  and  registrar, 
such  offices  being,  as  the  plaintiffs  alleged,  held  by 
the  canons  themselves;  (2)  sums  paid  to 
singing  men  and  boys  other  than  the  four  men 
and  four  boys  provided  for  by  the  charter; 
(3)  salaries  paid  to  the  master  of  the  choristers' 
school,  the  precentor  (being  one  of  the  minor 
canons  whose  income  was  limited  to  250Z  by  the 
Act  of  1850)  and  clerk  in  orders,  and  sums 
expended  in  establishing,  furnishing,  and  keeping 
up  the  choristers'  school ;  (4)  improper  payments 
in  respect  of  the  repairs  to  the  cathedral,  and 
other  items. 

The  plaintiffs  claimed:  (1)  A  declaration  that 
the  dean  and  canons  were  not  at  any  time  since 
the  passing  of  the  Act  of  1850,  and  that  they  and 
their  successors  were  not  and  would  not  be  entitled 
to  pay  to  the  canons  of  the  said  cathedral,  out  of 
the  annual  revenue  of  the  cathedral,  more  than 
the  annual  incomes  of  6002.,  to  bo  paid  to  the  said 
canons  respectively,  as  provided  by  the  14th 
section  of  the  said  Act,  or  to  pay  to  the  minor 
canons  of  the  said  cathedral  for  the  time  being 
out  of  the  said  annual  revenues  more  than  the 
annual  income  of  2502.,  to  be  paid  to  the  said 
minor  canons  respectively  as  provided  by  the 
same  section,  and  that  any  sums  paid  to  the 
canons  or  minor  canons  respectively  as  bursar, 
registrar,  collector  of  rents,  or  otherwise  than  as 
aforesaid  ought  to  be  disallowed.  (2)  A  similar 
declaration  in  reference  to  the  choristers  school, 
salaries  of  master  of  choristers,  precentor,  and 
clerk  in  orders,  cathedral  repairs,  and  miscella- 
neous expenditure.  (3)  An  injunction  restraining 
the  dean  and  canons  from  making  any  payments 
except  in  accordance  with  the  14th  section  of  the 
Act  of  1850.  (4)  An  order  directing  them  to  pay 
over  the  future  surplus  revenues  to  the  Ecclesi- 
astical Commissioners  in  aocordance  with  the 
declarations  claimed  as  above.  (5)  A  writ  of 
momdamuB  or  order  of  the  court  directing  the 
dean  and  canons  to  render  for  the  future,  in  com- 
pliance with  the  35th  section  of  the  said  Aot, 
accounts  of  the  receipts  and  disbursements  in 
respect  of  the  tithes,  lands,  hereditaments,  and 
estates  vested  in  them,  stating  therein  all  the 
particulars  and  items  of  such  receipts  and  dis- 
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bnTsementB,  and  the  parposee  for  which  saoh 
diBbnrsementfl  were  made,  and  in  particnlar 
direotiDg  them  in  their  past  and  fnture  aoooants 
to  give  further  particulars  to  the  plaintiffs  and  the 
commissioners  of  such  items  of  expenditure  as 
were  referred  to  in  the  aoconnts,  which  had  been 
rendered  ander  the  following  heads,  viz.,  "  By 
collectors,  bursars,  registrars,  surveyors'  accounts, 
solicitors'  and  land  agents'  charges ;  by  salaries  of 
clerks  in  orders,  precentor,  master  of  choristers, 
organist,  singers,  and  college  officers,"  or  other 
such  or  similar  general  items  of  expenditure, 
including  the  names  or  name  of  the  persons  or 
person  who  from  time  to  time  received  any  part 
of  the  sums  charged  under  such  items,  and  all 
necessary  declarations  and  orders  for  insuring 
compliance  by  the  dean  and  canons  with  the  pro- 
visions of  the  said  35th  section  in  the  future 
accounts  to  be  rendered  by  them.  (6)  Leave,  if 
necessary,  to  use  the  name  of  the  Ecclesiastical 
Commissioners  in  any  action  or  other  proceedings 
which  might  be  necessary  against  the  other 
defendants. 

The  Dean  and  Canons  of  Manchester  and  the 
Ecclesiastical  Commissioners  separately  demurred 
to  the  plaintiffs'  statement  of  claim,  the  principal 
ground  of  demurrer  being  that  no  order  or  certi- 
ficate of  the  Charity  Commissioners  authorising 
the  action  had  been  obtained  under  the  Charitable 
Trusts  Act  1853  (16  &  17  Vict.  c.  137),  s.  17,  which 
enacts  that  no  suit,  petition,  or  other  proceeding 
for  obtaining  any  relief,  order,  or  direction  con- 
cerning or  relating  to  any  charity,  or  the  estates, 
funds,  property,  or  income  thereof  shall  be  com- 
menced without  the  sanction  of  the  commis- 
sioners. 

Ko>yf  QO., Eomer, and  Cozens  Hardy ^  in  support 
of  the  demurrer  on  behalf  of  the  Dean  and  Canons 
of  Manchester. — The  funds  in  questions  are  a 
charitable  trust,  and  an  endowment  within  the 
Act,  and  the  consent  required  by  sect.  17  has  not 
been  obtained.  Authorities  were  also  cited  to 
show  that  the  court  had  no  jurisdiction  to  try  the 
action. 

Bohinson,  Q.C.  and  Swan  supported  the  de- 
murrers on  the  same  grounds  on  behalf  of  the 
Ecclesiastical  Commissioners,  and  also  submitted 
that  the  Ecclesiastical  Commissioners  had  been 
joined  as  defendants  improperly,  for  no  relief  was 
asked  against  them. 

Qrdkam  HastingSf  Q.C.  and  Orasvenor  Woods, 
for  the  Attorney- General  and  the  relators. — This 
is  a  charity  under  the  control  of  a  capitular  body, 
and  therefore  exempted  from  the  operation  of  the 
Charitable  Trust  Act  by  sect.  62.  In  Be  Mey 
rick's  OharUy  (1  Jur.  N.  S.  438),  Kindersley,  Y.C. 
held  that  so  far  as  the  application  to  the  court 
was  for  purposes  connected  with  the  college  the 
consent  of  the  Charity  Commissioners  was  not 
required,  the  college  being  exempted  from  sect. 
17  by  sect.  62  of  the  Act.  Although  Lord  Chelms- 
ford admitted  an  objection  like  the  present  in  the 
case  of  The  Attomey'Oeneral  y.  Sidney  Sussex 
College  (15  L.  T.  Bep.  N.  S.  318),  yet  he  treated  it 
as  technical,  and  it  was  withdrawn.  Again  before 
the  Judicature  Act  our  action  would  have  been 
at  common  law  for  a  mandamus,  in  which  case 
the  Charity  Commissioners'  consent  would  have 
been  unnecessary,  for  it  has  been  decided  that  the 
words  "suit,  petition,  or  other  proceeding," 
apply  only  to  Chancery  proceedings : 


HohM  Y.  Guy,  36  L.  T.  Sep.  N.  S.  306,  600;  L.  Bep. 

5  Ch.  Div.  901 ; 
Hedlffy  y.  Bates,  42  L.  T.  Bep.  N.  S.  41  $  L.  Bep.  13 

Ch.  Div.  498 ; 
Se  The  Paris  Skating  Rink  Company,  L.  Bep.  6  Ch. 

Div.  731 ; 
Oloseop  V.  The  Heston  and  It^sworth  Local  fioont, 

40  L.T.  Bep;  N.  S.  736;  L.  Bep.  12  Ch.  Div.  102, 

were  cited  as  to  his  Lordship's  jurisdiotion  to  grant 
a  mandamus,  and  Beg.  v.  Southampton  Harhour 
Commissioners  (20  L.  T.  Bep.  N.  S.  585 ;  23  L.  T. 
Bep.  N.  S.  Ill  ;  L.  Bep.  4  E.  &  L  App.  449)  was 
referred  to. 

No  reply  was  called  for. 

Hall,  Y.C— Notwithstanding  the  argument  that 
I  have  heard,  that  this,  bein^  an  action  for  a  ir<m- 
damus,  is  a  matter  with  which  the  court  is  com' 
petent  to  deal,  yet  my  original  impression,  that 
the  proceedings  cannot  go  on  without  the  sanctioa 
of  the  Charity  Commissioners,  remains  on- 
a£fected.  1  cannot  appreciate  the  argument  that 
a  mandamus  is  asked  for  by  the  pleadings,  and  I 
do  not  think  it  necessary  to  investigate  the  frame 
of  the  pleadings  with  respect  to  that,  because  it 
appears  to  me  that,  even  although  a  mandamus  be 
the  only  relief  sought  for,  yet  the  matter  is  still 
left  within  the  operation  of  the  17th  section  of  the 
Charitable  Trusts  Act  1853.  There  is  nothing  in  the 
language  of  the  section  to  distinguish  the  case  of  a 
mandamus,  because  a  mandamui  is  a  proceeding, 
and,  that  being  so,  to  say  anythin|r  more  on  that 
head  is,  I  think,  unnecssary.  It  is  said  that  the 
case  of  Olossop  v.  The  Heston  and  Islewortk 
Local  Board  {uhi  sup,)  is  distinguishable  from  and 
inapplicable  to  the  case  before  the  court.  In  the 
view  which  I  take,  it  is  beside  the  question  to  con* 
sider  whether  that  is  so  or  not.  At  present 
nothing  has  been  said  which  satisfies  me  that  I 
should  ever  grant  a  mandamus  in  this  case;  hnt, 
as  to  the  case  which  I  have  just  cited,  if  it  shoaii 
become  necessary  to  consider  this  case  again  at  a 
future  time,  I  shall,  if  necessary,  dispose  of  and 
deal  with  that.  It  is  said  that  the  operation  and 
effect  of  the  62nd  section  of  the  Act  is  to  be 
ascertained  by  resorting  to  the  63rd  section,  and 
that  the  latter  section  was  overlooked  in  the 
argument  and  judgment  in  the  case  of  The 
Attorney- General  y.  Sidney  Sussex  College  {ahi, 
sUp.),  before  Lord  Chelmsfoi^.  The  63rd  section 
cannot  have  any  bearing  upon  this  partioalar 
case,  because  it  was  repealed  by  the  subsequent 
statute  32  &  33  Yiot.  o.  110,  s.  17.  But,  of 
course,  the  observation  remains  that  the  section 
was  not  repealed  when  Lord  Cairns  heard  and 
decided  the  case  of  The  Aitwnkeif'Qeneral  y.  SOsus^ 
Sussex  College ;  and  therefore  the  aboye  criticMin 
would  be  correot,  if  founded  on  a  sound  and  jo8t 
construction  of  the  section.  But  I  cannot  think 
that  it  is  so.  It  would  be  a  yery  odd  thing  to 
say  that  you  might  exclude  the  operation  of  the 
62nd  section  by  resorting  to  the  process  of 
petitioning  the  Charity  Commissioners  to  exempt 
the  particnlar  body  from  the  operation  of  the 
62nd  section  It  was  never  intenaed  that  the  63rd 
section  should  be  addressed  to  such  a  process  as 
that,  so  as  to  exclude  the  operation  of  the  17th 
section.  The  last-named  section,  as  it  appears  to 
me,  clearly  embraces  such  a  case  as  that  which  the 
court  has  now  to  deal,  and,  in  reading  through  that 
section, — and  I  did  so  more  than  onoe — I  was 
struck  very  much  with  the  number  of  things 
whioh  are  contained  in  it  pointing  to  the  Chanty 
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Oommissioners  ezerdBing  a  guarded  and  oarefol 
jiuiBdiofcion  in  reference  to  the  institution  of  pro- 
ceedings in  the  case  of  charities.  The  section 
anthonsee  them  to  qualify  their  order  sanction- 
ing proceedings,  with  all  such  stipulationB 
or  provisions  as  they  may  think  fit,  and  to  stop 
the  proceedings  and  so  forth,  showing  that  it  is 
ineant  to  giye  the  commissioners  a  yery  large 
diso^tion,  and  that  they  have  a  very  important 
duty  in  reference  to  the  administration  of  oLaritieB 
in  giving  or  withholding  leava  Therefore  in  a 
case  like  the  present  I  can  by  no  means  take  it 
for  granted  that  this  is  a  mere  form,  or  think  it 
otherwise  than  a  very  serious  matter,  and  one  to 
go  before  them,  when  I  have  no  doubt  it  will  be 
carefully  considered  by  them.  It  is  stated,  how- 
ever, that  the  case  before  the  Master  of  the  Bolls 
of  Holme  v.  Qwy  (ubi  mtp.)  is  an  authority  that 
such  a  case  as  tMs  is  not  within  the  provisions  of 
the  Act.  It  appears  to  me  that  all  the  remarks  of 
the  Master  of  the  Bolls  in  the  cave  before  him, 
instead  of  tendinff  to  show  that  this  is  not  a  case 
within  the  Act,  show  clearly  that  it  is  within  it. 
The  evil  of  having  proceedings  taken  in  such  a 
case  which  may  lead  to  no  good  result  is  one 
which  must  be  oarefhlly  borne  in  mind  and  con- 
sidered. Supposing  that  we  were  at  the  hearing 
of  this  action,  and  a  final  order  had  to  be  made, 
what  would  have  to  be  done  P  I  should  probably, 
if  the  plaintiff  were  entitled  to  judgment,  have  to 
send  this  case  to  a  referee  to  investigate  all  these 
accounts,  and  to  ascertain  a  number  of  things — 
for  instance,  whether  the  organist  was  paid  too 
much,  or  whether  there  were  too  many  choristers 
— all  that  sort  of  inquiry  would  have  to  be  taken 
somewhere,  because  of  course  it  could  not  be  gone 
into  before  me.  The  plaintiff  might  no  doubt 
establish  some  particular  cases  of  misapplication 
of  funds ;  there  are  in  faot  two  or  three  questions 
pointedly  raised  upon  which  the  court  is  asked  to 
make  some  specific  declarations  of  misapplication 
of  funds  by  the  persons  who  have  to  pay  them 
over,  and  these  particular  points  so  raised  might 
be  dealt  with,  but  all  the  other  matters  which  are 
sought  to  be  gone  into  could  not  be  decided  in 
coart.  Counsel  for  the  plaintiffs  has  disclaimed 
that  this  is  in  any  way  an  action  to  administer  the 
trusts  of  the  charity,  and  has  called  it  a  suit 
instituted  for  the  purpose  of  directing  proper 
accounts  to  be  delivered  over  to  some  persons  to 
whom  they  ought  to  be  delivered,  and  which 
accounts  it  is  said  are  not  delivered  in  proper  form, 
and  he  says  it  asks,  although  I  do  not  see  exactly 
how,  that  proper  accounts  may  be  delivered  to  the 
plaintiffs  to  whom  they  are  not  ordered  to  deliver 
or  required  to  deliver  any  accounts  at  all.  Thoee 
are  difficulties  from  the  nature  of  the  case.  I 
should  have  decided  this  case  as  I  now  decide  it  if 
I  had  been  referred  to  no  authority,  but  I  myself 
consider  that  it  is  decided  by  the  cases  to 
which  reference  has  been  made,  one  of  which, 
viz..  Be  Meyrick*8  Oharity  (uhi  anp.),  was 
before  Kindersley,  Y.G.,  and  the  other,  viz..  The 
AUomey-Oeneralv.  Sidney  Sussex  College  {uhi  styp,), 
was  before  Lord  Chelmsford.  The  case  before 
Kindersley,  Y.C.  is  claimed  as  an  authority  by  the 
plaintiff's  counsel  for  the  proposition  that  the  17th 
section  is  not  applicable,  but,  as  I  read  the  judg- 
ment, and  understand  the  reason  of  the  thing  as  it 
is  explained  there,  it  seems  to  be  an  authority  for 
saying  that  the  section  exactly  applies  to  a  case  of 
tms  sort    The  case  there  was  considered  to  be  a 
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dealing  entirely  within  the  provisions  of  the  62nd 
section.  The  v  ice- Chancellor  says  the  reasonable 
way  is  to  look  at  the  object  of  the  application : 
"If  it  is  to  effect  matters  of  which  the  oollege  is 
the  object,  then  you  need  not  go  before  the  com- 
missioners ;  but,  if  it  is  to  effect  an  end  of  which 
another  charity  is  the  object,  then  it  would  be 
necessary  to  go  before  them."  Is  not  this  a  case 
in  which  the  result  of  this  pleading  and  action  is 
to  effect  an  end  of  which  another  oharity  is  the 
object,  that  charity  being  these  relators  and  the 
other  incumbents  on  whose  behalf  they  repre- 
sented themselves  as  suing  P  That  undoubtedly 
is  so,  and,  although  it  does  involve  inouiry  into 
what  is  the  fund  which  ought  to  be  tranuerred  to 
the  Ecclesiastical  Commissioners  to  be  dealt  with, 
the  object  is  plainly  to  administer  partially,  or  to 
some  limited  extent,  or  to  get  some  special,  or 
peculiar,  or  limited  relief  in  respect  of  the  funds 
the  subject  of  that  charity,  with  which,  in  fact» 
the  dean  and  canons  cease  to  have  any  concern 
after  the  money  is  handed  over  by  them.  The 
object  is,  to  get  the  proper  fund  handed  over  for 
the  purpose  of  the  charity  f^m  the  hands  of  the 
persons  who  have  it — viz.,  the  dean  and  canons — 
and  who,  it  is  said,  do  not  render  proper  accounts. 
This  case  plainly  appears  to  me  to  be  within  the 
principle  of  that  decision.  The  other  case — that 
before  Lord  Chelmsford — is  exactly  in  harmony 
with  it,  and,  in  fact,  it  iB  admitted  tluBit  that  case  is 
an  authority  against  the  plaintiffs  proceeding  here 
without  the  leave  of  the  Charity  Commissioners, 
but  it  is  attempted  to  weaken  the  force  of  that  in 
the  way  I  have  already  mentioned.  Upon  the 
whole,  it  seems  to  me  that  I  cannot  pro(>Bed  any 
further  with  this  argument-  I  should  not  have 
been  at  all  unwilling  to  have  heard  the  case  oncfe 
for  all,  but  I  do  not  think  it  right  to  do  so.  liking 
that  view,  I  think  the  right  course  to  adopt,  under 
all  the  circumstances  of  the  case,  will  be  to  with- 
hold actual  judgment  upon  these  demurrers,  and 
let  them  stand  over,  although,  no  doubt,  my 
decision  is  that  it  la  wrong  at  present  to  bring  the 
action. 

The  sanction  of  the  Charity  Commissioners 
having  been  subsequently  obtained,  the  demurrers 
were  again  brought  on  for  hearing  on  the  9th  May 
1881,  when  his  Lordship  delivered  a  further  judg- 
ment, holding  that  the  case,  whether  considered 
as  one  of  charity  or  of  trust,  was  within  the 
inherent  jurisdiction  of  the  court,  and  that  the 
Ecclesiastical  Commissioners  (as  being  interested 
in  the  mode  in  which  the  capitular  accounts  were 
to  be  taken)  were  rightly  made  parties,  and  he 
therefore  overruled  both  the  demurrers. 

Solicitors :  OunUffe,  BewwmonU  and  "Da/o&ryport, 
for  CunUffe,  Leaf,  and  Co.,  Manchester,  for  the 
Attorney- General  and  the  relators ;  Olarke<,  Wood" 
cock,  and  Byhmds,  for  Herford  and  Milne,  Man- 
chester, for  the  dean  and  cnapter  of  Manchester ; 
Jennvnge,  White,  vndBudcston,  for  the  Ecclesiastical 
Commissioners. 
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QUEEN'S  BENCH  DIVISION. 
Tueeday,  May  SI,  1881. 

(Before  Huddlbbtov,  B.,  Hawunb  and  Bowbv,  JJ.) 

OuLLBT  V.  Ohabmav.  (a) 
Poor  law — AMUeroua    w\fe — AdvUery^  noi   oon- 

doMdr^IAabiUffy  of  KwhcMd—'^X    4r  82   Viot. 

0.  Id2, «.  83. 

The  Poor  Law  Afnendment  Act  1867  (31  ^  32  Viat. 
0. 122),  «.  83,  does  not  impose  jmy  "UahiUty  on 
a  hasba/nd  to  maintain  a  wife  vfho  hcu  left  him 
and  committed  adultery,  and  whose  aduUery  has 
not  been  condoned. 

Case  stated  by  joBtioefl  under  20  &  21  Yiot.  a  48, 
and  42  A  43  Tiet.  a  49,  e.  88. 

On  the  28rd  Deo.  1880  a  oomplaint  was  made  bj 
the  respondent,  as  relieving  officer  of  Gookham 
Union,  against  the  respondent  charging  that  he, 
being  a  person  able  to  maintun  his  wife,  had 
neglected  so  to  do,  wherebj  she  had  become 
chargeable  to  the  common  fimd  of  the  Oooldiam 
Union. 

At  the  hearing  on  the  28th  Dec  it  was  proved 
and  admitted  tlmt  the  appellaat  was  able  to  main- 
tain his  wife,  bat  it  was  also  proved  tiiat  the 
wife  of  the  appellant  had  in  Nov.  1880  committed 
adnltery,  and  that  since  the  discover^  of  the 
adultery  the  appellant  had  not  cohabited  with 
her. 

The  jnstices  beinff  of  opinion  that  the  appellant 
was  liable,  ordered  nim  to  pay  to  the  Gookham 
Union  a  sum  of  4a,  weekly,  towards  the  mainte- 
nance of  his  wife. 

The  question  for  the  opinion  of  the  conrt  was  : 
whether  the  appellant  was  liable  to  maintain  his 
wife,  it  having  been  proved  that  she  had  com- 
mitted adnltery  which  nad  not  been  condoned. 

}POaU  for  the  appellant. — The  order  of  the 
jnstices  is  wron^.  A  husband  is  not  liable  either 
civilly  or  crinunally  to  maintain  an  adulterous 
wife.  The  statement  in  this  case  is  that  the  wife 
committed  adultery  which  has  not  been  condoned 
by  the  husband.  He  is  not  therefore  liable  to 
maintain  his  wife  under  the  Poor  Law  Amend- 
cnent  Act  (81  A  82  Vict.  c.  12)  s.  38.  He  reUed  on 
Bex  V.  FUntan,  1  B.  &  Ad.  227;  9  L.  J.  83,  M.  0. 

H.  D.  Oreene  for  the  respondent.— The  case  of 
Bex  V.  FUntan  {sup,)  was  decided  many  years  ago, 
and  several  provisions  have  been  introduced  in 
later  statutes  which  considerably  modify  the 
remarks  made  in  that  case.  The  Question  there  was 
whether  a  man  was  criminally  liable  to  a  penalty 
under  5  Qeo.  4i,  c.  83,  s.  3,  for  neglecting  and  re- 
fusing to  maintain  his  wife  who  had  left  him  and 
committed  adultery,  and  it  was  held  that  he  could 
not  be  so  liable,  although  he  himself  had  been  guilty 
of  adultery  since  his  wife's  de^Mirture.  [Hawkins, 
J. — The  ground  of  that  decision  was  that  the 
hnsband  was  not  legally  bound  to  maintain  her 
within  the  meaning  o{  that  Act.]  These  provisions 
were  introduced  into  the  Poor  Law  Act  to  prevent 
a  woman  being  left  without  any  means  of 
sustenance  and  beins  thrown  upon  the  parish, 
and  to  make  the  husband  liable  for  her  support. 
Sect.  33  is  general  in  its  terms  and  does  not  use 
the  words  woso  "  whom  he  may  be  legally  bound 
to  maintain  "  which  are  used  in  the  Vagrant  Act ; 
and  it  would  not  therefore  exempt  the  husband 
from  liability  to  maintain  his  adulterous  wife.  The 

'a)  Beported  by  W.  E.  Qokdon,  Esq.,  Barri8tei>at-Law. 


jostioeB  have  a  discretion  to  make  this  order  given 
to  them  onder  the  Poor  Law  Acts,  and  the  order 
is  also  revocable  under  the  same  statute,  whibh 
was  passed  with  a  view  to  enable  the  jostioea  to 
recoup  the  poor  law  authorities  in  certain  oaasB 
where  formerly  they  had  no  power  to  do  so.  He 
also  referred  to 

Thomas  v.  Alsop,  21 L.  T.  Bep.  N.  8. 715 :  L.  Bep. 
5  Q.  B.  151 ;  89  L.  J.  48,  H.  G. 

HuDDLBBTOir,  B. — ^This  ease  is  too  dear  for  ail- 
ment.   If  authorities  are  of  any  use,  the  case  of 
Bex  V.  FUntan  (sup,)  is  conclusive  on  the  point. 
Littledale,  J.  there  save  that  a  wife,  "  having  ren- 
dered herself  unworthy  of  her  husband's  protec- 
tion, she  returns  to  the  same  state  as  if  she  were 
not  married,"  and  also  that,  "  if  the  husband  ia  not 
obli^^ed  to  answer  for  the  wife's  oontraota,  or  to 
receive  her  into  his  house,  it  cannot  be  said  that 
he  is  legally  bound  to  inaintain  her."     Park,  J. 
also  sa^s  that  "  it  would  be  Btraofle  if  the  court 
could  hold  that  a  man  was  not  civifly  liable  for  tiie 
supply  of  necessaries  to  his  wife,  and  yet  that  not 
snpplyinff  tiiem  rendered  him  a  vagrant."    Mr. 
Greene,  however,  draws  a  distinction  and  says 
that  that  decision  might  be  appUed  to  a  case  under 
the  Vagrant  Act,  but  that  it  is  diflTerent  since  tiie 
passinfl:  of  31  A  82  Yiot  c.  122,  s.  88,  and  he  sajs 
that  that  section  makes  a  husband  liable  to  main- 
tain his  wife  under  any  circumstances  where  the 
justices  have  consideffed  the  matter.     But,  as 
Mr.  McOall  pointed  out,  the   summona   was  a 
summons  to  show  cause  why  an  order  should  not 
be  made  and  this  presupposes  that  there  may  be 
reasons  why  the  order  should  not  be  made,  as 
for  instance  that  he  is  unable  to  maintain  her 
or  that  he  is  not  liable  to  maintain  a  wife  who,  1^ 
committing  adultery,  has  forfeited  her  rights,  and 
whose  adutery  has   not  been  condoned.     This 
would  be  a  complete  answer  to  any  application 
made   against   mm.     No  man  would  be  liable 
civill;^  under  such  circumstances  for  the  debts  dt 
his  infe,  and  I  am  of  opinion  that  he  would  not  be 
liable  under  this  Act. 

Hawkihs,  J. — ^It  does  not  require  any  authority 
to  prove  that  a  man  is  not  bound  at  common  law 
to  support  a  wife  who  has  left  him  and  been  guilty 
of  adultery.  ^  The  question  here  is  whether  it  was 
one  of  the  objects  of  this  statute  to  impose  on  a 
husband  a  liability  which  did  not  exist  before.  I 
think  that  it  was  not,  and  that  the  order  ought 
not  to  have  been  made. 

BowBN,  J. — ^I  am  of  the  same  opinion. 

Appeal  oMowsi, 

Solicitor  for  the  appellant,  fifcorlett,  for  F,  L 
Jones,  Maidenhead. 

Solicitor  for  the  respondent,  Mander,  for  Ward 
Maidenhead.  

March  21,  22,  and  24,  1881. 

(Before  Ldtdlbt  and  Mathkw,  JJ.) 

Drake  v,  Foottit. 

DbAKE  V,  H&NKIN.  (a) 

Biot-'Biot  Act—FeUmious  d0moUU(m  or  destruS' 
Hon  of  property — Malicious  injury  to  pnnferty-^ 
Theft  of  goods  from  houee  aUadked  hy  rwtsrs^ 
LiMUty  of  the  hundred  for  such  dafMff&— 
7  SrSGeo.4^c30,s.8;  7  ^8  Oao.4,e.dl,i.2; 
24  ^  26  Viet.  c.  97,  «.  11. 

Where  a  mob  riotoushf  and  towwlfaowly  asssmJUes 

(a)  Beported  by  W.  P.  Eyibslbt,  Esq.,  BftiTlit«r4t*Uv. 
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and  proceeds  to  maUeiottely  injure  hoiuee  cmd 
property  of  the  like  nature,  there  is  no  felony 
rendering  the  hundred  liahle  for  the  damage, 
uiOeea  the  mob  evineee  an  intention  to  demoUeh 
or  destroy  whoUy  or  in  part.  The  demoUHon  or 
deetraetion  need  not  he  complete  if  the  mob  ie 
compelled  by  superior  force  to  desist. 

Theft  of  goods  from  a  house  so  injured,  if  uncoupled 
wUh  an  intent  to  demolish,  does  not  make  the  act 
ofmaUowus  injury  toproperty  on  thepart  of  the 
rioters  a  felonious  imury  to  property  wUhin  the 
statutes  affecting  the  Uamiy  of  &e  hundred. 

4fler  a  parUamefUary  election  at  M.  in  the 
hundred  of  D.  in  the  county  of  B.,  a  mob 
riotously  and  tumuUuoualy  assembled  together, 
and  did  considerable  damage  to  many  of  ^ 
houses  in  the  town  by  throwing  stones,  breaking 
windows,  ^c,  but  did  not  evince  any  disposition 
to  destroywhoUy,  or  in  part,  any  particular 
house.  From  one  of  the  houses  so  damaged 
certain  goods  were  stolen.  The  injury  to  pro- 
perty and  the  ifuft  were  committed  before  the 
JUet  Act  was  read.  Two  persons  (induding  the 
one  from  whose  house  the  goods  had  been  stolen) 
whose  property  had  been  so  maUoiously  injured 
made  a  daim  ufon  the  hundred  of  D.  for  cofn- 
pensaHon  for  the  damage  so  done  by  the  rioters. 
The  justices,  upon  inquiring  into  the  fads  qf  the 
riot  and  injury  committed,  came  to  the  conotu- 
sion  that  there  nad  been  sitch  felonious  injury  to 
property  as  rendered  the  hundred  Uahte,  and 
made  ord^s  on  the  county  treasurer  of  B. 
directing  him  to  pay  the  compensation  awarded 
to  the  respondents.  The  appeUant,  as  chief 
constahle  of  the  county  of  B.,  appealed. 

Held,  on  appeal,  that  the  orders  were  erroneous, 
and  judgment  must  go  for  the  appellant  in  both 
cases,  as  the  facts  did  not  disclose  such  demotic 
tion,  or  commencement  of  demolition,  puUing 
down,  or  destruction,  whoUy  or  in  part,  as  was 
felonious  within  7^8  Geo.  4,  c.  81,  s.  2;  and 
further  that  the  theft  of  goods  did  not  bring  the 
injury  to  the  house  witMn  the  statute. 

Thise  two  oases  were  stated  nnder  20  A  21  Yiot 

a  48  aod  42  A^  43  Yiot.  a  49, 8.88,  and  the  material 

&otB  were  as  foilows  : 

1.  On  the  2nd  daj  oE  April  1880  a  poU  was 
taken  for  the  eleotion  of  a  member  for  the  Parlia- 
mentary borough  of  Great  Marlow,  and  the  decla- 
ration of  snoh  poll  took  plaoe  about  six  o'dook  p.m. 
Colonel  Wmiams  was  clnly  eleoted. 

2.  The  bead-qnarters  of  Colonel  Williams  were 
at  the  Crown  Hotel,  whioh  faoes  the  High-street 
ol  Great  Marlow. 

3.  Shortly  after  six  o'olook  in  the  eyeninff  afore- 
said, a  crowd  collected  in  front  of  the  said  hotel 
in  which  Colonel  Williams  then  was,  and  began 
breaking  the  windows  of  the  hotel. 

4.  Thev  broke  eXL  the  windows  in  front  of  the 
said  hotel,  and  several  of  the  firames,  with  stones 
and  brickbats  which  were  freely  ased.  A  ladder 
which  was  resting  against  the  mmt  c^  the  hotel, 
the  mob  drove  tnrongh  the  windows  with  such 
force  that  it  damaged  bhe  inside  wall  of  one  of  the 
rooms  made  of  laUk  and  plaster ;  the  front  rooms 
of  the  hotel  were  made  a  wreck. 

5.  The  mob  charged  the  gates  leading  into  the 
hotel,  which  were  shut  with  difficulty  and  barri- 
oaded;  a  considerable  number  of  persons  were 
inside  the  house  prepared  to  resist  a  forcible  entry. 
The  police  outside,  m  number  about  twenty-siz, 


seemed  unable  to  stop  the  rioting,  and  several 
special  constables  were  sworn  in. 

6.  Some  of  the  mob  said  fliey  would  bum  down 
the  hotel,  and  that  the  town  should  be  worse  than 
Sodom  and  Gk>morrah. 

7.  Hie  mob  tore  down  a  lamp  fixed  into  the  wall 
of  the  house  of  the  respondent  Foottit,  situate 
about  twenty  yards  from  the  Crown  Hotel,  and 
with  stones  broke  the  windows  of  such  house,  and 
injured  the  slates  and  maaoniy,  as  well  as  some 
iron  shutters.  ^ 

12.  Above  ninety  houses  in  the  town  were 
similarly  attacked,  and  in  part  destroyed,  and  the 
work  of  destruction  continued  without  intermis- 
sion until  the  rioters  were  charged  when  attacking 
the  house  of  a  Mr.  Hammond  Chambers,  who  him- 
self detected  a  rioter  in  the  act  of  heaving  a  paving 
stone  at  his  door  when  he  came  up  with  the 
police. 

18.  About  nine  p.m.  on  the  same  evening  the  Blot 
Act  was  read  by  Mr  Somers  Cocks,  a  county 
magistrate,  and  special  constables  were  sworn  in, 
who  with  a  force  of  county  police,  about  twenty 
minutes  alter  the  Act  had  becoi  read,  charged  and 
dispersed  the  rioters  when  attacking  the  house  ol 
the  said  Mr.  Hammond  Chambers.  One  of  the 
mob  said  he  would  use  a  bludgeon  he  had  in  his 
hand,  and  break  any  policeman's  nead  that  touched 
him.  Some  of  the  police  were  ixyured,  and  one 
man  taken  away  insensible. 

14.  After  the  oommenoement  of  the  riot  and 
prior  to  the  reading  of  the  Biot  Aot»  the  house  of 
the  respondent  Hankin,  situate  in  High-street^ 
Great  Marlow»  in  which  he  then  carried  on  the 
business  of  a  tobacconist,  was  attacked  by  the 
mob,  and  one  of  the  inner  walls  was  dami^ged  by 
a  stone  which  passed  through  one  of  the  windows. 
The  mob  were  riotously  and  tumultuously  as- 
sembled together. 

15.  The  mob  on  this  occasion  stole  from  the 
window  of  the  shop  of  the  respondent  Hankin 
goods  of  the  value  of  2Z.  One  of  the  mob  said 
whilst  the  house  was  being  wrecked,  "  All  I  want 
is  the  tobacco  and  cioars." 

16.  It  was  proved  to  the  satis&ction  of  the 
justices  that  the  respondent  Foottit  suffered 
damage  from  the  rioters  during  the  riot  to  the 
extent  of  161. 

It  was  contended  upon  the  above  evidence  on 
the  part  of  the  appellant  before  the  justices  at  the 
heanng  that  the  nouses  of  the  respondents  Foottit 
and  Hankin  had  not  been  feloniously  demolished, 
pulled  down,  or  destroyed,  wholly  or  in  part, 
within  the  meaning  of  7  &  8  Geo.  4,  c.  81,  s.  2. 

The  justices,  however,  taking  into  consideration 
the  ilBbots  and  ciroumstances  of  the  riot,  were  of 
opinion  that  the  houses  of  the  respondents  Foottit 
and  Hanldn  had  been  felonioiuly  demolished, 
pulled  down,  or  destroyed  in  part  by  persons 
riotously  and  tumultuously  assembled  together, 
and  they  accordingly  made  two  orders  on  the 
county  treasurer :  the  first  to  the  effect  that  the 
said  sum  of  161.  should  be  paid  to  the  respondent 
Foottit  for  the  damage  committed  as  afore- 
said, and  also  the  sum  of  52. 17a.  2d.  costs,  making 
in  the  whole  211. 17s.  2d. ;  the  second,  to  the  effect 
that  a  sum  of  4Z.  should  be  paid  to  the  respondent 
Hankin  for  the  damage  committed  as  aforesaid, 
and  also  the  sum  of  32.  IBs.  costs,  making  in  the 
whole  the  sum  of  71. 18a. 

The  questions  for  the  opinion  of  the  court  were : 
1.  Whether  the  houses  of  the  respondents  Foottit 
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and  Hanlrin  were  feloiaioasly  demolished,  pulled 
down,  or  destroyed  whoUy  or  in  part  witiiin  the 
meaning  of  the  statute  7  &  8  Geo.  4,  o.  31,  s.  2. 
2.  Whether  the  orders  were  properly  made. 

The  town  of  Great  Mifflow  is  within  the 
hundred  of  Desborough,  in  the  county  of  Buddn^- 
ham,  and  the  appellant  in  the  case,  Oapt.  Tyrwhitt 
Drake,  is  the  (mief  constable  of  the  oounty  of 
Buckingham,  to  whom  notice  was  given  by  the 
respondents,  under  7  &  8  Geo.  4,  c.  31,  s.  8,  and 
32  &  33  Yict.  c.  47,  s.  5,  that  thev  intended  to 
claim  compensation  from  the  inhaoitants  of  the 
hundred  of  Desborough  for  the  damage  mentioned 
in  the  above-stated  case. 

By  1  Geo.  1,  st.  2,  c.  5,  s.  1 : 

If  any  persons  to  the  nninber  of  twelve  or  more,  being 
nnlawfnlly,  liotoiuhr,  and  tnmnltnondy  aasembled  to- 
gether, to  the  distnrbanoe  of  the  pnblic  peaoe,  and  being 
required  and  commanded  by  ajiy  one  or  more  jnstice  or 
jnstioes-  of  the  peaoe,  or  by  the  sheriif  of  the  QOTatVf  or 
his  nnder-eheriif,  or  by  the  mayor,  bailiff  or  bailiffs,  or 
other  head  officer,  or  jnstioe  of  tiie  peaoe  of  any  oity  or 
town  corporate,  where  inoh  aesembly  shall  be  by  pro- 
olamation  to  be  made  in  the  kinff's  name,  in  the  form 
hereinafter  directed,  to  disDerse  tnemselves,  and  peace- 
ably to  depart  to  weir  habitationa,  or  to  their  lawful 
bnainess,  snail,  to  the  number  of  twelve  or  more  (not- 
withstanding snoh  proclamation  made)  nnlawfmly, 
ziotooaly,  and  tomnltaonsly  remain  or  continue  together 
by  the  spaoe  of  one  hour  after  snoh  command  or  request 
xmide  by  proclamation,  then  such  continning  together  to 
the  number  of  twelve  or  more,  after  such  command  or 
request  made  by  proclfunation.  shajl  be  adjudged  felony 
without  benefit  of  clergy,  ana  the  offenders  shall  be  ad- 
judged felons  and  shall  suffer  death  as  in  case  of  felony 
without  benefit  of  clergy. 

By  sect.  4 : 

If  any  persons  unlawfully,  riotously,  and  tumultuously 
assembled  together  to  the  disturbance  of  the  public 
peace,  shall  unlawfully  and  with  force  demolish  or  pull 
down,  or  begin  to  demolish  or  puU  down,  any  church  or 
chapel,  or  any  building  for  religious  worship,  or  any 
dwelling-house,  bam,  stable,  or  other  outhouse,  that 
then  every  such  demolishing,  or  pulling  down,  or  be- 
ffinning  to  demolish  or  puU  down,  shul  be  adjudged 
felony  witiiout  benefit  of  clergy. 

By  sect.  6 : 

If  any  such  church  or  chapel,  or  any  such  building  for 
religious  worship,  or  any  such  dwellin^house,  bam, 
stable,  or  other  outhouse.  shiUl  be  demolished  or  pulled 
down  whoUy  or  in  part,  oy  any  persons  so  unlawfully, 
riotously,  ajid  tumultuously  assembled,  that  then,  in  case 
such  church,  chapel,  Ao.,  shall  be  out  of  any  city  or 
town  that  is  either  a  county  of  itself,  or  is  not  within 
any  hundred,  the  inhabitants  of  the  hundred  in  which 
such  damage  shall  be  done  shall  be  liable  to  ^eld 
damages  to  tiie  person  or  persons  injured  and  damnified 
by  such  demolishing  or  pulling  down  wholly  or  in  part, 
and  such  damages  shaU  and  may  be  recovered  by 
action  to  be  brought  in  any  of  His  Majesty's  courts  at 
Westminster. 

By  7  &  8  Geo.  4,  c.  27,  s.  1 : 

So  much  of  an  Act  passed  in  the  first  year  of  King 
George  the  First,  intituled  "An  Act  for  preventing 
tumults  and  riotous  assemblies,  and  for  the  more  speedy 
and  effectual  punishing  the  rioters,"  is  repealed,  as 
relates  to  any  rioters  demolishing  or  pulling  down^  or 
beginning  todemolish  or  pull  down,  any  of  the  buildings 
therein  mentioned,  and  to  the  liabilily  of  the  inhabitants 
of  the  hundred,  dty,  or  town,  in  which  the  damage  shall 
be  done,  to  yield  damages  to  the  party  injured. 

By  7  &  8  Geo.  4,  c.  30,  s.  8 : 

If  any  persons  riotously  and  tumultuously  assembled 
together  to  the  disturbance  of  the  public  peace,  shall  un- 
lawfully and  witii  force  demolish,  pull  down,  or  destroy,  or 
begin  to  demolish,  null  down,  or  destroy,  any  church  or 
chapel,  &c.,  or  any  nouse^  stable,  coach-house,  outhouse, 
warehouse,  office,  shop,  mill,  malt-house,  hop-oast, bam  or 


granary,  or  any  building  or  erection  used  in  canying  on 
any  trade  or  manufacture,  or  any  branch  thereof,  or  any 
machineiy,  whether  fizea  or  movable,  prepared  for  or 
employed  in  any  manufacture  ....  or  any  staith, 
bujiding,  or  erection  used  in  oonducting  the  busiimi 
of  any  mino;  or  any  bridge,  waggonway,  or  trunk  for 
oonyeving  mmerals  from  any  mine,  every  such  offender 
shall  he  guilty  of  felony,  and,  being  convicted  thereof, 
shall  suffer  death  as  a  felon. 

By  sect.  24: 

If  any  persons  shall  wilfully  or  malicioualy  commit 
any  damage,  injury,  or  spoil  to  or  upon  any  real  or  pe^ 
Bonal  property  whatsoever,  eitiier  of  a  public  or  priTate 
nature,  for  which  no  remedy  or  punismnent  is  herein- 
before provided,  every  such  person  being  oonTioted 
thereof  before  a  justice  of  the  peaoe,  shall  forfeit  and 
pay  such  sum  of  money  as  shall  appear  to  the  justice  to 
oe  a  reasonable  compensation  for  the  damage,  Ac.,  bo 
committed,  not  exceeding  the  sum  of  five  pounds. 

By  7&8Geo.  4,0.31,  S.2: 

If  any  church  or  chapel,  &o.,  or  any  house,  stable, 
coach-house,  outhouse,  warehouse,  office,  shop,  mill,  hop- 
oast,  bam,  or  granary,  or  any  building  or  erection  used 
in  carrying  on  any  trade  or  manufacture,  or  branch 
thereof,  or  any  machinery,  whetiier  fixed  or  movable, 
prepared  for  or  employed  m  any  manufacture,  or  in  anj 
branch  therefore,  or  any  steam-engine  or  other  engine  for 
sinking,  draining,  or  working  anr  mine,  &c.,  A,o.,  Bball 
be  feloniously  demolished,  puUed  down,  or  destroyed, 
whoUv  or  in  part,  by  any  persons  riotously  and  tumul- 
tuously assembled  rogetner,  in  every  such  case  the 
inhabitants  of  the  hundred,  wapentake,  ward,  or  other 
district  in  the  nature  of  a  hundzed,  by  whatever  name  it 
shall  be  denominated,  in  which  axiy  of  the  said  offences 
shall  be  committed,  shall  be  liable  to  yield  full  com- 
pensation to  the  person  or  persons  damnified  by  the 
offexice,  not  only  for  the  damage  so  done  to  the  suojeoti 
hereinbefore  enumerated,  but  also  for  any  damage  whibh 
may  at  the  same  time  be  done  by  any  sudh  offenders  to 
any  fixture,  or  furniture,  or  goods  wh&tever,  in  any  sooh 
church,  chapel,  house,  or  other  of  the  buildings  or  erec- 
tions aforesaid. 

By  24  &  25  Yict.  o.  97,  s.  11 : 

If  any  persons^  riotously  and  tumultuously  assembled 
together  to  the  disturbance  of  the  public  peaoe,  shall  un- 
lawfully and  with  force  demolish,  or  pull  do;vni,  or  destrov, 
or  begnn  to  demoUsh,  pull  down,  or  destroy,  any  churoh, 
chapel,  meeting-house,  or  other  place  of  divine  worship, 
or  any  house,  stable,  coach-house,  outhouse,  warehouse, 
office,  shop,  mill,  nuJt-house,  hop-oast,  bam,  granary, 
shed,  hovel,  or  fold,  or  any  building  or  erection  used  m 
farming  land,  or  in  carrying  on  any  traide  or  manufiaotore 
or  any  oranch  thereof,  or  any  buildinff  otiier  than  such  as 
are  in  this  section  before  mentioneo,  belonging  to  the 
Queen,  or  to  any  oounty,  ridhig,  division,  city,  borough, 
&Q.f  or  any  machinery,  whether  fixed  or  movable,  pre- 
pared for  or  employed  in  any  manufacture  or  in  anj 
branch  thereof,  or  any  steam-engine  or  other  engine  for 
sinking,  working,  &o..  any  mine,  Ibc,  every  such  offender 
shall  be  guilty  of  felony,  and  being  oonvioted  thereof, 
shall  be  liable  at  the  discretion  of  the  oourt  to  be  kept  in 
penal  servitude  for  Ufe,  Ao. 

By  sect.  12  : 

If  any  persons,  riotously  and  tumultuously  assembled 
toeether  to  the  disturbance  of  the  public  peaoe,  shsll 
unlawfully  and  with  force  injure  or  damage  any  snch 
church,  chapelj  meetinff-house,  place  of  divme  worship, 
house,  &c.,  ae  is  in  the  last  preceding  seotion  mentioned, 
every  such  offender  shall  be  guilty  of  a  misdemeanoor, 
and  Doing  convicted  thereof  shall  be  liable,  at  the  diMre- 
tion  of  the  court,  to  be  kept  in  penal  servitude  for  any 
term  not  exoeeding  seven  years,  Ao, 

Bulw&Tf  Q.O.  {Bullock  with  him)  for  the  appel- 
lant hundred. — In  neither  of  these  cases  is  the 
hundred  liable  for  the  damaoe  done  by  die  mob  at 
the  Great  Marlow  election.  By  7  A  8  Geo.  4,cSh 
s.  2,  a  house  or  building  must  be  felonioosly 
demolished,  pulled  down,  or  destroyed,  wholly  or 
in  part,  and  the  question  here  is  whether  there 
I  has  been  such  felonious  demolition.    I  coBteod 
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that  the  case  does  not  disoloee  any  snoh  f  elonions 
demolition  on  the  part  of  the  mob.  In  Eoottit'a 
case  they  broke  all  his  windows,  and  palled  down 
a  lamp,  and  injured  his  roof  with  stones.  In 
Hankin's  case,  which  is  very  similar  to  that  of 
Foottit's,  there  was  a  stealing  of  his  tobacco  on  the 
part  of  some  of  these  rioters,  but  this  felonious 
act  does  not  make  their  attack  upon  his  premises 
snch  a  felonious  destruction  or  demolition  as  is 
contemplated  bj  the  Acts  of  Parliament  dealing 
with  this  question.  The  intent  of  the  mob  is  the 
extent  of  the  liability  of  the  hundred  in  these 


Lord  King  y,.  Chambers,  4  Camp.  877 ; 
fiofitpMm  T.  Chambers,  4  Camp.  221 ; 
SeidY.  Clarice,  7  T.  Bep.  496 ; 
Biirrows  v.  Wright,  1  East,  615 ; 
Beg,  T.  Adams,  1  Cf.  &  M.  299 ; 
Beasv.  Price,  6  C.  &  P.  610 ; 
Bex  T.  Thomas,  4  C.  &  P.  287. 

PfATHSW,  J. — ^The  felonious  intention  appears  to 
depend  upon  whether  the  rioters  intendea  to  pull 
down  or  not.  Is  there  any  definition  of  the  word 
felonious  in  these  Acts  P]  The  felonious  intention 
of  demolishing  a  part  is  only  present  if  the  inten- 
tion on  the  part  of  the  mob  is  to  destroy  the 
whole.  [LiNDLiT,  J.— The  Act  of  1  Geo.  1,  st.  2. 
G.  5,  makes  the  assembling  and  rioting  felonious, 
and  sect.  4  of  that  Act  supplies  us  with  the 
nearest  approach  to  a  definition.]  Beg,  v.  HoioeU 
(9  C.  &  P.  437)  is  also  in  point. 

Chrc^am  (Hammond  0hamher9  with  him)  for  the 
respondents. — The  magistrates  were  right  in 
making  their  order,  and  the  court  cannot  now  go 
into  the  question  of  fact,  but  only  of  law  as  to 
whether  the  magistrates  were  right  or  wrons  in 
law  in  arriving  at  t^e  decision  at  which  they  did. 
Although  the  mob  did  not  demolish  the  whole  of 
the  houses  in  these  two  cases,  vet  if  any  part  has 
been  destroyed  I  maintain  such  destruction  to  be 
felonious.  Indeed,  in  Hankin's  case  the  rioters 
were  avowedly  breaking  in  to  steal  his  goods.  If 
a  judge  hdd  been  trying  these  men,  could  it  be 
said  uiat  there  was  no  evidence  of  a  felonious 
breaking  in  and  intent  to  destrov  the  property. 
In  the  case  of  Beg.  v.  Howell  (uoi  sup.),  all  the 
rioters  wore  convicted  except  Wilkes ;  but  if  this 
question  is  one  of  law  for  the  judge  alone,  and  not 
of  fact  as  well,  nothing  would  have  been  left  to 
the  jury.^  All  the  cases  cited  show  that  it  was  left 
to  the  jury  to  say  aye  or  no,  was  there  any 
felonious  demolition,  either  in  whole  or  in  part, 
by  the  riotous  mobP  I  contend  that  there  is 
cogent  evidence  in  these  two  oases  thab  the  rioters 
haa  a  felonious  intent  to  destroy  and  demolish  the 
houses  which  they  attacked. 

Bulwer  in  reply. — There  was  no  felonious 
damage  done  after  the  reading  of  the  Biot  Act. 
[LiNDLBT,  J. — Oan  any  demolition  be  felonious 
within  the  statute  nnless  the  Biot  Act  be  read  P] 
Certainly  not,  and  it  is  not  a  felony  within  the 
meanine  of  these  statutes  to  pull  down  a  house 
before  that  Act  has  been  read. 

Owr,  adv.  vuU, 

Ma/reh  24. — Lindlbt,  J. — ^These  two  cases  raise 
an  important  question  with  regard  to  the  liability 
of  the  hundred  to  make  good  the  damage 
sustained  by  Mr.  Foottit  and  Mr.  Hankin  re- 
spectively, in  consequence  of  their  houses  having 
been  more  or  less  demolished  or  injured,  or 
wrecked  after  an  election  of  a  member  of  Parlia* 


ment.  In  point  of  fact,  there  were  election  riots, 
and  the  injuries  done  to  the  houses  of  these 
gentlemen  were  considerable.  In  Footitt's  case 
there  was  no  felony  committed  unless  the  distur- 
bance of  his  house  amounted  to  a  felony.  In  the 
case  of  Hankin,  who  appears  to  have  been  a 
tobacconist,  some  of  his  tobacco  was  stolen  after 
his  house  was  more  or  less  broken  into  oi^  de- 
stroyed. That  is  the  distinguishing  feature  be- 
tween the  two  cases ;  and  now  we  have  to  consider 
whether  the  hundred  is  liable  for  the  damage  so 
done.  The  destruction  in  both  cases  was  before 
the  Biot  Act  was  read :  the  destruction  began  at 
six  o'clock  in  the  evening,  .and  these  acts  of 
violence  were  committed  between  six  and  nine, 
and  not  until  nine  o'clock  was  the  Biot  Act  read. 
By  7  &  8  Geo.  4,  o.  30,  s.  8,  if  any  persons 
riotously  and  tumultuously  assembling  together 
for  the  disturbance  of  the  public  peace  shall  un- 
lawfully and  with  force  demolish  or  pull  down,  or 
destroy  any  church  or  chapel,  or  "any  house," 
and  so  on,  shall  be  convicted  of  felon^^.  That  is 
a  section  it  is  important  to  bear  in  mind  in  con- 
sidering the  statute  which  throws  the  damage 
upon  the  hundred,  and  this  statute  is  7  &  8  Geo. 
4,  c.  81.  By  sect.  2  of  that  statute  it  is  enacted 
that  if  any  cmurch  or  chapel  for  religious  worship, 
or  "  any  house  "  shall  be  feloniously  demolished, 
pulled  down,  or  destroyed,  wholly  or  in  part,  by 
any  persons  riotously  and  tumultuously  assem- 
bling together,  in  everv  such  case  the  inhabitants 
of  the  hundred,  ^.,  shall  be  liable  to  make  com- 
pensation. Under  that  section  these  proceedings 
Defore  the  magistrates  were  taken,  and  we  have 
to  consider  the  true  construction  of  the  words 
"any  house  shall  be  feloniously  demolished, 
pulled  down,  or  destroyed."  It  is  stated,  and  it  is 
beyond  controversy  in  this  case,  that  there  were 
people  who  were  riotously  and  tumultuously 
assembled.  The  question  now  is,  what  is  the 
meaning  of  the  expression  "  feloniously  demolish, 

SuU  down,  or  destroy  P"  For  the  purpose  of 
etermining  the  true  construction  of  sect.  2  of 
7^8  G^.  4,  c.  81,  regard  must  be  had  to  the 
history  of  the  Acts  of  this  character  beginning 
with  &e  Biot  Act  of  1  Geo.  1,  st.  2,  c.  5.  This 
Act  contains  three  sections  of  importance,  the  first, 
the  fourth,  and  the  sixth.  Sect  1  made  it  a  felony, 
if  persons,  I  think  twelve  or  more,  were  riotously 
assembled  and  refused  to  disperse  for  an  hour 
after  the  reading  of  the  Biot  Act.  Sect.  4  made 
it  a  felony  for  persons  tumultuously  assembled  to 
demolish  or  pull  down  a  house.  Sect.  6  made  the 
hundred  liable  for  injury  done  to  houses  which 
were  so  demolished  or  destroyed.  It  was  decided 
under  that  Act,  and  it  becomes  important  to  con- 
sider the  deci>^ons,  that  there  was  no  liability  on 
the  part  of  iLe  hundred  to  make  good  damage 
done  to  houses  under  that  Act,  unless  the  houses 
were  feloniously  demolished  under  sect.  4,  and 
that  was  so  decided  by  Beid  v.  OUxrke  {uln  sttp.). 
Then  it  was  decided  further  that  there  was  no 
destruction  or  demolition  under  sect.  4  which 
amounted  to  a  felony  under  the  Biot  Act,  unless 
there  was  a  total  destruction,  or  unless  there  was 
the  beginning  of  a  total  destruction;  that  is  to 
say,  unless  there  was  some  intent  or  purpose  to 
destroy  the  house;  and  the  cases  come  to  this, 
that  if  the  mob  attacked  the  houses  for  the  pur- 
pose of  maliciously  injuring  them  and  not  destroy- 
ing them,  and  with  no  purpose  to  destroy,  but 
breaking  the  windows  and  smashing  the  doors. 
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that  alone  was  not  onlj  no  destraction,  and  no 
commenoement  of  destmotioni  bat  it  was  not  an 
offence  at  all  within  the  Act,  unless  there  was 
something  more  to  show  that  they  intended  to 
destroy,  and  if  they  left  the  house  when  they 
might  have  destroyed  it,  but  did  not,  without 
being  prevented  by  the  police  or  anything  of  that 
kind;  the  case  was  held  not  to  come  within  sect.  4, 
that  is  to  say,  it  was  held  there  was  no  felonious 
attack  upon  the  house;  but  if,  on  the  other  hand, 
they  were  proceeding  to  demolish  it,  and  the  evi- 
dence would  have  warranted  the  inference  that 
they  would  have  demolished  it  if  not  prevented, 
it  was  a  commencement  to  demolish  or  destroy. 
That  is  how  the  law  stood  under  1  Gfeo.  1,  c.  5. 
The  statute  of  7  A  8  Geo.  4,  c.  27,  contains  three 
sections  which  are  material.  This  enactment 
repealed  both  the  4th  and  6th  sections  of  the  Biot 
Act ;  that  is  to  say,  it  repealed  that  section  which 
made  the  demolition  of  the  house  felonious,  and  it 
repealed  that  section  which  thx«w  upon  the 
hundred  the  liability  to  compensate  people  who 
were^  injured  hj  that  whi<ui  amounted  to  a 
felonious  demolition  or  destruction  under  sect.  4. 
Another  Act  (7^8  Geo.  4,  c.  80)  re-enacted  in 
substance  sect.  4  of  the  Biot  Act.  I  read  sect,  8 
just  now,  so  that  when  we  come  to  the  statutes 
under  which  these  proceedings  are  taken  we  find 
there  was  a  provision,  namely,  7  A  8  Geo.  4,  c.  80, 
s.  8,  which  niade  the  destruction  of  the  house  or 
the  demolition  of  the  bouse  under  the  circum- 
stances mentioned  in  that  statute  felonious. 
There  was  also,  and  it  is  important  to  bear  it  in 
mind,  another  sect.  (24)  in  the  same  Act 
which  related  to  malicious  injuries  to  property 
or  houses  as  distinguished  from  felonious  destruc- 
tion or  demolition.  Then  comes  the  next  statute, 
7  A  8  Geo.  4,  c,  81,  s.  2,  which  re-enacted  in 
substance  the  repealed  sect  6  of  the  Biot  Act,  and 
it  comes  to  this,  that  the  joint  effect  of  7  A  8 
Geo.  4,  c.  80,  s.  8,  and  of  7  A  8  Geo.  4,  c.  81, 
s.  2,  repealed  sects,  i  and  6  of  the  Biot  Act  of 
Geo.  1.  Now  in  that  state  of  the  law  there  was  a 
series  of  decisions  which  are  very  important,  and 
they  all  seem  to  me  to  establish  the  same  point  or 
illustrate  it.  The  first  was  Lord  King  v. 
Ohambera  (ubi  wp.);  the  next  is  JB«b  v.  Thomas 
(j*^  eup.) ;  the  next  ia  Beos  r.  Price  {ubi  8up.) ; 
the  next  is  Bw  v.  BaU,  6  0.  A  P.  829 ;  the  next  is 
Beg.  V.  HoweU  {ubi  eup,) ;  the  next  Beg,  v.  Adame 
(tt6j  sup,),  which  was  decided  on  sect.  8  of 
7  A  8  Gea  4,  o.  80,  which  is  the  section  to  which 
I  have  alluded,  not  the  section  under  which  the 
hundred  is  liable,  but  the  section  which  makes 
the  destruction  of  a  house  felonious  in  certain 
^^ts.  Now  the  construction  put  upon  7  A  8 
Geo.  4,  c.  80,  s.  8,  in  all  these  casM  is  tne  same  as 
has  been  put  upon  sect.  4  of  the  Biot  Act,  and 
comes  to  this,  that  there  is  no  felony  committed 
under  7  A  8  Geo.  4,  c.  30,  s.  8,  unless  there  was 
demolition  or  destruction  or  the  commencement 
of  a  demolition  or  destruction,  the  purpose  being 
to  effect  a  complete  demolition  and  destruction  u 
there  was  no  interruption,  lliat  being  the  case,  we 
pass  on  now  to  the  statute  law  which  was  in 
force  when  this  particular  riot  took  place.  The 
statute  in  question  is  24  A  25  Yiot.  a  97.  By 
Mot.  11  (which  has  in  substance  repealed  7  A  8 
Geo.  4,  c.  80,  s.  8,  and  relates  to  tne  felonious 
demolition  or  destruction  c^  the  houses),  and 
sect.  12,  which  relates  to  malicious  injuries  and 
damage  to  house,  if  there   is  a  demolition   or 


destruction  or  the  commencement  of  a 
or  destruction  such  as  is  mentioned  in  sect.  11,  it  is 
felonious  by  the  Act ;  if  it  is  short  of  that — if  it 
is  injury  or  damage— no  demolition  or  destrucv 
tion  or  any  intent  or  purpose  to  demolish  or 
destroy— the  offence  is  a  misdemeanour  under 
sect.  12,  but  not  a  felony  under  sect  11.  Now 
oonsideied  with  that  the  difficulty  seems  to 
vanish.  We  have  now  to  apply  that  state  of  the 
law  to  7  A  8  Geo.  4,  a  81,  which  throws  upon 
the  hundred  the  liability  to  make  oompensation. 
The  languM»  hero  is,  as  I  have  said  beforo,  "if 
any  bouse,'^  will  read  it  short, "  shall  be  feloniously 
demolished,  pulled  down,  or  destroyed  whcdly  or  in 
part.'*  Now  I  cannot  do  better  than  reaa  these 
words  by  the  light  of  the  history  of  the  enact- 
ments, and  the  light  of  the  construction  whicn 
has  been  put  upon  similar  enactments  in 
similar  cases,  and  it  seems  to  me  in  neither  of 
the  present  cases  b^oro  us  was  there  any  demdi- 
tion  or  commencement  of  demolition,  pulling  down 
or  destruction,  wholly  or  in  part,  which  is  felonious 
within  the  meaning  of  the  2nd  section  of  7  A  8  Geo.  4^ 
a  81.  In  Foottit's  case  thero  was  really  nothing 
but  the  injury  to  the  houso ;  that  there  was  a  mis- 
demeanour in  the  sense  of  nu^dous  injury  within 
24r  A  25  Yiot.  c.  97,  s.  12,  is  plain  enough,  but  that 
is  not  a  felonious  demolition  or  destruction,  in 
whole  or  in  part,  within  the  meaning  of  these 
words.  In  Hankin's  case  t^e  condusion  is  the 
same,  notwithstanding  the  felony,  notwithstanding 
that  after  the  place  was  brokfm  open-— thero  being 
no  intent  to  destroy,  or  anything  of  i^bat  kind- 
some  of  the  mob  stole  some  tobacco ;  but  that  does 
not  make  the  demolition  or  destruction,  in  whde 
or  in  part,  within  7  A  8  (}eo.  4,  o.  81,  s.  2.  lit 
appears  to  me,  therefore,  the  justices*  took  an 
erroneous  view,  and  that  when  the  case  is  properiy 
understood,  and  the  law  is  properly  nnderstooo, 
thero  was  no  evidence  to  go  to  tne  jury — ^for  that 
is  the  proper  test  of  the  whole  matier— of  there 
being  a  felonious  destruction,  in  whole  or  part 
The  magistrates  have  stated  the  foots,  and  they 
drew  the  inference  that  there  was  such  a  destrno- 
tion  as  amounted  to  a  felony,  and  they  therefore 
made  the  orders  upon  the  'hundred.  I  am  of 
opinion  that  those  orden  were  erroneous,  and  that 
judgment  must  be  for  the  appellant  in  both 


Mathbw,  J. — ^I  agree. 

Solicitors  for  the  appellants.  King  and  WMHUnt 
for.  Ba/ynes,  Aylesbury. 

Solidtors  for  the  respoadents,  John  Bawson, 
Great  Marlow.  .^_ 

June  I  and  2, 1881. 
(Before  OoLimiDOB,  0. J.,  Mahistt  and  Bowiv,  JJ.) 

BeO.  V,  HOLL  AHD  OTHXBS.  (a) 

ParUamentanj  eleeHons—Oorrupi  praekees—SleO' 
tion  Oomwiesioners — UnsaHsfadory  answer  of 
untness^Befusal  of  Oommissum^rs  to  giae  oarli- 
iUaie  of  indemmty  to  untnese-^Mand/aMut^ 
26  ^  27  Viet,  c.  29,  s.  7. 

Wh^e  Oomfinseionere  appointed  to  inqwire  uUo 
corrupt  practices  aUeged  to  have  taken  tftoM  «< 
elections  refuse  to  give  a  certificate  qfindsmaUf 
to  a  witness  eatamined  by  them  in  connection  wiA 
such  corrupt  practices  on  the  ground  qf  his 
answers  bemg  unsaHsfactory,  ihe  court  wm  nti 
grani  a  writ  of  mandamus  to  them  to  do  JhtU 

(•)  Beporttd  by  W.  P.  BvnaLST,  Bui.,  BiRStleM*>LftV. 
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which  primd  facie  they  righHy  and  properly 
r^fiuedtodo. 

The  reepandenie  u>ere  Election  Oomfniaionere  op- 
pokUed  by  the  Queen  to  inqwure  into  corrupt 
VTOctioee  aUeged  to  hone  taken  place  in  the 
oarough  of  8.  The  awUcant  was  the  election 
cogent  of  the  two  Liberal  candidatee  at  the  election 
of  May  1880.  The  applicant  woe  eumnumed  ae 
a  witneee  before  tM  Oommiesionere  to  give 
evidence  ae  to  what  he  hnew  about  the  eledion 
mattere  in  the  borough  of  8.  In  the  cotvree  of 
hie  eoBamination  he  i0a«  aehed  certain  queetione 
cuto  a  bill  of  141.  cent  in  and  charged  by  him  to 
Sir  J.  (?.,  the  Liberal  candidate.  The  anewere 
he  gave  with  reference  to  thie  biU,  aeweUae  other 
mattere  connected  wUh  the  aldofion,  toare,  in  the 
opinion  of  the  Oommieeionere,  untrue  and  tm- 
eatiefactory ;  and  they,  reduced  him  a  certificate 
of  indatwniiy.  The  applicant  then  came  to  the 
court  for  a  writ  of  mandamus  to  issue  to  the 
eommnseioners  to  compel  them  to  grant  him  a 
certificate  on  the  ground  that  on  the  whole  he  had 
answered  truly,  and  that  the  anewere  were  to 
questions  wkid^  were  irrelevant  to  theinqtwry, 
A  rule  niei  was  granted. 

Heldf  on  the  argument,  that  the  court  wiU  not  inter* 
fere  by  the  writ  of  mandamus  to  compelthe  com* 
miesionere  to  grant  a  eertificcUe  of  indemnity, 
which  they  in  their  discretion  had  refused  to 
grant,  when  such  discretion  appeare  to  be  fairly 
and  properly  exercised. 

Beg.  V.  Price  (22  L.  T.  Bep.  N.  8.  12 ;  L.  Bep.  6 
Q.  B.  411)  distinguished. 

This  was  an  application  on  the  part  of  one 
Edwards,  the  Lioeral  agent  of  the  borough  of 
Sandwich  for  a  mandamue  to  compel  the  Gom- 
xnissioners  appointed  by  the  Queen  (Messrs.  W. 
H.  Holl,  Q.O.,  B.  E.  Turner,  and  F.  H.  Jeune)  to 
inquire  into  the  corrupt  practices  alleged  to  have 
been  committed  during  the  elections  in  the 
barouffh  of  Sandwich,  to  grant  him  a  certificate 
of  indemnity  under  26  &  27  Yict.  c.  29,  sect.  7. 
Hie  Commissioners  had  refused  him  their  certifi- 
cate on  the  ground  that  he  had  not  answered 
every  question  put  to  him,  which  might  criminate, 
or  tend  to  orimmate  him,  With  reference  to  {inter 
oHia)  a  bill  of  one  J.  M.  Brown. 

By  26  A  27  Yict  a  29,  s.  7 : 

No  penoa  who  is  called  as  a  witness  before  any 
election  oommittee,  or  ainr  oommisnonerB  appointed  in 
puTSoanoe  of  the  Act  of  the  Beasion,  holden  in  the  15th 
and  16ih  yearn  of  the  reign  of  her  present  Majesty, 
^tlniyfcai'  57,  ahaJl  be  excused  fzom  answering  any 
question  rdating  to  any  corrapt  practice  at,  or  connected 
with,  any  election  fonning  the  subject  of  inqniry  by  snoh 
oommittee  or  commissioners,  on  the  gfronnd  that  the 
answer  thereto  may  criminate  or  tend  to  criminate  him- 
self;  pioyided  always,  that  where  any  witness  shall 
answer  eyery  question  relating  to  the  matters  aforesaid 
whi<di  he  shall  be  required  by  snch  committee  or  com- 
miesioners  (as  the  case  may  be)  to  answer,  and  the 
answer  to  wnioh  may  criminato,  or  tend  to  criminato,  he 
shall  be  entitled  to  receive  from  the  committee,  under 
the  hand  of  their  derk,  or  from  the  commissionerB  under 
their  hands  (as  the  case  ma^r  be),  a  certifioato  stoting 
that  such  witoess  was,  upon  ms  examination,  required  by 
the  said  oommittee  or  commissioners  to  answer  questions 
or  a  question  relating  to  the  matters  aforesaid,  the 
answers  or  answer  to  which  criminated  or  tended  to 
criminate  him,  and  had  answered  all  such  ij^uestions  or 
such  jquestion;  and  if  any  information,  indictment,  or 
action  be  at  any  time  thereafter  pending  in  any  court 
against  sudh  witness  for  any  offence  under  the  Corrupt 
naotioes  Preyention  Acts,  for  which  he  might  haye  been 


prosecuted  or  proceeded  against  under  such  aoto,  com- 
mitted by  him  preriously  to  the  time  of  his  giying  his 
evidence,  and  at  or  in  relation  to  the  election  concerning 
or  in  relation  to  which  the  witness  may  have  been  so 
examined,  the  court  shall,  on  production  and  proof  of 
such  certificate,  etvy  the  proceedings  in  such  last- 
mentioned  informaticm,  indictment,  or  action,  and  may, 
at  its  discretion,  award  to  such  witoess  such  ooste  as  be 
may  have  been  put  to  in  such  information,  indictment, 
or  action;  provided  that  no  statement  made  by  anv 
person  in  answer  to  any  question  put  by  or  before  such 
election  committee  or  commissioners  snail,  except  in 
cases  of  indiotmente  for  perjury^  be  admissible  in  evidence 
in  any  proceeding,  civil  or  crimmal. 

A.  L.  Smith  (the  Attorney  Oeneral,  Sir  H.  James, 
Q.O.,  with  him)  showed  cause. — The  mandamus 
ought  not  to  be  allowed  to  go,  for  the  applicant  is 
not  entitled  to  his  certificate.  During  his  examina- 
tion he  endeavoured  to  hoodwink  the  Oommis- 
sioners  by  answers  misleading  and  untrue;  and  it 
was  only  when  the  untruth  of  his  answers  had 
been  discovered  that  he  attempted  to  ofTer  any  ez- 

?lanation,  and  his  explanations  were  disbelieved, 
'he  answers  under  sect.  7  of  26  &  27  Yict  a  29, 
must  either  criminate  or  tend  to  criminate  the 
witness,  which  would  have  been  the  case  if  the 
applicant  had  answered  truly,  but  thev  were  not 
trnly  answered.  A  witness  who  has  deliberately 
concealed  the  truth,  or  deliberately  spoken  an 
untruth,  is  surely  not  entitled  to  be  relieved  under 
the  Act,  when  on  the  discovery  of  the  untruth,  he 
attempts  to  make  a  clean  breast  of  the  whole 
transaction.  [CoIiBBIDOb,  G.  J. — The  argument  on 
behalf  of  Mr.  Edwards  seems  to  me  to  m  this.  A 
witness  may  tell  the  Commissioners  a  deliberate 
tissue  of  fiklsehoods,  trusting  that  the  witnesses 
who  could  disprove  them  are  being  kept  out  of 
the  way,  but  when  finding  that  they  are  forth- 
coming, may  come  forward  and  say,  *'  All  that  I 
told  you  before  was  false ;  but  now  the  truth  is 
out  I  may  as  well  acknowledge  it,"  and  yet  is 
entitled  to  his  certificate.  Bowen,  J. — I  think 
there  is  just  this  amount  of  colour  in  the  argu- 
ment of  the  other  side,  that  an  indictment  for 
perjury  could  not  be  sustained  on  an  answer 
aftierwards  corrected  or  explained.]  Quite  so,  if 
corrected  at  the  time ;  but  not,  as  in  this  case,  after 
a  long  interval  of  time.  The  object  of  the  Act  of 
1863  in  sending  down  inquiries  into  elections  is 
to  obtain  all  the  truth  about  them,  and  it  never 
could  have  been  intended  that  a  witness  should 
obtain  a  certificate  after  having  siven  deliberate 
fidse  answers.  Evorv  question  woud  not  have  beeoi 
answered  trvlj.  The  court  would  never  compel 
the  Commissioners  to  grant  the  certificate. 
[CoLiRiDGB,  C.J. — ^The  Commissioners  are  con- 
vinced that  the  applicant  has  not  answered  truly, 
and  they  would  make  a  return  to  that  effect  if  we 
granted  this  mandamyus.  Their  return  would  be 
traversed  and  tried  bv  a  jury,  and  if  the  jury 
found  against  them  they  would  have  judgment 
gainst  them.  Is  there  any  case  except  Meg.  v. 
Price,  the  Bridgwater  case  (22  L.  T.  Bep.  N.  S. 
12 ;  L.  Bep.  6  Q.  B.  4*11),  in  which  this  court  has 
granted  a  mandamus  to  the  Commissioners  to 
give  a  certificate  P]  No ;  it  was  refused  in  the 
Beverley  case  (not  reported),  and  the  judges  in 
the  latter  case  explain  why  they  granted  the  tikm- 
damus  in  the  Bridgwater  case;  it  was  because 
they  thought  the  applicant  in  the  latter  case  had 
had  a  difficulty  in  answering  the  questions  from 
the  manner  in  which  thej^  had  been  put  to  him. 
The  Act  rec^uires  the  witness  to  answer  truly 
every  question  ;  and  the  answers  show  that  the 
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applicant  did  not  answer  every  qaestdon  put  to 
him  by  the  OommiBsionen. 

Sir  /.  Holher,  Q.G.,  Meadows  White,  Q.G.  (0.  H. 
Anderion  with  them)«  in  support  of  the  role. — ^The 
applicant  is  entitled  to  the  writ  of  numdcunue,  and 
onght  to  be  protected  by  the  certificate  of  the 
Oommissioners.    The  Act  of  1863  is  to  be  liberally 
construed.    I  do  not  so  to  the  length  of  sayine 
that  where  a  witness  has  answered  nntruly,  and 
his  nntmth  is  fonnd  out,  the  Oommissioners  are 
bound  to  re-hear  him  in  order  to  enable  him  to 
teU  the  truth,  and  so  get  his  certificate,  because 
they  have  a  discietion  in  the  matter ;   but  here 
they  have  re-examined  the  applicant.    The  object 
of  tne  Act  was,  among  other  tnings,  to  encourage 
disdosure  as  to  corrupt  practices  at  elections ;  and 
I  contend  that  if  a  witness  tells  the  truth  as  to 
corrupt  practices,  whether  with  or  without  hesita- 
tion, at  once  or  afiier  some  interval  of  time,  though 
he  may  not  always  have  given  true  answers  as 
to  matters  not  connected  with  corrupt  practices,  he 
is  entitled  to  his  certificate.    The  applicant  did,  in 
his  examination  before  the  Oommissioners,  make 
full  disclosure  as  to  the  corrupt  practices  preva- 
lent at  Sandwich  and  Deal,  ana  had  disclosed 
numerous  acts  of  bribei^ ;   and  the  answers  to 
questions  for  which  he  is  refiised  the  certificate  do 
not  deal  with  corrupt  practices.    The  court  in  the 
Bridgwater  case  said  it  was  equally  a  question  of 
iaot  whether  a  witness  had  answered  or  whether 
he  had  answered  truly  P    [Oolbbidge,  O.J. — In  a 
sense  it  may  be,  but  not  in  the  ordinary  meaning 
of  words ;  because  if  a  witness  answers  there  is  no 
question  of  opinion  as  to  his  having  answered — it 
is  a  fact ;  but  as  to  whether  a  witness  has  answered 
truly  is  clearly  a  question  of  opinion.]     Is  not  a 
witness  entitled  to  have  it  tried   and    decided 
whether  he  has  answered  truly  P    He  may  have  so 
answered,  yet  his  certificate  may  be  refused.    In 
such  a  case,  as  in  the  Bridgwater  case,  the  witness 
is  entitled  to  his  mandamus.    The  answers  made 
by  the  witness  are  clearly  true  answers  within  the 
statute,  and  entitle  the  applicant  to  his  certificate, 
or,  at  any  rate,  to  have  the  question  tried  by  a 
jury,  if  he  can  make  out  a  prtmii/acte  case.    As  a 
matter  of  fact  they  do  not  relate  to  corrupt  prac- 
tices, thev  are  in  answer  to  questions  put  about  a 
bill  which  was  made  out  i^ter  the  election  was 
over ;  thus,  assuming  them  to  be  untrue,  they  are 
irrelevant  to  the  inquiry,  and  cannot  afPect  the 
witness's  right  to  a  certificate  for  having  answered 
truly  all  questions  concerned  with  corrupt  practices 
at  the  elections.    As  a  matter  of   fact,  ho  has 
answered  truly  even  these  questions.     He  has 
made  a  clean  oreast  of  the  whole  affair,  and  is 
entitled  to  his  certificate. 

OoLEBiDGE,  O.J. — In  this  case  if  a  written  judg- 
ment had  been  likely  to  bring  about  a  difierent 
result  to  that  at  which  we  have  arrived,  we  should 
have  taken  time  to  consider,  and  put  our  judgment 
into  writing ;  but  we  are  all  clearly  of  opinion  that 
a  case  to  which  I  will  shortly  allude  covers  this 
case  exactly.  We  concur  both  in  the  judgment 
delivered  in  that  case  and  in  the  reasons  which  led 
the  judges  to  that  decision.  This  is  an  application 
for  a  mcundamus  to  three  gentlemen,  who,  for  the 
purpose  of  this  case,  must  be  taken  to  continue  as 
such,  were  appointed  by  the  Queen  to  inquire  into 
the  elections  for  the  borough  of  Sandwich.  The 
statute  under  which  this  application  is  made  is 
26  &  27  Yict.  c.  29,  which  aJters  to  some  extent 


the  Act  of  15  &  16  Yict.  c.  57,  and  repeals  two 
sections  which  were  much  pressed  upon  us.    Our 
judgment  is  based  on  sect.  7  of  26  &  27  Yict.  o.  29. 
By  that  section  it  is  enacted  as  follows.    [His 
Lordship  here  read  the  section  from  the  com- 
mencement down  to,  **  and  had  answered  all  such 
questions  or  such  question."]    It  is  not  necessary 
to  pursue  the  section  further,  but  the  secticn 
makes  such  certificate  when  obtained  a  complete 
indemnity   M;ainst   all   proceedings   in   matters 
touohins  the  mquiry.  The  applicant,  Mr.  Edwards, 
was  calTed  before  the  Oommissioners.    He  was 
the   agent    for   one    of    the    great    parties   cf 
the  State  in  the  borough  of  Sandwich;  and  he 
had   been   mixed   up    with    the   Parliamentary 
electioDs  of  that  borough  for  many  years.    He  was 
examined  at  sreat  length  as  to  what  had  taken 
place  at  this  election,  both  on  his  own  behalf  and 
of  those  for  whom  he  had  acted  as  agent.    During 
this  examination  he  was  asked  certain  (questions 
as  to  a  bill  which  he  sent  in  to  Sir  Julian  Gdd- 
smid,  one  of  the  candidates,  which  purported  to 
contain  the  churge  made  by  one  Brown  for  his 
services  at  the  election.    The  bill  was  for  14L,  and 
it  was  suggested  that  the  person  who  had  made 
out  the  bul  had  made  an  extravagant  charfle. 
However,  the  examination  proceeded,  and  in  toe 
course  of  it   the   statement   was  niade  by  the 
applicant  to  the  effect  that  the  bill  was  a  proper 
and  fair  bfll,  and  Uie  amount  of  141.  was  a  proper 
sum  for  the  amount  of  work  done,  and  that  the 
person  who  purported  to  be  the  recipient  of  the 
money  charged  m  the  bill  had  received  the  money 
to  which  under  the  circumstances  he  was  justly 
entitled.  There  the  examination  ended,  and  rightly 
ended,  because  at  that  time  there  was  nothing  to 
show  that  the  charge  was  not  a  right  one,  or  that 
there  had  been  forgeiy  committed,  or  any  wrong- 
doing on  the  part  of  Mr.  Edwards ;  and,  but  from 
what  I  am  going  to  state,  this  impression  would 
have  lasted  to  the  present  time,  and  Mr.  Edwards 
would  probably  have  got  his  certificate.     Bat  I 
presume,  either  by  means  of  the  local  papers  or 
gossip,  what  Mr.  Edwards  had  said  of  the  142.  got 
well  known  in  the  neighbourhood  ;  and  Mr.  J.  M. 
Brown,  by  whom  the  work  was  said  to  have  been 
done,  heard  of  this  charge  which  he  was  supposed 
to  have  made,  and  was  indignant  at  the  imputa- 
tion, and  tendered  himself  to  the  Oommissioners 
to  give  evidence  on  the  matter,  and  stated  that  he 
haa  charged  only  41.,  and  not  142.     In  the  course 
of  his  evidence  he  further  stated  that  the  hand- 
writing on  the  receipt  was  not  his,  but  that  of  his 
son,  a  schoolmaster  at  Banstead,  and  that  42.  was 
all  that  he  had  charged  or  had  authorised  his  son 
to  charge  or  to  claim.     These  facte  also  got  into 
the  papers  or  became  known  through  local  gossip, 
and  were  conveyed  to  the   knowledge   of  ifr- 
Edwards,  who,  finding  the  matter  looking  rather 
serious,  writes  to  Mr.  Brown  sayine  that  there 
had  been  "  u  muddle  " — as  there  reuly  had  been 
— putting  this  gloss  upon  the  transaction,  i(  is 
true  you  did  charge  only  4Z.  for  the  work,  but  I  had 
done  at  home  some  work  of  the  same  sort,  which  you 
took  out  of  my  hands,  and  to  pay  myself,  or  for 
some  other  reason,  I  added  102.  to  your  bill,  and 
sent  it  in  as  your  bill  by  a  slight  alteration  of 
figures,  and  I  sent  it  to  Sir  Julian  Goldsmid,  not 
intending  to  pay  you  the  difference,  but  to  ke^  it 
myself.    This  letter  is  produced  by  Mr.  Brown, 
sen.,  and  Mr.  Edwards  is  called  upen  later  on  to 
explain  these  circumstances — whioK  according  to 
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the  argaments  addresBed  to  as,  are  to  be  Bapposed 
to  be  not  discreditable  acts — and   he  naaKes  a 
statement  to  the  effect  that  he  did  pat  the  flgare 
1  befare  the  4  and  inoar  the  extra  ezpenBes,  and 
he  ooold  say  no  more  aboat  it.     He  there  lets  the 
matter  stay,  calling  the  whole  transaction  '*  a  mere 
mistake."    Now,  the  Arst  contradiction  of  Mr. 
Edwards's  accoont  by  Mr.   Brown  takes  place 
on  the  sixth  day,  and  the  letter  addressed  to 
him  by  Mr.  Bdwards  was  prodaced  on  the  ninth 
day.    Mr.  Walter  Penfold  Brown,  the  son,  who 
harries  from  Banstead  to  Sandwich,  is  examined 
later  on  in  the  same  day,  and  says  that  he  had  a 
letter  from  his  &ther  telling  him  to  come  before 
the  Oomndssioners  and  explain  the  matter.    He 
stated  that  he  made  oat  the  bill  and  took  it  to  Mr. 
Edwards,  who  made  no  inqniries  aboat  it;   its 
amount  was  4H, ;  he  was  snre  it  was  41. ;  and  that 
he  had  received  no  intimation  of  the  increase  of 
the  bill ;  and  all  he  knows  is  that  he  shoald  not 
l^t   more   than   4Z.     On   the   next    day — that 
IB,  the  tenth  of  the  investlRation — ^when  yonng 
Mjt.    Brown   had    flone    back   to  his  scholastic 
dnties   at  Bansteard,  Mr.   Edwards   is   recalled 
and    re-examined   on    the    sabject;    and    one 
Hammond,  Mr.  Edwards's  clerk,  is  also  called 
to   explain   all  the   alterations.     He   recollects 
that  there  had  been  a  receipt  for  14L,  and  that  he 
had  given  sach  stamped  receipt  fbr  14L  to  Mr. 
Brown,  Jan.,  explaining  that  aU  the  141.  was  not  to 
be  paid  to  him,  bat  only  42.,  and  that  yoang  Mr. 
Brown  signed  it ;  and  he  goes  on  to  say  that  he 
had  retamed  this  receipt  to  Mr.  Brown,  sen.,  and 
not  Brown,  jan. — ^becaoBe  of  the  latter's  absence 
in  Snrrev — ''within  a  fortnight  or  three  weeks 
ago."     Now  we  know  what  that  may  mean,  a  few 
hoars  or  a  very  short  time  before  he  went  into 
coort.    These  statements  were  clearly  made  to 
give  a  coloorable  appearance  to  the  evidence  pre- 
vioasly   fl^ven   in   reference   to   this  particular 
matter.    Thereapon  old  Mr.  Brown  reappeurs,  and, 
thinking,  perhaps,  there  was  no  harm  in  his  son's 
giving  a  receipt  for  142.  when  he  only  received  42., 
while  the  others  charged  the  whole  bill  to  Sir 
Julian  Gk)ld8mid,  now  admits  that  he  had  received 
the  receipt  for  the  whole  amount.    He  is  asked 
where  is  the  receipt.   "  At  home,"  he  answers.  He 
does  not,  however,  suggest  its  prodaction,  till  the 
Commissioners  ask  for  it.     The  Commissioners 
treat  this  statement  as  an  absolute  untrubh ;  they 
wish  to  see  the  receipt,  and  he  la  told  to  bring  it. 
He  i^oes  to  fetch  it,  and  he  reappears  without  the 
receipt.    He  said  that  it  had  been  at  his  house 
only  as  lately  as  the  day  before ;  but  the  receipt 
has  never  been  found  since;  it  has  disappeared, 
and  will  never  be  forthcoming.    Then  comes  a 
telegram  to  the  Commissioners  from  the  son,  who 
says  nothing  aboat  the  receipt,  but  only  that  he 
never  knew  that  the  bill  had  been  altered,  thus 
confirming  Hammond,  but  only  on  an  unimportant 
point.    Upon  this  state  of  the  facts,  when  the 
Commissioners  come  to  make  their  report,  and 
schedule  the  bribers  and  those  guilty  of  corrupt 
practices,  they  schedaled  Mr.  Edwards,  and  refused 
him  their  certificate  of  indemnity,  and  he  now 
comes  to  this  court  for  a  mandamus  to  the  Com- 
missioners to  oompel  them  to  grant  him  a  certi- 
ficate. Now  various  and  important  points  have  been 
decided  on  this  section  of  26  A  27  Vict.  c.  29,  and 
the  important  cases  are  Beg,  v.  Price  (the  Bridg- 
water case,  vhi  aup,),  Beg.  v.  Hulme  (22  L.  T.  Bep. 
N.  8.  678 ;  L.  Bep.  5  Q.  B.  877),  the  Norwich  case, 
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and  the  Beverley  case,  which  is  not  reported  any- 
where in  the  IxwkB,  but  a  condensed  report  o£ 
which  in  the  Timee  newspaper,  dated  the  81st  Jan. 
1870,  was  supplied  ub  yesterday,  and  the  short- 
hand writer's  notes  of  wnich  have  since  been  fur- 
nished to  us  by  the  authorities.  The  order  of 
these  cases  is  as  follows :  Beg,  v.  Priee,  though 
reported  in  the  Law  Beports  after  Beg,  v.  H'tt2fiie 
was  decided,  yet  in  point  oi  time  was  some  months 
earlier;  and  &e  arffuments  on  the  rule»  though  sub- 
joined,really  to6k^aceearlierthanB«^.  v.Hium6.(a) 
The  mandamus  was  granted  in  Beg.  v.  Priee,  but  a 
stay  of  proceedings  was  refused  in  Beg.  v.  Htdme, 
which  were  both  decided  by  the  same  judges,  and 
a  mondamfM  was  refused  in  the  Beverley  case.  Now 
it  is  clearly  decided  bv  the  Norwich  case  that  the 
word  "  answer  "  in  the  Act  o£  Parliament  means 
"  answer  trulv ;"  and  this  must  be  taken,  therefore, 
as  a  decidea  point  in  any  legal  argument  that 
arises  on  the  construction  of  this  Act.  Further, 
it  seems  to  be  clear  that  the  words  "  entitled  to 
receive  a  certificate,"  such  as  this  applicant  sajrs 
he  is  entitled  co  receive,  do  not  mean  that  he  is 
under  all  circomstances  entitled  to  such,  but  only 
when  it  is  accompanied  by  a  written  statement  A 
the  CommiBsioners  to  the  effect  that  the  witness 
has  made  on  his  examination  a  true  disdosure. 
Many  interesting  and  important  <]^uestions  have 
arisen  and  been  argued,  and  when  it  is  necessary 
to  give  my  opinion  on  them  I  shall  not  hesitate  to 
give  it ;  but  I  do  not  think  in  this  case  it  is  neces- 
sary to  give  an  opinion  on  them,  or  the  grounds 
for  my  opinion,  because  this  case  seems  to  be 
decided  by  Beg,  v.  Htdme  {uhi  sup).  This  latter 
case  having  been  decided  after  and  by  the  same 
judges  as  Beg.  v.  Price  {ubi  sup.)  must  be 
taken  to  be  quite  consistent  with  Uie  former, 
and  to  explain  tibe  sense  in  which  it  shoald  be 
read ;  for  the  judges  in  the  later  case  refer  to  it 
and  comment  on  their  own  lang^uage  in  it.  The 
ciroumstances  in  the  Beverley  case  are  singularly 
like  the  present,  except  that  in  the  former  all  the 
materials  for  the  examination  or  cross-examination 
of  the  applicant  were  present  to  the  minds  of  the 
Commissioners  from  the  first ;  and  the  examination 
of  the  applicant  proceeded  (among  other  things) 
on  the  question  as  to  the  receipt  or  non-receipt  ef 
a  sum  of  552.  by  the  applicant.  The  CommiBsioners 
used  their  materials,  and,  in  their  opinion,  there 
had  been  no  shuffling,  nor  were  the  answers  of  the 
applicant  untrue;  but,  in  their  discretion,  they 
refused  him  their  certificate  on  the  ground  that  he 
had  not  truly  answered  according  to  the  Act ;  and 
this  present  case  differs  from  it  only  that  in  the 
case  of  Mr.  Edwards  all  the  materials  were  not 
present  to  the  minds  of  the  Commissioners;  and, 
except  for  what  afterwards  occurred,  they  would 
never  have  known  of  them,  and  so  the  questions 
would  not  have  been  put ;  and  in  the  answers  he 
made  to  these  questions,  in  the  opinion  of  the  Com- 
missioners he  was  not  giving  true  answers.  Letus 
then  see  what  these  questions  were.  [His  Lordship 
then  read  the  questions  put  to  the  applicant  during 
his  examination  by  the  Commissioners  on  Oct.  o 
1880,  beginning  with  "  There  is  an  item  here  of 
142.  to  Brown/'  and  ending  with  "Yes;  but  in 

(a)  In  the  Law  Tikbs  Bipobts  (22  L.  T.  Bep.  N.  S.), 
the  oaee  of  Beg,  v.  Price  is  reported  at  page  12»  with  the 
dates  Not.  24, 1869,  and  Jan.  20,  1870,  and  the  ease  of 
Beg.  T.  Hulme  is  reported  at  page  673,  with  the  date 
May  5,  1870. 
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addition  to  that  there  are  the  strike  sheeta."] 
Now  no  one  oan  fa\L  to  see  that  in  reality  what  was 
intended  to  be  oonveyed  bj  the  answers  to  these 
questions  was,  that  a  speoined  amount  was  dae  to 
mr.  Brown  or  Mr.  Brown's  son  from  Mr.  Bdwards, 
and  that  the  142.  was  not  a  large  sam,  taking  into 
aoooont  the  amount  of  the  work  done,  but  a  fair 
and  honest  remuneration — but  that  the  4iU  is  the 
hxr  and  honest  remuneration,  and  the  lOZ.  is  to  go 
into  Mr.  Edwurd's  pocket  is  never  for  a  moment 
Bumested.  Now  that  statement  was  an  atoprMmo 
fain,  oertainly  a  9uggB$tio  fain,  in  the  strongest 
possible  way.  The  Oommissioaers  thought,  I 
presume,  that  all  the  subsequent  proceedingB  of 
the  Messrs.  Brown,  sen.  and  jun.,  and  of  Ham- 
mond, the  clerk  of  Mr.  Sdwaros,  showed  that  Mr. 
Bdwards  knew  aft  the  timo,  when  they  did  not 
know,  and  had  no  means  of  knowing,  that  his 
answers  were  not  fair  answers,  or  true  answers, 
and  but  for  subsequent  &ots,  the  truth  would 
never  have  come  to  light.  The  Oommissioners 
therefore  refiised  him  their  certificate.  Are  we 
then  to  compel  them  to  grant  it  P  It  has  been  said 
that  Mr  Edwards  did  not  really  deceive  them,  but 
did  trulv  answer  the  Oommissioners,  because  on 
tiie  whole,  from  his  subsequent  examination  and 
letters,  the  real  truth  was  at  last  brought  to  the 
Oommissioners'  minds.  But  if  it  were  true  that 
at  the  last  the  truth  under  pressure  of  old  Mr. 
Brown's  storr  was  ooming  fix>m  Mr.  Edwards,  it 
won't  avail  nim.  I  a|aree  with  the  law  as  ex- 
pounded by  my  brother  Sowen,  that  if  in  the  course 
of  an  examination  it  turns  out  from  a  subsequent 
answer  that  an  answer  of  a  witness  apparently 
false  is  found  not  to  have  been  false,  although 
capable  of  being  construed  solely  and  by  itself  into 
a  peijurious  statement,  a  prosecution  for  perjui^ 
cannot  be  sustained.  But  if  a  false  statement  is 
made  by  a  person,  and  subsequently  a  contradic* 
tion  is  made  by  him  which  contains  the  truth,  that 
would  not  entirely  purge  the  falsehood  of  the 
original  answer,  and  so  not  make  it  the  cause  and 
groundwork  of  a  prosecution  for  peijury.  It  is 
true  that  a  case  in  Siderfin's  Reports,  p.  418, 
was  referred  to  as  containing  such  a  doctrine. 
There  the  party  on  an  answer  to  a  bill  in  Ohance^ 
had  given  a  false  statement  that  be  had  received 
no  money,  and  the  answer  being  set  aside  as  in- 
sufficient had  afterwards  filed  an  auended  answer 
stating  that  he  had  received  no  money  before  a 
certain  day,  and  it  was  held  that  this  so  explained 
the  former  answer  that  it  did  not  make  the  party 
liable  for  i)erjury.  But  if  this  be  the  effect  of  the 
case,  then  it  is  open  to  the  observation  made  by 
Lord  Ooke  that  Siderfin,  though  he  became  a 
considerable  lawyer,  wrote  his  reports  while 
young,  and  they  were  published  after  his 
death  without  ms  corrections,  and,  probably, 
if  that  case  were  looked  into,  it  would  be 
found  consistent  with  the  view  of  the  law  as  ex- 
pounded by  my  brother  Bowen.  I  start  with  the 
assumption  that  in  this  case  there  has  been  a 
false  statement  made,  and  that  nothing  has  sab- 
sequently  happened  to  purge  it  of  its  faJseness. 
However  that  may  be,  it  is  contended  that  these 
statements  were  not  relevant  to  the  inquiry,  that 
is  the  inquiry  bv  the  Oommissioners  into  corrupt 
practices  alleged  to  have  taken  place  in  the 
Dorough  of  Sandwich,  and  that  Mr.  Edwards  was 
not  bound  to  answer  truly  exoept  the  questions 
relevant  to  the  inquiry,  and  that  as  these  Questions 
had  nothing  to  do  with  the  Oommissioners  inquiry. 


they  had  no  riaht  to  refuae  him  their  oertiflaitok 
even  if  they  did  think  that  on  a  collateral  matlsr 
he  had  answered  untruly.  But  I  cannot  agree 
that  they  were  not  relevant  to  the  corrajit 
practices  at  the  elections  in  thia  borough.  Mr. 
Bdwarda  waa  the  agent  of  the  Liberal  parl^,  and 
waa  being  examined  as  to  the  accounts  between 
himself  and  the  Liberal  candidates,  and  also  as 
to  the  expenses  of  the  election,  as  to  the  sums  re- 
cefved,  and  as  to  the  mode  and  lame  of  disbursing 
the  money  so  received.  All  these  queetions  went 
to  the  propriety  of  the  accounts  between  himself 
and  a  voter's  son.  I  waa  much  aurpriaed  at 
hearing  the  argument  put  forward  that  extra- 
vagant payment  to  auch  a  person  waa  not  a  matter 
into  which  the  Oommisaionera  oould  go  and 
examine.  I  do  not  think  the  argument  for  a 
moment  tenable  that  auch  queationa  were  any- 
thing but  directly  and  intimaitely  relevant  That 
being  the  caae,  we  now  come  to  the  BeverUy  oaae^ 
the  authority  of  which  ia  decisive.  In  hia  judg- 
ment Blackburn,  J.  givea  his  own  opinion  of  Reg. 
V.  Prioe  (ufn  wo.),  atatea  the  pointa  in  which  it 
differed  irom,  tne  Beverioy  caae,  and  says  the 
jndgea  there  thought  that  bard  meaaure  had  been 
dealt  out  to  the  applicant,  and  that  it  waa  dilBoalt 
to  make  out  wheuier  he  had  anawered  fairly  or 
not,  beeauae  he  had  been  perpetually  interrupted 
by  interrooationa  by  the  Oommiaaionera.  He  wenfc 
on  to  say  wat  unless  some  good  ground  waa  ahown 
for  holoin^  that  the  Oommissioners  were  wrong 
primd  fane,  they  were  to  be  taken  to  have  been 
right,  and  that  before  granting  the  mandamui,  the 
court  must  see  dear^  that  the  oommisaumarB 
were  wrong  in  refhsing  the  certificate,  and  as  the 
court  could  not  see  it  in  that  case,  they  reftiaed 
the  vMmdatMie,  In  that  view  MeUor  and 
Lush,  JJ.,  concurred,  and  they  also  had  taken  part 
in  the  previous  decision  of  Beg,  v.  Price  {M  nip.) 
In  the  present  case  the  Oommissioners  came  to 
the  condusion  that  the  applicant  had  shuffled  and 
made  unsatisfactory  answers.  It  appears  to  us  there- 
fore that  on  the  same  grounds  as  in  the  Beoerieg 
case,  the  court  will  not  interfere  bv  the  hish  prero- 

Sidve  writ  of  mandamue  to  compel  that  which  thsy 
ink  the  Oommissioners  most  rightly  and  pro- 
perly refused  to  do,  and  that,  upon  the  whole  cir- 
cumstances of  the  case,  the  applicant  does  not 
appear  entitled  to  receive  his  certificate.  The 
matter  has  been  argued  out  fully,  and  we  are  in 
possession  of  the  fiuQts,  and  we  ought  to  act  noon 
our  clear  opinion  of  the  case,  and  we  think  tnat 
the  Oommissioners  have  exercised  a  right*  dear, 
and  proper  discretion  in  this  matter,  and  the^ 
have  chosen  not  to  give  the  applicant  his  certi- 
ficate. The  Question  is  whether  the  applicant  is 
entitled  to  tnis  prerogative  writ  of  mondoimM. 
We  think  he  has  no  sudi  riffht,  and  that,  upon  an 
independent  view  of  the  mota  of  the  caae,  and 
upon  the  authority  of  the  case  referred  U^  this 
rule  must  be  refused. 

Manistt,  J. — I  am  of  the  same  opinion;  bnt^ 
after  the  full  and  dear  exposition  of  the  whde  of 
the  ftkcts  of  this  case,  and  of  the  grounds  of  his 
judgment  as  stated  by  my  Lord,  I  think  I  should 
not  be  doing  anv  good  in  going  over  the  same 
ground,  because  I  a^pee  both  with  the  opinion  he 
has  expressed  and  with  the  grounds  of  his  opinion. 
I  will,  however,  add  that  i  have  no  doubt  in  my 
own  mind  as  to  the  matter,  and  that»  both  upon 
prindple  and  authority,  it  is  dear  that  tins  role 
should  be  refused. 
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Bowmr,  J, — I  am  of  the  same  opinion. 

BuU  discharged  wUh  eoita. 

Solicitors  for  the  applicant,  Mercer  and  Mercer. 
Solicitor  for  the  respondents,  Solicitor  to  the 
Treaewry.  

MondoAf,  May  80, 1881. 

(Before  Hudblbstoh,  B.  and  Bxwkisb,  J.) 

Thb  Albesvobd  Bubal  Sanitabt  Authobitt 
(apps.)  V.  SooTT  (reap.),  (a) 

APPBAL  7B0M  IKPBBIOB  COUBT. 

Highwafya-^Bepair  of—MaterioLe  for  reooAre — 
**  ChUhering '  atones  Vying  upon  indosed  lands — 
Satisfaction  for  value  of  materials — Povfer  of 
surveyor — Power  of  justices  to  grant  or  refuse 
licence—Highway  Act  of  1835  (5^6  Will  4,  c. 
50,  ss*  51,  63,  b4i--0onstruotion. 

The  surveyor  of  highways  may  lawfully,  under 
secf.  51  0/  5  ^  6  WiU.  4,  c.  50,  "  gather  stones 
lying^  upon  any  lands"  whether  inclosed  or  not, 
vnihin  ihe  parish  for  the  repair  of^  the  parish 
highways,  unihout  making  any  satisfaction  for 
the  value  of  them  to  the  landowner,  the  general 
power  to  "aaiher  stones  lying  u/pon  anyumds" 
given  by  that  section  not  hem^  cut  down  or 
modififdhy  the  subsequent  specMl  provisions  of 
sect  54  with  respect  to  "  digging  and  getting 
materials  in  "  indosed  "  lands  making  satiafao' 
tionfor  materials;  and  thejusHces  at  a  special 
sessions  for  the  highways  have  power  td  grant  a 
licence  under  sects,  51  and  53  to  the  ewrveuor^  to 
gaiher  such  stones  vnthout  making  satirfaction 
for  them. 

Bo  held  in  this  ease  by  Huddleston,  B.  and 
Hawkins,  J. 

Per  Hawkins,  J. :  The  JusUces  are  not  bound  to 
grant  a  Ueence.  Theu  have  fuU  power  cmd 
discretion,  under  sect,  53,  both  cts  to  the  quantity 
of  stones  to  be  gathered  and  the  time  and  place 
when  ar^  where  they  may  be  gathered;  and 
they  m^y  also,  if  they  thdnk  fit,  refuse  a  licence 
altogether  in  any  case  where  it  is  shown  to  them 
that  any  serioths  damage  would  be  done  to  the 
land  by  the  removal  of  the  su/rface  stones, 

Qucere,  whether  the  Justices  might  aromt  a  licence  to 
the  stirveyor,  under  sects,  51  cma  53»  to  *'  gather  " 
siones  from  gardens,  avenues,  and  other  places 
excepted  in  sect,  54  P 

SPBOLiL  GASB. 

At  a  petty  sessions  held  at  Alresford,  before 
the  undersigned  jastioes  on  the  13th  Jan.  1881, 
the  undermentioned'  G.  A  J.  Soott,  and  two 
others  appeared  by  counsel  before  us  pursuant  to 
the  following  notice : 

To  Gaorgn  Arthtir  JcttIb  Soott,  Esq.,  of,  &o.,  the 
owner  of  the  land  and  prenuBeB  undermentioned,  amd  to 
C.  Curtis,  Esq.,  of,  &o.,  the  affentof  the  said  Q.  A.  J. 
Soott,  and  to  mi,  A.  Patnok,  of  Sopley,  in  the  oonniy  of 
Southampton,  the  ooonpier  of  the  land  and  premises 
undermentioned. 

The  Gkuurdians  of  the  Abesford  Union,  acting  as  the 
mxal  aaaataxy  anthoritj  of  the  distriot  <n  Alresford,  in 
the  oonnty  of  Soafhampton^ereby  give  yon  and  eaoh  of 
you  notioe  to  appear  b«ore  JB[er  M^jesfy's  Jnstioes  of  the 
peaoe  aoting  in  and  for  the  division  of  Winohester,  in 
the  said  oonnty .  in  whioh  said  division  the  parish  of 
Bopley  is  oomprued,  at  the  Town  Hall  of  Abesford,  in 
the  paxish  of  Alresford,  on  the  IStii  Jan.  next,  at  a 
petty  sessions  to  be  then  and  there  holden  to  show  oanse 
why  stones  for  cepaazing  and  amendJTig  the  highwm  in 
the  said  parish  of  Bopley  shall  not  be  gathered,  tsjcen, 

(a;  Beported  by  HmT  LnaH,  B«1p,  Bandsto^VLaw. 


and  earned  away  out  of  and  from  oertain  ineloeed  land 
and  premises  situated  in  the  said  parish  of  Bopley,  of 
whioh  you  are  the  owner  j[or  agent  of  the  owner)  and 
ooonpier  respeotively,  that  is  to  aay,  from  and  out  of  the 
fields  oalled,  Ao,  <tne  notioe  here  speoified  the  several 
fields),  aooOTding  to  the  direotions  of  the  Highway  Aet 
1885.~Dated^Si  6th  Deo.  1880.— H.  M.  Moss,  Clerk  to 
the  said  Bural  Sanitary  Authority. 

2.  At  the  hearing  it  was  oontended  before  us<-* 

(1)  That  the  appe&nts  ezeroising  the  powers  of 
a  highway  board  within  the  said  highway  distriot 
under  seots.  4  &  5  of  the  Highways  and  Looo* 
motive  Amendment  Aot  1878,  had  hj  their 
surveyor  applied  to  the  said  G^*  A.  J.  Soott,  as 
owner  of  tne  said  pieoee  of  land  for  leave  to 
gather  stones  lying  upon  suoh  lands  for  the 
servioe  and  purpose  of  repairing  the  highways  in 
the  said  parish,  and  to  take  and  carry  away  so 
mudh  of  the  same  as  by  the  direction  of  the 
said  surveyor  should  be  thought  neoessary  to  be 
applied  in  the  amendment  of  the  said  highways. 

(2)  That  the  said  G.  A.  J.  Boott,  0.  Chirtis,  and 
W.  Patrick,  bad  been  duly  summoned  before  us 
to  Btiow  cause  why  such  stones  ^ould  not  be 
sathered  a«  in  che  said  notioe  speoified.  (3)  That 
the  said  G.  A.  J.  Soott  had  refused  his  ooosent 
unless  satisfaotion  were  made  to  him  for  the 
sud  stones. 

8.  It  was  thereupon  contended  by  oounael  on 
behalf  of  tiiie  appellants  that  we  had  power,  under 
sect.  51  of  the  Highway  Aot  of  1885,  to  grant  if 
we  did  think  proper  a  licence  to  the  appellants 
to  gather,  take»  and  oarry  away  stones  firom  the 
said  lands  of  the  said  G.  A.  J.  Soott,  for  the  pur- 
pose aforesaid  without  making  any  satisfaction  toe 
such  stones,  but  making  satiaaction  for  the 
damage  (if  any)  done  to  the  said  lands  by  oanrying 
away  suoh  atones ;  suoh  satisfaotion  (if  any)  to  be 
made  in  manner  provided  in  aeot.  64  of  the  sane 
Aot  for  getting  and  carrying  materials  in  indloeed 
lands. 

4.  It  was  contended  by  counsel,  on  behalf  of  the 
respondent  that,  upon  the  true  c(xistructiou  of 
sects.  51,  53,  and  54  of  that  fltetute,  we  had  no  aoieh 
power  in  the  case  of  the  lands  whereon  the  stones 
were  to  be  gathered  being  inclosed  lands,  without 
awarding  satisfaotion  to  the  ovrnerof  suoh  lands 
for  t^e  value  of  t^e  stones  as  weU  as  for  the 
damage  (if  any)  done  to  such  lands '  by  carrying 
away  the  same. 

5.  A  muority  of  us  being  ol  opinion  that  the 
said  lands  being  inclosed  lands,  we  had  no  power 
to  grant  a  licence  to  the  appellants  to  gather  sneh 
stones  without  making  satisfaction  to  the  said  G. 
A.  J.  Scott  for  them  as  well  as  for  the  damage  (if 
any)  done  to  the  said  lands  by  cariying  them 
away,  dismissed  the  application. 

And  we,  being  ftirther  of  opinion  that  this  appli- 
cation was  not  an  information  or  complaint  within 
the  meaning  of  the  18tfa  section  of  tne  Summary 
Jurisdiction  Aot  1848,  held  that  we  had  no  power 
to  make  any  order  as  to  costs. 

The  question  for  the  opinion  of  the  court  is 
whether  the  said  determination  was  correct  in 
point  of  law,  and  what  should  be  done  in  the 
premises  P 

The  following  are  the  material  sections  of  tha 
Highway  Act  of  1885  (5  A  6  Will.  4.  o.  50)  on  the 
construction  of  which  the  question  in  tjhe  case 
depends. 

Sect.  51 : 
That  it  shall  and  ^nay  be  lawful  for  every  suoh  sozveyor 
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in  aoy  waste  land  or  oommon  gzoond,  river,  or  brook, 
within  tbe  pariah  for  which  he  shall  be  sunreyor,  or 
within  any  other  parish  wherein  ffravel,  sand,  stone,  or 
other  materials  are  respeotiyely  luely  to  be  found  (in  oase 
snifioient  cannot  be  oonveniently  had  within  the  parish 
where  the  same  are  to  be  employed,  and  snffioient  shall 
be  left  for  the  use  of  the  roaos  in  snch  other  parish)  to 
search  for,  dig,  ffet,  and  carry  away  the  same,  so  that  the 
said  Borreyor  aoth  not  thereby  ^rert  or  intermpt  the 
coarse  of  sodh  river  or  brook,  or  pr^ndice  or  damage  any 
building,  highwav,  or  ford,  nor  dig  or  get  the  same  ont  of 
anv  river  or  brook  mthin  the  distance  of  150  feet  above 
or  bebw  any  bridge,  nor  within  the  like  distance  <^  any 
dam  or  weir ;  ana  likewise  to  gather  stones  lying  npon 
any  lands  or  gronnds  within  the  parish  where  such  high- 
way shall  be  for  such  service  and  purpose,  and  to  take  and 
oan^  away  so  much  of  the  said  mawrials  as  by  the  dis- 
cretion of  the  said  surveyor  shall  be  thought  necessary  to 
be  employed  in  the  amendment  of  the  said  highways, 
without  making  any  satis&ction  for  the  said  materials ; 
but  satisfaction  sluul  be  made  for  all  damagesdone  to  the 
lands  or  grounds  of  any  person  or  persons  by  carrying 
away  the  same  in  the  manner  hereinafter  directed  for 
gettinff  and  carryinff  materials  in  such  said  lands  or 

Sounds ;  but  no  such  stones  shall  be  gathered  without 
e  consent  of  the  owner  of  such  lands  or  grounds,  or  a 
licence  for  that  purpose  from  two  Justices  at  a  special 
sessiona  for  the  nignways,  after  having  summoned  such 
owner  to  come  before  mm,  and  heard  nis  reasons,  if  he 
shall  appear  and  give  any,  for  refusing  his  consent. 

Sect.  58: 

That  it  shall  not  be  lawful  for  aoj  ■nrveror,  or  ainr 
other  person  acting  under  the  authority  of  tnis  Act, 
to  dig,  ^ther,  get,  take,  or  carry  away,  any  materials 
far  making  or  repairing  any  highway  out  of  any  intdosed 
land  or  ground  until  one  calendar  month's  notioe  in 
writing,  signed  by  the  snrveyor,  shall  have  been  viven 
to  the  owner  of  the  premises  from  which  such  materialB  are 
intended  to  be  taken,  or  to  his  known  agent,  and  to  the 
occnpiar  of  the  premises  £tom  which  suon  materials  are 
intended  to  be  taken,  or  left  at  the  house,  or  last  or 
usual  place  of  abode  d!  such  owner  or  agent,  and  also  of 
such  occupier,  to  appear  before  the  jusooes  at  a  special 
sessions  for  the  highways,  to  show  cause  why  such 
materials  shall  not  be  had  therefrom ;  and,  in  case  such 
owner,  agent,  or  occupier,  shall  appear  pursuant  to  such 
notice,  but  shall  not  show  sufficient  cause  to  the  con- 
trary, such  Justicee  shall,  if  they  think  proper,  authorise 
such  surveyor  or  other  person  to  dig,  get,  leather,  take,  and 
can^  awi^  such  materials  at  time  or  times  as  to  such 
Justioes  shall  seem  proper;  and,  if  such  owner,  agent,  or 
occupier,  shall  neglect  or  refuse  to  appear  by  nimselx  or 
hii  agent,  the  said  justices  shall  and  may,  npon  proof  on 
oath  of  the  service  at  suoh  notice,  make  such  order  therein 
as  they  shall  think  fit  as  fully  ana  effectually  to  all  intents 
and  purposes  as  if  such  owner,  or  occupier,  or  his  agent, 
had  attended. 

S«ot.64: 

That  it  shall  be  lawful  for  every  such  surveyor,  for  the 
use  aforesaid,  by  licence  in  writing  from  the  justices  at 
a  special  sessions  for  the  highways,  to  searon  for,  diffi 
and  get  materials,  if  sufficient  cannot  be  had  convenientTy 
withm  such  waste  lands,  common  grounds,  rivers,  or 
brooks,  in  or  through  any  of  the  several  or  inclose 
lands  or  ffrounds  of  any  pettoa  whomsoever  (suoh  lands 
or  gzounos  not  being  a  garden,  yard,  avenue  to  a  house, 
lawxi.  park,  paddock,  or  indlosed  plantation,  or  inclosed 
wood,  not  exceeding  one  hundred  acres  in  exient).  within 
the  parish  where  the  same  shall  be  wanted,  or  within  any 
other  parish  adjoining  or  lying  near  to  the  highway  for 
which  such  materials  shall  be  requbed,  if  it  shall  appear 
to  such  justices  that  suffident  materials  cannot  be  con- 
veniently had  in  the  parish  where  such  highways  lie,  or 
in  the  wiyrte  lands,  or  common  grounds,  rivers,  or  brooks 
of  suoh  adjacent  parish,  and  that  a  sufficient  quantity  of 
materials  win  be  left  for  the  use  of  the  said  parish  where  the 
same  shall  be,  and  to  take  and  carry  away  so  much  of  the 
said  materials  as  by  the  discretion  of  the  surveyor  shall 
be  thought  necessary  to  be  employed  in  the  amendment 
of  the  said  highways,  the  said  surveyor  making  suoh 
satisfaction  for  the  materials  which  may  be  got  or  taken 
away,  and  also  for  the  damage  done  to  such  lands  or 
grounds  by  the  getting  and  oarrving  away  the  same,  as 
shall  be  settled  and  ascertained  uj  order  of  the  jusidces 
at  a  spMftal  sessions  for  the  highways* 


A.  Leach  for  the  appellaots. — ^The  qaestion  tama 
npon  the  oonstmotion  of  aeots.  51,  53,  and  54  of  the 
mghway  Act  of  1835  (5^6  Will.  4,  o.  50).  By  the 
first  part  of  eeot.  51  power  is  given  to  the  Borreyor 
of  hiffhwir^s,  whioh  pofrer  is  now,  by  aeots.  4  and  5 
of  41  a42  Yiot.  c.  77,  The  Highways  and  Looomotive 
(Amendment)  Act  1878,  vested  in  the  appeUanba 
as  the  mral  sanitary  ftabhority  of  the  distriot,  to 
dig,  get,  ajidoamr away  any  materialsieqnired  for 
repair  of  the  highways,  in  any  waste  or  oommon 
land  within  the  parish,  or  if  somoient  is  not  foond 
there  then  in  any  adjoining  parish,  withoot  the 
necessity  of  obtaining  leave  firom  or  malriwg 
satiafaotion  to  anybody  whatever.  And  by  the 
latter  part  of  the  section  the  surveyor  is  em- 
powered for  the  like  purpose  to  gaiiheT  stones 
lying  upon  awy  lands  or  grounds  within  the  pariah, 
and  to  take  away  and  carry  so  much  as  snail  be 
required  without  making  any  satisfisMtion  for  the 
same,  but  making  satisfaotion  for  damage  done  to 
the  land  by  carrying  the  materials  away ;  but  no 
such  stones  are  to  be  gathered  without  the  oon- 
sent  of  the  owner  of  auch  lands,  or  the  lioenoe  of 
two  jutfticea.  By  aeot  58  the  digging,  gathering, 
or  ^ttin^  materiala  in  any  molosed  umaa  ifl  pro- 
hibited without  previoua  notioe  to  ti^  owner,  or,  if 
he  refhaea  oonaent,  an  order  of  juaticea  authorising 
the  aame  materiala  to  be  gotten  and  carried  away. 
By  aeot.  54  the  aurveyor  may  aearoh  for,  diff ,  and 
get  materiab  in  any  indoaed  landa  within  the 
pariah  (except  gardena,  ^),  making  oompensatioa 
for  the  materials  aa  well  aa  for  damage  to  Uie  lands. 
The  preaent  caae  oomea  within  the  latter  part  of 
aeot.  51,  the  worda  "  any  landa  or  grounda  being 
wide  and  general  enough  to  indude  indoaed  aa 
well  aa  waste  landa,  ana  from  auch  lands  sorftMse 
stones  may  be  gathered  without  paymeat  far 
them,  but  notioe  must  be  given  to  tne  owner 
and  satisfaction  made  for  damage  to  the  land.  No 
doubt  the  respondent  will  contend  that  Uioae 
ffenend  words  of  sect.  51  are  cut  down  by  aeotb 
Mr,  and  that  for  materials  taken  from  inolosed 
land,  whether  gathered  or  dug,  satis&otion  must 
be  made.  It  is  submitted,  however,  that  seot.  54 
does  not  relate  to  or  mention  gathering  at  all,  but 
only  digging  and  gettuig,  and  it  was  refenrad  to 
and  incorporated  in  sect.  51  merdy  to  show  how 
the  damage  was  to  be  estimated  and  satis&otion 
for  it  to  be  made.  TapseSy.  Orotshey  (7  M.  A  W. 
441;  10  L.  J.  N.  S.  188,  Bx.),  on  whidi  the 
respondent  will  probably  rely,  relates  to  turn- 
pikes,  and  therefore  is  not  applicable  here,  turn- 
pikes being  priyate  speci^tions,  and  not  public 
matters  like  hi^hwaya.  No  doubt  each  aucceasiye 
Highway  Act  smce  the  first  Act  of  Elisabeth,  by 
which  stones  and  any  materids  could  be  taken 
without  leaye  or  licence,  has  gradually  out  down 
the  right  to  lake  them ;  and  had  the  appellants 
here  dug  or  got  stones  from  or  broken  the  surface 
of  inclosed  lands,  whether  in  or  out  of  the  paiish, 
they  would  haye  been  liable  to  pay  for  such  stones* 
but  that  is  not  this  case. 

0,  0.  Qreenwoodt  for  the  respondent,  eonira. — 
The  justices  were  right  in  their  condusion  that 
they  had  no  power  to  grant  a  licence  to  gather 
stones  in  inclosed  land,  without  compensation 
being  made  as  well  for  the  stones  as  for  the 
damage  to  the  land.  Indosed  lands  are  spedfl- 
cally  dedt  with  in  sects.  53  and  54,  and  the 
generd  words  "any  landa,"  Ao,  in  aeot  51  on 
which  the  appellanta  ground  their  contention  are, 
I  anbmitt  out  down  tod  modified«  both  aa  reoaidi 
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^digg|ing*'  and  "gathering/'  by  the  spedfio 
directions  in  those  two  sabseqaent  seotions  apply- 
ing to  inclosed  lands.  It  may,  at  first  sight,  seem 
strange  that  saoh  broad  words  in  a  prior  seotion 
should  be  out  down  by  a  sabseqaent  one ;  bat 
these  seotions  of  the  Aot  of  1885  are  a  kind  of 
patchwork,  sect.  51  being  taken  from  sect.  27  of 
the  old  Highway  Aot,  13  Geo.  8,  o.  78,  and  sect.  53 
from  sect.  98  of  the  old  Tampike  Aot,  8  Geo.  4, 
a  126,  and  the  provisions  of  the  older  Acts  are  pat 
together  in  these  seotions  of  the  later  Acts  some- 
what  carelessly.  Thas,  in  sect.  51  the  sarveyor 
is  to  gather  stones  **  for  saoh  seryice  or  par^e," 
bat  as  no  "  service  or  pnrpose  "  is  specified  it  can 
only  be  inferred  to  be  for  highway  repairs ;  bat 
sect.  27  of  the  old  Act  sa^rs,  "and  for  the  better 
repairing,  &o.  the  said  highways,  and  providing 
materials  for  that  pnrpose,  be  it  enacted,  &c., 
whioh  words  are  omitted  by  the  draftsman  of  the 
Aot  of  1835.  So  by  sect.  27  one  jastioe  may  grant 
a  licence  after  sammons  to  the  occapier  "  to  come 
before  him ; "  bat  by  the  present  Act  the  licence 
is  to  be  granted  by  jastices  after  having  sam- 
moned  the  owner  to  "come  before  ^im,"  the 
sin^olar  of  the  old  Aot  not  having  been  changed, 
as  It  shonld  have  been,  to  the  plaral.  Again, 
sect.  51  directs,  in  the  words  of  sect.  27,  with 
regard  to  stones  gathered  fh>m  ''any  lands," 
**  satisfoction  to  be  made  for  all  damage  to  the  land 
l^  oarr^g  away  the  same  in  the  manner  herein- 
arteir  directed  for  getting  and  carrying  materials 
in  inclosed  lands,'  which  refers  to  sect.  54,  where 
Hie  eorveyor  is  empowered,  on  obtaining  a  licence 
of  jastices,  to  "  search  for,  dig,  and  get " 
mateorials  in  inclosed  lands,  '*  making  such  satis- 
faction for  the  materials  "  and  also  for  damage  as 
shall  be  settled  by  order  of  jastices.  Now,  by 
sect.  29  of  the  Act.  of  G^.  3,  from  which  sect.  54 
is  taken,  digging  for  materials,  even  in  inclosed 
lands  within  the  parish,  was  allowed  withoat  any 
lioenoe  or  satisfaction  for  materials,  provided  sach 
materials  conld  not  conveniently  be  obtained  from 
waste  lands,  ico.  Bat,  by  the  Act  of  Will  4  it 
was  enacted,  for  the  farther  protection  of  private 

groperty,  that  not  only  most  a  licence  be  obtained 
at  satis&ction  be  made  for  materials  in  all  cases 
of  ''searchinff,  digging  for,  and  getting"  in 
inclosed  lan&*,  and  tnis  I  sabmit  applies  to 
"  getting "  by  gcUhering  as  well  as  by  digging. 
A  consideration  of  the  seotions  of  the  older  Acta 
throws  mach  light  npon  and  makes  more  easilV 
intelligible  the  sections  of  the  Act  of  1835,  which 
were  taken  from  them,  as  before  observed. 
[Hawkins,  J. — If  the  words  of  the  Act  of 
Will.  4  are  clear  and  anambig^aoas,  why  shoald 
we  have  reooarse*  to  old  Highway  and  Tarn- 
jnke  Acto  to  throw  li^ht  apon  themP]  They 
show  how  it  is  that,  m  sects.  51  and  54,  the 
words  **  search  for,  dig,  and  g^t "  are  ased,  and 
that  "dig,  gather,  and  get,"  in  sect.  58,  are  the 
same  as  "  search  for,  dif^,  and  get,"  in  sect.  54. 
Sect.  58  prescribes  what  it  shall  not  be  lawfal  to 
do,  vis.,  to  "  dig,  gather,  or  get "  from  inclosed 
lands  withoat  a  Ucence ;  and  sect.  54  says  what 
may  be  lawfully  done  with  a  licence,  viz.,  to 
"search  for,  £g,  or  get"  in  inclosed  lands, 
except  gardens,  &c.,  making  satisfiaction  for 
materials.  Sect.  53  refers  to  "gathering,"  and 
there  is  nothing  in  sect.  54  to  show  that  it  also  doetf 
not  refer  thereto;  and  the  "satisfaction"  directed 
b^  sect.  54  applies,  I  sabmit,  to  gathering  as  well  as 
digging  in  inclosed  lands.    Agauii  sect.  54  exoepte 


"  gardens,  and  sach  Uke  groands,"  whilst  secte.  51 
and  58  make  no  mention  of  them,  and  if  therefore 
secte  58  and  54  are  not  to  be  read  closely  together 
"  gathering  "  fW>m  gardens,  Ao,,  might  be  aatho- 
rised  withoat  any  satisfiiction  being  made. 
[Hawkiits,  J. — I  cannot  conceive  that  any  jastioe  of 
the  peace  woald  dream  of  granting  a  licence  to 
the  sarveyor  and  parish  roadmen  to  come  npon  a 
person's  private  groands  for  sach  a  parpose.  The 
good  sense  of  the  jastices  may,  I  think,  be  relied 
apon.]  The  words  "any  lands,"  in  sect.  51, 
do  not  extend  to  inclosed  lands  in  every  case,  since 
they  do  not  inclnde  gardens,  &c.;  and  TapaeU  v. 
Orosehoy  {ubi  9up,)  shows  the  class  of  lands  which 
always  nave  been  held  sacred.  These  sections,  taken 
together,  and  the  tendency  of  modem  legislation, 
show  that,  whenever  inclosed  lands  are  toached, 
compensation  for  materials  is  to  be  made.  Were 
it  not  so,  it  can  hardly  be  doabted  that  the*  Legis- 
latare  woald,  in  recent  statutes,  have  enacted  that 
these  sections  of  the  Act  of  Will.  4  shoald  not 
extend  to  highway  districte.  The  question  is  one 
of  importance  and  interest  to  landowners  gene- 
rally, for,  on  some  soils,  taking  away  sar&oe  stones 
is  iijarioas  to  the  land,  and,  in  addition  to  thati 
the  stones  themselves  are  of  no  inconsiderable 
money  value,  being  in  considerable  demand  in 
many  parte  of  the  county  at  29.  a  load. 

HuDDLBSioir,  B. — This  case,  when  it  comes  to  be 
oarefullv  considered,  is,  I  think,  quite  clear; 
although  no  doubt  some  little  ambiguity  is 
occasioned  at  the  first  blush  by  the  arrangement 
of  the  clauses  of  the  Aot  of  Parliament,  and  the 
words  which  are  used.  It  seems  obvious  that  the 
Legislature  contemplated  two  classes  of  cases, 
one  where  compensation  or  satisfEiotion  was  to  be 
made  for  materials  token  for  highw^^  repairs, 
and  one  where  it  was  not  to  be  made.  Where  the 
stones  or  materials  were  dug,  got,  or  carried  away 
from  any  wastes  or  commons  within  the  parish, 
or  where  stones  were  gcdhered  upon  any  lands 
within  the  parish,  there  in  neither  case  was  az^ 
satisfaction  to  be  made  for  materials.  By  sect.  51 
of  the  Highway  Act  (5  &  6  Will.  4,  c.  50)  the 
surveyor  may  search  for,  dig,  get,  and  carry 
away  materials  in  the  waste  lands,  common 
grounds,  rivers,  and  brooks,  within  the  parish 
(subject  to  certein  restrictions  so  as  to  prevent 
rivers  and  brooks  from  being  stopped  up),  withoat 
making  any  satisfaction  for  the  materials ;  and  by 
the  same  section  where  stones  are  gathered  upon 
(my  lands  within  the  parish  no  satisfaction  for 
them  is  to  be  made,  but  compensation  must  be 
paid  in  manner  therein  mentioned  for  damages 
done  to  such  lands  by  carrying  them  away,  in  the 
same  manner  as  by  a  sabseqaent  section  aamages 
are  given  for  ofetting  and  carrying  away  materials 
in  inclosed  1  «ud8 ;  oat  no  such  stones  shall  be 
Hjathered  withoat  the  landowner's  consent,  or  the 
licence  of  two  jastices,  if  such  consent  be  refused. 
Then  comes  sect.  58,  which  refers  to  notice,  and 
provides  that  where  stones  are  dug,  or  gathered, 
or  gotten,  or  carried  away  in  inclosed  lands, 
notice  must  be  given  in  each  and  all  of  these 
cases  to  the  owner  or  his  agent,  and  also  to  the 
occupiei  of  the  land.  If,  in  compliance  with  the 
terms  of  the  notice,  the  parties  attend  before 
the  jastices,  the  justices  will  judge  whether 
what  is  proposed  to  be  done  is  likely  to 
cause  loss  or  injury  to  the  owner,  and 
will  deal  with  the  case  accordingly;  and  if 
the   parties   do   not  attend,  then  tne  jasticesi 
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after  proof  of  the  notioe»  may  proceed  to 
deal  with  the  case  in  the  manner  directed 
by  the  section.  We  then  come  to  sect.  54.  Now 
as  sect.  51  applies  to  and  authorises  the  searching 
for,  digging,  getting,  and  carrying  away  ma- 
terials m  and  from  waste  lands  within  the  parish, 
or  if  necessary  within  any  other  parish  where 
materials  can  be  found,  and  also  to  gathering 
stones  lying  upon  any  lands  within  the  parish, 
uid  in  each  case  without  making  any  compensa- 
tion for  materials  taken,  but  only  for  damage 
done  by  the  taking,  so  sect.  54  applies  to  and 
authorises  the  searching  for,  digging,  and  getting 
materials  in  vndoied  lands  within  the  parish  or 
within  any  other  adjoining  parish  makmg  satis- 
faction for  materials  and  also  compensation  for 
damage  done  to  the  lands  by  getting  and  carrying 
the  same  away;  but  there  is  a  proviso  in  sect. 
54,  which  would,  I  think,  have  come  in  better  in 
the  shape  of  a  separate  and  special  clause,  and 
which  would  of  course  be  applicable  to  sect.  51, 
to  the  effect  that  no  materials  shall  be  searched 
for,  dug,  or  sot  in  any  lands  or  grounds  being  "  a 
garden,  yard,  avenue,  to  a  house,  lawn,  park, 
paddock,  or  inclosed  plantation,  or  inclosed  wood 
not  exceeding  one  hundred  acres ;"  and  a  subse- 
quent statute  (4^5  Vict,  a  51)  explains  what  the 
words  **  inclosed  lands  "  mean,  and  enacts  "  that 
all  lands  and  grounds  exclusively  occupied  for 
agricultural  purposes  shall  be  deemed  and  taken 
to  be  inclosed  lands  within  the  meaning  of  8 
Geo.  4,  c.  126,  and  5  &  6  WilL  4,  o.  50,  **  althongh 
the  same  may  not  be  separated  from  any  m- 
joining  lands  or  grounds  of  other  persons,  or 
from  the  highway  by  any  fence  or  other  inclo- 
sure."  The  intention  of  the  Legislature,  as  ex- 
pressed in  the  before- mentioned  sects.  51,  53,  and 
54  of  the  Act  of  1885,  seem  clearly  to  be  as 
follows — that  is  to  say,  the  surve^^or  may  dig,  get, 
and  carry  awa^  stones  and  materials  found  in  any 
waste  lands  within  the  parish,  or  within  any  other 
parish,  without  notice,  licence  or  pavment  of  any 
kind,  provided  that  no  rivers,  brooxs,  buildings, 
highways,  or  fords  be  damaged  as  in  sect,  ol 
mentioned;  he  may  also  gather  and  carry  away 
the  stones  lying  upon  the  surface  of  any  lands 
whatever  in  the  parish,  whether  inclosed  or  not, 
without  any  satisfaction  beine  made  for  their 
value,  but  only  for  any  injury  thereby  done  to  the 
land;  but  such  stones  are  not  to  be  ^thered 
without  the  landowner's  consent,  or  the  hcence  of 
two  justices  if  such  consent  be  rcdhised ;  and  ha 
mav  also  search  for,  dig,  and  get  materials  from 
inclosed  lands  (except  gardens,  &c.)  within  the 
parish  or  any  adjoining  parish,  maldng  satisfac- 
tion to  the  owner  of  the  lands,  not  only  for  the 
materiab,  but  also  for  any  damage  done  to  the 
lands  by  getting  and  carrying  toe  same  away. 
The  provisions  of  sect  58,  with  respect  to  notice 
and  so  forth,  must  also  be  complied  with,  and 
the  justices  must  be  satisfied,  when  the  matter 
comes  before  them,  that  the  stones  proposed  to 
be  taken  are  not  in  any  of  the  exceptea  places, 
and  also  that  a  sufficient  Quantity  of  materials  is 
left  in  the  adjoining  parish  for  its  own  use.  In 
the  present  case  the  materials  sought  to  be  got 
by  the  appellants  from  the  inclosed  lands  of  the 
respondent  were  stones  lying  on  the  said  lands, 
and  conaeouently  the  appellants  might  lawfully 
gather  and  carry  away  the  same  without  making 
any  satisfaction  for  them,  but  making  compensa- 
tion to  the  respondent  for  any  damage  thereby 


done  to  his  lands.  I  am  of  opinion,  therefioie^ 
that  the  magistrates  had  power  to  make  the  order 
for  which  the  appellants  applied,  and  that  tins 
appeal  must  consequently  be  allowed. 

Hawkins,  J. — The  question  for  us  is  whether  or 
not  the  magistrates  had  power  to  grant  to  the 
appellants,   acting   as  surveyor  of    hiffhwavs,  a 
licence  to  gather  stones  lying  on  inclosed  lands  of 
the  respondent,  without  making  satisfaction  to 
him  for  the  materials  taken.  In  my  judgment  they 
had  the  power,  but  whether  they  were  howkd  to 
grant  the  licence  is  another  question  altogether. 
Their  power  to  grant  the  licence  depends  npcm  the 
construction  of  the  51st,  53rd,  and  54th  sections  of 
the  5  &  6  Will.  4,  c.  50.  Now  it  will  be  convenient, 
first  of  all,  to  read  and  see  what  the  first  of  these 
sections  (the  5l8t)  is :  The  first  part  of  it  applies 
to  searching  for,  <tigging,  and  carrying  away  mate- 
rials for  the  repair  and  maintenance  of  Uie  high- 
ways, and  it  will  be  well  to  observe  precisely  tbe 
language  of  it~'*It  shall  be  lawful  for  every  such 
surveyor  in  any  waste  land  or  common  ground 
within  the  parish  for  which  he  shall  be  surveyor, 
or  in  any  other  parish  wherein  ^vel,  sand,  stons^ 
or  other  materials  are  respeotivelv  likely  to  be 
found  "  (I  omit  the  words  within  tne  parenthesiB) 
"  to  search  for,  dig,  get,  and  .carry  away  the  same 
so  that  he  does  not  prejudice  the  course  of  any 
river  or  brook,"  and  so  forth.     This,  therefore, 
applies  to  searching   for,  digging,  and  getting 
materials  upon  any  waste  land  oroommon  ground 
within  the  parish  of  the  particular  highway,  or  in 
any  adjoining  parish.    Bat  it  may  happsn  that 
there  may  be  no  materials  which  can  be  dug  or 
gotten  in  the  waste  lands  within  the  parish  or  the 
adjoining  parish,  and  so,  in  order  to  meet  that 
state  of  things  it  was  neoessary  to  make  provision 
for  getting  materials  elsewhere ;  and  to  that  end 
sect  54,  in  the  earlier  part  of  it  enacts  that "  it  shall 
be  lawful  for  every  such  surveyor  for  the  use  afore- 
said" (meaning  thereby,  of  course,  the  mainte- 
nance of  the  highways) "  by  licence  in  writing  from 
the  justices  at  the  special  sessions  to  searSi  for, 
dig,  and  get  materials,  if  sufficient  cannot  be  had 
conveniently  within  such  waste  lands,  in  or  tluongh 
any  of  the  several  or  inclosed  lands  of  any  person 
whifttsoever  (such  lands  not  bemg  a  garden  "  and 
so  on)  "  within  the  parish  where  the  same  shall  be 
wanted,  or  in  any  parish  adjoining;"  and  the 
section  then  goes  on  to  confer  on  tibe  surveyor 
power   to    ciurry  away  so    mncdi   of  the  said 
materials  as  in  his   discretion  shall  betibooght 
necessary  to  be   employed   in   the   amendnieiit 
of    the   highways,   he     making    such    satisfiko- 
tion  for  the  materials   which    may   be   got  or 
tiJcen  away,  and  also  for  the  damage  done  to 
such  lands  or  grounds  by  the  getting  and  carry- 
ing away  the  same  as  shall  be  settled  and  asce^ 
tained  b^  order  of  the  justices  at  a  special  sessions 
for  the  highways."    Now,  taking  the  earlier  part 
of  sect.  51,  and  the  whole  of  sect  54  it  rwllf 
applies  thus  :  "  The  surveyor  may  dig  and  sesfttt 
for  materials  upon  the  waste  grounds  and  common 
lands  of  the  parish  in  which  the  highway  is,  and 
if  he  finds  materials  he  may  get  and  cany  them 
away.    But  if,  on  searching  uirongh  the  wastes 
and  commons,  he  finds  no  materials  there,  he  most 
then  go  to  the  justices  and  they  have  power  to 
authorise    the   digging  and    otrrying  my  of 
materials  from  other  lands  in  the  parish,  whetber 
tbey  are  inclosed  or  not,  provided  always  that  tbey 
not   lands    which  are   used   as  gardens  or 


MAGI8TBATBS'  0ABE6. 


508 


Q.B.DIV.] 


WHmcoBS  V.  Fablbt. 


[Or.  Of  App. 


anrannes  and  io  forfch;  and  it  is  then  provided 
that  for  the  materialB  bo  dug  and  got  ana  carried 
away,  satisfaction  must  be  made  not  only  for  the 
Talneof  them  bat  also  for  the  damage  done  to 
the  lands  from  which  ther  have  been  taken.  All 
that  I  have  jnst  now  rererred  to  applies  to  the 
"  searching  for,  digging,  getting,  and  carrying 
away  "  of  materials.  I  now  go  Imok  to  that  which 
is  more  particularly  applicable  to  the  present  case, 
Tiz.,  to  the  gathering  of  stones.  The  following  is 
the  part  of  sect.  51  which  applies  to  that. 
Baving  stated  that  it  shaJl  be  lawftil  for  the  sur- 
veyor on  any  waste  lands  to  search  for,  dig, 
p;et,  and  cany  away  materials,  it  goes  on  to  make 
It  lawful  for  him  likewise  to  '*  gather  stones  lying 
upon  any  lands  or  groonds  within  the  parish 
where  snch  highway  shall  be  for  snch  service  and 
pnipose,and  to  take  and  carry  away  so  much  of  the 
said  materials  so  gathered  as  in  his  discretion  shall 
be  thought  necessarr  for  the  amendment  of  the 
highway  without  making  any  satisfaction  for  such 
matorials,  but  satisfaction  shall  be  made  for 
all  damage  done  to  the  lands  or  grounds  of  any 
person  l^  canying  away  the  same  in  manner 
hereinafter  directed  for  getting  and  carrying 
away  materials  in  inclosed  lands  or  grounds,  but 
no  such  atones  shall  be  gathered  without  the  con- 
sent of  the  owner  or  a  licence  for  the  purpose 
from  two  justices  at  a  special  sessions  for  the 
highways,  after  having  summoned  such  owner 
to  oome  before  him,  and  heard  his  reasons,  if  he 
should  appear  and  g^ve  any,  for  refosing  his 
consent."  As  regards  the  gcUhermg  of  stones, 
therefore,  the  surveyor  is  only  to  gather  them 
within  the  parish.  He  is  to  make  satisfaction  only 
for  the  damage  done  to  the  lands,  but  no  satis- 
ikotion  for  the  materials;  and  the  amount  of 
damage,  and  the  satisfaction  for  the  same,  are  to 
be  settled  and  ascertained  by  oider  of  justices. 
Then  with  regard  to  indoeed  lands,  sect.  53  pro- 
hibits the  digging,  gathering,  getting,  taking,  or 
carrying  awa^  any  materials  for  highway  repairs 
out  of  any  inclosed  land  or  ground  until  one 
calendar  month's  previous  written  notice  has  been 
given  to  the  owner  of  the  land  or  to  his  agent,  and 
to  the  occupier  of  the  premises;  and  if  such 
owner,  dia,  shall  attend,  but  not  show  sufficient 
cause  to  the  contrary,  the  justices  shall,  if  they 
think  proper,  authorise  the  surveyor,  to.,  to  dig, 
get,  gather,  take,  and  carry  away  such  materialB, 
at  such  times  as  to  the  justices  shall  seem  proper ; 
and,  if  such  owner,  4bc.,  neglects  to  appear,  the 
justices  shall  and  may,  upon  proof  on  oath  of  the 
service  of  such  notice,  make  such  order  therein  as 
they  shall  think  fit,  as  fullv  and  effectually  to  all 
intents  and  purposes  as  if  such  owner,  &c.,  had 
attended.  Taking  these  sections  together  it  seems 
to  me  that  the  power  to  gather  stones  is  a  power 
to  gather  them  upon  any  lands,  inclosed  or  other- 
wise, &o,,  within  tne  parish  in  which  the  highway  is 
situate;  but,  as  a  condition  precedent  to  the 
gathering  them  upon  any  inclosed  land,  it  is  neces- 
sary to  give  the  owner,  and  the  occupier  also,  a  calen- 
dar month's  previous  notice  of  an  intention  to  apply 
to  the  justices  for  a  licence,  and  at  the  expiration  of 
that  month  the  licence  must  be  applied  for  and 
obtained.  The  owner  or  the  occupier  of  the  land 
from  which  it  is  proposed  to  gather  the  stones 
may  appear  before  the  justices  and  show  cause 
why  an  order  should  not  be  made  at  all ;  and  I 
can  well  conceive  a  great  many  cases  in  which  the 
justices,  although  they  might  find  that  the  high- 


way wanted  repair,  and  that  stones  were  lying 
upon  the  surface  of  agricukural  land,  yet  miffht 
very  well  say,  "  we  will  make  no  oraer 
at  all,  because,  upon  this  particular  land 
the  stones  are  of  extreme  value,  and  it  will 
be  injurious  to  the  land,  and  depreciate  its  value, 
to  remove  them ;  and,  therefore,  we  will  not,  by 
permitting  them  to  be  gathered  for  highway 
repairs,  entail  upon  the  landowner  a  loss  and  in- 
convenience which  cannot  be  compensated  by  a 
mere  pecuniary  satisfaction  for  any  damage  done 
in  removing  them."  The  justices  have  foil  power 
and  extensive  discretion  with  regard  to  granting 
or  refusing  a  licence.  They  may  authorise  the 
surveyor  to  gather  materials  at  such  times  as  to 
them  shall  seem  proper.  They  have  full  power 
to  prevent  damage  and  inconTenience  to  the 
owner  as  they  may  think  fit,  and  may  say  to  the 
surveyor:  "xou  may  take  such  and  such  a 
quantity  of  stones  from  this  or  that  place,  but  you 
must  take  them  at  this  or  that  particular  time." 
And,  if  it  should  appear  to  ihem  that,  by  taking 
the  stones  at  all,  the  owner  would  be  damaged  to  a 
serious  extent,  or  in  a  way  which  they  consider 
would  be  unjust,  they  have  power  to  refose  the 
licence  altogether.  I  have  rererred  thus  minutely 
to  the  particular  passag^es  in  sect.  58,  because  the 
justices  are  not,  in  my  judgment,  hov/nd  to  srant  a 
licence;  and  they  have  a  discretion  which  they 
may  exercise  both  as  to  the  quantity  of  stones  to 
be  gathered  and  the  time  and  place  when  and 
where  they  may  be  gathered.  They  have  no 
power  to  order  satisfaction  to  be  made  for  their 
value,  bat,  for  any  damage  done  in  removing  them, 
they  can  order  compensation  to  be  paid  in  the 
manner  pointed  out  in  sect.  54.  I  am  of  opinion 
that  the  justices  were  wrong  in  the  view  which 
they  took  of  their  power  under  the  Act,  and 
therefore  this  appeal  mast  be  allowed. 

Judgment  for    the    appellants,  aUounng    the 
appeal,  toith  costs,    Jueave  to  appeal  refused. 

Solicitors  for  the  appellanto.  Prior,  Bigg,  Ohwreh, 
and  Adams,  agente  for  Adams,  Moherly,'  Shenton, 
and  Faithfull,  Winchester. 

Solicitor  for  the  respondent,  Parkers,  agent  for 
Doumie,  Alton. 


S^uijfttm  Court  of  Inbicaturt. 


COURT     OF    APPEAL. 


SITTINGS  AT  LINCOLN'S  INN. 

May  13  and  14, 1881. 

(Before  Jamxs,  Baggallat,  and  Lxtsh,  L. JJ.) 

Whitmobs  V,  FabiiEt.  (a) 

Agreement  to  compromise  criminal  prosecution — 
Larceny  hy  hauee — Deposit  of  deeds — Delivery 
up  of  deeds — StattUe  of  Frauds, 

A,  having  been  arrested  ai  the  instance  of  B.,  on  ihe 
charge  of  having  com^niMed  the  offence  of  larceny 
by  a'baHee,  was  brought  up  before  a  matgietraie 
and  remarked,  A^s  wife  then  vndueed  B.  to  wUh- 
draw  from  the  prosecution  on  A.* s  wife  agreeing 
to  charge  her  separate  real  estate  with  the  amount 
taken.  The  HtU  deeds  of  the  property  were  depo' 
sited  at  a  bank  in  the  joint  names  of  the  solicitors 

(«)  Beported  by  Fbanx  Stanb,  Biq.,  BarrliteMtt-Law. 
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of  ihs  ptxrUet.  A,  being  again  hronghi  h&fore 
the  magieirate,  the  UUter,  having  been  informed 
oj  the  terms,  aUowed  the  proseeution  to  he 
vfithdraum,  A.*t  wife  (rfterwardi  refused  to 
perform  her  agreement,  B,  brought  an  action  to 
enforce  the  eiharge,  and  A?s  wife  eounier'eladmed 
for  a  declaration  that  she  was  entiUed  to  have  the 
deeds  deUv&red  up  to  her. 

Held  {affirmina  the  decision  of  Fry,  J.,  48  L,  T. 
Eep,  N,  8. 192),  that  the  agreement  to  charge  the 
separate  property  was  iUegal  and  could  not  be 
enforced,  and  that  the  defendant  was  enHUed  to 
ths  decHaraUon  for  deUvery  of  the  deeds. 

Larceny  by  a  bailee  is  a  felony,  but,  if  it  had 
been  a  miedemeanowr,  the  aareement  to  charge 
in  eormderation  of  the  withdrawal  of  the  prose^ 
outiion  would  hwoe  been  void, 

Quasre,  whether  the  rule  laid  down  by  Fry,  J,,  that 
a  deposit  of  tiiGs  deeds  in  pwrsucMce  of  a  contract 
to  charge  real  estate  is  a  st^ffieient  part  verfoT' 
manoe  to  take  the  case  out  of  the  Statute  of 
Frauds, 

Thi  p1ainfci£r,  Miss  Whitmore,  in  the  early  pftrt  of 
1878,  placed  in  the  hands  of  the  defenduit,  J.  N. 
Anstrather,  a  financial  asent  and  money  lender, 
oertain  Beonrities  which  oelonfled  to  her  of  the 
Talne  of  abont  800L,  and  on  wnioh  the  aaid  de- 
fendant waa  to  raise  money;  bnt  he  was  not  to 
part  with  the  seoarities,  and  was  to  pay  interest 
thereon. 

On  the  14th  March  1878  an  agreement  was 
signed  by  the  plaintiff  and  the  said  defendant, 
by  which  the  said  defendant  undertook  to  hold 
the  secorities  on  oertain  terms,  and  to  return  the 
same  to  the  plaintiff  on  six  months'  notice.  The 
six  months'  notice  was  given  to  the  said  defendant 
by  the  plaintiff  on  the  same  day. 

The  six  months'  notice  expired  on  the  14th 
Sept.  1878,  bat  the  defendant  ^Euled  to  retnm  the 
seoarities  with  the  exception  of  one  of  them, 
l^me  elapsed,  bat  no  more  of  the  seoarities  were 
retamed,  and  on  the  27th  Jnly  1879  the  defen- 
dant was  adjudicated  a  bax^crapt.  The  plaintiff 
received  notice  of  the  proceedings,  and  tnat  she 
had  been  included  in  the  list  of  auditors. 

On  the  5th  Sept  1879  the  plaintiff  swore  an 
information  against  the  defendant  fbr  the  crime 
of  larceny  by  a  baQee,  and  he  was  arrested  on 
the  8th. 

On  the  9th  Sept.  the  defendant  was  brought 
np  at  tiie  Mansion  House  before  Sir  A.  Lusk,  and 
remanded  till  the  11th. 

On  the  10th  Sept.  the  defendant,  Mrs.  Anstru- 
ther,  wife  of  J.  N.  Anstruther,  went  with  a 
solicitor  to  call  upon  the  plaintiff  at  her  residence 
in  Sussex  for  the  purpose  of  obtaining  the  with- 
drawal of  the  prosecution  against  J.  N.  An- 
struther. Some  terms  were  proposed  by  Mrs. 
Anstruther,  but  the  plaintiff  declined  to  withdraw 
from  the  prosecution  without  the  advice  of  her 
solicitor. 

The  next  morning,  before  the  time  for  the  hear- 
ing arrived,  an  interview  took  place  between  the 
plaintiff  and  Mrs.  Anstruther,  and  their  respective 
solicitors,  at  which  an  agreement  was  come  to  by 
which  the  prosecution  was  to  be  withdrawn,  if  the 
consent  of  the  Lord  Mavor,  or  the  alderman  re- 
presenting him,  oould  be  obtained,  and  Mrs. 
Anstruther  was  to  <^iarge  her  separate  estate  with 
the  loss  which  the  plaintiff  had  incurred  through 
the  conduct  of  Mr.  Anstruther.    After  the  int«r- 
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view,  Mrs.  Anstruther's  solidtor,  aooompaaied  by 
a  Mr.  Leader  (a  clerk  of  the  plaintifiTs  solicitor), 
prooeeded  to  Messrs.  Hoare's  bonk,  and  there  de- 
posited the  title  deeds  of  a  certain  freehold  pro- 
perty, which  was  vested  in  the  defendant  Gr.  0. 
Farley,  as  a  trustee  for  Mrs.  Anstruther's  separate 
use,  such  deposit  beina  made  in  the  joint  names  of 
the  firm  of  solicitors  of  Mrs.  Anstruther,  who  had 
a  charge  upon  the  property,  and  of  Mr.  Leader, 
the  deeds  not  to  be  delivered  withoat  a  joint 
receipt. 

When  the  case  was  oalled  on  at  the  Mansion 
House,  before  Sir  A«  Lusk»  the  solidtor  who 
appemd  for  J.  N.  Anstruther  informed  the  alder- 
man that  the  plaintiff  had  agreed  to  withdraw  from 
the  prosecution,  Mrs.  Anstruther  being  prepared 
to  give  a  charge  on  her  separate  estate  for  her 
husband's  defiBbloations. 

Sir  A.  Lusk  gave  his  sanction  to  the  prosecutioB 
being  withdrawn,  whioh  was  accordingly  done. 

The  defendant,  Mrs.  Anstruther,  subeequentli 
declined  to  make  good  to  the  plaintiff  the  loss 
which  she  had  sustained,  and,  on  the  19th  Nov. 
1879,  the  present  action  was  commenced  by  the 
plaintiff  against  Mr.  and  Mrs.  Anstruther,  and  the 
tatter's  trustee,  in  which  the  plaintiff  sought  to 
charge  the  separate  estate  of  Mrs.  Anstruther 
with  the  sum  in  question. 

Mrs.  Anstruther,  by  her  defence,  set  out  the 
foots  as  to  the  proseontion  of  her  husband,  but  did 
not  expressly  rely  on  the  illegality  of  the  com- 
promise of  the  criminal  proceedinors.  She  also 
denied  that  any  agreement  had  been  arrived  at,  or 
that  the  transactions  between  her  and  the  plaintiff 
had  progressed  beyond  mere  negotiations,  and  she 
alleged  that  J.  N.  Anstruther  h^  been  discharged 
because  no  case  had  been  shown  to  support  the 
charge  affainst  him;  and  she  also  pleaded  the 
Statute  of  Frauds,  the  agreement  not  having  been 
reduced  to  writing  or  signed.  She  also  put  in  a 
counter-claim,  by  which  she  claimed  a  deolanition 
as  aflainst  the  plaintiff  that  she  was  entitled  to 
the  delivei^  up  to  her  of  the  title  deeds. 

The  action  was  tried  in  June  and  July  18B0, 
before  Fry,  J.,  who  held  that  the  deposit  m  tiUe 
deeds  in  pursuance  of  the  contract  was  a  sufficient 
pari  performance  to  take  the  case  out  of  the 
Statute  of  Frauds.  He  also  held  that  the  ame- 
ment  alleged  had  been  entered  into  by  ICra 
Anstruther,  but  that  it  was  against  public  poticj, 
and  could  not  be  enforced.  He  aismissed  the 
action  without  costs,  and  made  the  dedantion 
claimed  by  Mrs.  Anstruther. 

The  deddon  of  Fry,  J.  is  reported  43  L.  T.  Bep. 
N.  S.  192. 

The  plaintiff  ^>pealed. 

Fischer,  Q.G.  and  Oswald  for  the  appeUant— 
It  is  illeeal  to  compound  a  fdony,  but  not  to 
compound  a  misdemeanour.  Anstruther  was  not 
charged  with  a  felony,  bnt  with  the  offenoe  d 
larceny  by  a  bailee,  whioh  is  not  a  felony,  bat  a 
misdemeanour.  The  offence  of  taking  goods  by  a 
bailee  was  not  a  fdony  at  the  common  law,  or 
indeed  punishable  as  a  crime.  In  1861  it  was 
enacted  that  whosoever,  bdng  a  bailee  of  any 
chattd,  money,  or  valuable  security,  should  fiaa- 
dulently  take  or  convert  the  same  to  his  own  use 
should  be  guilty  of  larceny,  and  might  be  indicted 
for  larceny :  (24  &  25  Vict.  o.  96,  s.  3.),  The 
section  does  not  say  the  offender  is  gailtj  d 
fdony.     [LuBH,   L.  J.—  Laroeny,    genmly,   ib 
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felony,  and  if  the  Legislature  had  meant  that  this 
particnlar  larceny  shonld  not  be  a  felony,  ic  would 
have  said  so.]  There  are  many  cases  of  larceny 
under  the  same  statute,  which  are  also  expressly 
defined  as  felonies,  as  larceny  of  cattle  (sect.  10) ; 
larceny  of  written  instruments  (sect.  27).  [Lush, 
L.J. — ^Is  there  any  case  of  larceny  which  the 
statute  says  shall  not  be  a  felony  P]  Yes ;  taking 
or  killing  hares  is,  under  sect.  17,  a  misde- 
meanour only.  [Lush,  L.  J. — "  Taking  "  there  does 
not  mean  stealing,  but  catching.]  Even  supposing 
that  the  offence  charged  was  a  felony,  the  puiintiS 
has  fulfilled  her  duty  by  commencing  the  prose- 
cution : 

Ex  parte  Ball;  Be  Shepherd.  40  L.  T.  Bep.  N.  S. 
141 ;  L.  Eep.  10  Ch.  Div.  667. 

The  mere  withdrawing  from  the  proeeoution  was 
not  an  illegal  act,  for  supposing  that  the  offence 
of  larceny  by  a  bailee  is  a  felony,  the  oharffe 
might  not  have  been  substantiated.  When  the 
matter  was  tried  out>  it  might  have  appeared  that 
the  person  was  not  guilty  of  a  felony  at  all. 
Yoa  must  be  satisfied  from  the  evidence  on  both 
sides  that  a  felony  was  actually  committed  before 

f'oa  can  say  that  a  felony  has  been  compounded. 
Baggallay,  L.J. — It  is  sufficient  to  found  the 
offence  of  compounding,  if  a  charge  of  felony  is 
made.     Lush,    L.J. — The   charge   only   is  con- 
sidered, otherwise  every  offence  might  be  com- 
promised by  stopping  the  case  at  an  early  stage  : 
see  Keir  v.  Leeman,  3  L.  T.  Bep.  0.  S.  299 ;  6  Q.  B. 
N.   S.  308;    affirmed  7  L.  T.  Bep.  0.  S.  347; 
9  Q.  B.  N.  S.  371.]    In  this  case  the  case  never 
get  as  far  as   an  indictment,  and  if  it  had,  no 
charge    of   felony  could   have    been   made    out, 
for   the   offence  was    that    of   a    trustee    frau- 
dulently   disposing    of    property,    which    is    a 
misdemeanour:    (24  &  25    Vict.    o.    96,    section 
80.)      If  that  is  so,  the  remedy  of  the  party 
injured    is     expressly    reserved:     (Id.,    s.   86.) 
17o  complaint  can  be  made  when  the  magistrate 
has  consented  to  the  prosecution  being  withdrawn ; 
he  represents  the  pubho.  [Lush,  L.J, — For  aught  I 
know  the  magistrate  might  be  indicted.    It  was 
held  in  Keir  v.  Leeman  (supJ)  that  even  a  judge  of 
assize  could  not  allow  a  prosecution  to  be  com- 
promised.   James,  L.  J. — The  agreement  would  not 
have  been  made  legal  if  the  Lord  Chief  Justice, 
the  Lord  High  Chancellor,  and  all  the  judges  of 
the  Court  of  Appeal  had  consented  to  it.]    The 
parties  have  not  set  up  the  illegality  of  the  agree- 
ment   The  judge  himself   raised  the  question. 
[James,  L. J. — Tlie  court  is  bound  to  take  notice  of 
the    illegality  of   a  transaction,  although    both 
parties  wish  it  to  be  passed  over.]    The  defendant 
cannot  now  set   up  the  illegality,  as,  after  the 
pleading  which  have  been  delivered,  it  would  be 
a  surprise  on  the  plaintiff:  (Order  XIX.,  r.  18.) 
[Jambs,  L.  J. — Nobody  can  be  surprised  by  leamin 
the  law,  as  every  one  is  presumed  to  know  it. 
lUeeality  must  be  expressly  pleaded ;  mere  denia 
of   a  contract  only  denies  the  making  :  (Order 
XIX.,  r.  23.)    [James,  L.J.— That  is  only  the  old 
rule  that  under  a  plea  of  non  est  factum  you  could 
not  prove  illegality,  but  to  do  that  you  must  set 
out  the  circumstances.]    The  facts  showing  the 
illegality  must  be  dearly  shown  even  if  the  agree- 
ment is  not  said  to  be  illegal : 

EaiahY.  Kaye,2iSL»  T.  Bep.  ^.  S.  675;  L.  Bep.  7 
Ch.  App.  469. 

The  declaration  in  favour  of  the  defendant  cannot 
Mag.  Oas.  Yol. — ^XII. 


be  sustained.  If  the  money  had  actuaUy  been  paid 
over  to  the  plaintiff  no  action  would  have  lain  for 
its  recovery:  In  pari  delicto  potior  est  conditio 
possidentis.  [North,  Q.O.  referred  to  Williams  v. 
Bayley  (M  L.  T.  Bep.  N.  S.  802  ;  L.  Bep.  1  B.  &  I. 
App.  200.]  That  was  a  case  of  pressure.  They 
also  referred  to 

White  V.  Bpettigws,  13  M.  &  W.  608 ; 

Davies  v.  liond^n  and  Provincial  Marine  In^irance 

Society,  38  L.  T.  Bep.  N.  S.  478 ;  L.  Bep.  8  Ch.  Div. 

469; 
Oshaldiston  v.  Simpsony  1  L.  T.  Bep.  O.  S.  835 ;  13 

Sim.  518. 

North,  Q.O.  and  Oodefroi,  for  the  defendants, 
were  not  called  on. 

James,  L.  J. — This  case  has  been  argued  at  length 
and  with  perseverance.  It  is  a  case  of  great  hard- 
ship on  the  plaintiff,  who  has  lost  a  considerable 
sum  of  money  tiiroujch  the  default  of  the  husband 
of  the  defendant  Mrs.  Anstruther.  However  hard 
the  case  may  be,  we  must  decide  it  upon  prin- 
ciples of  law,  and  those  are  as  plain  ana  clear  as 
ever  occurred  in  any  court.  The  facts  of  the  case 
which  raised  the  question  to  be  decided  are  shortly 
as  follows.  There  was  a  criminal  prosecution  for 
larceny  by  a  bailee,  which  is  felony.  Whether  it 
was  a  felony  or  misdemeanour  does  not  matter  so 
far  as  this  case  is  concerned.  The  husband  was 
in  the  dock.  His  wife  desired  to  relieve  him  from 
the  prosecution.  She  proposed  to  ffive  a  security 
on  her  separate  property  to  stop  the  prosecutrix 
from  proceeding.  That  proposal  was  acceded  to  by 
the  prosecutrix.  In  the  course  of  the  negotiations 
the  title  deeds  relating  to  Mrs.  Anstrather's  pro- 
perty were  handed  over  to  a  bank.  No  evidence 
has  been  given  as  to  what  was  precisely  agreed 
upon,  but  it  has  been  clearly  shown  what  was 
intended  to  be  done.  The  learned  judge  in  the 
court  below  himself  took  the  objection  that  an 
illegal  agreement  was  sought  to  be  given  effect  to, 
as  it  is  the  duty  of  every  court  to  take  the  objec- 
tion when  such  &cts  appear  as  to  show  that  some- 
thing has  been  done  to  stop  a  criminal  prosecution. 
The  court  is  bound  to  say  "  We  will  do  nothing  to 
enforce  such  an  agreement  against  public  policy." 
I  think  any  partv  setting  up  such  case  would  pro- 
bably think  twice  before  he  admitted  in  his 
pleading  that  he  had  been  party  to  such  an 
agreement.  The  authorities  clearly  show  that 
what  was  done  here  was  an  offence  which  might 
have  been  made  the  subject  of  a  prosecution.  It 
is  said  that  there  is  a  difference  in  this  cose  from 
the  ordinary  offence  of  compounding  a  felony  by 
the  fact  of  the  presiding  magistrate  having  con- 
sented to  reparation  being  made  to  the  prosecu- 
trix. There  might  be  something  to  be  said  on  that 
score  as  to  the  amount  of  punishment  to  be  in- 
flicted on  the  offender;  but  if  authority  were 
wanted  to  show  that  what  was  done  did  not  make 
the  affair  lawful,  there  is  a  decision  of  the 
Exchequer  Ohamber  in  Keir  v.  Leeman  that  even 
a  judge  of  assize  cannot  lawfully  consent  to  such 
a  compromise  of  a  prosecution  for  felony.  It  is 
said  by  the  appellant's  counsel  that  the  judge 
in  the  court  below  has  not  only  denied  the  plaintiff 
the  relief  to  which  she  was  entitled,  but  that  such 
judge  has  given  the  defendant  relief ,  thus  ignoring 
the  maxim  In  pari  delicto  potior  est  conditio 
possidentis,  and  that  no  relief  ought  to  have  been 
given  to  Mrs.  Anstruther  on  the  counter-claim  set 
up  by  her.  Independently  of  the  cases  which  have 
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been  cited  to  me,  it  has  been  decided  in  the  Honse 
of  Lords  in  WiUiams  v.  Bcuyley,  that  where  there 
Ins  been  pressure  in  cases  like  this  the  coart  will 
grant  relief  to  the  person  apon  whom  sach  pres- 
sure has  been  pat.  Bat  here  what  has  been  done 
is  that  a  declaration  has  been  made  which  is  a 
logical  result  o£  what  was  claimed  by  the  plaintiff 
in  the  action.  Miss  Whitmore  says:  "Ihave  a 
charge  npon  Mrs.  Anstrather's  separate  estate." 
The  court  declares,  in  answer  to  Miss  Whitmore*s 
question,  that  she  has  no  such  charge.  There- 
upon Mr8.  Austruther  and  her  estate  are  neoes- 
Rurily  held  to  be  free  from  the  charge  which  has 
been  claimed.  The  court  thinking  the  case  a  hard 
one,  did  even  more  for  the  plaintiff  than  she  was 
entitled  to  ask  should  be  done,  for  it  made  no 
f>rder  as  to  costs,  although  it  is  impossible  to  say 
that  the  action  was  not  unfounded.  Having 
obtained  a  decision  of  a  competent  court  on  a 
point  which  was  evidently  clearly  against  the 
plaintiff,  she  chooses  to  bring  an  appeal  from 
such  decision.  She  does  so  at  her  own  risk,  and, 
although  her  case  is  a  hard  one,  I  see  no  reason 
for  making  any  exception  to  the  rule  as  to  costs. 
In  my  opinion  the  appeal  should  be  dismissed 
with  costs. 

Baggallat,  L.J.,  after  stating  the  facts,  oon- 
tinned :— I  am  clear  that,  upon  the  authorities,  it 
is  immaterial  whether  the  charge  which  was 
attempted  to  be  compromised  was  a  felony  or 
only  a  misdemeanour.  Any  agreement  to  com- 
pound a  criminal  prosecution  for  a  public  offence 
is  illegal,  and  it  is  wholly  immaterial  that  such 
agreement  has  received  the  sanction  in  court  of 
the  magistrate  before  whom  the  charge  was 
brought.  The  sanction  of  the  magistrate  cannot 
render  valid  a  transaction  which  would  otherwise 
be  illegal.  I  am  of  opinion,  therefore,  that  the 
appeal  must  be  dismissed. 

Lush,  L.  J. — ^I  am  of  the  same  opinion.  I  share 
fully  in  the  sympathy  which  has  already  been  ex- 
pressed for  the  plaintiff,  but  I  cannot  give  legal 
effect  to  my  sympathj^.  There  is  no  doubt  that 
to  compound  a  felony  is  an  illegal  act,  and  also  a 
crime  which  renders  the  person  guilty  of  com- 
mitting it  liable  to  punishment.  Every  agree- 
ment, therefore,  by  which  a  prosecutor,  in  con- 
sideration of  a  private  benefit,  has  consented  to 
compound  or  withdraw  from  a  charge  of  felony 
is  one  whidi,  on  account  of  its  illegality,  the 
court  will  not  enforce.  There  is  certainly  no  legal 
obligation  on  a  person  who  has  suffered  injury  by 
the  commission  of  a  felony  to  prosecute  the 
person  who  has  committed  the  crime ;  but  if  he 
has  once  instituted  the  prosecution,  he  has  acted 
on  behalf  of  the  public,  and  used  the  name  of 
the  sovereign  as  representing  the  public,  and 
cannot  legally  enter  into  ai\  binding  agreement  to 
discontinue  the  prosecution.  The  cases  clearly 
establish  that  any  such  agreement  in  con- 
sideration of  a  benefit  to  the  prosecutor 
is  illegal  and  cannot  be  enforced.  It  is  utterly 
immateorial  whether  the  charge  is  proved  or 
not,  if  once  it  has  been  made.  Although  the 
offenQe  here  was  a  felony,  it  would  not  matter  if 
it  were  a  misdemeanour.  There  are,  no  doubt, 
certain  cases,  as  that  of  an  assault,  where  the 
parties  may  compromise  the  offence  without 
being  guilty  of  an  illegal  act.  But  this  does  not 
apply  to  misdemeanours  of  a  serious  kind.  Em- 
bezzlement is  only  a  misdemeanour,  yet  it  is  a 


criminal  offence  to  compromise  a  prosecution  for 
embezzlement.  The  principle  has  been  stated  by 
Lord  A.binger,  C.B.,  in  the  case  of  Davies  v. 
Holding  (1  M.  &  W.  159).  The  court  there  held 
that  an  agreement  which  was  illegal  and  void,  as 
being  against  the  general  policy  of  the  law,  should 
not  be  enforced,  and  applied  the  doctrine  to  an 
agreement  to  abandon  a  fiat  in  bankruptcy.  The 
doctrine  has  also  been  applied  in  cases  where  a 
debtor  has  entered  into  a  bargain  with  certain 
creditors  not  to  oppose  him  in  obtaining  a  compo- 
sition with  the  general  bodv  of  his  creditors.  It  is  a 
well-established  doctrine  that  an  agreement  to  fore- 
go public  rights  is  an  illegal  agreement.  Whether 
the  felony  could  have  been  proved  here  or  not 
there  is  no  doubt  that  a  criminal  charge  was 
made,  and  the  prosecutrix  could  not  legally  with- 
draw it.  The  fact  that  the  presiding  magistrate 
consented  to  such  withdrawal  of  the  charge  does 
not  make  it  legal.  The  claim  set  up  by  Miss 
Whitmore  cannot  be  made  the  subject  of  an  action. 
Then  nobody  can  invoke  the  authority  of  the 
court  to  give  effect  to  an  illegal  agreement,  and 
there  is  no  doubt  that  the  judge  was  quite  right 
in  interfering  and  of  his  own  motion  pointing  out 
the  illegality  of  the  transaction,  and  the  impossi- 
bility of  allowing  the  plaintiff's  claim.  There 
was,  however,  quite  enough  on  the  pleadings, 
without  the  interference  of  the  judge,  to  set  up 
the  defence  of  illegality.  We  are  quite  at  liberty, 
where  facts  are  stated  which  show  an  illegal  act, 
to  allow  a  case  of  illegality  to  be  proved,  although 
it  is  not  expressly  stated  m  the  pleadings  that  the 
defendant  pleads  illegality. 

James,  L.J.  —  I  desire  to  be  nnderatood  as 
giving  no  opinion,  either  way,  on  the  point  de- 
cided in  the  court  below  as  to  the  Statute  of 
Frauds.  That  point  requires  to  be  further  con- 
sidered if  it  ever  arises  again. 

Solicitor  for  the  appellant,  F,  Bradley, 

Solicitors  for  the  defendants.  Remnant,  Penley, 
and  Qrtbbhe, 


HIGH    COURT   OF  JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Wednesday,  June  15, 1881. 

(Before  GhiOTX,  Likdlst,  and  Lofes,  JJ.) 

Haielmon  V,  PABE.(a) 

Municipal  elecHon — Nomination  paper — SubecfOh 
ing  burgees — Assenting  hwrgesses  —  Municipd 
Elections  Act  1875  (38  §-  39  Viet.  c.  40),  s.  1, 
sub-secL  2. 

The  mtUioner,  a  candidate  for  the  cffice  of  conn' 
ciuor  at  a  hye  municipal  election,  vxis  nominated 
by  a  nomination  paper  on  which  appecared  1^ 
names  of  a  proposer,  a  seconder,  and  eight 
assenting  hwrgesses.  After  the  eight  assenting 
burgesses  had  sigr^,  it  was  discovered  that  ihs 
nominator  was  not  on  the  burgess  roU,  and  wat 
not  entitled  to  vote,  and  thereupon  his  name  was 
erased,  and  that  of  a  duly  qualified  burgess  sub' 
stitutedfor  it,  without  the  knowledge  of  the  eight 
who  had  stibscribed  as  assenting  burgesses. 

Held,  that  the  nomination  was  bad,  on  the  growid 
(a)  Beported  bj  J.  A.  Foots,  Bail.,  Buditer«trUw. 
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thai  it  was  not  auhscrihed  hy  eiglU  enrolled 
hurgeeees  "cu  aseentvng  to  the  nomination," 
as  required  hy  28  4r  ^9  Viet.  c.  40,  i.  1.  auh- 
eect.  2. 

Special  case  stated  nnder  the  Manioipal  Elections 
Act  1872. 

The  following  are  the  material  portions  of  it : 

Oasis. 

1.  The  boroQgh  of  Sanderland,  in  the  county  of 
Durham,  is  divided  into  wards,  one  of  which  is 
called  the  West  Ward.  The  West  Ward  is  repre- 
sented in  the  council  of  the  borough  by  six 
members.  Owing  to  the  death  of  one  of  the 
oounoillors  representing  the  said  ward,  an  extra- 
ordinary yaoancy  oconmd  in  the  representation 
of  the  said  ward  in  or  about  the  month  of  October 
1880. 

2.  Mark  Harmon,  the  petitioner,  at  the  time  of 
the  signing  of  the  nomination  paper  hereinafter 
mentioned,  and  at  the  time  of  the  said  election,  was 
a  person  enrolled  on  the  burgess  roll  of  the  said 
borough,  and  was  entitled  to  oe  so  enrolled,  and 
was  qualified  to  be  elected  to  the  office  of  town 
councillor  for  the  said  ward. 

5.  The  said  petitioner  and  Bobert  Park,  the  re- 
spondent, were  the  only  persons  nominated  as  can- 
dates  at  the  said  election  for  the  said  ward. 

6.  The  following  is  a  copy  of  the  nomination 
paper  of  the  petitioner : 

NOXINATION  PAFBB. 

Borough  of  filimderland. 

Election  of  one  oonncillor  for  West  Ward,  in  the  said 
boTonffh,  to  be  held  on  the  15th  da^  of  October  1889. 
We,  the  undersigned,  being  respeotiTely  enrolled  bnr- 
geases  for  West  Ward,  in  the  said  borough,  hereby 
nommate  the  following  person  as  a  candidate  at  the  said 
election. 


Soioama 

Other  Names, 

Abode. 

Description. 

Hannon. 

Mark. 

Hylton-road,  West.. 

Licensed. 
Victualler. 

(Signed) 

1.  John  Ghreen,  of  4,  Lime-flitreet  (1595). 

2.  William  Anthony  Hope,  of  9,  Holly-terrace  (187). 

We,  the  undersigned,  being  respeotiyelv  enrolled  bur- 
gesses for  the  said  ward,  do  hereby  assent  to  the  nomi- 
nation of  the  above  person  as  a  candidate  at  the  said 
election. 

Dated  this  Gth  day  of  October  1880. 

(The  signatures  of  eight  duly  qualified  and  enrolled 
buzgeBses  followed).  Delivered  by  the  proposer,  Mr. 
John  Oreen,  the  6th  day  of  October  1880,  at  4.40.  p.m. 

(Signed). 

7.  The  nomination  paper  was  broaght  to  the 
town  clerk's  office  by  a  person  of  the  name  of 
Graham,  who  was  not  the  proposer  or  seconder  of 
the  petitioner  or  one  of  the  assenting  bnrgesses, 
and  who  asked  the  clerk  in  attendance  to  see  if  it 
was  in  order.  Snch  nomination  paper,  when  so 
broaght  to  the  town  clerk's  office,  had  on  it  the 
name  of  William  Ball  as  the  proposer,  bat  with- 
oat  any  number  on  the  bargess  roll  or  sitaation 
of  qoalifying  property.  It  had  also  on  it  the 
name  of  a  seconder,  and  was  also  snbscribed  by 
eight  assenting  burgesses.  The  clerk,  on  look- 
ing at  the  bargess  roll,  found  the  name  of 
William  Ball  on  the  list;  bat  it  was  noted  in 
the  margin  **  not  entitled  to  vote  here,"  and  the 
name  of  William  Ball  was  not  on  any  other  part 
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of  the  bargess  roll.  John  Green,  a  duly  enrolled 
bargess  of  the  West  Ward,  happened  to  come 
into  the  town  clerk's  office  at  the  time,  and,  on 
seeing  the  nomination  paper  in  Graham's  hands 
signed  by  the  said  William  Ball,  and  knowing 
that  the  name  of  William  Ball  was  not  on  thu 
burgess  roll  as  a  person  entitled  to  yote,  struck 
out  William  Ball's  signature  and  inserted  his 
own  name  in  lieu  thereof,  adding  his  own  number 
on  the  bargess  roll  and  the  situation  of  the  pro- 
perty in  respect  of  which  he  was  enrolled  a  bar- 
gess, the  said  William  Ball  and  the  seconder  and 
the  assenting  burgesses  not  being  present,  and 
thereupon  the  said  John  Green  handed  in  the 
nomination  paper  to  the  town  clerk. 

8.  The  said  nomination  paper  subscribed  as  afore- 
said was  delivered  as  aforesaid  by  the  said  John 
Green  to  the  town  clerk  of  the  said  boroash  on 
the  6th  October  1880,  before  five  o'clock  in  the 
afternoon,  the  said  sixth  day  of  October  being  at 
least  seven  days  before  the  day  of  election,  and 
the  said  town  clerk  sent  notice  of  such  nomina- 
tion to  the  petitioner,  and  caused  the  name  of  the 
petitioner,  with  his  place  of  abode  and  descrip- 
tion as  a  person  duly  nominated,  to  be  printed 
and  placed  on  the  notice  board  at  the  outer  door 
of  the  said  town  clerk's  office,  where  such  notices 
are  nsaally  displayed,  and  also  on  or  near  the 
door  of  the  corporation  buildings,  and  in  other 
oonspicnooB  parts  of  the  borough  and  ward  afore- 
said. 

9.  On  the  7th  Oct.  1880  the  respondent  ob- 
jected in  writing  to  the  nomination  of  the  peti- 
tioner. The  folloiring  is  a  copy  of  the  objection 
(so  far  as  is  material). 

Borough  of  Sunderland. 
Election  of  one  councillor  for  West  Ward  in  the  said 
borough  appointed  to  be  held  on  the  fifteenth  day  of 
October  im 

1.  the  undersigned,  being  duly  entitled  to  attend  the 
proceedings  for  nomination  of  candidates  at  this  election, 
do  object  for  the  reasons  hereunder  mentioned  to  the 
nomination  paper  of  Mr.  Mark  Harmon. 

Dated  this  7th  day  of  October  1880. 

(Name)  Bobbbt  Park, 

(Address)       2,  The  Betreat. 
To  the  Mayor : 
My  reasons  for  objecting  to  such  nomination  paper  arc : 

2.  That  the  nomination  paper  of  said  Mark  Harmon 
is  bad,  on  tiie  ground  that  tiie  signatures  of  the  seconder 
and  assenting  parties  were  placed  thereto,  whilst  the 
name  of  WilBam  Ball  (a  person  not  on  the  register) 
appeared  therein  as  proposer. 

3.  That  such  nomination  is  bad,  on  the  ground  that  the 
signature  of  said  William  Ball  was  struck  out  without 
Ids  consent  being  first  obtained,  and  the  signature  of 
John  Oreen  inseitAd  in  its  place. 

10.  The  said  William  Ball  was  a  person  not  on 
the  bargess  roll  for  the  said  boroagn  as  a  person 
entiled  to  vote,  and  he  was  not  (m  the  bargess  roll 
for  the  said  ward,  and  was  a  person  not  entitled 
to  vote  at  the  said  election. 

11.  Samuel  Storey,  Esq.,  mayor  of  the  said 
boroagh,  on  the  7th  Oct.  1880  attended  pur- 
suant to  notice  to  decide  upon  the  said  objectiou, 
and  the  town  clerk  was  with  him.  The  p^ttitioner 
and  the  said  Bobert  Park  and  one  Mr.  Errington, 
a  councillor  of  the  borough,  went  together  into  the 
room  where  the  mayor  and  the  town  clerk  were. 
The  mayor  asked  the  petitioner  if  he  had  any 
objection  to  the  said  Kobert  Park*s  nomination, 
and  he  said  he  had  none.  The  mayor  then  askocl 
the  said  Kobert  Park  if  he  had  any  objection  to  the 
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nomination  of  the  petitioner.  He  said  he  had 
three,  and  he  handed  to  the  mayor  the  paper 
before  set  out  in  paragraph  9.  The  petitioner  was 
asked  if  he  had  anything  to  say  in  answer,  and 
replied  "  nothing ;  "  and  the  mayor  requested  the 
petitioner  and  the  said  Bobert  Park  and  the  said 
Mr.  Errington  to  retire,  and  they  did  so.  The 
mayor,  after  consulting  with  the  town  clerk, 
reaiding  .and  considering  cases  already  decided 
bearing  on  the  objection,  and  in  the  absence  of 
the  petitioner  and  respondeat,  hearing  from  the 
town  clerk  and  his  clerk  who  was  present  when 
the  nomination  paper  was  delivered  by  the  said 
John  Green,  the  facts  stated  in  paragraph  8  con- 
nected with  such  delivery,  afterwards  called  back 
the  petitioner  and  the  said  Eobert  Park  into  the 
room  and  gave  his  decision  in  writing  in  the  words 
following : 

Thursday,  7th  October  1880. 

The  mayor  with  both  candidates  attended  at  the  Town 
Hall  or  Corporation  Bnildinm.  Having  gone  through 
nomination  papers  and  heard  the  objections  made  bv  Mr. 
Bobert  Park  to  Mr.  Mark  Harmon's  nomination  and  con- 
sidered the  same,  I  decide  that  the  nomination  of  ^  Mr. 
Mark  Harmon  is  bad  by  reason  of  its  non-compliance 
with  section  1  (sub  sect.  2)  of  the  Municipal  iaection 
Act  1875. 

(Signed)       Samuel  Stobey,  Mayor. 

Nothing  more  took  place  in  the  presence  of  the 
petitioner  on  this  occasion  than  is  hereinbefore 
stated. 

12.  On  the  8th  Oct.  1880  the  said  town  clerk 
caused  to  be  published  in  the  said  borough  and 
ward  a  printed  notice  by  handbills  and  placards 
that  the  said  mayor  had  allowed  the  objection  to 
the  nomination  paper  of  the  petitioner  made  by 
the  respondent,  and  that  as  tne  respondent  was 
the  only  person  duly  nominated  the  returning 
oflScer  would  attend  at  the  Town  Hall  or  Cor- 

E oration  Buildings  on  the  15th  Oct.  1880,  when 
e  wonld  publish  the  name  of  such  person 
and  deolare  him  to  be  elected  pnrsnant  to  the 
statute. 

13.  On  the  11th  Oct.  the  petitioner  caused  to  be 
served  on  the  said  mayor  and  town  clerk  of  the 
said  borough  a  notice  under  the  petitioner's  hand 
that  he  protested  against  the  allowance  of  the  said 
objection  to  his  nomination  paper,  and  that  having 
been  duly  nominated  for  the  said  office  of 
councillor  he  demanded  a  poll  of  the  burgesses  of 
the  said  ward. 

15.  No  such  poll  of  the  burgesses  of  the  ward 
as  demanded  was  allowed,  and  on  the  said  15th 
Oct.  1880,  John  Potts,  the  presiding  alderman  and 
returning  officer,  attended  at  the  Town  Hail  or 
Corporation  Buildings,  and  no  protest  being  made 
published  the  name  of  the  respondent,  and  de- 
clared him  to  be  duly  elected  to  fill  the  situation 
or  office  of  oounoillor  for  the  said  west  ward.  (A 
copy  of  the  declaration  followed.) 

16.  The  petitioner  thereupon  in  due  course 
petitioned  against  the  said  return;  and  by  the 
said  petition  he  complained  of  the  conduct  of  the 
mayor  in  deciding  in  favour  of  the  validity  of  the 
said  objection  in  manner  aforesaid,  and  prayed 
that  the  uecision  of  the  mayor  allowing  the  said 
objections  might  be  reversed,  and  that  it  might 
be  determined  that  the  said  Bobert  Park  was 
not  duly  elected,  and  that  the  said  election  was 
void. 

17.  By  order  of   the   honourable  Mr.  Justice 


Stephen  this  case  has  been  stated  for  the  opinion 
of  the  court. 

The  question  for  the  opinion  of  the  court  is 
whether  the  mayor  was  right  in  the  circumstance 
above  mentioned  in  deciding  that  the  said  nomi- 
nation of  the  petitioner  was  bad. 

If  the  court  shall  answer  this  question  in  the 
affirmative,  then  the  petition  shall  be  dismissed. 
If  the  court  shall  answer  this  question  in  the 
negative,  then  judgment  shall  be  given  that  the 
said  Bobert  Park  was  not  duly  elected,  and  that 
the  said  election  was  void. 

.  The  costs  of  the  petition  and  of  this  special  case 
to  be  in  the  discretion  of  the  court. 

Oainsford  Bruce  and  Julian  Rohin$f  for  the 
petitioner,  contended  that  the  assenting  burgesses 
signed  as  assenting  to  the  candidate,  and  not  to 
his  proposer  and  seconder.  Sect.  1  sub-sect.  2  of 
38  &  39  Yict.  c.  40,  provides :  "  Every  candidate 
shall  be  nominated  in  writing,  the  writing  shall  be 
subscribed  by  two  enrolled  burgesses  of  such 
borough  or  ward  as  proposer  and  seconder,  and 
by  eight  other  enrolled  burgesses  of  such  borough 
or  ward  as  assenting  to  the  nomination."  The 
signature  of  the  original  proposer,  Mr.  W.  Ball, 
was  a  mere  nullity ;  and  it  was  competent  to  aoy 
qualified  burgess  to  sign  as  proposer  at  any  time 
before  delivery  of  the  nomination  paper. 

Ridley  for  the  respondent. 

The  other  point  argued,  as  to  a  variance  in  the 
spelling  of  the  petitioner's  name  on  the  burgess 
roll  and  on  the  nomination  paper,  became 
immaterial,  and  no  judgment  was  given  upon  it 

Gbovs,  J. — We  are  all  clearly  agreed  act  to  the 
second  point.  It  is  unnecessary  to  express  any 
opinion  as  to  the  first  point  as  to  the  misnomer, 
but  the  other  point  is  a  clear  one.  The  words  of 
sect.  1  sub-sect.  2  of  the  Municipal  Elections  Act 
1875  (38  &  89  Yict.  c.  40)  are  these:  '*  At  any  such 
election  every  candidate  shall  be  nominated  in 
writing ;  the  writing  shall  be  subscribed  by  two 
enrolled  burgesses  of  such  borough  or  ward  as 
proposer  and  seconder,  and  by  eight  other  enrolled 
burgesses  of  such  borough  or  ward  as  assentinjr  to 
the  nomination.  Each  candidate  shall  be  nominated 
by  a  separate  nomination  paper,  but  the  same 
burgesses,  or  any  of  them,  may  subscribe  as  many 
nomination  papers  as  there  are  vacancies  to  be 
filled,  but  no  more."  To  my  mind  there  is  no 
doubt  or  ambiguity  in  these  words.  The  nomina- 
tion is  hj  the  proposer  and  seconder,  and  each 
candidate  is  nominated  by  a  separate  nomination 
paper.  Then  in  the  schedule  a  form  of  nomination 
IS  given,  in  which  the  words  are :  "  We  hereby 
nominate  the  following  person  as  a  candidate," 
followed  by  the  signatures  of  the  proposer  and 
seconder.  The  nomination  oonsista  <i  two  persons 
naming  the  candidate.  Then  the  paper  is  to  be 
subscribed  by  eight  other  persons,  enrolled 
burgesses,  "as  assenting  to  the  nomination,"  not 
to  the  person  nominated,  but  to  the  nomination. 
In  the  form  given  in  the  schedule  the  words  are: 
"  We,  the  undersigned,  being  enrolled  burgesses, 
do  hereby  assent  to  the  nomination  of  the  above 
person  as  a  candidate  at  the  said  eleotion."  Tho 
argument  is  that  they  assent  only  to  the  person 
being  a  proper  person  to  be  nominated,  and  Mr. 
Bruce  cannot  shrink  from  the  conclusion  that  the 
I  eight  persons  may  subscribe  the  paper  when  still 
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in  blank  an  far  as  tho  proposer  and  seconder  are 
concerned.  That  would  be  entirely  against  the 
meaning  and  object  of  the  statute.  The  act  of  assent 
is  to  the  person  nominated,  looking  at  the  persons 
by  whom  he  is  nominated.  It  might  have  a  very 
considerable  effect  on  the  mind  to  know  who  the 
proposer  and  seconder  were,  and  in  fact  I  do  not 
see  any  other  reason  for  having  a  proposer  and 
seconder  at  all,  except  as  respectable  persons  in 
whose  judgment  the  other  subscribing  burgesses 
have  faith.  I  am  of  opinion,  therefore,  that  the 
nomination  was  bad,  and  that  the  returning 
officer  was  right  in  rejecting  the  name  of  the 
petitioner  as  a  candidate. 

LiNDLET,  J. — I  am  also  of  opinion  that  the 
decision  of  the  mayor  was  right.  I  think  Mr. 
Bruce's  interpretation  of  the  section  is  not  admis- 
sible. The  statute  requires  a  nomination  in 
writing,  and  that  there  should  be  a  proposer  and 
seconder,  and  also  eight  other  subscribing  bur- 
gesses "  as  assenting  to  the  nomination."  What 
does  that  mean  P  It  means  that  each  subscribing 
burgess  is  to  exercise  his  own  judgment  as  to  the 
nomination  to  which  he  assents.  The  nomination, 
it  is  plain,  consists  of  the  filling  up  of  the  name 
of  the  candidate  on  the  nomination  form,  and 
of  the  signing  by  the  proposer  and  seconder. 
Mr.  Bruce's  argument  goes  almost  to  this,  as 
far  as  I  can  see — that  the  eight  persons  might 
sign  even  before  the  name  of  the  candidate 
was  there.  That  is  not  the  kind  of  assent  re- 
quired by  the  statute  at  all.  The  nomination  must 
precede  the  assent,  not  the  assent  precede  the 
nomination. 

LoFSS,  J.  concurred. 

Judgment  for  the  respondent. 

Solicitors  for  the  petitioner,  Bellt  Brodriehf  and 
Oray,  for  SnowhaU,  Sunderland. 

Solicitors  for  the  respondent,  Brownlow  and 
Houoe,  for  B/iUon,  Sunderland. 


Monday,  May  23, 1881. 

(Before  Huddleston,  B.  and  Hawkins,  J.) 

Mastin  v.  Barker,  (a) 

Licensing  Act  1874  (37  ^  38  Vict.  c.  49),  ss.  3.  9— 
Retail  excise  licence — Sale  of  intoxicating  liquors 
during  prohiMted  hours — All  premises  in  which 
intoxicating  liquors  are  sold  by  retail. 

Sects.  3  and  9  of  {he  Licensing  Act  1874  apphf  not 
only  to  premises  licensed  by  justices,  but  cUso  to 
premises  in  which  intoxicating  liquors  are  sold 
under  a  retail  excise  licence. 

Hie  appellant,  who  was  the  holder  of  a  retail 
excise  licence,  but  not  of  a  licence  granted  by 
justices,  was  convicted  under  sect.  9  for  selling 
intoxicating  liquor  by  retail  during  prohibit^ 
hours. 

HMf  that  the  conviction  was  right. 

Case  stated  by  two  justices  under  20  &  21  Yict.  c. 
43,  and  42  &  43  Yict.  c.  49,  from  which  the  fol- 
lowing facts  appeared : 

On  the  30th  Aug.  1880  the  appellant  was  con- 
victed and  fined  400.  and  costs  upon  an  informa- 
tion preferred  by  the  respondent,  charg^g  that  he, 
the  appellant,  on  the  14th  Aug.  1880,  at  Barrow- 

Ca)  Beported  hj  W.  E.  Gokdok,  Esq.,  Barristei^at-Law. 


in-Furness,  in  the  county  of  Lancaster,  at  twelve 
o'clock  in  the  evening,  at  which  time  premises  for 
the  sale  of  intoxicating  liquors  by  retail  situate  in 
a  town  as  defined  by  the  Licensing  Act  1874  are 
directed  to  be  closed,  unlawfully  did  keep  open 
certain  premises  for  the  sale  of  intoxicating 
liquors. 

Upon  the  hearing  of  the  information  it  was 
proved  that  the  appellant  was  the  holder  of  an 
excise  retail  bottle  licence,  in  addition  to  a  whole- 
sale licence  granted  under  24  &  25  Yict.  c.  21  (a), 
but  that  he  did  not  hold  any  licence  for  the  sale  of 
intoxicating  liquors  granted  by  the  licensing  jus- 
tices. 

It  was  further  proved  that  the  appellant  sold  a 
bottle  of  gin  to  two  men  on  his  premises  at  mid- 
night on  the  14th  Aug.,  and  that  the  premises  in 
question  were  used  exclusively  for  xhe  sale  of 
intoxicating  liquors.  The  justices  convicted  the 
appellant,  and  at  his  request  stated  this  case. 
The  questions  for  the  opinion  of  the  court  were : 
(1)  Whether  the  provisions  of  the  Licensing  Act 
1874,  sects.  3,  9,  are  confined  to  Uoensed  persons 
and  licensed  premises  as  defined  by  the  Licensing 
Act  1872,  sect.  74,  or  either  of  them.  (2)  Whether 
the  appellant  was  subject  to  the  provisions  of  the 
Licensing  Act  1872  and  1874,  as  to  the  closing 
of  his  premises  so  far  as  regards  his  retail  trade  in 
intoxicating  liquors. 

The  Licensing  Act  1874  (87  &  38  Yict.  c.  49) 
provides : 

Seot.  3.  AU  premiaeB  in  which  intoxioatiiig  liquors  are 
sold  by  retail  snail  be  closed  as  follows ;  (that  is  to  say) 
[the  section  then  states  the  honra  of  dosing.] 

Sect.  9.  Any  person  who,  during  the  time  at  which 
premises  for  the  sale  of  intoxicating  liquors  are  directed 
to  be  closed  by  or  in  pnrsnanoe  of  this  Act,  sells  or 
exposes  for  sale  in  such  premises  any  intoxicating  liquor 
or  opens  or  keeps  open  such  premises  for  the  sale  of 
intoxicating  liquors  or  allows  any  intoxicating  liquors, 
although  purchased  before  the  hours  of  dosing  to  be  con- 
sumed in  Budi  premises,  shall  for  the  first  offence  be 
liable  to  a  penal^  not  exceeding  101.,  and  for  any  subse- 
quent offence  to  a  penalty  not  exceeding  201. 

The  Licensing  Act  1872  (35  &  36  Yict.  c.  94) 
provides : 


(a)  The  licences  granted  to  the  appellant  under  24  &  25 
Vict.  c.  21  were  as  follows  :— 

jB   B.    d. 
Dealer  in  spirits 10  10    0 

(a)  Ditto  to  retail  any  quantity  not 
less  than  one  reputed  quart  bottle 
to  be  consumed  off  the  premises 

(to  be  granted  in  Enpfland  only)    3    3    0 
Dealer  in  foreign  wine  and  m  sweet  or 

made  wines    10  10    0 

Dealer  in  beer. 

(b)  Ditto  to  retail  beer  to  be  consumed 

off  the  premises  (to  be  granted  in 
England  only) ...    3    6    If 

Total Je27    9    If 

A.  Sheriff  (L.  S.) 

Collector  of  Inland  Revenue. 

Note.— Any  authority  granted  by  this  licence,  which  is 
founded  apon  a  magisterial  certificate,  will  cease  if  the 
magisterisi  certificate  is  forfeited  in  pursuance  of  the 
Licensing  Act  1872,  or  heoome  void  under  any  of  the  pro- 
visions of  that  Act  (35  &  36  Vict.  c.  94,  s.  63). 

1.  The  spirit  dealer's  Ucence  does  not  authorise  the 
sale  of  less  than  two  gallons  of  spirit  at  a  time  to  tho 

same  person.  .,.!.,         , 

2.  The  beer  dealer's  licence  does  not  authorise  the  sale 
of  less  f^n-rx  fouT  gollous  aud  a  half  or  two  dozen  reputed 
quart  bottles. 
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Sect.  73.  A  lioenoe  aa  defined  by  this  Aot  shall  not  be 
required  for — 

(1)  The  sale  of  wme  by  retail,  not  to  be  conanmed  on 
the  premises,  by  a  wine  merchant  in  pursuance  of  a  wine 
dealer's  lioenoe  granted  by  the  Commissioners  of  Inland 
Beyenne  ;  or 

(2)  The  sale  of  liquors  or  spirits  by  retail,  not  to  be 
consumed  on  the  premises,  by  a  wholesale  snrit  dealer 
whose  premises  are  ezolusiyely  used  for  the  si^e  of 
intoxicating  liquors,  in  pursuance  of  a  retail  licence 
granted  by  the  Commissioners  of  Inland  Eeyenue,  under 
the  proyisions  of  24  &  25  Vict.  o.  21  entitled  **  An  Act  for 
granting  to  Her  Majesty  certain  duties  of  excise  and 
stamps. 

Sect.  79.  "  Licence"  means  a  licence  for  the  sale  of 
intoxicatbig  liquors  granted  by  justices  in  pursuance  of 
the  Intoxicating  Liquor  Licensing  Aot  1828.  .  I  .    ^ 

**  Licensed  person"  means  a  person  holding  a  licence 
as  defined  by  this  Act. 

"Licensed  premises"  means  premises  in  respect  of 
which  a  licence  as  defined  by  this  Act  has  been  granted 
and  is  in  force. 

J.  F.  Clark  for  the  appellact. — The  Licensing 
Act  1874,  sect.  9,  under  which  the  appellant  was 
conyioted,  imposes  a  penalty  for  infringing  the 
provbions  of  the  Act  as  lo  the  hoars  of  closing, 
and  then  sect.  3  provides  that  "  all  premises  "  in 
which  intoxicating  liquors  are  sold  by  retail  are  to 
be  closed  at  the  hoars  therein  stated.  The  mar- 
ginal note  to  sect.  3  mentions  "  premises  licensed  " 
for  the  sale  of  intoxicating  liquors,  but  it  is  donbt- 
fal  whether  these  words  can  be  read  into  the  sec- 
tion itself.    See 

Claydon  y.    Oreen,  18   L.    T.   Bep.    N.    S.   607; 

L.  Eep.  3  C.  P.  611 ;  87  L.  J.  226,  C.P. ; 
Re  Venov/r'B  Setiled  Estates,  2  Ch.  Biy.  522 ;  45  L.  J. 

409,  Ch. 

If  these  words  can  be  incorporated  into  the  section, 
then  it  is  contended  that  the  Act  has  no  applica- 
tion to  such  premises  as  the  appellant  has  in  the 
present  case,  and  that  the  words  "  all  premises  " 
must  be  limited  to  "all  premises  licensed  by 
justices."  The  Licensing  Act  1874  amends  the 
Licensing  Act  1872,  and  the  two  are  to  be  read 
toflrether.  By  sect.  73  of  the  Act  of  1872,  the  term 
licensed    premises    is    interpreted    as    meaning 

Premises  in  respect  of  which  a  licence  as  defined 
y  the  Act  has  been  granted,  and  then  a  licence  is 
defined  as  meaning  "  a  lioenoe  granted  by  justices." 
Unloss  the  justices  have  granted  a  licence,  no 
ofien'ie  could  be  committed  under  sect.  9,  and 
they  woald  have  no  jurisdiction  to  entertain  the 
matter.  As  the  appellant  did  not  hold  a  licence 
from  the  justices,  the  conviction  cannot  be  sus- 
tained. 

H*.  0,  Shee  for  the  respondent. — The  whole  ob- 
ject of  the  Licensing  Acts  would  be  defeated  if  the 
appellant's  contention  be  good.  The  premises  in 
question  are  entirely  devoted  to  the  sale  of  intoxi- 
cating liquors,  and  persons  would  be  able  to  pur- 
chase liquor  there  after  closing  hours.  The  words 
of  sect.  3  are  clear,  and  include  "premises  in 
which  intoxicating  liquors  are  sold  by  retail ' ' 
under  an  excise  licence  as  well  as  premises  licensed 
by  the  justices. 

HxTDDLESTON,  6. — I  think  that  the  justices  were 
right  in  this  case.  The  conviction  was  under  sect. 
9  of  the  Act  of  1874,  which  provides  that  any  per- 
son who  during  the  time  at  which  premises  for 
the  sale  of  intoxicating  liquors  are  directed  to  be 
closed  by  or  in  pursuance  of  this  Act  sells  or  ex- 
poses for  sale  in  such  premises  any  intoxicating 
liquor  shall  be  liable  to  a  penalty,  and  then  by 
sect.  3  "  all  premises  in  which  intoxicating  liquors 


are  sold  by  retail  shall  be  closed  "  at  the  hours 
therein  stated.  This  Act  of  Parliament  is  to  be 
read  in  its  ordinary  and  natural  sense,  namely, 
that  in  every  case  where  intoxicating  liquors  are 
sold  by  retail  within  the  prohibited  hours,  the 
person  so  selling  them   is   to    be  liable  to  the 

Eenalty  imposed  by  the  section.  The  appellant 
as  been  guilty  of  an  ofi*ence  nnder  the  section, 
and  I  therefore  think  that  the  conviction  was 
right. 

Hawkins,  J.— I  am  of  the  same  opinion.  The 
meaning  of  sect,  3  is  clear.  It  was  said  that  this 
section  only  applies  to  premises  licensed  by  jus- 
tices, but  there  is  nothing  to  that  effect  to  be 
found  in  the  Act  of  1874.  We  were  referred  to 
the  Act  of  1872,  and  without  discussing  the  various 
sections  of  that  Act,  it  is  sufficient  to  point  out 
that  sect.  73  clearly  shows  that  it  was  contem- 
plated that  there  may  bo  premises  used  for  the  sale 
of  intoxicating  liquors  where  no  licence  is  required 
from  the  justices.  This  very  section  vberefore 
recognises  the  sale  of  ini-oxicating  liquors^  upon 
premises  exclusively  used  for  the  sale  of  intoxi- 
cating liquors,  in  pursuance  of  a  retail  excise 
licence.     It  seems  to  me  that  the  justices  were 

right. 

Canviclion  aJfirmecL 

Solicitors  for  appellant,  Parkers,  for  Bradshaw, 
Barrow-in-Furness. 

Solicitors  for  respondent,  Parkers,  for  8.  S, 
Major,  Barrowin-Famess. 


June  25  wnd  July  2, 1881. 

(Before  Stephen,  J.) 

♦Wilson  v.  St&uoneu..  (a) 

Bail— Contract  to  indemnify,  iUegodUy  of—Muni- 
cVpal  Corporation  Act  1835  (5  4"  6  WUL  4,  c.  76). 
M.  57,  lOl—Borough  wUKout  commienon  ofpeaee 
—Jurisdiction  of  ma/yor  to  ael  a$  justice  of 
peace, 

A  contract  to  indemnify  hail  against  the  conse- 
quences of  the  non-appearance  of  an  accused 
person  is  contrary  to  public  policy,  and  therefore 
illegal. 

The  defendant  became  bail  in  1001.  for  the  appear- 
ance of  M,  upon  a  charge  of  enwezzlemetU,  M. 
paid  1001.  to  the  defendant  to  indemnify  him  for 
becoming  bail,  and  tlien  ahsconded. 

Held,  that  the  plaintiff,  the  trustee  in  bankruptcy  of 
M.,  was  entitled  to  recover  thai  sum  from  tte 
defev^dant ;  for  although  the  contract  to  indemn^ 
the  defendant  was  againt  public  policy,  yet  it  re- 
mained executory,  in  tlie  absence  of  any  evidenee 
to  show  that  the  liability  of  the  defendant,  as  h(A 
had  been  discharged. 

The  mayor  of  one  of  the  horotighe  fuimed  t» 
Schedule  B.  of  the  Municipal  Oorporalion  AA 
1835  (5^6  Win,  4.  c.  76),  which  ha»no  separoie 
commission  of  the  peace,  h<u  juriedicHon  uitdar 
sects.  67, 101,  to  act  as  a  justice  of  the  peace  for 
the  borough, 

FXTKTHEK  CONSIDERATIOH. 

This  was  an  action  tried  before  Stephen,  J.  in 
Middlesex,  on  the  12th  May  1881,  and  hovdm 
further  consideration  on   the  25th  June.    The 

(a)  Beporied  by  W.  E.  GOBDON,  Esq.,  BuilBt«r«l-Uv. 
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facts  were  as  follows : — Manners  was  charged  on 
ibe  27th  Sept.  1879,  before  the  Mayor  of  Shaftes- 
bury, with  embezzlement,  and  was  by  him  re- 
manded to  appear  before  the  county  magistrates 
sitting  at  Shi^sbary  on  the  30th.  Manners  was 
bound  over  to  appear,  and  Strugnell  gave  bail  to 
the  extent  of  lUOl.  for  his  appearance.  Strugnell 
received  lOOZ.  from  Manners  as  security  for  be- 
coming bail.  On  the  30th  Manners  did  not  appear 
before  the  county  magistrates. 

Shaftesbury  is  one  of  the  boroughs  in  Schedule 
B.  of  the  Municipal  Corporation  Act  1835,  and 
has  a  m^yor,  but  no  separate  commission  of  the 
peace.  The  county  magistrates  do  not  recognise 
the  right  of  the  mayor  to  remand  prisoners  for 
appeu*ance  before  the  county  bench.  There  was 
no  evidence  at  all  as  to  their  having  taken  any 
step  in  consequence  of  tbe  non-appearance  of 
Maimers  with  reference  to  the  recognisances,  but 
they  received  an  information  on  oath  against  him 
and  issued  a  warrant  for  his  apprehension.  He 
has  not  since  been  heard  of. 

On  the  18th  May  1880  Manners  was  adjudicated 
a  bankrupt,  and  Wilson,  the  trustee  in  bankruptcy, 
sued  Strugnell  to  recover  from  him  the  lOOZ.  paid 
to  him  by  manners. 

AtherJey  Jones  for  the  plaintiff. — Assuming  that 
the  contract  to  indemnify  bail  is  contrary  to  public 
policy,  and  therefore  illegal  {Jones  v.  Orchard,  24 
L  J.  229,  0.  P. ;  16  G.  B.  614),  the  plaintiff  is  still 
entitled  to  recover  back  this  money  from  the 
defendant  on  the  ground  that  the  contract  re- 
mains executory.  The  doctrine  is  clearly  laid 
down  in  Boscoe  on  Evidence  (ed.  14,  p.  557),  that 
"  where  money  has  been  paid  in  pursuance  of  an 
illegal  contract,  it  is  generally  irrecoverable ;  and 
there  is  no  distinction  in  this  respect  between 
mala  prohihita  and  maia  in  m.  But  in  some  cases 
it  is  recoverable  as  money  had  and  received  to  the 
use  of  the  party  paying  it,  e.g.,  when  the  contract 
remains  executory,  though  the  plaintiff  and  de- 
fendant be  in  pari  delicU)"  The  present  case 
bears  a  striking  analogy  to  that  of  Bone  v.  EkUee 
(5  H.  &  K  925;  29  L.  J.  438,  Ex.),  which  was 
decided  on  the  principle  that  where  money,  which 
has  been  paid  over  in  pursuance  of  an  illegal 
agreement,  has  not  been  applied  to  the  purpose 
intended,  it  is  open  to  the  parties  to  demand  it 
back.  So  here,  as  the  consideration  is  illegal  and 
the  contract  has  not  been  executed,  the  money  is 
recoverable.    See  also 

Byrnes  v.  Hughes,  22  L.  T.  Bep.  N.  S.  462;  L.  Bep. 

9  £q.  475 ;  39  L.  J.  304,  Ch. ; 
Tenant  y.  Elliott,  1  Bob.  &  P.  3. 


_^ I,  assuming  that  Manners  could  not  recover 

this  money  back,  nevertheless  there  is  nothing  to 
prevent  the  trustee  in  bankruptcy  from  recovering 
it  from  the  defendant : 

Midland  Cowities  Assurance  Oompawy  v.  Bmith,  6 

Q.  B.  Div.  561 ;  50  L.  J.  329,  Q.  B. ; 
Be  Shepherd ;  Ex  parte  BaU,  40  L.  T.  Bep.  N.  S.  141 ; 

10  Ch.  Div.  667 ;  48  L.  J.  57,  Bank. 

Lastly,  the  Mayor  of  Shaftesbury  had  no  power  to 
Ukke  the  recognisance  here.  The  local  jurisdic- 
tion of  all  magistrates  must  be  derived  from  the 
oommiBsion  of  the  peace.  The  borough  of  Shaftes- 
bury has  no  commission  of  the  peace,  and  there- 
fore tbe  mayor  had  no  jurisdiction  to  take 
recognisances.  The  recognisance  being  invalid, 
the  trustee  is  entitled  to  recover  this  sum,  which 


was  paid  without  consideration  as  money  had  and 
received.    He  referred  to 

Mnnicipol  Corporation  Aot  1835  (5  &  6  Will.  4,  c.  76) , 

8s.  57,  98,  107,  and  sohednle  B. ; 
11  &  12  Viot.  0.  42,  B.  16 ; 
Summary  Jorisdiotion  Aot  1879  (42  &  43  Yiot.  o.  49), 

8.  9. 

J,  Alderson  Fooie  for  the  defendant.— As  to  the 
last  point,  sect.  57  of  the  Municipal  Oorporations 
Act  expressly  provides  that  the  mayor,  for  the 
time  being,  of  every  borough  is  to  be  a  justice  of 
the  peace  of  such  borough.  A^in,  the  agree- 
ment to  indemnify  must  be  agamst  the  policy  of 
the  law ;  if  such  an  arrangement  could  be  made, 
the  court  would  only  be  able  to  obtain  a  surety  in 
the  case  of  rich  men  who  would  supply  the  money 
to  indemnify  the  bail  if  the  recognisances  be  es- 
treated. In  Jones  v.  Orchard  (sup.),  it  seems  to 
have  been  admitted  in  argument  that  an  agree- 
ment to  indemnify  bail  is  illegal.  This  case, 
although  not  a  direct  authority,  is  still  in  favour 
of  this  contention.  Cresswell,  J.  there  says  (24 
L.  J.,  at  p.  230,  0.  P.),  "What  is  the  use  of  re- 
ouiring  sureties  for  a  defendant's  appearance  if 
they  are  entitled  to  be  indemnified  oy  the  de- 
fendant P  "  and  Jervis,  C.  J.  also  remarked  that  "it 
cannot  be  maintained  that  the  plaintiff  is  entitled 
to  recover  if  the  recognisance  was  forfeited  by 
reason  of  the  defendant's  non-appearance.  There 
cannot  be  a  good  express  promise  to  indemnify 
against  the  defendant's  non-appearance,  and 
therefore  a  good  promise  cannot  be  implied."  In 
the  present  case  it  is  contended  for  the  plaintiff 
that,  even  if  the  contract  to  indemnify  was  illegal, 
the  money  could  be  recovered  by  the  trustee  on 
the  ground  that  the  contract  remained  executory; 
but  the  real  test,  as  stated  in  Broom's  Legal 
Maxims  (ed.  5),  at  p.  722,  "for  determining 
whether  or  not  the  objection  that  plaintiff  and 
defendant  were  in  pari  delicto  can  be  sustained,  is 
hy  considering  whether  the  plaintiff  can  make  out 
his  case  otherwise  than  through  the  medium,  and 
by  the  aid  of  the  illegal  transaction  to  which  he 
was  himself  a  party : " 

TavZor  v.  Chester,  L.  Bep.  4  Q.  B.  309 ;  21  L.  T. 

Bep.  N.  S.  359 ; 
Fivaz  V.  NichoUs,  2  C.  B.  501 ; 
Simpson  v.  Bloss,  7  Taunt.  246. 

The  trustee  is  in  no  better^  position  than  the 
bankrupt^  and  cannot  recover  in  this  action  : 

Nicholson  v.  Gfooc^,  5  E.  &  B.  999. 

The  cases  cited  on  behalf  of  the  plaintiff  are  not 
in  point,  because  there  the  money  was  paid  to  the 
defendants,  who  had  to  hand  it  over  to  some  third 
person,  in  pursuance  of  the  illegal  contract.  In 
the  present  case  the  illegality  arose  as  soon  as  the 
defendant  received  the  lOOZ.  and  became  bail.  In 
Bone  V.  Ehless  (5  H.  &  N.  925)  there  was  nothing 
illegal  in  the  payment  over  of  the  money,  the  only 
illegality  was  bribing  the  Turkish  officials.  Efe 
also  referred  to 

Broom's  Lend  Mazimfl,  ed.  5,  p.  789,  dtinsr 
Hohnan  v.  Johnson,  Cowp.  348,  per  Lord  Mansfield. 


Jones  replied. 


Our.  adv.  vtdi. 


July  2.— Stefhiv,  J.,  after  stating  the  facts  as 
given  above,  proceeded: — It  was  argued  for  tho 
plaintiff  that  the  Mayor  of  Shaftesbury  had  no 
power  to  take  the  reoQgmsauceSi  and  that  the  1002. 
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was  therefore  paid  without  oonsideration,  and 
could  be  recovered  by  Manners'  trustee  as  money 
paid  to  his  use.  This  was  denied  on  the  part  of 
the  defendant.  It  was  also  argued  by  the  plaintiff 
that,  even  if  the  recognisance  was  valid,  the  con- 
sideration for  the  contract  to  indemnify  had  failed, 
as  it  did  not  appear  that  the  recognisances  had 
been  forfeited,  and  as  it  did  appear  that  the  first 
prosecution  had  been  droppea,  the  county  magis- 
trates having  instituted,  but  on  their  own  account, 
entirely  new    one.    To   this    the    defendant 


an 


replied  that  the  burden  of  proving  that  the  defen- 
dant was  relieved  from  responsibility  was  on  the 
plaintiff,  and  that  he  had  failed  to  prove  it. 
Further,  however,  it  was  alleged  by  the  defendant 
that  the  contract  was  illegal,  and  that  as  the 
defendant  was  in  possession  of  the  money  he  was 
entitled  to  retain  it,  and  to  this  the  plaintiff  replied 
that  if  the  contract  was  illegal  the  plaintiff  was 
entitled  to  recover  the  money,  because  the  illegal 
consideration  had  not  been  executed,  and  that,  at 
all  events,  his  trustee  in  bankruptcy  was  so  entitled 
whether  he  was  or  not.  I  will  dispose  of  these 
arguments  successively.  In  the  first  place  I  hold 
that  the  Mayor  of  Shaftesbury  was  entitled  to 
hold  Manners  to  bail  to  appear  before  the  county 
magistrates.  By  sect.  57  the  mayor  of  every 
borough,  in  either  schedule  to  the  Municipal  Cor- 
poration Act  (5  &  6  Will.  4,  c.  76),  is  to  be  a  justice 
of  the  peace  of  and  for  the  borough,  and  though  no 
separate  commission  of  the  peace  has  been  given 
to  Shaftesbury  under  sect.  98,  and  all  criminal 
jurisdiction  vested  in  any  corporation  or  chartered 
officer  by  any  earlier  law  or  cnarter  is  taken  away 
by  sect.  107,  and  though  the  county  magistrates 
have  concurrent  jurisdiction  in  the  borough  under 
sect.  Ill,  and  though  there  is  no  evidence  that  the 
Mayor  of  Shaftesbury  is  in  the  commission  of  the 
peace  for  the  county  of  Dorset,  I  think  that  the 
terms  of  sects.  57  and  101  make  the  mayor 
a  magistrate  for  the  borough,  and  require 
him  to  act  as  such,  nor  do  I  understand 
the  grounds  on  which  it  is  said  the  county 
magistrates  refuse  to  recognise  his  jurisdic- 
tion. I  think,  aooordingly,  that  the  recog- 
nisance was  valid  originally.  In  the  second 
place,  it  does  not  appear  what  has  become  of  the 
recognisances  or  whether  they  have  or  have  not 
been  endorsed  under  11  &  12  Vict.  c.  42,  s.  21,  or 
whether  or  not  they  have  been  dealt  with  in  any 
or  if  so,  in  what  way  under  the  Summary  Juris- 
diction Act  (42  &  43  Yict.  o.  49,  s.  9)  does  not 
appear.  Hence  there  is  no  evidenoe  to  show  that 
the  liability  arising  under  the  recognisance  has 
been  in  any  way  discharged,  and  this  being  so 
I  must  presume  that  it  continues.  In  the  third 
place,  I  am  of  opinion  that  the  contract  to  in- 
demnify the  bail  against  his  liability  was  contrary 
to  public  policy,  and  therefore  illecral  and  void. 
I  should  have  been  prepared  to  hold  this  upon  the 
obvious  principle  that  tne  effeot  of  the  contract  is 
to  deprive  the  public  of  the  security  of  the  bail, 
but  I  think  that  the  opinion  of  the  court,  in  Jones 
V.  Orchard  (16  C.  B.  614),  is  a  direct  authority  in 
favour  of  the  view  which  I  take,  though  the 
judgment  of  the  court  in  that  case  proceeded  on 
another  point.  The  money,  therefore,  must  be 
taken  to  have  been  paid  to  the  defendant  by 
Manners  on  an  iUeg^  consideration,  and  the 
question  is  whether  under  these  oircumstanace 
stmgnell  can  keep  it  or  Manners'  trustee  reclaim 
it.    Before  considering  this  question  it  seems  to 


me  essential  to  observe  that,  if  the  contract  had 
been  good,  and  if  the  liability  of  the  defendant  had 
been  determined,  it  is  clear  tiiat  Manners  wouldbave 
been  entitled  to  recover  the  money.  It  was  paid 
to  Strugnell  only  to  indemnify  him  against 
eventual  loss,  and  if  Manners  had  appeared  in 
discharge  of  his  recognisances  he  would  have 
been  entitled  to  reoover  his  1001,  I  was  referred 
to  two  classes  of  cases  which  have  no  degree  of 
resemblance  to  each  other  (though  I  think  they  are 
really  quite  consistent  and  distinct),  to  eadi  of 
which  tnis  case  was  attempted  to  be  referred.  The 
defendant  cited  Taylor  v.  Cheater  (L.  Bep.  4  Q.  B. 
309)  and  some  earlier  cases.  The  plaintiff  cited 
Bone  V.  Ekleea  (5  H.  &  N.  925),  which  has  been 
followed  by  the  case  of  ToAflor  v.  Bowers  (34  L.  T. 
Rep.  N.  S.  938;  1  Q.  B.  Div.  291),  also  Byrnes  v. 
Hughes  (L.  Bep.  9  Eq.  475).  Miiny  other  cases 
might  be  referred  to,  but  I  think  that  all  of  them 
are  consistent  and  reducible  to  plain  and  fiimiliar 

Erinciples.  The  principle  is,  that  where  money 
as  been  actuedly  paid  upon  an  immoral  or  illegal 
consideration  fully  executed  and  carried  out,  it 
cannot  be  recovered  by  the  person  who  paid  it 
from  the  person  to  whom  it  was  paid;  bat 
that  where  money  has  been  paid  to  a  person  in 
order  to  effect  an  illegal  purpose  with  it,  the 
person  making  the  payment  may  reoover  the 
money  back  before  the  purpose  is  effected.  The 
question,  therefore,  in  the  present  case  appears  to 
me  to  reduce  itself  to  this :  Has  the  arrangement 
made- between  Manners  and  Strugnell  been  exe- 
cuted or  not  P  I  think  it  has  not.  In  one  sense 
no  doubt  Strugnell  is  indemnified  so  long  as  he 
holds  the  lOOZ. ;  but  it  is  only  against  any  risk  to 
which  he  is  exposed,  and  by  reason  of  his  having 
become  bail  for  Manners,  that  is  to  say,  he  has  the 
means  of  repaying  himself  for  any  loss  to  which  he 
may  be  put  hereafter;  but  I  do  not  think  that 
the  matter  can  be  said  to  have  been  fully  com- 
pleted until  the  sum  has  been  actually  and  finally 
applied  to  the  purpose  of  repaying  him  for  a  loss 
actually  sustained  by  him.  Till  the  recogniflanoe 
is  forfeited  and  the  money  applied  to  the  payment 
of  the  sum  for  which  he  is  liable,  the  transaction, 
as  it  seems  to  me,  is  still  incomplete,  and  either 
Manners  or  his  trustee  (for  I  do  not  rely  on  any 
distinction  between  them)  has  a  right  to  reqoire 
the  repayment  of  the  money.  The  result  is  that  I 
give  judgment  for  the  plaintiff  for  lOOZ.  and  oosts. 

Judgment  aecordingUf. 

Solicitors  for  the  plaintiff,  Kingsford,  Dormant 
and  Go, 

Solicitors  for  the  defendant,  Qregoryt  BowcUffSt 
and  Co.,  for  T,  Trevor  Davies,  YeoviL 
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COURT    OF   APPEAL. 

SITTINGS  AT  WESTMINSTER. 

Tuetday,  May  24, 1881. 

(Before  B&Ainn5LL,  Bbett,  and  Cotton,  L.JJ.) 

Habb  V,  Chubchwabdemb  AMD  Oybbsbbbs  op 

Putney,  (a) 

Bating  —  Outgoing  occupier  —  Apportionment  — 
Entry  in  raie-'hook — Bridge — Uuetodians  for 
public — Beneficial  oceupcUion — B2  Sf  33  Vict,  c, 
41,  B.  16. 

An  occupier  who  hcu  been  asseesed  to  any  rate  is 
liahle  to  pay  the  whole  of  euch  rate,  although  he 
ceases  to  occupy  before  the  termination  of  the 
period  for  which  the  rate  was  mode,  unless  the 
Tiame  of  a  succeeding  occupier  has  been  entered 
on  the  rate-booh  in  substitution  for  his. 

By  an  Act  of  Parliafnent,  power  was  given  to  the 
Metropolitan  Board  of  Works  to  purchase  of 
ihe  Fulham  Bridge  Oompa^vy  the  bridge  of  such 
company  and  the  approach  roads  io  ity  toll' 
houses,  ^c,  for  the  purpose  of  throwing  it  open 
/or  the  free  use  of  the  public.  The  Metropolitan 
Board  were  to  receive  2400Z.  a  year  from  the 
county  rates  for  the  purpose  of  repairing  this 
and  other  bridges. 

Meld,  thai  the  Metropolitan  Board  of  Works  had 
no  beneficial  occupation  of  the  bridge,  and  were 
not  rateable  in  respect  of  it. 

Judgment  of  PoUock,  B.  and  Hawkins,  J.  affirmed. 

This  was  an  appeal  from  the  judgment  of  the 
'Qaeen's  Bench  Division  on  a  special  case  stated 
l)y  certain  justices  of  the  county  of  burrej.  The 
special  case  was  as  follows : 

Upon  the  hearing  of  a  summons  and  com- 
plaint preferred  by  the  respondents  against 
the  appellant,  as  solicitor  to  the  Fulham  (other- 
wise Putney)  Bridge  Company  to  ahow  cause 
why  he  had  not  paid  the  rates  hereinafter 
mentioned,  we  decided  that  the  said  company 
was  liable  to  pay  the  whole  of  the  said  rates, 
and  not  a  part  only,  as  was  claimed  by  the 
appellant,  but  at  the  request  of  the  appellant  we 
agreed  to  state  a  case  for  the  opinion  of  the  court 
upon  the  question  of  law  arising  out  of  the  fol- 
lowing facts : 

By  the  12  Geo.  1,  o.  36,  amended  by  1  Geo.  2, 
-c  18,  certain  -commissioners  and  trustees  were 
empowered  to  build  a  bridge  across  the  river 
Thames,  from  the  town  of  Fulham  in  Middlesex 
to  the  town  of  Putney  in  Surrey,  and  in  order 
to  defray  the  char^  and  expense  of  erecting 
and  building  the  said  bridge,  and  repairing,  pre- 
serying,  and  supporting  the  same  and  the  ways 
and  passages  thereto,  from  time  to  time,  they 
were  empowered  to  levy  certain  tolls  which  were 
to  be  applied  for  that  purpose.  By  the  latter  Act 
the  said  commissioners  were  empowered  to  assign 
the  said  tolls,  in  perpetuity  or  otherwise,  to 
persons  who  should  undertiJke  to  contract  and 
agree  to  erect  and  build  the  bridge,  and  to  pre- 
serve  and  keep  up  the  same  in  good  and  sufficient 
repair,  and  should  give  sufficient  security  so  to 
do.  The  commissioners  accordiugly  assigned 
the    tolls  in   perpetuity  to  subscribers  who  so 

(a)  BAported  ly  A.  H.  Bittlxston,  Esq.,  BarriRtor-at-Law. 

Mao.  Cas-  Vol.— XII. 


undertook,  contracted,  and  agreed,  and  gave 
security  as  aforesaid.  The  saidf  subscribers  and 
their  successors  built  and  sustained  the  bridge, 
and  levied  tolls  for  the  passage  thereover  since 
that  time,  and  applied  the  same  for  the  purposes 
aforesaid  as  by  the  said  Acts  provided. 

By  the  Thames  Navigation  Act  1870,  a.  10,  the 
bridge  and  the  lands  thereunto  belongiuff,  and  the 
tolls,  revenues,  profits,  and  income  belonging  to 
the  same,  were  vested  in  a  committee  of  manage- 
ment, consisting  of  six  of  the  shareholders  and 
their  successors  for  the  time  being,  upon  trusts  as 
to  all  but  the  profits  for  the  general  purposes  of 
the  bridge,  and  as  to  the  profits  (if  any)  for  the 
shareholders.  This  corporation  is  the  Fulham 
Bridge  Company  in  the  schedule  to  the  Metropolis 
Toll  Bridges  Act  1877  referred  to. 

By  the  Metropolis  Toll  Bridges  Act  1877  the 
Metropolitan  Board  of  Works  were  empowered  to 
purchase  the  said  bridge.  The  board  accordingly 
purchased  the  same  and  paid  the  purchase  money 
m  the  manner  provided  by  the  Act  on  the  25th 
June  1880,  and  a  receipt  therefor  was  given  on 
the  same  date.  On  the  26th  June  1880  the  bridge 
was  thrown  open  to  the  public  free  from  toll,  and 
possession  was  taken  at  the  same  time  by  the 
chairman  of  the  board  on  behalf  of  the  board. 
JFrom  that  date  the  said  lands,  tenements,  and 
hereditaments  became  thenceforth  transferred  to 
and  vested  in  the  Metropolitan  Board  of  Works, 
under  the  provisions  of  the  Metropolis  Toll  Bridges 
Act  1877,  and  the  said  board  have  had  the  absolute 
control  of  the  said  lands,  tenements,  and  heredita- 
ments. Since  the  26r.h  June  1880  the  connecbioH 
of  the  bridge  company  with  the  bridge  and  its 
appurtenances  has  altogether  ceased.  Before  the 
25th  June  1880  certain  rates  had  been  duly  made, 
allowed,  and  demanded  in  and  for  the  parish  of 
Putney,  and  were  then  current,  namely,  a  poor 
rate,  dated  the  24th  April  1880,  and  a  sewers 
rate,  a  lighting  rate,  a  general  rate,  and  a  metro- 
politan consolidated  rate,  dated  the  1st  May  1880. 
All  these  rates  were  made  for  periods  extending 
beyond  the  26th  June  1880  and  at  that  date  and 
since  remained  undisohurged  in  respect  of  the 
Putney  bridge. 

It  was  admitted  before  us  by  the  appellants 
counsel  that  if  the  respondents  had  insistea  on  the 
payment  of  the  said  rates  prior  to  the  transfer  of 
the  said  bridge,  the  company  would  at  that  time 
have  been  bound  to  pay  the  whole  of  the  said 
rates  as  a  matter  of  law.  On  behalf  of  the 
appellant  it  was  contended  that  under  the  above 
circumstances  the  bridge  company  were  liable  for 
so  much,  and  no  more,  of  the  above  rates  respec- 
tively as  is  proportionate  to  the  time  of  their 
occupation  within  the  periods  for  which  the  r^es 
were  respectively  made,  and  it  was  also  contended 
that  the  Metropolitan  Board  of  Works  were  m 
occupation  of  the  bridge.  .     j  j 

On  behalf  of  the  respondents  it  was  contended 
that  the  bridge  company  being  duly  rated,  the 
Acts  constituting  the  bridge  company  are  im- 
material, that  sect.  16  of  32  &  33  Vict.  c.  41,  did 
not  apply  to  the  present  case,  as  there  was  no 
succeeding  occupier  who  could  be  rated  to  the 
rates,  the  Board  of  Works  having  no  beneficial 
occupation  of  the  bridge.  The  respondents 
further  contended  that  under  the  circumstances 
herein  set  forth  the  bridge  company  were,  by  the 
provisions  of  the  Metropolis  Toll  Bridges  Act  ^ 
1877,  and  especially  \>y  sects.  15  to  18,  bound  ^,^ 

I:  i: 
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paj  the  said  rates.  We  decided  to  issue  our 
warrant  of  distress  for  the  whole  of  the  said  rates. 

If  the  court  should  be  of  opinion  that  oar 
decision  was  right,  then  our  warrant  is  to  issue 
aooordingly. 

If  the  ooort  should  be  of  opinion  that  our 
decision  was  wrong,  then  our  warrant  is  to  issue 
for  a  proportionate  part  of  the  said  rates.  B^  40 
&  41  Vict.  0.  zcix.  (local  and  personal),  entitled 
''  An  Act  to  provide  for  throwing  open  for  the  free 
use  of  the  public  certain  toll  bridges  within  the 
metropolis,"  power  is  given  to  the  Metropolitan 
Board  of  Works  to  purchase  of  certain  companies, 
comprising,  amongsb  others,  the  Fnlham  Bridge 
Company,  '*  the  bridge  of  such  company,  and  the 
approach  roads  to  and  toll-houses  on  or  near  the 
same,  and  all  lands  and  works  necessarily  occupied 
or  used  for  the  purposes  of  the  same,  and  all 
rights,  powers,  and  authorities,  and  privileges  of 
such  company  in  relation  thereto  under  their 
special  Act  or  otherwise*" 

By  sect.  15 : 

When  the  receipt  for  the  amount  of  the  consideration 
or  for  the  amonnt  payable  as  a  first  parent  of  any  such 
rent-charge  as  aforesaid  on  aooonnt  of  the  consideration 
agreed  upon  or  so  ascertained  as  aforesaid,  to  be  paid  for 
the  pnronase  of  the  nndertaking  of  any  company,  has 
been  sisned  in  manner  directed  by  this  Act,  then  snoh 
nndertiuing  shall,  by  virtne  thereof  and  of  this  Act,  be 
transferred  to  and  vested  in  the  board,  and  thev  shall  be 
entiUed  to  immediate  possession,  and  they  shall  have 
absolute  control  of  snch  nndertaking,  freed  and  dis- 
ohaiged  from  all  leases,  contracts,  debts,  charges,  and 
liabihties  whatsoever  of  the  company  affecting  the  same, 
and  ther«  ipon  all  duties,  obligations,  and  liabilities  oi 
the  oompanv  ^n  respect  of  the  same  shall,  save  as  by  this 
Act  expressly  provided,  absolntely  cease  and  determine. 

By  sect.  16 : 

After  the  board  has  acqnired  absolute  control  of  any 
undertaking,  the  tolls  and  charges  arising  from  or  in 
connection  with  the  bridge  or  bridges  comprised  in  such 
undertaking  shall  cease  to  be  levied  thereon,  and  the  said 
bridge  or  bridges  shall  be  open  free  to  the  public,  and 
the  said  brid^  or  bridges,  specified  in  Part  I.  of  the 
schedule  to  this  Act,  and  the  roads  over  the  same  shall 
be  maintained  and  repaired  by  the  board,  and  the  said 
bridges  shall  not  be  or  become  county  bridges,  but  the 
approach  roads  thereto  shall  be  public  highways  main- 
tainable and  repairable  as  other  nighways  in  the  parish 
or  district  in  which  the  same  shall  be  situate  respectively, 
Ac. 

Sect.  18: 

If  at  any  time  after  the  transfer  of  the  undertaking 
of  any  company  any  claim  is  lawfully  made  for  any  debt 
or  sum  of  money  which  at  the  time  dt  the  transfer  is  due 
or  owing  from  such  company  for,  on  aooonnt,  or  in 
respect  of  such  nndertakmg,  and  is  not  paid  or  dis- 
disoharged  by  them,  the  company  shall,  notwithstanding 
such  transfer,  be  liable  to  satisfy  suoh  daim  out  of  any 
assets  of  the  company. 

Sect.  27 : 

The  justices  of  the  peaoe  of  the  county  of  Middle- 
sex, and  the  justioes  of  tiie  peaoe  of  the  oounly  of 
Surrey,  shall  each  pay  to  the  ooard  the  sum  of  1200{. 
annually  by  quarterly  instalments  in  perpetuity  out  of 
the  rates  of  those  counties  respectively,  the  first  quarterly 
payment  to  be  made  at  the  expiration  of  three  months 
from  the  date  of  the  free  opening  of  the  bridges  speci- 
fied in  Fart  I.  of  the  schedule  to  this  Act  annexed,  and 
such  sums  respectively  shall  be  in  full  discharge  in 
perpetuity,  as  aforesaia,  of  axijy  liability  of  the  izmabi- 
tants  of  those  counties  respectively  to  maintain,  repair, 
or  reoonstmot  any  of  such  bridges  situate  wbaiUj  or 
paxtially  within  suoh  oounties  respectively. 

By  sect.  18  of  the  Poor  Bate  ABsessment  and 
OoUeotlaa  Aot  1869»  92  &  83  Yiot.  o.  41,  it  is 
enacted  as  fdkma : 

If  the  oooapier  tasossod  In  the  rate  when  made 


shall  cease  to  oooupjr  before  the  rate  shall  have  been 
whoUy  discharged,  or  if  the  hereditaments,  being  unoccu- 
pied at  the  tune  of  the  making  of  the  rat^,  become 
occupied  during  the  period  for  which  the  rate  is  made, 
the  overseers  snail  enter  In  the  rate-book  the  name  of 
the  person  who  suooeeds  or  comes  into  the  ooonpatioii, 
as  the  case  may  be,  and  the  date  when  such  ocoupatkm 
commences,  so  far  as  the  same  shall  be  known  to  them, 
and  such  occupier  shall  thenceforth  be  deemed  to  hsTe 
been  actually  rated  from  the  date  so  entered  by  the  over- 
seers, and  shall  be  liable  to  pay  so  much  of  the  rate  as 
ahaU  be  proportionate  to  the  time  between  the  com- 
mencement of  his  oooupation  and  the  expiration  of  the 
period  for  which  the  rate  was  made ;  and  an  outgoing 
occupier  shall  remain  liable  in  like  manner  for  so  much 
and  no  more  of  tiie  rate  as  is  proportionate  to  the  time 
of  his  oooupation  within  the  period  for  which  the  rate 
was  made,  and  the  12th  section  of  the  statute  17  Geo.  2, 
0.  88,  shall  be  repealed. 

The  Qaeen's  Bench  Division  were  of  opinion 
that  the  decision  of  the  justices  was  right. 

The  solicitor  to  the  Fnlham  Bridge  Gompaoy 
appealed. 

A.  Oha/rles,  Q.O.  and  Danchwerie  for  the  appel- 
lant.— ^The  question  tnms  npon  the  consfcmction 
of  sect.  16  of  32  and  33  Yiot.  c.  41.  The  effect  of 
that  is  that,  npon  a  new  occnpier  taking  posses- 
sion, if  the  rate  in  re^ipect  ox  the  premises  into 
which  he  goes  is  undischarged,  it  is  to  be  appor- 
tioned between  him  and  the  previous  occupier 
according  to  the  portion  of  the  time  for  which  the 
rate  is  made  that  they  have  respectively  oocnpied. 
The  Metropolis  Toll  Bridges  Aot  1877  (40  &  41 
Yict.  czciz.,  local  and  personal)  transferred 
Fnlham  Bridge  from  the  Fulham  Bridge  Com- 

Sany  to  the  Metropolitan  Board  of  Works.  The 
[etroDolitan  Board  of  Works  thereupon  became 
rateable  in  respect  of  a  portion  of  this  rate;  and, 
if  they  were  rateable,  it  does  not  matter  whether 
they  were  actually  rated  or  not  Because  the 
Metropolitan  Board  cannot  levy  any  toll,  it  is  eaid 
on  the  other  side  that  their  tenancy  is  not  a  bene- 
ficial occupation.  We  say  that  they  are  oocupiers, 
and  rateable  oocupiers.  The  Metropolitan  Board 
of  Works  gets  24001.  a  year  from  persons  who  pay 
it  because  they  occupy  this  and  other  bridges. 
Sect.  27  says  that  the  2400Z.  shall  be  paid  in 
respect  of  the  liability  of  the  inhabitants  of 
Middlesex  and  Surrey  to  maintain,  repair,  or  re- 
construct the  county  oridges.  The  only  test  as  to 
the  rateability  of  any  person  in  respect  of  any 
property  is  (1)  whether  such  person  is  an  coca- 
pier  of  the  property  in  question,  and  (2)  whether 
there  is  a  potentiality  of  profit  in  the  subject 
matter.    They  cited 

ifersey  Docks  v.  Camtran,  U  H.  of  L.  Gas.  448; 
Oreig  v.  UniverHty  of  Edinburgh,  L.  Bep.  1  So.  App. 

Cas.  848; 
Oovemors  qf  8t  Thomas' t  HoapUol  v.  BtratUm,  L. 

Bep.  7  £.  &  I.  App.  477. 

Jelf,  Q.O.  for  the  respondents. — ^It  is  admitted 
that  the  Metropolitan  Board  of  Works  are  in  pos- 
session of  the  bridge  under  this  Act  of  Parlia- 
ment. The  16th  section  of  the  32  &  33  Yict.  c.  41 
was  not  put  in  because  the  outgoing  occnpier  wis 
not  liable  to  pay  the  whole  rate,  but  becaase  be 
might  go  across  the  sea  without  having  paid,  and 
without  there  being  any  remedy  against  his  sno- 
oessor.  The  intention  is  to  preserve  the  parish 
from  loss.  There  is  no  beneficial  occnpier  of  this 
bridge  now.  Even  if  there  was,  it  is  a  condition 
precedent  to  relieving  the  outgoing  cocnpier  that 
there  should  be  an  entry  in  uie  rate-book.  The 
bridge  company  should  hiaye  gone  for  a  mandamtu 


MAGISTRATES'  OASES. 


515 


Ct.  op  App.] 


HaBB  v.   GhUBCHWAKDENB  AMD  OVEBSBEBS  OF  FUTNEY. 


[Ot.  op  App. 


to  the  orerseers,  calling  upon  them  to  enter  the 
Metropolitan  Board  of  Works  on  the  rate-book. 
That  wonld  haye  been  refused,  as  there  is  nothing 
that  the  law  recognises  as  capable  of  benefici^ 
oocDpation.    He  cited 

Flatcher  ▼.  Boodle,  18  C.  B.  N.  S.  152  ;  34  L.  J.  77, 

C.  P.; 
Beg.  T.  Metropolitan  Board  of  Worke,  L.  Bep.  4Q.  B. 

Div.  15;  19  L.  T.  Bep.  N.  S.  348; 
Metropolitan  Board  of  Works  v.  West  Ham  Overseers, 

L.  Bep.  6  Q.  B.  Diy.  193. 

A,  Oharles,  Q.O.  in  reply.— The  question  of 
occapation  must  depend  in  some  degree  on  the 
Act  transferring  the  bridge.  It  is  not  merely  a 
road;  there  is  the  structure  of  the  bridge  and 
laod  on  either  side.  The  occupation  is  a  rateable 
one,  because  there  is  the  potentiality  of  profit  to 
Bomeone.  It  does  not  matter  that  the  occupiers 
cannot  themselves  be  the  recipients  of  the  profits, 
nor  that  it  does  not  in  fact  produce  profit  to 
anyone  at  the  present  time.  Tne  public  have  not 
the  whole  bridge.  There  is  an  actual  beneficial 
occupation  here  by  the  Board  of  Works,  because 
they  receive  the  24>00L  a  year.  [Bbett,  L.J. — 
They  do  not  get  that  in  respect  of  the  bridge.] 
Yes ;  the;^  must  expend  the  money  on  the  repair 
of  the  bridge.  That  being  so,  how  is  this  case 
distingnishaDle  from  that  of  tiie  Edinburgh 
University  («W  «vO  f  Qur  ado.  vuU. 

Bbahwell,  L.J. — ^I  think  that  this  judgment 
roust  be  affirmed.    The  16th  section  of  32  &  33 
yict.  c.  41,  provides  that  "  If  the  occupier  assessed 
in  the  rate  when  made  shall  cease  to  occupy  before 
the  rate  shall  have  been  wholly  discharged  .... 
the  overseers  shall  enter  in  the  rate-book  the  name 
of  the  person  who  succeeds  ....  and  the  date 
when  such  occupation  commences,  so  far  as  the 
same  shall  be  known  to  them,  and  such  occupier 
shall  thenceforth  be  deemed  to  have  been  actually 
rated  from  the  date  so  entered  by  the  overseers, 
and  shall  be  liable  to  pay  so  much  of  the  rate,  &o., 
and  an  outgoing  occupier  shall  remain  liable  in 
like  manner  for  so  much  and  no  more  of  the  rate, 
^.'*    It  seems  to  me  that  those  words  contem- 
plate one  man  going  and    another    succeeding 
him  without  any  interval  of  time  between  them. 
The  section  also  provides  that  "  If  the  heredita- 
ments, being  unoccupied  at  the  time  of  the  making 
of  the  rate,  become  occupied  during  the  period 
for  which  the  rate  is  made,  the  overseers  shall 
enter  in  the  rate-book  the  name  of  the  person 
who  ....  comes  into  the  occupation,  and  the 
date  when  such  occupation  commences,"  &o.    It 
seems  to  me  that  the  Legislature  had  two  objects 
in  view :  one  was  that  the  parish  should  never 
lose  any  part  of  the  rate  through  the  occupier  who 
had  been  assessed  ceasing  to  occupy  before  the 
rate  had  been  wholly  discharged ;  and  the  other 
was  that  if  the  premises  were  unoccupied  when 
the  rate  was  made,  and  became  occupied  during 
the  period  for  which  the  rate  was  made,  the  person 
who  so  became  occupier  should  be  liable  for  his 
proportion  of  the  rate.    But  it  is  argued  that, 
takmg  the  first  and  last   words   together,  the 
section  provides  that  "If  the  occupier  assessed 
in  the  rate  when  made  shall  cease  to  occupy  before 
the  rate  shall  have  been  wholly  discharged,"  he 
"shall  remain  liable  ....  for  so  much  and  no 
more  of  the  rate  as  is  proportionate  to  the  time 
of  his  ocoupation  within  the  period  for  which  the 
rate  was  made."    I  do  not  think  that  you  can  read 


'  it  in  that  way;  because,  if  the  Legislature  had 
intended  that  the  occupier  assessed  should  only 
pay  for  the  time  during  which  he  occupied,  it 
would  have  made  some  provision  for  the  repay- 
ment to  him  of  a  part  of  tne  rate,  if  he  left  during 
the  period  for  which  the  rate  was  made,  having 
paid  for  the  whole  period.  There  is  no  reason 
why  the  occupier  who  is  assessed  should  have 
an  advantage  because  he  has  not  paid.  That  is 
the  construction  of  the  Act.  The  question  here 
is  whether  the  bridge  company  having  ceased  to 
be  occupiers,  anybody  else  nas  occupied  so  as  to 
be  liable  for  the  portion  of  the  rate  after  the  bridge 
company  ceased  to  be  occupiers.  I  think  that  the 
Metropolitan  Board  of  Works  are  not  occupiers  of 
this  bridge.  No  doubt  the  property  is  in  them, 
and  any  action  of  trespass  to  the  bridge  would 
have  to  be  brought  by  tnem ;  but  that  is  not  such 
an  occupation  as  draws  with  it  the  liability  to  be 
rated.  As  in  the  case  of  an  unoccupied  house,  the 
owner  may  maintain  an  action  for  trespass,  though 
he  is  not  liable  to  be  rated.  There  is  no  bene- 
ficial occupation.  I  do  not  think  that  we  can 
regard  the  argument  of  Mr.  Charles  &s  to  the 
possibility  of  the  board  making  a  profit  out  of 
the  bridge  by  putting  advertisements  upon  it. 
There  is  no  suggestion  in  the  case  about  that. 
But  there  would  be  no  beneficial  occupation,  even 
if  some  money  might  be  got  by  advertisements, 
because  the  cost  of  the  repairs,  as  against  what- 
ever profit  might  be  got  from  the  advertisements, 
woula  be  so  great,  tiiat  probably  no  benefit  would 
be  got  from  it  at  all.  Therefore  there  was  no 
occupation,  in  the  sense  that  there  was  no  bene- 
ficial occupation  by  the  Metropolitan  Board.  If 
otherwise,  every  owner  of  pavements  and  sewers, 
whether  a  public  body  or  not,  ousht  to  be  assessed 
in  respect  of  them.  I  think  that  is  enough  to 
dispose  of  this  case,  an(L  to  enable  us  to  say  that  the 
judgment  should  be  affirmed.  I  may  add  that,  in 
my  opinion,  it  is  a  condition  precedent  to  the 
exoneration  of  the  outgoing  tonant  that  the  person 
who  succeeds  should  be  entered  by  the  overseers 
as  the  occupier  in  the  rate-book.  It  struck  one 
as  strange  at  first  that  the  parish  should  be  able 
to  come  forward  and  say,  **  Our  overseers  ought 
to  have  done  this  but  they  have  not,  and  there- 
fore the  parish  has  a  claim  against  the  outgoing 
occupier  which  it  would  not  have  had  if  the  over- 
seers had  done  it.  I  think  the  reason  is  that  the 
parish  are  not  to  lose  in  consequence  of  the  over- 
seers not  having  done  what  they  ought;  the 
occupier  may  have  a  remedy  against  the  over- 
seers, but  he  ought  to  see  that  they  enter  his 
name.  I  think  this  appeal  should  not  be  allowed. 
Brett,  L.J. — ^This  was  a  summons  token  out 
againnt  the  appellant,  as  the  representative  of  the 
Fulham  Bridge  Oompanv,  to  recoTer  the  whole 
of  a  rato  from  them  which  had  been  made  during 
the  time  that  they  were  the  occupiers  of  Putney 
Bridffe.  The  answer  of  the  company  was  that 
they  had  ceased  to  be  the  occupiers  of  the  bridge 
before  the  whole  time  for  whioh  such  rate  had 
been  made  had  run  out.  That  is  true.  They  say 
on  that  ground  alone  they  are  only  liable  to  pay  a 

Sart  of  the  rate.  But  they  say  further  that  the 
[etropolitan  Board  of  Works  has  come  into  pos- 
session of  the  bridge  under  such  circumstanoes 
that  the  bourd  ought  to  be  assessed  for  the  re- 
maining portion  of  the  time  after  they  so  came 
into  possession,  and  that  for  that  reason  the  bridge 
company  ceased  to  be  liable;  except  for  the  portion 
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of  time  daring  which  they  were  in  oconpation.  In 
answer  to  the  latter  point,  it  is  said,  first  of  all, 
that,  if  the  Metropolitan  Board  of  Works  were 
liable  to  be  rated,  they  never  were  rated;  bat, 
secondly,  that  they  were  never  liable  to  be  rated, 
because  they  were  never  occapiers  of  this  bridge, 
and  certainly  never  beneficial  occapiers.  Now 
the  Metropolitan  Board  of  Works  were  certainly 
never  rated;  becanse  they  coald  not  be  rated 
nntil  their  name  was  pafc  upon  the  rate-book,  and 
their  name  was  never  on  the  rate-book  in  respect 
of  this  bridge.  Then  coald  they  be  rated  P  1  do 
not  think  that  the  question  really  arises  in  this 
case,  but  the  answer  to  it  depends  on  the  legal 
meaning  of  beneficial  occupation  as  used  in  onr 
poor  law.  I  think  that  the  Metropolitan  Board  of 
Works  are  no  more  occupiers  of  this  bridge  than 
the  owner  of  a  street  is  the  occupier  of  it  after  it 
has  been  dedicated  to  the  public.  They  only  have 
to  keep  it  up  for  the  public.  The  whole  of  the 
bridge  belongs  to  the  public.  If  they  were  oc- 
cupiers of  it  at  all,  then  was  there  a  beneficial 
occupation  by  them  P  It  seems  to  me  that  that  is 
answered  by  the  argument  of  Mellish,  L.J., 
then  at  the  bar,  in  Reg.  v.  Metropolitan  Board 
of  Works  (L.  B«p.  4  Q.  B.  15),  which  seems  to 
to  me  have  been  accepted  by  the  court :  "  First, 
with  regard  to  the  sewers,  the  Commissioners  of 
Sewers,  whom  the  Metropolitan  Board  of  Works 
represent,  have  existed  from  the  time  of  Henry 
Yin.,  and  have  never  been  rated  to  the  relief  of 
the  poor.  They  hold  the  property  for  the  public, 
from  which  no  benefit  can  be  derived.  They  are 
empowered  under  a  public  Act  to  levy  a  rate  of 
3d.  in  the  poand  for  the  maintenance  of  the  sewers 
and  for  the  repayment  of  the  money  they  have 
borrowed  to  construct  them  ;  but  a  general  taxa- 
tion of  the  public  is  not  a  profit  which  is  liable  to 
be  rated.  ^  Occupation  of  property  by  itself  does 
nfit  make  it  rateable,  the  occuoation  must  be  bene- 
ficial. If  a  person  cannot  at  taw  derive  any  profit 
from  the  land  in  his  occupation,  he  is  not  rate- 
able. .  .  .  This  is  like  the  case  of  a  county  bridge, 
which  is  in  possession  of  the  county  justices ;  it  is 
beneficial  to  the  whole  county,  but  no  one  ever 
heard  that  it  was  liable  to  be  rated  to  the  poor." 
There  is  neither  actually  nor  potentially  a  beneficial 
occupation  of  this  bridge  by  the  Metropolitan 
Board  of  Works.  It  is  said  that  this  is  like  the 
case  of  the  Merseif  Docks  v.  Cameron  (11  H.  of  L. 
Gas.  443).  The  question  is  whether  it  is  like  that 
case  or  like  the  case  as  to  the  sewers  to  which  I 
have  referred  {Beg.  v.  Metropolitan  Board  of 
Works  {ubi  sup.).  1  think  that  this  is  like  thp 
case  of  the  sewers.  The  Metropolitan  Board  of 
Works,  therefore,  are  neither  beneficial  occupiers 
of  this  bridge,  nor  are  they,  in  my  opinion,  occu- 
piers of  it  at  all ;  they  neither  have  been  rated  nor 
are  they  rateable  in  respect  of  it.  Therefore  the 
appellants,  who  were  rated,  and  at  the  time  the 
rate  was  m^de  were  rateable  for  the  whole  of  the 
period  for  which  the  rate  was  made,  have  ceased 
to  occupy  before  that  period  has  come  to  an  end, 
and  have  not  been  succeeded  by  anyone  who  has 
been  rated  or  who  was  liable  to  be  rated.  Under 
those  circumstances  are  they  released  from  any 
portion  of  the  rate  P  That  depends  upon  tho  16th 
sect,  of  32  &  33  Yict.  c.  41,  which  was  passed 
quite  as  much  to  protect  the  parish  as  to  protect 
the  persons  rated.  It  seems  to  me  that  the 
true  construction  of  it  is  that  the  person  who 
is   liable   to   be   rated,   and    who   is   rated   at 


the  time  when  the  rate  is  imposed,  remains 
liable  to  pay  the  whole  of  that  rate  until 
somebody  else  is  substituted  for  him  who  is  not 
only  liable  to  be  rated,  but  is  actually  rated ;  in 
other  words,  that  the  parish  is  not  to  lose  as 
against  the  person  rated  to  the  whole  rate  until 
somebody  else  is  substituted  who  is  not  only  rate- 
able, but  rated.  Then,  as  to  the  last  part  of  the 
section,  it  might  have  been  said  that  there  cannot 
be  two  persons  rated  in  i*espect  of  the  same  pro- 
perty at  the  same  time,  and  therefore  the  words, 
"  an  outgoing  occupier  shall  remain  liable  in  like 
manner  for  so  much  and  no  more  of  the  rate  as  is 
proportionate  to  the  time  of  his  occupation  within 
the  period  for  which  the  rate  was  made,"  are  to 
meet  that  difficulty.  The  first  person  rated  and 
rateable  remains  liable  to  pay  the  whole  rate  until 
somebody  else  is  rated  who  is  liable  to  pay  a  por- 
tion. If  so,  the  Putney  Bridge  Company  were 
liable  to  p^  the  whole  rate  until  the  Metropolitan 
Board  of  Works  were  rated ;  and  they  never  were 
rat.ed.  In  this  case  the  overseers  of  the  parish 
might  have  been  liable  to  the  Putney  Bridge 
Company  for  not  putting  the  Metropolitan  Boanl 
of  Works  on  the  rate-book  if  they  had  been  rate- 
able ;  but  I  think  that  the  overseers  need  not  be 
afraid,  as,  in  my  opinion,  the  Metropolitan  Board 
were  not  rateable.  Therefore  the  Putney  Bridge 
Company  remain  liable  to  pay  the  whole  rate,  this 
summons  was  properly  taken  out  against  them, 
and  the  judgment  of  the  court  below  should  be 
affirmed.  . 

Cotton,  L.J. — I  am  of  the  same  opinion.    What 
is  the  construction  of  the  16th  section  of  32  and 
33  Yict.  c.  41 P    It  is  admitted  that  the  Putney 
Bridge  Company  could  have  been  compelled  to 
pay  the  whole  of  the  rate  as  soon  as  it  was  made. 
But  they  rely  on  the  latter  part  of  the  16th  section. 
That  part  of  the  section  is  placed  after  a  proviso 
making  a  person  liable  who  comes  in  after  the 
time  when  the  rate  was  made,  and  he  is  made 
liable  only  after  the  overseers  have  entered  bis 
name  in  the  rate-book.    If  it  had  been  intended 
to  relieve  the  outgoing  occupier  when  nobody  else 
was  liable,  I  should  have  expected  to  have  found 
at  the  beginning  of  the  section  the  words  that  are 
at  the  end,  but  they  only  occur  after  a  proviso 
making  somebody  else  liable.    The  words  relied 
upon  are  words  declaring,  not  that  the  outgoing 
occupier  shall  bo  exonerated,  hut,  that  he  shall 
remain  liable;   and  the  words  that  follow,  *'for 
so    much    and    no    more    of    the   rate    as   is 
proportionate   to  the   time   of   his  occupation," 
are  dependent  upon    someone  else  having  been 
put    on    the   rate -book    and    substituted    for 
him.     They  are  for   the  purpose  of  preventing 
any  doubt  as  to  his  liability  to  pay  a  proportionate 
amount  of  the  rate  for  the  period  during  which  he 
occupied  before  his  successor  was  entered  on  the 
rate- book.    Then,  what  are  the  facts  here  P    If  it 
had  been  necessary  in  this  case  to  express  an 
opinion  on  the  point  I  should  have  been  of  opinion 
that  until  somebody  was  actually  on  the  rate-book 
as  liable  to  pay  the  rate,  the  outgoing  occapier 
remained  liable  for  the  whole.     But  I  do  not 
think  that  the  Metropolitan  Board  of  Works  could 
have  been  made  liable  to  pay  this  rate.    They 
were  owners  of  the  bridge  and  in  possession  of  it, 
but  only  as  guardians  and    custodians  for  the 
public ;  they  were  not  in  occupation  of  it— cer- 
tainly not  in  beneficial  occupation  of  it.    This 
property  is  devoted  by  Act  of  Parliament  to  a 
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special  purpose,  and  as  long  as  that  lasts  it  is 
impossible  to  say  that  the  Metropolitan  Board  of 
Works  coald  deriye  any  profit  from  it,  taking  into 
consideration  the  ase  to  which  it  mast  be  applied, 
and  the  necessity  of  keeping  it  nsef al  for  that 
purpose.  The  rateability  of  any  property  depends 
upon  whether  it  has  a  potentiality  of  a  beneficial 
occupation.  The  property  in  this  case  is  like 
a  bamn  rock  as  long  as  it  can  be  used  for  its 
present  purposes  and  for  no  other.  The  appeal 
must  be  dismiBsed. 

Appeal  diamused  wiVh  coste. 

Solicitors  for  the  appellant,  Hare  and  Fell. 
Solicitor  for  the  respondents,  W.  Beeve. 


May  19  and  20, 1881. 

(Before  Bkakwell»  Bbbtt,  and  Cotton,  L.JJ.) 

Ex  parte  Whitchuech.  (a) 

APPBAL  PEOM  THE  QUBBN's  BENCH  DIVI8T0N. 

Praetice^Appeal'— Order  of  justices  for  ahatement 
of  nuisance — Criminal  cause  or  matter — Public 
Health  Ad  1875  (38  ^  39  Vict.  c.  55),  ss.  94.  95, 
96— /ikWcoiure  AU  1873  (36  ^  37  Vict,  c  6Q),  s. 
4i7. 

Defendant  honing  failed  to  comply  wiih  a  notice 
under  sect.  94  of  the  Public  Health  Act  1875,  re- 
quiring abatement  of  a  nuisance,  was  summoned 
before  justices,  who  made  an  order  under  sect.  96 
for  the  abatement  of  the  nuisance,  and  ordered 
defendant  to  construct   a  particular    kind    of 
closet. 
A  Divisional  Oourt  made  absolute  a  rule  for  a 
certiorari  to  bring  up  and  quash  this  order  on 
the  ground  that  the  Act  gave  no  power  to  the 
justices  to  order  the  construction  of  the  closet. 
The  justices  appealed. 

Held,  that  the  case  was  a  criminal  cause  or  matter 
wiihin  the  meaning  of  sect.  47  of  the  Judicature 
Ad  1873,  and  therefore  no  appeal  lay. 
Mellor  V.  Denham  (42  L.    T.  Bep.  N.  fif.  493) 

foUowed. 
Mbl  Ghaulbs  Jaioss  Whitchubch,  being  the  owner 
of  certain  premises  in  the  urban  sanitary  district 
of  the  borough  of  Nottingham,  was  served,  under 
sect.  94  of  the  Public  Health  Act  1875,  with  a 
notice  requiring  him  (within  seyon  days)  to  abate 
a  nuisance  on  his  premises  caused  by  an  offensive 
ashpit  and  privy,  and  for  that  parpose  to  fill  up 
the  ashpit,  abandon  the  privy,  and  build  a  pail 
closet. 

This  notice  not  having  been  complied  with,  com- 
plaint was  made  to  the  justices,  and  a  summons 
issued  under  sect.  95,  and  the  justices  made  an 
order  under  sect.  96,  (b)  requiriDg  Mr.  Whitchurch 

(a)  Reported  Iqr  P.  B.  Hutchins.  Eaq.,  Barrister-At-Law. 

(6)  38  &  39  Viot.  c.  55,  a.  96  :  If  the  oourt  is  satisfied 
that  the  alleged  xmisance  exists,  or  that,  although  abated, 
it  is  likely  to  recur  on  the  same  premises,  the  conrt  shall 
make  an  order  on  snch  person  requiring  him  to  comply 
with  all  or  any  of  the  requisitions  of  tiie  notice,  or  other- 
wise to  abate  the  noisance  within  a  time  specified  in  the 
order,  and  to  do  any  works  necessary  for  tnat  purpose  ; 
or  an  order  prohibiting  the  recurrence  of  the  nuisance 
and  directiog  the  execution  of  any  works  necessary  to 
prevent  the  recurrence;  or  an  order  both  requiring 
abatement  and  prohibiting  the  recurrence  of  the  nuisance. 
The  court  may  by  their  order  impose  a  penalty  not  ex- 
ceeding 51.  on  uie  person  on  whom  the  order  is  made,  and 
shall  also  give  directions  as  to  the  payment  of  all  costs 
incurred  up  to  the  time  of  the  hearing  or  making  the 
order  for  abatement  or  prohibition  dP  the  nui«anoe. 


"  to  fill  up  the  said  ashpit,  to  abandon  the  said 
privy,  and  to  construct  a  proper  and  sufficient  pail 
closet  in  lieu  tbereof,  so  that  the  same  shall  no 
longer  be  a  nuisance  as  aforesaid." 

A  rule  nisi  was  obtained  on  behalf  of  Mr. 
Whitchurch,  calling  on  the  justices  to  show  cause 
why  a  certiorari  should  not  issue  to  bring  up  and 
c^uash  the  above  order,  on  the  ground  that  the 
JQStices  had  no  power  in  directing  the  abatement 
of  the  nuisance  to  order  the  construction  of  a  pail 
closet. 

The  Divisional  Court  (Pollock,  B.  and  Stephen, 
J.)  made  the  rule  absolute  to  quash  the  order  of 
the  justices. 

From  this  decision,  which  is  reported  6  Q.  B. 
Div.  545,  the  justices  now  appealed. 

May  19. — French,  for  the  respondent,  took  an 
objection  that  this  was  a  criminal  matter  within 
the  meaning  of  the  Supreme  Court  of  Judicature 
Act  1873  (36  &  37  Vict.  c.  66),  s.  47  by  which 
(unless  when  a  case  is  reserved)  "  no  appeal  shall 
lie  from  any  judgment  of  the  said  High  Court  in 
any  criminal  cause  or  matter,  save  for  some  error 
of  law  apparent  upon  the  record."    He  referred  to 

Mellor  T.  Denham,  42  L.  T.  Bep.  N.  S.  493 ;  5  Q.  B. 
Div.  467. 

PhUbrich,  Q.O.  (Biron  with  him)  for  the 
justices. 

Our.  adv.  vuU. 

May  20. — Brahwell,  L.  J.— The  difficulty  in  this 
case  is  in  applying  the  word  "  criminal "  to  what 
Mr.  Whitchurch  has  done  or  omitted  to  do.  Un- 
doubtedly his  conduct  has  not  been  what,  in 
ordinary  language, -would  be  called  criminal.  But 
I  cannot  see  how  this  case  is  not  a  "  criminal 
cause  or  matter  "  within  the  meaning  of  sect.  47 
of  the  Judicature  Act  1873.  It  is  also  governed 
by  the  case  of  Mellor  v.  Denham,  and  we  are 
bound  by  and  must  act  on  that  case,  though 
I  confess  I  felt  some  doubt  about  that  case 
when  it  was  decided.  I  do  not  say  we  should 
decide  it  otherwise  if  the  point  came  before  us  for 
the  first  time  now.  But  here  is  an  Act  of 
Parliament,  which  has  made  a  law  and  given  for 
the  breach  of  it  not  any  particular  right  to  any 
particular  individual,  but  a  remedy  to  be  enforced 
for  the  benefit  of  the  general  public,  because  where 
notice  is  given  to  the  owner,  and  there  is  a 
nuisance,  the  statute  practically  enjoins  him  to  do 
what  the  notice  tells  him  to  do,  and  so  in  neglecting- 
to  comply  with  the  notice  he  disobeys  the  Act. 
Suppose  the  statute  after  so  enjoining  him  had 
then  stopped.  Disobedience  to  the  statute  would 
then  be  a  common  law  misdemeanour,  and  punish- 
able by  fine  and  imprisonment;  that  would  clearly 
be  a  criminal  oifence.  But  the  statute  goes  on 
acd  says,  not  that  the  breach  of  it  shall  be  a  mis« 
demeanour  punishable  by  fine  and  imprisonment 
at  the  discretion  of  the  court,  tempered  only  by 
the  provision  introduced  by  Ma^na  Charta,  which 
lays  down  the  rule  that  all  punishments  must  be 
reasonable.  The  statute  says  that  the  fine  shall 
be  limited  to  a  certain  amount,  and  that  if  the 
party  who  is  fined  pays  the  fine  he  shall  not  be 
imprisoned.  For  a  misdemeanour  a  man  is  liable 
to  a  fine,  and  if  he  is  fined  and  does  not  pay 
the  fine  he  would  be  imprisoned.  Why  is  this 
not  a  criminal  cause  or  matter?  I  cannot  say 
that  it  is  civil,  and  one  would  think  that  it  must 
be  one  or  the  other ;  I  think,  therefore,  that  it  is 
criminal.    The  difficulty  is  in  apply ing  the  wo  rd 


518 


MAGISTRATES'  OASES. 


Ct.  op  App.] 


Beg.  v.  The  Inhabitants  op  Dobset. 


{Q.B.  Div. 


criminal  to  what  has  been  done  or  omitted  to  be 
done  in  the  present  case.  But  take  the  case  of  a 
road  indictment ,  that  wonld  be  criminal,  and  if 
a  fine  were  inflicted  the  judgment  against  the 
defendant  probably  wonld  be  that  "  for  his  said 
offence  "  he  bo  fined.  Or  take  the  common  case 
of  a  nuisance ;  the  person  charged,  perhaps,  bond 
fide  and  honestly  believes  that  it  is  not  a  nuisance ; 
but  if  he  is  convicted  it  is  a  criminal  matter, 
and  he  is  fined,  and  he  might  even  in  some  cases 
be  imprisoned;  what  difference  is  there  in  that 
case  from  this  P  A  good  many  of  the  things  pro- 
hibited by  the  statute  are  already  common  law 
offences,  whereas  some  are  not  so.  Take  the  case 
of  a  man  who  is  charged  with  what  would  be  a 
common  law  offence  independently  of  the  statute ; 
if  he  is  proceeded  against  under  the  section  the 
case  is  just  as  much  criminal  as  it  would  have 
been  if  he  had  been  indicted  at  common  law ; 
the  proceedings  under  the  section  would  be 
criminal,  and  it  seems  to  me  that  this  would  be 
equally  true  where  the  act  which  was  the  subject 
of  the  proceedings  would  not  be  a  common  law 
offence,  or  an  offence  at  all,  without  the  statute. 
I  therefore  think  that  this  is  a  criminal  cause 
or  matter  within  the  meaning  of  sect.  47  of  the 
Judioatore  Act  1873,  both  on  the  authority  of 
MeUor  y.  Denham,  and  independently  of  that 
decision,  and  therefore  that  no  appeal  lies. 

Brett,  L.  J. — I  am  of  opinion  that  we  have  no 
jurisdiction  to  entertain  this  Appeal,  because  the 
matter  has  been  treated  by  the  Legislature  as 
criminal.  The  Legislature  has  said  that  certain 
things  shali  be  done,  not  for  private  interest,  but 
for  the  benefit  of  the  public ;  the  penalty  for 
omitting  to  do  what  is  ordisred  to  be  done  is  to  be 
recovered  summarily  before  justices ;  the  Legisla- 
ture has  applied  Jervis's  Act  (11  &  12  Yict.  c.  43)  to 
proceedings  for  breaches  of  the  statutory  provisions 
in  question;  a  penalty  is  infiicted  in  the  form 
of  a  fine,  payment  of  which  can  be  enforced  by 
imprisonment.  It  has  been  decided  by  Mellor  v. 
Denham  that  a  matter  very  similar  to  this  is  a 
criminal  matter,  and  the  Legislature  has  treated 
this  as  a  criminal  matter ;  therefore  it  is  within 
sect.  47  of  the  Judicature  ^ct  1873,  and  we  have 
no  jurisdiction  to  entertain  an  appeal.  It  is  said 
that  this  is  not  a  criminal  matter,  because  an 
alternative  mpde  is  provided  for  enforcing  the 
remedy ;  but  in  my  opinion  it  is  not  the  less  crimi- 
nal for  that.  I  think  the  case  is  governed  by 
MeUor  v.  Denham, 

Cotton,  L.J. — The  only  question  is  whether 
this  case  is  governed  by  meUor  y.  Denham;  I 
am  of  opinion  that  it  is.  In  that  case  a  bye-law 
required  that  children  should  be  caused  to  attend 
school  during  certain  hours,  and  imposed  a  fine  for 
neglecting  to  do  so,  and  proceedings  to  enforce 
this  bye-law  were  held  by  tnis  court  to  be  criminal. 
A  distinction  has  been  suggested,  because  here 
there  is  an  alternative  remedy ;  the  justices  could 
order  something  to  be  done,  or  they  could  impose 
a  penalty.  But  1  think  that  the  proceedings^  wnat- 
ever  order  might  be  made,  would  still  be  criminal, 
and  the  case  comes  within  the  decision  in  Mellor 
y.  Denham,  and  therefore  we  cannot  entertain  this 
appeal.  Appeal  dismUaed. 

Solicitors  for  the  justices,  Hughes  and  Co.,  for 
S  0.  Johnson,  Nottingham. 

Solicitors  for  tjie  respondents,  Taylor,  Hoare, 
and  Taylor,  for  Hunt  and  WtUiams,  Nottingham. 


HIGH    COURT   OF   JUSTICE. 

QUEEN'S  BENCH  DIVISION. 

Thursday,  May  12, 1881. 

(Before  Colekidge,  C.J.,  Field  and  Bowss,  JJ.) 

Ebg.  v.  The  Inhabitants  op  Dorset,  (a) 

Highwanf — County  bridges — Tivmpike  road — ToU 

bridge  —  Local  Act — Bridge  within   munidptd 

boundaries — Liability  to  repair   bridge — Turn- 

pike   Trusts  Continuance    Act  1870—20  ^  21 

Vict.  c.  (»--33  ^  34  Vict,  c.  73.  ss.  11  and  12. 

Where  a  toU  bridge  has  been  butU,  and  a  turnpike 
road  made  in  connection  with  U  under  a  local 
Aet^  on  the  termination  of  {he  period  of  (he  trust, 
though  (he  bridge  is  within  the  bouTidaries  of  a 
municipal  borough,  it  becomes  such  a  county 
bridge  under  33  &-  34  Vict,  c.  73,  s.  12,  as  to 
make  it  repairable  by  the  inhabitants  of  the 
county,  unless  there  ts  some  immemorial  usage 
imposing  a  liability  on  the  inhabitants  of  Uts 
borough  to  repair  aU  bridges  within  its  boun- 
daries. 

A  toll  bridge  wa>s  made  over  the  B.  rivor  at  W.  for 
the  purpose  of  connecting  the  bach  streets  of  W, 
with  the  county  districts  on  the  other  eide  of  Ote 
river,  A  twmpihe  road  was  made  in  connection 
with  the  bridge ;  both  ihe  road  and  the  bridge 
were  constructed  under  one  Act.  There  were 
separate  trusts  of  the  bridge  and  the  road,  hut 
the  trustees  of  the  one  were  trustees  of  the  other. 
This  bridge  was  within  the  municipal  boundaries 
of  the  borough  of  W. 

On  the  eaBfjoiration  of  the  trust  the  county  repaired 
the  road,  but  the  bridge  was  allowed  to  faSL  Miio 
dUft^avr.  The  coun^  of  D.,  in  which  the  bridge 
was  situated,  was  thereupon  indicted  for  its  ncn- 
repair,  and  was  found  guiUy. 

Held,  upon  the  argwnentfor  a  new  trial,  that  the 
county  was  rightly  convicted  ;  and  that,  as  there 
was  nothing  shown  in  the  case  to  cast  ihe  UabUity 
to  repair  on  the  borough  in  which  the  bridge  was 
situated,  on  the  expiration  of  the  period  of  the 
trust  affecting  the  bridge,  it  became  a  county 
bridge  repairable  by  the  inhabitants  of  the  county 
under  33  ^  34  Viet.  c.  73,  s.  12. 

This  was  a  motion  to  make  absolate  a  rale  nisi 
for  a  new  trial. 

The  facts  of  the  oase  are  as  foUowa  : 

Under  the  proyisions  of  a  local  Act  passed  in 
the  year  1857,  a  bridge  called  the  BaokwiUier 
Bridge  was  built  across  the  Backwater  river  in 
the  trough  of  Weymouth  and  Meloombe  Begis, 
and  was  connected  with  a  road  leading  into  the 
county  of  Dorset. 

The  bridge  was  a  toll  bridge,  and  the  road  was 
a  turnpike  road ;  there  were  separate  trusts 
affecting  the  bridge  and  the  road,  but  the  trustees 
of  both  were  the  same  indiyiduals,  and  they 
repaired  both  the  bridge  and  the  road.  Tbe 
Backwater  Bridge  Act  expired  in  1878,  but  by  the 
Turnpike  Continuance  Act  it  was  continued  until 
1879,  when  it  expired.  Since  then  the  bridge  had 
not  been  repaired  either  by  the  county  or  the 
borough,  and  it  was  admitted  to  be  in  a  yeiy  bad 
state  of  repair.   * 

Upon  this  state  of  facts  the  defendants  were 
indicted  at  the  summer  assizes  1880,  at  Dor- 
chester, before  Lord  Coleridge,  C.J.  and  a  oommoii 

(a)  Beported  by  W.  P.  Evebslbt,  Kaq.,  BARister-at-Lftir. 
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jury.  The  indiotment  contained  three  counts,  the 
fint  of  which  imputed  a  common  law  liability  on 
the  defendants ;  the  second  and  third  impated  to 
them  a  statatonr  liability  to  repair. 

A  verdict  of  not  gnilty  was  directed  to  be 
found  for  the  defendants  on  the  first  count,  but  on 
the  remaining  two  they  were  found  guilty«  A 
rule  nin  for  a  new  trial  was  then  obtained  on  the 
^nnd  of  misdirection  on  the  part  of  the  learned 
judge,  in  that  he  told  the  jury  tnat  this  said  Back- 
water Bridge  was  a  part  of  the  highway  or  turn- 
pike road  constituted  under  the  above-mentioned 
Act  of  1857,  and  that  even  if  it  were  not  such  a 
highway  or  turnpike  road,  the  county  were  liable 
to  repair  it  under  88  &  34  Yict.  c.  73.  s.  12,  it 
having  been  previously  repaired  by  the  trustees ; 
also  in  that  be  told  the  jury  that  the  turnpike  road 
had  become  an  ordinary  highway  on  the  expira- 
tion of  the  Ace  under  which  it  had  been  made. 

By  48  Geo.  3,  c.  59,  s.  5 : 

And  for  the  more  dlearly  asoertaining  the  description 
of  bridges  hereafter  to  he  erected,  which  inhabitants  of 
oonnties  shall  and  nmy  be  bound  or  liable  to  repair  and 
maintain,  be  it  further  enacted,  that  no  bridge  hereafter 
to  be  erected  or  bnUt  in  any  county,  by  or  at  the  expense 
of  any  individual  or  priyate  person  or  persons,  body 
politic  or  corporate,  shall  be  deemed  or  taken  to  be  a 
coonty  bridee  or  a  bridge  which  the  inhabitants  of  any 
ooonj^  ahaU  be  compellable  or  liable  to  maintain  or 
repair,  unless  any  such  bridge  shall  be  erected  in  a  sub- 
stantial and  commodious  manner,  under  the  direction  or 
to  the  satisfaction  of  the  county  surveyor,  or  person  ap- 
pointed by  the  justices  of  the  peace  at  their  general 
quarter  sessions  assembled  ;  and  which  surv^or  or 
person  so  appointed  is  hereby  re<^uired  to  Bui)erintend 
and  inspect  the  erection  of  such  bridge,  when  thereunto 
requested  by  the  party  or  parties  desirous  of  erecting 
the  same  ;  and  in  case  the  said  party  or  parties  shall  be 
dissatisfied,  the  matter  shall  be  determined  by  the  said 
justices  lespeotively  at  their  next  general  quarter  ses- 


By  54  Geo.  8,  c.  90,  s.  2 : 

And  whereas  it  is  expedient  that  the  provisions  of  the 
Act  (43  Geo.  8,  c.  59),  except  as  after  mentioned, 
should  be  extended  to  bridges  repaired  by  tiie  inhabitants 
of  hundreds  and  other  general  divisions  of  counties.  Be 
it  further  enacted,  that  the  said  Act  and  all  the  powers 
and  proTisions  thereof  (except  such  provisions  therein  as 
relate  to  bridges  thereafter  to  be  erected  and  built)  shall 
extend  as  well  to  bridges  and  the  roads  at  the  end 
thereof  repaired  by  the  inhabitants  of  hundreds,  and 
other  general  divisions  in  the  nature  of  hundreds,  as  to 
bridpies  and  the  roads  at  the  ends  thereof  repaired  by 
the  u^bitants  of  counties. 

By  13  A  14  Yict.  o.  64,  a.  5 : 

And  whereas  by  the  extension  of  the  boundaries  of 
certain  boroughs  under  the  provision  of  the  Act  of  the 
fifth  and  sixth  year  of  King  William  the  Fourth, 
intituled  "  an  Act  to  provide  for  the  regulation  of  muni- 
d^  corporations  in  England  and  Wales,"  certain 
bridges  and  parts  of  bridgM  have  been  included  within 
the  houndanes  of  those  cities  and  boroughs,  and  are 
thereby  subject  to  the  jurisdiction  of  such  cities  or 
boroughs,  which  bridges  before  the  i>assing  of  such  Act 
were  maintained  as  to  the  whole  or  such  parts  thereof  as 
were  within  the  limits  of  such  cities  and  boroughs  by 
the  inhabitants  thereof,  and  the  remaining  bri'lges  and 
parts  of  bridges  which  were  not  situate  withm  such 
units  were  maintained  by  the  inhabitants  of  the  counties 
or  ridinss  respectively  adjoining  thereto ;  and  whereas 
doubts  have  arisen  respecting  the  future  repairs  and 
maintenance  of  such  bridges.  Be  it  therefore  enacted 
that  every  bridge  which  is  whollv  or  in  part  included 
within  the  boundaij  of  any  such  city  or  borough  the 
inhabitants  whereof,  before  the  passing  of  the  said 
-reoited  Act,  were  by  prescription  or  otherwise  liable  to 
and  did  maintain  the  bridges  and  parts  of  bridges  within 
their  respective  cities  and  boroughs  shall  as  to  the 
whole  of  such  bridges,  if  the  same  is  wholly  within  the 


limits  of  such  dty  or  borough,  or  as  to  such  part  as  is 
within  the  limits  of  such  cit^  or  borough,  if  paot  only  is 
within  such  limits  be  maintained,  alterea,  widcmed, 
and  repaired,  improved,  or  rebuilt  under  the  sole  manage- 
ment and  control  of  the  council  of  such  city  or  borough. 

By  20  &  21  Yict.  o.  ci*,  the  preamble : 

Whereas  the  construction  of  a  bridge  across  the  river 
Backwator  from  Little  Gteorgfe-street,  on  the  east  side 
thereof,  in  the  pariah  of  Melcombe  Begfis,  to  Little  Field, 
on  the  west  side  thereof,  in  the  parish  of  Wjke  Begis,  in 
the  county  of  Dorset,  and  a  turnpike  road  m  connection 
therewith^  commencing  on  the  weist  side  of  the  said  river, 
and  terminating  at  a  place  called  Powell  YiUa,  in  the 
said  county,  aQ  as  hereinaftor  described,  would  be  of 
great  local  and  public  advantage. 

By  sect.  8 : 

All  the  clauses  and  provisions  of  every  public  general 
Act  relating  to  turnpike  roads  in  England  applicable  to 
the  said  road  shall  also  extend  and  apply  to  the  said 
bridge  unless  there  be  something  in  the  subject  or 
contoxt  repugnant  to  such  extonsion  and  application. 

By  sect.  7 : 

The  works  by  this  Act  authorised  to  be  made  shall  be 
as  follows  (that  is  to  say) :  A  bridge  across  the  stream 
or  river  called  the  Backwator,  commencing  at  a  i>oint  in 
the  iMiriBh  of  Melcombe  Begis,  and  county  of  Dorset,  on 
the  east  side  of  the  said  stream  or  river,  at  or  near  to  a 
street  called  Little  George^street,  and  torminating  at  or 
near  to  a  point  on  the  west  side  of  the  said  river  in  or 
near  to  a  place  called  Little  Field,  in  the  parish  of  Wyke 
Begis,  in  the  said  county  of  Dorset,  a  turnpike  road, 
with  toll  houses,  toll  bars,  and  all  proper  works  and 
conveniences  connected  therewith  and  approaches 
thereto,  commencing  at  the  abutment  of  the  said  bridge, 
on  the  west  side  of  the  said  stream  or  river,  in  the  saia 
parish  of  Wyke  Begis,  and  county  of  Dorset,  and  l^enoe 
proceeding  in  a  westerly  direction  in,  through,  or  into 
the  said  parish  of  Wyke  Begis  to,  at,  or  near  to  a  place 
called  the  cemetery,  and  from  thence  proceeding  through 
a  dose  of  meadow  land  called  Bock  Close  in  a  west^y 
direction  through  the  said  parish  of  Wyke  Begis,  and 
&om  thence  in  the  line  of  the  existing  parish  road  from 
the  said  meadow  called  Bock  dose  to  the  public  high- 
way leading  from  the  town  of  Wevmouth,  in  ^e  said 
county  of  Dorset,  to  Chickerell.  in  the  said  county,  and 
terminating  in  the  said  parish  of  Wyke  Begis,  and 
county  of  Dorset,  at  a  pomt  at  or  near  to  the  point  of 
junction  of  the  said  pariah  road  with  the  said  public 
highway  at  or  near  to  a  place  called  Powell  YiUa,  m  the 
said  county. 

By  sect.  12 : 

In  oonstruoting  the  bridge  by  this  Act  authorised  to 
be  made,  the  trustees  shall  make  and  maintain  a  good 
and  sufficient  swivel  or  opening  bridge  of  open  pile  work, 
with  a  dear  opening  span  of  not  less  than  fiity  feet  in 
width  at  some  point  to  be  determined  upon  by  the  Board 
of  Admiralty,  so  that  there  may  at  aU  tunes  be  an 
unintermptea  navigable  waterway  of  such  dear  width 
as  aforesaid  so  as  to  admit  of  vessds  navigating  the  said 
river  to  pass  through,  and  the  piers  of  the  said  bridge 
shiJl  be  BO  placed  as  to  be  paralld  with  the  ebb  and  fiow 
of  the  tide,  and  the  height  of  headwav  or  distance 
between  the  surface  of  the  said  river  and  the  under  part 
of  the  said  bridge,  when  dosed  or  shut,  shall  not  at  any 
time  or  in  any  place  within  the  said  opening  span  be  less 
than  six  feet  above  the  level  of  high  water  at  ordinary 
spring  tides. 

By  sect.  14 : 

If  at  any  time  hereafter  the  mayor,  aldermen,  and 
bur^Bses  of  the  borough  of  Weymouth,  Melcombe 
Begis,  or  any  company  or  commissioners  constituted  or 
^umorised  by  Parliament  so  to  do,  shall  be  desirous  of 
improvin^^  the  navigation  of  the  Backwater  Biver^  or  of 
constructmg  docks,  basins,  or  other  works,  of  a  similar 
description  therein,  and  shall  require  for  such  purposes 
or  any  of  them  the  site  of  the  intended  brid^,  then  and 
in  such  case,  upon  six  months'  notice  in  writmg  from  the 
Lord  High  Admiral,  or  the  commissionerB  for  executing 
the  office  of  Lord  High  Admiral,  to  be  signified  in  writing 
under  the  hand  of  the  secretiury  of  the  Admiralty,  or 
from  the  said  mayor,  &o.,  to  be  signified  in  writiog 
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under  the  hand  of  the  town  olerk  of  the  borough, 
or  from  the  company  or  commissionerB  so  oonstitated 
or   authorised,    and   npon  parent  by   the   said  cor- 

S oration,  company,  or  oommiBsioners  of  the  exlating 
ebt  on  the  security  of  the  said  bridge  and  road 
connected  therewith,  and  tlie  expense  of  removing 
the  said  bridge,  the  said  bridge  shall,  sabject  to 
any  riehts  of  the  Crown,  vest  in  the  said  mayor,  &o.,  or 
company,  or  commissioners,  as  the  case  may  be,  for  the 
purpose  of  frach  works,  and  may  be  taken  down  and  re- 
moved ;  and  if  the  bridge  be  removed  the  roads  thereto 
under  the  management  of  the  trustees  by  virtue  of  this 
Act  shall  thenceforth  after  such  removal  cease  to  be 
turnpike  roads. 

By  sect.  16 : 

If  the  bridge  to  be  constructed  by  the  trustees  or  anv 
portion  thereof,  shall  be  abandoned,  or  suffered  to  fall 
into  disuse  or  decay,  it  shall  be  lawful  for  the  Lord  High 
Admiral,  or  the  commissioners  for  executing  the  office  of 
Lord  High  Admiral,  to  abate  and  remove  ihe  same^  or 
such  part  or  parts  thereof  as  he  or  they  may  at  any  tmie 
or  times  deem  fit  and  proper,  and  to  restore  the  site 
thereof  to  its  former  condition,  at  the  cost  and  charge 
of  the  trustees,  and  the  amount  thereof  shall  be  a  debt 
due  from  the  trustees  to  the  Crown,  and  be  recoverable 
accordingly,  with  costs  of  suit. 

By  33  &  34  Vict.  c.  73,  b.  11  : 

It  shall  be  lawful  for  any  surveyor  of  any  highway 
district  to  raise  stone  or  other  material  within  any  high- 
way district  for  the  repair  of  any  turnpike  road  which 
may  be  thrown  upon  any  highway  district  by  the.pre- 
cecung  clause  of  this  Bill  (sic)  in  the  same  manner  and 
with  the  like  powers,  and  on  payment  of  such  com- 
pensation for  the  same,  as  the  trustees  of  a  turnpike 
road  are  now  empowered  by  law  to  do. 

By  sect.  12 : 

Where  a  turnpike  road  shall  have  become  an  ordinary 
highway,  all  bridges  which  were  previously  repaired  by 
the  trustees  of  such  turnpike  road  shall  become  county 
bridges,  and  shall  be  kept  in  repair  accordingly. 

Provided  that  for  the  purposes  of  this  Act  such 
bridges  shall  be  treated  as  if  they  were  bridges  built 
subsequently  to  the  passing  of  the  Act  of  the  5th  and  6th 
years  of  Will.  4,  c.  50,  intituled  *'  An  Act  to  consolidate 
and  amend  the  laws  relating  to  highways  in  that  part  of 
Great  Britain  called  England." 

The  SoUeiioT' General  {A,  Oolline,  Q.G.  and  Pitt 
Lewis  with  him)  showed  cause. — A  verdict  of  "  not 
guilty  "  was  returned  in  favour  of  the  defendants 
on  the  first  count  of  the  indictment  which  charged 
them  with  a  common  law  liability  to  repair  this 
Backwater  Bridge  at  Weymouth,  but  on  the  other 
two  involving  the  question  of  their  statutory  liabi- 
lity the  defendants  were  found  guilty.  This  bridge 
and  road  trust  created  by  the  private  Act  (20  &  21 
Vict.  c.  oi.)  came  finally  to  an  end  in  1879.  In 
1870  the  Turnpike  Trust  Continuance  Act  (33  & 
34  Yict.  c.  73)  was  passed,  and  the  real  quastion  is 
whether  this  case  comes  within  sect.  12  of  that 
statute.  After  1879  the  highway  authority  of  the 
district  repaired  three-quarters  of  a  mile,  com- 
mencing from  the  bridge,  but  did  nothing  to  the 
bridge,  and  it  was  then  that  the  question  of  the 
liability  of  the  county  arose.  I  contend  that  when 
the  turnpike  trust  ceases*  and  the  public  use  the 
road  as  before,  the  way  has  become  an  ordinary 
highway  apart  from  the  liability  to  repair  it,  and 
that  a  right  of  way  fully  exists  over  it.  As  a 
matter  of  fact  this  point  was  not  made  at  the  trial, 
there  the  point  was  that  this  bridge  was  not  a  part 
of  the  turnpike  road.  [Coleridge,  C.J. — The  main 
point  of  the  defendants  is,  that  the  bridge  and  the 
road  are  separable  entities,  and  that  while  the 
county  is  hopelessly  fixed  with  the  repair  of  the 
road,  yet  the  question  remains  whether  they  are 
liable  to  repair  the  bridge.]  The  defendants  rely 
upon  the  fact  that  sect.  7  of  the  Local  Act  deals 


with  the  bridge  as  separable  from  the  road,  bat  if 
it  is  so  I  maintain  that  this  bridge  is  still  within 
sect.  12  of  33  &  34  Yict.  o.  73,  and  the  scheme  of 
this  Act  is,  when  roads  are  dis-tumpiked,  to  treat 
bridges  as  bridges  and  highways  as  highways. 
[Field,  J. — ^The liability  still  remains  primd  faeU 
in  the  inhabitants  of  tne  parish,  and  you  do  not 
indict  the  highway  board ;  this  bridge  is  a  high- 
way.] Not  so  under  this  Act ;  take  the  case  dt  a 
bridge  not  a  turnpike  bridge,  the  county  and  not 
the  parish  is  clearly  liable.  [Field,  J. — Is  this 
bridge  within  the  borough  of  Weymouth  P  OharUtt 
Q.C. — Yes.  Colbridoe,  O.J. — But  I  do  not  think 
that  this  point  can  be  material  after  reading 
sect*  3  of  the  Act.]  The  general  rule  of  law  is 
that  while  the  roads  are  to  be  dealt  with  locally, 
yet  the  bridges  are  assigned  to  the  county  to  be 
repaired.  [Bowen,  J.  rderred  to  13  A  14  Yict.  c. 
64,  s.  5.]  I  take  my  stand  on  the  words  of  sect. 
12.  Mr.  Charles  says  it  is  only  to  apply  where 
the  bridge  forms  part  of  the  turnpike  road,  and 
here  the  trustees  rep)aired  this  bridge  not  because 
they  were  trustees  of  the  road,  but  as  trustees 
of  the  bridge ;  but  I  say  that  as  trustees  of  both 
they  repaired  both.  [(Coleridge,  O.J.  referred  to 
Beg,  V.  KitcheTier,  29  L.  T.  Rep.  N.  S.  697 ;  L.  E^. 
1  0.  0.  Eep.  88;  43  L.  J.  9,  M.  C]  With  great 
submission  I  do  not  think  that  it  applies.  The 
Highway  Act  of  1835  did  not  abolish  the  liability 
of  the  hundred  to  repair  the  bridges,  and  put  it  on 
the  parish ;  the  Act  does  not  deal  with  bridges, 
but  with  the  highways  ;  now,  we  are  dealing  with 
the  statute  specifically  mentioning  bridges,  and 
therefore  the  state  of  things  is  difierent ;  the  Act 
of  1870  is  a  Bridge  Act,  and  treats  of  "  county 
bridges  **  as  things  known  to  the  law,  and  a  county 
bridge  is  any  public  bridge  repairable  by  any 
person  other  than  the  parish  liable  to  ^repair 
the  roads.  [Bowek,  J. — A  county  bridge  is  a 
bridge  which  a  county  is  fyrimd  fade  liable  to 
repair.  Field,  J. — maj  it  not  be  a  reasonable 
^construction  of  this  12tih  section  to  Lold  that  it 
means  that  the  bridges  shall  be  repaired  in  the 
same  way  as  heretofore  they  as  a  cluss  have  been 
repaired,  i.e.,  county  bridges  as  county  bridges  are 
repaired,  hundred  bridges  as  hundred  bridges,  and 
borough  bridges  as  borough  bridges  P]  I  do  not 
think  so.  [C^olebidgb,  O.J.  said,  in  referring  to 
Reg.  V.  New  8arum  (7  Q.  B.  241 ;  15  L.  J.  15,  M.  0.), 
immemorial  usage  must  be  stated  or  assumed  to 
exist  in  an  indictment  against  a  borough  for  non- 
repair of  a  bridge.]  I  maintain  that  there  is  really 
only  one  trust,  and  that  it  is  a  united  whole  of 
road  and  bridge ;  and  if  the  county  is  not  respon- 
sible for  the  repair  of  this  bridge,  who  is  ? 

Chaa-lee,  Q.C.  {Norris  with  him)  in  support  of 
the  rule. — It  is  important  to  find  out  by  whom  this 
bridge  ought  to  be  repaired.  It  is  olear,  I  think, 
that  if  the  Act  of  1870  had  not  been  passed 
the  town  of  Weymouth  would  be  liable ;  for  the 
boundaries  of  the  borough  have  been  enlaiiged, 
including  the  site  of  this  bridge,  and  boroughs 
are  liable  to  repair  bridges  within  their  precints. 
[Field,  J. — Is  there  anything  to  show  thst  Wey- 
mouth ever  repaired  the  bridges  within  its  pre- 
cincts P]  Not  in  this  case,  but  Weymouth  does 
repair  bridges  within  its  limits.  [OoUtiw,  Q.C— 
Only  by  a  special  Act.]  The  county  is  not  liable 
for  the  repair  of  this  bridge ;  assuming  it  to  be  a 
highway,  it  is  not  a  connecting  link  between  two 
turnpike  roads,  which  is  the  kind  of  bridge  in- 
tended to  be  affected  by  sect.  12  of  the  Act  of  1870; 


MAGISTRATES'  CASES. 


521 


Q.B.  Div.l 


Tatlok  v.  Rogers. 


[Q.B.  Div. 


there  is  no  turnpike  road  on  one  side  of  this  bridge, 
but  the  back  streets  of  the  city  of  Weymouth. 
The  trustees  of  the  bridge  did  not  repair  it  as 
trustees  of  the  turnpike  road.  In  the  local  Act 
the  road  and  bridge  are  in  marked  distinction^  and 
by  sect.  14  the  bridge  may  be  removed  for  public 
improvements  by  the  Weymouth  corporation,  and 
by  sect.  16  if  any  portion  of  it  is  abandoned  or 
suffered  to  decay  it  may  be  abated  or  removed  by 
the  Admiralty : 

Retf.  V.  InhahitanU  qf  BofMnet,  88  L.  T.  Bep.  K.  S. 

Field,  J. — I  am  of  opinion  that  this  rule  must 
be  discharged.  In  this  case  the  indictment  was 
tried  before  my  Lord  for  the  so-called  criminal 
offence  of  not  repairing  a  bridge,  which  bridge 
was  undoubtedly  situated  in  the  county  of  Dorset. 
The  rule  was  obtained  in  this  division  to  set  aside 
the  verdict  on  the  ground  of  misdirection  to  the 
effect  that  the  defendants  were  liable  to  repair 
this  bridge.  The  question  is,  whether  sect.  12  of 
33  &  34  Yict.  c.  73,  does  or  does  not  apply  so  as  to 
cre^  the  liability  alleged  to  exist  in  the  defendants. 
This  bridge  was  constructed  under  the  provisions 
of  a  private  Act  of  Parliament,  20  &  21  Yict.  ci. 
The  carrying  out  of  the  provisions  of  this  Act 
resulted  in  the  making  of  a  new  highway  which 
should  give  access  to  the  town  of  Weymouth  to 
the  country  districts  by  this  bridfice  forming  a 
highway  across  the  Backwater  river,  for  this 
stream  had  previously  rendered  communication 
between  the  back  portion  of  the  town  and  the 
country  very  difficult.  The  bridge  connected  the 
opposite  side  of  the  water  with  the  back  streets  of 
Weymouth.  If  this  bridge  had  been  built  in 
between  two  portions  of  a  road  which  it  served  to 
connect — that  is,  for  instance,  a  portion  on  the 
Weymouth  side  and  a  portion  on  the  Wyke  Begia 
side — ^Mr.  Charles  would  not  have  contended  tmit 
the  bridge  was  not  a  road  ;  but  he  holds  that  the 
trustees  of  the  road  are  not  the  trustees  of  the 
bridge,  although  accidentally  they  happen  to 
be  the  same  persons,  and  that  this  bridge 
and  the  road  which  it  joins  are  separate 
and  distinct.  Now,  if  he  were  entitled  to  read  in 
this  12th  section,  after  "  where  a  turnpike  road 
shall  have  become  an  ordinary  highway,  all 
bridges,"  the  words  "between  the  turnpike 
roads,"  his  contention,  no  doubt,  would  be  right. 
It  cannot,  however,  be  denied  that  the  trustees  of 
this  road  did  repair  the  bridse,  and  the  bridge 
without  the  highwav  would  have  been  of  little 
service,  and  the  highway  without  the  bridge  of 
little  convenience  to  the  inhabitants  of  Weymouth. 
Why  should  not  the  statute  apply  to  this  case  P 
The  Legislature  has  created  froili  time  to  time  an 
enormous  number  of  turnpike  roads,  and,  for  the 
greater  portion  of  this  century,  thought  that  the 
system  of  turnpike  trusts  was  the  best  mode  of 
repairing  the  highways;  but  in  later  years  its 
opinion  on  the  subject  has  changed,  and  it  has 
imposed  this  liability  on  others,  so  that,  while  the 
roads  should  continue  for  the  benefit  of  the  public 
at  large,  a  particular  class  has  been  sought  out 
upon  which  the  liability  to  repair  has  been  im- 
posed. If  the  road  over  the  bridge  has  to  be 
maintained  in  a  state  of  repair,  and  the  bridge 
which  supports  it  also  is  to  be  kept  in  repair, 
Mr.  Oharles  is  forced  to  admit  that,  if  the  in- 
habitants of  Dorset  are  not  liable  to  keep  the 
bridge  in  proper  order,  no  one  else  seems  to  be. 
By  the  terms  of  the  Act  providing  for  its  con- 

mao.  Ca8.— Yol.  xn. 


struotion,  this  bridge  was  intended  to  exist  for  a 
considerable  but  limited  period  of  time,  and  by 
subsequent  legislation  it  is  to  be  taken  over  and 
repaired  by  tne  proper  persons.  And  who  are 
the  proper  persons  P  I  thought  at  first  that  the 
town  of  Weymouth  would  nave  been  liable,  if 
the  bridge  had  gone  out  of  repair  before  the 
passing  of  33  A  34  Yict.  o.  73,  and  during  the 
pendency  of  the  Act  of  Parliament  under  which 
it  was  constructed,  but  this  theory  is  unfounded 
on  mv  part.  As  to  the  other  question,  whether, 
it  had  been  proved  that  the  town  of  Wevn^outh 
had  been  in  the  habit  of  repairing  the  oridpes 
within  its  municipal  boundiuries,  I  say  nothing 
now,  but  the  case  of  Beg,  v.  New  Barwn  {uhi  sup^ 
throws  light  on  this  point.  I  hold  that  the  present 
case  comes  with  sect.  12  of  the  Turnpike  Acts 
Continuance  Act  1870,  and  I  must  construe  it  in 
the  way  most  beneficial  to  the  community  that  is 
possible. 

BowEir,  J. — I  am  of  the  same  opinion,  and  think 
the  point  quite  clear. 

GoLBBiDOS,  G.J. — I  am  of  the  same  opinion. 

Bule  disdiarged. 

Solicitors  for  the  prosecution,  F.  J,  and  0,  J, 
Braikenridge,  for  PeUy  Hooper^  Weymouth. 

Solicitor  for  the  defendimts,  T,  lybohs,  Sher- 
borne.   

Thursday,  Jum  23, 1881. 
(Before  Golbbidge,  G.J.  and  Mahistt,  J.) 

TiLYLOB  v.  B06EBS.(a) 

Qame  laws — WUd  birds  esmosed  for  sale  within 
dose  time — Oonsignmeni  from  abroad — Purchase 
in  home  market — Direct  purchase  or  receipt — 
43  &  44  Vict  0.  29,  s.  3. 

The  words  "  boughi  or  received"  from  some  person 
residina  out  of  the  United  Kingdom  in  sect,  3  of 
the  Wud  Birds  Act  1880  mean  a  direct  wtrchase 
or  receipt  from  such  person,  and  a  sale  by  an 
interm^iate  person  in  the  United  Kingdom  takes 
the  ccue  out  of  the  exception, 

B,,  the  defendant,  was  a  poulterer,  a/ihd,  during  the 
close  tvme  appointed  oy  statute  for  wUd  diAchs, 
exposed  fifty  wUd  ducks  in  his  shop  for  sale. 
He  was  summoned  for  so  doing,  and  at  the 
inquiry  proved  that  he  had  purchased  the  birds 
from  one  8.,  a  dealer  in  the  city  of  L,,  wlho,  it 
was  also  proved,  had  had  them  consigned  to  him 
by  B.,  who  lived  in  H,  out  of  the  limits  of  the 
Unit^  Kingdom.  The  magistraies  convicted  B,, 
and  against  this  conviction  B.  now  appealed. 

Held,  tiuU  the  conviction  was  right,  and  that  the 
words  "  bought  or  received "  in  the  exception  in 
sect.  3  of  the  Wild  Birds  Act  1880,  mean  a  direct 
pw'chase  or  receipt  from  some  person  residing 
oul  of  the  United  Kingdom. 

This  was  a  case  stated  by  a  magistrate  under 
42  &  43  Yict.  c.  49,  s.  33 : 

1.  Upon  the  hearing  of  a  certain  information 
preferred  by  the  respondent  against  the  appellant 
under  sect.  3  of  43  &  44  Yict.  c.  35,  charging  the 
said  appellant  with  having  in  his  possession  and 
exposing  for  sale  oertam  wdd  birds,  namely,  fifty 
wild  ducks,  upon  the  15th  March  last  ensuing, 
contrary  to  the  said  statute,  the  appellant  was 
convicted  of  the  said  offence,  and  adjudged  to  pay 
a  fine  of  208.  in  respect  of  one  wild  duck,  and  2f . 
coats. 

{aj  Beported  by  W.  P.  Eversley,  Esq.,  BarriBter-At-Lftw. 
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[Q.B.  DiY. 


2.  The  following  facta  were  either  proved  or 
admitted  by  both  parties. 

8.  On  the  18th  March  1881  the  respondent  saw 
haoffing  in  the  shop  of  the  appellant,  who  is  a 
ponUerer,  of  Little  Palteney-street,  Soho,  fifty 
wild  dnoks  exposed  for  sale,  and  asked  the  appel- 
lant if  he  was  aware  that  he  was  infringing  the 
Act  by  exposing  the  birds  for  sale,  and  was  told 
that  they  were  Batch,  not  British  birds,  and  that 
they  had  been  bonght  from  one  Sprigens,  a  sales- 
man, in  Leadenhall  Market. 

4.  The  appellant  proved  that  he  had  bought 
them  from  Sprigens,  and  Sprigens  proved  that  he 
had  bonght  and  received  them  from  one  Jacob 
Brand,  a  dealer  in  Holland,  from  whence  they  had 
been  consigned  to  him,  Sprigens. 

5.  On  the  part  of  the  appellant  it  was  contended 
that  these  birds  were  bonght  and  received  from 
Bomejperson  residing  out  of  the  United  Kingdom. 

6.  On  the  part  of  the  respondent  it  was  con- 
tended that  these  birds  were  not  so  received  by 
the  appellant,  but  were  bonght  and  received  by 
him  from  Sprigens  within  the  United  Kingdom. 

7.  The  appellant  was  convicted  because  he  him- 
self did  not  buy  or  receive  the  wild  birds  from  a 
person  residing  out  of  the  United  Kingdom. 

8.  The  question  of  law  was,  whether  the  appel- 
lant was  rightly  convicted,  and  whether  the  sale 
by  Sprigens  to  the  appellant  came  with  the  ex- 
ception of  the  third  section  of  the  Act,  namely, 
that  the  birds  were  bought  or  received  from  some 
person  residing  out  of  the  United  Kingdom. 

By  36  &  36  Vict.  c.  78,  s.  2 : 

Any  person  who  shall  knowingly  or  with  intent  to  kill, 
wound,  or  take  anv  wild  bird,  or  shali  expose  or  offer  for 
sale  any  wild  bird  recently  tilled,  woonded  or  taken, 
between  the  fifteenth  day  of  March  and  the  first  day  of 
An(fn8t  in  any  year  shall,  on  conviction  of  any  snch 
offence  before  any  jnstice  or  justices  of  the  peace  in 
England  or  Ireland,  or  before  the  sheriff  or  any  justice 
or  justices  of  the  peace  in  Scotland,  for  a  first  offence 
be  reprimanded  and  discharged  on  payment  of  costs  and 
summons,  and  for  every  subsequent  offence  forfeit  and 
pay  for  every  such  wild  bird  so  killed,  wounded,  or  taken, 
or  so  exposed  or  offered  for  sale,  such  sum  of  money  as 
including  costs  of  conviction  shall  not  exceed  five 
shillings,  as  to  the  said  jnstice,  justices,  or  sheriff  shall 
seem  meet,  unless  he  shall  prove  to  the  satisfaction  of 
the  said  justice,  or  justices,  or  sheriff,  that  the  said  wild 
bird  was  or  were  bought  or  received  on  or  before  the 
said  fifteenth  day  of  March,  or  of  or  from  some  person 
or  persons  residing  out  of  the  United  Kingdom. 

By  39  &  40  Yict.  c.  29,  s.  2 : 

Any  person  who  shall  kill,  wound,  or  attempt  to  kil  or 
wound,  or  take  any  wild  fowl,  or  use  any  boat,  ffun.  net, 
or  other  engine  or  instrument  for  the  purpose  of  killing, 
wounding,  or  taking  any  wildfowl,  or  shall  have  in  his 
control  or  possession  any  wildfowl  recently  killed, 
wounded,  or  taken  between  the  fifteenth  day  of  Februaiy 
and  the  tenth  day  of  Julv  in  any  ^ear,  shall^  on  conyiction 
of  any  such  offence  before  any  justice  or  justices  of  the 
peace  in  England  or  Ireland,  or  oefore  the  sheriff  or  any 
justice  or  justices  of  tiie  peace  in  Scotland,  forfeit  and 
pay  for  every  such  wildfowl  so  killed,  wounded,  or  taken, 
or  so  in  his  possession,  such  sum  of  money  not  exceeding 
one  pound,  as  to  the  said  justices  or  sheriff  shall  seem 
meet,  together  with  the  costs  of  the  conviction. 

By  43  &  44  Yict.  c.  35,  s.  3 : 

AiiT  person  who  between  the  first  day  of  March  and 
the  first  day  of  Au^st  in  any  vear  after  the  passing  of 
this  Act  shall  knowingly  and  wilfully  shoot  or  attempt  to 
shoot,  or  shall  use  any  boat  for  the  purpose  of  shooting 
or  oaofling  to  be  shot,  any  wild  bird,  or  shall  use  any 
line,  trap,  snare,  net,  or  other  instrument  for  the  purpose 
of  taking  any  wild  bird,  or  shall  expose  or  offer  for  sale, 
or  shall  haye  in  his  control  or  possession  after  the 
fifteenth  day  of  March,  any  wild  bad  recently  killed  or 
taken,  shall,  on  convicrtion  of  any  such  offence  before 


any  two  justices  of  the  peace  in  England  and  Wales  or 
Ireland,  or  before  the  sneriff  in  Scotland,  in  the  case  of 
any  wild  bird  which  is  included  in  the  schedule  hereunto 
annexed,  forfeit  and  pay  for  every  such  bird  in  respect 
of  which  an  offence  nas  been  committed  a  sum  not  ex* 
ceeding  one  pound,  and  in  the  case  of  any  other  wild 
bird  in  respect  of  which  an  offence  is  committed  a  stun 
of  money  not  exceeding  five  shillings  in  addition  to  the 
costs,  unless  such  person  shall  prove  that  the  said  wild 
bird  was  either  lolled  or  taken  or  bought  or  receired 
during  tiie  period  in  which  such  wild  bird  could  be  legally 
killed  or  taken,  or  from  some  person  residing  out  oC  the 
United  Kingdom. 

Peiheramf  Q.O.  (Littleton  with  him)  for  the  ap- 
pellaut. — Xhe  conviction  ought  to  be  quashed. 
The  case  finds  that  these  birds,  the  subject  of  the 

Srosecution,  were  purchased  out  of  the  Qnited 
[ingdom,  and  therefore  the  defendant  is  protected 
by  the  most  recent  legislation.  There  are  three 
Acts  of  Parliament  of  recent  date  dealing  with 
this  subject.  First,  35  &  36  Yict.  c.  78 ;  sect.  2  of 
that  Act  protects  persons  pnrchasing  birds  out  of 
the  United  Kingdom.  The  second  Act  is  that  of 
1876  (39  &  40  Yict.  o.  29) ;  this  Act  omits  from  its 
second  section  any  provision  as  to  purchasers  {of 
birds  out  of  the  United  Kingdom,  and  it  is  under 
this  Act  that  the  case  of  WhitekecuL  v.  Smithert 
(37  L.  T.  Bep.  N.  S.  378 ;  L.  Bep.  2  0.  P.  Div. 
553 ;  46  L.  J.  234,  M.  G.)  was  decided.  Then,  in 
the  Act  of  1880  (43  &  44  Yict.  c.  35),  sect.  3,  the 
words  of  the  original  Act  are  reinserted,  thas 
restoring  the  law  to  its  former  state,  so  proteotiDj; 
the  defendant,  as  a  purchaser  of  wild  birds  oat  of 
the  United  Kingdom.  The  magistrate  held  that 
the  intermediate  dealing  did  not  protect  the  ap- 
pellant, although  these  birds  were  proved  to  have 
been  consigned  from  Holland.  Now,  if  that  is  the 
true  meamng  of  the  Act,  the  other  part  of  the 
Act  must  be  wholly  inoperative,  because,  if  any 
private  person  or  anyone  else  have  in  his  posses- 
sion wild  birds  within  these  times  which  they 
have  obtained  from  a  wholesale  dealer  who 
bought  them  in  Holland,  still,  because  he  booght 
them  of  an  intermediate  person  in  this  oountiy  he 
is  liable  to  be  convicted. 

WUUs  Bund,  for  the  respondent,  was  not  called 
upon. 

GoLUUDGBi  O.J. — I  am  of  opinion  that  this  oon- 
viction  is  right,  and  must  be  affirmed.  The 
words  of  43  i  44  Yict.  a  29,  are  not  absolately 
without  doubt,  and  on  the  whole  I  think  it  means 
a  direct  purchase,  and  for  this  reason :  I  cannot 
understand  how  the  word  "received"  can  be 
adequately  satisfied,  if  it  was  not  a  direct  receipt 
The  receipt  itself  must  be  clearly  from  a  person 
out  of  the  United  Kingdom,  and  if  there  most 
be  a  receipt,  I  do  not  understand  bow  there  can 
be  a  receipt  except  a  direct  receipt,  and  if  the  bird 
must  be  received  from  a  person  out  of  the  United 
Ejngdum,  it  seems  to  me  to  follow  that,  taking 
the  words  "bought  or  reoeived,"  the  wora 
"  bought "  must  receive  the  same  interpretation, 
and  that  it^  must  be  a  direct  purchase  from  i 
person  residing  out  of  the  United  Kingdom. 
Whether  Parliament  meant  it  or  not  I  will  nut  be 
sure,  but  it  is  obvious  that  any  other  interpreta- 
tion would  open  the  door  to  all  those  fraada 
which  were  pointed  out  in  the  Common  Pleas  in 
the  case  I  have  referred  to.  I  think  it  mast  be 
a  direct  purchase,  or  a  direct  receipt,  and  as 
there  was  not  a  direct  purchase  or  a  direct  receipt, 
I  think  the  oonviotion  is  right  and  mast  be 
affirmed* 
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Makistt,  J. — I  am  of  the  same  opinion,  and  for 
the  same  reasons.  The  words  "bought  or  re- 
ceived "  at  first  sight  seem  somewhat  ambignons, 
for  if  a  thing  is  received  it  is  immaterial  whether 
it  is  boaght  or  not,  bat  I  take  it  it  means  this :  if  a 
person  oat  of  the  United  Kingdom  consigns  wild 
birds  for  sale  to  a  person  here,  that  will  not  be 
"  buying,"  and  yet  will  be  receiving,  and  I  think 
it  means  that  if  they  are  boaght  or  consigned  by 
a  person  out  of  the  United  Kingdom  to  a  person 
here  for  sale,  that  will  not  do.  It  mnst  bo  a 
direct  receipt  or  baying. 

Judgment  for  the  respondent. 

Solicitor  for  the  appellant,  E,  Baaiard, 
Solicitor  for  the  respondent,  8.  B.  Abrahams, 


Monday,  June  27, 1881. 

(Before  Lord  Golesidoe,  G.J.,  Denuan,  J.,  Pol- 
lock, B.,  Manisti  and  Watkih  Williams,  J  J.) 

Sattndsbs  (app.)  V.  Bicha&dson  (resp.).  (a) 

Elementary  educcUton  —  Duty  of  parent —  Atten* 
dancA  of  child  unihout  fee»—9S  ^  34  YieU  e.  75, 
M.  17  if  74r-39  j-  40  7td.  c.  74,  ««.4, 10, 11, 12, 
8f  5U— 43  ^  44  Yict.  c.  23,  *.  4. 

The  respondent  was  charged  before  justices  for  not 
causing  his  child  to  attend  school  as  required  hy 
the  bye-laws  of  a  school  board.  The  child  had 
been  refused  admission  to  the  school  in  conse^ 
quence  of  the  respondent  not  hatring  sent  with  the 
child  the  school  fees  payable  by  each  child  attend- 
ing school.  The  bye  laws  defined  attendance  to 
be  reckoned  as  instruction  for  not  less  than  an 
howr  and  a  half  at  each  m^eeting.  The  justices  re- 
fused  to  convict. 

Held,  upon  a  case  stated,  that  the  duty  imposed  upon 
a  parent  hy  sect,  4  of  the  Elementary  Education 
Act  1876,  to  cause  his  child  to  receive  instruction, 
or,  by  a  bye-law  under  the  Act  of  1870,  to  cause 
his  child  to  attend  school,  included  the  payment 
of  fees  under  sect.  17  of  the  Act  of  1870,  or  his 
application  to  the  guardians  for  payment  under 
sect.  10  of  the  Act  of  1876,  and  that  the  justices 
were  wrong. 

Richardson,  app.,  v,  Sannders.  resp.  (44  L.  T,  Bep, 
474 ;  L,  Bep,  6  Q,  B,  Div,  313)  overruled. 

This  was  a  case  stated  under  the  Sammaiy  Juris- 
diction Act  1879  (42  &  43  Yict.  c.  49),  s.  33. 

Upon  the  hearing  of  an  information  preferred  by 
Mr.  Sannders  on  behalf  of  the  School  Board  of 
Belsrave,  in  Leicestershire,  ander  the  bye-laws 
made  by  the  board  in  pursuance  of  the  powers  of 
the  Elementarv  Education  Acts  of  1870  and  1876, 
for  that  on  the  18th  March  last  the  defendant, 
Jonathan  Bichardson,  of  that  parish,  the  parent  of 
a  child  named  Amy,  aged  seven  years,  residing 
within  the  parish,  "  nnlawfoUy  did  not  oaase  the 
child  to  attend  school  asreqaired  by  the  bye-laws," 
the  magistrates  dismissed  the  information,  but 
stated  a  case,  and  the  following  facts  were  either 
proved  or  admitted : "  The  bye-laws  require  that  the 
parent  of  every  child  between  five  and  thirteen  shall 
cause  such  child  to  attend  school,  unless  there  is  a 
reasonable  cause  for  non-attendance— as  that  the 
child  has  been  prevented  from  attending  by  any 
unavoidable  cause,  or  that  there  is  no  school  open 
which  the  child  can  attend  within  two  miles.    In 

(a)  Reported  by  M.  W.  MgEillab,  Esq..  Barrister-At-Law. 


the  bye-laws  the  word  "  attendance  "  is  defined  to 
mean  an  attendance  as  defined  by  the  Code  of 
1876 — that  is,  "the  attendance  may  not  be 
reckoned  for  any  scholar  who  has  been  under  in- 
struction in  secular  subjects  less  than  two  hours 
if  above,  or  an  hour  and  a-half  if  under,  seven 
years  of  age.  The  parent  had,  pursuant  to  an 
attendance  order  by  the  magistrates,  sent  his 
child  Amy  to  the  Belgrave  Board  School  on  and 
regularly  since  the  2l8t  Aug.  1880,  to  request  that 
she  might  be  admitted  and  instructed,  and  that 
the  child  duly  presented  herself  for  that  purpose. 
But  the  child  had  been  refused  admission  to  the 
school  in  consequence  uf  her  father  not  having 
sent  with  the  child  the  school  fees  payable  by  each 
child  attending  the  schooL  The  child  had  for  a 
long  time  past  been  regularly  sent  to  the  Board 
school,  ana  had  been  regularly  refused  admission 
or  instruction  for  the  reason  before  given,  and  was 
not  receiving  instruction  at  any  other  place.  It 
was  contended  on  the  part  of  the  boara  that  the 
father  had  not  caused  the  child  to  attend  as  de- 
fined in  the  bye-laws  and  the  code,  and  that  no 
reasonable  excuse  for  non-attendance  had  been 
ffiven,  and  that  as  prepayment  of  fees  was  a  con- 
dition of  admission  to  the' school,  and  the  parent 
was  unwilling  to  pay  them  or  ask  for  a  remission, 
he  was  liable.  On  the  other  side  it  was  urged 
that  the  case  was  governed  by  the  case  alieady 
decided  between  the  same  parties  (hereinaftcor 
mentioned)  and  that  the  father  had  '*  caused  the 
child  to  attend,"  and  that  it  was  never  intended 
that  mere  nonpayment  of  the  fees  should  be  a 
criminal  ofiEenoe.  In  reply,  on  behalf  of  the  board, 
it  was  urged  tiiat  the  former  decision  did  not 
apply,  beobuse  there  the  summons  was  under 
sect.  12  of  the  Act  of  1876  for  breach  of  the  order 
for  attendance ;  but  the  summons  in  the  present 
case  was  for  non-compliance  with  the  bye-laws  of 
the  board,  which  expressly  defined  "  attendance  " 
so  as  to  moan  causing  the  child  to  receive  in- 
struction for  a  specified  time. 

The  Justices  being  of  opinion  that  they  were 
bound  by  the  decision  of  the  Q.  B.  Div.  in  Bichard' 
son  V.  Saunders  (44  L.  T.  Bep.  474 ;  L.  B.  6  Q.  B. 
Div.  313),  dismissed  the  information. 

In  the  case  of  Bichardson  v«  Saunders,  npon 
which  the  justices  relied,  the  respondent  in  the 
present  case  had  been  convicted  under  sect.  12  of 
the  Elementary  Education  Act  1876  (39  &  40  Yict. 
c.  79),  for  that  he  being  the  parent  of  a  child  named 
Amy  Bichardson,  within  the  parish  of  Belgrave, 
and  subject  to  the  provisions  of  the  Elementary 
Education  Acts,  on  the  14th  Oct.  1880  unlawfully 
did  not  cause  the  said  child  to  attend  a  school  as 
required  by  a  certain  attendance  order  under  sect. 
11  of  the  said  Act  of  1876,  made  by  a  court  of 
summary  jurisdiction  on  the  21st  Aug.  1880. 
Upon  a  case  stated  Lindley  and  Lopes,  J  J.  held 
on  the  24th  Feb.  1881  that  the  respondent  in  the 
present  case  was  not  liable  to  a  conviction  under 
the  circumstances,  on  the  ground  that  the  attend- 
ance order  was  complied  with,  although  no  fees 
were  paid  or  exoused. 

The  questions  for  the  opinion  of  the  court  were 
(1)  whether  the  respondent  had  caused  the  child 
to  attend  school  as  required  by  the  bye-laws  of 
the  school  board  of  the  parish  of  Bel^ve  P  (2) 
Whether,  in  view  of  the  aecision  in  Bichardson  v. 
Saunders  the  respondent  would  be  held  responsible 
for  the  omission  of  the  school  board  to  give  in- 
struction to  the  child,  or  to  allow  her  to  remain 
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at  tbe  board  school  for  the  period  of  time  stipulated 

for  by  the  codes  of  1876  and  1878  P 
The  followlDg  enactments  are  material  : — 
By  the  Elementary  Education  Act  1870  (33  & 

3i  Vict.  c.  76)  sect.  17 : 

Eyeiy  ohild  attendizu?  a  school  provided  by  any  school 
board  shall  pay  snch  weekly  fee  as  may  be  prescribed  by 
the  school  board,  with  the  consent  of  the  education  de- 
partment, "bnt  the  school  board  may  from  time  to  time 
for  a  renewable  period,  not  exceeding  six  months,  remit 
the  whole  or  any  part  of  such  fee  in  the  case  of  any  child 
when  they  are  of  opinion  that  the  parent  of  snch  child  is 
unable  from  poverw  to  pay  the  same,  but  such  remission 
shall  not  bo  aeemed  to  be  parochial  relief  sriyen  to  such 
parent. 

By  sect.  74': 

Eyery  school  board  may  from  time  to  time,  with  the 
approval  of  the  education  department,  make  bye-laws  for 
all  or  any  of  the  following  purposes :  (1)  Bequiring  the 
parents  of  such  children  of  such  age,  not  less  than  five 
▼ears  nor  more  than  thirteen  years,  as  may  be  fixed  by 
bye-laws,  to  cause  such  children  (unless  there  is  some 
reasonable  excuse)  to  attend  school.  (2)  Determining 
the  time  during  which  children  are  so  to  attend  school. 
...  (3)  Providing  for  the  remission  or  payment  of  the 
whole  or  any  part  of  tiie  fees  of  any  cmld  where  the 
parent  satisnes  the  school  board  that  he  is  unable  from 
poverty  to  pay  the  same.  (4)  Imposing  penalties  for  the 
oreaoh  of  anjr  bye-laws.  (5)  Bevoking  or  altering  any 
bye-law  previously  made  ....  Any  of  the  following 
reasons  shall  be  a  reasonable  excuse,  namely  (1)  That 
the  child  is  under  efficient  insiaruction  in  some  other  man- 
ner ;  (2)  That  the  child  has  been  prevented  from  attend- 
ing school  by  sickness  or  any  unavoidable  cause :  (3)  That 
there  is  no  public  elementary  school  open  whidi  the 
child  can  attend  within  such  distance,  not  exceeding 
three  miles,  measured  according  to  i^e  nearest  road  from 
the  residence  of  such  child,  as  the  bye-laws  may  pre- 
scribe ....  Any  proceeding  to  enforce  any  bye-law 
may  be  taken,  and  any  penalty  for  the  breach  of  any 
bye-law  may  be  recovered  in  a  summary  manner ;  but  no 
penal^  imposed  for  the  breach  of  any  bve-law  shall 
exceed  such  amount  as  with  the  costs  will  amount  to 
five  shillings  for  each  offence,  and  such  bye-laws  shall  not 
come  into  operation  until  they  have  been  sanctioned  by 
Her  Majesty  in  Council. 

By  tbe  Elementary  Education  Act  1876  (39  &  40 
Vict.  c.  79)  sect.  4 : 

It  shall  be  the  dut^r  of  the  parent  of  every  child  to 
cause  such  child  to  receive  efficient  elementary  instruction 
in  reading,  writing,  and  arithmetic,  and  if  such  parent 
fail  to  perform  such  duty,  he  shaJl  be  liable  to  such 
orders  and  penalties  as  are  provided  by  this  Act. 

By  sect.  10 : 

The  parent,  not  being  a  pauper,  of  any  child  who  is 
unable  by  reason  of  poverty  to  pay  the  ordinary  fee  for 
such  child  at  a  pubhc  elementary  school,  or  an;{r  part  of 
such  fee,  may  apply  to  the  g^uarmans  having  jurisdiction 
in  the  parish  in  which  he  resides ;  and  it  shall  be  the 
duty  of  such  guardians,  if  satisfied  of  such  inabilitv,  to 
pay  the  said  fee,  not  exceeding  three  pence  a  week,  or 
such  part  thereof  as  he  is,  in  the  opinion  of  the  guard- 
ians, so  unable  to  pay. 

By  sect.  11 : 

If  either — (1)  The  parent  of  any  child  above  the  age 
of  five  ^ears  who  is  under  this  Act  prohibited  from  being 
taken  mto  full-time  employment,  habitually  and  without 
reasonable  excuse  neglects  to  provide  efficient  elementarv 
instruction  for  his  child ;  or  (2)  Any  child  is  found  habi- 
tually wandering  or  not  under  proper  control,  or  in  the 
oompan;)r  of  rogues,  vagabonds,  disorderly  persons  or  re- 
pute criminals ;  it  shafl  be  the  duty  of  the  local  authority, 
alter  due  waminc:  to  the  parent  of  such  child,  to  com- 
plain to  a  court  of  summary  lurisdiction,  and  such  court 
may,  if  satisfied  of  the  truth  of  such  complaint,  order 
that  the  child  do  attend  some  certified  efficient  school 
willing  to  receive  him  and  named  in  the  order,  being 
either  such  as  the  parent  may  select,  or  if  he  do  not 
select  any,  then  such  public  elementary  school  as  the 
court  think  expedient,  and  the  child  shall  attend  that 
school  every  time  that  the  school  is  open,  or  in  snch 


other  regular  manner  as  is  specified  in  ihe  order.  An 
order  under  this  section  is  in  this  Act  referred  to  as  an 
attendance  order.  Any  of  the  following  reasons  shall  be 
a  reasonable  excuse :  (1)  That  there  lb  not  within  two 
miles,  measured  according  to  the  nearest  road  from  the 
residence  of  such  child,  any  public  elementary  school 
open  which  the  child  can  attend ;  or  (2)  That  absence  of 
the  child  from  school  has  been  caused  by  sickness  or  any 
unavoidable  cans  e. 

By  sect.  12 : 

Where  an  attendance  order  is  not  complied  with,  with- 
out any  reasonable  excuse  within  the  meaning  of  tfaii 
Act,  a  court  of  summary  jurisdiction,  on  complamt  made 
by  the  local  authooity,  may,  if  it  think  fit  order  as 
follows :  (1)  In  the  first  case  of  non-compliance,  if  tbe 
parent  of  the  child  does  not  appear,  or  appears  and  fails 
to  satisfy  the  court  that  he  he  has  used  all  reasonable 
efforts  to  enforce  compliance  with  the  order,  the  court 
may  impose  a  penalty  not  exceeding  with  the  costs  five 
shillings ;  but  u  the  parent  satisfies  the  court  that  he 
has  used  all  reasonable  efforts  as  aforesaid,  the  court 
may,  without  inflicting  a  penalty,  order  the  child  to  be 
sent  to  a  certified  "  inaustrial  school." 

By  sect.  50 : 

Where  anv  act,  neglect,  or  default  is  punishable  under 
this  Act,  and  also  under  any  other  enactment,  or  any  l^e- 
law  made  by  a  school  board  or  other  local  authority  for 
the  time  being  in  force,  proceedings  may  be  instituted  in 
respect  of  such  act,  neglect,  or  default,  under  this  Act, 
or  such  other  enactment  or  bye-law,  in  the  discretion  of 
the  authority  or  person  instituting  the  proceedings,  so 
that  the  prooeedmgs  under  one  enactment  or  bye-lav 
only  be  instituted  in  respect  of  tiie  same  act,  neglect,  or 
default;  and  any  bye-law  made  either  before  or  after 
the  commencement  of  this  Act  by  anv  school  board  or 
other  local  authority  under  sect.  74  of  the  Elementaiy 
Education  Act  1870,  if  otherwise  valid,  shall  not  be 
rendered  invalid  by  reason  that  it  is  more  stringent  than 
the  provisions  of  this  Act. 

By  tbe  Elementary  Education  Act  1880  (43  & 
44  Vict.  c.  23),  which  by  sect.  1  is  to  be  con- 
strued as  one  with  the  Elementary  Educatiou 
Act  1876,  s.  4  : 

Proceeding's  may,  in  the  discretion  of  tiie  local 
authority,  or  person  instituting  the  same,  be  taken  for 
punishing  the  contravention  of  a  bye-law,  notwith- 
standing that  the  act,  or  neglect,  or  default  alleged  as 
such  contravention  constitutes  habitual  neglect  to  pro- 
vide CKfficient  elementary  education  for  a  child  within 
the  meaning  <^  sect.  11  of  the  Elementary  Eduoation 
Act  1876. 

This  case  bad  on  a  previous  day  come  on  for 
argument  before  Lord  Coleridge,  C.J.  and 
Manisty,  J.,  but  was  ordered  to  be  reargued  before 
a  larger  court. 

Tbe  Atiomey'Genwal  (Sir  H.  James,  Q.C.)i 
with  whom  were  the  SolidUyr-QeneTaJL  (Sir  F. 
Herschell,  Q.O.)  and  A,  L.  Smith,  argued  for  the 
appellant. 

Henaman  for  tbe  respondent. 

The  arguments  sufficiently  appear  from  the 
judgments  of  the  court. 

Lord  CoLERiDOB,  C.J. — The  two  questions  we 
are  called  upon  to  determine  are,  first,  whether  the 
feather  of  a  child  who  has  conducted  himself  in  the 
way  I  will  presently  describe,  has  caused  his  child 
to  attend  school  as  required  by  the  bye-laws;  and, 
secondly,  whether,  after  the  decision  in  Biehardiim 
V.  Saunders,  he,  the  father,  can  be  held  responsible 
because  the  school  board  refused,  having  regard  to 
his  conduct,  to  give  instructions  to  his  child,  or  to 
allow  her  to  remain  in  the  school  for  the  period  of 
time  stir>u]ated  by  the  codes  of  1876  and  1878.  The 
facts  are  that  Bicbardson,  the  father  of  the  child, 
is  a  poor  man,  and  that  he  cannot  and  could  not  at 
the  time  of  either  of  the  proceedings  which  bave 
been  taken  against  him  provide  the  neoessaiy  feo" 
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for  ihe  education  of  his  child  in  the  school  hoard 
school.  It  is  found  also  that  he  neither  applied  to 
hare  the  fees  remitted,  nor  applied  to  the  guardians 
to  have  them  paid  for  him.  Application  was  made 
for  an  attendance  order  to  compel  him  to  send  his 
child  to  the  school  hoard  school,  and  he  did 
send  his  child  in  oae  sense,  that  is,  he  sent  it  to 
the  door  of  the  school ;  hut  as  the  rale  in  that  dis- 
trict prescribed  by  the  school  board,  with  the 
sanction  oi  the  Education  Department,  had  been 
that  the  fees  for  attendance  should  be  brought  by 
the  child  on  its  attendance,  the  child  was  refused 
admission,  and  therefore  the  question  is,  whether  he 
has  under  the  circumstances  committed  an  offence 
against  the  bye-law,  and  whether  the  magistrates 
were  right  in  refusing  to  convict  him  under  the 
circumstances.  The  bye-law  which  is  said  to  have 
been  contravened  is  this  :  "  That  the  parent  of 
eyery  child  of  not  less  than  five  nor  more  than 
thirteen  years  of  age  shall  cause  such  child  to  attend 
school,  unless  there  be  a  reasonable  cause  for  non- 
attendance."  The  first  thing  to  see  is  whether  there 
was  authority  to  make  this  bye-law ;  and  it  is  clear 
that  the  Act  3d  &  84  Vict.  o.  75,  gives  this  power. 
Then  the  question  is,  has  the  bye-law  been  com- 
plied with  P  The  bye-law  goes  on  to  define  what 
"  attendance  "  is,  and,  after  having  enacted  that 
every  parent  shall  cause  his  child  to  attend,  it 
defines  the  attendance  to  mean  an  attendance  at 
a  morning  or  afternoon  meeting  once,  being  as  de- 
fined by  the  code  of  1876.  Upon  reference  to  the 
code  it  appears  that  a  morning  meeting  is  to  last 
two  hours,  and  an  afternoon  meeting  for  one  hour 
and  a  half.  Now  it  is  clear  that  the  child  never  at- 
tended at  any  meeting  whatever.  The  child  went 
to  the  door  and  was  refused  at  the  door,  and 
never  went  into  the  school  at  all.  Is  this  causing 
the  child  to  attend  school  P  We  must  consider  the 
different  sections.  It  may  seem  illogical  to  refer 
to  the  Act  of  1876, 39  &  40  Yict.  o.  79,  for  the  pur- 
pose of  interpreting  a  bye-law  made  under  the 
Act  of  1870,  but  it  is  provided  that  the  two  Acts 
are  to  be  construed  together,  so  that  whatever  the 
words  "  to  attend  "  mean  in  the  Act  of  1876  they 
must  mean  in  the  Act  of  1870.  Now  the  duty  in 
respect  to  education  by  the  4th  sect,  of  the  Act  of 
1876  is :  *'  It  shall  be  the  duty  of  the  parent  of  every 
child  to  cause  such  child  to  receive  efficient  ele- 
mentary instruction  in  reading,  writing,  and 
arithmetic,  and  if  such  parent  fail  to  perform  such 
duty  he  shall  be  liable  to  snch  orders  and  penalties 
as  are  provided  by  this  Act."  Then  by  sect.  11  it 
is  provided  that  if  "the  parent  of  any  child" 
habitually  and  without  reasonable  excuse  neglests 
to  provide  efficient  elementary  instruction  for  his 
child,  it  shall  be  the  duty  of  the  local  authority, 
after  due  warning  to  the  parent,  to  complain  to  a 
court  of  summary  jurisdiction,  and  such  court 
may,  "  if  satisfied  of  the  truth  of  such  complaint, 
order  that  the  child  do  attend  some  certified 
efficient  school  willing  to  receive  him,  and  named 
in  the  order."  The  mischief  to  be  remedied  is 
the  neglect  to  provide  efficient  elementary  in- 
struction ;  the  remedy  for  the  evil  is  to  send  the 
child  to  school  under  an  attendance  order.  The 
evil  and  the  remedy  are  co-eztensive.  Is  efficient 
elementary  instruction  provided  by  sending  a 
child  to  the  door  of  a  school  under  circumstances 
which  the  person  who  sends  the  child  knows 
will  prevent  its  admission  into  the  school,  and 
which  he  knows  that  he  has  the  means  of 
remedying  P     I    think    clearly    not.     In    the 


first  place,  we  find  that  sect.  11  defines 
"reasonable  excuse"  for  not  providing  efficient 
elementary  instruction  to  be  the  fact  of  there  being 
no  school  within  two  miles,  or  "  where  the  absence 
of  the  child  from  school  has  been  caused  by  sick- 
ness, or  any  unavoidable  cause,"  and  this  reasonable 
excuse  might,  no  doubt,  prevent  an  attendance 
order  from  being  made.  The  next  section  deals 
with  the  case  of  non-compliance  with  an  attendance 
order.  A  penalty  is  imposed  if  the  parent  of  the 
child  does  not  appear,  or  appears  and  fails  to 
satisfy  the  court  that  he  has  used  all  reasonable 
efforts  to  comply  with  the  order ;  and  what  are 
the  reasonable  efforts  pointed  out  in  the  case  where 
the  parent  cannot  pay  the  fees P  Either  to  goto 
the  school  board  and  say,  "  I  am  too  poor ;  remit 
me  the  payment ;"  or  to  go  to  the  guardians  and 
say,  "  I  am  too  poor ;  the  school  board  requires 
the  three  pence  a  week,  which  the  Act  of  Parlia- 
ment authorises  you  to  charge  from  the  general 
rates."  Unless  he  has  taken  one  of  these  steps,  I 
cannot  think  that  he  has  made  the  reasonable 
efforts  to  fulfil  his  duties  which  the  Act  requires. 
I  proceed  to  consider  the  objections  which  have 
been  taken.  First,  it  is  said  the  proceeding  is  un- 
der the  bye-law,  and  nothing  is  said  in  the  bye-law 
as  to  any  duty  to  pay  fees  at  all,  and,  therefore,  the 
non-payment  of  them  is  no  breach  of  the  Act. 
There  can  be  no  doubt  that  the  imposition  of  fees 
is  not  one  of  the  purposes  for  which  bye-laws  may 
be  made  under  sect.  74  of  the  Act  of  1870.  But  by 
sect.  17  every  child  shall  pay  snch  weekly  fees  as 
are  prescribed  by  the  school  board  with  the  sanction 
of  i^e  Education  Department,  and  the  section  goes 
on  to  provide  that  if  the  school  board  are  of  opinion 
that  the  parent  cannot  pay  the  fees,  he  may  be  re- 
lieved from  payment  in  a  specified  manner.  There- 
fore the  board  have  express  power  to  prescribe 
fees,  and  it  is  found  in  the  case  that  the  fees  were 
payable,  which  must  mean  payable  by  law.  The 
fees,  therefore,  are  Parliamentary  fees,  and  their 
payment  a  condition  precedent  to  the  ohild  entering 
the  school ;  and  but  for  two  cases  I  should  say 
there  was  nothing  to  interfere  with  the  operation 
of  this  order.  The  first  is  Ee  Murphy  (36  L.  T.  Bep. 
698;  L.  Bep.  2  Q.  B.  397),  where,  no  doubt,  there 
are  expressions  in  the  judgment  of  Cockburn,  G.J. 
which  go  to  show  that  in  his  view  the  facts 
of  this  case  constitute  an  offence  under  sect.  11 
of  the  Act  of  1876  ratfler  than  under  the  bye^law. 
But  assuming  this  to  be  the  decision,  the  Act  of 
1880  (43  &  44  Vict.  c.  23),  sect.  4,  must  be  taken 
to  have  altered  the  law  as  laid  down  in  that  case. 
With  regard  to  Biehardson  v.  Saunders,  that  is 
the  case  which  has  led  to  the  formation  of  the 
present  court.  It  could  scarcely  have  been  dis- 
tiuGTuished  from  the  present  case;  and  as  there  was 
no  appeal,  and  the  Judicoture  Act  allows  any  num- 
ber of  judges  to  hear  a  case  when  the  occasion 
arises,  we  directed  that  there  should  be  a  kind  of 
rehearing  by  a  court  consisting  of  five  members 
other  than  those  who  decided  Bichardaon  v. 
Saundere,  In  the  result  I  am  bound  to  say  I  do 
not  agree  with  BieJiardBon  ▼.  Saunders,  and 
think  that  it  was  wrongly  decided.  The  judges 
in  that  case  undoubtedly  held  (it  was  not  a  con- 
viction under  the  bye-law,  but  a  conviction  under 
sect.  12  of  the  Act  of  1876)  that  an  attendance 
order  was  satisfied  by  physical  attendance  at  the 
door  of  the  school,  ^or  the  reasons  which  I  have 
given,  I  think  that  "  attend  "  under  sect.  11  and 
"attend"   under  the   bye-laws   means  effective 
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attendance,  and  that  it  is  not  satisfied  by  merely 
sending  a  child  to  the  door  of  the  school.  It  is 
idle  to  shnt  oar  eyes  to  the  fact  that  the  more 
limited  constmction  wonld  enable  many  unwilling 
parents  to  keep  their  children  nneducated  by 
doing  nothing  bat  sending  them  to  the  door  of  the 
school  under  conditions  which  it  is  well  known 
would  proTent  them  being  taken  in. 

Denmak,  J.,  Pollock,  B.,  Manistt  and  Watkin 
WiLLLiKS,  JJ.  concurred. 

Judgment  for  appellant 

Solicitor  for  appellant,  The  Solicitor  to  the 
Treaswry, 

Solicitor  for  respondent,  H,  Montagu,  for 
Wright,  Leicester. 


Wednesday,  Nov.  16, 1881. 

(Before  Field  and  Gave,  JJ.) 

Beg.  v.  The  Matob  and  Justices  op  Deal;  Ex 

parte  Gubxing.  (a.) 

Jurisdiction  of  justices  of  the  peace — Disqualifica' 
turn  hy  interest  —  Subscription  to  prosecuting 
society^l2  ^  18  Vict.  c.  92,  ss.  2, 18,  21. 

The  avpUcant  had  been  convicted  and  fined  for 
cruelty  to  a  horse  upon  the  prosecution  of  cm 
officer  of  the  Boyal  Society  for  the  Prevention  of 
Cruelty  to  Animals,  Some  of  the  justices  who 
heard  the  summons  and  took  part  in  the  convic' 
tion  were  subscribers  to  a  branch  of  the  said 
society  which  received  subscriptions  in  the 
country,  arid  forwarded  them  to  the  society's 
office  in  London,  All  prosecutions  by  the  society 
were  directed  by  the  secretary  or  committee  in 
London,  and  no  subscribers  had  any  atUhority 
over  or  responsibility  for  such  prosecutions,  and 
the  society  never  accepted  any  part  of  the  penalties 
inflicted  under  the  Cruelty  to  AnirnaU  Prevention 
Act  1849,  ss,  2, 18,  21. 

Held,  upon  a  ride  Jfor  a  certiorari,  that  there  was 
nothing  in  these  facts  to  create  a  real  bias  in  the 
minds  of  the  justices  which  could  amount  to  a 
disqualifying  interest. 

This  was  a  rule  nisi  to  bring  up  and  quash  a  con- 
Tiotion  by  the  mayor  and  other*  justices  of  the 
borough  of  Deal  for  cruelty  to  a  horse.  Gause 
was  shown  in  the  first  instance  on  behalf  of  the 
Boyal  Society  for  the  Prevention  of  Gruelfcy  to 
Animals,  the  secretary  of  which  society  had 
directed  the  prosecntioD. 

It  appearea  from  an  affidavit  of  G^rge  Gottew, 
a  builder  of  Deal,  that  on  the  8bh  Aoril  1881,  a 
person  in  his  employ,  acarter  named  George  Gurling, 
was  served  with  a  summons  under  the  Gruelty  to 
Animals  Prevention  Act  1849. 

The  hearing  of  the  summons  took  place  on  the 
14th  April  1881  before  a  bench  of  magistrates  of 
the  borough  of  Deal,  comprising  amongst  others 
the  niayor  of  Deal,  Edmund  Brown,  Esq.,  and  two 

i'ustioes  of  the  borough,  named  James  Bobert 
jush,  Esq.,  and  John  Nethersole,  Esq.,  who  were 
all  present  and  took  part  in  the  decision. 

The  said  justices  convicted  the  said  George 
Gurling,  upon  the  evidence  adduced,  of  cruelly  ill- 
treating  a  mare  belonging  to  his  master  by  driving 
her  whilst  suffering  from  a  sore  place  onnerback, 
and  fined  him  15«.  including  costs. 

After  the  mayor,  who  presided,  had  delivered  the 
decision  of  the  bench,  he  stated  that  he  was  a  sub- 

(«)  B0ported  by  M.  W.  McKbllab,  Esq.,  Barrlator-At-LAw. 


scriber  to  the  society  for  the  prevention  of  cruelty 
to  animiJs,  which  prosecuted,  and  Mr.  Lush  had 
himself  informed  him  that  he  also  was  a  subscriber 
to  the  society,  and  he  had  been  informed  that 
some  of  the  other  justices  present  were  sub- 
scribers. 

The  following  was  the  affidavit  made  by  John 
Golam,  of  105,  Jermyn-street,  St.  James',  in  the 
county  of  Middlesex,  in  answer  to  the  affidavit  of 
George  Gottew : 

I  am  the  Seoretaiy  to  the  Societr  for  the  PreveiHionof 
Omelty  to  Animalfl,  and  I  am  weu  aoquainted  with  the 
oonatitation  and  maiuwemeiit  of  the  said  aodety.  Tbe 
said  Bodety  is  managed  by  a  oommittee  which  meets  ia 
London,  elected  at  tne  annual  meeting  by  the  snbecriben 
to  the  Boyal  Society  for  Preyention  of  Cruelty  to  Animalit, 

The  society  employ  officers  stationed  in  Tarions  puis 
of  England,  who  daily  report  to  me  any  cases  of  cmelty 
which  may  come  nnder  tiieir  notice.  Upon  receiTing  the 
reports,  I  then  direct  them  to  take  proceedings  or  call 
for  farther  reports  as  I  consider  neoessaiy.  In  oases  of 
difficulty,  1  consult  the  committee  of  the  sooieiy  maediig 
in  London. 

As  soon  as  it  is  determined  to  institute  proceedings,  in* 
structions  to  take  the  neoessaiy  steps  are  sent  by  me  to  the 
officer  of  the  society  acting  for  the  district  in  which  the 
alleged  offence  has  been  committed,  and  in  the  oonduet 
of  such  proceedings  such  officer  would  report  directly  to 
and  receive  orders  from  me  alone  ;  and,  according  to  the 
rules  of  the  said  society,  the  officers  are  forbidden  to  take 
instructions  in  any  case  from  any  other  person  than 
myself. 

The  society  has  in  various  parts  of  the  ooxmtiy  affiliated 
branches  formed  for  the  purpose  of  furthering  the 
objects  of  the  said  society,  and  the  sole  objects  of  snoh 
local  branches  are  to  disseminate  the  literature  of  the 
society,  to  report  to  me  as  to  the  conduct  of  the  officers 
stationed  in  their  respeotire  districts,  and  to  cdleot 
fbnds,  and  from  time  to  time  to  forwara  the  same  to  the 
London  society  to  assist  it  in  its  work.  But  no  member 
of  any  local  society  has  any  power  in  election  of  members 
of  the  committee  of  the  London  society,  nor  can  they  ia 
any  way  interfere  with  or  control  the  London  society  or 
its  executiye.  A  subscriber  to  the  local  society  is  not 
thereby  a  subscriber  to  the  London  society,  nor  are  there 
any  records  in  the  London  society's  books  showing  who 
are  the  subscribers  to  the  local  society.  Neither  the 
committee  of  the  local  society  nor  its  secretary  are  ooo- 
sulted  with  reference  to  anr  prosecution  institnted  by  me, 
nor  are  they  in  any  way  informed  of  any  facta  relating  to 
such  prosecution. 

There  is  a  load  and  affiliated  society  at  Deal,  called 
"  The  Deal  Auziliarv  of  East  Kent  Branch  of  the 
Boyal  Societr  for  the  Prevention  of  Cruelty  to  AnimalH  " ; 
and  I  am  informed  and  believe  that  Bobert  Lush  and 
John  Nethersole,  Esqs.,  are  members  of  the  local  oom- 
mittee of  ^nch  branch,  and,  I  believe,  are  subscribers  to 
the  local  funds  of  such  branch ;  but  they  did  not  have, 
and  never  had,  anv  voice  in  the  institution  or  conduct  of 
the  prosecution  oi  George  Curling,  or  against  any  other 
person  ;  nor  did  they  in  any  way  direct  or  controlthe  in- 
quiry that  took  place  prior  to  the  laying  of  the  informatiain 
of  the  case  of  Qeorge  Curling,  or  any  other  case ;  nor  wofold 
they  know  the  names  of  any  of  tne  persons  with  ieffr> 
rence  to  whom  inouiries  have  been  made ;  nor  that  any 
proceedings  had  been  or  were  about  to  be  instituted; 
nor  by  whom  such  prosecutions  were  ordered :  nor  the 
nature  of  the  offence  in  respect  of  which  the  inform^tiaB 
was  about  to  be  laid. 

In  the  case  of  George  Curling,  the  offioer  of  the  London 
society  stationed  at  Margate  reported  to  me  the  &ets  of 
the  alleged  cruelty,  and  I  thereui>on  directed  him  to  lay 
an  information ;  and  I  did  not  in  any  way  consult,  or  in 
any  way  refer  to,  any  members  of  tne  local  society  be- 
fore or  after  giving  such  directions  to  the  officer. 

The  officers  of  the  London  society  stationed  in  vazioos 
parts  of  the  country  are  under  my  control  and  direotiaB, 
and  are  not  in  any  way  subject  to  any  local  society. 

No  part  of  any  penalty  is  ever  received  by  tbe  Boaefy, 
and  I  say  that  the  said  Bobert  Lush  and  John 
Nethersole,  Esqs.,  could  not  in  any  way  benefit  by  the 
success  of  the  said  prosecution  of  George  Cuzhng ;  toot 
could  they  in  any  way  become  liable  for  any  costi  or 
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expenses  in  ref erenoe  to  the  same  in  the  erent  of  failure 
of  such  prosecution. 

It  was  also  alleged  in  a  farther  affidavit  that 
Mr.  Brown,  the  Mayor  of  Deal,  was  a  sobscriber 
only  to  the  said  auxiliary  or  branch  society,  and 
was  not,  like  the  other  two  justices,  on  the  com- 
mittee thereof. 

By  the  Gmelty  to  Animals  Prevention  Act  1849 
(12  A  13  Yict.  o.  92),  sect.  2,  the  penalty  for  an 
offence  under  the  Act  is  fixed  to  be  not  exceed- 
ing 5Z. 

By  sect.  8  it  is  enacted : 

That  in  every  case  of  a  conviction  nnder  this  Act, 
where  the  snm  imposed  as  a  penalty,  or  the  amonnt 
awarded  for  compensation  or  damage,  together  with 
costs  (if  any)  hj  any  jnstioe  of  the  peace  for  or  in 
respect  of  any  offence  against  the  provisions  of  this  Act, 
shall  not  be  paid  immediately  npon  the  conviction,  or 
within  snch  tune  as  the  convicting  justice  shall,  in  the 
exercise  of  his  discretion,  appoint  and  limit  in  that 
behalf,  it  shall  be  lawfnl  for  such  justice,  and  he  is 
hereby  required  to  commit  the  offender  to  the  House  of 
Correction,  there  to  be  imprisoned  wihh  or  without  hard 
labour,  for  any  time  not  exceeding  two  calendar  months, 
unless  payment  be  sooner  made ;  Provided  always  that 
if  such  conviction  shall  take  place  before  two  justices  or 
before  one  of  the  police  magistrates  sitting  at  any  police 
court  within  the  metropolitan  police  district,  it  shall  be 
lawful  for  such  justices  or  such  police  magislrate.  if  they 
or  he  shall  think  fit,  instead  of  imposing  a  pecuniary 
penalty,  forthwith  to  commit  any  such  offender  to  the 
House  of  Correction,  there  to  be  imprisoned,  with  or 
without  hard  labour,  for  any  time  not  exceeding  three 
calendar  months. 

By  sect.  21 : 

That  all  pecuniary  penalties  which  shall  be  recovered 
before  any  justice  of  the  peace  under  the  provisions  of 
this  Act  shall  be  respectively  divided,  paid,  and  distri- 
buted in  the  fdlowmg  manner  (that  is  to  say),  one 
moiety  thereof  to  the  overseers  of  the  poor  of  the  parish 
in  which  the  offence  shall  have  been  committed,  to  be  by 
such  overseers  applied  in  aid  of  the  rates  of  their  respec- 
tive parishes;  and  the  other  moiety  thereof  to  tiie 
person  who  shall  complain  and  prosecute  for  the  same, 
or  to  such  other  person  as  to  such  justice  shall  seem  fit 
and  proper. 

The  rule  nin  was  moved  on  the  groand  that  the 
said  justices  were  disqualified  by  interest  from 
deciding  this  matter,  and  that  the  conviction  was 
therefore  bad. 

Qrain  for  the  defendant. 

Marian  Smkhf  for  the  society  prosecuting, 
showed  cause  in  the  first  instance  against  the 
rule. 

The  following  cases  were  cited  and  discussed : 

Reg.  V.  MiUedge  and  others,  40  L.  T.  Bep.  N.  S.  748 ; 

L.Bep.4Q.  B.  Div.  832; 
Beg,  V.  Myers  and  others,  84  L.  T.  Bep.  N.  S.  247 ;  L. 

Bep.  1  Q.  B.  Div.  173 ; 
Beg.  V.  Dean  of  Rochester,  17  Q.  B.  1 ; 
Beg.  V.  Rand  and  others,  L.  Bep.  1  Q.  B.  280 ; 
Beg.  V.  Aleoeh  and  others,  37  L.  T.  Bep.  N.  S.  829 ; 
Reg.  V.  Justices  of  Htmtingdon,  L.  Bep.  4  Q.  B.  Div. 

522. 

FiSLB,  J. — I  am  of  opinion  that  this  rule  must 
be  discharged  with  costs.  The  defendant  has  been 
convicted — we  presume  on  snfiBcient  evidence,  for 
that  point  is  not  here  raised — and  the  onlj^  qaes- 
tion  for  us  to  oonsider  is  whether  these  justices 
had  such  an  interest  in  the  matter  before  them  as 
to  disqualify  them  from  hearing  the  summons. 
^e  facts  with  respect  to  the  working  of  tliis 
society  are  stated  in  the  affidavit  of  the  secretary, 
from  which  it  appears  that  the  subscribers  to  the 
branches  of  the  parent  society  in  LondoD  have 
nothing  to  do  with  the  management  of  the  funds 
or  the  work  for  which  the  society  is  instituted. 


This  prosecution,  and  others  of  the  same  kind,  are 
carried  out   by   direction  of  the  London  society 
without  any  reference  to  the  branches  or  sub- 
scribers, and  upon  reports  and  evidence  of  persons 
employed  directly  by  the  London  society.    Here 
the  justices  who  are  alleged  to  have  been  inte- 
rested were  subscribers  merely  to  an  auxiliary  or 
affiliated  branch  of  this  society.    It  is  not  neces- 
sary to  consider  what  would  have  been  our  deci- 
sion if  these  magistrates  had   been  members  of 
the  committee  of  the  parent  society  or  even  imme- 
diate subscribers  thereto;  it  is  sufficient  for  us 
that  they  had  no  control  over  or  responsibility 
for  any  prosecution  by  the  society.    It  is  said, 
however,  that  the  conviction  was  bad  because  the 
justices  were  interested,  and  it  has  been  properly 
urged  that  the  principle  of  such  a  disqaalifioabion 
is  of  great  weignt  and  importance.    !No  doubt  it 
is  a  general  principle  of  our  law  that  magistrates 
or  persons  in  a  judicial  position  ought  to  be  qaite 
clear  of  any  interest  in  a  case  brought  before  them ; 
and  we  have  no  intention  whatever  of  disregarding 
it.    On  the  other  hand,  the  alleged  disqualify ing 
interest  must  be  made  oot  to  oar  satisfaction,  and 
we  are  disinclined  to  upset  a  formal    decision 
merely  on  the  allegation  of  an  interest  which  we 
do  not  think  coald  possibly  affect  the  judicial  mind 
of  any  tribunal.     With  regard  to  a  pecuniary  in- 
terest, however  remote,  however  slight,  the  authori- 
ties are  clear  that,  when  it  exists,  the  person 
possessing  it  is  necessarily  disqualified.  Here  it  is 
said  that  such  an  interest  must  be  inferred  from 
the  fact  that  the  justices  have  powers  by  sect.  21 
of  the  Act  to  direct  a  moiety  of  the  penalty  to  be 
given  to  the  society  of    which    they   are    con- 
tributors.    It   is    stated   in   the   affidavib    that 
the   practice  of  the  society  is  never  to   accept 
any    part    of     the     penalties;     but     even     if 
it    were    otherwise,  and   some   of    the   penalty 
upon  conviction  were  to  go  to  the  funds  of  the 
society,  it  is  impossible  to  hold  that  subscribers 
to  a  branch  having  no  control  over  or  responsi- 
bility for  the  f  nndn  of  the  parent  society  could 
have   any  pecuniary  interest   in    such   penalty. 
Next,  the  question  arises,  can  these  justices  in 
any  sense  be  said  to  be  the  party  prosecuting  P 
If  they  were,  it  would  clearly  be  a  mockery  to 
ascribe  to  them    the   impartiality  which  should 
belong  to  a  judicial  tribunal.     This  question  is 
clearly   answered   by    the   secretary's   affidavit. 
He  says  the  local  officers  are  expressly  required 
to  take  instructions  for  prosecutions  from  him 
only,  and  neither  the  subscribers  nor  the  branches 
have  anything  to  do  with  that  part  of  the  society's 
work.    Then  again  it  is  argued  that  the  position 
of  these  justices,  with  respect  to  the  prosecuting 
society,  was  such  as  to  be  reasonably  calculated 
to  produce  a  bias  in  their  minds  prompting  them 
in  favour  of  the  informer  and  towards  a  convic- 
tion of  the  defendant.    For  this  reliance  is  placed 
upon  the  case  of  Beg.  v.  MiUedge  and  others 
(4  L.  T.  Bep.  748 ;  L.  Bep.  4  Q.  B.  Div.  332), 
where  the  justices  were  themselves  members  of  a 
sanitary    authority    which    had   instituted    the 
prosecution  for  a  nuisance  brought  before  them 
for  adjudication.    The  ground  of  decision  in  that 
case  was  simply  that  the  justices  were  actually 
the  pronecutors,  which  I  have  already  said  is  not 
the  case  here.    Upon  this  point  I  am  more  inclined 
to  adopt  the  judgment  of  Blackburn,  J.  in  Beg. 
v.  Band  and  others  (L.  Bep.  1  Q.  B.    230),  in 
which  he  said  (p.  233) :   "  In  the  present  case 
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there  is  no  ground  for  doubting  that  the  jastices 
acted  perfectly  bond  fide,  and  the  only  question 
is  whether  in  strict  law,  under  siich  circum- 
stances, the  certificate  of  such  justices  is  void,  as 
it  would  be  if  they  had  a  pecuniary  interest ;  and 
we  think  that  Beg,  v.  Dean  of  Rocliester  (17  Q.  B. 
1)  is  an  authority  that  circumstances  from  which 
a  suspicion  of  favour  may  arise  do  not  produce 
the  same  effect  as  a  pecuniary  interest."  This 
decision  was  referred  to  by  Blackburn,  J.  in  Beg, 
▼.  My  era  and  others  ('34  L.  T.  Bep.  247 ;  L.  Bep. 
1  Q.  B.  Div.  173),  who  is  reportea  to  have  said :  ^ 
"  In  Reg.  v.  Band  and  othere  there  was  no  pecu- 
niary interest,  and  therefore  the  court  was  not 
bound  to  interfere;  but  the  court  in  express 
terms  declared  that  the  must  not  be  under- 
stood to  say  that  they  would  not  interfere  in 
a  case  where  there  was  a  real  bias,  other  than 
pecuniary/'  This  was  the  test  accepted  in  the 
recent  case  of  Beg.  v.  Alcock  (37  L.  T.  Bep. 
N.  S.  829),  and  the  question  for  us  is  whether 
there  is  here  a  substantial  ground  for  believing 
there  could  have  been  any  real  bias  in  the 
minds  of  these  justices  against  the  defendant 
in  this  prosecution.  The  interest  or  bias  which 
disqualified  must  be  real  and  substantial,  and  such 
as  was  likely  to  influence  the  mind — not  a  mere 
interest  in  humanity  or  the  welfare  of  society,  or 
an  interest  in  the  protection  of  animals  from 
cruelty ;  such  an  interest  would  no  more  disqualify 
a  magistrate  than  an  interest  in  the  suppression 
of  vice.  The  interest  or  bias  which  disqualified 
must  be  an  interest  or  bias  in  the  matter  to  be 
litigated — that  is,  in  this  case,  whether  the  person 
prosecuted  had  been  guilty  of  cruelty  to  an 
animal.  A  mere  general  interest  in  the  general 
object  to  be  pursued  would  not  disqualify  a  ibagis- 
trate.  All  magistrates  and  all  judges  have  general 
sympathies  and  feelings  of  this  kind — feelings  in 
favour  of  the  protection  of  the  innocent  or  the 
helpless,  feelings  in  favour  of  the  punishment  of 
crime ;  but  these  general  feelings  or  sympathies 
do  not  disqualify  them  from  sitting  in  criminal 
cases.  The  interest  or  bias  which  disqualifies  is 
an  interest  or  bias  in  the  particular  case — some- 
thing reasonably  likely  to  bias  or  influence  their 
minds  in  the  particular  case.  There  is  nothing  of 
that  kind  in  the  present  case ;  and  before  the  court 
would  set  aside  a  conviction  by  magistrates  on 
such  a  ground  we  must  see  something  calculated 
to  pervert  their  minds  and  produce  injustice. 

Cave,  J. — I  am  of  the  same  opinion.  The 
general  term  **  interest "  may  be  either  that 
which  represents  a  pecuniary  interest  in  the 
subject-matter  for  adjudication,  or  it  may  be  a  mere 
bias  or  tendency  on  one  side  or  the  other  produced 
by  some  previous  connection  with  the  parties. 
Any  pecuniary  interest,  however  slight  or  remote, 
is  sufiicient  to  disqualify,  but  here  there  seems 
to  me  to  be  none.  Although  the  society's  funds 
may  be  liable  for  the  costs  or  be  benefited  by  a 
penalty,  the  subscribers  would  not  be  thereby 
affected.  As  to  the  bias  in  the  justices'  minds,  it 
must  be  a  real  bias  in  favour  of  one  of  the  parties 
to  the  Utigation.  Subscribers  to  this  society  have 
nothing  to  do  with  these  prosecutions ;  and  that 
being  so,  what  other  likelihood  of  bias  is  there 
in  the  circumstances  proved  P  These  gentlemen 
have  shown  an  interest  in  animals  and  their  treat- 
ment by  subscribing  to  this  society.  It  has  been 
held  that  the  expression  of  an  opinion  for  or 
against  the  interest  of  a  party  is  not  suffioient  to 


disqualify  the  person  who  has  expressed  it  from 
adjudicating  in  a  matter  in  which  the  party  is 
concerned.  A  subscription  is  to  my  mind  no 
more  than  the  expression  of  such  an  opinion.  It 
would  be  strange  if  the  facts  here  stated  oould 
be  held  to  create  a  disqualifying  interest,  and  I 
cannot  myself  see  in  them  any  ground  for  even  a 
Buopidon  of  fsvoar.  ^^  dUcharged. 

Solioicitor  for  proseoution,  Alfred  Leslie, 
Solicitor  for  defence,  H,  W.  OaUlin. 


Wednesday,  Nov,  23, 1881. 

(Before  Dbnman  and  Bowbn,  JJ.) 

Adams  (app.)  v,  Bostock  (reap.),  (a) 

Parliament — Borough  vote — Notice  of  oljecUcm^ 
Omission  to  state  objector's  residence — Amend- 
ment—41  ^  42  Vict,  c,  26,  s.  28. 

The  notice  of  objection  served  upon  the  appeUant 
omitted  to  state  the  place  of  residence  of  the 
objedor,  but  described  him  as  "  on  the  list  of 
parliamentary  voters  for  the  borough  of  ff."  Then 
was  no  other  person  of  the  same  name  on  that  Ust, 
and  the  objector  was  wdl  known,  being  hoik 
derh  to  the  magistrates  and  coroner.  It  was 
found  as  a  fact  that  no  one  had  been  misled  by 
the  omission  to  state  tlie  place  of  residence,  and 
the  revising  barrister  amended  the  notice  by 
inserting  it. 

Held,  that  the  omission  was  a  mistake  within  (he 
meaning  o/41  ^  42  Vict.  e.  26,  s.  28,  eub-seet.  2, 
and  that  he  was  justified  in  amerMng  U, 

OoNSOLiDATBD  APPEAL  from  the  decision  of  the 
revising  barrister  for  the  borough  of  Horsham. 

Case. 

At  a  court  held  before  me,  the  barrister  duly 
appointed  to  revise  the  list  of  voters  for  the 
borough  of  Horsham,  on  the  11th  day  of  Oct.  1881, 
Arthur  Beid  Bostock  objected  to  the  name  of 
Frend  Adams  being  retained  on  the  list  of  voters 
for  the  said  borough  of  Horsham. 

The  notice  of  objection  given  by  the  said  Arthur 
Beid  Bostock  was  as  follows : 

To  Mr.  Frend  Adams. — ^I  hereby  give  you  notioe  that  I 
object  to  your  name  being  retained  on  the  list  of  persons 
entitled  to  vote  at  the  eieotion  of  a  member  to  serfe  in 
Parliament  for  the  parliamentary  borough  of  Horaham, 
on  the  following  grounds,  viz. : 
That  you  have  not  oconpied  twelve  months  to  July  15' 
Dated  the  25th  day  of  Aug.  1881. 

(Signed)       Abthub  Bbid  Bostock, 
On  the  list  of  parliamentary  voters  for  the  pariih 

of  Horaham. 
Mr.  Frend  Adams,  Horsham. 

The  said  Frend  Adams  objected  that  such 
notice  was  invalid  and  void  in  law,  inasmuch  as  it 
did  not  state  the  place  of  abode  of  the  said  Arthur 
Beid  Bostock,  ana  could  not  be  amended. 

The  said  borough  of  Horsham  oomprises  the 
greater  part  of  and  is  contained  within  the  parish 
of  Horsham,  and  in  every  instance  in  which  the 
residence  of  the  voter  is  within  the  parish  of 
Horsham,  the  place  of  abode  is  deaoribed  as 
"  Horsham  "  only  in  the  list  of  voters. 

The  place  of  abode  of  the  said  Arthur  Beid 
Bostock  was  described  in  the  list  of  voters  as 
"  Horsham."  No  other  person  of  the  same  name 
was  on  the  list  of  voters.  And  it  was  admitted 
that  if  the  said  Arthur  Beid  Bostook  had  ii 


(a)  Beported  by  W.  JT.  Smxii,  Eiq.,  BMrirter  >vUw. 
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in  his  said  notice  of  objection  the  words  *'of 
Horsham  **  the  said  notice  of  objection  would  have 
been  valid. 

The  said  Arthur  Beid  Bostook  is  a  solicitor 
practising  at  Horsham,  clerk  to  the  magistrates, 
aod  coroner.  He  has  resided  in  the  said  parish  of 
Horsham  all  his  life,  and  is  well  known  to  the  in- 
habitants thereof. 

The  names  of  thirteen  other  persons  were 
objected  to  under  similar  circumstances. 

The  notices  of  objection  were  duly  served  on 
the  persons  objected  to. 

The  notices  of  objections  served  on  the  over- 
seers were  duly  published  by  them. 

No  evidence  was  produced  before  me  that  any 
one  of  tbe  persons  so  objected  to  was  misled  or 
deceived,  and  I  held  as  a  fact  that  no  one  of  such 
persons  was  misled  or  deceived  by  the  omission  of 
the  words  "  of  Horsham."  I  held  that  the  omis- 
sion of  the  words  "  of  Horsham "  was  a  mistake 
within  sub-sect.  2  of  sect.  28  of  the  Act  41  &  42 
Vict.  c.  26,  and  in  the  exercise  of  my  discretion  I 
corrected  such  mistake  by  inserting  the  words  "  of 
Horsham  "  in  the  notices  of  objection. 

It  was  admitted  that,  if  the  alleged  defect  in  the 
notices  of  objection  was  capable  of  amendment, 
the  names  of  the  said  Frend  Adams  and  the  said 
thirteen  other  persons  must  be  expunged  from  the 
list  of  voters,  and  I  accordingly  expunged  the 
same. 

Due  notice  of  appeal  from  my  decision  was  given 
by  the  said  Frend  Adams  and  the  thirteen  other 
persons,  and  I  ordered  the  appeals  in  all  the  cases 
to  be  consolidated,  and  the  name  of  Edward 
Ingram  Bostock,  the  returning  officer  for  the  said 
borough  of  Horsham,  to  be  included  as  a  respon- 
dent in  the  appeal. 

If  the  court  be  of  opinion  that  my  decision  was 
wrong  the  register  is  to  be  amended  by  inserting 
the  names  of  Frend  Adams  and  the  said  other 
thirteen  persons. 

Bompaa,  Q.G.  for  the  appellant— The  question 
turns  on  sub-sect.  2  of  sect.  28  of  41  &  42  Vict, 
c.  26,  by  which  power  is  given  to  a  revising 
barrister  to  correct  any  mistake  which  is  proved 
to  him  to  have  been  made  in  any  claim  or  notice 
of  objection.  These  words  are  so  larcce  that  some 
reasonable  limitation  must  be  put  upon  them, 
and  I  submit  they  do  not  include  a  case  where  a 
man  has  done  that  which  he  intended  to  do. 
There  is  no  definite  decision  as  to  what  '*  mis- 
take" is.  [Dbkhan,  J.  referred  to  Pichard  v. 
Baylis,  41  L.  T.  Eep.  N.  S.  509 ;  6  0.  P.  Div. 
235.]  It  was  there  only  held  that  the  revising 
barrister  was  not  bound  to  amend.  The  forms  of 
notice  of  objection,  which  by  sect.  8  of  the 
41  &  42  Yict.  c.  26,  are  made  part  of  the  Act, 
show  that  the  place  of  residence  of  tbe  objector 
must  be  given.  In  Woollett  v.  DavU  (4  0.  B.  115) 
the  omission  to  state  the  place  of  residence  was 
held  fatal,  and  the  notice  bad.  Wilde,  G.J.  in 
giving  judgment  there  says :  "  The  form  referred 
to  denotes  that  the  notice  is  to  contain  a  state- 
ment of  the  place  of  abode  of  the  objector,  and 
also  of  the  name  of  the  parish  in  which  the 
objector  is  registered  as  a  voter.  Bv  this  enact- 
ment tbe  Legislature  plainly  intenaed  that  the 
notice  to  be  given  shoald  therein  set  forth  all  the 
requisite  particulars  to  inform  the  party  to  whom 
the  notice  was  to  be  given  of  the  place  of  abode 
of  the  objector."  But  where  the  place  of  abode 
Mao.  Gas.— Yol,  XII. 


has  been  intended  to  be  inserted,  but  is  incor- 
rectly stated,  it  may  be  amended : 

iMckett  v.  KnoMoUs,  2  C.  B.  187  ; 

BendU  v.  WaUon,  25  L.  T.  Eep.  N.  S.  8C6  ;  L.  Rep. 

7  C.  P.  168; 
Ballard  v.  Robins,  37  L.  T.  Eep.  N.  S.  436 ;  8  C.  F, 

Div.  02. 

A.  L,  Smith  {J.  F,  Clerk  with  him)  for  the 
respondent. — The  revising  barrister  had  power 
to  amend.  In  James  v.  Sowarth  (5  G.  P.  Div.  225) 
Lindley,  J.  says,  "An  omission  is  as  much  a 
misteke  as  the  putting  in  something  which  ought 
not  to  be  inserted." 

DsNKAN,  J. — I  think  the  revising  barrister  was 
right  in  allowing  this  amendment,  and  that  this 
appeal  must  be  dismissed.  I  have  no  doubt  what- 
ever that  the  power  of  amending  was  intended  to 
include  such  a  slight  and  unimportont  matter  as 
this.  Here  the  name  of  the  objector  is  given  in 
full,  he  is  described  as  being  on  the  parliamentary 
list  of  voters  for  the  borough,  which  list  contains 
no  one  else  of  the  same  name,  and  in  addition  he 
holds  several  official  positions,  and  is  well  known. 
It  is  conceded  that  if  the  words  "  of  Horsham  " 
had  been  inserted  nothing  could  have  been  said ; 
and  it  is  found  as  a  fact  that  nobody  was  misled 
by  those  words  being  omitted.  It  appears  to  me 
that  the  cases  cited  to  us  show  that  in  such  a  case 
as  this  an  amendment  may  be  made ;  and  if  there 
is  any  conflict  between  the  cases  decided  under 
the  older  stetute,  they  must  be  taken  to  be 
overruled  by  the  later  ones,  and  especially  the  last 
case  cited  to  us,  that  of  James  v.  Howarth  (uhi 
stip.). 

BowEN,  J. — I  am  of  the  same  opinion.  It  is  not 
necessary  for  us  to  decide  that  every  omission  is  a 
mistake ;  bat  all  we  are  called  upon  to  decide  is 
that  in  this  particular  case,  and  under  the  par- 
ticular circumstances,  the  revising  barrister  was 
entitled  to  treat  this  omission  as  a  mistake,  and 
to  amend  it.  I  think  it  was  a  mistake,  and  that 
he  was  justified  in  amending  it. 

Appeal  dismissed  vjilh  costs. 

Solicitor  for  appellant,  Charlton. 
Solicitors  for  respondents,  Bobinson,  Preston, 
and  Stouo, 


Thursday,  June  23, 1881. 

(Before  Goleridoe,  G.J.  and  Manistt,  J.) 

Yestby  Of  Paddington  (apps.)  v.  Snow  (resp.).  (a) 

Metropolis  Local  Mana>gement  Act  1862 — Buildir^ 
line — Offence  of  erecting  beyond  general  line—' 
Architect's  certificaie  not  condiUm  precedent  to 
creation  of  line — Time  within  which  summons 
must  he  brought — Jervis*  Act  (11  ^  12  Vict,  c. 
43),  «.  11—25  ^  26  Vict,  c.  102,  s,  75. 

The  certificate  of  the  architect  does  not  necessarily 
create  the  general  line  of  buildings,  or  the  offence 
of  erecting  beyond  such  line  under  the  Metropolis 
Local  Management  Act  1862. 

8,9  the  respondent,  erected  for  the  pttrposes  of  his 
trade  a  certain  building,  which  was  some  time 
after  fovnd  by  the  architect  of  the  Board  of 
Works  to  extend  beyond  the  general  line  of 
buildings  of  the  street  in  which  it  was  situated. 
Proceedings  were  taken  within  six  months  from 
the  giving  of  the  certificate  of  the  architect  finding 
such  infringement  of  the  general  Une  of  buildings, 

(a)  Seported  by  W.  P.  Evkksley,  Esq.,  Barrister-at-L&w. 
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Tlie  magistrate  diamieaed  the  summone  on  the 
ground  that  the  prooeedinge  were  too  late,  as  not 
having  been  brought  wiihin  six  months  from  the 
date  of  the  offence. 

Held,  that  the  magistrate  was  righi,  and  that  the 
architect's  cerHficaie  was  not  a  condition  preco' 
dent  either  to  the  finding  of  the  general  Une  of 
buildings  or  of  the  ofence  of  erecting  beyond  it ; 
and  that  the  proceedings  were  too  late,  as  not 
having  been  brought  within  the  period  fixed  by 
11  ^  12  Vict.  c.  43,  «.  11. 

Morant  v,  Taylor  (34  L.  T.  139 ;  1  Ex.  Div.  188), 
and  Wandsworth  Local  Board  of  Works  v.  Hall 
(L.  Bep.  4  0.  P.  85)  followed. 

This  was  a  case  stated  under  20  &  21  Yict  o.  43 ; 
and  the  material  facts  are  as  follows : 

1.  Cromwell-terrace  is  a  row  of  ten  houses  on 
the  north-eastern  side  of  the  Harrow-road,  having 
small  gardens  in  front  of  each  house  running 
down  to  the  highway,  the  frontage  of  such 
houses  being  within  fifty  feet  of  such  high- 
way. 

2.  The  respondent  is  the  owner  of  No.  9,  Crom- 
well-terrace, and  carries  on  the  business  of  a 
furniture  dealer.  In  the  year  1877  he  built  for 
the  parpose  of  his  trade  a  shop  in  the  garden  or 
forecourt  of  his  said  house  between  the  front  of 
the  house  and  the  public  highway. 

3.  In  the  same  year,  1877,  and  before  the  respon- 
dent built  his  said  shop,  the  owners  of  the  houses 
in  Cromwell-terrace  other  than  that  of  the  respon- 
dent severally  obtained  the  consent  in  writing  of 
the  Metropolitan  Board  of  Works,  under  the  76th 
section  of  25  &  26  Yict.  c.  102,  to  build  shops  in 
the  gardens  or  forecourts  of  the  said  respective 
houses  subject  to  the  condition  in  each  case  that 
the  shop  should  not  be  built  up  to  the  end  of  the 
garden  abutting  on  the  footway,  but  that  a  strip 
of  the  garden  in  front  of  the  said  shop  should  be 
dedicated  to  the  public. 

4.  The  respondent  built  the  shop  in  the  garden 
or  forecourt  of  his  house  level  with  the  shops  of 
the  adjoining  owners,  but  without  the  consent  of 
the  Metropolitan  Board  of  Works  being  first 
obtained. 

5.  On  the  16th  Aug.  1880  the  superintending 
architect  to  the  Metropolitan  Boara  of  Works 
decided,  by  his  certificate,  the  general  line  of 
buildings  at  Cromwell-terrace  to  be  the  frontage 
of  the  houses  before  the  shops  were  built  out  in  to 
the  gardens  of  the  respective  owners.  Thereupon 
the  respondent  was  summoned  that  he  had,  with- 
out the  consent  in  writing  of  the  Metropolitan 
Board  of  Works,  erected,  or  suffered  to  be  erected, 
a  building,  structure,  or  erection  beyond  the 
general  line  of  buildings  of  the  street,  &o.,  in 
which  such  buildings,  &c.,  was  situate. 

6.  The  respondent  contended  {inter  alia)  that 
his  shop  having  been  erected  in  1877,  and  as  no 
objection  to  the  same  had  been  made  by  the 
appellants  until  these  proceedings  were  taken  in 
1880,  the  complaint  had  been  made  too  late, 
inasmuch  as  if  the  11th  section  of  11  &  12  Yict. 
0.  43  applied  more  than  six  months  had  elapsed 
from  the  time  when  the  matter  of  such  complaint 
arose,  and  if  the  107th  section  of  25  &  26  Yict. 
c.  102  applied,  the  complaint  was  not  made  within 
six  montns  next  after  the  commission  or  dis- 
covery of  the  offence. 

7.  The  appellants  contended  that  sect.  11  of 
11  &  12  Yict.  c.  43  did  not  apply  to  offences 


within  25  &  26  Yict.  c.  102,  and  that  the  107th 
section  of  the  latter  Act  applied  to  peoucisry 
penalties  only,  and  not  to  ofiences  under  sect.  75 
of  that  Act,  and  if  the  107th  section  of  that  A.ct 
applied  then  the  offence  in  this  case  was  first 
committed,  or  first  discovered,  when  the  decision 
of  the  superintending  architect  was  given  in  Aug. 
1880,  ana  that  the  complaint  was  therefore  in 
time. 

8.  It  was  found  as  a  fact  that  the  offence  (if 
any)  and  the  discovery  of  the  same  took  place 
more  than  six  months  before  the  summons  in  this 
case  was  taken  out  or  any  proceedings  had  been 
taken  against  the  respondent.  The  magtstnte 
was  of  opinion  that  sect.  107  of  25  &  26  Yict.  o. 
102,  did  not  apply,  and  thus  limit  the  time  for 
taking  proceedings ;  that  sect.  11  of  11  d;  12  Yict. 
c.  43  did  apply,  and  that  he  had  not  jurisdiction 
to  hear  and  determine  the  case,  and  that  the 
complaint  was  not  made  in  time,  and  acoordinicly 
dismissed  the  summons  with  costs. 

The  question  of  law  for  the  opinion  of  the  court 
was,  whether  the  magistrate  was  right  in  dis- 
missing the  summons  on  the  grouhd  aforesaid. 

By  11  &  12  Yict.  c  43,  s.  1 : 

YHiereaB  it  would  conduce  much  to  the  improyefflent 
of  the  adminiBttation  of  justice  within  Engfland  and 
Wales,  so  far  as  re8i>ectR  smnmary  conyictions,  and 
orders  to  be  made  by  Her  Majesiy^s  jnstioeB  of  the  peace 
therein,  if  the  seyeral  statutes  ana  jMirts  of  statutes 
relating:  to  the  dnties  of  snch  jnstices  in  respect  of  sooh 
snmmary  conyictions  and  orders  were  consoudated  with 
snch  additions  and  alterations  as  mav  he  deemed 
necessary,  and  that  snch  dnties  should  oe  dearly  de- 
fined by  snch  positive  enactment ;  be  it  therefore  enacted, 
that  in  all  cases  where  an  information  shall  be  laid 
before  one  or  more  of  Her  Majesty's  justices  of  the 
peace  for  any  county,  riding,  &g.,  within  EngUmd  or 
Wales,  that  any  person  has  committed  or  is  susi>ected  to 
have  committed  any  offence  or  act  within  the  juxisdictioii 
of  such  justice  or  justices  for  which  he  is  liable  hj  law, 
upon  a  summary  oonyiction  for  the  same  before  a  justice 
or  justices  of  tne  peace,  to  be  imprisoned  or  fined,  or 
otherwise  punished,  and  also  in  all  oases  where  a  com- 
plaint shall  be  made  to  any  such  justioe  or  justices  upon 
which  he  or  they  haye,  or  shall  haye  authority  by  law  to 
make  any  order  for  the  payment  of  money  or  otherwise, 
then,  and  in  eyery  such  case  it  shall  be  lawful  for  such 
justice  or  justices  of  the  peaoe  to  issue  his  or  their 
summons  directed  to  such  persons,  stating  shortljr  the 
matter  of  such  information  or  complaint,  utd  requiring 
him  to  appear  at  a  certain  time  and  place  before  tiie 
same  justice  or  justices,  Ac,  to  answer  to  the  said  in- 
formation  or  complaint,  and  to  be  farther  dealt  with 
according  to  law. 

By  sect.  4 : 

In  all  cases  where  no  time  is  already  or  shall  hereafter 
be  specially  limited  for  making  any  such  oomplaist  or 
laying  any  such  information  in  we  Act  or  Acts  of  Parlia- 
ment relating  to  each  particular  case,  such  complaint 
shall  be  made  and  such  information  shall  be  laid  within 
six  calendar  months  from  the  time  when  the  matter  of 
such  complaint  or  information  respectiyely  arose. 

By  25  &  26  Yict.  c.  102,  sect.  75 : 

No  building,  structure,  or  erection  shall,  without  the 
consent  in  writing  of  the  Metrepolitaji  Board  of  Works 
be  erected  beyond  the  general  Une  of  buildings  in  any 
street,  place,  or  row  of  houses,  in  which  the  same  ia 
situate  in  case  the  distance  of  such  line  of  buildings  from 
the  highway  does  not  exceed  fif^  feet,  or  witmn  flf^ 
feet  of  the  highway  when  the  distance  of  the  Une  <a 
buildings  therefrom  amounts  to  or  exceed  fifty  feet,  not- 
withBtanding  there  being  gardens  or  yacant  spaces 
between  the  line  of  buUdinffs  and  the  highway,  sooh 
general  line  of  buildings  to  be  decided  by  the  superin- 
tending architect  to  the  MetropoUtan  Board  of  Works 
for  the  time  being,  and  in  case  any  bmlding,  strootore, 
or  erection  be  erected,  or  begun  to  be  erected  or  raised, 
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without  each  consent,  or  oontrary  to  the  terms  and 
oonditiona  on  which  the  same  may  have  been  granted, 
it  shall  be  lawfol  for  the  vestry  of  the  parish,  or 
the  board  of  works  for  the  district  in  which  such 
building  or  erection  is  situate,  to  canse  to  be  made 
complaint  thereof  before  a  justice  of  the  peace, 
who  shall  thereupon  issue  a  summons  requiring  the 
owner  or  occupier  of  the  premises,  or  the  builder,  or  the 
person  engaged  in  any  work  contrary  to  this  enactment, 
to  appear  at  a  time  and  place  to  be  stated  in  the  sum- 
mons to  answer  such  complaint ;  and  if  at  the  time  and 
place  appointed  in  such  summons  the  said  complaint 
shall  be  proved  to  the  satisfaction  of  the  justice  before 
whom  the  same  shall  be  heard,  such  justice  shall  make 
an  order  in  writing  on  such  owner  or  occupier,  builder, 
or  person,  directing  the  demolition  of  any  such  building 
or  erection,  or  so  much  thereof  as  may  be  beyond  the 
said  general  line  so  fixed  as  aforesaid,  within  such  time 
as  such  justice  shall  consider  reasonable,  and  shall  also 
make  an  order  for  the  payment  of  the  costs  incurred  up 
to  the  time  of  hearing. 

By  sect.  107 : 

No  person  shall  be  liable  for  the  payment  of  any 
penalty  or  forfeiture  under  the  recited  Acta  or  this  Act, 
or  any  bye-law  made  by  virtue  thereof,  for  any  offence 
made  cognisable  before  a  justice,  unless  the  complaint 
respecting  such  offence  have  been  made  before  such 
justice  within  six  months  next  after  the  conmiission  or 
discovery  of  such  offence. 

Lord  for  the  appellants. — The  question  here  is 
whether  the  certificate  of  the  architect  is  a  condi- 
tion precedent  to  the  jurisdiction  of  the  magis- 
trate to  hear  the  summons  for  this  alleged  offence. 
I  contend  it  is.  The  certificate  of  the  architect 
proves  the  offence,  and  so  under  the  Metropolis 
Local  Management  Act  creates  it  : 

8t.  Qearge*8,  Hanover  Square,  v.  Bparrow,  33  L.  J. 
120,  M.  C. 

[GoLE&iDGE,  C.J. — ^The  case  of  Wandsworth  Board 
of  Works  V.  Hall  (L.  Bep.  4  C.  P.  85)  is  against 
yoQ.]  As  to  whether  these  proceedings  were 
taken  too  late,  the  case  of  Morant  v.  Taylor 
(34  L.  T.  Kep.  N.  S.  139;  1  Ex.  Div.  188) 
will  be  cited  against  me;  but  it  is  distinguish- 
able from  this  case,  for  that  case  was  not 
concomed  with  the  building  line,  or  what  was 
required  to  constitute  the  particular  offence ;  and 
these  proceedings  were  brought  within  the  statu- 
tory period  of  six  months  from  the  time  when  the 
offence  was  discovered ;  therefore  we  are  in  time. 

Edward  Olarhe,  Q.O.  and  F.  0.  Crump  for 
the  respondent. — The  real  point  is  whether  the 
limitation  of  six  months  under  Jervis's  Act, 
within  which  such  proceedings  as  these  must 
be  brought,  has  been  complied  with.  It  has 
not;  and  Morant  v.  Ta/ylor  (ubi  «up.)  is  con- 
clusive on  this  point.  As  to  whether  the  archi- 
tect's certificate  is  a  condition  precedent  to  the 
creating  of  the  general  line  of  buildings,  and  of 
the  offence  of  erecting  beyond  it,  the  case  of 
Wandsworth  Board  of  Worhs  v.  KaXl  {uhi  «t*p.)  is 
completely  in  my  favour. 

CoLE&iDGE,  C.J. — Mr.  Lord  has  said  everything 
that  could  be  said  in  his  argument,  but  the  facts 
of  the  case  are  against  him,  and  the  magistrate 
has  found  against  him.  The  magistrate  has  found 
that  the  offence  complained  of  was  complete  more 
than  six  months  before  proceedings  were  taken  in 
the  matter.  This  offence  of  building  beyond  the 
general  line  was  not  discovered  for  some  time, 
because  we  find  that  the  certificate  of  the  archi- 
tect of  the  board  as  to  the  building  being  beyond 
the  general  line  was  given  less  than  six  months 
before  the  taking  of  these  proceedings.  It  was 
contended  that  the  certificate  of  the  architect  is  1 


necessary  to  fix  the  general  line  of  the  buildings, 
and  that  the  superintending  architect  can  fix 
such  a  line,  and  that  his  certificate  is  a  con- 
dition precedent  to  the  creation  of  this  offence. 
Brett,  J.  in  his  judgment  in  Wandsworth  Board 
of  Works  V.  Hall  {ubi  sup.)  held  such  contention 
to  be  wrong,  and  likely  to  be  followed  b;^  mon- 
strous consequences ;  he  says :  "  I  think  this  case 
depends  on  whether  the  general  line  of  buildings 
is  in  truth  an  existing  line  before  the  architect 
has  given  his  decision  respecting  it ;  if  it  be  not, 
then  I  should  think  the  injustice  would  be  so 
great,  if  the  architect  could,  by  laying  down  a 
line,  compel  persons  to  pull  down  buildings  already 
erected,  that  we  should  be  bound  to  look  for  some 
other  interpretation  of  the  Act.  If,  however,  the 
line  is  an  actually  existing  one,  and  the  only  diffi- 
culty is  in  discovering  its  position,  and  of  this 
the  decision  of  the  anmitect  is  made  evidence  by 
the  Act,  then  I  think  the  words  of  the  Act  are 
conclusive."  It  comes  to  this,  that  without  im- 
puting any  wrong  doing  on  the  part  of  the  owners 
of  the  houses,  who  might  have  erected  them  at 
the  time  quite  legally,  such  owners  might,  at  some 
considerably  later  period,  be  ordered  to  take  down 
the  houses  at  the  instance  of  the  authorities, 
because  the  architect  of  the  latter  has  chosen  arbi- 
trarilv  to  fix  the  general  line  of  building.  I  hold 
therefore  that  the  oertificate  of  the  architect  does 
not  necessarily  create  the  offence.'  I  further  am 
of  opinion  that,  as  complaints  of  this  kind  are  to 
be  brought  within  six  months  from  the  date  of 
their  origin,  the  lateness  of  this  complaint  is  not 
cured  by  the  fact  that  it  was  made  within  the 
limit  of  six  months  from  the  date  of  the  architect's 
oertificate,  and  the  case  of  Morant  v.  Taylor  {yhi 
OTcp.)  shows  that  Jervis'n  Act  does  apply  to  a  com- 
plaint upon  which  an  order  of  this  kind  may  be 
made.  These  proceedings  are  late,  so  that  both 
under  the  Metropolis  Management  Act  and  Jervis's 
Act  Mr.  Lord  is  unable  to  succeed. 

Manistt,  J. — I  am  of  the  same  opinion. 

Judgment  for  the  respondent,  with  costs. 

Solicitor  for  the  appellants,  /.  H,  Hortin. 
SolidtorB  for  the  respondent,  Lewis  and  Lewis. 


Tuesday,  Nov.  8, 1881. 

(Before  Gbovb  and  Bowen,  JJ.) 

PiEECT  (app.)  V.  Pope  (resp.).  (a) 

Water  company — Unocsupied  house — Water  drawn 
hy  unauthorised  person — **  Reservoir,  watercourse, 
or  conduit**  —  Penalty — Informoition — 10  ^11 
Vict,  c  17,  ss.  68,  59 ;  26  ^  27  Vict.  c.  93,  s.  20. 

The  respondent,  a  child  of  fourteen  years  of  age, 
was  charged  with  unlawfully  taking  water  from 
an  unoccupied  house  at  H.,  such  water  being 
alleged  to  belong  to  the  appellant  company.  The 
information  was  laid  under  10  ^  11  Vict.  c.  17, 
s,  59,  but  the  stipendiary  magistrate  for  8.,  before 
whom  the  case  was  brought,  dismissed  it  on  the 
ground  that  the  alleged  offence  did  not  corns 
within  the  said  b9th  section.  The  water  com^ 
pany  appealed. 

Held,  that  the  magistrate  was  right  in  dismissing 
the  charge,  for  the  b9th  section  of  10  ^11  Vict. 
c.  17,  under  which  it  wcu  laid,  provides  no  penalty 
for   the   taking  of  water  from  an  unoccupied 

house. , 

(a)  Beported  by  W.  P.  Evsbslsy,  £8q.,Barrinter-&t*Law. 
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[Q.B.  Div. 


This  was  a  case  stated  by  the  stipendiary  magis- 
trate for  the  borongh  of  Stoke-npon-Trent,  under 
20  &  21  Yict.  c.  43.  The  material  facts  were  as 
follows : — 

1.  Upon  the  hearing  of  the  information  or  com- 
plaint preferred  by  the  appellant  (who  was  the 
secretary  to  the  Staffordshire  Potteries  Water- 
works Cfompany)  it  was  proved  that  the  respon- 
dent was  of  the  age  of  fourteen  years,  and  was 
employed  at  Davis's  Trent  Pottery,  at  Hanley. 

2.  That  she  lived  with  her  parents  at  some 
distance  from  the  said  pottery,  her  parents  occn- 

Eying  a  house  which  was  supplied  with  water 
y  the  said  company,  bat  the  water  rate  payable 
to  the  said  company  for  such  supply  was  paid  to 
the  said  company  by  the  owner'  of  the  house  in 
pursuance  of  sect.  72  of  the  Waterworks  Glauses 
Act  1847. 

3.  That  the  respondent  took  two  large  ewers  of 
water  from  one  of  the  company's  supply  taps  in  an 
unoccupied  house  near  to  the  said  pottery  (the 
said  pottery  not  being  supplied  with  water  by  the 
company),  and  carried  the  same  on  to  the  said 
pottery  for  the  use  of  herself  and  eight  other 
persons  employed  in  the  said  pottery,  most  of 
whom  resided  in  houses  which  were  supplied  with 
water  by  tl  e  said  company ;  such  water  being 
used,  as  stated  by  the  respondent^  for  the  prepara- 
tion of  their  breakfast. 

4.  In  support  of  the  information  or  complaint 
tbe  appellant  relied  on  the  provisions  of  the  59th 
section  of  the  Waterworks  Act  1847,  and  reference 
was  made  to  the  20th  section  of  26  &  27  Vict, 
c.  93,  the  provisions  in  each  case  being  nearly 
identical.  The  magistrate  dismissed  the  summons 
because  he  was  of  opinion  that  the  59th  section  of 
the  Waterworks  Act  1847  and  the  20th  section  of 
26  &  27  Vict.  c.  93  both  applied  to  those  adult 
persons  only  who  while  occupying  houses  had 
neither  agreed  to  be  supplied  nor  were  supplied 
with  water  by  the  company,  and  who  were  there- 
fore not  entitled  to  take  the  water  at  all,  and 
consequently  committed  an  offence  in  taking  it 
without  permission,  but  that  the  act  of  the  re- 
spondent complained  of  had  not  been  made  an 
offence  by  either  of  those  sections. 

If  the  court  should  cousider  that  his  decision 
was  right,  the  summons  was  to  stand  dismissed, 
but  if  the  court  should  be  of  opinion  that  he  ought 
to  have  convicted  the  respondent,  the  case  should 
be  remitted  in  order  that  the  opinion  of  the  court 
might  be  acted  on. 

By  10  &  11  Vict.  c.  17,  s.  68 : 

Every  owner  or  occupier  of  any  tenement  supplied  with 
water  nndor  tlus  or  the  special  Act  who  shall  supply  to 
any  other  person  or  wilfully  permit  him  to  take  any  such 
water  from  any  cistern  or  pipe  in  such  tenement,  unless 
for  the  purpose  of  extinguishing  any  fire,  or  uidess  he  be 
a  person  supplied  with  water  by  the  undertakers,  and  the 
pipes  belonging  to  him  be,  without  his  default,  out  of 
repair, .  shall  forfeit  to  the  undertakers  for  every  such 
offence  a  sum  not  exceeding  51, 

ily  sect.  59 : 

Every  person  who,  not  having  agreed  to  be  supplied 
with  water  by  the  undertakers,  shall  take  any  water  from 
any  reservoir,  watercourse,  or  conduit  belonging  to  the 
uiiJettttkors,  or  any  pipe  leading  to  any  such  reservoir, 
^y.itoi-ooiirsc,  or  conduit,  or  from  any  cistern  or  other 
liko  plorjG  containing  water  belonging  to  the  undertakers, 
othoy  than  such  as  may  have  been  provided  for  the  gra- 
tuitous use  of  the  public,  shall  forfeit  to  the  undertakers 
for  cverj-  such  offencs  a  sum  not  exceeding  lOi. 


By  26&27  Yict.  c.  93,  8.20: 

If  any  person,  not  being  supplied  with  water  by  the 
undertakers,  wrongfully  takes  or  uses  any  water  from  any 
reservoir,  watercourse,  conduit,  or  pipe  belonging  to  the 
undertakers,  or  from  any  pipe  leading  to  or  from  any 
such  reservoir,  watercourse,  conduit,  or  pipe,  or  from 
any  cistern  or  other  like  place  containing  water  belong- 
ing to  the  undertakers,  or  supplied  by  them  for  the  nee 
of  any  consumer  of  the  water  of  the  undertakers,  he  shall 
for  every  such  offence  be  liable  to  a  penalty  not  exceeding 

Brooks  for  the  appellant. — The  magistrate  was 
wrong  in  dismissing  this  complaint.  Paragraph  3 
of  the  case  sets  forth  a  clear  offence.  The  child 
has  taken  Water  from  this  company  which  she  was 
not  entitled  to  take,  and  so  comes  within  tbe 
provisions  of  sect.  59  of  10  &  11  Yict.  c.  17.  This 
section  was  meant  to  put  a  stop  to  this  practice 
ef  going  to  unoccupied  houses  and  drawing  off 
the  water ;  it  is  a  very  common  one  in  this  dis- 
trict, and  the  undertakers  have  been  losers  to 
a  considerable  extent.  [Bowbn,  J.— The  real 
question  here  is,  whether  the  pipe  or  tap  from 
which  the  child  took  the  water  comes  within  the 
words  of  this  59th  section  P  The  act  may  be  a 
trespass  against  the  owner,  but  not  against  the 
undertakers,  whose  remedy  is  to  cut  off  the 
supply.]  With  submission,  I  think  the  section 
was  meant  to  apply  to  the  occupier  of  a  house  in 
one  street  going  to  an  unoccupied  house  in 
another  street,  and  drawing  water  from  it.  If  the 
owner  of  the  unoccupied  house  had  given  thii 
water,  he  would  have  been  liable'  under  sect  58  of 
the  same  statute.  26  &  27  Yict.  c.  93,  s.  20,  is  in 
my  favour.  [Bowen,  J. — Another  important  dis- 
tinction which  may  be  made  in  reference  to  sect. 
59  is,  that  between  water  remaining  under  the 
general  control  of  the  undertakers  and  water 
after  it  has  been  once  supplied  to  the  houses  by 
the  service  pipes.  Does  the  Legislature  mean  in 
this  section  to  make  no  distinction  between  the 
water  remaining  under  the  control  of  the  company 
and  the  water  supplied' to  the  houses?]  It  may 
be  that  this  section  does  not  strike  at  tbe  offence 
of  taking  water  from  the  house  of  another,  but  I 
think  it  has  intended  to  make  the  distinction  I 
have  suggested. 

The  respondent  was  not  represented  by  counsel. 

Grove,  J. — I  do  not  think  that  this  case  comes 
within  sect.  59  of  10  &  11  Yict.  c.  1 7,  on  which  the 
information  is  laid.  Shortly,  the  facts  are  these. 
This  child,  fourteen  years  old,  was  employed  in 
some  pottery  works  at  Hanley.  Her  parents  lived 
some  distance  off  from  the  works  in  a  house  which 
was  supplied  with  water  by  tbis  particular  com- 
pany. The  offence  with  which  she  is  charged  is 
taking  two  large  ewers  to  an  unoccupied  honse. 
drawing  water  from  its  cistern,  filling  them,  and 
taking  them  to  the  pottery,  and  using  tbe  water 
for  cooking  breakfast  for  herself  and  eight  other 

Sersons.  Now,  there  is  no  provision  in  sect.  59 
ealing  with  the  taking  water  from  an  uniababited 
house,  but  it  deals  only  with  the  "  taking  water 
from  any  reservoir,  watercourse,  or  conduit,  be- 
longing to  the  undertakers,  or  any  pipe  leading  to 
any  such  reservoir,  watercourse,  or  conduit,  or 
from  any  cistern  or  other  like  place  containiDg 
vrater,  £c."  Now  the  child  did  not  take  this 
water  from  any  reservoir  or  conduit,  or  any  like 
place  belonging  to  the  undertakers,  but  from  a  tap 
in  an  unoccupied  house.  If  reservoir  and  condait 
include  this  tap,  then  the  magistrate  is  wrong.  It 
seems  from  sect.  58  that  the  statute  applies  to  water 
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Ob.  Gas.  Res.] 


Reg.  V,  Edwin  Maetin. 


FCb.  Gas.  Res. 


before  delivery  to  private  persons,  and  under  the 
immediate  control  of  the  nndertakers;  for  that 
section  imposes  a  penalty  upon  the  owner  or  occu- 
pier of  any  tenement  who  shall  supply  to  any 
other  person  or  wilfully  permit  him  to  take  any 
water  from  any  cistern  or  pipe  in  such  tenement. 
The  water  was  not  taken  from  any  of  these  sources. 
I  am  therefore  of  opinion  that  this  case  is  not 
within  sect.  59  oflO  ^  11  Yict.  c.  17,  and  that  the 
magistrate  was  right. 

BowEN.  J. — I  am  of  the  same  opinion  ;  and  only 
wish  to  add  to  what  I  have  said  in  argument,  that 
I  am  extremely  doubtful  whether  this  information 
is  not  bad,  as  not  being  within  the  words  of  sect. 
59,  and  was  so  drawn  to  obviate  the  difficulty  in 
its  way. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  0.  and  P.  Eyre 
and  Co.,  for  Knight,  Newcastle-under-Lyme. 


CBOWV  GASES  BESE&VED. 


Bodwrday,  Nov.  19, 1881. 

(Before  Lord  Golebidge,  G.J.,  Field,  Hawkins, 
Stephen,  and  Ga^^,  J  J.) 

Reg.  v.  Edwin  MABTiN.(a) 

MaZtetotu  injury  to  person — Malice — Intention — 
24  ^  25  Vict.  c.  100,  s,  17. 

The  prisoner  was  the  first,  or  almost  the  first,  to 
leave  the  gallery  of  a  theatre  at  the  dose  of  the 
performance,  and  ran  down  the  stairs  and  wih 
fuUy  put  out  the  gas,  and  placed  an  iron  bar 
across  the  doorway.  This  caused  a  panic  among 
the  persons  when  leaving  the  gallery,  and  several 
of  them  were  seriously  injured  through  the  pres- 
sure of  the  crowd. 

Held,  that  the  prisoner  was  properly  convicted^  of 
unlawfuUy  and  maliciously  doing  and  inflicting 
grievous  hodily  harm  within  the  meaning  of 
24  4-  25  Vict.  c.  100,  s,  17. 

Gabe  reserved  by  the  Deputy  Recorder  of  Leeds 
for  the  opinion  of  this  Gourt. 

At  the  general  quarter  sessions  for  the  borough 
of  Leeds,  held  on  the  4th  July  1881,  Edward 
Martin  was  charged  before  me  on  an  indictment, 
of  which  the  following  is  a  copy  : — 

Borongh  of  Leedfl,  in  the  ooiinty  of  York. — The  jurora 
for  our  Lad^  the  Qneen,  upon  their  oath  present  that 
Bdwin  Martm,  on  the  thirtieth  day  of  April,  in  the  year 
of  onr  Lord  one  thousand  eight  hundred  and  eighty-one, 
in  the  borough  aforesaid,  unlawfully  and  maliciously 
did  inflict  grievous  bodily  harm  upon  George  Pybus, 
against  the  form  of  the  statute,  <Sto. 

2nd  count.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Edward 
Martin,  on  the  day  and  year  aforesaid,  in  the  borough 
aforesaid,  unlai^fully  and  maliciously  did  inflict  grievous 
bodily  harm  upon  Martin  Dacey,  against  the  form  of  the 
statute,  «ic. 

3rd  count.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Edwin  Martin, 
on  the  day  and  year  {foresaid,  in  the  borough  aforesaid, 
in  and  upon  the  said  Gteorgo  Pybus  did  make  an  assault, 
and  him  the  said  George  I^bus  did  then  beat,  wound, 
and  iUtreat,  thereby  then  occasioning  to  the  said  George 
Pybus  actual  bodily  harm  and  other  wroDgs  to  the  said 
George  Pybus,  then  did  to  the  great  damage  of  the  said 
George  Pybus,  against  the  form  of  the  statute,  &c. 

4tii  count.  And  the  jurors  aforesaid,  upon  their  ooih 
aforesaid,  do  further  present  that  the  said  Edwin  Martin, 
on  the  day  and  year  aforesaid,  in  t^e  borough  aforesaid, 

(a)  Reported  by  J.  Thompson,  Esq.,  Barrister-at^Lavr. 


in  and  upon  the  said  Martin  Dacey  did  make  an  assault, 
and  him,  the  said  Martin  Dacey,  did  then  beat,  wound, 
and  ill-treat,  thereby  then  occasioning  to  the  said  Martin 
Dacey  actual  bodily  harm  and  other  wrongs  to  the  said 
Marten  Dacey  then  did,  to  the  great  damage  of  the  said 
Martin  Dacey,  against  the  form  of  the  statute,  &c. 

5th  count.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  Edwin 
Martin,  on  the  day  and  in  the  year  aforesaid,  unlawfully 
did  set  and  place,  and  cause  to  be  sot  and  placed  at  the 
foot  of  and  across  a  certain  stairway  in  the  Theatre 
Boyal,  in  the  borough  aforesaid,  and  before  the  door  of 
the  said  stairway,  a  certain  trap  or  en^no  calculated  to 
inflict  grievous  bodily  harm,  to  wit,  an  iron  bar  or  barrier 
of  great  strength  and  substance,  the  said  stairway  and 
door  then  being  deprived  of  light,  with  intent  that 
the  said  bar  or  barrier,  so  placed  as  aforesaid,  should 
inflict  grievous  bodily  harm  upon  those  in  the  gallery  of 
the  said  theatre,  who  then  were  about  to  issue  therefrom 
by  means  of  the  said  stairway  and  door,  and  who  might 
come  in  contact  therewith,  against  the  form  of  the 
statute,  &c. 

The  first  and  second  counts  were  framed  on  the 
20bh  section,  the  third  and  fourth  counts  on  the 
47th  section,  and  the  fifth  count  on  the  31st 
section  of  24  &  25  Yict.  c.  100. 

The  evidence  for  the  prosecution  was  to  the 
following  effect:  "The  gallery  in  the  Theatre 
Boyal  at  Leeds  is  reached  from  the  street  by  a 
stone  staircase,  which  is  lighted  by  three  gas- 
lights, of  which  one  is  at  the  top,  one  on  a  landing 
about  the  middle,  and  the  third  over  the  door  of 
the  pay  office,  which  is  at  the  bottom  of  the  stairs. 
These  lights  are  all  fastened  to  the  walls  at  the 
height  of  seven  feet  or  thereabouts  above  the  stairs 
or  landings.  Between  the  street  and  the  bottom 
of  the  staircase  there  are  a  pair  of  folding  doors 
opening  outwards  into  the  street.  Each  of  these 
doors  are  divided  into  halves,  of  which  the  halves 
nearest  to  the  door  posts  or  walls  on  each  side 
can  be  kept  closed  by  means  of  strong  iron  bars 
let  into  sockets  in  the  stonework  of  the  staircase 
and  connected  with  the  doors  by  iron  bolts.  These 
bars  are  movable.  The  practice  was  to  open  only 
the  central  halves  of  the  doors  whilst  the  audience 
were  assembling,  and  passing  the  pay  office  so  as 
to  limit  the  number  of  those  who  could  pass  in  at 
the  same  time,  and  to  remove  the  iron  bars,  and 
open  the  whole  of  the  doors,  some  time  before  the 
conclusion  of  the  performance,  so  as  to  allow  the 
audience  to  pass  out  into  the  street  more  quickly.** 

After  the  jury  had  been  sworn,  and  before  the 
case  was  opened,  they  were  taken  under  the  charge 
of  the  chief  constable  for  the  borough  to  view  the 
staircase  and  the  folding  doors,  with  strict  direc- 
tions from  me  that  no  person  should  be  permitted 
to  communicate  with  them  during  their  absence 
from  court. 

It  was  proved  that  on  the  night  of  the  30th 
April  1881,  shortly  before  the  conclusion  of  the 
performance,  the  folding  doors  were  opened  to 
their  full  extent,  and  the  iron  bars  placed  against 
the  wall  of  the  staircase  to  the  right  hand  of  a 
person  leaving  the  theatre  and  dose  to  the  door, 
according  to  the  usual  practice. 

The  evidence  showed  that  the  gallery  on  this 
night  was  filled  to  the  extent  of  about  three- 
fourths  of  its  total  capacity. 

The  defendant  (who  was  well  acquainted  with 
the  theatre,  having  assisted  on  several  occasions 
as  a  "supernumerary  "),  was  proved  to  have  been 
in  the  gallery  on  this  night,  and  to  have  been  the 
first,  or  almost  the  first,  to  leave  it  at  the  conclu- 
sion of  the  performance. 

It  was  proved  that  he  ran  quickly  down  the 
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gallery  staircase,  and  that  as  he  did  so  he  reached 
af)  with  his  hand  and  pat  out  the  gaslight  on  the 
middle  landing,  and  also  that  over  the  pay 
office. 

It  was  also  proved  that  as  he  passed  oat  into 
the  street  he  took  one  of  the  iron  bars  which  was 
leaning  against  the  wall  close  to  the  door  on  his 
right-hand  side,  and  threw  it  or  placed  it  partly 
across  the  doorway.  Almost  immediately  after 
this  had  been  done  by  the  defendant  the  whole  of 
the  folding  doors  became  closed.  The  evidence  as 
to  how  this  occurred  was  extremely  vagae.  The 
result  however  of  the  doors  being  closed  and  the 
lower  lights  extinguished  was  to  leave  the  lower 
part  of  the  gallery  stairs  in  almost  entire  dark- 
ness. 

Almost  immediately  after  the  lights  were  put 
out  a  panic  seemed  to  have  seized  the  audience, 
who  rushed  down  the  stairs  and  endeavoured  to 
find  their  way  into  the  street.  In  consequence  of 
the  presence  of  the  iron  bar  which  the  defendant 
had  placed  or  thrown  across  one  part  of  the  door- 
way, and  of  the  doors  being  shut,  it  was  some  time 
before  any  of  them  could  reach  the  street,  and  in 
the  meantime  the  pressure  from  behind  forced 
those  in  front  against  and  under  the  iron  bar  and 
against  the  doors,  and  a  large  number  of  persons 
were  very  seriously  injured  and  had  to  be  removed 
to  the  infirmary.  Amongst  those  injured  were 
George  Fybus  and  Martin  Dacey.  The  medical 
evidence  was  to  the  effect  that  George  Pybus 
showed  sisrns  of  a  fracture  of  the  base  of  the 
skull,  which  was  probably  caused  by  his  slipping 
and  falling  backwards  as  he  was  running  down  the 
stairs,  after  the  gaslights  had  been  extinguished, 
and  so  striking  his  bead  upon  the  stairs  ;  and  that 
Martin  Dacey  was  suffering  from  collapse,  the 
result  of  partial  suffocation,  arising  from  the 
pressure  to  which  he  had  been  subjected  in  the 
crowd  or  at  the  foot  of  the  stairs. 

One  of  the  witnesses  for  the  prosecution  stated 
that  after  the  defendant  had  extinguished  the  gas- 
lights he  endeavoured  to  go  up  the  stairs  again, 
but  that  he  was  borne  back  by  the  crowd  of  those 
who  were  coming  down,  and  it  was  clearly  proved 
that  he  was  on  the  stage  of  the  theatre  after  the 
accident  assisting  the  injured  persons  who  had 
been  brought  there.  Thero  was  no  evidence  of 
any  previous  quarrel  or  dispute  between  him  and 
the  managers  or  officials  of  the  theatre,  or  between 
him  and  any  person  in  the  gallery. 

The  defence  set  up  for  the  defendant  was  an 
alihi. 

At  the  conclusion  of  the  case  I  withdrew  the 
third,  fourth,  and  fifth  counts  from  the  considera- 
tion of  the  jury,  as  I  was  of  opinion  that  sect.  47 
of  24  &  25  Yic.  c.  100,  on  which  the  third  and 
fourth  counts  were  founded,  applied  to  actual  or 
direct  assaults  only,  and  not  to  such  a  case  as  the 
present,  whero  the  assaults  (i^  any)  were  at  the 
most  constructive,  and  that  sect.  31  of  the  same 
statute  applied  only  to  spring  guns,  man  traps,  or 
other  engines  of  a  like  nature,  and  dangerous  in 
themselves,  and  not  to  such  an  instrument  as  the 
iron  bar  which  the  defendant  was  alleged  to  have 
thrown  or  placed  across  the  doorway. 

In  summing  up  the  evidence  to  the  jury  as  it 
applied  to  the  first  and  second  counts,  I  directed 
them  that  malice  was  an  essential  ingredient  in  the 
offence  charged  against  the  defendant,  and  that  if 
they  were  of  opinion  that  his  conduct  in  extin- 
guishing the  gaslights  and  throwing  the  iron  bar 


across  the  door  way  amounted  to  nothing  more 
than  a  piece  of  foolish  mischief  they  ought  to 
acquit  him,  but  that  if  they  believed  that  he  did 
these,  acts  with  a  deliberate  anu  malicious  intention 
they  ought  to  convict  him,  and  for  their  guidance 
I  left  to  them  the  following  questions : 

First,  did  the  prisoner  extinguish  the  fras- 
lights,  or  either  of  them?  Secondly,  did  be 
place  or  throw  the  bar  across  the  doorway  in 
such  a  manner  as  to  make  the  means  of  exit 
more  difficult?  Thirdly,  if  he  did  extingaish 
the  lights,  or  either  of  them,  did  he  do  so  as 
a  mere  piece  of  thoughtless  mischief,  or  with 
the  intention  of  causing  terror  and  alarm  in 
the  minds  of  the  persons  leaving  the  gallery? 
Fourthly,  if  he  did  Lhrow  or  place  the  bar  across 
the  doorway,  did  he  do  so  as  a  more  piece  of 
thoughtless  mischief,  or  with  the  intention  of  wil- 
fully obstructing  the  means  of  exit  from  the  gal- 
lery ?  Fifthly,  were  Pybus  or  Daoey,  or  either  of 
them,  injured  by  roason  of  any  of  the  acts  of  the 
prisoner,  and  if  so  by  which  of  them  P 

After  deliberating  for  some  time,  the  jury  foand 
the  defendant  guilty  upon  the  first  and  seoond 
counts ;  and  in  answer  to  me  they  stated  that  they 
answerod  the  first  two  questions  which  I  had  pat 
to  them,  and  the  latter  portions  of  the  third  and 
fourth  of  such  questions,  in  the  affirmative,  and 
that  they  found  that  both  Pybus  and  Daoey  were 
injured  by  reason  of  eaoh  of  the  aots  of  the  defen- 
dant mentioned  in  the  first  and  seoond  questions. 

Thereupon  a  verdict  of  guilty  was  entered  upon 
the  first  and  second  counts,  and  of  not  guilty  on 
the  remaining  counts  of  the  indictment. 

I  postponed  passing  sentence,  and  sidmittedthe 
defendant  to  bail  with  the  view  of  obtaining  the 
opinion  of  the  Gourt  of  Griminal  Appeal  on  the 
above  case. 

The  questions  for  the  opinion  of  the  Gourt  are : 
First,  was  the  dirootion  which  I  gave  to  the  joiy 
right  in  law  P  Second,  was  the  defendant  properly 
convicted  on  the  above  facts  and  finding  of  the 
jury  P 

If  the  Gourt  should  be  of  opinion  that  the  durae- 
tiou  was  right  and  that  the  defendant  was  propwly 
convicted,  the  conviction  is  to  stand ;  if  otherwise 
the  conviction  is  to  be  quashed. 

John  E.  Babkeb, 
Beoorder  of  the  Borough  of  Leeds. 

No  counsel  wero  instructed  to  argue  on  either 
side. 

Lord  GoLEBiDGE,  G.J. — I  confess  that  I  entertun 
no  doubt  that  the  conviction  of  the  prisoner  was 
right,  and  certainly  the  prisoner  received  as  favour 
able  treatment  as  he  deserved  in  the  summing  upof 
the  learned  Recorder  who  tried  the  case.  His 
offence,  in  my  opinion,  was  moro  serions  than  it 
seems  to  have  been  considered  at  the  trial.  Then  as 
to  the  question  of  law  raised  at  the  trial.  The  pri- 
soner was  indicted  utider  the  24  &  25  Vict,  c  100, 
s.  20,  which  enacts  that  "  Whosoever  shall  un- 
lawfully and  maliciously  wound  or  inflict  any 
prievous  bodily  harm  upon  any  other  person, 
either  with  or  without  any  waapon  or  instrument^ 
shall  be  guilty  of  a  misdemeanour,  and  being 
convicted  thereof  shall  be  liable"  to  certain 
specified  punishments.  The  words  "with  or 
without  any  weapon  or  instrument "  are  worthy 
of  attention,  because  those  familiar  with  the  old 
law  know  that  difficulties  often  arose  as  to  the 
construction  of  the  word  "weapon";  and  the 
words  "  with  or  without  any  weapon  or  instm- 
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ment "  were  introdaoed  to  meet  those  dilBoulties. 
Now  what  the  prisoner  did  in  the  present  case 
was  this  :  he  was  the  first,  or  almost  the  first,  to 
leave  the  gallery  at  the  conclnsion  of  the  perform- 
ance, he  ran  down  the  staircase,  pat  out  the 
gaslights,  and  as  he  passed  into  the  street 
seized  one  of  the  iron  door  bars  and  threw 
it  or  placed  it  across  the  doorway,  and  then 
went  his  way.  This  caused  a  panic  among  the 
audience  who  rushed  down  the  stairs,  and  the 
pressure  from  the  people  behind  forced  those  in 
front  against  and  under  the  iron  bar,  and  against 
the  doors,  and  a  large  number  of  persons  were 
seriously  injured,  but  happily  no  one  was  killed. 
For  that  the  prisoner  was  indicted  for  unlawfully 
and  maliciously  inflicting  grievous  bodily  harm, 
and  the  jury  have  found  all  that  was  necessary  to 
sustain  the  charge,  and  that  he  did  unlawfully 
and  maliciously  inflict  grievous  bodily  harm  upon 
the  persons  named  in  tbe  indictment  without  any 
weapon  or  instrument  in  his  hand.  The  question 
is  whether  under  the  circumstances  he  was  guilty 
within  the  meaning  of  the  enactment.  I  am  of 
opinion  that  he  was.  The  prisoner  must  be  taken 
to  have  intended  the  natural  and  probable  conse- 

auences  of  what  he  did.  And  what  he  did  was 
bat  which  would  certainly  alarm  and  frighten  a 
number  of  persons,  and  also  obstruct  their  exit 
from  the  theatre,  and  cause  them  to  ran  against 
tbe  iron  bar  he  placed  before  the  door,  and  do 
themselves  serious  injury.  So  that  if  a  person 
was  thus  injured  the  prisoner  would  be  guiltv  of 
unlawfully  and  maliciously  inflicting  upon  him 
grievous  bodily  harm,  maliciously  not  in  the  sense 
of  malice  against  the  particular  person  injured, 
but  in  the  sense  of  doing  an  unlawful  act  from 
which  another  person  suffered  grievous  bodily 
barm,  as  in  the  familiar  instance  where  a  person 
who  wantonly  fires  a  rifle  down  a  street  and  kills 
another  person  is  in  point  of  law  gpiilty  of  murder, 
though  he  never  saw  or  heard  of  that  person.^ 
The  same  principle  is  applicable  to  this  case.* 
The  prisoner  therefore,  in  my  opinion,  was  properly 
convicted. 

Field,  J. — I  am  of  the  same  opinion. 

Hawkiss,  J. — I  am  of  the  same  opinion. 

Stephen,  J. — I  am  also  of  the  same  opinion.  It 
appears  to  me  that  the  learned  Becorder  left  the 
(juestions  to  the  jury  mnch  more  favoarably  than 
in  my  jadgment  he  ought  to  have  done,  for  he 
left  it  to  the  lury  to  say  whether  the  prisoner 
extinguished  the  gaslights  or  placed  the  iron  bar 
across  the  doorway  as  a  piece  of  thoaghtless 
mischief  or  with  the  intention  of  causing  terror 
and  alarm,  and  wilfully  obstructing  the  exit  of  the 
persons  leaving  the  gallery.  Now,  if  the  prisoner 
did  extinguish  the  gaslights  or  place  the  iron  bar 
across  the  doorway,  and  the  natural  consequence 
of  either  act  was  to  cause  alarm  and  terror  in  the 
people  leaving  the  theatre,  and  to  lead  to  their 
injuring  themselves  and  each  other,  that  comes 
within  the  definition  of  malice.  I  do  not  under- 
stand what  is  meant  by  foolish  misphicf  ia 
such  a  case ;  if  the  prisoner  did  these  acts  reck- 
lessly he  did  them  wilfully.  This  ought  to  be 
understood,  as  the  word  "  malicious  "  is  a  word 
capable  of  being  misunderstood.  In  Beg,  v. 
Pembleton  (L.  Bep.  2  Cr.  Gas.  Bes.  122 ;  12  Cox 
C.  0.  611),  Blackburn,  J.  said:  "We  have 
not  now  to  consider  what  would  be  nialice  afore- 
thought to  bring  a  given  case  within  the  common 


law  definition  of  murder;  here  the  statute  says 
that  the  act  must  be  unlawful  and  malicious,  and 
'  malice '  may  be  defined  to  be  '  where  any  person 
wilfully  does  an  act  injurious  to  another  without 
lawful  excuse.'"  This  case  falls  within  that 
definition.  The  indictment  also  contained  counts 
for  an  assault,  but  they  were  withdrawn  from  tho 
jury.  I  have  very  great  doubt  whether  they  were 
not  maintainable,  but  it  is  not  necessary  to  decide 
that.  It  ia  enough  to  say  that  upon  the  whole 
the  conviction  was  right,  and  should  be  affirmed. 

Cave,  J. — I  am  of  the  same  opinion. 

Conviction  affirmed. 


Snjreme  Court  of  lubkEte. 
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SITTINGS  AT  WESTMINSTEB. 

Tuesday,  Nov.  15, 1881. 

(Before  Lord  Gole&idge,  G.J.,  B&ett  and  Cotton, 

L.JJ.) 

Mayor,  &c.  of  Eochdale  v.   Justices  of  Lan- 
caster, (a) 

Highwaya—Tumpike  roads — Portions  of  turn- 
pike  roads  brought  within  area  of  a  borough  on 
the  enlargement  of  its  municipal  boundaries — 
Liability  of  county  authority  to  contribute  io 
maintenance  of  such  roads  —  Highways  and 
Locomotives  Amendment  Act  1878  (41  ^  42  Vict, 
c.  77),  s.  13. 

By  41  ir  42  Vict,  c,  77,  s.  13,  any  road  ceasing  io 
be  a  turnpike  road  after  1870  "  shall  be  deemed 
a  main  road,  and  one  half  of  the  expenses  in* 
curredfrom  and  after  the  29th  day  of  Sept.  1878, 
by  the  highway  authority  in  the  maintenarhce  of 
such  road,  shall,  as  to  every  part  thereof  which 
ia  within  the  limits  of  any  highway  area,  be  paid 
to  the  highway  authority  of  such  area  by  the 
county  authority  of  the  county  in  which  such 
road  is  situate  out  of  the  county  rate," 

The  inhabitants  of  the  town  of  Eochdale  were  in  - 
eorporated  by  Boyal  Charter  in  1856,  under  the 
title  of  the  Mayor,  ^c,  of  the  town  and  borough 
of  Rochdale.  Previously  to  1856  Bochdale  had 
been  governed  by  commissioners  under  a  local 
Act,  whose  rights  and  obligaiions  were  trans' 
ferred  to  the  corporation.  Several  of  the  roads 
leading  to  Rochdale  were  turnpike  roads, 
portions  of  which  within  the  area  of  the  town 
were  taken  out  of  the  turnpike  trust,  and  the 
ohligation  io  repair  them  was  cast  upon  the 
commissioners  before  1856,  In  1872  the  muni- 
cipal and  parliamentary  boundaries  of  the 
borough  of  Bochdale  were  made  co-extensive. 
Further  portions  of  the  said  turnpike  roads 
became  for  the  first  time  within  the  area  of  the 
borough,  and  were  taken  out  of  the  turnpike 
trusts.  The  corporation  of  Bochdale  contended 
that  such  portions  of  the  roads  as  were  distum^ 
piked  became  main  roads  within  the  meaning  of 
the  above  section,  aud  that  the  county  authority 
within  whose  district  they  were  situated  should 
bear  half  the  expense  of  their  repair  and  main- 
tenance. 

Held,  on  a  special  case  stated  in  an  action  brought 

(a)  Reported  by  P.  B.  Ultcuins,  Esq.,  BarTister4t4-Law. 
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hy  the  highway  authority  agavnet  the  county 
authority  to  recover  half  the  said  expense,  that 
the  portions  of  roads  in  question  had  become 
main  roads  within  the  meaning  of  the  section, 
and  plaintiffs  were  entitled  to  recover. 
Judgment  of  Williams  and  Mathew,  J  J.  (re- 
ported  44  L,  T,  Bep,  N.  8.  316)  reversed. 

Appeal  by  the  plaintiffs  from  the  jndgmenfc  of 
Williams  and  Mathew,  JJ.,  in  favour  of  the 
defendants  on  a  special  case  stated  in  an  action 
brought  by  the  plaintiffs,  as  the  highway  authority 
of  the  borough  of  Rochdale,  against  the  defen- 
dants, who  were  the  county  authority  for  the 
county  of  Lancaster,  to  recover  one  half  of  the 
expenses  of  repairing  certain  portions  of  roads 
included  within  the  boundary  of  the  borough  as 
enlarged  by  the  Boohdale  Improvement  Act  1872, 
which  share  of  expenses  the  plaintiffs  claimed  to 
be  entitled  to  recover  by  virtue  of  sect.  13  of  the 
Highways  and  Locomotives  Amendment  Act 
1878  (41  A  42  Yict.  c.  77). 

The  material  paragraphs  of  the  special  oase,  and 
the  sections  of  the  various  Acts  oi  Parliament  on 
which  the  decision  turned,  are  set  out  in  the 
report  of  the  case  in  the  court  below  (44  L.  T. 
Rep.  N.  S.  316). 

The  appeal  was  argued  by  Sir  Hardinge 
Qiffard,  Q.C.  {Crump  with  him)  for  the  plaintiffs, 
and  by  Oorst,  Q.C.  (Blair  with  him)  for  the  de- 
fendants. 

The  areuments  were  similar  to  those  need  in 
the  court  below. 

Lord  Coleridge,  C.  J.— I  am  sorry  to  be  unable 
to  agree  with  the  learned  judges  who  decided 
this  case  in  the  court  below.  I  am  of  opinion, 
on  the  construction  of  41  &  42  Yict.  c.  77,  s.  13, 
that  the  word  "  road  "  in  that  Rection  means  any 
portion  of  a  road.  Indeed  it  would  be  very  diffi- 
cult in  most  cases  to  say  what  is  the  whole  of  a 
road.  There  is,  for  instance,  a  road  all  the  way 
from  London  to  York,  which  no  doubt  passea 
through  the  districts  of  many  turnpike  trusts,  and 
was  not  conterminous  with  any  of  them.  In  one 
point  nf  view  the  whole  road  would  be  the  road 
from  London  to  York,  while  from  another  point 
of  view  any  portion  of  the  road  between  these 
two  places  might  be  called  a  road.  In  my  opinion 
the  true  view  of  sect.  13  is,  that  it  means  the  road, 
or  any  portion  of  it  within  the  borough,  which  is 
repairable  by  the  highway  authority.  The  power 
to  take  tolls  for  the  maintenance  of  the  road 
ceases,  and  then  I  think  it  is  a  main  road  within 
the  meaning  of  sect.  13.  On  this  short  ground  I 
am  of  opinion  that  the  appeal  on^ht  to  be 
allowed.  As  to  the  particular  operation  of  this 
judgment  on  any  of  the  different  roads  existing 
in  the  parish  it  is  unnecessary  to  say  anything. 

Bkett,  L.J. — I  think  the  turnpike  road  is  made 
shorter.  The  turnpike  road  which  remains  is  the 
part  outside  the  enlarged  borough,  and  the  other 
part  ceases  to  be  a  turnpike  road. 

Cotton,  LJ. — I  am  of  the  same  opinion.  The 
object  of  41  &  42  Yict,  c.  77,  s.  13,  was  that,  when 
a  road  had  been  formerly  subject  to  a  turnpike 
trust,  that  is  when  tolls  had  formerly  been  col- 
lected for  its  maintenance,  and  it  had  ceased  to  be 
subject  to  the  trust,  and  instead  of  being  main- 
tained by  tolls  had  become  repairable  by  the  high- 
way authority,  then  the  county  authority  should 
oontribute.  Why  should  not  this  apply  to  the 
present  case  P    It  is  said  that  this  was  only  part 


of  the  turnpike  rood,  but  in  my  opinion  it  was 
the  road  within  the  meaning  of  the  section,  whioh 
does  not  mean  all  that  rocMl  that  is  included  in 
one  particular  trust,  and  has  ceased  to  be  a  turn- 
pike road  because  the  trust  has  ceased  to  exist; 
it  does  not  mean  extinguishment  of  the  tmsi 
In  my  opinion  sect.  13  applies,  although  the  road 
in  question  may  be  only  a  part  of  the  whole  road 
included  in  a  particular  trust. 

Judgment  reversed. 

Solicitors  for  plaintiffs,  Norris,  Aliens,  and 
Carter,  for  Z.  MeUor,  Rochdale. 

Solicitors  for  defendants,  Bidsdah  and  Co.,  for 
Wilson  and  HuUon,  Preston. 


Thursday,  Nov.  17, 1881. 
(Before  Bbett,  Cotton,  and  Lindlet,  L. JJ.) 
MoBTON  V.  Palmer,  (a) 

APPEAL  PBOH  THE  QUEEN's  BENCH  DIVISION. 

Lodger— ^Lodgers*  Goods  Protection  Act  1871  (34  f 

35  Vict.  c.  79). 

An  occfvpier  of  part  of  a  house  is  not  a  "  lodger" 
within  the  meaning  of  the  Lodgers*  Goods  Pro- 
tection Act  1871,  unless  the  person  under  whoai 
he  holds  retains  some  control  and  dominion  over 
the  liouse. 

Plaintiff  rented  three  floors  of  a  house  from  B.,  the 
lessee,  who  received  plaintiff* s  rent  and  paid  the 
rates  and  taxes.  B.'s  name  was  painted  over  (he 
shop,  and  he  occupied  the  ground  floor  and  hass' 
ment.^  Afterwards  B.  let  the  ground  floor  and 
hasenient  to^J.,  whose  name  was  then  painted  up 
vnth  B.*s.  Plaintiff  continued  to  occupy  and  pay 
rent  to  B.  B*s  lessor  seized  plaintiff*s  goods 
for  distress  for  rent  due  from  B. 

In  an  action  against  the  lessor's  bailiff  for  wrong' 
ful  distress,  the  judge  left  it  to  the  jury  to  say 
whether  plaintiff  wa^  a  lodger,  and  a  verdict  vhu 
found  for  the  plaintiff. 

Held,  that  there  had  been  a  misdirection,  €u  the 
question  left  to  the  jury  had  the  effect  of  leaving  U 
to  them  to  decide  as  to  the  construction  of  Ae 
Lodgers*  Goods  Protection  Act. 

Held,  by  Brett  andLindley,  LJJ.,  that  there  ottghi 
to  be  a  new  trial  (Cotton,  LJ'.  being  of  opinion 
that  judgment  ought  to  be  entered  for  defendan(^ 

Action  for  wrongful  distress. 

In  the  year  1874  a  person  named  Brooke,  who 
was  lessee  of  a  house  in  Sussex-place,  Pimlioo,  let 
the  first,  second,  and  third  floors  of  the  house  to 
the  plaintiff,  unfurnished,  at  the  rent  of  652.  a 
year,  payable  quarterly;  Brooke  paid  the  rates 
and  taxes,  and  reserved  to  himself  the  ground 
floor,  consisting  of  a  shop,  and  the  basement,  in 
which  he  slept.  Brooke's  name  was  painted  up 
over  the  shop.  In  1878  Brooke  ceased  to  sleep  in 
the  house,  and  let  the  ground  floor  and  basement 
to  a  man  called  Jacques,  whose  name  was  painted 
up  over  the  shop,  together  with  the  name  of 
Brooke.  The  plaintiff  paid  his  rent  to  Brooke, 
and  took  receipts  from  him,  and  on  the  30th  Sept 
1880  the  plaintiff  paid  a  quarter's  rent  to  Brooke's 
agent.  On  the  4th  Oct.  1880  the  [defendant,  as 
bailiff,  distrained  on  the  plaintiff's  goods  for  a 
year's  rent  due  from  Brooke  to  his  lessor. 

The  plaintiff  made  a  declaration  before  a  magis- 
trate in  accordance  with  the  terms  of  the  Lodgers' 

(a)  Beported  by  P.  B.  Hutchiks,  Eeq.,  B«rrister-At-LAV* 
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Goods  Protection  Act  1871  (34  &  35  Yict  o.  79)  (a) 
statinff  that  the  goods  were  bis  property,  and  that 
he  did  not  owe  any  rent  to  Brooke,  bat  the 
magistrate  declined  to  make  any  order,  and  the 
goods  were  carried  away  and  sold.  The  plaintiff 
thereupon  oommenoed  this  action. 

At  the  trial  before  Hnddleston,  B.  the  aboye 
facts  were  proved,  and  the  plaintiff  fiirther  stated 
in  the  course  of  his  evidence  that  after  the  name 
of  Jacques  had  been  painted  up  over  the  shop  he 
often  saw  Brooke  in  the  shop.  The  amount  of 
damages  to  be  paid  in  case  the  plaintiff  should  be 
entitled  to  recover  was  fixed  by  agreement,  and 
the  learned  judge  left  it  to  the  jury  to  say 
whether  the  plaintiff  was  a  lodger  or  not.  The 
verdict  was  for  the  plaintiff,  and  the  Divisional 
Court  refused  a  rule  for  a  new  trial. 

The  defendant  moved  by  way  of  appeal  from 
this  refusal  on  the  20th  July  1881,  and  the  Court 
of  Appeal  then  granted  a  rule  nUi  for  a  new  trial, 
on  the  ground  that  the  judge  did  not  direct  the 
jury  that  the  plaintiff  was  not  a  lodger  within  the 
meaning  of  the  statute  34  &  35  Yict.  o.  79,  and 
that  he  should  have  directed  the  jury  what  was  the 
meaning  of  the  word  *'  lodger,'*  as  used  in  that 
statute,  and  also  on  the  ground  that  the  verdict 
was  against  the  weight  of  evidence. 

Nov.  17. — Saford,  for  the  plaintiff,  showed  cause. 
— It  was  for  the  j  ury  to  say  whether  the  plaintiff  was 
in  fact  &  lodger ;  they  have  found  that  he  was.  The 
case  was  rightly  left  to  them,  and  there  is  no 
ground  for  Ssturbing  the  verdict.  This  case  is 
very  similar  to  PhUlips  v.  Henson  (37  L.  T.  Bep. 
N.  S.  432 ;  3  G.  P.  Div.  32),  and  the  decision  m 
that  case  is  a  strong  authority  in  favour  of  the 
plaintiff  here.  He  also  referred  to 
Doe  d.  Pitt  V.  Lamingy  4  Camp.  77. 

(a)  34&  35  Yiot.  o.  79 :  An  Act  to  protect  the  goods  of 
lodgers  against  distresseB  for  rent  dne  to  the  snperior 
landlord. 

Whereaa  lodgers  are  sabjected  to  great  loss  and  injua- 
tioe  by  the  exercise  of  the  power  poeeesaed  bjr  the 
Baperior  landlord  to  levy  a  distress  on  their  fnmitnre, 
goodS;  and  chattels  for  arrears  of  rent  due  to  Bu6h 
Bnpenor  landlord  by  his  immediate  lessee  or  tenant. 

Sect.  1 :  If  any  snperior  landlord  shall  levr  or  anthorise 
to  be  levied  a  distress  on  any  fnmitnre,  gooos,  or  chattels 
of  any  lodger,  for  arrears  of  rent  due  to  such  snperior 
landlord  by  his  immediate  tenant,  such  lodger  may  serve 
snch  snperior  landlord,  or  the  bailiff  or  other  person  em- 
ployed by  him  to  levy  such  distress,  with  a  declaration  in 
writing  by  snch  lodger,  setting  fortii  that  snch  immediate 
tenant  hak  no  right  of  proper^  or  beneficial  interest  in 
the  furniture,  goods,  or  chattels  so  distrained  or 
threatened  to  be  distrained  upon,  and  that  such  furniture, 
goods,  or  chattels  are  the  property  or  in  the  lawful  pos- 
session of  such  lodger ;  and  also  setting  forth  wheiher 
anv  and  what  rent  is  due,  and  for  what  period,  from  such 
loilger  to  his  immediate  landlord ;  and  such  lodger  may  pay 
to  ULO  superior  landlord,  or  to  the  bailiff  or  other  person  em- 
ployed by  him  as  aforesaid,  the  rent,  if  any,  so  due  as 
lost  aforesaid,  or  so  much  thereof  as  shall  be  sufficient  to 
dischaigc  the  claim  of  such  superior  landlord.  And  to 
snch  declaration  shall  be  annexed  a  correct  inventory, 
subscribed  by  the  lodger  of  the  furniture,  goods,  and 
chattels  referred  to  in  the  declaration. 

Sect.  2 :  If  anv  superior  landlord  or  any  bailiff  or  other 
person  employed  by  him,  shall,  after  being  served  with 
the  before-mentioned  declaration  and  inventory,  and 
after  the  lodger  shall  have  paid  or  tendered  to  such 
superior  landlord,  bailiff,  or  ouier  person  the  rent,  if  any, 
wmoh  by  the  last  preceding  section  such  lodger  is  autho- 
rised to  pay,  shall  levy  or  proceed  wil^  a  distress  on  the 
fomitnre,  goods,  or  chattels  of  the  lodger,  such  superior 
landlord,  bailiff,  or  other  person  shaJl  be  deemed  guilty 
of  an  illegal  distress,  and  the  lodger  may  apply  to  a 
justice  of  the  peace  for  an^order  for  me  restoration  to  him 
of  each  goods. 

Mao.  Cab.  Yol.— XII. 


W.  Q.  Harrison,  Q.O.  and  Arnold  Forster 
(McOaU  with  them),  for  the  defendant,  in  support 
of  the  rule. — The  facts  of  the  present  case  do  not 
brins  the  plaintiff  within  any  of  the  definitions  of 
a  lodger  which  have  been  given.  There  was  no 
evidence  that  he  was  a  lodger,  and  a  verdict  ought 
to  have  been  directed  for  the  defendant;  or,  if 
this  is  not  so,  and  there  was  a  case  to  go  to  the 
jury,  there  was  a  misdirection ;  for  the  summing- 
up  practiodly  left  it  to  the  jury  to  decide  as  to 
the  cousiiruction  of  the  statute.  The  defendant  is 
entitled  to  judgment ;  or,  if  not,  there  ought  to  be 
a  new  trial    They  cited 

Toms  V.  Bobsrta,  5  C.  B.  28 ; 

Cook  V.  Humhor,  5  L.  T.  Bep.  N.  S.  838;  11  C.  B. 

N.  S.dS; 
Thompson  v.  Ward,  24  L.  T.  Bep.  N.  S.  679 ;  L.  Bep. 

6C.  P.327; 
Smith  V.  Laneaster,  21  L.  T.  Bep.  N.  S.  492 ;  L.  Bep. 

5  C.  P.  246; 
Brwm  V.  MeOowen,  21  L.  T.  Bep.  N.  S.  462 ;  L.  Bep. 

5  C  P  239  * 
Monkes  v.  I>yjce8,  4  M.  &  W.  567 ; 
Stamper  v.  The  Overseers  of  Sunderland,  18  L.  T. 

Bep.  N.  S.  682 ;  L.  Bep.  3  C.  P.  888 ; 
Neilson  v.  Harford,  8  M.  &  W.  806. 

SRETT,  L.J.  referred  to  Allan  v.  The  Overseers  of 
vervool,  L.  Eep.  9  Q.  B.  180 ;  30  L.  T.  Rep.  N. 
S.  93.] 

Brett,  L.J. — I  am  of  opinion  in  this  case  that 
the  rule  must  be  made  absolute  for  a  new  trial, 
and  I  have  arrived  at  that  conclusion  on  more 
than  one  ground.  I  think  the  direction  of  the 
learned  judge  before  whom  the  action  was  tried 
did  substantially  leave  to  the  jury  the  question 
as  to  what  was  the  proper  construction  of  the  Act 
of  Parliament.  The  judge  was  bound  to  perform 
a  difficult  task,  that  is  to  direct  the  jury  so  far  as 
to  tell  them  that  if  they  took  one  view  of  the  evi- 
dence the  plaintifiE  would  be  a  lodger,  and  would 
be  entitled  to  recover,  but  if  they  took  the  other 
view  he  would  not  be  a  lodger,  and  the  verdict 
ought  to  be  for  the  defendant.  He  failed  to  give 
the  jury  the  assistance  which  they  ought  to  have 
receivea;  this  was  not  merely  non -direction 
(which  has  been  said  not  to  amount  to  misdirec- 
tion), but  it  may  have  misled  the  jury.  I  cannot 
say  that  the  verdict  on  the  evidence  as  it  stands 
is  satisfactory,  but  I  think  there  ought  to  be  a 
new  trial,  and  I  do  not  think  that  all  the  facts 
are  before  the  court  so  as  to  justify  us  in  giving 
judgment  for  the  defendant,  under  Order  XL., 
r.  10.  The  question  is  whether  the  plaintiff*s 
goods  were  protected  from  seizure  by  reason  of 
the  provisions  of  the  Lodgers'  Goods  Protection 
Act  (34  &  35  Yict.  c.  79).  That  statute  has  given 
protection  under  certain  circumstances  to  the 
goods  of  some  persons,  but  not  to  the  goods  of 
all.  By  the  ordinary  common  law  in  such  a  case 
as  the  present  the  landlord  to  whom  rent  was 
due  from  his  immediate  tenant  would  have  a 
right  to  seize  goods  that  were  on  the  premises  in 
respect  of  which  the  rent  was  due,  whoever  might 
be  the  real  owner  ot  such  goods.  The  plaintiff 
says  that  the  statute  takes  away  this  right  on  the 
part  of  the  landlord,  and  so  makes  the  act  of  the 
defendactj  scting  under  the  landlord,  wrongful ; 
the  common  law  would  have  justified  the  defen- 
dant, and  therefore  the  burden  of  proof  is  on  the 
plaintiff.  The  Act  says :  *'  If  any  superior  land- 
lord shall  levy  or  authorise  to  be  levied  a  distress 
on  any  furniture,  goods,  or  chattels  of  any  lodger," 
&o, ;  therefore  the  question  here  is  whether  this 
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was  a  levy  on  the  goode  of  a  lodger,  that  is,  whether 
at  the  moment  ofthe  levy  the  plaintiff,  as  against 
the  superior  landlord,  was  a  lodger  within  the 
meaning  of  the  statute.  There  is  no  definition  of 
a  lodger  in  the  Aot,  and  therefore  we  have  to 
ascertain  what  the  word  means,  and  I  saj  that  it 
means  a  person  who  is  a  lodger  in  the  opinion  of 
people  who  understand  about  the  letting  of  houses 
and  rooms.  The  courts  have  laid  down  some 
tests  as  to  what  constitutes  a  man  a  lodger,  or 
what  an  under-tenant.  It  is  not  necessary  to 
give  an  exhaustive  definition,  but  it  is  enough  to 
show  that  under  certain  oircnmstanoes  a  man  can- 
not be  a  lodger.  Two  tests  have  hoeai  put  for- 
ward ;  one  by  Manle,  J.  in  Toms  ▼•  Lwkeit  (5  0. 
B.  at  p.  38),  where  he  says :  "  I  think  Uie  spirit  of 
the  decisions  is  this,  when  the  owner  of  a  house 
takes  in  a  person  to  reside  in  a  part  of  it,  thoneh 
such  person  has  the  exclusive  possession  of  the 
rooms  appropriated  to  him,  and  the  uncontrolled 
right  of  ingress  and  egress,  yet,  if  l^e  owner 
retains  his  coaraoter  of  master  of  the  house,  the 
individual  so  occupying  part  of  it  occupies  it  as  a 
lodger  only,  and  not  as  a  tenant.  .  .  .  The  fact  of 
the  party  having  or  not  having  a  key  of  the  outer 
door  is  not  decisive  of  the  question.  .  .  .  But  the 
question  depends  upon  whether  or  not  the  owner 
of  the  house  resides  upon  the  premises,  retaining 
his  quality  of  master,  and  reserving  to  himself 
the  gener^  control  and  dominion  over  the  whole. 
If  he  does  the  inmate  is  a  mere  lodger."  That  is 
the  fundamental  proposition,  that  the  landlord 
must  reserve  control  and  dominion  over  the  house. 
If  all  you  have  done  is  to  give  up  your  house  to 
another  person  to  live  in,  he  is  your  tenant,  and 
if  you  hold  the  house  as  tenant  under  a  superior 
landlord  he  is  a  sub-tenant.  Therefore,  if  you  go  out 
and  give  up  the  house  to  him  you  do  not  take  him  as 
a  lodger.  It  does  not  follow  that  he  must  live  at 
your  table  or  sleep  in  your  room,  but  he  may  have 
exclusive  occupation  of  a  part  of  the  house. 
Another  test  is  that  given  by  Blackburn,  J.  in 
AlUm  V.  Overseers  of  Liverpool  (L.  Bep.  9 
Q.  B.,  191 192) :  '<  A  lodger  in  a  house,  although 
he  has  the  exclusive  use  of  rooms  in  the 
house,  in  the  sense  that  nobody  else  is 
to  be  there,  and  though  his  goods  are 
stowed  there,  yet  he  is  not  in  exclusive  occu- 
pation in  that  sense,  because  the  landlord  is  there 
for  the  purpose  of  being  able,  as  landlords  com- 
monly ao  in  the  case  of  lodgings,  to  have  his  own 
servants  to  look  after  the  house  and  the  furniture,  • 
and  has  retained  to  himself  the  occupation,  though 
he  has  agreed  to  give  the  exclusive  enjoyment  of 
the  occupation  to  the  lodger."  It  seems  to  me  to 
follow  that  one  test  is  this :  the  person  who  is  sup- 
posed to  take  another  person  in  as  a  lodeer  must 
retain  such  power  in  or  dominion  over  the  house 
as  a  master  reserves  to  himself  in  his  family.  It 
does  not  follow  that  a  person  who  takes  in  a  lodger 
must  sleep  and  live  in  the  house,  for  without 
doing  so  he  may  have  reserved  in  the  house  such 
power  as  a  master  reserves  in  his  family,  but  if  he 
nas  gone  away  and  given  up  all  power  to  deal  with 
the  house  you  cannot  say  that  he  has  taken  in  a 
lodger,  and  if  this  is  so  the  person  who  is  in  the 
house  is  not  a  lodicer.  The  question  here  is 
whether  at  the  time  of  the  seizure  the  plaintiff 
was  a  lodger  to  Brooke.  I  shall  assume  that  at 
one  time  the  plaintiff  was  a  lodger,  and  that  the 
plaintiff  had  never  himself  done  anything  the  effect 
of  which  would  be  to  make  him  oease  to  be  a 


lodger.  The  evidence  is,  that  two  years  before  the 
seizure  of  the  plaintiff's  goods  Brooke  had 
dominion  over  the  house,  and  that  something  then 
happened  which  altered  Brooke's  position,  and 
this  tdtered  position  lasted  till  the  time  of  the 
seizure.     If  Brooke  before  the  time  of  the  seizure 

gave  up  to  Jacques  the  exclusive  control  over  the 
ouse,  and  that  state  of  things  continued  up  to 
the  time  of  the  seizure — if  possession  was  given 
up  to  Jacques,  so  that  Brooke  had  no  control  over 
the    house  as  master — ^in   that   case  the  judge 
would  be  bound  to  tell  the  jury  that  at  the  time  of 
the  seizure  the  plsdntiff   was   not  a  lodger  to 
Brooke,  although  this  wonld  be  his  misfortune, 
and  would  not  be  brought  about  by  any  fiuilt 
of   his,   or  by  anything  which   he   had   done. 
But  on  the  other  hand,  if  what  was  done  between 
Jacauee  and  Brooke  ld%  Brooke  with  control  over 
thenouseas  master,  though  he  no  longer  lived 
there,  still  if  he  reserved  dominion  as  master  in 
such  a  case  the  plaintiff  would  be  a  lodper  to 
Brooke.    But  in  order  to  make  out  this,  m  my 
opinion,  it  would  not   be  enough  to  show  that 
Brooke  was  a  partner  in  business  with  Jacques,  if 
Brooke  had  given  up  all  control  over  the  house. 
The  question  of  dominion  was  not  left  to  the  jury, 
but  tne  case  was  left  to  them  in  such  a  form  as  to 
draw  them  away  from  the  facts  and  leave  to  them 
the  question  of  the  construction  of  the  Act  of 
Parliament,  and  therefore  the  trial  was  not  satis- 
factory.   It  is  contended  that  it  is  a  great  hard- 
ship on  the  plaintiff  that  he  should  be  affected  by 
the  acts  of  another  person  over  which  he  had  no 
control,  and  it  is  said  that  he  had  no  knowledge  of 
what  was  done.     I  cannot  agree  as  to  that  last 
suggestion.    The  lodger  goes  in  on  the  terms 
that  his  landlord  shall  retain  dominion  over  the 
house,  and  here  he  could  see  that  the  person 
whose  lodger  he  had  become  had  left  (if  he  had  so 
left),  and  had  ceased  to  exercise  dominion  over 
the  house.     The   plaintiff  could  say  to  Brooke, 
"  You  have  broken  your  oontract  to  let  me  occupy 
as  your  lodger,  and  I  will  not  stay  here  as  your 
sub-tenant,"    and   he   might  have  left;  but  he 
remained  on  for  two  years.     Now  the  plaintiff 
vouches  the  Aot  of  Parliament,  and  if  the  fiusis 
are  against  him  he  vouches  the  Act  in  vain;  so 
the  hardship  is  not  so  great  as  it  would  appear  at 
first  sight  to  be.    I  think  the  case  must  be  tried 
again,  and  that  the  direction  should  be  as  I  have 
endeavoured  to  state.    If  on  a  second  trial  the 
juiT  were  to  find  against  the  fact  owing  to  any 
feeling  of  sympathy,  and  we  had  all  the  facts 
before  us  on  appeal,  then  we  should  be  able  to 
enter  judgment,  whatever  the  finding  of  the  jury 
might  have  been. 

Cotton,  L.  J. — ^I  am  of  opinion  that  the  verdict 
cannot  stand.  The  plaintuf  says  that  the  defen- 
dant cannot  seize  his  goods,  because  they  are 
Protected  by  the  Lodgers'  Qoods  Protection  Act. 
'he  Act  provides  wat  a  person  who  takes 
advantage  of  it  must  be  a  lodger,  and  it  is  clear 
that  he  must  make  out  that  at  the  time  when  the 
goods  were  seized  he  was  a  lodger  within  the 
meaning  of  the  Act;  it  is  immaterial  that  at 
some  other  time  he  may  have  been  a  lodger.  It 
is  necessary  to  give  some  sort  of  definition  of 
lodger,  as  none  is  given  in  the  Act  itself.  In 
my  opinion,  in  order  to  constitute  a  man  a  lodser, 
he  must  be  lodging  in  the  house  of  another,  and 
he  must  be  lodgmg  with  that  other  person.  Can 
it   be  said  here  that  the  plaintiff  lodged  with 
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Brooke,  the  latter  "retaming  his  quality  of 
master,  and  reserviDg  to  himself  the  seneral 
control  and  dominion  over  the  whole,"  as  Maule, 
J.  pnts  it  in  the  passage  whioh  has  already  been 
read  P  Can  it  be  said  that  there  was  any  evidenoe 
in  this  case  that  there  was  the  relation  of  lodger 
existing?  No  evidence  was  given  that  at  the 
time  of  the  seizure  Brooke  retained  control  over 
the  house  as  master.  I  should  say  that  on  the 
evidenoe  that  has  been  given  we  ought  to  exercise 
the  power  which  we  have  under  Order  XL.,  r.  10, 
and  direct  judgment  for  the  defendant.  I  should 
decide  on  this  evidence  that  the  plaintiff  was  not  a 
lodger  within  the  meaning  of  the  Act,  but  as  there 
is  to  be  a  new  trial  I  ought  to  say  that  I  agree  with 
Brett,  L.J.,  that  in  order  to  bring  the  plaintiff 
within  the  Act  it  must  be  shown  that  at  the  time 
of  the  seizure  Brooke  retained  dominion  over  the 
house.  It  is  not  enough  to  show  that  Brooke  had 
a  lease  of  the  house,  but  the  plaintiff  must  show 
that  Brooke  had  a  present  right  of  interference 
as  master.  I  assume  for  the  purpose  of  these 
observations  that  the  plaintiff  was  originally  a 
lodger,  though  I  do  not  think  this  is  certain. 
There  is  one  other  matter  to  which  I  wish  to  refer. 
The  plaintiff  says  it  is  a  hardship  on  him  that  if 
he  was  once  a  lodger  he  should  be  deprived  of  the 
benefit  of  his  position  by  no  act  of  his  own ;  but 
the  plaintiff  is  trying  to  take  away  the  common 
law  right  of  the  landlord,  and  it  is  right  that  in 
order  to  succeed  he  should  be  obliged  to  show 
that  he  is  strictly  within  the  statute.  In  fact,  the 
position  of  a  lodger  does  not  depend  oijly  on  his 
contract  with  his  immediate  landlord,  but  on  the 
fact  that  his  landlord  retains  control  over  the 
house.  Here,  though  the  contract  between  the 
plaintiff  and  Brooke  may  originally  have  been 
snch  as  to  make  the  plaintiff  a  lodger,  still  if 
Brooke  afterwards  parted  with  the  general  control 
and  dominion  over  the  house  the  consequence 
would  be  that  the  plaintiff  would  cease  to  be  a 
lodger. 

l^NDLET,  L.  J. — ^I  am  of  opinion  that  there  ought 
to  be  a  new  trial,  and  I  do  not  think  that  we  can 
direct  judgment  for  the  defendant  under  Order 
XL.,  r.  10.  I  will  state  my  reasons  for  arriving  at 
this  conclusion.  It  is  for  the  plaintiff  to  prove 
that  he  was  a  lodger  within  the  meaning  of  the 
Act  at  the  time  of  the  seizure.  The  Act  does  not 
define  the  word  "  lodger."  I  suppose  the  Legis- 
lature assumed  that  it  was  known  what  the  mean- 
ing of  the  word  was ;  but  the  term  is  so  indefinite, 
that  there  is  often  great  difficulty  as  to  its  appli- 
cation. Some  cases,  no  doubt,  are  easy  enough, 
but  others  are  very  difficult.  It  is  not  easy  to 
give  a  general  definition  of  the  term,  but  it  involves 
more  than  the  word  tenant — there  is  a  personal 
relation ;  a  lodger  lodges  with  somebody  who  has 
control  over  the  place  where  the  party  lodges.  A 
landlord  may  assign  his  reversion  without  the  con- 
sent of  the  tenant ;  but  I  do  not  think  that  a  per- 
son who  takes  in  lodgers  could  do  tbe  same.  I 
agree  with  Cotton,  L.J.  that  the  question  whether 
a  person  is  a  lodger  or  not  depends  partly  on  the 
contract  between  him  and  his  landlord,  and  partly 
on  tihe  fact  that  the  landlord  retains  control  and 
dominion  over  the  house.  A  man  may  have  ceased 
to  be  a  lodger  without  knowing  it  or  having  had 
the  power  to  prevent  it.  It  may  be  in  this  case 
that  Brooke  had  ceased  to  have  control  and 
dominion  over  the  house,  and  ceased  to  have  any 
personal  religion  with  the  plaintiff.    If  that  were 


the  case,  I  should  be  of  opinion  that  the  defendant 
would  be  entitled  to  judgment.  I  am  prepared  to 
go  that  length ;  but  I  do  not  know  what  control 
Brooke  had  over  the  house,  and  therefore  I  afl;ree 
with  Brett,  L.J.  that  there  must  be  a  new  trial. 

Rule  absolute  for  a  new  trial.  Costs  of  the 
former  trial  to  abide  the  event ;  defendant  to 
have  the  costs  of  the  motion  in  the  court  be- 
low  and  of  the  appeal. 

Solicitor  for  plaintiff,  Bristow, 

Solicitors  for  defendant,  Clark  and  Ohapma/n* 
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QUEEN'S  BENCH  DIVISION. 

TuesdoAf,  Dec,  13, 1881. 

(Before  Grove  and  Lopes,  JJ.) 

The  Mstbofolitan  Boabd  of  Works  (apps.)  v. 

Steed  Bkos.  (resps.).  (a) 
Metropolis  Management  Amendment  Act  (25  ^  26 
Vict,  e.  102,  s,  98j — Street — Specified  width  and 
open  at  both  ends. 

Under  sect,  98  of  the  Metropolis  MancLgement 
Amendment  Act  (25  ^  26  Vict,  c  102),  a  road 
formed  and  laid  out  for  the  purposes  of  carriage 
traffic  must  be  ofthefuU  width  of  4^  ft,  and  open 
at  ooth  ends, 

"  Or  unless  such  streets  respeetiveVy  shaU  be  open 
ai  both  ends,'*  to  be  read  "  Nor,  ^c," 

Case  stated  by  a  police  magistrate  under  20  &  21 
Vict.  0.  43. 

Case. 

1.  The  respondents  are  builders,  and  carry  on 
business  at  59,  Chalk  Farm-road,  Holloway. 

2.  On  the  12th  April  1881  the  said  respondents 
were  summoned  before  me  under  sect.  98  of  25  & 
26  Vict.  c.  102  (b)  for  that  they  on  or  about  the 
10th  Jan.  1881,  at  Upper  Holloway,  in  the  parish 
of  St.  Mary,  Islington,  in  the  county  of  Middle- 
sex, and  within  the  said  district,  did  lay  out  a 
street  for  the  purpose  of  carriage  traffic  with  only 
one  entrance,  contrary  to  the  bye-law  of  the  said 
board  and  25  &  26  Vict.  o.  102,  r.  98. 

3.  The  said  bye-law  is  a  bye-law  made  by  the 
appellants  on  the  17th  March  1857  in  pursuance 

(a)  Beported  by  H.  D.  BONBBt,  Esq.,  BarriBtar.«t-Law. 

(6)  Sect.  98.  No  ezistingr  road,  passage,  or  way  beisff 
of  a  lees  width  than  forty  feet  ahadl  be  hereafter  formea 
or  laid  out  for  building  as  a  street  for  the  purposes  of 
carriage  traffic  unless  such  road,  passage,  or  way  be 
widened  to  the  full  width  of  forty  feet,  the  measurement  of 
the  width  of  such  street  to  be  taken  half  on  either  side 
from  the  centre  or  crown  of  the  roadway  to  the  external 
wall  or  front  of  the  houses  or  buildings  erected  or  in- 
tended to  be  erected  on  each  side  thereof ;  but  where 
forecourts  or  other  spaces  are  intended  to  be  left  in 
front  of  the  houses  or  buildings,  then  the  width  shall  be 
measurod  up  to  the  fence  or  boundary  dividing  or  in- 
tended to  divide  such  forecourts  or  spaces  from  the 
public  wav,  of,  for  the  purposes  of  foot  traffic  only, 
unless  such  road,  passage,  or  way  be  widened  to  the  fiul 
width  of  twent^feot,  measured  as  aforesaid,  or  unless  such 
streets  respectively  shall  be  open  at  both  ends  from  the 
ground  upwards  ;  and  any  road,  passage,  or  way  hero- 
after  to  be  formed  or  laid  out  for  either  of  the  purposes 
af orosaid  shall  be  deemed  to  be  a  new  street,  and  become 
subject  to  all  the  provisions  of  the  rocited  Acts,  and  this 
Act,  and  to  the  provisions  and  jpenalties  of  and  under 
ajiy  bye-laws  made  or  to  be  made  m  pursuance  thereof  in 
relation  to  sewerage,  drainage,  or  paving,  and  to  width, 
construction,  surmce,  inclination,  and  other  require- 
ments and  particulars. 
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of  the  powers  contained  in  sect.  202  of  statute 
18  &  19  Vict.  c.  120,  and  is  as  follows : 

Every  new  street  shall,  unless  the  Metropolitan  Board 
of  Works  otherwise  consent  in  writing,  have  at  the  least 
two  entrances  of  the  fnll  width  of  such  street,  and  shall 
be  open  from  the  ground  upwards. 

4.  The  said  proposed  street  or  road  extends 
from  a  point  in  the  HoUoway-road  in  a  westerly 
direction  to  certain  vacant  ground  belonging  to 
the  Tottenham  and  Hampstead  Junction  Railway, 
and  does  not  communicate  at  the  western  end 
with  any  other  road  or  approach,  and  there  is  a 
barrier  or  fence  at  the  said  western  end  thereof. 
The  said  street  or  road  and  the  manner  in  which  it 
is  proposed  to  be  laid  out  is  shown  on  the  plan 
marked  A  annexed  hereto,  which  is  to  be  taken  to 
form  part  of  this  case. 

6.  The  board  did  not  oonsent  in  writing  or 
otherwise  to  the  said  street  or  road  being  laid  out 
in  the  manner  mentioned  in  the  preceding 
paragraph. 

6.  On  the  part  of  the  respondents  it  was  con- 
tended: First,  that  sect.  9§  had  been  complied 
with,  and  that  the  said  section  does  not  require 
that  there  shall  be  two  entrances  to  roads  in  the 
metropolis.  That  the  aforesaid  bye-law  is  re- 
pagnant  to  the  laws  of  England  ;  and  fifthly,  that 
the  said  bye-law  was  bad  as  being  restrictive  of 
trade. 

I  dismissed  the  summons  subject  to  this  case. 
The  question  for  the  opinion  of  the  court  is  whether 
th3  above  decision  was  correct. 

Bvron  for  the  appellants. 
Poland  for  the  respondents. 

Geove,  J. — The  point  in  this  case  is  a  short  one. 
The  main  question  turns  upon  the  construction  of 
the  98th  section  of  25  &  26  Yict.  c.  102,  whether 
the  word  "or"  is  used  disjunctively  or  con- 
i'jinctively.  To  my  mind,  and  as  I  put  it  in 
the  argument,  it  was  intended  to  mean  "nor," 
that  is,  they  were  both  prohibited.  The  section 
runs  thus :  "  No  existing  road,  passage,  or  way 
being  of  a  less  width  than  forty  feet  shall  be  here- 
after formed  or  laid  out  for  building  as  a  street  for 
the  purposes  of  carriage  traflSc,  unless  such  road, 
passage,  or  way  be  widened  to  the  full  width  of 
xorty  feet,  the  measurement  of  the  width  of  such 
street  to  be  taken  half  on  either  side  of  the  road- 
way to  the  external  wall  or  part  of  the  houses  or 
buildings  erected  or  intended  to  be  erected  on 
each  side  thereof  ....  or  unless  such  streets 
respectively  shall  be  open  at  both  ends  from  the 
ground  upwards,  Ac."  Now  the  question  is  how 
ought  we  to  use  the  word  "  or  "  in  the  latter  part 
of  the  section.  "No  existing  road,  Ac,  unless 
such  road,  passage,  or  way  be  widened  to  the  full 
width  of  forty  feet,  Ac.,  or  unless  such  streets 
respectively  shall  be  open  at  both  ends."  It 
seems  to  me  that  the  real  sense  of  the  passage 
means  that  no  road  shall  be  allowed  unless  it  be 
of  the  width  specified  and  open  at  both  ends.  I 
think  the  conjecture  of  the  learned  counsel  for 
the  respondents  was,  if  I  may  use  the  expression, 
rather  far  fetched ;  that  was,  that  either  a  carriage 
road  or  footway  might  be  ever  so  narrow  if  it  was 
open  at  both  ends,  and  that  it  need  not  be  open  at 
both  ends  if  it  was  forty  feet  wide.  A  very 
narrow  street  could  hardly  be  more  salubrious 
than  a  broad  cul  de  sac.  I  think  we  are  not  doing 
in  this  case  what  we  have  refused  to  do  in  many 
oases,  that  is,  to  construe  the  Act  in  opposition  to 


the  meaning  of  the  words,  but  we  are  construing 
it  in  an  ordinary  grammatical  way.  "  Nor,"  when 
preceded  by  a  negative  sentence,  has  a  different 
meaning  to  what  it  has  when  preceded  by  an 
affirmative  one.  I  have  not  looked  specially,  or 
else  I  could  find  instances  in  Acts  of  Parliament 
and  in  well-known  writers,  where  the  word  does 
bear  this  meaning:  Suppose  I  were  to  say,  yon 
must  have  your  house  either  drained  or  venti- 
lated, that  would  clearly  be  an  alternative,  and 
yon  will  satisfy  the  conditions  if  the  house  is 
either  drained  or  ventilated.  But  suppose  I  say 
you  must  not  have  yonr  house  nndrained  nor  un- 
ventiiated,  that  plainly  means  that  your  house  must 
be  neither  nndrained  nor  nnventilated.  Hero 
in  this  statute  there  is  a  preceding  negative  sen- 
tence, and  according  to  the  example  I  have  given 
the  word  "  or "  is  disjunctive,  acd  must  be  read 
as  '*  nor."  I  do  not  think  I  am  straining  the 
language  of  the  section,  because  there  are  fre- 
quently cases  where  the  word  may  be  so  used,  and 
the  object  being  prohibition  coupled  with  "or," 
the  prohibition  applies  lo  both.  No  new  street 
shall  be  formed  or  laid  down  unless  it  be  widened 
to  the  specified  width  and  open  at  both  ends. 
That  being  my  opinion  on  the  construction  of  the 
section,  I  need  not  go  into  another  point  on  the 
question  of  the  bye-law,  and  it  is  unnecessary  to 
decide  that.  Therefore  our  judgment  must  be  for 
the  aopellant. 

Lopes,  J. — The  question  in  this  case  is,  which 
of  the  two  constructions  of  sect.  98  the  Legislature 
intended  to  apply  to  these  carriage-roads,whether 
they  should  be  of  a  certain  specified  width  and 
open  at  both  ends,  or  whether  it  is  sufficient  if 
they  are  either  of  the  specified  width  or  open  at 
both  ends.  I  was  inclined  to  think  that  we  ought 
to  adopt  the  strict  grammatical  meaning  of  the 
words  used,  and  hold  that  if  the  road  was  either 
of  the  necessary  width  or  open  at  both  ends  it 
would  satisfy  the  section.  T  do  not  desire  to 
enter  into  any  dissertation  on  grammar,  though 
I  cannot  but  think  that  it  theLegislature  intended 
to  express  that  they  would  have  used  words  that 
would  have  conveyed  their  intention  more  clearly. 
However,  I  have  looked  through  the  Act,  and 
considered  what  I  think  would  be  the  reasonable 
intention  of  the  Act,  and  I  agree  with  Grove,  J.  . 
that  the  Legislature  did  intend  that  the  road  must 
be  open  at  both  ends  and  of  the  width  of  forty 
feet.  Therefore  I  think  the  magistrate  was 
wrong,  and  this  case  should  bo  remitted  to  him. 

Solicitor  for  appellants,  B.  Ward. 
Solicitor  for  respondents,  A.  0.  Undenoood. 


Dec.  8  and  12, 1881. 

(Before  Grove,  Lopes,  aud  Bowen,  JJ.) 

Beg.  v.  The  Duke  op  Bedpokd  ;  The  Duo  or 
Bedpo&d  (app.)  V.  OvEBSEEBs  OF  St.  Paul's, 
Covent  Garden  (resps.).(a) 

Market  —  Tolls  —  Baieahiliiy  of  —  Appropriated 
portions  of  market — 8tailage—9  Geo.  4,  c  easiU. 

By  9  Qeo.  4,  c.  exiii,,  parts  of  a  market  granted  to 
the  appellant  by  a  charter  of  Oharles  11.  wen 
divided  into  stands,  which  were  exclusively 
appropriated  for  certain  defined  purposes,  cmd 
the  toUs  specified  in  a  schedule  to  the  Act  vsrs 
authorised  to  be  taken  from  the  persons  using 

(a)  Beported  by  W.  J.  Smith,  Esq.,  BarriBter«*-L«w. 
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tJiese  stands.  The  Act  also  authorised  the 
building  of  shops  and  warehouses.  Prior  to  the 
Act  the  market  had  been  open  and  without 
division,  and  tolls  were  taken  on  goods  exposed 
for  sale  anywhere  in  the  market. 

The  appella/nt  having  been  rated  in  respect  of  the 
tolls  derived  from  the  user  of  these  stands,  as 
tc-cW  as  in  respect  of  the  rents  he  received  from 
the  shops  and  certain  stands  which  he  let  by  the 
year,  admitted  his  liability  vn  rsBpect  of  these 
rents,  but  denied  it  in  respect  of  the  toUs. 

Held,  that,  as  since  the  Act  the  toUs  were  payable 
tn  respect  of  the  right  of  sale  within  certain 
defined  portions  of  the  market,  th&y  were  in  the 
nature  of  stdOage  tolls,  and  were  liahU  to  be 
rated. 

In  tiuB  case  a  rule  for  a  certiorari  had  been  ob- 
tained on  behalf  of  the  Duke  of  Bedford  to  bring 
np  an  order  of  the  Court  of  General  Assessment 
Sessions,  holden  under  and  by  virtue  of  the 
Valuation  (Metropolis)  Act  1869,  to  be  quashed 
for  insufficiency. 

The  order  of  the  Assessment  Seesions  had  been 
made  subject  to  the  following  case  stated  for  the 
opmion  of  the  Queen's  Bench  Division  :— 

1.  The  appellant  is  the  owner  of  the  freehold  of 
J^vent  Garden  Market,  and  also  of  the  streets 
™t  give  access  to  it,  viz.,  IKing-street,  James- 
fltreet,  Russell-street,  Tavistock-etreet,  South- 
ampton-street, and  Henrietta-street. 

2.  The  right  to  hold  a  market  in  Covent  Garden 
for  the  baying  and  selling  of  fruit,  flowers,  roots, 
and  herbs,  was  granted  under  Letters  Patent  in 
the  year  1661  by  His  late  Majesty  King  Charles  II. 
to  William  Earl  of  Bedford,  the  predecessor  in 
title  of  the  appellant,  and  an  Act  was  passed  in 
1813  (53  Geo.  3,  c.  Ixxi.)  for  further  regulating 
Covent  Garden  Market,  and  another  Act  in  1828 
(9  Geo.  4,  c.  cxiii.)  for  the  improvement  and  regula- 
tion of  the  said  market.  By  such  Charter  and 
the  said  Acts  of  Parliament,  the  right  to  take  and 
receive  various  tolls,  as  therein  specified,  was 
granted  to  the  predecessors  of  the  appellant. 

3.  From  the  date  of  such  Letters  Patent  down 
to  the  present  time,  the  appellant  and  his  prede- 
cessors in  title,  or  their  lessees,  have  held  such 
market,  and  received  the  market  tolls,  as  in  such 
Charter  and  Acts  are  specified. 

4.  Up  to  the  time  of  the  passing  of  the  Act  53 
Geo.  3,  c.  Ixxi.  the  toll  on  produce  brought  into  the 
market  had  been  payable  by  the  purchaser,  but 
in  consequence  of  its  inconvenience  this  practice 
was  abolished  by  the  5th  eection  of  the  said  Act, 
and  the  tolls  were  then  made  payable  by  the 
seller,  as  in  such  section  mentioned. 

5.  Although  the  market  is  open  and  business 
transacted  in  it  upon  every  day  in  the  week 
except  Sunday,  the  principal  market  days  are 
Tuesday,  Thursday,  and  Saturday.  Upon  the 
mornings,  however,  of  most  week  days  the  entire 
space  up  to  the  edges  of  the  foot  pavements  in 
front  of  the  houses  that  surround  the  market,  is 
filled  by  carts  and  waggons  bringing  produce  to 
the  market,  and  the  streets  leading  to  the  market 
are  also  occupied  by  them. 

6.  The  area  of  the  market  is  defined  by  the 
Letters  Patent,  and  extends  to  the  fronts  of  the 
houses  and  buildings  on  each  side,  including  the 
foot  pavement  and  roadways.  For  the  purpose 
of  defining  the  portions  of  the  roadways  to  be 
respectiyely  repaired  by  the  appellant  and  the 


parish  authorities,  a  line  or  course  of  pitohing 
stones  is  laid  in  the  carriage  way  about  2(nt.  from 
the  footway.  This  line  or  course  is  known  as  the 
Outer  Denter  Stone,  and  the  space  between  it  and 
the  pavement  is  kept  in  repair  by  the  parish 
authorities,  while  the  appellant  repairs  the  road- 
way upon  the  inner  side  of  the  said  Outer  Denter 
Stone.  This  arrangement  was  made  between  the 
Duke  and  the  parish  authorities  in  consequence  of 
the  user  by  the  pubhc  of  the  whole  of  the  said 
roadway  round  the  market  for  general  traffic 
when  not  occupied  by  market  waggons  or  carts» 
although  on  every  morning  and  on  market  days 
the  whole  of  the  roadway  is  used  for  the  purposei 
of  the  market. 

7.  Previously  to  the  passing  of  the  said  Act  of 
G«o.  4  the  market  was  conducted  in  the  open  air. 
The  present  buildings  were  erected  and  the 
original  open  area  broken  up  under  the  provisions 
of  that  Act  and  in  accordance  with  the  plan 
annexed  to  it,  and  for  the  reasons  therein  men- 
tioned. 

8.  Immediately  after  the  passing  of  the  said 
Act  the  present  buildings  were  erected  in  sub* 
stantially  the  same  manner  as  they  exist  at 
present.  The  roof,  however,  over  the  long  market 
was  not  erected  until  1875. 

The  central  avenue  is  mainly  devoted  to  shoDS, 
which  are  used  for  the  purpose  of  exposing  fruit, 
flowers,  and  vegetables,  and  selling  them  by  re- 
tail. Besides  the  shops  there  are  other  rooms  or 
buildings  used  principally  as  counting-houses  by 
the  salesmen  hereinuter  referred  to,  and  there 
are  cellars  which  are  occupied  as  store  rooms. 

9.  All  the  shops,  counting-houses,  buildings, 
cellars,  and  houses  in  the  market  are  let  on 
weekly  tenancies,  the  appellant  keeping  all  the 
buildings  in  repair,  and  paying  all  rates,  taxes, 
and  outgoings,  and  the  appellant  admits  his  lia- 
bility to  be  rated  for  all  such  rents  so  received 
after  deducting  necessary  expenses  and  out- 
goings. 

10.  It  was  agreed  between  the  respondents  and 
the  appellant  that  the  year  1879  afforded  a  fair 
criterion  of  the  receipts  and  expenditure  in  the 
market,  and  that  the  rate  should  be  assessed  on 
such  sums  as  the  court  should  determine  to  be 
rateable  on  the  basis  of  the  receipts  and  expendi- 
ture of  that  year. 

11.  In  the  year  1879  the  appellant  received  from 
the  market  for  rents  and  tolls  together  the  sum 
of  17,8052.,  against  which  the  expenses  of  the 
market  for  the  same  period  amounted  to  83462. 

12.  Out  of  the  sum  of  17,8052.  87472.  was  for 
rent  and  the  balance  of  90582.  was  for  market 
tolls  in  respect  of  which  the  appellant  claimed 
that  he  was  not  hable  to  be  rated.  He  also  alleged 
that  35002.  out  of  the  sum  of  83462.  expended  in 
the  market,  in  the  last  paragragh  mentioned,  was 
attributable  to  the  rent,  and  the  balance  of  484^2.  to 
the  market  tolls,  and  that  such  sum  of  35002. 
should  be  deducted  from  the  sum  of  87472.  re- 
ceived from  rents  to  arrive  at  a  sum  on  which  he 
was  liable  to  be  rated. 

13.  After  hearing  the  evidence  of  the  steward 
to  the  appellant,  and  after  hearing  the  argu- 
ment's of  counsel  for  him  and  for  the  respondents, 
the  court  gave  an  interiocutory  judgment,  holding 
that  the  tolls  in  question,  with  the  exception  here- 
inafter stated,  were  rateable,  as  it  considered 
that  they  were  levied  directly  in  connection  with 
the  enjoyment  of  an  apportioned  share  or  stand  in 
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the]  market  place»and  that  for  all  practioal  intents 
and  porposes  they  oonsutnted  part  of  the  prioe 
paid  for  the  use  of  such  space.  With  regara  to 
the  tolls  payable  in  that  part  of  the  market-plnce 
called  the  irmt  market,  the  Court  held  that,  as 
there  was  nothing  in  the  language  of  the  schedule 
relating  to  them  to  connect  them  necessarily  with 
any  stcmd  or  stall  in  the  market-place,  and  as  it 
was  provided  that  the  rent  payable  by  the  holder 
of  the  stand  was  to  be  in  addition  to  the  tolls 

Sreviousl;^  prescribed,  therefore  these  tolls   are 
istinguishable  from  the  others,  and  have  no  cor- 
poreal quality  and  were  not  rateable. 

It  was  then  agreed  that  Mr.  Petheram,  Q.G. 
should  determine  the  sums  on  which  the  assess- 
ments were  to  be  made  in  accordance  with  the 
interlocutory  judgment,  and  the  alternative 
figures  upon  which  the  assessments  were  to  be 
made  in  case  that  judgment  should  not  be  upheld, 
and  that  a  case  was  then  to  be  stated  by  the  Gourt 
of  Sessions  in  accordance  with  these  figures  for 
the  opinion  of  the  Queen's  Bench  Division. 

Mr.  Petheram,  Q.C.  then  proceeded  to  hear  evi- 
dence for  the  purpose  aforesaid,  and  afterwards 
made  the  following  report : 

The  total  yearly  inoome  received  by  the  appellant  from 
Coyent  Ch^en  Market  amounts  to  tiie  sum  of 
17,4481.  78.  lOd.,  and  that  snoh  sum  is  made  np  of  the 
f  oUowing : 

(1.)  SmnB  paid  and  received  for  rent  by  the  name  of 
rent  for  all  the  shops  and  offices  in  the  market,  the 
potato  stands,  the  yearly  cart  stands,  the  yearly  pitching 
stands,  the  cellars,  and  the  flower  stands,  amoonting  to 
8572Z.  7».  6d. 

(2.)  Sams  paid  and  received  for  waggons  and  carts  in  the 
stands  called  the  casnal  cart  stands  amounting  to  IbU, 

(8.)  Snms  received  from  carts  and  waggons  which,  for 
want  of  room,  cannot  be  brought  into  the  casnal  cart 
stands,  and  are  placed  in  the  nnoccnpied  part  of  the 
market,  but  whion  pay  at  the  same  rate  as  those  i/^hich 
are  placed  in  the  casnal  cart  stands,  8461. 

Note, — This  last  item  is  inserted  by  the  consent  of  the 
appellEmt  in  order  that  the  question  whetiier  these 
toUs  are  rateable  may  be  raised  in  the  Queen's  Bench. 

(4.)  Sums  received  for  tolls  according  to  tiie  potatoe 
schedule  for  potatoes  placed,  pitched,  exposed  for  sale, 
or  sold,  by  persons  in  stands,  of  which  such  persons  are 
not  the  holders,  5741. 

(5.)  Sums  received  as  tolls  according  to  the  fruit 
schedule,  for  produce  sold  in  the  market  oy  persons  who 
rent  shops  or  offices  in  the  fruit  market,  and  whose  rent 
is  included  in  item  No.  (1),  3707^  88.  7d, 

(6.)  Sums  received  on  sales  according  to  the  schedules 
for  produce  sold  in  the  market  bv  persons  who  rent 
nothing  in  it,  but  who  use  the  shelter  and  conyenience 
of  the  market-houses  for  the  purposes  of  their  trade, 
3594^.  lis.  9d, 

At  the  request  of  the  appellant  and  respondents  I  have 
heard  evidence  of  the  amount  of  the  expenditure  of  the 
appellant  with  reference  to  Covent  Garden  Market,  and  I 
find  that  such  expenditure  amounts  to  the  sum  of  50001., 
and  I  further  fina  that  of  such  sum  the  sum  of  20001.  is 
applicable  to  the  rental  of  85721.  Is.  6d.,  being  item  (1)  of 
this  report,  and  the  remaining  sum  of  80001.  to  the  tolls 
mentioned  in  the  remaining  items  thereof. 

A  proportionate  part  of  the  said  sum  of  50001.  is  to  be 
deducted  from  the  amount  of  rest  and  tolls  which  are 
ultimately  decided  to  be  rateable,  and  in  addition  thereto 
a  sum  of  750^.  for  tenants'  allowances,  and  48.  in  the 
poimd  upon  the  total  amount  of  the  rateable  value  of 
the  property.  In  arriying  at  the  amount  at  which  the 
property  is  to  be  rated  a  sum  for  statutables  will  also 
have  to  be  taken  into  account,  which  it  is  agreed  should 
be  20  per  cent,  on  the  rateable  value. 

14.  The  Oonrt  of  Sessions  made  an  order  in  ac- 
cordance with  these  findings,  snbject  to  the 
decision  of  the  Queen's  Bench  Division  npon  the 
case  to  be  stated  as  to  the  rateability  of  these  tolls. 

15.  The  appellant  has  appealed  against  the  said 


judgment  on  the  ground  that  the  whole  of  the 
sums  received  for  tolls  according  to  the  report  of 
Mr.  Petheram  should  be  exempt  from  the  rating, 
and  the  opinion  of  the  Queen's  Bench  Division  is 
desired  on  the  following  point,  viz. :  Are  any,  and 
if  so  which,  of  the  tolls  of  the  market  liable  to  be 
rated  ? 

(a)  If  the  court  should  be  of  opinion  that  the 
whole  of  the  tolls  are  liable  to  be  rated,  including 
the  sum  of  846L  disallowed  by  the  Court  of  Ses- 
sions, then  the  judgment  of  that  court  is  to  be 
amended  so  far  as  may  be  necessary  to  include  the 
said  sum  in  estimating  the  gross  and  net  rateable 
values  of  the  market. 

{b)  If  the  court  should  be  of  opinion  that  only 
the  tolls  found  to  be  rateable  by  the  Gourt  d 
Sessions  are  rateable,  then  the  judgment  of  that 
court  to  be  confirmed. 

(c)  If  the  court  should  be  of  opinion  that 
either  none  or  only  part  of  the  tolls  are  liable  to 
be  rated,  then  the  judgment  of  the  Court  of  Ses- 
sions is  to  be  amended  in  accordance  with  sach 
opinion. 

Holl,  Q.C.  and  OasHe  showed  cause.— The 
question  here  is,  whether  these  tolls  are  franchise 
tolls,  or  tolls  taken  in  respect  of  the  occupation 
of  the  land.  If  the  tolls  are  of  the  former  natore 
they  are  not  rateable;  if  of  the  latter,  they  are: 

Roberts  v.  Oversesra  of  Aylesbury,  1  E.  &  B.  423. 

I  submit  these  tolls  are  paid  in  respect  of  an  occu- 
pation of  the  soiL  At  conmion  law,  a  market  toll 
IS  payable  by  the  buyer  on  the  sale,  as  was  the 
case  here,  until  the  repealed  Act  of  Greo.  3  made 
the  tolls  payable  by  the  seller,  and  that  irrespective 
of  whether  the  goods  were  sold  or  not.  The  case 
of  The  Buhe  of  Bedford  v.  Emmet  (3  B.  &  Aid.  366) 
was  decided  under  this  repealed  Act;  the  Act 
said  that  such  tolls  were  to  be  token  from  any 
persons  who  should  pitch,  place,  or  expose  for 
sale,  within  any  part  of  the  market,  any  fruit, 
Ao,,  as  were  usuedly  taken  or  collected  within  the 
market ;  and  |it  wasiheld  that  those  tolls  were  more 
than  mere  market  tolls,  and  were  in  the  nature  of 
stallage  tolls.  From  the  judgments  in  this  ease 
it  seems  clear  that,  where,  through  an  arrangement 
of  the  market,  greater  convenience  is  gained  by 
the  sellers  of  goods,  the  tolls  pajrable  by  lihem 
are  not  mere  market  tolls.  In  Bex  v.  Btil 
(5  M.  &  S.  221)  the  tolls  were  held  to  be  part  of 
the  lord's  franchise,  because  the  sacks  of  com  on 
which  toll  was  tc^en  oould  be  set  down  in  any 
part  of  the  market,  and  no  particular  ground  was 
appropriated  to  them.  The  same  distinction  was 
the  ground  o^  the  decision  in  Reg.  v.  OowkU  (26 
L.  T.  Rep.  N.  S.  574;  L.  Rep.  7  Q.  B.  828).  In 
The  Mcvyor  of  Yarmotdh  ▼.  Qroom  (1  H.  &  0. 102) 
a  person  bringing  a  basket  into  a  market,  the  lid 
of  which  turned  back  so  as  to  form  a  stand,  was 
held  to  have  such  an  occupation  of  the  soil  as  to 
be  liable  for  stallage.  These  tolls,  too,  are  gi^ffl 
by  the  statute  9  Geo.  4,  o.  cxiii.  s.  21,  (a)  and 

(a)  9  Geo.  4,  c.  cxiii.  Sect.  21 :  And  be  it  further  enacted 
that  from  and  after  the  passing  of  this  Act  it  shall  te 
lawful  for  the  said  Duke,  his  neirs  or  assigns,  bW 
owners  of  the  said  market,  and  their  tenants  thereof,  to 
demand  and  take,  or  cause  to  be  demanded  and  takent  of 
and  from  all  and  every  person  and  persons  who  M^ 
place,  pitch,  expose  for  sale,  or  sell  within  the  sara 
market  any  fruit,  flowers,  vegetables,  roots,  or  herbs,  t" 
such  toll  or  tolls  as  at  the  time  of  the  passing  of  w 
before  recited  Act  of  the  53rd  year  of  the  reign  of  Hifl 
late  Majesty  King  George  the  Tnird  was  or  were  nsnaUy 
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therefore  are  B«femere  market  tolls.     They  also 
referred  to  Prince  ▼.  Lewis  (3  B.  &  0.  363). 

Qrantham,  Q.G.  and  Ooldney  in  support  of  the 
role. — Bating  depends  upon  oooapation,  and  it 
cannot  be  said  that  there  is  any  oooapation  of  the 
casnal  cart  stands.  No  rent  is  paid  in  respect  of 
them,  and  no  particnlar  stand  is  assigned  to  any 
particular  person ;  anyone  coming  with  a  cart  may 
go  there.  The  toll  is  payable  under  the  charter  of 
Charles  II.,  and  the  Act  in  no  way  alters  the  nature 
of  the  toll,  it  has  only  regulated  the  market  for  the 
greater  oonyenienoe  of  the  public.  Stallage  must 
be  paid  for  some  particular  portion  of  ground,  and 
what  the  judges  said  as  to  the  nature  of  the  tolls 
in  Duke  of  Bedford  ▼.  Brnmett  {uhi  9wp.)  was  in  no 
way  necessary  to  the  decision.  [Bowsn,  J. — The 
point  made  against  you  in  the  present  case  is,  that 
the  tolls  are  paid  not  in  respect  of  goods  sold  in 
the  market  generally,  but  in  respect  of  sale  in  a 
partioolar  part  of  the  market.]  The  toll  is  paid 
on  coming  into  the  market,  and  when  paid  the 
cart  goes  to  any  part  of  the  stand  that  happens  to 
be  vacant,  and  by  payment  of  the  toll  no  right  to 
any  definite  portion  is  gained.  [Groyb,  J. — No 
toll  attaches  until  the  g^)ds  are  exposed  for  sale 
on  a  stand,  according  to  the  schedule  of  the  Act.] 
It  is  conceded  that,  if  a  woman  came  into  the 
market  with  a  head  load,  she  only  pays  a  market 
toll ;  she  occupies  the  soil  just  the  same  as  a  cart 
does,  and  as  neither  have  any  particular  space 
appropriated  to  them  why  should  there  be  any 
distinction  in  the  kind  of  toll  they  pay  P  In  Bex 
▼.  BeU  (vhi  svf.)  the  sacks  brought  into  the 
market  occupied  the  soil,  yet  the  toll  was  held 
only  a  franchise  or  market  toll.  The  marking  out 
of  these  different  areas  was  not  intended  in  any 
way  to  limit  the  Duke*s  fiunchise,  but  was  only 
for  the  oonvenience  of  the  public  as  well  as  of  the 
sellers.  In  The  Mayor  of  Yarmovih  ▼.  Oroom  (32 
L.  J.  78,  Ex.),  Martm,  B.  says  :  "  It  misht  as  well 
be  said,  if  oxen  were  driven  to  a  market,  and  it 
were  possible  to  keep  them  stationary  on  one  spot, 
that  that  would  be  stallage  because  the  animals 
occupied  a  space  in  the  market.  That  would  not 
be  so."  That  case  decided  that  there  was  an 
exclusive  occupation  of  part  of  the  soil,  and  of 
course  that  was  rateable.  There  is  no  exclusive 
occupation  here.    In  Beg.  v.  The  Asseesmei/U  Oom* 

taken  or  ooUeoted  within  the  said  market,  or  was  or 
were  xusnally  payable  for  or  in  respect  of  the  same ;  and 
when  and  as  any  part  or  parts  of  the  said  market  shall 
be  altered  aooording  to  the  diyision  and  arrangement 
hereinbefore  anthorised  to  be  made,  it  shall  be  lawml  for 
the  said  Duke,  his  heirs  or  assigns,  being  Buoh.  owners 
aa  aforesaid,  and  their  tenants  of  the  said  market,  at  all 
times  thereof  to  demand  and  take,  or  canse  to  be  de- 
manded and  taken,  of  and  from  every  person  who  shall 
hold,  nse,  or  ooonpy  any  stand  in  snoh  part  or  parts  of 
the  said  market  respeotiyely  the  rent  or  snm  of  money 
mentioned  or  speoified  with  respect  to  snoh  stand  in  the 
sohedxde  to  this  Act,  and  of  azid  from  every  person  who 
shall  plaoe,  pitch,  expose  for  sale,  or  sell  within  snoh 

8 art  or  iMkrts  of  the  said  market  respectively,  any  fruit, 
owers,  ve^ptables,  roots,  or  herbs,  on  each  and  eveiy 
day  on  which  the  same  shall  be  so  placed,  pitched, 
exposed  for  sale  or  sold,  the  toll  or  tolls,  or  snm  or  sums 
of  money  mentioned  or  specified  with  respect  to  snoh 
part  or  parts  respectively  m  the  said  schednle,  and  thto 
this  provision  t(^ther  with  a  copy  of  the  schednle  of 
this  Act  shall  within  two  months  after  the  passing  at 
this  Act  be  painted  in  legible  characters,  and  pnt  np  and 
exposed  to  pnblic  view  in  some  conspicnons  part  oi  the 
said  market,  and  shall  from  time  to  tune  be  renewed  and 
replaced  when  and  as  often  as  the  same  shall  be  obli- 
tented  or  defaced. 


mdUee  of  St  Pancrae  (46  L.  J.  243,  M.  G.)  the 
erectiott  of  hoardings  upon  a  land  was  held  not  to 
make  a  man  an  occupier  of  the  land  and  liable  to  be 
rated ;  and  in  Beg.  v.  Morrish  (32  L.  J.  245,  M.  C.) 
a  portion  of  a  building  appropriated  to  a  person 
for  the  purpose'  of  selhng  refreshments  was  held 
not  to  give  him  such  an  exclusive  occupation  as 
rendered  him  liable  to  be  rated. 

Gbovb,  J.^The  question  in  this  case  is,  whether 
the  Duke  of  Bedford,  as  owner  of  Govent  Garden 
Market,  is  liable  to  be  rated  for  certain  sums  of 
money,  which  are  called  in  some  parts  of  the  Act 
by  which  the  payment  of  them  is  regulated,  rent, 
and  in  some  parts,  tolls.    The  market  was  origi- 
nally ^pranted  by  a  charter  of  Oharles  II.,  and  has 
been  since  regulated  by  two  Acts,  the  53  Geo.  3, 
which  has  been  repealed,  and  the  9  Geo,  4,  c.  cxiii. 
The  question  mainly,  and  I  am  inclined  to  think 
entirely,  depends  upon  the  latter  Act,  and  it  is 
substantially  this,  whether  the  fact  that  certain 
portions  of  the  market  are  appropriated  to  certain 
uses  makes  the  tolls  received  by  the  Duke  from 
the    persons    using    those    appropriated    places, 
liable  to  be  rated.    The  total  sum  derived  from 
the  market  is  17,448Z.,  and  of  this  amount  85722. 
is  received  as  rent,  and  it  is  admitted  that  this 
sum  is  liable  to  be  rated.    Of  the  balance  there  is 
a  sum  of    154L,  received  from  the   casual  cart 
stands,  which  it  is  contended  is  not  liable  to 
be  rated.    Then  there  is  a  sum  of  846L,  which  the 
assessment  committee  decided  was  not  liable  to  be 
rated,  but  which  it  has  been  left  to  us  to  det-er- 
mine.     There   are  also  sums  received  for  tolls 
according  to  the   potato   schedule,  for  potatoes 
pitched,  exposed  for  sale,  or  sold  by  persons  on 
the  stands,  of  which  sudi  persons  were  not  the 
holders,  the  sums  received  as  tolls,  according  to 
the  fruit  schedule,  for  produce  sold  in  the  market 
by  persons  who  rent  shops  or  offices  in  the  fruit 
market,  and  whose  rent  is  included  in  item  No. 
1,  3707Z.  8«.  7c2. ;  the  sums  received  on  sales,  ac- 
cording  to   the    schedules   for  produce  sold  in 
the  market  by  persons  who  rent  nothing  in  it, 
but  who  nse  the  shelter  and  convenience  of  the 
market-houses  for   the  purposes  of  their  trade, 
35942. 11«.  4d.    In  respect  of  all  these  the  Duke 
contends  he  is  not  liable  to  be  rated.    The  market 
was    originally  an   open  one,  but   the    Act   of 
Greo.    4    enabled    the    Duke    to    make   certain 
alterations  and  erect  certain  shops,   warehouses, 
&c.    I  will  not  go  through  the  details,  but  the 
result  is  this,  that  a  large  square  block  is  marked 
off,  leaving  an  unapnropriated  space  round  it,  and 
the  Act  provides  that  certain  portions  of  this 
square  block  shall  be  specifically  appropriated  for 
certain  purposes.  There  are  the  yearly  cart  stands, 
the  flower  stands,  and  the   potato   stands,  &c. 
The  carts  of  persons  engaged  in  different  branches 
of  the  trade  come  to  specific  stands  which  are 
appropriated  to  them,  though  no  particular  stand 
is  assigned  to  any  particular  person,  except  in  the 
case  of  the  yearly  cart  stands  which  are  let  to  annual 
tenants.     The  outer  portion  is   unappropriated, 
and  is  left  open  for  the  carts  which  cannot  find 
room  in  the  other  parts  of  the  market,  being  paid 
for  at  the  same  rate  as  the  others.    These  are  all 
let,  in  the  words  of  the  Act,  to  different  people  at 
such  yearly  or  other  rents  and  subject  to  such  tolls 
as  are  mentioned  in  the  schedule  to  the  Act.  There 
is  one  other  division,  the  casual  cart  stands,  which, 
though  appropriated  to  the  standing  of  carts  and 
waggons  in  which  fruit,  flowers,  and  vegetables 
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fihall  be  broncht  to  the  market  for  sale,  and 
exposed  for  sfJe,  are  not  let  to  any  particular 
person,    but    the   growers    of  market    produce 
are   to   have    the    preferablo  right  to  resort  to 
these  oasnal  stands.     The  clause  in  the  Act  on 
which  the  question  turns  is  the  twenty  -  first : 
"  And  be  it  fuither  enacted,  that  from  and  after 
the  passing  of  this  Act,  it  shall  be  lawful  for  the 
said  duke,  his  heirs  or  assigns,  being  owners  of 
the  said  market,  and  their  tenants  thereof,  to 
demand  and  take,  or  cause  to  be  demanded  and 
taken,  of  and  from  all  and  every  person  or  persons 
who  shall  place,  pitch,  expose  for  sale,  or  sell 
within  the  said  market  any  fruit,  flowers,  vege- 
tables, roots,  or  herbs,  all  such  toll  or  tolls  as  at 
the  time  of  the  passing  the  before-recited  Act 
(53  Geo.  3)  was  or  were  usually  taken  or  collected 
within  the  said  market,  or  was  or  were  usually  pay- 
able for  or  in  respect  of  the  same."  Nothing  in  this 
first  clause  affects  the  question  which  we  are  going 
to  give  judgment  upon,  though  it  might  be  of 
importance  if  we  were  going  to  give  judgment  as 
to  the  sum  of  846L  derived   from   tolls  for  the 
use  of  the  outer  portion  of    the  market.    The 
latter  part  of  the  section  is  the  important  ona 
It  says  :  "  And  when  and  as  any  part  or  parts  of 
the  said  market  shall  be  altered  according  to  the 
division  and  arrangement  herein  authorised  to  be 
made,  it  shall  be  lawful  for  the  said  Duke,  his  heirs 
or  assigns,  being  such  owners  as  aforesaid,  and 
their  tenants  of  the  said  market,   at  all   times 
thereafter  to  demand  and  take,  or  cause  to  be 
demanded  and  taken,  of  and  from  every  person 
who  shall  hold,  use,  and  occupy  any  stand  in  such 
part  or  parts  of  the  said  market  respectively,  the 
rent  or  sum  of  money  mentioned  or  specified  with 
respect  to  such  stand  in  the  schedule  to  this  Act, 
ana  of  and  from  every  person  who  shall  place, 
pitch,  expose  for  sale,  or  sell  within  such  part  or 
parts  of  the  said  market  respectively  any  fruit, 
flowers,  vegetables,  roots  or  herbs  on  each  and  every 
day  the  same  shall  be  so  placed,  pitched,  exposed 
for  sale  or  sold,  the  toll  or  tolls,  or  sum  or  sums  of 
money  mentioned  or  specified  with  respect  to  such 
part  or  parts  respectively  in  the  said  schedule,'*  &o. 
The  first  part  of  the  section  gives  the  power  tu 
take  the  same  toll  as  before  until  the  alteration  of 
the  market  is  completed,  then  the  second  part 
authorises    the   specific  tolls  mentioned  in  the 
schedule  as  soon  as  the  market  has  been  altered. 
A  diflerent  arrangement  of  the  market  has  been 
made,    and    diflerent    tolls   are    authorised     to 
be  levied ;  e.g,.  Is,  per  wageon  is  to  be  levied  for  the 
use  of  the  casual  cart  stands,  and  different  tolls 
for  the  use  of  the  flower  stands  and  the  fruit 
market.    When  the  yearly  cart  stands  are  men- 
tioned  the  word  **  rent  "  is  used  and  Is.  per  sauare 
foot  per  annum  is  to  be  levied  for  the  use  of  them. 
Thus  there  are  provisions  in  the  schedule  for  two 
classes  of  cases ;  one  let  by  the  year  for  which 
rent  is  paid,  the  other  where  payment  is  made 
on  entering  the  market  of  a  toll  varying  with  the 
contents  of  the  cart.    Then  the  question  arises,  as 
these  parts  are  specifically  appropriated  in  the  Act 
and  tolls  are  payable  by  different  classes  of  per- 
sons for  their  use,  are  the  tolls  not  liable  to  be 
rated  P    I  am  of  opinion  that  thev  are,  and  that 
the  value  of  the  ground  in  the  hanas  of  the  Duke 
of  Bedford  has  been  enhanced  by  this  appropria- 
tion.   The  tolls  here  originally  appear  to  nave 
been  paid  by  the  purchaser  and  were  paid  on  the 
Bale.    The  origin  of  the  toll  appears,  according  to 


Gomyn's  Digest,  to  have  been  a  sum  paid  to  the 
lord  for  witnessing  the  sale ;  and  at  common  law 
this  was  payable  by  the  purchaser,  but  by  custom 
it  was  payable  on  all  goods  brought  into  the 
market.  If  goods  are  simply  brought  into  a 
generiJ  market  in  which  no  specific  ^aoe  is  ap- 
propriated to  particular  goods,  then  the  toll  levied 
18  in  the  nature  of  a  franchise  toll ;  and  though  of 
course  the  persons  who  bring  them  do  make  a 
certain  use  of  the  soil,  it  is  not  such  a  use  as  that 
the  toll  is  considered  to  arise  from  the  oocupation 
of  the  soil,  and  therefore  they  are  not  rateable. 
That  is  decided  in  The  Mayor  of  London  v.  6t 
Sepulchre  [ubi  sup.).  No  doubt,  as  Blackburn,  J. 
there  says,  the  distinction  is  fine.  The  soil  may 
be  as  much  used,  and  there  might  even  be  a  cus- 
tom to  bring  a  donkey  or  a  cart  into  a  market,  yet 
if  there  were  no  standing  room  assigned  to  it  the 
toll  would  still  be  part  of  the  lord's  franchise  and 
not  rateable.  But  in  every  case  where  a  specific 
place  is  attributed  to  the  sale  of  particular  goods, 
there  the  toll  is  in  the  nature  of  stallage,  though 
no  stall  be  in  fact  erected,  and  it  is  rateable.  T£kt 
will  be  found  to  be  the  distinction  in  all  the  cases. 
"  Stallage  "  is  defined  in  Gomyn's  Digest  as  **  a 
duty  for  the  libertv  of  having  stalls  in  a  fair  or 
market."  But  stallage  was  payable  in  respect  of 
other  matters.  For  example,  the  same  authority 
says  that  "the  owner  of  a  house  next  to  a  fair 
or  market  cannot  open  his  shop  for  selling  in  a 
market  without  payment  of  stallage ;  for,  if  he 
takes  the  benefit  of  a  market,  he  ought  to  pay  the 
duties  there."  There  are  several  oases  also 
which  show  that  stallage  is  payable  though  no 
stall  be  erected.  In  The  Duke  af  Bedford  v. 
Emmett  {ubi  sup.)  it  was  held,  in  a  cose  much  the 
same  as  the  present,  that,  where  a  toll  was  taken 
from  all  persons  who  should  plaoe,  pitch,  or  ex- 
pose for  sale,  in  any  part  of  the  market,  the 
toll  was  more  than  a  mere  market  toll,  and  was  ia 
the  nature  of  a  stallage  toll.  The  judfsrmenks  in 
that  case  appear  to  me  to  be  important,  for  ^ey 
seem  dearly  to  indicate  that,  where  on  advantage 
is  reserved  to  the  seller  through  certain  space 
being  appropriated  in  the  market,  the  toll  levied 
is  not  a  mere  market  or  franchise  toU.  The 
case  of  The  Mayor  of  Qreat  Yarmouth  v.  Qroo» 
{ubi  sup,)  goes  further,  and  decides  that  stallage 
is  payable  though  nothing  which  in  the  ordinary 
use  of  language  could  be  called  a  stall  is  made 
use  of.  That  vras  the  case  in  which  a  basket, 
having  a  lid  which  turned  bock  so  as  to  form  a 
stand  or  table  whereon  provisions  were  exposed 
for  sale,  was  brought  into  a  market,  and  stallage 
was  decided  to  be  payable.  Nothing  was  rented, 
and  no  piece  of  ground  was  appropriated.  What 
we  have  to  consider  in  this  case  is  the  difference  be- 
tween a  payment  in  the  nature  of  stallage  and  a 
toll  in  respect  of  the  right  to  enter  a  market.  I 
am  not  acquainted  with  any  case  which  con- 
travenes the  rule  that,  although  a  person  may 
enter  a  market,  and  may  move  f^out  with  baskets, 
or  even  with  a  donkey  which  may  do  injury  to 
the  soil,  yet,  if  no  defined  place  is  marked  out  to 
which  that  person  is  to  go,  the  toll  taken  is  only  a 
market  toll,  but  if  a  fixed  Jand  defined  plaoe  is 
marked  out,  then  the  toll  is  in  the  nature  of 
stallage.  In  the  present  case  I  find  fixed  and 
defined  places  to  which  persons  are  to  resort  for 
fixed  and  definite  purpoees;  and  thongh  it  is 
true  they  may  go,  by  permission  of  the  lord,  to 
other  parts  of  the  market  if  nnoocupied,  that  is 
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only  to  be  done  by  leave,  and  is  in  order  to  pre- 
vent any  part  of  the  market  from  lying  idle.  In 
one  case,  that  of  the  toll  for  frnit,  the  question 
seemed  to  differ  rather,  and  at  first  sieht  I 
tbonght  that  it  was  in  favonr  of  Mr.  Granuiam*B 
content  ion ;  but  clause  11,  when  attentively  con- 
sidered, shows,  I  think,  that  the  toll  is  payable 
for  the  user  of  a  definite  portion  of  the  market. 
For  it  says  that  it  shall  be  lawful  for  any  person 
CO  place,  pitoh,  and  expose  for  sale,  or  sell,  any 
fruit,  &o,f  on  any  of  such  stands~i.d.,  stands  in 
the  fruit  market — which  shall  not  be  let,  such 
person  paying  in  respect  of  such  placing,  pitching, 
exposing  for  sale,  or  selling,  the  toll  or  tolls,  or 
sum  or  sums  of  money  mentioned  or  specified  in 
that  behalf  in  the  schedule  to  this  Act.  If  we 
look  to  the  schedule  we  find  the  amount  of  the 
toll  is  fixed  by  the  quantity  of  the  fruit,  &o,, 
which  is  exposed  for  sale.  A  person  who  is 
the  holder  of  a  stands  pays  in  addition  a 
rental  of  la,  per  square  foot  per  annum. 
So  that  it  is  much  the  same  as  the  case  of  the 
other  stands — when  not  occupied  others  are 
allowed  to  make  use  of  them.  They  still  tsll 
within  the  line  of  demarcation  that  they  are 
payable  in  respect  o£  the  appropriation  of  a  par- 
ticular portion  of  the  market.  The  market 
benefite  by  having  these  particular  portions  ap- 
propriated, and  the  tolls  paid  in  respect  of  the 
occupation  of  these  appropriated  portions  are 
in  the  nature  of  stallage  tolls.  And  whether  a 
stall  or  particular  space  is  assigned  to  a  single 
person,  or  whether  an  area  is  assigned  to  a 
DumbOT  of  holders,  they  get  the  benefit  of  the 
assignment  of  this  area,  and  the  tolls  they  pay 
are  liable  to  be  rated.  With  regard  to  the  846Z., 
the  tolls  derived  from  the  unappropriated  space, 
I  have  very  great  doubts,  and  it  I  decided  it  now 
my  views  might  be  in  conflict  with  the  majority  of 
the  court.  I  do  not  however  think  that  we  have 
sufficient  materials  on  which  to  decide  this  part  of 
the  case.  It  may  be  that  the  tolls  taken  are  as 
much  in  respect  of  a  defined  area  as  are  those 
on  the  rest  of  the  market,  or  it  may  be  that  carts 
are  only  allowed  just  to  come  and  go.  I  think 
that  there  should  be  a  further  finding  on  the  facts 
before  I  give  judgment  upon  it. 

Lopes,  J.-^ln  this  case  the  facts  have  been  so 
fully  gone  into  by  my  brother  Ghrove  that  it  is 
unnecessary  for  me  to  recapitulate  them.  The 
question  depends  upon  the  2ist  section  of  the  Act 
of  Geo.  4,  and  the  schedule  to  the  Act.  It  is 
quite  clear  that  tolls  on  articles  brought  into  a 
market  are  franchise  tolls,  and  are  not  rateable ; 
it  is  equally  clear  that  tolls  paid  in  respect  of 
some  user  of  the  soil,  being  in  the  nature  of 
stallage  tolls,  are  rateable.  The  question,  there- 
fore, comes  to  this,  does  this  section  make  the  tolls 
payable  tolls  in  respect  of  the  use  of  the  soil  or 
not  ?  I  think  that  it  does.  Before  the  Act  tolls 
were  taken  on  goods  brought  into  any  parh  of  the 
market  for  sale.  There  was  no  division  of  the 
market ;  but,  after  the  Act  hod  divided  the  market, 
the  section  I  have  named  converted  the  tolls  into 
tolls  payable  for  the  use  of  some  definite  portion 
of  the  soil.  If  so,  they  are  stallage  tolls,  and  are 
rateable.  With  regard  to  the  tolls  taken  in  the 
unappropriated  part  of  the  market,  if  I  had  to 
decide  tne  question  now,  I  do  not  think  I  should 
adopt  the  same  view  as  my  brother  Grove ;  but  I 
shall  reserve  my  judgment  until  the  facte  are  fully 
found. 
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BowEN,  J. — I  am  of  the  same  opinion.  Is  the 
effect  of  the  Act  to  change  the  then  existing  tolls 
into  tolls  pa3^ble  to  the  Duke  of  Bedford  in  re- 
spect of  some  user  of  the  soil  beyond  that  occa- 
sroned  by  a  mere  entry  into  the  market?  At 
common  law  a  market  is  created  bv  the  King's 

frant,  and  is  firee  from  toll  unless  toll  is  granted, 
t  was  generally  granted  to  the  lord  of  the  mpirket 
in  consideration  of  the  convenience  he  supplied  in 
the  person  of  a  clerk  who  witnessed  the  transac- 
tion of  sale.  A  sale  in  market  overt  was  a  most 
imi)ortanjb  matter,  as  the  property  in  goods  passed 
by  it,  and  accordingly  officers  were  appointed  by 
the  lord  to  witness  the  sale,  and  fees  were  paid  to 
him  on  the  lord's  account.  There  was  another 
kind  of  toll  called  stallage  which  was  paid  in  re- 
spect of  standing  room  m  the  market;  pickage 
was  paid  in  respect  of  the  right  of  making  holes 
in  the  soil  for  making  a  stall  more  convenient. 
Are  these  tolls  in  question  payable  in  respect  of  the 
sale  or  purchase  of  goods  brought  into  the  market ; 
or  are  they,  whether  called  rent  or  not,  for  some 
use  of  the  soil  which  the  vendors  enjoy  over  other 
members  of  the  public  P  The  true  test  is,  has  a 
man  any  occupation  beyond  what  the  general 
public  has  P  I  will  not  go  through  the  cases,  but 
the  case  of  The  Mayor  of  Great  Yarmouth  v. 
Oroom  {uhi  sup.)  shows  how  a  case  may  fall  on  one 
side  of  the  line  or  the  other.  Bex  v.  BeU  {uhi  sup,) 
decided  that,  where  a  sack  is  brought  into  a 
market,  there  is  no  occupation  of  the  soil,  and  the 
toll  is  a  franchise  toll;  but,  in  Qroom^s  case,  a 
basket  was  brought  in  which  folded  back  so 
as  to  form  a  stand,  and  it  was  held  there  was 
an  occupation  of  the  soil,  and  stallage  was 
pajrable.  In  Austin  v.  Widthred  (WiUes  iKp.  623) 
it  IS  pointed  out  that,  though  every  person  has  a 
right  to  take  his  goods  into  a  market,  he  has  no 
ripht  to  erect  a  table  there.  This  is  important 
with  respect  to  the  bringing  of  waggons  into  a 
market ;  for  though,  by  custom,  a  man  may  bring 
a  waggon  into  a  market  for  the  sale  of  goods,  he  will 
have  to  pay  stallage ;  for  there  is  no  difference  in 
this  respect  between  bringing  a  table  and  bringing 
a  wagGTon.  These  tolls  are  not  the  same  as  they  were 
before  the  Act,  because  the  Act  does  something  to 
them ;  neither  are  they  strictly  stallage  tolls ;  but 
has  not  the  Act  operated  to  create  tolls,  payable  in 
respect  of  the  occupation  of  the  land,  in  the  nature 
of  stallage  tolls  P  By  the  former  Act,  nothing  was 
done  but  to  give  the  Duke  the  power  to  collect 
them,  and  to  enact  that  they  should  be  paid  by 
the  seller  instead  of  by  the  buyer.  But  the  later 
Act  no  longer  leaves  the  tolls  as  they  were.  As 
soon  as  the  market  is  divided,  then  the  statute 
creates  tolls  no  longer  payable  in  respect  of  mere 
entry  or  sale  within  the  market,  but  in  respect  of  a 
sale  within  a  definite  portion  of  the  market.  The 
public  and  the  vendors  get  something  more  than 
/  they  had  before ;  and  there  is  nothing  unreason- 
able in  holding  these  payments  to  be  made  in 
respect  of  more  convenient  use  of  the  soil,  and  as 
being  in  the  nature  of  stallage,  and  therefore 
liable  to  be  rated.  As  to  the  unappropriated 
portion  of  the  market,  if  I  have  to  decide  the  case 
now,  I  am  not  sure  but  that  thev  are  of  the  same 
nature,  for  the  waggons  going  there  have  ground 
allotted  to  them  :  but  I  quite  agree  that  it  will  be 
more  convenient  to  wait  until  the  exact  facts  are 
determined. 

[Note. — It   appearing  subsequently  that  there 
might  be  difficulty  in  sending  the  case  back  for 
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the  farther  facts  to  be  found,  the  Court,  with 
hesitation,  gave  judgment,  holding  that  the  tolls 
received  in  respect  m  the  unappropriated  part  of 
the  market  were  liable  to  be  rated.] 

Solicitor  for  the  appellant,  Jennings* 
Solicitor  for  the  respondents,  /.  £.  Bourne. 


Friday,  Nov.  25, 1881. 

(Before  Dbnhan  and  Bowek,  JJ.) 

NuTH  V.  Tampldt.  (a) 

Parliament  —  Borottgh  vote  —  Lodger  claim  — 
Declaration — Evidence  in  ewpport  of  daim — 
Fanliamentary  and  Mrmidpal  Registration  Act 
1878  (41  ^  42  Vid.  c.  26),  s.  23— Representation 
of  the  People  Act  1867  (30  ^  31  Vict.  c.  102), 
S.4. 

The  a/ppellcmt  daimedfor  the  first  time,  under  sect. 
4  of  the  Representation  of  the  People  Act  1867 
(30  Sr  31  Vict.  c.  102),  to  ha/oe  his  name  inserted 
in  the  list  of  lodger  voters  for  the  borough  ofM., 
and  made  his  claim  in  the  form  provided  by  41  ^ 
42  Vict.  c.  26,  Form  H  2,  with  the  declaration 
referred  to  in  sect.  23  of  that  statute  (Parlto- 
mentary  and  Municipal  Registration  Act  1878). 
No  further  evidence  was  offered  in  support  of  the 
daxm. 

Held  {reversing  the  decision  of  the  revising  harrister), 
that  sect.  23  o/41  ^  42  Vict.  c.  26  applied,  and 
that  the  claim  must  he  allowed. 

Case    stated  by  the  revising  barrister  for  the 
borough  of  Marylebone. 

1.  ^e  appellant  claimed  under  the  4th  section 
of  the  Bepresentation  of  the  People  Act  1867  to 
have  his  name  inserted  in  the  list  of  voters  of  the 
borouffh  of  Marylebono  as  a  lodger  in  the  form  pro- 
vided by  the  statute  (41  &  42  Vict.  o.  26,  Form  H., 
No.  2)  in  the  schedule  thereto,  and  the  claim  was 
duly  witnessed. 

2.  The  claim  was  duly  published  by  the  over- 
seers in  the  list  of  lodger  claimants. 

3.  The  appellant  did  not  appear  personally  in 
support  of  his  claim,  nor  was  evidence  of  any  kind 
rendered  in  support  of  it. 

4.  No  formal  objection  in  writing  to  the  claim 
was  made  under  the  provisions  of  the  39th  section  of 
the  Act  (6^7  Yict.  o.  18)  by  or  on  behalf  of  any 
person  whose  name  was  on  the  list  of  voters  for 
the  borough. 

5.  It  was  contended  on  behalf  of  the  appellant 
that  the  23rd  section  of  the  Act  (41  &  42  Yict.  a 
26)  applied  to  all  lodger  claimants,  as  well  to  those 
who  ctEum  in  respect  of  lodgings  for  the  first  time 
under  sect.  4  of  the  Bepresentation  of  the  People 
Act  1867,  as  to  those  who,  being  alreadv  on  the 
list  of  parliamentary  voters  in  respect  of  lodgings, 
claim  to  be  placed  on  the  list  of  voters  under  the 
22nd  section  of  the  Parliamentary  and  Municipal 
Begistration  Act  1878  in  respect  of  the  same 
lodgings  as  those  claimed  for,  and  that  the  appel- 
lant was  entitled  to  have  his  name  inserted  in  the 
list  of  voters  of  the  borough  of  Marvlebone  as  a 
lodger  without  any  further  eviaence  being 
adduced  in  support  of  his  claim  other  than  that 
fhmished  by  the  declaration. 

6.  The revisingbarrister  decided  that  the  23rd 
section  (41  &  42  Vict,  c  26)  did  not  apply  to  the 
case  of  persons  claiming  only  under  tne  4th  sec- 
tion  of  the  Bepresentation  of  the  People  Act  1867, 
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and  not  under  the  22nd  section  of  the  Parlia- 
mentary and  Municipal  Begistration  Act  1878,  to 
be  placed  on  the  list  of  voters  as  lodgers,  and  that 
it  was  necessary  for  a  person  so  claiming,  whetiher 
objected  to  or  not»  to  appear,  either  hiniself  or  fay 
his  agent,  and  to  produce  evidence  in  support  of 
his  claim  other  than  that  (if  any)  afforded  bv  the 
dedaration,  and  he  accordingly  disaUowed  the 
claim  of  the  appellant. 

Bompas,  Q.G.,  for  appellant,  contended  that  the 
application  of  41  Ai  4Q  Yict.  c.  26,  s.  23,  was 
general,  and  that  the  declaration  was  primdfaeie 
sufficient  evidence  in  support  of  new  lodger  claims 
as  well  as  old. 

E.  Clarke,  Q.G.,  for  the  respondent,  contra,  re- 
lied on  the  judgments  of  Lord  Coleridge,  C.J. 
and  Denman,  J.  in  Pickard  v.  Baylis  (41  L.  T. 
Bep.  N.  S.  509 ;  L.  Bep.  5  0.  P.  Div.  235). 

Denman,  J.,  after  stating  the  focts,  delivered 
judgment  as  follows : — It  was  contended  on  behalf 
of  the  claimant  that  sect  23  of  41  &  42  Yiot.  a  26, 
applied  to  all  lodger  claimants,  that  is  to  say,  to 
those  who  claimed  for  the  first  time  as  well  as 
those  who  were  already  on  the  list  of  lodger 
claimants  under  sect.  24  of  the  Act  of  1868 ;  uid 
that  the  claimant  was  entitled  to  have  his^  name 
inserted  as  a  lodger  without  any  further  evidence 
being  adduced  in  support  of  his  claim,  other  than 
that  afibrded  by  the  declaration  mentioned  in  the 
Act.     That  is  the  sole  question  in  the  oaae— 
whether,  under  sect.  23  of  41  &  42  Yict.  c.  26,  the 
declaration  is  sufficient  to  support  this  claim  with- 
out any  other  evidence.   The  words  of  that  seotion 
are  applicable  to  such  a  case  as  this.   It  is  enacted 
that  in  the  case  of  a  person  claiming  to  vote  as  a 
lodger  the  declaration  annexed  to  his  notice  shall, 
for   the   purposes   of  revision,  be  primd  fa^ 
evidence  of  registration.     The  contention  on  the 
other  side  was,  that  sect.  23  did  not  apply  to  those 
who  claimed  only  under  sect.  4  of  the  Bepresenta- 
tion of  the  People  Act  1867,  and  not  under  sect.  22 
of  41  &  42  Yict.  c.  26,  and  so  the  revising  banister 
decided.  The  barrister  must  undoubtedly,  I  think, 
have  been  influenced  in  giving  his  decision  by  a 
notion  that  certain  dicta  or  reasons  given  by 
myself  and  by  Lord  Coleridge,  G. J.  in  Pickard  j. 
Ba/yUs  (ubi  sup,)  wore  binding  authorities  in  fiavoor 
of  me  view  that  the  23rd  section  did  not  apply  to 
the  case  of  new  lodger  chums.    Now  I  most  oan- 
fees  that,  at  the  time  when  the  case  of  Piekard  v. 
Baylis  was  argued,  I  did  entertain  a  somewhat 
strong  opinion,  owing   to  the   juxtapoaition  of 
the  clauses,  and  looking  at  sect.  23  as  immediately 
follofrine  upon  sect.  22  (which  relates  only  to  da 
lodger  daims),  and  seeing  also  that  sect.  23  wis 
between  that  seotion  and  the  next,  which  is  one 
dealing  with  persons  already  on  the  list,  that  sect 
23  was  to  be  construed  in  a  qualified  sense,  and 
was  only  applicable  to  the  case  of  old  claimants 
and  not  to  that  of  new  claimants.    But,  according 
to  the  best  of  my  recollection,  I  desired  to  abstain 
from  saying  anything  which  would  leave  it  open  to 
be  said  hereafter  that  I  gave  a  decision  on  the 
point.    I  did  not  feel  at  that  time  that  we  had  had 
that  particular  point  raised  in  the  case.  H I  recol- 
lect rightly,  it  was  started  rather  hx)m  the  bench 
than  m>m  counsel.    I  did  feel  that  we  had  not 
then  had  it  suffidentlv  discussed  to  rule  on  it  one 
way  or  the  other,  and  it  is  quite  dear  that  my 
brother  Lindley,  who  was  then  a  member  of  the 
court,  expressed  quite  as  strong  an  opinion  in  the 
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other  direction  as  that  which  I  expressed  in  favoar 
of  the  contention  limiting  sect.  23  as  I  have  said. 
However,  nothing  was  said  in  that  case,  as  it 
appears  to  me,  and  no  snch  judgment  was  given, 
as  to  prevent  the  conrt  approaching  the  point 
now  as  a  totally  new  one.  Havinsr  heard  it  f  ally 
argaed  out,  and  every  dause  that  can  bear  upon  it 
having  been  called  to  our  attention,  I  must  confess 
that  my  opinion  now  is  that  the  view  taken  bv 
Lindley,  J.  of  the  applicabiliiy  of  that  clause  to  such 
a  case  as  this  was  the  sounder  view,  and  that  my 
dictum  in  support  of  the  contrary  view  was  wrong. 
Now  I  do  not  intend  to  go  elaborately  into  the 
case,  because  it  seems  to  me  to  turn  upon  a  very 
few  considerations  indeed.  In  sect.  23  the  words 
are  very  strong  and  very  comprehensive,  and  it 
certainly  is  a  right  doctrine  to  apply  to  the  con- 
sideration of  all  Acts  of  Parliament,  that,  unless 
there  is  the  gravest  reason  for  it,  the  courts  ought 
not  to  import  words  into  an  Act  of  Parliament 
either  by  way  of  extension  or  by  way  of  limitation, 
different  Irom,  or  in  excess  of,  or  in  diminution 
of,  the  words  of  the  Act.  Primd  facie  plain 
English  ought  to  be  construed  accoroing  to  its 
plain  meaning,  and  no  such  limitation  or  qualifi- 
cation ought  to  be  imposed  on  it.  Now  sect.  23 
is  as  large  as  possible*  *'  In  the  case  of  a  person 
claiming  to  vote  as  a  lodger  the  declaration 
annexed  to  his  notice  of  claim  shall,  for  the  Pi^r- 
poses  of  revision,  be  primd  fade  evidence  of  his 
qualification."  It  has  been  argued  that  it  is 
highly  improbable  that  the  Legislature  should 
have  intended  the  section  to  apply  to  a  new  lodj^er 
for  several  reasons,  the  most  forcible  of  which 
appeared  to  me  to  be  this,  that  it  would  give  the 
new  claimant  as  a  lodger  an  advantage  which 
other  new  claimants  do  not  possess.  I  think  that 
argument  has  been  met  by  some  of  the  obser- 
vations which  have  been  made  in  the  course  of 
the  case ;  and  looking  at  the  whole  of  the  enact- 
ments I  do  not  see  that  it  is  at  all  clear  that  this 
lodger — who  is  bound  to  make  bis  claim  in  a  very 
specific  form,  who  is  bound  to  insert  a  quantity 
of  matters  with  great  minuteness  so  that  the 
persons  concemea  may  know  whether  he  is  a 
proper  claimant  or  not,  who  is  bound  to  have  a 
witness  stating  (subject  to  penalties)  the  fact  that 
he  is  the  person  he  purports  to  be — has  in  reality 
such  an  advantage.  Taking  all  those  consi- 
derations together,  it  appears  by  no  means  a 
strong  argument  merely  to  state  that  the  new 
lodger  is  put  in  a  better  position  than  other 
persons  for  the  purpose  of  obtaining  the  franchise. 
That  argument,  therefore,  seems  to  me  to  fail. 
But  there  is  a  stronger  argument  than  that  on  the 
other  side,  which  arose  from  observations  made 
in  the  course  of  the  argument ;  i.e,,  that  if  we  put 
that  limited  construction  on  sect.  23,  we  should 
at  once  be  construing  language,  entirely  identical 
in  two  different  sections,  only  separated  by 
one  intervening  section,  in  two  totally  different 
senses.  Now  that  I  think  would  be  a  very 
dangerous  thing  to  do  in  the  absence  of  the  most 
cogent  reason  for  so  doing.  Sect.  25,  which  it  is 
admitted  applies  both  to  new  claims  and  to  old 
claims,  uses  the  expression  *'  in  respect  of  a  claim 
to  vote  as  a  lodger,"  and  the  expression  in  sect. 
23  is,  "  in  the  case  of  a  person  claiming  to  vote  as 
a  lodger."  It  is.  admitted  that  sect.  25  applies  to 
both  old  and  new  claims.  Sect.  23  primd  facie 
applies  to  both ;  and  yet  we  are  asked  to  put  a 
limited  construction  on  sect.  23,  on  a  speculative 


view  that  it  is  unlikely  that  the  Legislature  would 
have  intended  to  be  more  or  less  generous  to  one 
class  of  voters  than  to  another.  I  think  no 
sufficient  grounds  have  been  brought  forward  for 
us  to  adopt  that  mode  of  construing  the  clause, 
which  on  the  face  of  it  ia  clear.  The  Act  can  be 
interpreted  throughout  without  any  real  or  serious 
difficulty,  looking  at  the  safeguards  that  are 
enacted,  by  putting  the  proper  construction  on 
the  words ;  and  that  being  so,  I  think  the  appeal 
here  ought  to  succeed,  and  that  the  appellant  is 
entitled  to  the  franchise. 

BowEN,  J. — I  am  of  the  same  opinion.  The 
words  of  the  section  here  seem  to  me  to  be  as  clear 
as  daylight,  and  the  only  thing  that  at  all  made 
me  pause  about  the  decision  is  the  fact  of  the 
opinion  expressed  by  Lord  Coleridge  positively, 
and  by  my  brother  Denman  with  some  reservation, 
in  favour  of  Mr.  Clarke's  contention  in  the  case  of 
Fickard  v.  Baylis  (u&i  eup,).  But  for  the  language 
used  in  that  case  I  should  have  entertained  the 
clearest  opinion  here ;  and  my  opinion  is  certainly 
not  at  all  weakened  by  the  fact  that  Denman,  J., 
who  has  now  heard  this  case  argued  twice,  after 
mature  consideration  thinks  that  the  view  which 
Mr.  Clarke  contends  for  cannot  be  adopted,  and 
that  his  own  previous  impression,  if  it  was  an  im- 
pression, in  that  direction  ought  no  longer  to  be 
adhered  to.  Therefore,  though  there  remains  the 
authority  of  Lord  Coleridge,  which  is  the  authority 
of  a  judge  who  has  had  considerable  experience  of 
election  law,  vet  I  must  say  I  am  not  convinced  by 
Lord  Coleridge's  language,  and  I  still  think  that 
Mr.  Clarke's  contention  is  wrong.  That  being  so, 
the  decision  which  we  must  give  here  is  that  the 
appellant  should  succeed.  The  fact  that  Liudley,  J. 
in  the  case  cited  seems  to  have  oome  to  the  same 
conclusion,  so  far  as  it  was  then  a  conclusion,  as  we 
are  arriving  at  to-day,  and  his  divergence  from  the 
opinion  expressed  by  Lord  Coleridge,  adds  weight 
to  our  decision  to«day. 

Judgmentfor  the  appellant,  unih  costs. 

Solicitor  for  the  respondent,  Gf.  8.  Joseph. 
Solicitor  for  the  appellant,  H.  T.  Ives. 


Thursday,  Dec.  1, 1881. 

(Before  Gbovb  and  Lopes,  JJ.) 

The  PicKERDfG  AND  Ltthe  East  Highwat  Boabd 

V.  Basbt.  (a) 

Highways  a/nd  Locomotives  Act  1878 — "Excessive 
weight'* — "Extraordinary  traffic" — Damage  to 
highway— 41  ^  42  Vict.  c.  77,  s.  23. 

The  Highways  and  Locomotvoes  {Amendment)  Act 
1878,  s.  23,  enacts  thai,  "  Where,  hy  a  certificate 
of  their  swrveyor,  it  ajppears  to  the  authority 
which  is  Uahte  or  has  undertaken  to  repair  any 
highway,  whether  a  main  road  or  not,  that, 
having  regard  to  the  average  expense  of  repairing 
highways  in  the  neighbourhood,  extraordinary 
expenses  have  been  incurred  by  SiAch  authority  in 
repairing  such  highway,  by  reason  of  the 
damcige  caused  by  excessive  weight  passing  along 
the  same,  or  extraordinary  traffic  thereon,  stich 
authority  may  recover  in  a  summary  manner 
from  any  person  by  whose  order  such  weight  or 
traffic  has  been  coruiucted  the  amount  of  siAch 
expenses  as  may  be  proved,  to  the  tatisfaction  of 
the  court  having  cognisance  of  the  case,  to  have 
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been  incurred  hy  such  auGiority  by  reason  of  tlie 
damage  arising  from  8wih  weight  or  traffic  as 
aforesaid" 

By  the  order  of  the  respondent,  large  guantiiies  of 
building  maierials  were  carted  aton^  certain 
highways,  to  be  used  in  the  eonstrttction  of  a 
dwellvng'house.  This  was  found  to  be  both  in 
aggregate  weight  and  gucmtity  extraordinary 
traffic  as  compared  unth  the  ordina/ry  traffic, 
which  was  of  a  light  agricultural  character.  The 
highways  were  damaged  solely  by  reason  of  the 
respondent's  traffic,  and  expense  was  incurred  in 
repairing  them. 

Held,  that  this  was  not  excessive  weight  or  extra- 
ordinary traffic  within  the  meaning  of  the  Act, 
and  thai  the  appellants  were  not  entitled  to  recover 
from  the  respondent  the  expenses  incurred  in 
repairing  the  roads, 

Ter  Lopes,  /. ;  "  Excessive  weight "  or  "  extra- 
ordinary  traffic  "  is  something  unusual  in  weight 
or  unusual  in  the  kind  of  traffic,  either  as  com- 
pared with  what  is  usually  carried  over  roads  of 
the  same  nature  in  the  neighbourhood,  or  as  com- 
pared with  what  the  road  in  its  ordinary  and  fair 
use  may  reasonably  be  subjected  to. 

Case  stated  by  justices  under  20  &  21  Yiot.  c.  43. 

2.  On  behalf  of  the  appellants  the  following 
facts  were  proved : — ^The  appellants  are  the  autho- 
rity liable  to  repair  the  highways.  On  the  24th 
Feb.  1881  Jonn  Pickering,  the  surveyor  of 
the  appellants,  furnished  to  them  a  certificate 
as  is  recjuired  by  sect.  23  of  the  Highways  and 
Locomotives  Amendment  Act  1878,  that  extra- 
ordinary expenses  had  been  incurred  by  the  ap- 
pellants in  repairing  the  highways  by  reason  of 
the  damage  caused  by  excessive  weight  passing 
along  the  same,  or  extraordinary  tra£5c  conducted 
over  the  same  by  the  order  of  the  respondent. 
The  appellants  adopted  the  said  certificate,  and  in 
conseqaence  thereof  instituted  the  proceedings 
before  us. 

3.  Prior  to  Sept.  1879,  the  highways  in  ques- 
tion were  put  into  repair,  and  above  100  tons  of 
metal  were  put  upon  them,  a  quantity  which  in 
previous  years  had  always  proved  sufiScient  to 
keep  the  said  highways  in  good  order  during  the 
year. 

4.  The  ordinary  traffic  on  the  said  highways  is 
light  agricultural  traffic,  although  occasion&lly  a 
waggon  laden  with  manure  or  lime  weighing 
about  a  ton  and  a  half  or  more  passes  along  the 
said  highways,  but  ordinarily  there  is  so  little  of 
this  heavy  traffic  that  it  does  not  affect  the  wear 
and  tear  of  the  said  highways  to  any  appreciable 
extent. 

5.  In  Oct.  1879  the  respondent  commenced  to 
build  a  dwelling-house  and  outbuildings,  and  he 
caused  to  be  carted  along  the  said  highways  between 
Oct.  1879  and  April  1880,  large  quantities  of  brick, 
stone,  lime,  sand,  timber,  and  other  building 
materials,  which  were  used,  or  intended  to  be  used, 
in  the  construction  of  the  said  dwelling-house  and 
outbuildings.  The  said  materials  were  carted  in 
carts  which  generally  contained  30  or  35  cwt. 
each.  The  said  carts  were  almost  daily  on  the 
road  during  a  great  portion  of  the  said  period 
between  October  and  April,  Each  of  the  said 
carts  was  drawn  by  two  horses  and  required  the 
a.<^si stance  of  an  additional  horse  at  certain  parts 
uf  the  highwav.  The  weight  of  the  loads  was 
frequently  such  that  the  drivers  of  the  carts  when 


going  down  hill  used  and  were  obliged  to  use 
trails  to  take  the  strain  off  the  horses.  The  use 
of  the  trails  caused  part  of  the  said  damage  to 
the  said  highways  complained  of  by  the  appel- 
lants. The  ordinary  traffic  on  the  said  highways 
was  and  is  oonducted  without  the  use  of  traols. 

6.  The  traffic  which  the  respondent  t»used  to 
be  oonducted  during  the  said  period  was  in  aggre- 
gate weight  and  in  quanticv  excessive  and  extra- 
ordinary as  compared  witn  the  ordinary  traffic 
along  the  said  highways,  and  was  in  extent 
greatly  in  excess  of  the  total  amount  of  traffic 
which  ordinarily  passed  along  the  said  highvrays 
during  a  period  of  two  or  three  years. 

7.  The  portion  of  the  said  highways  used  by 
the  respondent  for  his  said  traffic  was  damaged 
by  his  traffic,  and  a  sum  of  15Z.  2g.  Sd.  was  neces- 
sarily expended  by  the  appellants  in  repairing  the 
damage.  The  weight  and  quantity  of  the  respon- 
dent's traffic  alone  occasioned  the  expenditure  of 
the  said  sum,  and  but  for  the  respondent's  traffic 
conducted  as  aforesaid  the  said  expenditure  would 
have  been  unnecessary. 

8.  The  amount  expended  on  the  said  highways 
is  by  reason  of  the  said  damage  greatly  in  excess 
of  the  average  expense  of  repairing  roads  in  the 
neighbourhood,  and  is  an  extraordinary  expense. 

9.  The  appellants  claimed  to  be  entitled  to  an 
Older  directing  the  respondent  to  pay  to  them 
the  said  sum  of  Ibl.  2s.  8(2.  as  extraonlinary  ex- 
penses incurred  by  the  appellants  within  sect.  23 
of  the  Highways  and  Locomotives  Amendment 
Act  1878. 

10.  The  solicitor  for  the  respondent  contended 
that  that  section  did  not  apply  in  the  case  where 
the  damage  was  caused  by  an  extraordinary 
quantity  of  traffic  which  difiered  not  materially  in 
character  but  ohiefiy  iu  its  weight  and  amount 
from  the  traffic  to  be  expected  on  the  said  high- 
way, and  cited  the  judgment  of  Grove,  J.  in  Lord 
AvelandY.  Lucas  (5  G.  F.  Div.  211)  as  an  authority 
in  support  of  his  contention. 

11.  We  were  of  opinion  that  this  contention 
was  right,  and  that  the  section  did  not  apply  to 
entitle  the  appellants  to  an  order  for  the  payment 
of  the  said  sum,  and  we  dismissed  the  summons 
accordingly. 

The  question  of  law  for  the  opinion  of  the  court 
is,  whether  the  23rd  section  of  the  Highways  and 
Locomotives  Amendment  Act  1878  applies  so  as 
to  entitle  the  appellants  to  recover  from  the  re- 
spondent the  expenses  incurred  by  them  as  afore- 
said in  repairing  the  said  highways  by  reason  of 
the  damage  caused  as  above  stuted. 

WUls,  Q.G.  (Oainsford  Bruce  with  him),  for  the 
appellants,  contended  that  the  damage  occasioned 
by  Lhe  respondent's  carts  was  owing  to  excessive 
weight  or  extraordinary  traffic  wichin  the  meaning 
of  sect.  23  of  the  Highways  and  Locomotives 
Amendment  Act  1878.    Ho  cited 

Lord  Aveland  v.  Lucas,  42  L    T.  Bep.  N.  S.  788 

5  C.  P.  Div.  211  and  351 : 

Wallington  v.  Hoskins,  43  L.  T.  Hep.  N.  S.  sUfl 

6  Q.  B.  Div.  206 ; 
Williams  v.  Davis,  ii  J.  P.  347  ; 
King  v.  WiltiamSj  -15  J.  P.  505. 

Ko  counsel  appeared  for  the  respondent. 

Grove,  J. — This  is  one  of  that  class  of  cases  in 
which  a  court  should  not  interfere  with  the  deci- 
sion of  the  justices  unless  it  appears  that  they 
were  clearly  wrong.    I  am  not  going  to  attempt 
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to  define  what  extraordinary  traflSo  is,  for  T  think 
that  it  would  be  dangerous  to  do  so.  It  is  to  a 
great  extent  a  question  of  fact;  much  depends 
upon  the  nature  of  the  locality,  much  turns  upon 
knowledge  of  the  ordinary  traflBc,  and  much  upon 
what  the  extraordinary  traffic  alleged  really  is,  and 
on  all  these  points  the  opportunities  of  the  justices 
to  acquire  accurate  information  are  better  tban 
the  court  possesses.  The  facts  found  in  the  case 
do  not  satisfy  me  that  the  justices  were  wrong. 
The  case  states  that  the  roads  in  question,  on 
which  the  traffic  was  usually  light  agricultural 
traffic,  were  damaged  by  reason  of  the  respondent, 
who  was  constructing  a  dwelling-house,  causing 
to  be  carted  over  them  large  quantities  of  building 
material.  With  respect  to  this  traffic,  though  the 
justices,  when  speaking  of  the  agricultural  traffic, 
talk  of  waggons,  and  of  the  respondent's  traffic  at 
carried  on  by  carts,  I  do  not  think  that  they  means 
any  extraordinary  vehicle  was  used,  or  that  any 
distinction  between  the  two  was  intended. 
Neither  do  they  say  that  this  was  unusual  traffic, 
nor  that  it  was  being  carried  on  upon  the  roads 
for  the  first  time ;  it  was  not  any  particular  weight 
that  was  excessive,  but  it  was  the  agg^regate 
weight  that  was  excessive  and  extraordinary.  On 
this  state  of  facts  I  have  come  to  the  conclusion 
that  this  was  not  excessive  weight  or  extraordinary 
traffic  within  the  meaning  of  the  Highways  and 
Locomotives  Amendment  Act  1881.  If  there  had 
been  a  special  finding  that  this  damage  was 
caused  by  the  introduction  of  some  new  trade,  it  is 
possible  that  the  justices  would  have  come  to  a 
different  conclusion,  but  they  do  not  find  that  it 
was  anything  of  the  sort,  and  looking  at  the  case 
I  think  we  may  fairly  come  to  the  conclusion  that 
it  was  not  unusual.  With  regard  to  the  illustra- 
tion I  gave  in  Lord  Aveland  v.  Lucas  (ubi  sup.),  1 
may  perhaps  say  that  the  word  "  mansion-house  " 
i  there  nsea  ^as  not  the  best  word  I  might  have 
chosen,  and  I  think  "  dwelling-house  "  would  be 
better,  for  I  do  not  mean  to  say  that  if  some  ex- 
traordinary building  be  erected,  e.g.,  a  college, 
that  extraordinary  traffic  within  the  mesming  of 
the  Act  might  not  be  caused ;  but  where  the  build- 
ing is  an  ordinary  dwelling-house  or  outbuildings 
I  do  not  think  that  it  can  be  said  to  be  exceptional. 
The  building  of  such  a  house  or  a  barn  is  by  no 
means  an  uncommon  thing  even  in  the  country, 
but  it  must  be  something  exceptional  to  bring  the 
case  within  the  Act.  For  these  reasons  I  do  not 
think  it  necessary  to  go  further  into  detail,  or  to 
give  any  definition  of  what  perhaps  hardly  admits 
of  an  accurate  definition.  I  cannot  say  the  j  nstioes 
were  wrong,  and  therefore  the  appeal  must  be  dis- 
missed. 

LoFEs,  J. — In  this  case  it  is  sought  to  charge 
^the  respondent  with  the  expense  incurred  in 
repairing  roads  damaged  by  him  in  conveying 
building  materials  over  them,  which,  it  is  saia, 
were  excessive  weight  and  extraordinary  traffic 
within  the  meaning  of  the  Act  which  has  been 
referred  to.  I  have  been  warned  of  the  danger 
of  attempting  to  define  these  terms ;  but  it 
appears  to  me  almost  impossible  to  decide  this 
case  without  defining  in  my  own  mind  the  mean- 
ing that  is  to  be  put  upon  them,  and  in  spite  of 
the  danger  I  shall  attempt  a  definition.  I  think 
that  "  excessive  weight "  is  something  unusual  in 
weight ;  "  extraordinary  traffic "  is  something 
unusual  in  the  kind  of  traffic.  The  Legislature 
intended  something  unusual  in  weight  or  extra- 


ordinary in  the  kind  of  traffic,  either  compared  with 
what  is  usually  carried  over  roads  of  the  same 
nature  in  the  neighbourhood,  or  as  compared 
with  that  which  the  road,  in  its  ordinary  and  fair 
use,  may  reasonably  be  subjected  to.  It  would 
not  be  sufficient  to  compare  the  weight  and  traffic 
complained  of  with  the  traffic  usually  carried  on 
the  particular  road.  It  might  be  that  the  traffic 
was  usually  of  the  lightest  kind ;  but  surely  the 
Legislature  never  intended  that  a  man  was  not 
to  use  the  road  for  carrying  materials  for  building 
a  dwelling-house,  a  farmhouse,  or  a  bam,  pro- 
vided he  used  it  in  a  reasonable  way  for  that 
purpose.  The  comparison  must  be  larger,  and  I 
think  the  definition  I  have  given,  if  not  exhaustive, 
will  be  found  to  be  useful.  Taking  this  definition, 
then,  I  think  that  the  facts  of  this  particular 
case  do  not  fall  within  it.  I  should  be  unwilling  to 
interfere  with  the  decision  of  magistrates  unless  I 
saw  that  they  were  clearly  wrong.  They  have 
witnesses  called  before  them,  and  they  themselves 
are  familiar  with  the  roads  and  the  kind  of  traffic 
ordinarily  carried  over  them.  I  therefore  think 
the  appeal  should  be  cUsmissed. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Williamson,  Hill, 
and  Co.,  for  Taylor,  ox  Scarborough. 


CAOWV  CA8E8  RESERVED. 

Saturday,  Nov.  19, 1881. 

(Before  Lord  Golebidob,  O.J.,  Field,  Hawkins, 
Stephen,  and  Gave,  JJ.) 

B.EG.  V,  0*G0NN0R  A.ND  BbOWN.  (a) 

False  pretence — Winning  at  tossing  with  coins  by 
fraud  and  ill'praotice — 8  4"  9  Vict.  c.  109,  «.  17 — 
"  Game,  sport,  pastime,  or  exercise." 
The  prisoners  were  indicted  and  convicted  under 
the8  ^9  Vict.  o.  109,  «.  17,  of  obtaining  by  fraud 
and  wnlawful  device  and  id-practice  in  playing 
at  a  certain  game  or  sport,  to  wit,  in  and  by 
watering  on  the  event  of  a  certain  game  or  sport, 
a  watch  and  other  things  from  the  prosecutor. 
The  evidence  was,  that  the  prosecutor  toas  induced 
to  go  to  a  public'house  and  drinJc  and  toss  for 
wagers  with  one  of  the  prisoners,  and  the  event 
was  thai  the  prosecutor  lost,  and  the  prisoners 
took  away  the  property  stated. 
Held,  that  this  was  a  sport,  pastime,  or  exercise,  if 
not  a  game,  within  the  meamng  of  sect,  17  of  8  &" 
9  Vict.  c.  109. 
At  a  Gourt  of  Quarter  Sessions  for  the  parts  of 
Holland  in  the  county  of  Lincoln,  held  by  adjourn- 
ment at  Spalding,  on  the  20th  Oct.  1881,  Thomas 
O'Gonnor  and  George  Brown  were  charged  upon 
the  following  indictment : 

Linoolnshixe,  Holland,  to  wit.— The  jturors  of  our  Lady 
the  Queen,  upon  their  oath  present,  that  Thomas 
O'Connor  and  Geozge  Brown  on,  Ac,  by  fraud,  nnlawfnl 
device,  and  ill-praotice,  in  plapring  at  a  certain  game  or 
sport,  to  wit,  in  and  by  wagenng  on  the  event  of  a  certain 
game  or  sport  with  one  Henrjr  Chambers  the  younger, 
whether  the  said  Thomas  O'Comior  would  or  wonld  not 
win  a  certain  wager  made  or  pretoided  to  be  made  by 
him  with  the  said  George  Brown,  unlawfully  and  fraudu- 
lently did  win  from  the  said  Henry  Chambers  the  younger 
to  themselves,  the  said  Thomas  O'Connor  and  George 
Brown,  certain  valuable  things,  to  wit,  one  silver  verge 
watch,  one  silver  watch  chain,  one  watch  key,  and  one 
letter  seal,  of  the  chattels  of  the  said  Henry  Chambers 

(a)  Beported  by  John  Thoupson,  Eiq.,  Barristor-«rt-Law. 


550 


MAGISTRATES'  OASES. 


Cr.  Cas.  Ees.] 


Reg.  V,  O'Connor  and  Brown. 


[Gr.  Gas.  Rss. 


the  younger,  and  did  then  and  thereby  unlawfully,  know- 
ingly, and  designedly  obtain  the  said  valuable  things  and 
chattels  from  the  said  Henry  Chambers  the  youn^r  by  a 
false  pretence,  to  wit,  by  the  fraud,  unlawful  device,  and 
iU-pracidce  aforesaid,   with   intent   then  to  cheat  and 
defraud  the  said  Henry  Chambers  the  younger  of  the 
same  valuable  things  and  chattels,  against  the  form,  &c. 
2nd  count.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  thatThomas  O'Connor  and 
Qeorge  Brown,  being  persons  of  evil  minds  and  disposi- 
tions,  on  the  seventeenth   day  of  Mav  one  thousand 
eight  hundred  and  eighty-one,  unlawfully  and  wickedly 
did  conspire,  combine,  confederate,  and  agree  together 
by  fraud,  unlawful  device,  and  iU-practioe  in  playing  at  a 
certain  game  or  sport,  to  wit,  in  and  by  wagering  on  the 
event  of  a  certain  game  or  sport  with  one  Henry  Cham- 
bers the  youuTOr,   whether  tne  said  Thomas  O'Connor 
would  or  would  not  win  a  certain  vrs^n  made  or  pre- 
tended to  be  made  by  him  with  the  said  George  Brown, 
unlawfully  and  fraudulently  to  win  from  the  said  Henry 
Chambers  the  younger,  to  themselves  the  said  Thomas 
O'Connor  and  George  Brown,  certain  valuable  things,  to 
wit,  one  silver  verge  watch,  one  silver  watch  chain,  one 
watch  key,  and  one  letter  seal,  of  the  chattels  of  the 
said  Henry  Chambers  the  younger,  with  intent  to  cheat 
and  defraud  the  said  Henry  Cluimbers  the  younger  of 
the  same  valuable  things  and  chattels.    And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  the  said  Thomas  O'Connor  and  George  Brown,  in 
pursuance  of  and  acoordixiff  to  the  said  conspiracy,  com- 
oination,  confederacy,  ana  agreement  between  them  the 
said  Thomas  O'Connor  and  George  Brown  as  aforesaid, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  by  fraud, 
unlawful  device,  and  ill-prastice  in  playing  at  a  certain 
game  or  sport,  to  wit,  in  and  by  wagering  on  the  event  of 
a  certain  game  or  sport  with  one  Henry  Chambers  the 
younger,  whether  the  said  Thomas  O'Connor  would  or 
would  not  win  a  certain  wager  made  or  pretended  to  be 
made  by  him  with  the  said  Giorge  Brown,  unlawfully  and 
fraudulently  did  win  from  the  said  Henry  Chambers  the 
younger,  to  themselves  the  said  Thomas  O'Connor  and 
George  Brown,  certain' valuable  things,  to  wit,  one  silver 
verge  watch,  one  silver  watch  chain,  one  watch  key,  and 
one  letter  seal,  of  the  chattels  of  the  said  Henrv  Cluunbers 
the  younger,  and  did  then  and  thereby  unlawfully,  know- 
ingly, ana  designedly  obtain  the  said  valuable  things  and 
clubttels  from  the  said  Henry  Chambers  the  younger,  by 
a  fiJse  pretence,  to  wit,  bjr  the  fraud,  unlawful  device,  and 
ill-practice    aforesaid,  witii  intent  then  to  cheat  and 
defraud  the  said  Henry  Chambers  the  younger  of  the 
same  valuable  things  and  chattels,  against  the  peace,  &o. 
3rd  count.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  Thomas  O'Connor  and 
George  Brown,  being  persons  of  evil  minds  and  disposi- 
tions, on  the  seventeenth  day  of  May  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  eighty-one,  unlaw 
fully  and  wickedly  cud  conspire,  combine,  confederate, 
and  agree  together,  by  fraud,  unlawful  device,  and  ill- 
practice  in  playing  at  a  certain  game  or  sport,  to  wit,  in 
and  by  wagering  on  the  event  of  a  certain  game  or  spiort 
with  one  Henry  Chambers  the  younger,  whether  the  said 
Thomas  O'Connor  would  or  would  not  win  a  certain 
wager  made  or  pretended  to  be  made  by  him  with  the 
saia  G«orge  Brown,  unlawfully  and  fraudulently  to  win 
from  the  said  Henry  Chambers  the  younger,  to  them- 
selves the  said  Thomas  O'Connor  and  G^rge  Brown, 
certain  valuable  thin^,  to  wit,  one  silver  verge  watoh, 
one  silver  watoh  chain,  one  watoh-key,  and  one  letter- 
seal,  of  the  chattels  of  the  said  Henry  Chambers  the 
younger,  with  intent  then  to  cheat  and  defraud  the  said 
Henry  Chambers  the  younger  of   the  same  valuable 
things  and  chattels,  agamst  me  peace,  &c. 

The  statute  referred  to  in  the  first  coant  of  the 
indictment  is  8  &  9^Yict.  c.  109,  s.  17,  and  is  as 
follows : 

And  be  it  enacted  that  every  person  who  shall,  by  any 
fraud,  or  unlawful  device,  or  ill-praotice  in  plaving  at 
or  with  cards,  dice,  tables,  or  other  game,  or  in  bearing 
a  part  in  the  stakes,  wagers,  or  adventures,  or  in  betting 
on  the  sides  or  hands  of  them  that  do  play,  or  in  warr- 
ing on  the  event  of  any  game,  sport,  pastime,  or  exercise, 
win  from  any  other  person  to  himself,  or  any  other  or 
others,  any  sum  of  money  or  valuable  thing,  shall  be 
deemed  gulty  of  obtaining  such  money  or  valuable  thing 


from  such  other  person  by  a  false  pretence  with  intent  to 
cheat  or  defraua  such  person  of  the  same,  and,  being 
convicted  thereof,  shall  be  punished  accordingly. 

It  was  proved  in  evidence,  on  the  part  of  the 
prosecutor,  that  on  the  day  uamed  in  the  indict- 
ment  the  prosecutor  Henry  Chambers  was  aocosted 
in  the  street  at  Spalding  by  the  prisoner  Brown 
as  if  they  knew  each  other,  which  knowledge  the 
prosecutor  denied  ;  the  prisoner  Brown  then  said 
to   the  prosecutor  he   had  met  him  at  Peter- 
borough, which  the  prosecutor  also  denied.     The 
prosecutor  was  then  induced  by  Brown  to  go 
with  him  to  a   public-house  to  have  a  glass  of 
beer  with  him.    Afterwards  the  prisoner  O'Connor 
came  into  the  room,  and,  after  some  converaa- 
tion  and  beer-drinking,  challenged  Brown  to  toss 
with  coins  for   different  wagers,  and  ultimately 
the  prisoners   both  induced    the  prosecutor  to 
stake  his  watch,  chain,  and  appendages  upon  the 
result  of  a  particular  tosb  of  a  coin  betweem  the 
prisoners. 

It  had  been  agreed  between  Brown  and  O  Connor 
that  they  should  have  five  tosses,  and  the  last  d 
the  five  to  win. 

The  prisoner  Brown  had  won  the  first  four 
tosses,  and  then  bet  O'Connor  SI,,  which  he  in- 
creased to  5Z.,  lihat  he  (Brown)  would  win  the  fifth 
toss,  whereupon  both  Brown  and  O'Connor  per- 
suaded the  prosecutor  to  stake  his  watch,  chain, 
and  appendages  against  O'Connor's  5L  that  the 
prisoner  Brown  would  win  the  fifth  toss.  The 
result  was  that  O'Connor  won,  and  the  5L  and  the 
watch,  chain,  and  appendages  were  handed  to  him 
by  the  prisoner  Brown. 

At  the  conclusion  of  the  evidenoe  adduced  by 
the  prosecution,  counsel  on  behalf  of  the  prisoner 
Brown  submitted  that  tossing  with  coins  was  not 
a  game  within  the  meaning  of  the  statute  8  &  9 
Vict.  c.  109,  s.  17,  whereupon,  at  the  request  of 
counsel  for  the  prisoner  Brown,  I  consented  to 
submit  to  the  decision  of  the  Court  of  Crown 
Cases  Beserved  this  question : 

"  Whether  the  prisoners  were  or  were  not  law* 
fully  oonyicted  upon  the  aforesaid  indictment." 

If  the  Court  should  be  of  opinion  that  the 
indictment  is  good,  the  conviction  to  stand;  other- 
wise to  be  quashed. 

The  prisoners  were  respectiveljr  sentenced  to  six 
calendar  months'  impiisonment  in  Her  Majesty's 
prison  at  Spalding,  bail  being  allowed  pending  the 
decision  of  the  Court ;  but,  bail  not  being  forth- 
coming, the  prisoners  are  detained  in  custody,  the 
seniience  being  respited  until  the  opinion  of  the 
court  is  given.  j  js^xjassLh  Jacksok, 

Chairman  of  Quarter  Sessions. 

/.  W.  Cooper  for  the  prisoner.— The  only  ques- 
tion raised  on  behalf  of  the  prisoner  was,  "Is 
tossing  with  halfpence  a  game  within  the  meaning 
of  the  statute  8  &  9  Yicc  c.  109,  s.  17  ?  "  Toss- 
ing with  ooins  is  not  mentioned  in  the  statute,  nor 
is  it  ejusdem  generis  with  the  words  •'  oards,  dioo 
tables,  or  other  game."  [Stephen,  J.— Is  not 
tossing  with  coinn  substantially  the  same  as 
throwing  dice  P  They  bear  a  strong  resemblaooa. 
In  the  one  case  you  throw  up  a  coin  and  see 
which  side  turns  up,  and, in  the  other  yoa 
throw  the  dice  and  see  what  number  turns  ap.J 
In  Beg,  v.  Hudson  (Bell's  C.  C.  263;  8  Cox, 
C.  C.  305),  the  indictment  charged  A.,  B.,  and  C. 
in  the  first  count,  that  they  by  fraud,  unlawful 
device,  and  ill-practice  in   playing  at  a  certain 
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^me  or  sport,  to  wit,  in  and  by  a  wager  with  B., 
unlawfallj  and  fraudalently  obtained  money  from 
B.  And  there  were  also  two  counts  for  conspiracy. 
The  eyideace  was,  that  A.,  B.,  C,  and  the  prosecutor 
were  drinking  in  a  public-house,  and  that  A.  left 
a  pencase  on  a  table  and  quitted  the  room  to 
get  writing  paper,  B.  then  took  up  the  pencase, 
took  out  the  pen  and  put  a  pin  in  the  place 
of  it,  then  put  the  pen  under  the  prosecutor's 
drinking  glass,  and  suggested  to  the  prosecutor 
to  bet  the  prisoner  when  he  returned  that  there 
was  no  pen  in  the  pencase.  The  prosecutor  was 
induced  oy  B.  and  Cf.  to  do  so.  The  pencase  was 
then  turned  up,  and  another  pen  with  the  pin  fell 
into  his  hand,  and  the  prisoners  then  took  the 
money.  Upon  the  same  objection  being  taken  as 
in  this  case.  Pollock,  O.B.  told  counsel  that  he 
might  confine  his  argnment  to  the  count  for  con- 
spiracy, and  this  point  was  not  decided,  but  the 
Recorder,  who  tried  the  case,  thought  the  point  was 
a  good  one.  In  Watson  v.  Martin  (34  L.  J.  50,  M.  G. ; 
10  Cox  G.  G.  56)  it  was  held  that  playing  at 
pitch  and  toss  with  halfpence  was  not  playing 
with  an  instrument  of  gaming.  [Hawkins,  J. — 
That  was  a  decision  upon  the  Yagrant  Act  (a). 
The  indictment  charges  that  by  fraud,  unlawful 
device,  and  ill-practice  in  playing  at  a  certain 
game  or  sport,  to  wit,  in  and  by  wagering  on  the 
event  of  a  certoin  game  or  sport.  Was  not  this  a 
game  or  sport  P  Stephen,  J. — ^The  words  of  the 
statute  are  "game,  sport,  pastime,  or  ezeroise." 
Surely  this  was  a  pastime.]  This  was  not  a  game, 
sport,  pastime,  or  exercise  within  the  meaning  of 
the  statute.  [Lord  Golebidge,  G.J. — What  do  you 
call  it  then  if  two  persons  spent  an  hour  in 
pitch  and  tossP]  It  is  simply  a  waste  of  time. 
[Lord  GoLBRiDGE,  G.J. — Should  you  not  say  it  was 
a  way  of  passing  time  P] 

Tunnard'Moore,  for  the  prosecution,  was  not 
called  upon. 

Lord  GoLEBiDGE,  G.J. — The  case  is  clearly  within 
the  words  of  the  statute.  This  was  undoubtedly 
a  pastime  or  exercise,  if  not  a  game,  within  the 
meaning  of  the  statute. 

The  rest  of  the  Gonrt  concurred. 

Oonviction  ciffirmed. 


HOUSE  OF  £OBD8. 

Nov.  8, 11,  and  24^  1881. 

(Before  Lords  Penzance,  Blagkbxtbn,  and 

Watson.) 

MuLUNs  v.  The  Treasttsee  op  the  Gountt  op 

SUBBET.  (a) 

OS  appeal  prom  the  coubt  op  appeal  in 

ENGLAND. 

Prwofw  Ai^  1877  (40  ^  41  Vict.  e.  21),  m.  4,  57, 
61 — Expenses  of  conveying  prisoner  to  prison — 
Meaning  of  "  committed  to  prison." 

The  Prisons  Act  1877  (40  ^  41  Vict.  c.  21)  enacts 
as  follows :  Sect.  4,  '*  On  and  after  the  oommsnce* 
ment  of  this  Act  aU  expenses  incurred  in  respect 
of  the  maintenance  of  prisons  to  which  this  Act 
applies,  and  of  the  prisoners  therein,  shall  he 
defrayed  out  of  moneys  provided  by  Parliament" 

Beet.  67 :  **  A  prisoner  for  the  purposes  of  this  Act 
means  any  person  committed  to  prison  on  remand 

(a)  Beported  by  C.  E.  Malden,  Esq.,  BaTTlsler-«rt-Law. 


or  for  trial,  safe  custody,  punishvfient,  or  other' 
wise,  and  the  *  maintenance  of  a  prisoner* 
includes  all  such  necessary  expenses  incurred  in 
respect  of  a  prisoner  for  food,  clothing,  custody, 
safe  conduct,  and  removal  from  one  place  of  con- 
finement to  another,  or  otherwise,  from  the  period 
of  his  committal  to  prison  until  his  death  or  dis' 
charge  from  mrison,  as  would  if  this  Act  had  not 
passed  have  oeen  payable  by  a  prison  authority, 
Ufith  this  proviso,  that  nothing  in  this  Act  shall 
exempt  a  prisoner  from  payment  of  any  costs  or 
.  expenses  in  respect  of  his  conveyance  to  prison  or 
otherwise,  which  he  would  have  been  liable  to  pa/y 
if  this  Act  had  not  passed." 

Beet.  61  :  "  In  this  Act  the  expressions  *  prison 
authorities*  ....  shall  respectively  have  the 
same  meaning  in  relation  to  any  prison  as  they 
have  in  the  Prison  Act  1865." 

Held  {affirming  the  judgment  of  the  court  beloto), 
that  the  effect  of  these  sections  was  to  transfer  the 
liability  for  the  expenses  of  conveying  prisoners 
to  p7'ison  from  the  county  treasurer  to  the  Secre- 
tary  of  State, 

*'  Committal  to  prison"  means  committal  by  the 
magistrate's  warrant,  not  reception  within  the 
prison  by  the  prison  officials. 

This  was  an  appeal  from  a  judgment  of  the  Gourt 
of  Appeal  (Lord  Selborne,  L.G.,  Baggallav  and 
Brett,  L.JJ.),  reported  in  43  L.  T.  Bep.  N.  S.  786 
and  6  Q.  B.  Div.  156,  reversing  a  judgment  of  the 
Queen's  Bench  Division  (Lush  and  Manisty,  JJ.), 
reported  in  42  L.  T.  Bep.  N.  S.  128  and  5  Q.  B. 
Div.  170. 

The  question  turned  upon  the  construction  of 
the  sections  of  the  Prisons  Act  1877  (40  &  41 
Yiot.  c.  21)  set  out  in  the  head-note  above.  The 
facts  out  of  which  the  case  arose  and  the  argu- 
ments of  counsel  appear  sufficiently  from  the 
judgments  of  their  Lordships. 

Sur  H.  Oiffard,  Q.G.,  Poland,  and  A.  L.  Smith 
appeared  for  the  appellant. 

The  SolicUor-Oeneral  (Sir  F.  Herschell,  Q.G.) 
and  B,  BaggaUay  for  the  respondent. 

At  the  condnsion  of  the  arguments  their  Lord- 
ships took  time  to  consider  their  judgment. 

Nov.  24. — ^Their  Lordships  gave  judgment  as 

follows  : 

Lord  Blackbubn.— My  Lords:  It  appears  by 
this  oase  that  a  woman  was  summarily  convicted 
before  a  magistrate  sitting  at  Lambeth,  in  the 
county  of  Surrey,  of  an  offence  committed  in  the 
county  of  Surrey,  and  was  sentenced  to  imprison- 
ment. Before  the  passing  of  the  Prisons  Act 
1877  she  would  have  been  committed  to  a  Surrey 
prison,  but  owing  to  directions  given  by  the 
Secretary  of  State  under  the  authority  of  that 
Act,  she  was  committed  by  the  magistrate's 
warrant  to  the  prison  at  Westminster,  in  Middle- 
sex. A  man  was  also  committed  by  the  magis- 
trate sitting  at  Lambeth,  to  take  his  trial  for  a 
felony  committed  in  the  county  of  Surrey.  Li 
this  case  also,  before  the  Prisons  Act  1877,  the 
prisoner  would  have  been  committed  to  a  Surrey 
prison,  but  owing  to  directions  given  by  the 
Secretary  of  State  under  the  authority  of  the  Act, 
the  warrant  was  made  out  committing  him  to  the 
prison  at  Glerkenwell,  in  the  county  oT  Middlesex. 
The  constable  who  conveyed  the  two  prisoners  to 
prison,  in  obedience  to  the  respective  warrants, 
incurred  expenses,  ascertained  to  be  Is.  6d.  in 
each  case ;  tnese  expenses  are  not  greater,  perhaps 
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leap,  than  wonld  have  been  inourred  in  oonveying  ] 
the  persons  committed  to  a  Surrey  gaol,  bat  they 
are  not  the  same.    The  question  in  the  oaae  is 
whether  the  ultimate  liability  to  repay  to  the 
constable  these  sums,  remains  as  it  was  before 
the  Prisons  Act  1877 ;  that  is,  whether  it  is  to  be 
borne  by  the  treasurer  of  the  comity  of  Surrey 
out  of  the  county  rates,  or  whether  it  is  by  that 
Act  to  be  defrayed  out  of  moneys  to  be  proyided 
by  Parliament.    Though  the  indiyidual  sums  are 
yery  small,  the  aggregate  of  all  such  expenses 
throughout  England  amounts  to  a  yery  large  sum, 
so  that  the  cjuestion  is  one  of  importance  in  a 
pecuniary    point   of  yiew.     The    answer   to   it 
depends  on  the  true  construction  of  the  Prisons 
Act  1877,  but  to  understand  that  Act  it  is  neces- 
sary, to  some  extent,  to  consider  what  was  the 
state  of  the  law  before  it  passed,  and  how  far  it 
^tered  it.    First  as  to  the  then  existing  law  as  to 
the  costs  of  conyoying  the  malefactor  to  prison ; 
the  case  stated  one  instance  of  a  person  sum- 
marily conyicted,  and  committed  to  prison  under 
a  warrant   in  order  to  undergo   her    sentence, 
and  another  of   a  person   committed  for  trial, 
in  case  there  should  be  any  difference  as  regards 
the  effect  of   the  Act   in   the   two   cases,   but 
there  is  none.    The  responsibility  of  the  gaoler 
does  not  commence  till  ne  receiyes  the  prisoner 
into  his  custody  ;  the  obligation  to  conyey  him  to 
prison,  and  to  keep  him  while  so  conyeying  him, 
lay  at  common  law  upon  the  yill  or  place  which 
fuirnished  the  constables  or  other  officers  who 
were  to  obey  the  justice.    Lord    Hale  says  (2 
Hale's  Pleas   of   Grown,   96):  "The   charge   of 
sending  male&ctors  to  ^aol  by  the  common  law  is 
to  be  borne  by  the   yiU  where  they  are  appre- 
hended (3  Edw.  3 ;  Ooron.  328 ;  4  Edw.  3,  c.  10) : " 
He  does  not  state,  nor  does  either  the  passage 
in    Fitzherbert's    Grand     Abridgment,    or    the 
statute  cited  by  him,  show,  nor  i^ye  I  been  able 
to  discoyer  by  what  machinery,  if  any,  the  con- 
stable who,  in  the  first   instance,  was    at   the 
charges  was  to  be  reimbursed  by  the  yill.    "  But 
now?'  he  proceeds,  "  by  the  statute  of  3  Jac.  1, 
c.  10,  the  charge  is  to  be  borne  by  the  prisoner  if 
he  hath  wherewith,  the  same  to  be  leyied  by  the 
warrant  of  the  justices  of  the  peace;  and  if  he 
hath  not  wherewith,  then  the  charge  to  be  borne 
by  the  parish,  township,  or  tithing  where  the 
onender  is  apprehendea,  by  a  tax  or  rate,  to  be 
made  as  by  the  said  Act  is  prescribed."    Since 
Lord  Hale^  time,  by  the  27  Oreo.  2,  c.  3,  the  part 
of  the  statute  of  James  1,  which  prescribed  the 
making  of  a  rate  for  the  repayment  is  repealed, 
and  in  lieu  of  it  it  is  enacts  that  when  any  person 
not  haying  wherewithal  is  committed  by  warrant 
from  any  justice  of  the  peace,  then,  "  on  applica- 
tion by  the  constable  or  other  officer  who  oon- 
yeyed  him  to  any  justice  of  the  same  county  or 
place,"  the  justice  is  to  ascertain  the  reasonable 
expenses  of  such  constable  or  other  officer,  and  by 
warrant    under   his  hand  and    seal    order    the 
treasurer  of  the  county  or  place  to  pay  the  same, 
which  the  said  treasurer  is  nereby  required  to  do 
as  soon  as  he  receiyes  such  warrant,  and  any  sum 
so  paid  shall  be  allowed  in  his  accounts.    By 
sect.  4t  there  is  a  proyiso  preyenting  the  making 
of  any  such  order  on  the  treasurers  of  the  county 
of  Middlesex :  in  that  county  the  order  is  to  be 
made  on  the  oyerseers  of  the  parish  where  the 
prisoner  was  apprehended.    Why  this  distinction 
was  made  does  not  appear,  but  it  still  subsists. 


There  has  not  been  any  further  l^slation  as  to 
the  expenses  of  conyeying  malefactors  to  gaol 
where  the  prisoner  was  conyicted.    The  11  &  12 
Yict.  c.  42,  s.  26,  proyides  for  the  payment  of  con- 
yeying to  gaol  prisoners  committed  for  triaL    By 
that  section  the  order  is  to  be  made  upon  the 
treasurer  of  the  county,  riding,  diyision,  liberty, 
or  place   of   exclusiye  jurisdiction  wherein  the 
offence  is  allesed  in  the  said  warrant  to  haye  been 
committed.     This  throws    light  upon   what  is 
meant  by  the  word  "  place  "  in  the  27  G^.  2,  c.  3. 
The  county  or  place  the  justice  for  which  commito 
to  prison  was,  before  the  11  &  12  Yict.  c.  42,  the 
county  or  place  where  the  offence  was  alleged  to 
haye    been   committed,   and   the    prisoner   was 
brought  in  custody  before  the  justice  within  thab 
county  or  place.    But  under  the  proyisionsof  the 
11  &  12  Yict.  c.  42,  s.  20,  prisoners  may,  in  some 
cases,  be  committed  to  the  gaol  of  the  county  in 
which  the  offence  was  committed  by  a  justice  of  s 
different  county,   sitting  in  a  different  county; 
and  it  was    probably  to   meet   that   case   that 
sect.  26  was  framed  as  it  is.    Li  the  case  now 
at    the   bar    the   person    sent    to    prison   was 
arrested   in    the   county   at  large,    and    would, 
before  the  Prisons  Act    1877,    haye    been  com- 
mitted  to  the  gaol   of  the  county,  and  under 
such    circumstances     the     effect    of    the    27th 
Geo.  "^f  c.  3,  and  the  11  &  12  Yict.  c.  42  is  identi- 
cal.   The  11  &  12  Yict.  c.  42,  s.  26,  retains  the 
exception  as  to  Middlesex  to  be  found  in  27  Gea 
2.    As  to  the  law  of  prisons,  it  is  not  neoeesary 
to  consider  any  legislation  prior  to  the  Prisons 
Act  1865.    That  Act  applied  to  all  prisons  in 
England  to  which  justices  of  the  peace  commit 
malefaotors,  and  was  confined  to  those  prisons. 
For  the  first  time  the  words  '*  prison  authority " 
are  used  as  designating  the  managing  body  that 
acted  for  the  locality  to  which  the  prison  belonged; 
the  thing  was  old  though  the  name  was  new.    By 
sect.  5,  as  regards  any  prison  belonging  to  any 
county  or  place  in  the  nature  of  a  county,  which 
is  the  case  with  which  we  haye  now  to  deal,  the 
prison  authority  was  the  justices  in  quarter  ses- 
sions   assembleia.     The  patronage  and   manage- 
ment of    the    prison  was    giyen  to   the   prison 
authority.  The  prison  itself  was  to  be  provided,  by 
sect.  8,  at  the  expense  of  "  the  county  or  place 
for  which  it  was  the  prison  " ;  and  t^  expenses 
"  incurred  by  a  prison  authority  in  carrying  into 
effect"  the  Act  are  to  be  defrayed    out  of   the 
rates  of  the  district  applicable  to  the  maintenance 
of  a  prison,  or  out  of  any  other  property  applic- 
able to  that  purpose.    It  was  necessary  to  notice 
these  proyisions,  and  to  obserye  that  no  expenses 
were  literally  payable  by  the  prison  authority. 
They  were  all  to  be  at  the  expense  of  the  locality 
for  which  the  prison  authority  acted,  and  to  be 
defrayed  out  of  the  rates  of  that  locality,  which 
formed  a  fund  not  belonging  to  the  prison  autho- 
rity, thoufith  under  its  management  and  control. 
I  do  not  think  that  there  is  any  other  proyision  of 
the  law  existing  before  the  Prisons  Act  1877  which 
it  is  necessary  to  notice.    That  Act,  by  sect.  5, 
transferred  to  the    Secretary  of  State  all  the 
prisons  and  the  furniture  and  effects  in  them, 
which  had  heretofore   belonged  to  the  localities 
for  which  a  prison  authority  acted.  Those  prisons 
are  not,  I  think,  quite  aocurately  spoken  of  in 
sect.  3  as  belonging  to  the  prison  authority.   Ife 
also  transferred  to  the  Secretary  of  State  oil  the 
'  power  and  patronage  in  respect  of  these  prisons, 
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which  had  hefore  heen  exeroised  by  the  priBon 
aathorities ;  and  by  sects.  24  and  25  the  Secre- 
tary of  State  has  power  to  alter  the  prison  to 
which  the  prisoner,  whether  committed  for  trial 
or  under  sentence,  might  be  sent,  thereby  altering 
the  amount  of  ibe  expenses  of  sending  him 
thither ;  and  in  fact,  as  already  pointed  ont,  that 
power  has  been  exercised  in  this  case.  Sach  an 
alteration  being  made  it  was  reasonable  to  make 
an  alteration  in  the  incidence  of  the  expenses, 
and  the  Legislature  did  frame  a  scheme  for  that 
purpose.  The  county  members  would  have  a 
natural  bias  to  wish  .to  relieve  the  county  rates  as 
much  as  possible,  and  therefore  they  would  pro- 
hably  wisn  tbe  scheme  to  be  to  begin  tbe  relief 
from  the  time  when  the  magistrate  made  tbe 
order  of  committal ;  and  they  might  urge  in  sup- 
port of  this  that  under  this  new  Act  the  power  of 
the  Scretary  of  State  then  began.  The  Treasury 
authorities  would  have  a  natural  bias  to  wish  to 
throw  as  little  as  possible  upon  the  funds  to  be. 
provided  by  Parliament,  and  therefore,  probably, 
would  wish  the  scheme  to  be  to  begin  the  burden 
on  tbe  public  from  the  time  when  the  prisoner 
was  received  in  the  gaol,  the  expenses  between 
the  committal  and  the  receipt  being  borne  by  the 
county  rate,  or  the  police  ra^e,  or  otherwise  as 
before;  and  there  are  plausible  grounds  which 
might  be  put  forward  by  each.  But  what  a  court 
of  law  has  to  do  is  to  ascertain  the  intention  of 
the  Legislature,  and  that,  I  think,  can  only  be 
done  by  taking  the  words  of  the  Act  as  it 
received  the  Royal  assent,  and  seeing  what  inten- 
tion those  words  express  when  used  with  reference 
to  such  a  state  of  the  existing  law,  and  making 
such  a  change  in  it.  Sect.  4  must  be  read  as  if 
*'  for  prisoner  and  maintenance  of  prisoner  "  were 
inserted  the  definitions  of  those  words  in  sect. 
57,  and  so  read  it  enacts  that  all  expenses  shall 
be  defrayed  ont  of  funds  to  be  provided  by 
Parliament,  if  they  are  incurred  in  respect  of  the 
maintenance  of  those  persons  to  which  the  Act 
applies ;  and  "  all  such  necessary  expenses  in- 
curred in  respect  of  any  persons  committed  to 
those  prisons  on  remand,  or  for  trial,  safe  custody, 
punishment,  or  otherwise,  including  all  such 
necessary  expenses  incurred  in  respect  of  such  a 
person  for  food,  clothing,  custody,  safe  conduct, 
and  removal  from  one  place  of  confinement  to 
another,  or  otherwise,  from  the  period  of  his  com- 
mittal to  prison  until  his  death  or  discharge  from 
prison,  ss  would  if  this  Act  had  not  passed  have 
been  payable  by  a  prison  authority,  with  this 
proviso,  that  nothing  in  this  Act  shall  exempt  a 
prisoner  from  payment  of  any  costs  or  expenses 
in  respect  of  his  conveyance  to  prison  or  other- 
wise, which  he  would  have  been  liable  to  pay  if 
this  Act  had  not  passed."  Prisoners  were  under 
a  liability  to  pay  under  3  Jao.  1,  c.  10.  I  am  not 
aware  of  any  other  liability  which  existed.  The 
inference  to  be  drawn  from  that  is  that  it  was 
supposed  that,  but  for  the  proviso,  the  case 
would,  or  at  least  might  have  been,  within  th« 
enactment,  and  so  far  that  affords  an  argument 
for  sustaining  the  enacting  part,  if  ambiguous,  in  a 
sense  which  would  prevent  the  proviso  from  being 
idle  and  unnecessary.  And  I  may  here  notice  an 
argument  used,  that  if  the  enacting  part  put  an 
end  to  the  liability  of  the  county  some  provision 
ought  to  have  been  made  for  securing  the  con- 
stables their  expenses,  and  I  think  that  does 
afford  an  argument  for  construing  the  enacting 
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part,  if  ambignouB,  in  a  sense  that  would  prevent 
the  imputation  on  the  Legislature  of  having  taken 
away  one  remedy  from  the  constables  without  giving 
them  another.  I  think  it  need  not  be  considered 
which  of  those  arguments  is  the  stronger,  for  I 
do  not  think  that  the  words  of  the  enacting  part 
are  ambiguous.  The  first  question  is,  what  do 
the  words  "  committed  to  prison "  and  "  com- 
mittal to  prison  "  here  mean  P  Lush,  J.  thought 
that  they  meant  *'  received  into  prison,"  and  on 
that  based  his  judgment;  but  I  cannot  agree  with 
him.  I  (hink  that  the  words,  both  in  common 
parlance  and  in  legal  phraseology,  mean  when  the 
order  is  made  under  which  the  person  is  to  be 
kept  in  prison,  and  I  can  see  nothing  in  the 
scheme  of  this  Act  to  justify  us  in  putting  an 
unusual  sense  on  the  words,  especially  as  tbe  Act 
gives  to  the  Secretary  of  State  a  new  controlling 
power  from  the  date  of  the  making  of  that  order. 
Then  if  the  words  ''  period  of  committal "  are  to 
be  understood  as  meaning  from  the  time  of  the 
making  out  of  the  order  of  committal,  it  seems  to 
me  clear  that  tbe  expenses  incurred  in  carrying 
the  committed  prisoner  from  the  magistrates' 
office,  where  he  was  then  in  confinement,  to  the 
prison »  fall  within  the  words  "  removal  from  one 
place  of  confinement  to  another  or  otherwise." 
The  only  remainins  question  is  whether  they  are 
within  the  qualification  of  being  such  "  as  would, 
if  this  Act  had  not  passed,  have  been  payable 
by  a  priiion  authority."  This  is  the  part  of  the 
enactment  which  has  given  me  most  difi&culty. 
But,  as  I  have  already  observed,  no  expenses  were 
before  the  passing  of  the  Prisons  Act  1877  in  the 
literal  sense  of  the  words  "  payable  by  a  prison 
authority."  They  were  to  be  borne  by  the  county 
or  pla.e  to  which  the  prison  belonged,  and  for 
which  the  prison  authority  acted,  and  paid  oat  of 
a  fund  which  was  raised  by  the  rates,  which  in 
the  case  of  a  county,  and  I  should  think  in  all 
cases,  was  under  the  management  of  tbe  same 
body  which  was  by  the  Act  of  1865  made  the 
prison  authority  in  respect  of  prisons  in  that 
county  or  place.  I  think  that  unless  the  words 
"  payable  by  a  prison  authority  "  mean  payable 
out  of  the  fund  under  the  management  of  a  prison 
authority  from  which  prison  expenses  are  de- 
frayed, there  were  no  expenses  so  payable  by  a 
prison  authority,  and  the  whole  enactment  would 
oe  inoperative.  Construing  them  so,  1  think  that 
the  expenses  payable  out  of  the  county  rates 
which  are  under  the  control  of  the  justices  in 
quarter  sessions,  who  are  the  prison  authority, 
must  be  considered  as  paid  by  a  prison  authority. 
I  attach  no  weight  either  one  way  or  the  other  to 
the  fact  that  the  amount  of  these  expenses  was  to 
be  ascertained  by  a  justice  of  the  peace.  When 
ascertained  they  were  to  be  paid  by  the  treasurer, 
who  was  the  servant  of  the  justices  belonging  to 
the  county,  out  of  the  fund  which  was  under  the 
control  of  those  justices,  and  those  justices  were, 
after  the  Act  of  1865,  a  prison  authority.  I  do 
not  see  that  they  were  the  less  payable  by  the 
county  which  the  justices  represented  because 
they  were  not  at  liberty  to  disallow  the  payment 
made  by  the  treasurer.  The  parochial  authorities 
of  Middlesex  might  have  made  a  case  before  Par- 
liament for  relieving  themselves  from  the  pay- 
ment of  those  expenses.  If  they  did  their  claim 
was  disregarded.  But  I  cannot  agree  with 
Manisty,  J.  that  the  fact  that  iu  Middlesex  those 
expenses  are  paid  out  of  the  parochial  fund  be<» 
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longing  to  &  body  that  had  nothing  to  do  with  the 
prison,  and  can  in  no  sense  be  said  to  be  paid  by 
a  prison  authority,  shows  that  in  other  oonnties 
the  payment  ont  of  a  fund  belonging  to  the  body 
which  muntained  the  prison,  ana  which  was 
under  the  control  of  the  body  which  was  made 
the  prison  authority,  was  not  made  by  the  prison 
authority.  I  therefore  agree  with  the  construc- 
tion of  the  Act  come  to  by  the  Court  of  Appeal, 
and  consequently  in  my  opinion  the  appeal 
should  be  aismissed  with  costs. 

Lord  Watson. — ^My  Lords :  I  also  am  of  opinion 
that  the  judgment  of  the  Court  of  Appeal  ought 
to  be  affirmed.  In  construing  sect.  57  of  the 
Prisons  Act  1877  (40  &  41  Yict.  c.  21),  for  the 
purposes  of  this  case,  the  first  question  arising 
for  consideration  is  this,  whether  the  expression 
"  committal  to  prison  "  refers  to  the  granting  of 
a  warrant  for  the  incarceration  of  the  prisoner,  or 
to  the  delivery  of  his  person  into  the  custody  of 
the  gaoler  within  the  prison  walls.  Upon  this 
point  I  cannot  say  that  the  able  argument  of  the 
appellant's  counsel  raised  any  serious  doubt  in 
my  mind.  "  Commitment "  or  "  committal,"  for 
I  take  these  words  to  be  synonymous,  express  the 
act  of  the  magistrate,  who  alone  has  power  to 
commit  to  prison,  whether  pending  further  in- 
quiry, for  trial,  or  for  punishment.  His  exercise 
of  tnat  power  is  complete  whenever  the  warrant 
of  commitment  has  been  duly  signed  and  de- 
livered. With  the  safe  conduct  of  the  prisoner 
firom  the  dock  to  the  gaol,  and  his  transfer  there 
to  the  custody  of  the  prison  officiids,  the  magis- 
trate has  nothing  to  ao.  I  am  accordingly  of 
opinion  that  the  leading  words  of  enactment  in 
sect.  57  are  broad  enough  to  cover  all  expenses 
lawfully  incurred  in  respect  of  the  sf^e  conduct 
and  conveyance  of  a  prisoner  from  the  time  when 
the  warrant  of  committal  is  issued  until  his 
death  or  discharge.  The  decision  of  the  case,  in 
my  opinion,  seems  to  depend  upon  the  just  con- 
struction of  these  words  m  sect.  57,  "  as  would,  if 
this  Act  had  not  passed,  have  been  payable  by  a 
prison  authority."  ^  If  it  were  estaolished  that 
the  costs  of  conveying  a  prisoner  from  the  dock 
to  the  gaol,  upon  remand  or  summary  conviction, 
were  not  payable  by  a  prison  authority  within  the 
meaning  of  sect.  57,  it  appears  to  me  that  the 
appellant  would  be  entitled  to  have  judgment 
given  in  his  favour.  It  is  not  in  dispute  that  the 
term  *'  prison  authority "  first  became  a  nomen 
juris  on  the  passing  of  the  Prisons  Act  1865 
(28  &  29  Vict.  c.  l^e).  By  sect.  5,  sub-sects.  1 
and  2,  justices  of  the  peace  were  constituted  the 
prison  authority  for  the  purposes  of  the  Act  in 
all  counties  except  Middlesex,  and  by  sect.  8  it 
was  enacted  that  all  expenses  incurred  by  the 
prison  authorities  in  carrying  into  efiect  the  pro- 
visions of  the  Act  should  be  defrayed  out  of  any 
rate  of  the  nature  of  a  county  rate  leviable  in  the 
county,  and  applicable  to  the  maintenance  of  a 
prison,  or  out  of  any  other  property  applicable  to 
that  purpose.  Neither  is  it  disputed  that  the 
costs  to  which  the  present  action  relates  formed 
no  part  of  the  expenses  of  executing  the  Act  of 
1865,  and  were  in  no  sense  incurred  or  payable 
by  a  prison  authority  constituted  under  that  Act. 
Before  the  passing  of  the  Prisons  Act  1865  it  had 
been  enacted  that  these  costs  should  be  paid  by 
the  treasurer  of  the  county  upon  the  order  of  the 
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the  time  when  the  Prisons  Act  1877  became  law 
matters  stood  in  this  position.    The  coet  of  con- 
veying to  prison  a  person  committed  on  remand 
or  for  trial  was  a  charge  upon  the  county  funds 
or  rate  administered  by  the  county  justioea.    As 
I  read  the  Act  of  1865  the  expenses  incurred  in 
its  execution  by  the  justices  acting  as  the  prison 
authority  were  made  a  charge  upon    the   same 
fund.    The  Act  of  1865  expressly  provides  that 
they  **  shall  be  defrayed  "  out  of  the  county  rate, 
and   although   in  soot.  57  of   the  Act  of  1877 
these  expenses  are  described  as  "payable  by  a 
prison  authority,"  they   were  not  m  any  strid 
sense  payable  by  a  prison  an  thority  under  the  Act 
of  1865,  but  were  payable  out  of  the  county  rates 
or  funds  levied  and  administered  by  the  jnstioes 
of  the   peace.    The    county    prison   authoritieB 
under  the  Act  of  1865  had,  gud  prison  authoritieB, 
no  statutory  right  to  interfere  with  the  county 
rates  or  funds ;  they  had  merely  aright  to  demand 
that  the  expenses  incurred  by  them  in  carrying 
out  the  Act  should  be  defiayed  by  the  jnstioes,  aa 
the  legal  administrators  of  the  county  fund.^  I 
have  come  to  the  conclusion  that  the  expression 
"  a  prison  authority  "  in  sect.  57  refers  to,  and 
means,  the  justices  of  the  peace  of  the  county, 
and  not  the  justices  acting  in  their  capacity  of 
prison  authority  for  the  countv.    In  that  clanse 
the  expenses  with  which  it  deals  are  first  de- 
scribed as  expenses  "incurred  in  respect  of  a 
prisoner,"  that  is  incurred  bv  the  new  prison  de- 
partment of  the  State,  but  wnen  reference  is  made 
to  the  state  of  things  existing  before  the  passing 
of  the  Act,  they  are  described  as  expenses  "  pay- 
able by  a  prison  authority."    If  it  had  been  in- 
tended by  means  of  these  last   words  to  limit 
"expenses"  for  the   purposes  of  the  clause  to 
such  as  were  necessary  for  carrying  out  the  Act 
of  1865,  the  change  of  phraseology  from  *' in- 
curred "  to  "  payable "  is  very  singular.     The 
whole  costs,  from  commitment  until  death  or  dis- 
charge of   the  prisoner,  were  "payable"  in  the 
strictest  sense  of  the  word  by  the  justices  of  the 
countv;    whereas  the  prison  expenses  after  his 
actual  incarceration,  wnich  were  incurred  by  the 
justices  as  the  prison  authority  under  the  Act  of 
1865,  were  certainly  not  "  payable  "  by  them  ia 
that  capacity.     The  oonsiderations  to  which  I 
have  referred  would  not  of  themselves  lead  me  to 
reject  the  appellant's  arguments  upon  this  part  of 
the  case.    But  they  do  not  stand  alone.    Sect.  61 
of  the  Act  of  1877  enacts  that  "  the  expressioDS 
'prison    authorities,'    'justices    in    sessions   as- 
sembled,' 'and  visiting  justices,'  shall  have  the 
same  meaning  in  relation  to  any  prison  as  they 
have  in  the  Prisons   Act  1865,  and  expressions 
defined  in  that  Act  shall  have  the  same  meaning 
also  in  this  Act."    That  enactment  appears  to  me 
to  have  the  practical  effect  of  transferring,  so  far 
as  necessary,  all  its  definitions  or  interpretation 
clauses  from  the  Act  of  1865  to  that  of  1877;  and 
the  provision  that    "prison    authorities"   shall 
have  the  same  meaning  as  in  the  Act  of  1865  has, 
in  my  opinion,  no  other  or  further  result  than  to 
import  the  definitions  of  a  prison  authority  con- 
tained in  sect.  5  of  that  Act  into  the  Act  of  1877. 
I  do  not  think  that  it  was  intended  to  import  not 
only  that  definition,  but  along  with  and  as^  a 
necessary  part  of  it  all  the  rights  and  liabilities 
belonging  or  attaching   to   a   prison  authority 
under  the  Act  of  1865 ;  and  if  I  am  right  in 
holding  that  such  is  the  true  import  and  oneot  of 
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•ecfc.  61t  it  ifl  beyond  oontroversy  that  the  costs 
taed  for»  which  were  fonnerly  payable  oat  of  the 
CMtntj  funds  admiDistered  by  the  jostioes,  mast 
now  be  met  by  the  Treasary.  I  have  not  been 
able  to  derire  any  aid  from  the  leading  enact- 
ments of  the  statate,  apart  from  the  terms  of 
eeots.  57  and  61,  as  indicating  the  intention  of  the 
Legislatare  in  regard  to  this  matter.  They  do 
not  per  §b  create  any  presamptioli  that  the  Legis- 
latare intended  to  make  these  costs  a  charge 
npon  the  national  parse ;  at  least  that  inference 
does  not  appear  to  me  to  be  more  probable  than 
the  appellant's  theory  that  nothing  is  transferred 
by^  the  Act  to  the  Home  Secretary  except  the 
prisons  of  the  coanty  and  the  maintenance  of 
prisoners  after  they  have  been  placed  in  the 
oastody  of  the  prison  officials.  Nor  do  1  think 
that  there  is  much  weight  in  the  argument 
derived  from  the  terms  of  the  proviso  with  which 
eeot.  57  conclades.  It  belongs  to  a  species  of 
fyroYlso  which  is  introdaced  without  necessity,  and 
aimply  ohmajorem  ccMtdamt  and  in  no  way  conflicts 
with  either  of  the  two  constructions  of  the 
enacticg  words  of  the  claase  for  which  the  appel- 
lant and  the  respondent  respectively  contend,  al- 
though the  fact  of  its  inth>auction  is  more  easily 
explained  on  the  assumption  that  the  contention 
of  the  respondent  is  right. 

Lord  PsNZAircB.— My  Lords :  I  am  glad  to  find 
that  your  Lordships  have  arrived  at  the  conda- 
aibn  with  respect  to  this  case  to  which  my  own 
mind  has  been  brought  upon  a  full  consideration 
of  it,  not  without  some  doubt  and  hesitation.  The 
qaestion  is  really  a  very  short  one,  and  depends, 
not  only  substantially  but  in  form,  upon  the  proper 
construction  to  be  given  to  a  single  section  of  a 
single  Act  of  Parliament.  I  shall  therefore  not 
trouble  you^  Lordships  at  any  length  on  the  sub- 
ject. I  thiok  a  rery  short  time  will  enable  me  to 
put  before  the  House  the  reasons  which  have 
Drought  my  mind  to  the  conclusion  that  the  judg- 
ment appealed  from  ought  to  be  affirmed.  The 
Prisons  Act  of  1877  was  an  act  for  the  purpose  of 
transferriug  to  the  Secretary  of  State  the  govern- 
ment and  management  of  the  prisons  of  this 
oountry,  which  had  before,  in  the  case  of  counties, 
been  under  the  management  of  the  magistrates ; 
and  sect.  4  says  that,  ^  after  the  commencement  of 
this  Act  all  expenses  incurred  in  respect  of  the 
maintenance  of  prisons  and  of  the  prisoners  therein 
shall  be  defrayed  out  of  moneys  provided  by 
Parliament."  Then  comes  the  question,  what  is 
the  meaning  of  the  word  "maintenance P  "  That 
is  a  technical  word  which  has  been  used  in  the  Act 
aabject  to  a  definition  to  be  found  in  sect.  57,  on 
which  the  whole  question  turns.  Sect.  57  declares 
that,  "the  maintenance  of  a  prisoner*'  includes 
certain  things.  First  there  comes  what  I  will  call 
a  descriptive  category  of  the  matters  which  are 
indluded  in  the  words  "  maintenance  of  a  prisoner." 
"All  such  necessary  expenses  incurred  in  respect 
of  a  prisoner  for  food,  clothing,  custody,  safe  oon- 
dnot,  and  removal  from  one  place  of  confinement 
to  another,  or  otherwise  from  the  period  of  his 
committal  to  prison  until  his  death  or  discharge 
from  prison.  That  is  the  descriptive  category 
which  the  section  in  the  first  place  gives  us  as  to 
the  meaning  of  these  words  "maintenance  of  a 
prisoner."  Then  follows  what  I  will  call  a  restrio- 
tiTe  condition  in  these  words,  "  as  would,  if  this 
Act  had  not  passed,  have  been  payable  by  a  prison 
authority;"  and  thirdly  there  follows  a  proviso 


"  that  nothing  in  this  Act  shall  exempt  a  priaoner 
from  payment  of  any  costs  or  expenses  in  respect 
of  his  conveyance  to  prison  or  otherwise  which  he 
would  have  been  liable  to  pay  if  this  Act  had  not 
passed."  Now  after  the  arimment  that  has  taken 
place  at  your  Lordships'  bar  I  think  it  cannot  be 
denied  that  this  section  is  not  a  plain  one.  It  can- 
not be  denied  that  it  is  a  section  which  presents 
some  difficulty,  because  whichever  construction 
yon  give  to  it,  you  to  a  certain  extent,  1  will  not 
say  do  violence  to  other  portions  of  the  section, 
but  you  do  not  give  the  natural  meaning  to  every 
expression  contained  in  it,  which  would  m  the  first 
instance  arise  to  the  mind  on  reading  it.  The  ar- 
gument of  the  appellant  proceeds  on  the  supposn- 
tion  that  "  commitment  to  prison  "  does  not  mean 
the  commitment  by  a  magistrate,  but  means  the 
actual  transfer  into  the  prison,  and  reception  in 
the  prison  of  the  prisoner.  It  is  necessary  for  the 
appellant  to  place  that  construction  upon  the  cate- 
gory with  which  the  section  starts,  because  un- 
doubtedly otherwise  the  sum  in  question  would 
fall  within  that  category.  The  sum  in  question  is 
an  expense  incurred  after  the  committal  by  the 
magistrate,  and  before  the  reception  into  prison, 
and  the  appellant's  argument  makes  it  necessary 
to  give  the  construction  I  have  just  mentioned  to 
that  portion  of  the  section.  Now  at  the  outset  I 
think  it  is  plain  that  that  is  doing  some  vlolenoe 
to  the  word  "commitment."  Whether  it  is 
"commitment"  or  " committal "  appears  to  me 
to  be  indifferent,  for  I  think  they  mean  the  same 
thing.  But  I  think  that  everyone  would  say  that 
the  natural  and  ordinary  meaning  of  "  commitment 
to  prison  "  is  the  act  of  the  magistrate  in  commit- 
ting to  prison,  and  therefore  some  violence  is 
done,  as  1  think,  by  the  argument  of  the  appellant 
to  that  portion  of  the  section.  But  he  justifies 
that  violence  by  the  construction  which  he  says 
is  the  necessary  and  proper  construction  of  the 
^  following  words — these  words  which  contain  what 
I  have  called  a  restrictive  condition.  They  are  to 
be  "  such  expenses  as  would  if  this  Act  had  not 

Sassed,  have  been  payable  by  a  prison  authority." 
Tow  I  confess  that,  reading  those  words  by  them- 
selves, I  should  have  been  disposed  to  think  that 
the  Act  meant  payable  by  a  prison  authority  as 
such.    I  think  that  would  be  the  natural  meaning 
of  those  words,  and  it  is  upon  that  view  of  the 
meaning  of  those  words  that  the  appellant's  argu- 
ment is  founded.    He  does  some  violence,  there- 
fore, to  the  first  portion  of  the  section,  but  he 
founds  his  reasons  for  doing  so  on  the  prop>er  con- 
struction of  the  second  portion  of  the  section. 
Now  referring  to  the  argument  on  the  other  side, 
the  respondent  says  that  "  commitment  to  prison  " 
means  commitment  in  its  ordinary  sense,  and  cer- 
tainly he  does  no  violence  to  that  portion  of  the 
section,  and  when  he  comes  to  deal  with  the  neat 
portion,  namely,  the  restrictive  condition,  I  under- 
stand his  argument  to  be  this :  He  says, "  a  prison 
authority,"  what  is  that  P    Turning  to  the  defini- 
tion clause  of  the  statute  in  question,  we  find  that 
that  expression  is  to  have  the  same  meaning  as  the 
words  "  prison  authority  "  had  in  the  Act  of  1865. 
When  we  turn  to  the  Prisons  Act  of  1805  we  find 
in  sect.  5  that "  the  persons  herein  named  shall  be 
prison  authorities  for  the  purposes  of  this  Act«" 
and  then  follows  a  list  of  the  different  people  who 
are  to  constitute  a  prison  authority  according  to 
the  place  in  respect  of  which  the  Act  is  speaking. 
With  regard  to  counties  it  says,  "  As  respects  any 
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priBon  belonging  to  any  oonnty  except  as  herein* 
after  mentioned,  or  to  any  riding,  division,  hnn- 
dredt  or  liberty  of   a  county  haviog  a  separate 
court  of  quarter  sessions,  the  justices  in  quarter 
sessions  assembled  **  are  to  be  the  "  prison  autho- 
rity."   Then  if  that  definition  is  read  into  the  Act 
of  1877>  the  restriotiye  condition  to  which  I  have 
referred  would  run  in  these  words,  '*  such  expenses 
^  would,  if  this  Act  had  not  passed,  have  been 
payable  in  a  countv  by  the  justices  in  quarter 
sessions     assemblea.*'      The    respondent    says, 
you     have     no    right     to     go     beyond    that, 
that    satisfies  the    whole    of  the  words.     Tou 
have  got  a  definition  of  *'  prison  authority"  given 
yon  in  this  statute,  and  it  says  that  that  expression 
IS  to  mean  the  same  thing  as  it  does  in  the  Act  of 
1865.    The  Act  of  1865  says,  as  regards  a  county, 
that  it  means  the  justices  in  quarter  sessions 
assembled,  and  therefore  the  whole  scope  and 
effect  of  this  portion  of  the  section  is  merely  to 
say  that  an  expense  incurred  in  respect  of  a  pri- 
soner which  is  to  be  within  this  section  must  be 
such  as  would,  if  the  Act  had  not  passed,  have 
been  payable  by  the  justices  in  quarter  sessions 
assembled.    I  confess  that,  in  my  opinion,  that 
construction  does  much  less  violence  to  the  primd 
faei€  aspect  of  the  words  contained  in  the  section 
than  that  which  the  appelkmt  has  been  forced  to 
adopt ;  and  therefore,  had  the  matter  stood  there 
alone,  my  mind  would  have  been  driven  to  the 
conclusion  that  the  respondent  was  right.    But 
then  there  remains  the  proviso,  and  I  am  inclined 
to  give  more  weight  to  it  than  some  of  your  Lord- 
bhips  have  done.    The  proviso  is :  **  That  nothing 
in  this  Act  shall  exempt  a  prisoner  from  payment 
of  any  costs  or  expenses  in  respect  of  his  convey- 
ance to  prison  or  otherwise  which  he  would  have 
been  liable  to  pay  if  this  Act  had  not  passed."    I 
G[uito  agree  that  provisos  are  constantly  inserted 
in  Acts  of  Parliament  to  protect  particular  in- 
terests ex  tnajore  ca/uteldt  and  that  yon  must  not 
always  expect  to  find  that  if  the  proviso  had  not 
been  there  an  efiect  would  have  been  produced 
contrary  to  or  different  from  the  ^ect  that  is 
produced  by  the  proviso  being  there;  in  other 
words,  you  must  not  always  expect  to  find  that 
the  proviso  was  necessary.    But  in  this  case  I 
cannot  help  thinking  that  the  proviso  does  shed 
a  light  upon  the  meaning  of  the  Legislature, 
because  the  person  who  drew  this  Act  mast  have 
had  before  his  mind  in  drawing  that  proviso  the 
species  of  expense  which  is  here  in  question  and 
controversy;  he  must  have  had  before  him  the 
expense  of  conveying  a  prisoner  to  prison,  an 
expense  which,  by  previous  statutes,  had  been 
cast    upon   the   prisoner   himself  in    the  first 
instance.    It  would  be  impossible,  as  it  seems  to 
me,  auBuming  this  Act  to  have  been  draughted  by 
a  single  individual,  and  not  to  be  the  work  of 
several  hands,  to  suppose  that  the  draughtsman 
would  fasve  put  in  that  proviso  unless  he  had 
thought  that  the  previous  part  of  the  section  had 
been  dealing  with  an  expense  of  tbis  character. 
There  would  have  been  no  need  for  it,  and  not 
only  would  there  have  been  no  need,  but  there 
would  have  been  almost  an  absurdity  in  putting 
in  a  proviso  that  nothing  should  in  future  prevent 
a  prisoner  from  paying  the  expense  of  his  own  con- 
veyance to  prison  as  he  had  done  before,  unless 
the  previous  part  of   the  section  had  dealt  with 
a  matter  of  that  chai-acter.     Therefore  I  think 
that  the  proviso  does  shed  a  light  upon  the  pre- 


vious part  of  the  section,  and  fortifies  the  argu- 
ments which  have  been  urged  in  other  respects  in 
support  of  the  respondentMB  case.  Th<tfe  is  only 
one  other  matter  to  which  I  desire  to  call  year 
Lordships'  attention,  and  that  is,  a  consideration 
which  was  urged  noon  your  Lordships  l^  the 
Solicitor-Genera],  ana  iff,  I  think,  well  worthy  of 
your  Lordships'  acceptance.  It  tarns  not  upon 
any  special  and  particular  language  used  in  the 
stetute,  but  upon  the  general  scope  and  effect  of 
the  Act  as  passed  by  the  Legislature.  Ilie  object 
of  the  Act  was  to  transfer  county  prisons  from 
the  jurisdiction  of  the  magistrates  to  that  of  the 
Secretory  of  Stete,  and  at  the  same  time  that  it 
relieved  the  magistrates  from  all  dealing  with 
prisons  and  all  control  over  them,  it  proposed,  in 
general  terms  undoubtedly,  to  relieve  the  coontj 
m)m  the  expense  of  them.  Now,  in  this  Act 
there  is  a  provision  enabling  the  Secretair  of 
Stete  to  order  a  prisoner  who  has  committed  an 
offence  in.  county  A.  to  be  confined  in  a  prison 
not  necessarily  in  county  A.*  but  in  county  B.; 
and  in  this  particular  appeal  one  of  the  esses 
brought  before  the  Housis  for  its  determinaticn  is 
a  case  where  an  offence  was  committed  in  Surrey, 
and  the  prisoner  was  sent  to  a  prison  in  Middlesex. 
It  is  obvious  enough  that  in  such  a^tate  of  things, 
if  this  expense  faSs  upon  the  county,  the  county 
might  be  put  to  much  greater  charges  than  it 
would  otherwise  have  been  put  to ;  that  is,  than  it 
would  have  been  put  to  before  the  Aot  passed. 
Before  the  Act  passed  the  county  was  respcnsiUe 
for  ite  own  prisoners,  and  had  to  pay  the  expense 
of  ite  own  prisoners  being  conveyed  to  gaol.  Bat 
it  would  seem  unlikely  that  at  the  time  which  the 
Legislature  was  teking  away  the  authority  from 
the  county  magristrates,  and  at  the  time  when  i( 
was  by  the  same  blow  relieving  them  from  the 
expense  of  prisons,  it  intended  to  cast  a  new 
burden  upon  the  county  rates  in  the  manner  whidi 
has  been  susgested.  I  think  that  is  a  oonsidem- 
tion  which  has  some  weight,  and  adds  something 
perhaps  to  the  argumente  which  have  been  already 
urged  and  have  received  your  Lordships'  sanctioo 
in  faYOur  of  the  respondent.  I  am  therefore  of 
opinion  diat  this  judgment  ought  to  be  affirmed. 

Judgment  appealed  from  affirmed^  and  appeal 
dismissed  toUh  costs. 

Solicitors  for  the  appellant.  Hare  and  Fdl,  fpr 
the  Solicitor  to  the  Treasury. 
Solicitor  for  the  respondent,  F.  F,  SmaiBpeiei, 
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day  neoU  appoiwMfur  the  holding  of  the  gmeral 
annual  Heeming  meeting  for  thai  division  or 
place" 

The  Act  reeoived  the  Boyal  aesont  on  the  27ih  Aug, 
1881.  The  general  annual  lieeneing  meeting 
for  the  place  where  the  ofpeUant  resided  was 
held  on  the  8ih  Bept,,  thcU  day  hatfing  been  ap' 
pointed  by  ihe  juHiees  prior  to  the  27th  Aug. 
The  appellant  having  been  convicted  of  keeping 
open  hu  Ucensed  premisee  for  the  sale  of  intoxi- 
eaiing  Uquors  on  Sunday  the  llth  Sept. : 

Heid^  that,  on  the  true  construction  of  sect.  3,  the 
Act  comes  into  force  on  the  day  whtch  next  after 
ihe  passing  of  the  Act  shall  he  appointed  for  the 
holding  of  the  general  annucd  Uoensing  meeting, 
and  as  for  the  place  in  which  the  appellant 
resided  it  had  been  appointed  before  the  passing 
0/  the  Aotf  the  conviction  was  wrong. 

Oase  stated  by  instices. 

At  a  petty  sessions  holden  at  Hawarden  in  tbe 
ooontj  of  Flint  on  the  27th  Sept.  1881,  an  infor- 
mation preferred  by  the  above-named  James 
McBride  (hereinafter  called  the  respondent) 
against  the  above-named  Edward  Biohards  (here- 
inafter called  the  appellant),  charging  "  for  that 
be  the  said  appellant,  on  the  eleventh  day  of 
September  one  thousand  eight  hundred  and 
eighty- one,  at  the  township  of  Saltney,  in  the 
ooanty  of  Flint,  then  being  duly  licensed  to  sell 
by  retail  intoxicating  liqaors  in  his  honse  and 
premises  being  sitnate  in  the  Principality  of 
wales,  did  then  and  there  keep  open  his 
said  house  and  premises  for  the  sale  of  in- 
toxicating liquors  during  the  said  day,  the  same 
being  Sunday,  to  wit,  at  the  hour  of  twenty 
minutes  past  six  in  the  evening,  contrary  to  the 
form  of  the  statute  in  snob  case  made  and  pro- 
vided," was  heard  and  determined  by  us,  the  said 
parties  respectively  being  then  present ;  and  upon 
such  hearing  the^  appellant  was  duly  convicted 
before  us  of  the  said  offence,  and  we  adjudged  him 
for  his  said  offence  to  forfeit  and  pay  the  sum  of 
two  shillings  and  sixpence,  to  be  paid  and  applied 
according  to  law,  and  also  the  sum  of  seven 
shillings  and  sixpence  for  costs,  the  same  to  be 
paid  forthwith,  to  be  recovered  by  distress,  or  in 
default  to  be  imprisoned  and  kept  to  hard  labour 
for  the  space  of  seven  days. 

Upon  the  hearing  of  the  information  it  was 
proved  on  behalf  of  the  respondent,  and  found  as 
» tact,  that  the  said  appellant  was  duly  licensed  to 
■ell  intoxicating  liquors  in  his  house  by  retail, 
that  his  premises  were  sitnate  in  the  principality 
of  Wales,  to  wit  at  Saltney,  in  the  county  of  Flint, 
and  that  the  appellant  did  keep  open  his  said 
honse  and  premises  for  the  sale  of  intoxicating 
liquors  on  Sunday  the  llth  Sept.  1881,  at  the 
hoar  of  twenty  minutes  past  six  in  the  evening. 

It  was  further  proved  on  behalf  of  the  respon- 
dent^ and  found  as  a  fact,  that  the  annual  licensing 
meeting  for  the  township  of  Saltney  was  held  at 
Bronghton  in  the  said  county  of  Flint  on  the  8th 
Sept.  1881,  and  that  the  said  annual  licensing 
meeting  had  been  appointed  pursuant  to  9  Geo.  4, 
0.  61,  ss.  1  and  2,  prior  to  the  27th  Aug.  1881. 

It  was  contended  on  the  part  of  the  appellant 
that  the  Sunday  Closing  (Wales)  Act  1881  (44  & 
4&  Yiot.  c.  61),  and  which  provides  for  the  closing 
on  Sonday  of  all  premises  in  Wales  in  which  in- 
toxicating liquors  are  sold  or  exposed  for  sale,  had 
ool  oommenoed  and  oome  into  operation  on  the 


llth  Sept  1881,  so  far  as  reirarded  the  said  town- 
ship of  SaltnejTf  inasmuch  as  the  said  annual 
licensing  meeting  held  at  Bronghton  aforesaid 
had  been  appointed  before  the  passing  of  the 
Act. 

We,  however,  being  of  opinion  that  the  said 
Sonday  Closing  (Wales)  Act  1881  (44  &  45  Yiot* 
c  61)  had  oommenoed  and  oome  into  operation,  ao 
far  as  regarded  the  said  township  of  Sahney,  on. 
the  llth  Sept.  1881,  gave  our  determination 
against  the  appellant  in  the  manner  before  stated. 
The  question  of  law  arising  on  the  above  state- 
ment for  the  opinion  of  this  court,  therefore  is, 
whether  the  Sunday  Closing  (Wales)  Act  1881 
(44  &  45  Yict  c.  61)  bad  oommenoed  and  oome  into 
operation  in  the  said  township  of  Saltney,  in  the 
ooanty  of  Flint,  on  the  llth  Sept.  1881. 

^  If  the  court  should  be  of  opinion  that  the  oon- 
yiction  was  legally  and  properly  made  as  afore- 
said, then  the  said  conviction  to  stand ;  but  if  the 
oourt  should  be  of  opinion  otherwise,  then  the  said 
information  is  to  be  dismissed. 

Poland  for  the  appellant.  —  The  question  is, 
whether  the  Act,  which  received  the  Boyal  assent 
on  the  27th  Aug.  1881,  comes  into  operation  thia 
year  in  some  parts  of  Wales  and  not  in  othen^ 
or  whether  its  operation  is  postponed  altogether 
till  next  year.  By  9  Geo.  4,  0.  61,  the  general 
annual  licensing  meetings  are  to  be  held  l^tween 
the  20th  Aug.  and  the  14th  Sept. ;  and  twenty-one 
days  before  the  appointed  day  the  justices  are  to 
meet  and  fix  the  day,  to  issue  their  precept  to  the 
constable,  who  has  to  give  notice  to  every  inn« 
keeper.  In  this  case  the  day  was  appointed  before 
the  27th  Ang.,  and  the  lioensing  meeting  was  held 
on  the  8th  Sept.  The  meaning  of  sect.  3  is  that 
the  Act  shall  only  oome  into  operation  on  the  d&y 
which  shall  be  appointed  next  after  the  passing  of 
the  Act.  In  some  places  in  Wales  the  licensing 
meetings  were  held  before  the  27th  Aug.,  and  it 
is  quite  dear  that  the  Act  cannot  apply  to  those 
cases,  and  the  Legislature  cannot  have  intended 
that  a  man  shall  be  obliged  to  close  his  honse  on 
the  Sunday  owing  to  the  accident  of  the  licensing 
meeting  being  fixed  for  some  day  subsequent  to 
the  27th  Aug. 

Banhes  for  the  respondent.  —  The  whole  Act 
must  be  looked  to,  including  the  preamble,  to  see 
what  the  intention  of  the  Legislature  was : 

Halton  V.  Cove,  1  B.  A  A.  558. 
Sect.  3  must  be  construed  in  the  sense  which  will 
carry  out  the  intention  of  the  Legislature.  The 
intention  of  the  Act  was  that  public-houses  should 
be  closed  throughout  Wales  on  Sunday ;  and  in 
order  to  carry  out  this  intention  the  words  of 
sect.  3  must  be  couRtrued  as  the  "  next  appointed 
day;"  that  is,  "next"  must  be  regarded  as  an 
adjective,  and  not  a^  an  adverb.  The  word 
*'  appointed  "  is  a  word  of  description,  and  shows 
that  the  object  was  to  fix  some  certain  definite 
time.  If  this  Act  is  not  to  come  into  operation 
until  the  year  1882,  it  would  not  have  been  neces- 
sary to  insert  this  word.  1  contend  that  it  was 
intended  to  come  into  operation  on  any  appointed 
day  which  fell  after  the  27th  Aug.  ISbl.  As 
regards  inconveuienoe,  the  same  result  occurs 
everywhere  on  the  border  line  between  England 
and  Wales.  A  public-house  on  one  side  of  the 
way  may  be  open,  and  one  on  tbe  other  side 
closed ;  but  the  question  of  incon?enienoe  or 
hardship  has  nothing  to  do  with  the  construction 
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irhioh  the  oourfc  mast  pat  on  the  words.    He  re- 
ferred to 

Myen  v.  Pwigal,  2  Be  G.  M.  A  G.  599 ; 
Dapueto  t.  WyUe,  L.  Bep.  5  P.  C.  492. 

Poland  replied. 

Qbotb,  J. — I  am  of  opinion  that  the  appellant 
18  entitled  to  our  judgment,  and  that  on  the  tme 
constrnotion  of  the  Act  the  magistrates  were 
wrong  in  convicting  him.  The  words,  if  read  in 
their  strict  grammatical  sense,  appear  to  me  to 
admit  of  no  reasonable  doubt.  The  section  says : 
**  This  Act  shall  commence  and  come  into  opera- 
tion with  respect  to  each  division  or  place  in 
Wales  on  the  day  next  appointed  for  the  holding 
of  the  general  annual  licensing  meeting  for  that 
division  or  place."  Now,  if  we  are  to  take  that 
clause  aloDC,  without  considering  any  matter 
outside  the  Act,  and  without  any  reference  to  the 
consequences  of  the  Act,  it  seems  to  me  that  it 
means  what  it  says,  the  day  which,  after  the 
passing  of  the  Act,  shall  be  next  appointed  for 
holding  the  general  annual  licensing  meeting. 
We  \Mve  had  our  attention  called  to  everything 
which  has  any  bearing  on  the  subject,  and  we  are 
asked  to  say  that  it  means  the  "next  day  ap- 
pointed after  the  passing  of  the  Act."  To  adopt 
this  construction  we  should  have  to  change  the 
adverb  into  an  adjective.  We  should  be  unable  to 
do  this,  and  to  put  the  construction  upon  the  word 
which  we  have  been  asked  to  do,  unless  the  strict 
grammatical  construction,  would  be  repugnant  to 
the  meaning  of  the  Act,  and  lead  to  something 
impossible  or  abburd.  We  cannot  assume  that  there 
.  wiis  a  mistake  in  the  Act,  and  that  when  the  Legis- 
lature says  the  day  next  appointed  after  the  passing 
of  the  Act,  it  means  the  next  day  appointed.  We 
should  make  havoc  in  a  large  number  of  Acts  if 
we  were  each  one  to  put  a  different  construction 
on  them  according  to  our  individual  views  of  the 
intention  of  the  Legislature.  It  may  be  that 
there  is  a  mistake  of  the  drawer  of  the  Act,  but 
the  remedy  is  to  amend  the  Act  by  subsequent 
legislation.  We  must  construe  Acts  as  we  find 
them  without  looking  to  the  consequences,  unless 
the  Act  is  ambiguous,  and  then  we  may  look  at 
the  grievances  intended  to  be  remedied,  or  to 
what  is  intended  to  be  prohibited.  Here  the 
words  are  cleju*,  and  I  see  nothing  in  the  Act  to 
show  that  it  intended  the  meaning  of  them  to 
be  the  next  day  appointed  after  the  passing  of  the 
Act.  Indeed,  the  words  are  so  clear  of  them- 
selves that,  even  if  there  were  something  in  the 
Act  to  show  that  the  next  day  was  intended,  I 
doubt  if  the  court  could  take  notice  of  it.  There 
must  be,  as  Parke,  B.  said,  something  repugnant, 
something  that  would  violate  the  objeot  of  the 
Act,  to  enable  the  court  to  construe  words  other- 
wise than  in  their  strict  grammatical  sense.  We 
are  asked  to  say  that,  because  the  Act  says, 
**  whereas  the  provisions  in  force  against  the  sale 
of  fermented  and  distilled  liquors  during  certain 
hours  of  Sunday  have  been  found  to  be  attended 
with  great  public  benefits,  and  it  is  expedient,  and 
the  people  of  Wales  are  desirous,  that  in  the 
principality  of  Wales  those  provisions  be  extended 
to  the  other  hours  of  Sunday,"  &c.,  that, 
therefore,  it  must  clearly  have  benn  the  intention 
of  the  Legislature  that  the  Act  should  come  intio 
force  at  once.  I  do  not  know  that  that  is  neces- 
sarily so,  for  the  same  may  be  said  of  every  Act, 
and  the  preamble  of   every  ^ct  might  be  con- 


strued io.    There  may  be  roaaons  in  what  mmj  be 
called  the  mind  of  the  Legislatare  for  namin|(  the 
time  at  which  an  Act  is  to  oome  into  operackm. 
There  are  Acts  of  which  it  is  desirable  to  poet- 
pone  the  operation,  and  when  time  is  named  in 
an  Act  it  ia  always  for  some  porpose;  B.g^  in 
cases    where   it    would    interfere    with     aome 
vested     interest,     a     fhture     time     maj      be 
named  to  enable  persons  affected   by  tho   Aot 
to  get  rid  of  stock  at  otherwise  adapt  themaelves 
to  the  new  droumstanoee  introddoed  by  the  Act 
For  reasons  such  as  these  the  operation  of  many 
Acts    is  postponed.     How  far  can  we  look  to 
reasons  or  that  kind  in  this  caseF    Where  the 
words  are  unambignoas  it  would  take  strong  words 
to  deviate  from  the  words  of  the  Act.    It  may 
well  be  that  the  Legislatare  intended  to  gire  the 
parties  a  year  before  the  Act  came  into  operaifcion 
to  sdlow  them  time  for  consideration.    Are  we  to 
assume,  because  the  Act  says  that  it  is  expedient 
that  all  licensed  houses  shall  be  closed  on  Sundays 
throughout  Wales,  that  therefore  it  intended  the 
change  to  be  effected  as  soon  as  possible  P    If  ao^ 
we  should  have  to  strain  the  words  of  the  Act  in 
order  to  effect  the  object  which  it  had  in  view^ 
It  is  suggested  that  the  Act  was  drawn  long  ago^ 
and  that  it  would  have  come  into  operation  long 
before  it  did  but  for  some  nnavoidable  delay ;  if 
this  be  so,  it  forwards  the  construction  contended 
for  by  the  appellant's  counsel,  and  shows  that  it 
really  meant  the  day  which  next  after  the  pasaing 
of   the  Act  shall  be  appointed  for  holding  the 
general  annual  licensing  meeting.    I  do  not  think 
we  can  go  behind  the  Aot  into  conjectural  matterv 
of  that  sort,  for  we  should  get  launched  into  a  aea 
of  speculation.    We  should  not  be  construing  the 
Act,  but  what  we  thought  was  intended  by  the 
Act.    As  regards  the  argument  of  inoonvenienceb 
if  the  meaning  contended  for  by  the  appellant  be 
adopted  the  operation  of  the  Act  woula  be  put  off 
for  a  year,  because  the  Act  could  not  come  into 
operation  until  Aug.  1882 ;  according  to  that  con- 
tended for  by  the  respondent  it  would  take  effect 
within  three  weeks  after  it  was  passed.    If  the 
respondent  could  say  that  every  case  would  fiJl 
within  the  Act  at  that  early  date  we  might  adopt 
his  eonstruction ;  but  he  cannot  do  so,  becaase 
there  may  be  meetings  held  between  the  20th  and 
27th  Aug.  1881,  and  in  those  cases  it  is  quite  dear 
that  the  Act  could  not  come  into  operation  until 
next  year ;  therefore  that  argument  does  not  go  fiv 
enough  to  enable  us  to  draw  the  inference  that  the 
Act  was  intended  to  come  into  force  at  once.    Id 
the  majority  of  cases  it  would  come  into  operation 
at  once,  and  in  others  it  would  be  postponed  for  a 
year.    It  would  produce  great  inconvenience  thos, 
for  some  persons  would  be  benefited  and  otheis 
injured  without  any  reason.    Therefore  looking  st 
the  Act,  I  see  no  reason  for  placing  any  othcnr  than 
the  strict  grammatical  constrnotion  on  the  words, 
which  is  '*  the  day  which  next  after  the  passing  of 
the  Act  shall  be  appointed  for  holding  the  genenl 
annual  licensing  meeting," 

LoFBS,  J. — I  agree  with  the  judgment  of  ■/ 
brother  Grove.  I  cannot  doubt  that  tlie  infientioa 
was  that  the  Act  should  come  into  operation  ita 
year.  I  do  not  see  that  it  is  possible  to  come  to 
any  other  conclusion.  But  the  court  is  boand  by 
the  words  of  the  Act  as  it  finds  them  in  the  AflCk 
and  it  has  no  power  to  dislocate  or  twist  them  in 
order  to  meet  what  the  Legislature  may  have  in- 
tended.   The  lioyal  assent  was  given  to  the  Act 
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on  the  27th  Aag.  1881,  and  it  is  dear  that  the  Aot 
speaka  from  thac  day.  Seot.  8  says  that  the  Act 
Bnall  oommenoe  and  come  into  operation  with 
respeot.  to  each  division  or  place  in  Walee  on  the 
day  next  appointed  for  the  holding  of  the  ij^eneral 
annual  licensing  meeting  for  that  diviaion  or 
place.  We  are  inyited  bj  Mr.  Bankes,  who  argaed 
the  case  very  ably,  to  say  that  the  '*  day  next 
appointed"  means  the  "next  day  appointed;" 
hilt  we  cannot  do  that  nnless  the  words  are  so 
repa^^nt  and  inconsistent  as  to  make  the  other 
pTOTisions  of  the  Act  absurd.  This  they  do 
not  do.  If  the  Legislature  intended  it  to  be 
the  next  day»  it  seems  strange  that  they  did  not 
nee'  words  to  convey  that  meaning.  If  the  words 
''day  next  appointed"  are  to  1^  read  in  their 
ordinary  grrammatical  sense,  it  is  dear  the  Act 
cannot  come  into  operation  until  next  year, 
beoaase  by  the  Act  of  Qw>,  4  every  meeting 
would  have  been  appointed  before  the  Act  came 
into  operation.  I  therefore  think  the  magistrates 
were  wrong,  and  the  conviction  must  be  quashed. 

Appeal  alioiMd. 

Solicitors  for  the  appellant,  Ounliffe  and  Beath 
sumi,  for  Ohurtan,  Chester. 

Solicitors  for  the  respondent,  Simpson,  Havp- 
mond,    Biehardi,  and  Simpson,   for   KeUy   and  | 
Ksene,  Mold.  


Tuesday,  Nov.  22, 1881. 
(Before  Grovb,  Lorss,  and  Bowiv,  JJ.) 

RbO.  v.  tuM  OVBBSXBBS  07    THB  TOWHSHIP   07 

Mabchestbk.  (a) 
Poor — Staius  of  itremovahiUiy — Deserted  wife — 
Brwdc  of  husband's  residenee^9  Sr  10  Viei.  e.  66, 
s.  1—28  4"  29  Vid.  e.  78,  s.  8. 

A  "husband  and  wife  had  resided  in  the  respondents* 
union  for  more  than  one  year,  and  nod  thus 
acquired  irremovability  under  the  Poor  Removal 
Ads. 

The  husband  left  for  America  and  died  there 
shortly  after  his  arrival.  Two  months  after  his 
deaih  the  widow  became  chargeable,  arkd  there' 
upon  the  respondents  obtain^  an  order  for  her 
r€fmoval  to  the  appellant  township  as  being  the 
last  place  of  settlement. 

Sdd,  that  tke  break  of  the  husband^ s  residence 
overcUed  as  a  break  of  the  wife's  also,  and,  thai 
she  not  having  re^acquired  a  status  of  irremova" 
bUiiy  by  length  of  residence  as  wife  and  widow, 
she  was  removable. 

Tms  was  an  appeal  fh)m  an  order  of  quarter 
sessions  confirming  an  order  of  the  stipendiary 
magistrate  of  Manchester  for  the  removal  of 
certain  paupers  from  the  Prestwich  Poor  Law 
Union'to  the  township  of  Manchester  as  being  the 
place  of  their  last  legal  settlement 

The  overseers  and  guardians  of  the  poor  for  the 
latter  place  appealed,  and  a  case  was  settled 
between  the  parties  as  follows : 

1.  In  the  year  1867  N.  Parkinson  with  his  wife 
and  &mily  came  to  reside  in  the  appellant  town- 
ship of  Manchester,  and  continuea  to  reside  in 
that  township  till  the  19th  March,  1878. 

2.  On  the  i9th  March  1878  N.  Parkinson,  along 
with  his  wife  and  children,  left  Manchester  and 
wont  to  reside  in  Bradford,  in  the  Prestwioh  Poor 
Law  Union,  and  continued  there  till  the  22nd 
Jan.  1880,  on  which  date  it  is  admitted  that  (in 

ift)  Aaported  by  DeSLOF  Bill,  Bb^.,  BarriilaMktJAW. 


case  he  had  then  become  chargeable),  he,  his  wife, 
and  children  were  irremovable  from  the  Prestwich 
Poor  Law  Union. 

3.  On  the  22nd  Jan.  1880  N.  Parkinson  left  bis 
wife  abd  children  in  the  Prestwich  Poor  Law 
Union,  and  went  to  America  in  search  of  work| 
and  intending  to  reside  in  America.  There  is  n^ 
evidence  whether  he  intended  to  fetch  or  send  for 
his  wife  and  children  to  America. 

4.  Parkinson  died  in  hospital  in  New  York  on 
the  ISth  March  1880. 

5.  The  widow  and  her  children  became  charge- 
able to  the  Prestwich  Poor  Law  Union  on  the  8rd 
May  1880,  and  continued  so  till  the  14th  April 
1881,  the  date  of  the  order  of  removal.    The  last 

Siace  of  resinence  of  N.  Parkinson  admittedly  was 
[anohestor. 

6.  It  was  contended  on  behalf  of  the  Prestwich 
Poor  Law  Union  that  neither  the  wife  nor  hef 
children  ever  acquired  a  status  of  irremovability  in 
Prestwich  Poor  Law  Union,  beoaase  when  Parkin- 
son went  to  America  his  departure  made  a  break 
of  his  residence  in  the  respondent  union,  and  on 
his  death  they  were  remitted  to  his  last  place  of 
settlement,  which  was  admitted  to  be  Manchester, 
the  mother  not  having  acquired  a  status  of  irre- 
movability in  Prestwioh  either  as  a  deserted  wife 
or  as  a  widow  there  before  she  and  her  children 
became  chsrgeable. 

7.  It  was  contended  on  behalf  of  the  appellant 
that  the  wife  and  her  children  had  acquired  a  status 
of  irremovability  in  Prestwich,  and  that  she  never 
lost  the  status  of  irremovability  which  she  had 
acquired  through  her  husband  on  the  22nd  Jan. 
1880. 

Smyly  for  the  appellants. — ^The  wife  had  become 
irremovable  by  reason  of  her  having  resided  for 
twelve  months  in  the  respondent  union  partly  as 
wife  partly  as  widow.  If  the  husband  had  not  left 
England  he  would,  if  he  had  become  chargeable, 
clearly  have  been  irremovable,  as  he  had  resided 
in  Bradford  for  nearly  two  years  at  the  time  he 
left  for  America,  and  in  that  case  his  wife  would 
have  been  irremovable  also.  She  derived  a  status 
of  irremovability  from  her  husband  during  his 
lifetime,  and  the  mere  fact  of  his  death  cannot 
deprive  her  of  it,  provided  she  has  actually  resided 
for  the  full  term  necessary  to  acquire  such  a  status. 
He  cited 

B»  V.  Oloasop,  17  L.  J.  171,  M.  0. ; 
B.  V.  Stowmarket,  17  J.  P.  84 ; 
R.  y.  Ehfet,  29  L.  J.  17,  M.  C. ; 
R.  V.  Cudham,  28  L.  J.  105,  M.  G. 

Leresche  for  the  respondents. — By  going  to 
America  the  husband  broke  Lis  residence  and  lost 
his  status  of  irremovability.  The  animus  renefr- 
tendi  is  negatived  by  the  findings  in  this  case,  and 
it  is  reasonable  to  assume  that  the  wife  was  de- 
serted. The  order  for  the  removal  of  the  paupers 
to  Manchester  was  properly  made.    He  cited 

B,  y.  Manchester,  17  Q.  B.  46 ; 
WeUington  y.  Whitbread,  4  B.  A  S.  100 ; 
R.  y.  Stonehcuae,  4  £.  A  B.  901. 

Gboyb,  J. — I  am  of  opinion  that  this  appeal 
should  be  dismissed.  By  the  9  &  10  Yict.  c.  66, 
s.  1,  it  is  enacted  that,  after  the  passing  of  that 
Act,  no  person  shall  be  removed,  nor  shall  any 
warrant  be  granted  for  the  removsl  of  any  person 
from  any  parish  in  which  such  person  shall  have 
resided  for  five  years  next  before  the  application 
for  the  warrant.  Subsequently,  by  the  24  A  25 
Yict.  0*  55,  a.  1,  the  term  of  nye  years  was 
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reduced  to  three,  and  finally  the  28  d^  29  Yict 
c,  78,  8. 8,  fixed  it  at  a  period  of  one  jear.  Now, 
in  March  1878  the  hnshand  went  with  his  wife 
and  chiMren  to  Bradford,  where  they  re^-ided  till 
Jan.  1880,  when  the  hasband  sailed  for  America 
^lone,  and  went  with  the  intention  of  residing 
Uiere.  At  that  time,  no  doubt,  the  parties  were 
irremoyable.  The  husband  died  in  Maroh  1880, 
soon  after  his  arrival  in  New  York.  The  widow 
beoame  chargeable  to  the  Frestwich  Poor  Law 
Union  in  May  1880,  and  continued  so  until  the 
following  April,  when  the  order  now  appealed 
against  was  made.  There  being  a  break  in  the 
husband's  residence,  the  q  nest  ions  arise  whether 
that  break  enures  to  the  wife,  and  whether,  in 
determining  the  remoTability  of  the  widow,  her 
residence  as  wife  may  be  relieid  on.  It  was  urged 
in  opposition  to  the  order  that  it  could,  notwith- 
standiDg  the  break  in  the  husband's  residence. 
It  seems  to  me  clear  that  when  the  husband  broke 
his  residence,  the  wife  lost  her  state  of  irremova- 
bility, bub  that  she  reassumed  that  status  by  his 
death,  which,  throagh  his  departure  for  America, 
she  had  lost,  is  a  contention  involving  reasoning 
of  too  subtle  a  nature.  I  am  of  opinion  then  that 
the  widow  was  removable,  and  that  conseouently 
the  order  of  the  justices  should  be  affirmed. 

Lopes,  J. — I  am  of  the  same  opinion.  I  assume 
that  on  the  22nd  Jan.  1880  there  was  a  break  of 
the  husband's  residence,  and  that  there  was  no 
animfis  revertendi.  The  justices  at  sessions 
must  have  come  to  this  conclusion,  and  I  think 
they  were  right  in  arriving  at  that  conclusion. 
For  there  being  a  disruption  of  residenc^e  in  fact, 
the  onus  of  showing  that  there  was  an  animus 
revertendi  lay  upon  the  appellants.  There  being 
no  evidence  as  to  this,  it  may  be  taken  that  the 
husband  on  that  day  lost  his  status  of  irremova- 
bility. It  seems  to  me  that  as  the  husband  was 
removable,  the  wife  became  removable  also. 
Before  that  time,  no  doubt,  she  had  been  irre- 
movable, having  resided  for  more  than  one  year 
in  the  respondents'  union,  but  that  irremovability 
was  termmated  by  the  break  in  the  husband's 
residence  which  made  her  removable. 

BoTTBN,  J. — I  have  had  some  doubts  in  this 
case,  but  am  not  prepared  to  differ  from  the 
other  members  of  the  court,  so  far  as  their  judg- 
ments rest  upon  the  ground  that  the  break  in  the 
husband's  residence  was  also  a  break  in  the  wife's 
residence.  But  for  the  husband's  departure  to 
America,  the  woman  would  have  been  irremovable, 
having  resided  as  wife  and  widow  for  more  than 
a  year  next  before  her  becoming  chargeable.  But 
had  she  so  *'  resided  "  within  the  true  meaning  of 
the  Act  P  At  the  date  of  her  becoming  chargeable, 
she  had  resided  as  widow  for  two  months;  had 
she  then  resided  previously  as  wife  for  ten  months  P 
She  did  in  fact  reside  for  a  much  longer  period, 
but  did  she  in  law  P  I  am  not  prepared  to  say 
with  confidence  that  she  did.  Regarding  the 
break  in  the  husband's  residence  as  a  break  in 
hers  I  am  not  prepared  to  differ,  though  I  cannot 
see  that  the  termination  of  his  irremovability 
would  of  itself  render  her  removable. 

Appeal  diemisBed, 

Solicitors  for  appellants,  Johnson  and 
Weatherelle,  for  Lings,  Manchester. 

Solicitors  for  respondents,  Charter  and  Co.,  for 
Farringiof^  and  Orafton,  Manchester. 


Tuesday,  June  28, 1881. 

(Before  Pollock,  B.  and  Man ibtt,  J.) 

FiABsoir  (app.)  o.  Hsts  (reep.).  (a) 

APPEAL  FBOM  IKPXRI0&  COTTBT. 

Bastardy — Affiliation  order — Payments  to  he  made 
till  child  aitains  siaUeen  years  '*or  the  mother 
marries  " — Marriage  of  mother — Effect  of  a» 
order — Power  of  justices  to  UmU  order  to  less 
period  than  thirteen  years — Discretion  ofjuetiees 
— **  Having  regard  to  aU  the  eireumstanoee  of 
the  case  " — Bcksiardy  Laws  Amendmeni  Act  1879 
(35  S-  36  Viet.  c.  65),  ss.  3, 4,  5. 

Under  the  Bcutaardy  Laws  Amendment  Act  1872 

35  4*  36  Viet.  c.  65)  there  is  a  dieeretionary 
power  in  the  justices  to  limit  the  duration  of  the 
weekly  payments  for  ihemaintencmee  of  a  haaiard 
child  to  a  less  period  than  the  minimum  of 
thirteen  yeare  prescribed  by  sect  h  of  the  sioluie, 
if  *'  having  regard  to  aXl  the  dfrcumetaneee  of 
the  case"  they  shaU  see  fit  so  to  do. 

In  1873.  subsequently  to  &e  paseing  of  the  BS  ^ 

36  Viet,  c  65,  a  single  woman  obtained  from 
justices  in    petty  sessions  an   affiliation  order 
against  the  putative  faiher  of  her  bcutard  chUd, 
by  which  he  %oas  ordered  to  nay  to  her  a  specified 
weekly  sum  umiU  the  eaid  child  should  attain  the 
age  of  sioiieen  years,  or  should  die,  "  or  the  eaid 
mother   shall   marry.**      Upon   the   subsequent 
marriage  of  the  mother,  in  1879,  the  putaHoe 
father  discontinued  his  weekly  payments ;  emd^ 
upon  the  hearing,  in  March  1881,  of  her  eom- 
plaint  against  him,  under  seei.  4r  of  the  said 
Act,  for  neglecting  to  pay  the  arrears  under  the 
said  order,  the  justices  {two  of  whom  were  the 
survivors  of  the  three  Justices  who  granted  the 
original  order)  directed  such  arrears  to  be  re- 
covered by    distress    and  sale  of  the  putative 
father* s  goods,  with  one  month* s  imprisonment  in 
default  of  sufficient  distress.    From  theU  decision 
the  putativefather  appealed  to  the  Queen* s  Bench 
Division,  when  it  appeared  that  the  affiliation 
order  pronounced  orculy  in  court  by  the  justices 
was,  that  the  weekly  payments  shwUd  oe  made 
"  until  the  child  attained  sixteen  years,  or  should 
die,**  and  that  the  introduction  of  the  words  "  or 
the  mother  shall  marry  **  arose  from  the  assistant 
to  the  justices*  derk,  in  drawing  up  the  formal 
order  ami  a  copy  for  service,  using,  by  oversight, 
printed  forms  applicable  to  the  case  of  children 
prior  to  the  Act  of  1872,  in  which  forms  ikoee 
words  were  contained. 

Held,  by  Pollock,  B.  and  Manisty,  /.,  giving 
judgment  for  the  appellant,  (1)  That  the  order, 
as  drawn  up  and  acted  on,  was  alone  to  he 
looked  at  in  coming  to  a  condueion  on  (hs 
matter ;  (2)  TIuU  the  justices  who  made  U  had, 
under  sect  4i  of  the  Bastardy  Laws  Amsni' 
ment  Act  1872  (35  f-  36  VieL  c.  65),  a  discre- 
tionary power  to  limit  the  duration  of  (ks 
pay  merits  under  the  order,  as  they  had  dons, 
until  the  mother  should  marry;  aiMl  (3)  Thai 
the  order  was  well  made,  and  eeaeed  to  be  ofanif 
force  or  validity  upon  the  marriage  qf  (it 
mother. 

This  was  a  case  stated  by  three  justices  of  the 
peace  in  and  for  the  county  of  Lancaster,  under  20 
&  21  Vict.  c.  43,  for  the  opinion  of  the  court  oa 
questions  of  law  arising  before  the  said  jostioas 

as  hereinafter  stated : . 
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1.  At  a  petty  ■essionB  holden  at  EbBlinsdon,  in 
and  for  the  oiyision  of  Bossendale  in  the  said 
ocmntj  of  Lanoaster,  on  the  6th  May  1881,  a  com- 
plaint, preferred  by  Dinah  Heys  (hereinafter  called 
the  respondent)  against  James  Pearson  (herein- 
after called  the  appellant),  under  sect.  4  of  35  d^  36 
Yict.  c.  65,  charginff  that  the  appellant  had 
neglected  to  pay  to  we  respondent  the  sum  of 
52.  4«.  for  arrears  under  a  certain  bastardy  order, 
was  heard  and  determined  by  the  said  justices 
respeotiYely  being  then  present,  and  upon  such 
hearing  we  directed  the  said  sum  with  costs  to  be 
recorered  by  distress  and  sale  of  the  ffoods  of  the 
appellant,  and  in  default  of  distress  the  appellant 
to  oe  imprisoned  for  one  calendar  mon^. 

2.  Ana  whereas  the  appellant,  being  dissatisfied 
with  our  determination  upon  the  hearing  of  the 
said  complaint,  as  being  erroneous  in  point  of 
law,  bath  duly  applied  to  us  in  writing  to  state 
and  siffn  a  case  setting  forth  the  facts,  and  the 
groun£  of  our  determination  as  aforesaid,  for  the 
opinion  of  this  court,  and  hath  duly  entered  into 
a  reooffuisance  as  required  in  that  behalf. 

3.  Now  therefore  we,  the  said  justices,  in  com- 
plianoewith  the  siud  application  and  the  pro- 
yiaionB  of  the  said  statute,  do  hereby  state  and  sign 
the  following 

Oasb: 

4.  No  evidence  was  given  on  oath,  as  all  the 
facts  material  to  the  issue,  and  which  are  herein- 
after set  forth,  were  admitted  by  all  parties. 

5.  That  on  the  16th  June  1873  an  order  in 
bastardy  was  made,  upon  the  application  of  the 
respondent,  then  Dinah  Yates,  a  single  woman, 
in  respect  of  a  child  bom  on  the  2lBt  Idxy  1873, 
upon  the  appellant,  by  Lawrence  Whitaker, 
itiomas  Whitaker,  and  Bichard  Townsend,  Esqs., 
the  first-named  gentleman  being  now  dead,  and 
the  two  last-named  gentlemen  being  two  of  the 
justices  signing  this  case. 

6.  That  the  order  as  announced  in  open  court 
by  the  said  Lawrence  Whitaker,  in  the  presence 
and  hearing  of  the  undersigned  Thomas  Whitaker 
and  Bichard  Townsend,  was,  that  the  appellant 
should  pay  unto  the  respondent  "  the  sum  of  4^. 
weekly  until  sixteen  years  of  a^e." 

7.  This  decision  was  entered  m  the  handwriting 
of  the  said  Lawrence  Whitaker,  in  the  magistrates* 
list  of  cases  before  the  court  on  that  occasion, 
and  a  similar  entry  was  made  at  the  time  by  the 
clerk  to  the  justices  in  his  minute-book. 

8.  The  assistant  to  the  clerk  to  the  justices,  in 
making  out  the  order  and  copy  for  service,  used 
two  of  the  printed  forms  applicable  to  the  law 
relating  to  children  bom  prior  to  the  10th  Aug. 
1872,  which  contain  a  direction  that  the  payment 
by  the  putative  father  shall  cease  on  the  marriage 
of  the  mother,  and  a  copy  of  the  order  so  made  is 
hereto  annexed,  (a) 

9.  The  mistake  in  the  order  was  not  discovered 
by  the  respondent  until  after  her  marriage,  and 
the  said  justice,  Lawrence  Whitaker,  being  then 

(a)  The  following   is  so   mnoh  of   snoh  order   as  is 

material "We  do  hereby  adjndfi^the  said  James 

Pearson  to  be  the  patative  father  of  the  said  bastard 
child ;  and,  having  regard  to  all  the  oircmnstances  of 
this  case,  we  do  now  hereby  order  that  the  said  James 
Pearson  do  pay  nnto  the  said  Dinah  Tates,  the  mother 
of  the  said  bastard  child,  so  long  as  she  shali  live  .... 
the  snm  of  4^.  per  week  from  the  birth  of  the  said  ohUd 
tmtil  the  said  ohild  shall  attain  the  age  of  sixteen  years, 
or  shall  die,  or  the  said  Dinah  Yates  shall  marry. 
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dead,  she  was  unable  to  apply  to  the  same  justices 
for  an  order  properly  filled  up  in  accordance  with 
their  decision. 

10.  A  copy  of  the  order  made  in  the  form  hereto 
annexed  was  duly  served  on  the  appellant,  and  the 
payments  due  tiiereunder  were  regularly  made 
until  the  23rd  Maiteh  1879. 

11.  On  the  said  28rd  March  1879  the  re- 
spondent married,  and  the  appellant  refused  to 
continue  the  payments,  but,  on  a  summons  being 
issued  on  the  26th  May  1869,  he  paid  the 
arrears  due,  though  he  then  argued  through  his 
solicitor  his  non-Tiabilily  in  o6nsequence  of  the 
marriage  of  the  respondent. 

12.  Since  the  date  of  the  last  summons  to  the 
25th  April  1881  the  sum  of  51,  4«.  was  alleged  by 
the  respondent  to  be  due  from  the  appelbnt  in 
respect  of  the  said  child,  and  the  complaint  was 
made  which  forms  the  subject  of  this  case. 

13.  Both  the  respondent  and  the  appellant  were 
represented  before  us  by  solicitors,  and  the  appel- 
lant has  pud  the  amount  claimed  into  the  hands 
of  the  clerk  of  the  court,  pending  the  result  of 
his  appeal. 

14.  On  the  part  of  the  appellant  it  was  con- 
tended that  the  order,  as  signed  by  the  three 
justices  in  1873,  was  good  in  every  respect,  and 
must  be  taken  to  be  the  order  such  justices  in- 
tended to  make,  inasmuch  as  no  other  order  had 
been  served  on  the  appellant,  and  no  amended 
order  could  now  be  obtained  by  reason  of  the 
death  of  one  of  the  justices. 

15.  The  appellant's  solicitor  further  contended 
that  the  justices  had  discretionary  power,  after  the 
passing  of   the  Bastardy  Laws  Amendment  Act 

1872,  to  insert  the  provision  that  the  paymeniis 
should  cease  on  the  marriage  of  the  mother,  and 
that,  as  such  provision  was  found  in  the  only 
order  ever  signed  by  the  justices  and  served  upon 
the  appellant,  it  was  a  binding  limitation  on  the 
period  of  the  payments,  and  the  contingency  of 
the  mother's  marriage  having  happened,  the  appel- 
lant's liability  to  make  any  further  payments 
ceased. 

16.  The  respondent's  solicitors  replied  that  the 
order  as  announced  in  court  was  in  accordance 
with  law,  and  she  was  entitled  to  have  the  same 
embodied  in  the  printed  order  served  on  the  appel- 
lant ;  that  the  same  was  embodied  in  the  form 
annexed,  but  that  something  else  had  been  added 
which  the  magistrates  never  authorised. 

17.  And  the  respondent's  solidtor  further  con- 
tended that,  if  the  order,  after  this  lapse  of  time 
and  in  consequence  of  the  death  of  one  of  the 
justices,  could  not  be  amended  by  the  issue  of 
another  in  proper  form,  then  the  order,  so  far  as 
the  words  "  or  the  said  Dinah  Yates  shall  marrjr " 
are  concerned,  must  be  treated  as  bad,  the  magis- 
trates having  no  authority  to  insert  such  a  con- 
dition, their^discretionar^  power  as  to  the  period 
of  payments  being  limited  to  the  age  of  the 
child. 

18.  We,  the  undersigned  justices,  two  of  us 
having  adjuctioated  when  the  order  was  made  in 

1873,  as  before  stated,  after  hearing  the  facts 
admitted  by  the  solicitors,  and  the  explanation  of 
the  assistant  who  filled  up  the  order  in  question, 
and  being  cognisant  of  the  magistrates'  decision  in 
the  list  of  cases,  and  eniry  in  the  clerk's  minute 
book  for  1873,  did  find  as  a  fact  that  the  magis- 
trates in  1873  did  not  intend  to  insert  any  condi- 
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tioa  in  the  order  as  to  the  paymeots  oeasing  on  the 
nuoTiage  of  the  mother. 

19.^^e  were  also  of  opinion  that,  with  the  ex- 
ception of  the  words  in  qaestion,  the  order  waii 
gnody  and  saoh  words  haying  been  inserted  by 
mistake*  we  should  be  justified  in  treating  the  same 
as  surplusage. 

20.  We  were  further  of  opinion  that  the  magis- 
trates had  no  power  to  insert  suoh  a  condition, 
and,  whether  the  same  had  been  inserted  with 
their  knowledge  and  oonsent,  or  by  mistake  or 
otherwise,  the  order  to  that  extent,  but  no  further, 
would  be  bad. 

21.  In  aocordanoe  with  these  opinions,  we 
aooordingly  decided  that  the  order  was  intelli- 
gible and  complete  and  valid  without  the  words 

S noted,  and  that  by  their  insertion  in  the  manner 
escribed  the  appellant  was  not  relieved  from  his 
liability  on  the  marriage  of  the  respondent,  and 
gave  our  determination  against  the  appellant  in 
we  manner  before  stated. 

22.  The  questions  of  law  upon  which  this  case 
is  stated  for  the  opinion  of  the  court  therefore 
are :  First,  whether  the  words,  "  or  the  said  Dinah 
Yates  shall  marry,"  inserted  in  the  order  of  the 
16th  June  1883,  can  be  treated,  under  the  circum- 
stances hereinbefore  stated  by  us  on  the  hearing 
of  the  summons,  as  surplusage ;  and,  if  not,  do 
they  render  the  order  bad  to  that  extent  only,  or 
do  they  vitiate  it  entirely  P  Secondly,  supposing 
magistrates  to  have  the  power  to  insert  such  a 
provision  in  bastardy  orders,  was  it  competent  for 
us  (two  being  present  at  the  original  hearing) 
after  this  lapse  of  time  to  inquire  into  the  circum- 
stances of  its  insertion  and  to  decide  as  we  did 
on  the  facts  hereinbefore  mentioned  ;  or  were  we 
bound  to  take  the  order  in  its  entirety  as  presented 
to  us  without  further  question  or  explanation  P 

23.  If  the  court  should  be  of  opinion  that  the 
appellant  is  freed  from  his  liability  under  the  said 
OTuer  on  account  of  its  being  invalid,  or  on  account 
of  the  marriage  of  the  respondent,  then  the  said 
complaint  is  to  be  dismissed ;  otherwise  our  deter* 
mination  to  stand. 

The  following  sections  of  the  Bastardy  Laws 
Amendment  Act  1872  (35  &  36  Yict.  c.  65)  are 
material : 

Seot.  3.  Any  single  woman  who  may  be  with  child,  or 
who  nu^he  deliyezed  of  a  bastard  child  after  the  passing 
of  the  Act,  may,  either  before  the  birth  or  at  any  time 
within  twelve  months  from  the  birth  of  snoh  child,  or  at 
any  time  thereafter,  noon  proof  that  the  man  alleged  to 
be  the  father  of  snoh  onild  has,  within  the  twelve  months 
next  after  the  birth  of  snoh  child,  paid  money  for  its 
nmintenanoe  .  .  •^ .  make  application  to  any  one  jnstioe 
of  the  peace  aotinff,  Ac.,  ....  for  a  snmmons  to  be 
served  on  the  man  alleged  to  be  the  father  of  snch  child, 
....  and  sooh  jnstioe  of  the  peace  shall  thereupon  iflsne 
his  snmmons  to  the  person  alleged  to  be  the  father  of 
such  child  to  appear  at  a  petl^  session  to  be  holden, 
Ac. 

Seot.  4.  After  the  birth  of  snch  bastard  child,  on  the 
appearance  of  the  person  BO  summoned  ....  the  justices 
in  such  petty  sessions  shall  hear  the  evidence  of  such 
woman,  &o.,  ....  and  any  evidence  tendered  by  or  on 
behalf  of  the  person  alleged  to  be  the  father,  and  if  the 
evidence  of  the  woman  be  corroborated  in  some  material 
particulars  by  other  evidence  to  the  satisfaction  of  the 
said  justices,  they  may  adjudge  the  man  to  be  the 
putative  father  of  the  bastttrd  cmld ;  and  th^y  may  also, 
if  they  see  fit,  having  regard  to  all  tiie  circumstances  of 
the  case,  proceed  to  make  an  order  on  tiie  putative 
father  for  the  payment  to  the  mother  of  the  bastard 
child  of  a  sum  of  money  weekly  not  exceeding  5s.  a 
week  for  the  maintenance  and  education  of  the  child. 
....  And  if  the  appUoatioaai  be  made  before  the  birtii  of 


the  child,  or  within  two  oalendar  months  after  the  bvth 
of  the  child,  such  weekly  sum  maT,  if  the  justices  think 
fit,  be  calculated  from  the  birth  of  the  child.  •  •,  •  • 
(Power  is  then  given  by  the  same  section  to  the  justices 
to  order  arrears  of  payments  due  under  the  order  to  be 
recovered  by  distress  and  sale  of  the  putative  fsAher's 
goods;  and  in  oase  no  sufficient  autiess  can  be 
found,  the  justices,  if  they  see  fit,  may  commit  such 
putative  father  to  gaol  for  any  period  not  exoeeding 
three  months.) 

Sect.  5.  No  order  for  the  maintenance  sad  ednosyon 
....  of  any  such  child,  made  in  pursuance  of  this  Aot, 
shall,  except  for  the  purpose  of  reoovering  moiMV 
previously  aue  under  suoh  order,  be  of  any  force  or 
validity  after  the  child  in  respect  of  whom  it  was  made 
has  attained  the  age  of  thirteen  yean,  or  after  the 
death  of  such  child :  provided,  that  the  justices  nay  m 
the  order  direct  that  the  payments  to  be  made  mder  it 
in  respect  of  the  child  snail  continue  until  the  oiukl 
attains  the  age  of  sixteen  years,  in  which  case  such  order 
shall  be  in  force  until  that  period. 

French  for  the  appellant  (the  putative  &iher). 
— ^The  justices  were  mistaken  in  disregarding  the 
terms  of  the  order  of  affiliation  as  drawn  up  and 
served  on  the  appellant,  by  which  the  weekly 
payments  were  limited  to  continue  until  ths 
mother  should  marry.  The  Bastardy  Laws 
Amendment  Act  1872  (35  &  36  Vict.  c.  65)  con- 
tains nothing  prohibitory  of  such  a  limitation  of 
the  order,  and  granting  for  the  argument  that 
it  was  not  strictly  legal  so  to  limit  it,  and  that 
the  introduction  of  such  a  limitation  was  Mra 
tfvre$  of  the  justices  who  made  the  order,  yet  the 
justices  who  heard  the  oomplaint  of  the  respon- 
dent in  May  last  were  bound  by  the  order  as 
drawn  up,  and  were  not  justified  in  treating  it  as 
though  it  had  contained  no  such  limitation.  [The 
Court  here  stopped  him,  and  called  on] 

J.  Fraser  Maeleod  for  the  respondent  (ths 
mother). — ^The  contention  on  the  part  of  the  rs- 
spondent  is,  that  the  justices  acted  rightly  in 
cbsregarding  the  limitation  in  the  order  ae  drawn 
up.  The  order  that  was  pronounoed  by  the 
justices  orallv  in  court,  and  entered  in  the 
minute-book  by  their  clerk,  constituted  the  rsal 
and  actual  order,  and  the  one  that  was  to  be  looked 
at,  rather  than  the  document  that  was  drawn  ixp 
therefrom  by  liie  derk  and  was  served  on  the 
luppellant.  la  Ex  parte  Johneon  (3  B.  A  S.  947 ; 
32  L.  J.  91,  M.O.)  it  was  held  that  the  twenty- 
four  hours  time  limited  by  the  statute  for 
giving  notice  of  appeal  against  a  bastardy  order 
were  to  be  calculated  from  the  oral  aujudica- 
tion  of  the  justices  in  petty  sessions,  and  not 
from  the  time  when  the  formal  order  was  signed 
by  them.  Treating  this  introduction  of  the 
limitation  into  the  (nrder  as  a  mistake,  the 
decision  of  Quain,  J.  in  the  case  of  Beg,  v. 
Lanyon  (27  L.  T.  Bep.  N.S.  355)  is  an 
authority  to  show  that  a  bastardy  order  incor- 
rectly drawn  up  may  be  corrected  without  a  fresh 
summons  or  hearing.  Apart,  however,  from  that, 
it  is  contended  that  the  justices  had  no  power 
under  35  &  36  Yict.  c.  65  to  make  any  affibation 
order  for  any  period  less  than  the  thirteen  years 
prescribed  by  sect.  5  of  the  statute,  or  longer  than 
the  sixteen  years  to  which  by  the  same  section 
they  may  extend  the  daration  of  the  term  of  pay- 
ment. They  have  no  discretion  under  the  statute  to 
do  less  or  more  in  the  matter,  the  period  of  duration 
being  statutably  filxed  at  thirteen  and  sixteen  years. 
[Manistt,  J. — Can  you  establish  your  proposition 
that  under  the  Act  of  1872  the  justices  had  no 
power  to  make  the  order  for  payment  to  cease  on 
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the  wozaan's  marriage  P]  It  is  sabmitted  that 
they  had  no  power  to  do  so.  The  5th  section  of 
the  7  <fe  8  Vict.  c.  101,  which  made  affiliation 
orders  to  cease  to  be  of  any  force  or  effect  on  the 
woman's  marriage,  was  expressly  repealed  by  the 
Act  of  1872,  and  was  not  re-enacted,  whence  it 
follows,  I  submit,  that  the  justices  exceeded  their 
power  in  limiting  the  order  as  they  have  done. 
[Pollock,  B. — Suppose  the  justices  had  known 
at  the  time  that  tne  woman  was  shortly  about  to 
marry^  a  man  of  good  means,  and  they  had  said. 
We  will  not  make  an  order  on  a  labouring  man  to 

Sij  money  weekly  for  a  child  after  that  marriage, 
ave  you  any  authority  that  that  would  have  b^n 
bad  P  3  There  is  no  case  showing  that  they  have 
Bach  a  disoretionaiy  power.  Their  only  discretion 
IB  as  to  the  amount  to  be  paid,  say  from  2«.  6d, 
up  to  5«.  a  week.  The  mother's  marriage  is  not 
now  a  bar  to  the  order  being  enforced  against  the 
patative  fiither : 

Sotlieron  y.  Scott,  44  L.  T.  Bep.  N.  S.  522 ;  L.  Bep.  6 

Q.  B.  Div.  518 ;  50  L.  J.  526,  M.  C ; 
Hardy  y.  Atherton,  44  L.  T.  Bep.  N.  S.  776 ;  L.  Bep.  7 

Q.B.264;  50  L.  J.  105,  M.  C. 

If,  as  it  is  submitted  is  the  case,  the  order  was 
uUra  vires  so  far  as  the  limitation  is  concerned, 
then  it  was  bad  so  far,  and  that  part  of  it  may  be 
treated  as  surplusage  and  the  rest  stand  Rood, 
without  the  words  "or  the  said  Dimdi  Yates 
shall  marry ; "  and  for  that  the  case  of  Beg.  v 
Green  and  oihere  (20  L.  J.  168,  M.  C. ;  2  L.  M.  & 
P.  Prac.  Gas.  130)  is  a  distinct  authority. 
[Mavibtt,  J.  referred  to  Staeey  v.  LinteU  40  L.  T. 
Bep.  N.  S.  553 ;  L.  Bep.  4  Q.  B.  291 ;  48  L.  J.  108, 
M.  C]  The  observations  of  Lush,  J.  in  that  case 
with  reference  to  the  justices  having  any  such  dis- 
cretionary powers  were  obiter  dicta  merely. 

French  in  reply.— No  doubt  the  Act  of  1872 
has  repealed  the  section  of  the  7  A  8  Yiot.  which 
nallified  the  order  on  the  marriage  of  the  mother, 
bat  does  not  in  anjr  way  oontirol  or  curtail  the 
discretion  of  the  justices  if  they,  having  regard  to 
all  the  ciroumstanoes  of  the  case,  think  it  right 
and  proper  when  they  make  the  order  to  impose 
this  limitation  on  the  duration  of  the  weekly  pay- 
ments by  the  putative  &ther.  What  Lush,  J. 
said  in  Btaoey  v.  LinteU  {iM  sup,)  was :  "  I  think 
the  only  effect  of  the  omission  of  the  proviso  of 
the  former  statute  in  the  present  one  is  to  prevent 
an  order  duly  made  from  becoming  wholly  void 
on  the  marriage  of  the  mother,  and  to  leave  it  in 
the  discretion  of  the  justices  to  allow  the  order 
to  oontinue  until  the  child  has  reached  the  pre- 
scribed age." 

Pollock,  B. — I  cannot  say  that  I  feel  very  much 
difficulty  in  this  case.  I  am  always  glad,  when- 
ever a  matter  of  form  may  be  more  or  less  in  con- 
flict with  the  real  and  actual  substance  of  a  case, 
to  be  able  to  give  effect  to  the  substance  rather 
than  to  the  form.  Upon  looking  at  the  order  of 
justices,  as  it  was  formally  drawn  up  by  their  clerk 
in  the  present  instance,  we  find  that  it  is  an  order 
made  by  them  upon  the  appellant,  directing  him 
to  pay  to  the  respondent  the  weekly  sum  of  4ts, 
"until  the  bastard  child,  of  which  the  justices 
had  adjudged  him  to  be  the  putative  father, 
should  attain  the  age  'of  sixteen  years,  or 
should  die,  or  the  mother  (the  respondent)  should 
many."  It  has  been  argued  before  us  by  the 
learned  counsel  for  the  respondent  that  that  order 
is  not  the  real  aotual  order  of  the  justices  on  the  ■ 


occasion,  but  that  the  order  which  they  orally  pro- 
nounced in  court  on  the  hearing  of  the  complaint, 
the    minutes    of     which    were   entered    in  the 
justices'  minute-book,    is,   and  must  be  looked 
upon  as  being,  the  real  aotual  order  in  the  matter. 
Now  that,  I  think,  is  not  so ;  for,  whether  or  not 
there  was  any  power  of  amending  the  order  that 
was  drawn  up,  no  such  power  was  exercised,  and 
that  order  so  drawn  up  therefore  stands,  and  must 
alone  be  looked  at  as  the  order  in  the  case ;  and  it 
is  perfectly  dear  in  its  terms.    The  question  then 
arises,  is  that  order  a  good  or  a  bad  one,  and  had 
the  justices  power  to  limit  the  order  as  the^  have 
done  with  reference  to  the  mother's  marrjrmg,  or 
had  they  notP     The  answer  to   that  question 
depends  upon  sects.  4  and  5  of  the  Bastardy  Laws 
Amendment  Act  1872  (35  &  36  Yict.  c.  65).    By 
sect.  4  of  that  Act,  the  justices  in  petty  sessions, 
after  hearing  evidence  on  the  part  of  the  mother, 
and,  if  there  be  any  such  produced  before  them,  on 
the  part  of  the  alleged  rather  also,  may,  if  satis- 
fied b^  the  evidence,  adjudge  the  man  to  be  the 
putative  father  of  the  child ;  and  they  m&j  also, 
if  they  see  fit,  having  regard  to  aU  the  etroum- 
stances  of  the  case,  proceed  to  make  an  order  on 
the  putative  father  for  the  payment  to  the  mother 
of  the  child    of   a  sum    of  money  weekly,  not 
exceeding  59.  a  week,  for  the  maintenance  and 
education  of  the  child ;  and  further,  if  the  appli- 
cation  be  made  before  the  birth  of  the  cnild« 
or  within  two  calendar  months  after  its  birth, 
such  weekly  sum  may,  if  the  justices  think  fit, 
be   calculated  from  the  birth  of  the  child;  and 
the  section  contains  a  further  provision  enabling 
arrears  of  payments  due  under  the  order  to  be 
recovered  by  distress  under  the  warrant  of  two 
justices,  with  power  for  such  justices  in  case  no 
sufficient  distress  can  be  had,  if  they  see  fit,  to 
commit  the  man  to  gaol  for  a  period  not  exceedbuig 
three  months.    It  is  true  that  by  sect.  5  it  is 
enacted  that  no  order  for  maintenance,  &c.,  of  a 
bastard  child  shall  be  of  any  force  or  effect,  except 
for  the  purpose  of  recovering  arrears  of  payments 
previously  due,  after  the  child  has  attained  the 
age  c^  thirteen  yeara  or  after  its  death,  but  it  is 
also  thereby  provided  that "  the  justices  may  in  the 
order  direct  that  the  payments  to  be  made  under 
it  in  respect  of  the  child  shall  continue  until  the 
child  attains  the  age  of  sixteen  years,  in  which 
case  such  order  shall  be  in  force  until  that  period." 
The  limit  of  the  order,  therefore,  under  ordinary 
circumstances,  is  thirteen  years.  The  justices  may, 
however,  direct  that  it  shall  be  extended  to  and 
continue  for  sixteen  years,  which  is  the  extreme 
limit  (dlowed.by  the  Act,  but  there  is  no  language 
in  the  Act  to  show  that  the  justices  may  not  adapt 
the  order  to  "all  the  circumstances  of  the  case," 
and  that  they  may  not,  having  regard  to  such 
circumstances,  limit  the  duration  of  the  weekly 
payments  to  such  period  shorter  and  less  in  dura- 
tion than  the  statutory  period  of  either  sixteen  or 
thirteen  years,  as  they  may  think  fit.    There  are 
indeed  many  cases  which  occur  to  one's  mind  in 
which  it  would  be  neither  just  nor  expedient  to 
make  an  order  on  the  putative  father,  a  poor 
labourer  probably,  for  the  full  period  allowed  by 
the  statute,  as  for  instance,  as  was  suggested  by 
my  brother  Manisty  during  the  course  of  the 
argument,  whero  it  might  be  well  known  to  the 
justices  that  the  mother  would  at  some  subsequent 
date,  anterior  to  the  expiration  of  such  statutory 
period,  come  into  possession  of  property  amply 
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sufficient  to  enable  her  to  maintain  the  child  out 
of  her  own  means.  The  justices,  therefore,  may 
well  and  reasonably,  I  think,  possess  the  discre- 
tionary power  to  limit  the  duration  of  these  pay- 
ments, and  I  can  see  nothing  in  the  statute 
that  is  inconsistent  with  their  having  it.  That 
being  so,  the  affiliation  order  as  drawn  up  was  well 
made,  and  the  limitation  with  respect  to  the 
mother's  marrying  cannot  be  looked  upon  or  con- 
sidered as  surplusage.  That  order  therefore  was 
a  cood  and  valid  order,  but  ceased  to  be  enforce- 
able (except,  of  course,  with  respect  to  arrears  due 
at  the  time)  upon  the  marriage  of  the  respondent 
in  1879.  .  The  dedsiou  of  the  justices  now 
appealed  from  must  therefore  be  reversed,  and 
judgment  be  given  for  the  appellant. 

MAinsTT,  J. — I  am  of  the  same  opinion.    I  find 
no  words  in  the  statute  which  exclude  the  right 
and  power  of  the  justices,  in  their  discretion,  to 
make  an  order  limiting  the  duration  of  the  pay- 
ments to  the  mother  to  some  period  less  than 
either  the  sixteen  or   thirteen  years  from  the 
birth  of  the  child,   which  are  specified  in  the 
statute.    There  are  words  in  the  Act  of  Parlia- 
ment which  fix  a  maximum  period  for  the  duration 
of  the  order,  but  there  are  some  which  circum- 
scribe or  fetter  the  discretion  of  the  justices  in 
assigning  a  shorter  period  for  it  if  they  deem  it 
expedient  so  to  do.    Under  the  Act  of  1844  (7  &  8 
Vict.  0. 101),  and  prior  to  the  Act  of  1872  (35  A  36 
Vict.  c.  65),  an  order  for  the  maintenance  of  a 
bastard  child  ceased  to  have  any  force  or  effect 
after  the  marriage  of  the  mother,  except  in  so  far 
as  to  enable  arrears  of  payments  previouslv  due 
to  be  recovered;  but  in  1872    the  Legislature 
altered  that  condition  of  things,  and  under  the 
35  &  36  Yiot.  c.  65,  which  repealed  that  proviso 
and  wiUiout  re-enacting  any^rt  of  it,  an  affiliation 
order  may  be  enforced  after  the  mother's  mar- 
riage se  long  as  the  child  remains  under  the  age 
of  thirteen  years  or  sixteen  years  as  the  case  may 
be.    The  justices,  under  sect.  4  of  the  Act  of 
1872,  are  to  "  have  regard  to  all  the  circumstances 
of  the  case  "  before  them,  and,  in  my  opinion,  they 
have  under  these  words,  which  are  very  wide,  a 
discretionary  power,  in  a  case  in  which  it  appears 
to  them  right  and  just  that  they  should  do  so,  to 
order  that  the  payments  shall  continue  for   a 
less  period  than  thirteen   years,  and  to  direct 
whether    or    not    they    shall    cease     on    the 
mother's  marriage.    At  first  I  was  rather  inclined 
to  think  that  this  view  of  the  power  of  the  justices 
under    the    statute    might   operate   sometimes 
unjustly;  as  for  instance  in  a  case  where  the 
mother,  at  the  expiration  of  the  fixed   period, 
might  still  be  unable  to  maintain  the  child ;  but 
on  looking  as  sect.  3  of  the  statute  my  doubt  on 
that  point  was  removed.    By  that  section  the 
mother  may,  either  before  the  birth,  or  within 
twelve  months  from  the  birth  of  the  child,  or  at 
any  time  thereafter  if  the  father  of  the  child  has 
within  twelve  months  after  its  birth  paid  money 
for  its  maintenaaoe^  apply  for  a  summons  against 
the  putative  father.    Now  in  this  case  the  order 
was  made,  and  money  paid  under   it  in  1873 
within  twelve  months  from  the  birth  of  the  child, 
so  that  she  may,  it  would  seem,  at  the  expiration 
of  the  period  mentioned  in  the  order,  apply  again 
to  the  justices  for  another  order.    The  only  other 

?[ueBtion  is,  whether  we  are  to  look  at  the  order  as 
ormally  drawn  up  and  acted  upon,  or  are  to  go 
behind  it  and  put  the  decision  of  the  justices 


orally  pronounced  in  its  place.  I  think  we  can 
only  look  at  the  order  which  was  formally  drawn 
up,  and  which  has  been  acted  on.  On  all  points, 
therefore,  my  judgment  is  for  the  appellant,  viz., 
that  the  affiliation  order  of  1873  was  good,  but 
ceased  to  have  effect  (except  as  provideid  in  the 
statute  with  reference  to  arrears  previously  doe) 
upon  the  marriage  of  the  mother,  and  that  the 
decision  of  the  justices  at  the  hearing  in  May  last 
was  wrong  and  should  be  reversed. 

Judgment  far    the    appellant,   revening   (he 
dedaion  of  ths  justiees. 

Solicitors  for  the  appellant,  Shaw  and  SVemeflm, 
agents  for  Forshall  and  Parker,  Preston. 

Solicitors  for  the  respondent,  Clarke,  Woodcock, 
and  Byland,  agents  for  /.  0.  Thomeon,  Haslingden. 


Wednesday,  Noff.  16, 1881. 

(Before  Grotb  and  Lofbs,  JJ.) 

Templeman  (app.)  v.  Trafford  (resp.).  (a) 

Pharmacy  Act  1868  (31  ^  32  Viet,  c  121),  s.  17— 
Sale  of  poieons— Unqualified  pereon  eeUing  on 
commiesion  for  qualified  chemisi — "  Name  and 
address  of  seller  *^— Who  is  the  "  seller  "  wUkin 
meaning  of  sect.  17. 

The  Pharma&y  Ad  1868  (31  ^  32  VicL  c.  121), 
s.  17,  m^ikes  U  wdawfvX  to  sell  any  poieons,  hy 
wholesale  or  retail,  unless  the  \hoK,  hoUU^yesBd, 
wrapper,  or  cover  in  which  such  poison  is  conr 
tained  he  distinoUy  laheUed  vnih  • ;  •  •  ^ 
name  and  address  of  the  seUer  of  the  poison. 

P.,  a  duhf  qualified  chemist  and  druggist,  carrying 
on  htksiness  at  his  oum  shop  in  one  quarter  of 
a  town,  rented  a  window  in  the  shop  of  the  respon- 
dent  in  another  quarter  of  the  same  town,  and 
supplied  him,  who  was  not  a  chemist  and 
druggist,  toith  poisons  for  sale  on  commissiimt 
sucn  poisons  being  contained  in  wrappers  lahdled 
with  P.'s  name  and  address,  but  not  with  (he 
name  and  address  of  the  respondent.  Bevand 
receiving  from  the  respondent  the  amount  rsmised 
by  the  sale  of  these  foisons,  less  the  reepondeis^s 
commission  for  sellvng  them,  P.  had  nothina  to 
do  with  nor  any  control  over  the  sale  of  tkem 
in  the  respondent's  shop.  Upon  an  information 
against  the  respondent  for  an  infringement  of 
the  provisions  of  the  Pharmacy  Act  1868  it  was 

Held  (by  Qrove  and  Lopes,  JJ.),  that  the  respon- 
dent, and  not  P.,  was  "the  seller"  within  ike 
meaning  of  that  section,  as  being  the  persoi^ 
who  conducted  or  had  control  over  the  businsss 
of  sale  and  the  shop  or  place  in  which  it  (oofc 
place ;  and  that,  as  his  na/me  and  address  were 
not  on  the  label  as  required  by  the  section,  hs 
was  Uahle  to  be  convicted  for  non^complianee  with 
its  provisions. 

Case  stated  by  justices  of  the  city  of  Oxford  for 
the  opinion  of  the  oourt : 

1.  At  a  petty  session,  holden  at  the  Police  Ooort 
Town  Hall,  in  the  city  of  Oxford,  on  the  28th 
June  1881,  an  information  was  preferred  by 
George  Nevill  Templeman,  of,  &o.,  assistant  secre- 
tary to  the  Chemists  and  Druggists  Trade  Asso- 
ciation of  Great  Britain  (hereinafter  called  the 
appellant)  against  William  Thomas  Trafford,  of 
No.  100,  Friars-street,  in  the  said  city  of  Oxford 
(herein^er  called  the  respondent),  nnder  sect.  17 

(a)  B«ported  by  Bsanr  Luoh,  JBflq.«  Bftrristir-«I-LAW. 
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of  the  31  d^  S2  Yiot.  o.  121,  charging  that  on  the 
15th  June  1881  the  respondent,  at  the  parish  of 
St.  Sbbe,  in  the  city  en  Oxford,  unlawfully  did 
seU  a  certain  poison,  to  wit,  red  oxide  of  meronry 
(oommonly  known  as  red  precipitate  of  mercary), 
tho  same  not  being  in  a  box,  wrapper,  &o.,  dis- 
tinctly labelled  with  the  name  and  addrcMBs  of  the 
seller,  contrary  to  the  Pharmacy  Act  1868,  was 
heard  and  determined  by  us,  the  said  justices 
reepectively,  being  then  present,  and  npon  such 
hearing  the  said  information  was  dismissed. 

2,  3.  The  appellant  bein^  dissatisfied  with 
BQch  determination  the  following  case  was  stated 
and  signed  by  the  justices : 

4.  It  was  proved,  upon  the  said  hearing,  that 
the  appellant,  on  the  15th  June  1881,  entered  the 
shop,  situate  at  No.  100,  Fziars-street  aforesaid, 
oyer  which  shop  no  name  was  painted  up,  and 
{inier  alia)  asked  a  woman  who  was  b^nd  l^e 
oonnter  for  a  pennyworth  of  red  precipitate,  and 
was  supplied  l^  her  with  a  packet  of  the  same,  for 
which  the  appellant  paid  the  said  woman.  The 
packet  was  not  labelled  with  the  name  and  address 
of  the  respondent,  but  was  labelled  with  a  label 
in  print  thus,  "W.  Paterson,  Ohemist  and 
Druggist,  3,  Oowley-road,  Oxford."  The  appel- 
lant took  the  packet  and  contents  away  with  him, 
and,  having  analysed  the  contents,  found  the 
packet  to  contain  red  oxide  of  mercury,  commonly 
known  as  red  precipitate  of  mercury. 

5.  It  was  aomittod  by  the  respondent  that  the 
appellant  had  been  served  with  the  red  oxide  of 
mercury  at  the  sho^  aforesaid,  of  which  respon- 
dent was  the  occupier,  and  in  respect  of 'wnich 
the  respondent  alone  was  rated.  It  was  iJso 
admitted  by  the  respondent  that  red  oxide  of 
mercury  was  an  article  which,  by  a  resolution  of 
the  Pharmaceutical  Society,  duly  perfected  in 
accordance  with  sect.  20  of  the  Pharmacy  Act 
1868,  had  been  declared  to  be  a  poison  within  the 
meaning  of  the  said  Act. 

6.  It  was  contended  by  the  respondent  that 
Paterson  was  a  tenant  of  the  respondent  in 
respect  of  the  use  of  the  windows  and  part  of  the 
respondent's  shop,  and  that  he  the  respondent 
only  acted  as  a  servant  to  Paterson  in  the  sale  of 
such  red  precipitate,  and  in  support  of  such  con- 
tention he  called  Paterson  as  a  witness  on  his 
behalf,  who  deposed  that  he  paid  the  respondent 
4f.  a  month  for  the  partial  use  of  one  of  the 
windows  and  part  of  the  shop ;  that  he  (Paterson) 
considered  the  respondent  (if  anything)  was  a 
servant  of  his,  and  that  he  employed  him  to  sell 
goods  for  him,  that  he  paid  respondent  no  salary, 
but  allowed  him  a  commission  of  10  per  cent,  on 
the  sales,  that  he  was  accustomed  to  send  down 
different  articles  to  the  respondent  to  be  sold,  but 
that  he  did  not  sell  them  to  the  respondent  nor 
did  he  ever  invoice  them  to  him,  but  that  he  kept 
an  account  against  the  respondent,  and  that  if  any 
of  the  goods  were  destroyed  he  should  want 
respondent  to  pay  him  for  them.  He  considered 
the  packet  in  question  sold  to  the  appellant  was 
his  property  and  not  the  respondent's. 

7.  It  was  contended,  on  behalf  nc  the  appellant, 
that  the  packet  was  not  properly  labelled;  that 
the  respondent  was  not  a  servant  of  Paterson 
within  the  meaning  of  sect.  17  of  the  Pharmacy 
Act  1868,  but  was  the  seller  of  the  poison,  and 
ought  to  have  had  his  own  name  and  address  dis- 
tinctly labelled  upon  the  said  packet  as  provided 
by  the  statute. 


'  8.  We  were  of  opinion,  upon  the  facts  before 
us,  that  the  contention  of  the  respondent  was 
well  founded,  and  we  therefore  dismissed  the 
information. 

9.  The  questions  of  law  arising  on  the  above 
statement  for  the  opinion  of  the  court  therefore 
are  :  (a)  Were  the  justices  right  in  drawing  the 
conclusion  from  the  evidence  that  the  respondent 
was  the  servant  of  Paterson  within  the  meaning 
of  the  said  17th  section?  {h)  If  the  said  respon- 
dent was  not  the  servant  of  Paterson,  but  was  his 
agent,  does  such  agency  carry  with  it  such  a 
contract  of  service  as  to  bring  the  respondent 
within  the  17th  section, -or  does  it  notP  Or,  in 
one  question  and  in  other  words,  was  the  padcet 
in  the  opinion  of  the  court  sufficiently  or  perfectly 
labelled  within  the  meaning  of  sect.  17  of  the 
Pharmacy  Act  1868  P 

10.  If  the  court  should  be  of  opinion  that  the 
justices  were  right  in  drawing  the  inference  they 
did  from  the  facts  proved,  and  in  dismissing  the 
information,  then  the  same  is  to  stand;  but  if 
otherwise,  then  the  court  is  humbly  solicited, 
according  to  the  power  vested  in  the  court  by  the 
joint  operation  of  20  d^  21  Vict.  c.  43,  and  the 
Summary  Jurisdiction  Act  1879,  to  remit  the  case 
to  the  justices  with  the  opinion  of  the  court 
thereon,  that  the  justices  may  make  such  other 
order  as  to  the  court  may  seem  fit. 

The  following  sections  of  the  Pharmacy  Act 
1868  are  referred  to  by  the  court  in  their  judgment 
and  are  material : 

31  &  32  Yiot.  c.  121 : 

Sect.  1.  From  and  after  the  Slat  Deo.  1808  it  shall  be 
unlawful  for  any  person  to  sell  or  keep  open  shop  for  re- 
tailing ....  poison,  or  to  assiune  or  nse  the  title  of 
"  ohemist  and  oraggist "  or  chemist  or  dmggiat,  or  phar- 
macentioal  ohemist  or  druggist,  in  any  p^  of  Great 
Britain,  miless  snch  person  shall  he  a  pharmaoentioal 
ohemist  or  a  ohemist  or  dmggist  within  tne  meaning  of 
this  Act,  and  be  registered  under  this  Aot,  and  ooniorm 
to  such  regulations  as  to  the  keeping,  dispenainff,  and 
selling  of  suoh  poisons  as  may  from  time  to  time  he  pre- 
sorihed  b^  the  FharmaoeutioiBbl  Society  with  the  oonsent 
of  the  Pnvy  Ck>unoil. 

(By  sect.  2  the  articles  named  or  described  in  schedule 
A.  to  this  Act  are  to  be  poisons  within  the  meaning  of 
the  Act,  and  power  is  given  to  the  Pharmaoeutioal  Society 
to  add  other  articles  from  itime  to  time  to  such  Ust.) 

Sect.  15.  From  and  alUa  the  31st  Deo.  1868  any  person 
who  shaU  seller  keep  an  open  shop  for  the  retailing  .... 
poisons,  or  who  shall  take,  use,  or  exhibit  the  name  or 
title ;of  ohemist  and  druggist,  or  chemist  or  druggist,  not 
being  a  duly  repristered  pharmaoeutioal  chemist,  or 
chemist  and  druggist  or  who  shall  ....  fail  to  conform 
with  any  regulation  as  to  the  keeping  or  sellinf  of 
poisons  made  in  pursuance  of  this  Act  ....  shall  for 
eyeiy  such  offence  be  liable  to  pay  a  penalty  or  sum  of  5{. 

Sect.  17.  It  shall  be  unlawful  to  sell  any  poison,  either 
by  wholesale  or  retail,  unless  the  boz,^  bottle,  yessel, 
wrapper,  or  coyer  in  which  such  poison  is  contained  be 
dis^otly  labelled  with  the  name  of  the  article  and  the 
word  "poison,"  and  with  the  name  and  address  of  the  seller 
of  the  poison ;  and  it  shall  be  unlawful  to  sell  any  poison 
of  those  whidi  are  in  tiie  first  part  of  schedule  A.  to  this 
Aot,  or  may  hereafter  be  add^  thereto  under  sect.  2  of 
this  Aot,  to  any  person  unknown  to  the  seller,  unless 
introduced  bj  some  person  known  to  the  seller,  and  on 
OTeiy  sale  of  any  such  article  the  seller  shall,  before 
deUveiy,  make  or  cause  to  be  made  an  entry  in  a  book  to 
be  kept  for  that  purpose,  stating  in  the  form  set  forth 
in  Bohednle  F.  to  this  Act  the  date  of  the  sale,  the  name 
and  address  of  tiie  purchaser,  the  name  and  quantity  of 
the  artide  sold,  and  the  purpose  for  which  it  is  stated  by 
tiie  purchaser  to  be  required,  to  which  entry  the  signa- 
ture of  the  purohaser  and  of  the  person  (if  any)  who 
introduoed  hun  shidl  be  afllzed  ;  and  any  person  selling 
poison  otherwise  than  is  herein  proTided  shall,  npon  a 
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smnmAnr  oonTiotion  More  two  jxutioeB  of  the  peace  in 
Enffland  ....  be  liable  to  a  penalty  of  not  exceeding 

SI.  for  a  fint  offence Anid  for  the  porpose  of  this 

section  the  person  on  whose  behalf  any  sale  is  made  by 
any  apprentice  or  servant  shall  be  deemed  to  be  the  seller, 
bnt  the  provisions  of  this  section  ....  shall  not  apply 
to  artides  to  be  exported  from  Great  Britain. 

C.  Hipgins  for  the  appellant. — ^The  two  aaes- 
tions  raised  in  this  case  for  the  decision  of  the 
oonrt  are  of  very  great  and  serions  public  interest 
and    importance.     They  are,   first,   whether    a 
tradesman  can  lawfully,  and  without  infringing 
the  provisions  of  sect.  17  of  the  Pharmacy  Act 
1868,  sell  to  customers,  or  to  any  of  the  public, 
poisons   supplied   to   him   by  a  duly   qnidified 
chemist  ana  drug^t,  which  are  contained  in  a 
packet  having  on  it  a  label  bearing  the  name  of 
such  chemist  and  druggist,  and  not  that  of  the 
tradesman  who  actually  sells  them  P  and,  secondly, 
whether  a  tradesman  can  lawfully,  and  without 
infringing  the  said  section,  sell  poisons    under 
cover  of   a  label  bearing  the  address  of   such 
supplying  chemist,  and  not  that  of  the  tradesman 
selling  them  or  of  the  place  where  they  are  sold  P 
The  €[uestion8  turn  upon  the  construction  of  the 
provisions  of  sects.  15  and  17  of  the  Pharmacy 
Act  1868  (81  &  32  Yict.  c.  121),  which  was  passed 
in  and  for  the  interest  and  protection  of  the  public. 
By  sect.  17  it  is  made  **  unlawful  to  sell  any  poison, 
either  by  wholesale  or  retail,  unless  the  box  .... 
wrapper,  or  cover  in  which  sach  poison  is  con- 
tained be  distinctly  labelled  with  ....  the  name 
and  address  of  the  seller  of  the  poison."    And 
further,  it  is  provided  by  the  same  section  that 
"for  the  purposes  of  this  section  the  person  on 
whose  behalf  any  sale  is  made  by  any  apprentice 
or  servant  shall  be  deemed  to  be  the  seller."    The 
word  "seller"  in  this  stetion,  it  is  submitted, 
must  and  can  only  mean  the  person  who  actually 
sells  the  article  to  the  customer,  whether  by  his 
own  hand  or  that  of  an  assistuit,  shopman,  or 
servant.     In  The  PharmaeeuUoal  Sooieiy  v.  The 
London  and  Provmeial  Supply  Aasodaiion  TAmited 
(43  L.  T.  Bep.  N.  S.  669 ;  L.  fiep.  5  App.  Oas.  857 ; 
49  L.  J.  736,  Q.  B.  Div.),  the  House  of  Lords 
(confirming  the  Oourt  of  Appeal  in  their  reversal 
of  the  Court  of  Queen's  Bench,  who  had  overruled 
the  decision  of  the  County  Court  judge  in  the 
case),  held  that  the  defendant  corporation  was 
not  a  "  person  "  within  and  was  not  prohibited  by 
the  Pharmaqv  Act  1868  from  carrying    on  the 
business  of  chemist  and  druggist,  but  that  the 
actual  seller  must  be  a  duly  qnaUfi^  person;  and, 
in  his  judgment  in  that  case.  Lord  Selbome,  L.C. 
expressly  neld  it  to  be  clear  that  it  was  the  act  of 
selling  and  the  person  who  sold,  whether  he  were 
the  principal  to  whom  the  business  belonged,  or 
anyone  whom  he  employed  to  carry  it  on,  that  igrere 
struck  at  by  the  sections  of  the  Act,  and  that  the 
person   on   whose  behalf   any  sale   was   made, 
whether  b^  an  apprentice  or  servant,  was  the 
"  seller  "  within  sect.  17.    Sect.  15  relates  to  the 
seller's  qualification  as  a  chemist,  and  proceedings 
under  that  Act  can  be  taken  only  by  tne  Pharma- 
ceutical Society ;  but  sect.  17  is  of  wider  and  more 
general  application,  and  concerns  the  protection 
of  the  public  at  large,  any  one  of  whom  therefore 
may  take  proceedings  against  any  ii^ringer  of  its 
provisions.    This  makes  it  the  more  reasonable 
and  qecessary  that  the  term  "address  of    the 
seller"  should   mean   the  phice  where  the  sale 
actually  took  place.    [Gkovs,  J.— Is  there  no  in- 
terpretation clause  hero  P  ]  There  is  not.   [Gjiovb, 


J. — ^Well  that  may  perhaps  simplify  the  matter,  j 
The  intention  clearly  must  be  that  the  name  and 
address  on  the  label  ahonld  be  that  of  the  pers  on 
who  sells,  and  the  shop  or  place  where  the  sale 
takes  place.  If  it  were  not  so,  a  qualified  chemist 
at  Aberdeen  might  send  poisons  to  an  unqualified 
shopkeeper  in  London  for  sale  on  commission,  or 
a  London  chemist  and  druggist  might  have  fifty 
business  branches  in  various  towns  in  the  pro- 
vinces, without  having  a  properly  qualified  person 
to  sell  at  any  one  of  them,  and  so  the  provisioDi 
of  an  Act  passed  expressly  for  the  protection  and 
security  of  the  community  in  this  respect  would 
be  utterly  useless,  and  the  Act  itself  be  entirely 
defeated. 

The    respondent   did  not  appear,    eiUier   by 
counsel  or  in  person. 

Gbovx,  J. — ^I  very  much  regret  that  this  case^ 
which  is  one  of  such  great  importance  and 
interest  to  the  public  at  laige,  should  haye  been 
heard  and  argued  on  one  side  as  it  were  only,  it 
being  always  very  much  to  be  desired  and  very 
much  more  satisfactory  that,  on  a  question  of  the 
construction  of  the  clauses  of  a  statute  inyolving 
considerations  of  considerable  nicety  and  great 
importance,  the  court  should  be  assisted  bj  tiie 
arguments  of  counsel  on  both  sides,  and  by  havi'^ 
all  possible  views  of  the  matter,  by  some  of  whim 
the  construction  of  particular  dauses  of  the  Ant 
might  be  much  controlled,  brought  before  them 
by  counsel  for  consideration  and  discussion.  As 
it  is,  however,  we  must  decide  this  case,  to  the 
best  0^  our  ability,  without  hwving  had  the  benefit 
of  that  full  assistance  which  womd  hare  heea  so 
acceptable  to  us.  I  am  of  opinion,  then,  that  the 
justices  did  not  decide  the  first  question  in 
accordance  with,  or  rather  I  would  say  did  not 
draw  the  correct  inferences  from,  the  fiuste  as 
stated  in  the  case  with  regard  to  the  saJe,  and 
that  the  packet  of  poison  in  question  was  not 
properly  or  sufficiently  "  labellea  with  the  name 
and  address  of  the  seller"  within  the  meaning 
of  sect.  17  of  the  Pharmacy  Act  1868.  The 
sections  which  principally  relate  to  and  bear  upon 
the  present  question  are  sects.  15  and  17.  Sect 
15  makes  it  penal  for  anjr  person  who,  not  being 
a  duly  registered  chemist  and  druggist,  shafi 
"  sell  or  keep  an  open  shop  for  the  retailing  ol 
poisons ;"  and  that,  in  my  opinion,  throws  li^ht 
upon  sect.  17,  which  is  the  section  under  which 
and  for  infringing  the  provisions  of  whidi  the 
present  charge  was  brought  against  the  respon- 
dent, because  it  requires  all  persons  who  sdl 
poisons  to  be  duly  qualified  by  registration.  No 
doubt  the  word  "  sell "  there  is  contradis- 
tinguished from  the  words  "keep  an  open 
shop,"  but  there  are  sales  which  are  not 
in  "open  shop,"  and  those  I  think  are  referred 
to  here,  so  that  the  section  applies  to  all  sellers  of 
poisons,  whether  in  a  shop  or  elsewhere ;  and  at 
the  same  time  it  throws  or  imposes  the  penally 
upon  the  person  who  actually  conducts  ortransaoto 
the  business  of  the  sale.  The  same  oonstractioa 
I  think  must  be  given  to  sect.  17,  where  the  ques- 
tion is,  who  is  "  the  seller."  Now  who  is  meant 
by  these  words  P  In  my  opinion,  in  every  instanoe 
in  which  the  word  "  seller"  is  used  in  the  Aci,  it 
means  the  person  who  actually  conducts  the  sala^ 
not  necessarily  the  individaal  by  whose  hand  ife  is 
delivered  over  the  counter  to  the  customer-^in  the 
present  case  it  was  a  woman  who  actually  deirrered 
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the  poison  to  the  appellant,  and  dearly  she  was 
not  the  "  seller*'  within  the  meaning  of  that  word 
in  the  seotion — ^bnt  the  person  who  actually  oon- 
daots  or  controls  the  basiness  of  the  sale  and  of 
the  shop  where  the  sale  takes  place.  Now  clearly 
Paterson,  the  chemist  who  supplied  the  poison  to 
the  respondent,  was  not  the  seUer  within  the  mean- 
ing of  the  Act,  for  he  lived  and  carried  on  his  own 
bosineBs  in  another  street  in  the  town,  at  a  distance 
ttmn  the  respondent's  shop,  and  so  ooold  not 
possibly  coodnot  or  oontrol  the  basiness  of  the 
shop,  ^gain,  by  sect.  17  the  "seller"  of  the 
pcnson  must  comply  with  yariocts  regulations  and 
direotions  prescribed  by  the  section  to  be  obsenred 
on  the  occasion  of  every  sale  of  a  poison ;  for 
instanoe^  he  must,  amongst  other  thmgs,  before 
delivering  the  article  to  the  purchaser  make  an 
entry  in  a  book  to  be  kept  for  the  purpose,  stating 
the  date  of  the  sale,  the  name  ana  address  of  the 
purchaser,  the  name  and  quantity  of  the  article 
sold,  and  the  purpose  for  which  it  is  stated  1^  the 
purchaser  to  be  required,  and  so  forth.  Now  a 
person  living  as  Paterson  did  at  a  distance  from 
the  place  of  sale  could  not  poaaiblv  fulfil  any  of 
those  conditions,  and  therefore,  although  he  was 
himself  a  duly  qualified  chemist  ana  druggist, 
and  though  us  name  and  address  were  on 
the  packet  of  poison,  yet,  as  he  could  not 
comi^ly  with  the  other  specific  directions  and 
requirements  of  sect.  17,  it  is  clear  that  he 
coald  not  be  the  seller  within  the  meaning  of 
seot.  17,  and  that  the  justices  were  in  error  in 
deeming  him  to  be  so.  The  seller  here  was  the 
person  on  the  spot,  keepins  the  shop  where  the 
sale  to  the  customer  took  ^aoe,  and  having  con- 
trol over  and  the  general  management  and  regu- 
lation of  the  business  of  the  sue,  and  his  name 
and  address  it  is  that  the  Act  requires  to  be  dis* 
tinotly  labelled  on  the  packet  containing  the 
poison  add,  the  object  and  intention  being  to  pf  o- 
teot  the  public  by  insuring  that  the  person  who 
controls  the  business  of  the  sale  of  poisons  should 
be  a  duly  (qualified  and  duly  registered  chemist 
and  druggist,  whose  name  and  address  shoulc 
appear  on  the  packet.  That  person  here  was  the 
respondent  From  the  moment  that  the  chemist 
Paters<m  sent  the  goods  in  question  to  the  re- 
spondent he  had  no  control  of  any  kind  over  the 
sale  of  them,  nor  had  he  anything  whatever  to 
do  with  them,  except  to  receive  from  the  appellant 
the  amount,  lees  &e  latter's  commission,  realised 
by  their  sale.  If  the  decision  of  the  justices  were 
to  be  upheld,  the  consequence  would  be  that  the 
Act  of  Parliament  would  be  distinctly  evaded 
and  defeated,  and  it  would  be  open,  as  Mr. 
Higgins  observed,  for  a  qualified  chemist  at  Aber- 
deen to  send  poisons  to  unqualified  persons  in 
London  for  sale  by  them  on  commission,  over 
which  sales  he  could  have  no  possible  means  of 
control.  The  questions,  therefore,  which  the 
justices  have  pnt'^to  the  court  in  this  case  must  be 
answered  in  the  negative,  and,  on  the  case  being 
remitted  to  them,  they  will  decide  it  in  acooro- 
anoe  with  the  judgment  we  have  pronounced. 

LoFBS,  J. — ^t  am  of  the  same  opinion.  As  I 
said  during  the  course  of  the  ar^pment,  the  real 
question  for  our  determination  m  this  case  is 
what  is  the  meaning  of  the  word  "  seller  "  in  seot. 
17  P  When  that  is  once  determined  all  farther 
difficulty  is  at  an  end.  It  is  snffident  now  to  say 
that  it  IB,  I  think,  clear  that  that  word  means  the 
person  who  keeps,  or  carries  on  basiness  at,  the 


shop  or  place,  or  under  whose  contrd  the  shop 
or  place  is,  at  which  the  poison  is  sold.  The  re- 
spondent is  that  person,  and  therefore  he  is  the 
person  meant  by  the  section  in  question  as  "  the 
seller ; "  by  so  oonstruiog  the  section  we  carry 
out  the  general  scope  and  policy  of  the  statute, 
which  was  passed  for  the  protection  and  safety  of 

the  pablio.  Judgment  far  ike  appeOant. 

Solidtors  for  the  appdlant,  Burton,  ieaiei. 
Hart,  and  Burton,  agents  for  H,  CRawyer,  Bir- 
mingham. 

Monday,  Nov,  7, 1881. 

(Before  Grove  and  Bowe5,  JJ.) 

BoTCB  (app.)  V.  Ohablton  (resp.).  (a) 

Apprentiieeihip   deed  —  Place  of  penformanee -^ 

Removal  of  mcuter. 

An  apprentieeeJdp  deed  deeeribed  the  master,  the 
apprentice,  a/nd  the  laUer'e  mother,  a$  of  the 
same  town,  and  contained  a  covenant  ihat  the 
master,  "  his  said  apprentice  in  the  art  of  riveting 
hoots  and  shoes,  which  he  now  useth,  shall  teach 
and  instruct,  or  cause  to  he  taught  and  in* 
structed,"  during  the  four  years  of  the  appren- 
ticeship;  and  the  mother  thereby  agreed  to 
provide  sfj^jicient  and  proper  food,  clothUng,  and 
all  other  necessaries  for  the  said  apprentice. 
After  the  commencement  of  the  term  the  master 
gave  up  his  business  in  the  said  town,  and  offered 
to  complete  his  covenant  at  a  place  forty  miles 
off,  where  he  was  partner  in  a  similar  business. 
The  justices,  upon  a  cUUmfor  breach  of  covenant 
under  the  Employers  and  Workmen  Act  1875, 
adjudged  that  the  master  should  pay  to  the 
apprentice  101.  for  damages,  and  costs. 

HeCd  {upon  a  case  stated),  thai  it  could  not  be 
inferred  from  these  provisions  of  the  deed  thai 
the  contract  was  to  be  performed  at  any  particular 
place,  and  the  justices'  aecision  ioas  wrong. 

This  was  a  case  stated  by  justices  under  20  A  21 
Vict.  c.  -48,  from  which  it  appeared  as  follows : 

A  claim  had  been  maoe  by  the  respondent 
against  the  appellant,  under  the  Employers  and 
Workmen  Act  1875,  for  damages  for  breach  of  the 
terms  of  a  deed  of  apprenticeship  made  between 
the  respondent,  his  mother,  and  tne  appellant,  and 
for  an  order  directing  the  appellant  to  perform  so 
much  of  his  contract  under  the  said  deed  of 
apprenticeship  as  remained  unperformed. 

The  case  was  heard  at  a  petty  sessions  held  at 
Mansfield,  in  the  county  of  Nottrngham. 

The  apprenticeship  deed  was  as  follows : 

This  indfintnre  witnesseth  that  Bobert  Charlton  (the 
respondent),  son  of  Ann  Charlton,  of  No.  3,  Newgate- 
lane,  Mansfield,  in  the  oonnty  of  Nottingham,  as  well  of 
his  own  free  will  as  by  and  with  the  oonsent  and  advice 
of  his  said  mother,  doth  put  himself  apprentioe  to  Geonre 
Appdbee  "Bcyoe  (the  appellant),  of  Mansfield,  in  the  said 
oouniy  ol  Nottingham,  shoe  mannfaotnrer,  to  leam  his 
art,  and  with  him,  after  the  manner  of  an  apprentioe,  to 
serve  from  the  day  of  the  dato  of  this  indentiure  nnto  the 
full  end  and  torm  of  f onr  years  from  thenoe  next  follow- 
ing to  be  fully  complete  and  ended,  dnring  whioh  torm 
the  said  apprentioe  shall  serve  his  master  in  a  faithfnl 
and  obedient  manner,  and  the  said  George  Appelbee 
Boyoe,  for  and  in  oonsideration  of  the  faithfnl  senrioes 
of  the  said  Bobert  Charlton,  his  said  apprentice,  in  the 
art  of  riyeting  boots  and  shoes,  which  he  now  oseth,  shall 
teach  and  instmct,  or  cause  to  be  taught  and  instructed, 
paying  nnto  the  said  apprentice  the  following  wages, 

(a)  Beported  by  M.  W.  MoKbllab,  Ebq^ Banlstsr«t-L»w. 
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-fix. :  from  the  date  of  thia  indenture  to  the  end  of  the 
first  year,  five  shillings  per  week ;  for  the  second  year,  at 
the  rate  of  seven  shuUngs  per  week ;  for  the  third  year, 
at  the  rate  of  eight  shillings  per  week  :  and  for  the  f onrth 
and  last  year,  at  the  rate  oi  nine  shillinffs  per  week,  ex- 
oept  for  snch  time  as  the  said  apprentice  shall  lose  through 
idleness  or  otherwise.  The  said  mother  agrees  toproTide 
snffioient  and  proper  food,  clothing,  lodging,  and  sll  other 
necessaries  for  ine  said  apprentice  dnring  the  said 
term. 

It  appeared  that  the  appellant  had  ceased  to 
carry  on  bnsinesB  at  Mansfield,  and  declined  to 
employ  the  respondent  as  apprentice  in  that  place, 
bat  tliat  the  appellant  was  managing  director  of 
Bc^ce,  Ghuscoigne,  and  Go.,  Limited,  shoe  mana- 
factorers,  carrying  on  basiness  at  Leicester,  and 
was  willing  to  take  the  respondent  to  work 
at  Leicester  nnder  the  said  deed  of  apprentice- 
ship. 

It  was  urged  before  the  magistrates  on  behalf 
of  the  appellant  that,  while  nnder  the  said  deed  of 
apprenticeship  he  was  bound  to  employ  the  respon- 
dent as  such  apprentice  for  the  term  and  accord- 
ing  to  the  conoitions  of  the  said  deed,  he  was  not 
bound  to  employ  him  at  Mansfield,  but  whereyer 
Boyce,  Gasooigne,  and  Go.,  Limited,  of  which  com- 
pany he  was  the  managing  director,  might  find  it 
necessary  to  carry  on  bnsmess ;  that  the  respon- 
dent was  apprenticed  to  the  appellant  in  his  capa- 
city of  managing  director  as  aforesaid;  that 
Bqyce,  Gasooigne,  and  Go.,  had  found  it  impossible 
to  carry  on  business  at  Mansfield  at  a  profit,  and 
had  been  compelled  to  giye  it  up ;  that^they  were 
carrying  on  business  at  Leioester,  forty  miles  from 
Mansfield,  the  principal  centre  of  the  boot  and 
shoe  trade,  where  they  could  carry  on  business 
with  greater  success,  and  where  they  were  willing 
to  find  the  respondent  work  and  to  fulfil  the  terms 
of  the  said  deed  of  apprenticeship,  and  that  if  the 
instruction  to  the  respondent  was  to  be  confined 
to  Mansfield  the  reasonable  construction  to  be 
placed  upon  the  said  deed  of  apprenticeship  was 
that  the  appellant  would  instruct  at  Mansfield  so 
long  as  the  eodgencies  of  the  trade  would  allow. 
The  magistrates,  howeyer,  were  of  opinion  that 
the  appelant  was  bound  to  carry  out  the  said  deed 
of  apprenticeship  at  Mansfield,  in  the  county  of 
Nottingham,  ana  not  elsewhere,  and  accordingly 
adjudged  that  the  appellant  should  pay  to  the 
respondent  101.  for  damages  and  costs. 

The  question  of  law  for  the  court  was  as 
follows  :  Is  the  said  deed  of  apprenticeship  to  be 
carried  out  at  Mansfield,  where  all  the  parties  to 
it  were  living  when  it  was  entered  into ;  or  is  it 
to  be  carried  out  at  Leioester,  at  which  place 
Boyce,  Gasooigne,  and  Go.,  Limited  (of  which 
company  the  appellant  is  such  managing  director 
as  aforesaid),  carry  on  business,  or  at  any  other 
town  within  reasonable  distance  from  Mansfield 
the  appellant  may  think  fit  to  name  P  If  the  court 
were  of  opinion  that  the  said  deed  of  apprentice- 
ship ought  to  be  carried  out  at  Mansfield  afore- 
said, then  the  said  adjudication  was  to  stand  and 
remain  in  full  force;  otherwise  it  was  to  be 
quashed. 

Bray  argued  for  the  appellant. — ^The  deed  of 
apprenticeship  makes  no  proyision  that  the  in- 
struction of  the  apprentice  should  take  place  at 
Mansfield,  and  in  a  deed  ot  this  kind  no  such 

Eroyision,  which  might  have  been  expressed,  can 
e  implied  in  favour  either  of  the  master  or  the 
apprentice.  It  was  laid  down  as  long  ago  as  1823 
that  no  inference  can  be  raised  from  the  circum- 


stances of  an  apprenticeship  deed  as  to  the  object 
of  the  parties.  In  Winstone  y.  Linn  (I  B.  &  G.  460) 
one  of  the  questions  argued  was  whetiier  dis- 
obedience or  other  misconduct  entitled  a  master 
to  put  an  end  to  the  apprenticeship.  Bskjiey,  J. 
saia  at  p.  468 :  "  I  am  of  opinion  that  it  does  not. 
If  the  parties  had  intended  that  the  master  should 
have  such  a  power,  they  might  have  provided  for 
it  by  the  express  terms  of  the  deed.  Not  having 
done  so,  we  must  conclude  that  it  was  not  inteDded 
that  he  should  have  any  such  power."  The 
appellant  being  willing  to  perform  strictly  the 
conditions  of  the  deed,  the  justices  were  wrong  in 
their  decision. 

Higgine  for  the  respondent. — ^Although  the  deed 
does  not  define  in  so  many  words  the  place  of  &e 
instruction  and  work,  yet  from  the  deed  itself 
it  clearly  appears  that  the  parties  intended  that 
Mansfield  should-  be  the  place.  Both  parties  are 
described  as  of  Mansfield;  the  master,  being  of 
Mansfield,  undertakes  that  he  '*  his  said  apprentice 
in  the  art  which  he  now  useth  shall  teaoh  and 
instruct,  or  cause  to  be  taught  and  instructed ; " 
and  the  mother,  who  lives  at  Mansfield,  agrees  to 
provide  food,  clothing,  lodging,  and  necessariei 
for  her  son,  the  apprentice,  dnrine  the  term. 
'  There  would  be  no  nardship  upon  the  master,  if 
he  desired  to  leave  the  neighbourhood,  to  cause 
the  apprentice  to  complete  his  instruction  wif^ 
somebody  at  Mansfield ;  whilst,  on  the  other  hand, 
the  mother's  liability  might  be  largely  increased, 
and  in  a  manner  not  expressly  provided,  if  she  has 
to  pay  for  food  and  lodging  away  from  her  resi- 
dence. Moreover  some  consideration  should  be 
given  to  the  character  of  the  trade  to  which  the 
boy  is  apprenticed.  The  boot  and  shoe  trade  is 
known  to  be  essentially  stationary,  and  it  ocmld 
not  have  been  iiitended  without  express  provision 
that  an  apprentice  should  follow  his  master  to  any 
other  place  than  that  in  which  he  commenoed  his 
duties. 

Bray  in  reply. 

Gbovb,  J. — I  am  not  surprised  at  the  justioes* 
decision  in  this  case,  because  of  the  hardship  to 
which  the  apprentice  and  his  mother  have  laid 
themselves  open  by  the  provisions  of  the  deed. 
But  we  can  only  construe  the  deed  as  it  was 
made,  and,  as  there  is  clearly  no  provision  in  it  as 
to  the  place  in  which  the  work  and  instruction 
should  be  carried  out,  we  are  bound  to  reveroe  the 
decision  to  which  the  magistrates  came.  It  ia 
extremely  probable  that  at  the  time  of  the  execn- 
tion  the  parties  to  the  deed  never  oontemplated 
the  possibility  of  any  removal  of  the  master  from 
Mansfidd,  and  that  £b.ey  intended  to  work  together 
dnring  the  whole  term  at  the  place  where  they 
conmienced.  It  is  a  strong  argument  in  favour  of 
that  consideration  that  the  mother  agrees  to  feed 
and  board  her  son,  and  she  does  not  say  that  she 
will  do  so  away  from  her  place  of  residence.  Bat 
the  hardship  which  may  be  the  consequence  of 
any  interpretation  of  the  deed  can  only  oe  matter 
of  conjecture ;  and  even  if  it  were  more  certain  in 
this  case  we  have,  I  think,  no  right  to  import  its 
consideration  into  our  judgment.  At  all  events 
it  is  a  matter  entirely  outside  the  express  oondi- 
tions  of  the  deed,  and  we  cannot  interpret  the 
deed  in  a  manner  not  authorised  by  its  provisions, 
merely  because  we  think  the  parties  may  bare 
intended  what  they  omitted  to  say.  I  think  oar 
.  judgment  must  be  for  the  appellant. 
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Bowiv,  J. — I  am  of  the  same  opinion. 

Judgment  for  aypeUa/nt, 

Solicitors  for  appellant,  Torr  and  Co.,  for  WeU$ 
and  ^%nd,  Nottingham. 

Solicitors  for  respondent,  Johnson  and 
WeatheralU,  ____ 

Monday,  Nov.  14,  1881. 

(Before  Gkoyb  and  Bowbn,  JJ.) 

Swan  WICK  (app.)  v.  Yabnit  (resp.).  (a) 

APPEAL  PBOM  IN7EBI0&  COUET. 

Frethwaier  Fisheries  Act  1878  (41  ir  42  Vid.  e.  89), 
sect.  11,  suh'Sect,  8—"  Oatdiing  fish "  in  dose 
season — What  is  evidence  of  **  siaiehing  " — Leave 
of  occvfier — No  exemfHon  by,  unUss  he  he  also 
owner. 

The  respondent  was  fownd  fishing  wUh  rod  and 
line  in  a  several  fishery  d/uring  close  time,  and  he 
denied,  on  being  ashed  the  miestiont  thai  he  ^od 
caught  any  fish  ;  hvi,  on  being  told  that  he  must 
he  searched,  he  admitted  that  he  had  gotfowr  fish, 
which  he  then  produced  out  of  his  podeets.  It 
appeared  also  that  he  was  fishing  with  the  leave 
of  the  **  occupier "  of  the  land  adjoining  the 
river  where  he  was  found.  On  an  information 
against  him  under  sub-sect  3  of  sect.  11  of  the 
Freshwater  Fisheries  Act  1878,  for  unlawfully 
"  catching  fish,"  the  justices  dismissed  the  corn- 
plaint,  being  of  opinion  (1)  thcut  there  was  no 
sufficient  evidence  of  the  **  caiching,'*  and  (2)  that 
the  respondent  was  a  person  angling  in  a  several 
fisliery  **  with  the  leave  of  the  oumer  "  within  the 
meaning  of  the  exempting  cla/use  (b)  to  sub'sect,  3. 

Held,  by  the  Queen's  Bench  Division  (drove  and 
Bowen,  JJ.),  as  to  the  first  point,  that  the  facts 
above  stated  were  good  and  sufficient  evidence  on 
which  the  justices  should  have  convicted  the 
respondent  of  "  catching"  the  fish  in  question; 
and  as  to  the  second  question,  that,  if  the  justices 
on  hearing  further  evidence  on  thai  point, 
should  find  that  the  "occupier"  who  gave  the 
leave  was  not  the  "  oumer  "  of  the  land,  then  the 
respondent  did  not  come  within  the  exemption 
provided  by  the  dbove-merUioned  clause. 

Gasb  stated  hy  justices  under  20  A  21  Yiot.  o.  43 : 

1.  At  the  petty  session  holden  at  Belper,  in  the 
ooanty  of  Derby,  on  the  9th  June  1881,  before 
three  justices  of  the  peace  for  the  said  county, 
the  reBpondent  James  Yamey  was  summoned  by 
the  appellant  John  Swanwiok,  water  bailiff  to  the 
Board  of  Conservators  of  the  Trent  fishery  dis- 
trict, for  that  the  respondent  on  the  14th  day  of 
May  1881,  beinp^  the  close  season  for  freshwater 
fish,  as  provided  for  by  the  Freshwater  Fisheries 
Act  1878,  did  then  and  there  in  a  certain  river  un- 
lawfully  catch  fish, 

2.  The  proceedings  agiunst  the  respondent  were 
taken  at  the  instance  of  the  Trent  Fishery  Board, 
on  whose  behalf  it  was  contended  before  the  said 
justices  that,  under  sect.  11  of  the  Freshwater 
Fisheries  Act  1878  (41  &  42  Yict.  c.  39),  the  de- 
fendant had  no  ri^ht  to  take  freshwater  fish 
during  the  close  time;  which  section  is  as 
follows : 

(1.)  In  thiB  Beotion  the  term  '*  freshwater  fish  "  inolndes 
all  kmdB  of  fish  (other  than  pollan  and  ohar)  which  live 
in  fresh  water,  other  than  those  kinds  which  migrate  to 
or  frcnn  the  open  sea. 

(a)Beported  by  HnniT  Lkioh,  Esq.,  Barrlstor-at-Law. 
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(2.)  The  period  between  the  15th  dav  of  March  and  the 
15th  davof  June,  both  inolnsiYe,  ahall  be  a  close  season 
for  freshwater  fish. 

(3.)  If  any  person  dnrinf  the  dose  season  fishes  for, 
catches,  orkiJiB,  or  attempts  to  catch  or  kill,  any  fresh- 
water fidi  in  axAr  river,  lake,  tributary,  stream,  or  other 
water  connected  or  oommnnioatinff  with  snoh  rirer,  he 
shall,  on  summary  oonyiotion  before  two  justices,  be 
liable  to  a  fine  not  exceeding  400.  Kothing  in  this  sub- 
section shall  apply  .... 

(6.)  To  any  person  anfffing  in  any  several  fishery  with 
the  leave  of  the  owner  of  such  fishery. 

3.  A  police  constable  proved  that  he  was  on  duty 
at  Ambergate,  within  the  Belper  Petty  Sessions 
Division  of  the  said  county,  on  the  14th  May  1881, 
and  saw  the  respondent,  about  five  o'clock  in  the 
afternoon,  fijshing  with  a  rod  and  line  in  the  river 
Derwent.  The  witness  went  up  to  the  respondent 
and  asked  him  if  he  had  caught  anything,  to  which 
the  respondent  said,  "No,  I  have  never  had  a 
bite."  Witness  then  searched  (the  respondent's 
basket,  but  found  nothing  in  it.  Witness  then 
told  the  respondent  that  he  should  have  to  search 
him,  when  the  respondent  replied,  **  Well,  I  have 
got  three  perch  and  one  chub."  Witness  told  the 
respondent  he  should  have  to  take  the  fish  to  Mr. 
Lyttle,  the  superintendent.  The  respondent  said, 
"  1  shall  not  give  them  to  yon,  but  you  can  take 
them,  if  you  like."  Witness  then  took  one  out  of 
respondent's  pocket,  and  respondent  said,  "  If  that 
is  what  you  mean,  I  will  give  them  to  you,"  and 
when  he  had  done  so,  witness  found  three  perch 
and  one  roach.  Thereupon  witness  took  the  fish 
and  showed  them  to  his  superintendent,  Lyttle, 
who  proved  that  he  examined  the  fish  delivered  to 
him  by  the  constable  and  found  them  to  consist  of 
three  perch  and  one  roach. 

4.  The  superintendent  also  proved  that  he  had 
ascertained  that  the  respondent,  who  was  an  old 
angler,  had  obtained  leave  from  the  tenant  of  the 
land  where  he  was  fishing ;  and,  further,  that  he, 
the  superintendent,  had  himself  frequently  fished 
in  the  river  at  that  part  with  the  permission  of  the 
tenantis  of  the  lands  adjoining. 

5.  On  behalf  of  the  respondent  it  was  contended 
that  no  case  had  been  established  against  him, 
as  there  was  no  evidence  that  he  had  caught  fresh- 
water fish,  the  offence  with  which  he  was  charged, 
the  mere  fact  pf  his  having  fish  in  his  possession 
not  being  sufBcient  evidence  of  his  having  caught 
them ;  and  further,  that,  as  the  respondent  had 
leave  to  fish  from  Mr.  Joseph  Glossop,  the  occu- 
pier of  the  land  adjoining  the  river  where  he  was 
fishing,  he  had  a  right  to  take  freshwater  fish  in 
accordance,  with  the  exception  mentioned  in  sect.  11 
of  the  Freshwater  Fisheries  Act  1878,  and  was  not 
guilty  of  any  offence.  Clause  (b)  of  sub-sect.  3  of 
sect.  11  of  the  Act  was  quoted,  and  evidence  was 
given  that  for  many  years  the  occupiers  of  lands 
adjoining  the  river  at  the  part  where  the  respon- 
dent was  fishing  had  allowed  such  persons  as  they 
thought  fit  to  fish  there,  and  that  the  respondent 
had  fished  there  for  many  years. 

6.  Thereupon  it  was  contended  on  the  part  of  the 
appellant  that  it  was  incumbent  on  the  respondent 
to  produce  and  prove  a  deed  of  grant  to  the  person 
from  whom  he  had  obtained  leave  to  fish,  and 
that  only  the  grantee  himself  could  give  such 
leave,  and  that  he  could  not  do  so  through  an 
agent. 

7.  The  justioes  dismissed  the  charge  and  were  of 
opinion  that  the  evidence  in  support  of  it  was 
insufficient,  and  that  the  respondent  was  a  person 
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angling  in  a  several  fishery  with  the  leaye  of  the 
owner  of  snoh  fishery  within  the  meaning  of  the 
statute. 

8.  The  questions  for  the  opinion  of  the  court 
are:  (1)  whether  the  ^t  of  the  respondent  having 
fish  in  his  possession  was  eyidenoe  of  his  having 
caught  them;  (2)  whether  the  respondent  ought 
to  have  produced  documentary  or  other  evidence 
of  the  title  to  the  fisherv  oi  Mr.  Glossop,  the 
occupier  of  the  lands,  and  if  so  for  what  period  P 

WxlUa  Bund  appeared  for  the  appellant. — ^The 
justices  have  put  forward  two  Questions  on  which 
they  seek  for  the  opinion  ana  direction  of  the 
oonrt.  With  respect  to  the  first  question,  atten- 
tion must  be  drawn  to  sub-sect.  3  of  sect.  11  of 
the  Freshwater  Fisheries  Act  1878  (41  &  42  Vict. 
c.  39),  under  which  these  proceedings  were 
instituted  against  the  respondent,  in  order  to  see 
what  is  the  ofience  charged  against  him.  By  that 
section  any  person  "  fishing  for,  catching,  or  kill- 
inff,  or  attempting  to  catch  or  kill,  freshwater 
fish  in  any  river,  &c.  during  the  close  season," 
shall  on  summary  conviction  be  liable  to  a  penalty 
not  exceeding  40«."  The  justices  seem  to  have 
thought  that  the  offence  here  was  not  proved,  but 
what  are  the  facts  P  The  respondent  was  found 
fishing  at  the  spot,  and  during  the  conversation 
and  upon  being-  questioned  denied  that  he  had 
anv  fish  in  his  possession,  bnt  on  being  searched 
fish  were  found  upon  him.  That,  it  is  submitted, 
was  abundant  evidence  of  his  having  cauffht  the 
fish  which  were  found  upon  him.  At  idf  events 
enough  was  established  by  the  prosecution  to  put 
the  respondent  upon  proof  of  how  otherwise  than 
by  havmg  "oaaght"  them,  as  charged  against 
him,  he  obtained  the  fish,  and  no  such  proof 
having  been  offered  by  him,  the  justices  should 
have  held  the  offence  so  far  proved,  and  therefore 
the  first  onestioB  must  be  answered  by  the  court 
in  the  affirmative.  As  to  the  second  question, 
does  the  respondent  come  within  the  exemption 
(b)  in  sect.  11  as  being  a  "  person  angling  in  a 
several  fishery  with  the  leave  of  the  owner  of  such 
fishei^  P  "  The  justices  were  of  opinion  that  he 
did,  inasmuch  as  he  had  obtained  leave  of  the 
"  occupier "  of  the  adjoining  land,  but  it  is  sub- 
mitted that  that  will  not  do.  It  is  the  "  owner  " 
of  the  land  and  not  the  "  occupier,"  whose  leave  to 
angle  the  section  makes  necessary  to  exempt  a 
person  from  the  penalties  imposed  by  the  Act; 
and  that  there  is  a  marked  distinction  between 
the  terms  "  owner  "  and  "  occupier  "  is  shown  by 
sect.  4  of  the  Salmon  Fishery  Act  1873  (36  A  37 
Vict.  c.  71),  which  Act  is  to  be  read  as  one  with 
the  Act  now  under  consideration,  in  which  section  a 
different  definition  is  given  to  those  several  terms 
respectively,  ''occupier"  being  defined  to  mean 
the  person  in  actual  possession,  and  **  owner  "  the 
person  in  receipt  of  the  rents,  of  the  particular 
premises  in  respect  of  which  those  words  are  used. 
In  addition  to  this  it  lay  upon  the  respondent,  in 
order  to  bring  himself  within  the  exemption,  to 
prove  not  only  that  he  had  leave  of  the  owner,  but 
that  the  spot  in  question  was  a  several  fiye^ery ; 
but  nothing  of  this  kind  was  attempted. 

The  respondent  did  not  appear  either  by  counsel 
or  in  person. 

Gbovb,  J. — I  think,  with  regard  to  the  first 
question  submitted  to  us,  that  the  jnstioee  were 
wrong  in  deciding  as  they  did,  and  I  am  of 
opinion  that  the  nuBtB  proved  before  them  were 


good  evidence  to  show  that  the  respondent  had 
committed  the  offence  charged  against  him   oC 
having  "caught"  the   fish   in   quention.     Now, 
what   was    the  evidence  P     Here  the  man  was 
found  by  the  side  of  the  river  fishing  with  a  rod 
and  line,  and  upon  being  asked  if  he  had  caught 
anything,  he  replied  that  "  he  had  not,  nor  had 
he  even  had   a  bite."      Upon    being  thereupon 
told  that  he  must  be  searched,  he  then  admitted 
that  he  had  got  some  fish,  and  eventually  three  or 
four  freshwater  fish  were  produced  out  of   his 
'  pockets.    In  my  opinion,  this  afforded  very  good 
evidence  for  a  jury  of    the  fact  of   his  naviiig 
"  caught "  the  fish  in  question,  and,  as  the  job- 
tices  were  here  judges  of  fact,  it  was  evidence 
upon  which,  in  the  absence  of  anv  explanation  on 
the  respondent's  part  as  to  how  he  became  possessed 
of  the  fish  (and  no  such  explanation  was  offered 
or  attempted  to  be  given  by  him),  the  justices,  I 
think,  ought  to  have  held    that   the    charge  of 
"  catching  fish  "  was  proved.     If  this  were  not 
so,  it  would  be  next  almost  to  an  impossibility 
ever  to  bring  home  a  charge  of  that  Idiid  to  any 
person,  and,  before  proceedings  could  be  taken 
under  the  statute  against  an  o&nder,  it  would  be 
necessary  that  some  one  should  stand  all  day  by 
the  river  side  and  watch  until  he  should  see  the 
fisherman  actually  "  catch  "  the  fish,  pull  it  oat 
of  the  water,  and  bring  it  to  land.    With  respect 
to  the  second  question  submitted  to  us,  there  is, 
I  think,  a  little  more  difficulty,  arising  from  a 
doubt  that  there  may  be  as  to  the  precise  sense 
in  which  the  word  "  occupier  "  was  used,  and  was 
understoo<1   by  the  justices  to  be  used,  in  the 
present  case.    Undoubtedly  an  "  occupier  "  may 
DC,  and  not  unfrequontly  is,  the  **  owner  "  of  the 
land  which  he  occupies;   but,  bearing  in  mind 
the  section  of  the  Act  of  Parliament  to  which  the 
learned  counsel  for  the  appellant  called  our  atten* 
tion,  in  which  the  terms  "owner"  and  "coca- 
pier  "  are  clearly  defined  and  contradistinguished 
the  one  from  the  other,  it  may  very  reasonably,  I 
think,  be  assumed  that  the  justices,  in  using  the 
word  **  occupier  "  as  they  have  done  in  the  pre- 
sent case,  used  it  as  meaning  and  as  implying  that 
the  person  who  gave  the  leave  was  the  "oooa- 
pier^'  in  the  sense  of  being  the  tenant,  and  not 
the   '! owner"  of  the  land  in  question.     TbtX, 
however,  is  a  matter  of  &ct  which  can  easily  be 
ascertained  by  the  justices,  and  the  case  must  be 
remitted  to.them  for  the  purpose  of  their  hearing 
evidence    upon    that   point,    and   Uien    finding 
whether   the    "occupier"    here    was    also  the 
"  owner,"  of  the  land  or  not.    The  opinion  of  the 
court  upon  the  two  questions  submitted  to  them 
is,  as  to  the  first,  that  there  was  good  and  snffi- 
cienc  evidence  to  support  a  conviction  of  the 
respondent  of  having  "  caught "  the  fish  in  qaee- 
tion;   and,  with  regard  to  the  second  qaestioD, 
that,  if  the  justices  should  find*  on  hearing  farther 
evidence  on  the  point,  that  the  "  occupier  "  who 

Skve  the  leave  to  fish  was  not  the  "  owner "  of 
e  land,  then  the  respond^it  did  not  come 
within  the  exemption  provided  by  daoae  (b)  to 
sub-sect.  3  of  sect.  11  of  the  statute. 

BowiN,  J. — ^I  am  of  the  same  opinion. 
Judgment  f(n'  appeUant  on  (he  first  auetii(m: 
eaee  remitted,  cm  above  menmoned,  on  ike 
second  question. 

Solicitor  for  the  appellant,  A.  B.  Steele,  agent 
for  Eddowes,  Derby. 
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Banbuet  Ukban  Sanitaet  Atjthobitt  v.  Fagb— Galloway  v,  Mabies. 

[Q.B.  Div. 

Monday,  Dec.  19, 1881. 

(Before  Gboyb,  Lofbs,  and  Bowen,  JJ.) 

Banbubt   TJeban    Sasiitaet   Atjthobitt    (apps.) 

V,  Page  (reap.)*  (a) 

Puhlie  HeaUh  Act  1875  (38  j-  89  Vid.  c  55),  $.  47 
— Nuisance — Keeping  swine  not  injurious  to 
heaUh. 

By  the  4t7th  section  of  the  Public  EedUh  Act  o/1875  .- 
"  Any  person  who  in  any  urban  district  (1)  heeps 
any  swine  or  pigsty e  in  any  dweUing'house^  or 
80  as  to  be  a  nuisance  to  any  person^  or,  Sfc, 
shaUyfor  every  such  offence,  be  liable  to  a  penalty 
not  exceeding  forty  shillings,  and  to  a  further 
penalty  not  exceeding  five  shillings  for  every 
day  during  which  the  offence  is  conHnued,  §cc,*' 

Heild,  that  it  was  st^fficient  to  create  an  offence 
toithin  the  meaning  of  the  section  if  the  keeping 
of  any  swine  caused  a  nuisance  in  the  ordinary 
sense  cf  the  word,  and  it  was  not  necessary  to 
prove  ihat  it  wets  also  injurious  to  health, 

Cass  stated  by  the  jastioes  for  the  boroagh  of 
Banbary  under  20  h  21  Yiot.  c.  43. 

The  material  part  of  the  oase  is  as  follows : 

On  the  21st  Sept.  1881  an  information  and 
oomplaint  was  preferred  by  the  Banbary  Local 
Board  of  Health,  in  the  counties  of  Oxford  and 
Northampton,  being  the  urban  sanitary  authority 
for  the  district  of  the  Banbury  Local  Board  of 
Health,  by  Thomas  Fain,  their  clerk,  against 
William  Page,  an  innkeeper  at  Banbury,  for  that 
he  did,  on  the  15th  day  of  August  last,  keep 
certain  swine — to  wit,  four  pigs,  contrary  to  the 
provisions  in  that  behalf  of  the  Public  Health  Act 
1875,  on  a  dunghill  at  and  in  the  premises  situate 
in  or  near  to  the  high  street  in  the  said  boroujo^h 
of  Banbury,  and  known  by  the  name  of  the  White 
Lion  Hotel  yard  and  premises,  within  the  district 
under  the  said  Act  of  the  said  urban  authority, 
the  said  swine  being  so  kept  so  as  to  be  a 
nuisance  to  one  Phillip  Tanner,  and  other  persons 
residing  in  the  immediate  neighbourhood  of  the 
said  premises. 

A  summons  was  duly  issued,  and  the  case  came 
on  for  hearing  before  the  justices  for  the  borough 
of  Banbury  on  the  26th  Sept.  1881. 

At  the  close  of  the  respondent's  case  the  soli- 
citor for  the  appellants  admitted  that  he  had  not 
proved  that  the  keeping  of  the  pigs  was  injurious 
to  health,  but  he  contended  that  such  proof  was 
not  necessary  if  a  nuisance  was  proved.  The 
respondent's  solicitor  contended  that  it  must  be 
proved  that  not  only  that  the  keeping  of  the  pigs 
was  a  nuisance,  but  such  a  nuisance  as  was  in- 
jurious to  health,  and  cited  the  case  of  the  Qreat 
Western  Railway  Company  v.  Bishop  (L.  Bep. 
7  Q.  B.  650 ;  26  L.  T.  Eep.  N.  S.  905). 

The  justices  dismissed  the  summons  with  costs. 

The  question  of  law  for  the  opinion  of  the  court 
is :  was  it  necessary  on  the  part  of  the  appellants 
to  prove  as  part  of  their  case,  not  only  that  a 
nuisance  was  caused  in  the  ordinary  sense  of  the 
word,  but  also  that  such  a  nuisance  was  injurious 
to  health. 

The  47th  section  of  the  Public  Health  Act  1875 
(38  &  39  Yict.  c  55)  so  far  as  is  material,  is  as 
follows : 

Any  person  who  in  any  urban  district : 
(1.)  Keeps  any  swine  or  pigslye  in  any  dwelUng-houfie, 
or  so  as  to  be  a  nuisance  to  any  person ;  or,  Ao., 

(a)  Bfporisd  1>7  H.  D.  BONunr,  Bsq^  Bairlstsr-at^Law. 


Shall  for  every  saoh  offence  be  liable  to  a  penalty-  not 
ezoeeding  forty  shillings,  and  to  a  further  penalty  not 
exceeding  five  shillings  for  every  day  dnring  which  the 
offence  is  oontinned,  and  the  urban  authority  shall  abate 
or  cause  to  be  abated  every  suoh  nuisanoe,  and  may 
recover  in  a  summary  manner  the  expenses  incurred  by 
them  in  so  doing  from  the  occupier  of  the  premises  on 
which  the  xnusanoe  exists. 

Jdf,  Q.C.  and  A.  Cflen  for  the  appellants.— The 
short  (question  in  this  oase  is  whether  a  piffstve 
which  IB  a  nuisanoe  in  tiie  ordinary  sense  of  the 
word,  but  yet  not  ixyurious  to  health,  is  a  nui- 
sance within  the  meaning  of  the  47th  section  of 
the  PubUo  Health  Act  of  1875  (38  &  89  Vict, 
c.  55).  In  this  section  the  offence  is  the  keeping 
of  swine  or  a  pigstye  in  any  dwelling-house,  or  so 
as  to  be  a  nuisanoe  to  any  person,  and  there  is  no 
mention  of  it  being  injurious  to  health.  In  the 
case  of  The  MaUon  Ifrban  8amia/ry  Authority 
(apps.)  Y.  Malton  Farmers  Manure  and  Trading 
Oompany  (resps.)  (40  L.  T.  Bep.  K.  S.  755),  which 
was  a  case  decided  upon  the  114th  section  of  the 
Public  Health  Act  which  relates  to  nuisances 
arising  from  carrying  on  offensive  trades,  it  was 
held  that  it  was  not  neoessary  in  order  to  bring  a 
nuisanoe  within  the  section  to  prove  an  injury  to 
health.  Hie  case  of  The  Qreat  Western  Bamay  v. 
Bishop  (L.  Bep.  7  Q.  B.  550;  26  L.  T.  Bep.  N.  S. 
906 ;  41  L.  J.  120,  M.  0.),  which  was  cited  before 
the  justices,  and  referred  to  in  the  stated  oase, 
was  not  upon  the  Public  Health  Act  of  1875, 
but  on  18  &  19  Yict  o.  121,  and  by  the  8th  sec- 
tion of  that  Act  the  word  nuisanoe  is  defined 
to  be  suoh  a  state  as  would  be  ii^urious  to  health. 
But  in  ^e  present  oase  the  offence  is  complete  if 
the  nuisance  exists  without  beine  injarious  to 
health,  and  the  justices  ought  to  niave  oonvioted 
the  respondent. 

Ko  one  appeared  on  behalf  of  the  respon- 
dent. 

By  the  Goxtbi. — The  47th  section  is  a  specific 
provision  to  prevent  the  keeping  of  any  swme  or 
pigstye  in  any  dwelling-house,  or  so  as  to  be 
a  nuisanoe  to  any  person,  in  the  ordinary  legal 
sense  of  the  word,  and  it  was  not  neoessary  for  the 
appellants  to  prove  also  that  it  was  injurious  to 
healUi.    Our  decision,  therefore,  must  be  for  the 

appellants.  ^^^^  remitted  accordingly. 

Solicitors  for  tho  appellants,  Macheson,  Ta^r, 
and  Amotddf  agents  for  KUby  and  Mace,  Ban* 
bury.  ^^_^____ 

Wednesday,  Nov.  30,  1881. 
(Before  Gbovs  and  Lopbs,  JJ.) 
Galloway  (app.)  v,  Mabies  (resp.).  (a) 

APPEAL  PBOK  DTPEBIOE  OOUBT. 

Betting  on  horse  races — "Box*'  on  ground  on  a 
racecourse — "  Rouse,  oMce,  room,  or  other  place  " 
— Meaning  of  "place  — Fixed  cvnd  ascertained 
spot—Betting  Houses  Act  (16  ^  17  Vict.  o.  119), 
ss.  1  and  3 — Information  under  sect.  1. 

By  sect.  1  of  the  Betting  Houses  Act  (16  ^  17 
Vict,  e,  119),  it  is  enacted  thcU  "  no  houest  office, 
room,  or  other  place  shall  be  opened,  kept,  or 
used  for  the  purpose  of  the  oumer,  occupier,  or 
keeper  ihereof  ....  betUng  with  persons  resort" 
ing  thereto  .  ...  on  amy  event  or  contingency 
of  or  relating  to  any  horse  race;  "  and  by  secL  3, 
a  pencdty  is  imposed  upon  the  oumer  or  occupier 

(a)  Beported  by  Hinbt  Lvtoh,  EsQh  Biniiter«^Law. 
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Gallowat  (app.)  V,  Mabies  (reap.). 
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of  any  "  houae,  office,  room,  or  other  ploGS,"  who  * 
shall   open,    keep,   or  use  the  same  for  sttch 
purposes. 

At  a  race  meeting  in  a  private  park,  to  which  the 
puhlic  were  admitted  on  pa/yment  of  a  smaU  sum 
as  entrance  money,  the  respondent  and  one  B. 
were  together  during  the  races  within  a  railed 
inchstbre  called  **  the  Bing,^'  adjoining  the  grand 
stand,  and  whilst  there,  8,  stood  upon  a  smaU 
wooden  box  placed  on,  Jmt  not  attached  to,  the 
ground  within  the  ring,  and  there  he  and  the 
rfrSpondent  standing  and  acting  in  company 
together  were  caUing  out  and  offering  to  make  and 
did  make  ready-money  bets  with  other  persons 
on  some  of  the  races,  8,  receiving  the  money  for 
bets  made  and  respondent  booking  the  sums,  and 
both  of  them  remaining  together  at  the  same  spot 
within  the  ring  dwring  the  races. 

An  information  against  the  respondent,  under 
sect.  1  of  the  above-mentioned  Act,  for  unloMfuUy 
using  a  certain  "  place  ^*  for  the  purpose  of 
belt^g  with  per,ofJre,orti4  thereto  i^ceriad 
events,  ^c,  of  and  relating  to  horse  ra^s,  was 
dismissed  by  the  justices  on  the  ground  that 
neither  the  incLosure  nor  the  "  box  "  was  or  con- 
stituted  a  "place"  within  the  meaning  of  the 
Act ;  but,  on  appeal  to  the  Queen^s  Bench  Divi' 
sion,  it  was 

Held,  by  drove  and  Lopes,  JJ.  (reversing  the  deci- 
sion of  the  justices)  that  the  "  box,**  by  being 
placed  and  remaining  on  one  spot  during  the 
races,  and  to  which  persons  were  attracted  b-y  the 
caiUna  out  or  oral  advertisements  of  the  respon- 
dent,  became  a  "faed  and  ascertaitied  spot  **  to 
which  persons  could  resort  for  the  purpose  of 
betting,  and  was  therefore  a  **  place  '*  within  the 
meanir^  of  sects.  1  ana  8  of  the  Act. 

Cass  stated  by  jnatioee,  at  the  request  of  the  appel* 
lant,  under  20  &  21  Yiot  o.  48  : 

1.  Upon  the  hearing  on  the  19th  July  1881  of 
an  information  preferred  by  the  appellant  against 
the  respondent  nnder  sect.  1  of  tne  16  &  J  7  Yict. 
c.  119,  for  that  the  respondent,  on  the  18th  April 
1881,  at  the  parish  of  Sutton  Goldfield,  within  the 
royal  town  manor  and  lordship  of  Sutton  Gold- 
field,  in  the  county  of  Warwick,  then  being  a 
person  using  a  certain  place  in  Four  Oaks  Park, 
there  situate,  did  unlawfully  use  the  said  place 
for  the  purpose  of  betting  with  persons  resorting 
thereto  upon  certain  events  and  contingencies  of 
and  relating  to  horse  races,  we  dismissed  the  said 
information. 

2.  The  following  facts  were  either  proyed  before 
us  or  admitted  by  both  parties : 

3.  That  on  the  18th  April  last  a  race  meeting 
was  held  in  Four  Oaks  Park,  which  is  a  private 

fark  belonging  to  the  Four  Oaks  Park  Company 
limited,  admission  thereto  being  by  payment. 

4.  That  the  repondent  and  a  person  named 
John  Schuster  paid  for  admission  to  the  said 
park  and  to  the  grand  stand  in  the  park,  and 
during  the  races  were  in  a  railed  inolosure 
attached  to  the  said  stand,  which  inclosnre  is 
open  to  persons  admitted  to  the  grand  standi  and 
is  commonly  called  and  known  as  the  Bing. 

5.  Whilst  in  the  inolosure  Schuster  stood 
upon  a  small  wooden  box,  which  was  not  in  any 
way  attached  to  the  ground,  and  he  and  the 
respondent,  who  were  in  company  and  acted 
together,  were  calling  out  in  the  said  inclosnre 
and  were  offering  to  make,  and  they  made,  ready- 


money  bets  with  other  persons  on  some  of  the 
said  races.  Schuster  received  the  money  for  the 
bets  made,  and  the  respondent  booked  the  same. 
They  stood  together  in  one  plaoe  within  the  in- 
olosure during  the  races. 

6.  It  was  contended  on  behalf  of  the  respon- 
dent that  the  inclosnre  attached  to  the  said 
grand  stand  was  not  a  "  place  "  within  the  mean- 
mg  of  the  Act  of  Parliament,  16  &  17  Vict.  c.  119, 
s.  1,  and  also  that  the  box  used  by  the  respondent 
did  not  constitute  a  "  place  "  within  the  meaning 
of  the  said  Act,  and  the  case  of  Bowes  y.  FenvnA 
(ubi  infra)  was  cited  in  support  of  this  conten- 
tion. 

7.  It  was  contended  on  behalf  of  the  appellant 
that  the  said  inclosnre  attached  to  the  said  grand 
stand  was  a  "  place  "  within  the  meaning  of  the 
said  Act  of  Parliament,  and  that  the  box  used  by 
the  respondent  did  constitute  a  "  place  "  within 
the  meaning  of  the  said  Act. 

8.  We,  however,  being  of  opinion  that  the  said 
inclosnre  was  not  a  "  place  "  within  the  meaning 
of  the  said  Act,  and  that  the  said  box  did  not  con- 
stitute sctoh  a  "  place,"  dismissed  the  said  infor- 
mation. 

9.  We  now  submit  for  the  oonsidAration  of  the 
court  whether  the  said  inclosnre  was  a  "place" 
witUn  the  meaning  of  the  said  Act,  and  whether 
the  box  so  used  by  him  did  constitute  such  a 
"  place,"  and  also  what  should  be  done  therein. 

Bosanquet,  for  the  appellant,  contended  that, 
although  it  could  not  be  said  that  the  respondent 
in  this  case  was  the  occupier  of  the  entire  in- 
closnre or  "  ring,"  by  using  the  **  box "  on  the 
ground  within  the  "  rinff "  in  the  manner 
described  in  the  case,  he  liad  brought  himself 
within  the  penal  provisions  and  the  meaning  of 
the  Act  of  Parliament  by  having  and  using  a 
fixed  and  ascertained  ''place"  or  spot  to  which 
the  public  could,  and  as  it  was  found  did,  "  resort 
for  the  purpose  of  betting."  [Gkove,  J.— Do  you 
say  that  the  Legislature  oontem^ted  a  thing  like 
this  loose  box  l^ing  a  place  P  The  object  of  the 
statute  was  to  put  down  betting-housed.]  No 
doubt  the  intention  was  not  to  interfere  with 
private  betting,  but  co  prevent  public  betting  in 
places  of  public  resort.  The  case  of  Boufes  v. 
Fenwick  (80  L.  T.  Bep.  N.  S.  524 ;  L.  Bep.  9  0.  F. 
339 ;  43  L.  J.  107,  M.  0.)  was  very  similar  to  the 
present  case,  the  difference  beine  that  there  the 
respondent  stood  on  a  stool  un&r  a  large  open 
umbrella  stuck  in  the  ground  by  a  spiked  handle, 
and  having  his  name  and  adc&ess  painted  on  it. 
The  Court  of  Common  Pleas  there  held  that  the 
stool  and  umbrella  constituted  a  "place,"  an 
ascertained  and  fixed  spot  indicating  the  purpose 
for  which  the  respondent  was  using  it.  The 
"  umbrella  "  was  gone  in  the  present  case,  but  the 
stool  or  box  remained.  The  principle  was  the 
same  in  both  cases.  Fixity  by  beuig  attached  to  the 
soil  was  not  necessary ;  it  was  sufficient  to  bring 
the  case  within  the  statute  that  there  should  be  a 
defined  and  recognisable  spot.  It  was  of  course 
to  a  certain  extent,  a  question  of  degree^  By 
standing  either  on  a  stool  or  a  "  box,"  and  ceiling 
out  and  offering  to  make  bets,  a  man  made  him- 
self conspicuous  and  attracted  persons  to  the 
"place"  where  he  was  standing.  The  "place" 
need  not  either  be  a  "  house,  office,  or  room,*'  or 
anything  ejusdem  generis,  in  the  sense  of  its  being 
a  Duildmg.    In  Saigh  t.  The  T<wm  OouneU  of 
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Shefidd  (81  L.  T.  Bep.  N.  S.  536 ;  L.  Bep.  10 
Q.  B.  102 ;  U  L.  J.  17,  M.  0.)  a  "  cricket  ground,'* 
and  in  Eagtvjood  v.  Miller  (30  L.  T.  Bep.  N.  S. 
716 ;  L.  Bep.  9  Q.  B.  440 ;  43  L.  J.  139,  M.  C.)  a 
"  pigeon'shooting  ground,"  though  neither  of 
such  places  could  be  said  to  be  ejusdem  generis 
with  "  house,"  &c.,  in  the  strict  sense  referred  to, 
were  held  each  of  them  to  be  a  ''  place  "  within 
the  Act.  A  man  walking  about  and  betting 
with  anyone  he  met  might  not  be  using  a 
"  fixed  and  ascertained  place,"  but,  if  he  had  a 
oart  like  a  "  cheap  Jack  "  at  a  fair,  and  used  it 
for  betting  purposes  in  the  same  manner  as  the 
respondent  used  the  "  box  "  here,  he  would  fall 
witnin  the  statute.  The  same  purposes  have  been 
achieved  in  this  case  by  the  use  of  the  "  box."  He 
cited  also 

SJtaw  Y.  Morley,  19  L.  T.  Bep.  N.  S.  15 ;  L.  Bep.  3 

Ex.  187 ;  37  L.  J.  105,  M.  C. ; 
Doggett  ▼.  Cattenw  (in  the  Ex.  Chamber,  on  appeal 

from  the  C.  P.),  12  L.  T.  Bep.  N.  S.  856 ;  84  L.  J. 

159,  C.  P. ;  11  Jnr.  N.  S.  243. 

The  respondent  did  not  appear  either  by  counsel 
or  in  person. 

GfiovB,  J. — I  am  of  opinion  that  the  decision  of 
the  magistrates  in  this  case  cannot  be  upheld. 
The  respondent  was  charged  before  them  with 
being  a  person  unlawfully  using  a  certain  "  place  " 
for  the  purpose  of  betting  with  persons  resorting 
thereto  upon  certain  events  and  contingencies  of 
and  relatmg  to  horse  races;  and,  the  justices 
being  of  opinion,  on  the  facts  of  the  case,  that 
neither  the  inclosure  or  "ring,"  or  the  "box" 
mentioned  and  referred  to  in  the  case,  constituted 
a  *'  place  "  within  the  meaning  of  the  words  "  other 
place  "  in  sect  1  of  the  Betting  Houses  Act  (16  & 
17  Yict.  0.  119),  and  that,  therefore,  the  respon- 
dent had  not  used  a  "  house,  office,  room,  or  other 
place,"  for  the  purpose  of  betting  within  the 
meaning  of  that  statute,  accordingly  dismissed 
the  information.  The  questions  which  they  now 
submit  to  us  for  our  answer  are,  whether  that 
decision  of  theirs  was  right,  and  also  what  should  be 
done  in  the  matter.  W  hat  we  really  have  to  decide 
is,  whether,  upon  the  facts  as  found  in  the  case, 
the  respondent  did,  or  did  not,  use  a  "  place  "  for 
the  purpose  of  betting  with  persons  resorting 
thereto,  within  the  meaning  of  the  statute  in 
question.  The  fiiustn  as  found  are,  that,  on  a  race- 
course in  a  private  park,  to  which  the  public  were 
admitted  on  payment  of  a  small  sum  as  entrance 
money,  there  was  a  grand  stand,  attached  to 
which  a  limited  portion  of  the  ground  of 
the  park  was  railed  off  as  an  inclosure,  called 
and  known  as  "the  ring,"  which  was  open  to 
persons  admitted  to  the  grand  stand.  Within 
this  ring  the  respondent  and  another  man 
named  Schuster  were  acting  in  company  together 
during  the  races,  Schuster  standing  upon  a  smsJl 
wooden  box  placed  upon  but  not  in  any  way  at- 
tached to  the  ground ;  and  both  he  and  the  respon- 
dent being  in  company  and  acting  together,  were 
calling  out  and  offering  to  make,  and  they  did 
make,  ready-money  bets  with  other  persons  on 
some  of  the  races,  the  man  Schuster  receiving 
the  money  and  the  respondent  entering  the  trans- 
actions in  a  book.  It  is  found  that  they  stood 
together  in  one  place  during  the  races.  The  facts 
then  being  that  both  were  together  on  one  spot 
in  the  ring,  one  of  them  Btan£ng  on  the  box  on 
the  ground  at  that  spot,  the  question  is,  does  that 


constitute  a  "  place "  within  this  Act  of  Parlia- 
ment^ Now,  the  Act,  after  reciting  in  the 
preamble  that  a  kind  of  gaming  had  of  late 
sprung  up  tending  to  injure  and  demoralise 
improvident  pers6ns  by  the  opening  of  places 
called  betting  houses  or  offices,  and  the  receiv- 
ing of  money  in  advance  by  the  owners  ur 
occupiers  of  such  houses  or  offices  on  their  pro- 
mises to  pay  money  on  events  of  horse  races,  &c., 
proceeds  to  enact,  by  sect.  1,  that  "no  house, 
office,  room,  or  other  place  shall  be  opened,  kept, 
or  used  for  the  purpose  of  the  owner,  occupier,  or 
keeper,  or  person  using  the  same,  or  of  any  person 
having  the  care  or  management,  or  in  any  manner 
conducting  the  business  thereof,  betting  with 
pereone  reaorting  thereto  "  (these  last  four  words,  to 
my  mind,  not  being  wholly  unimportant),  "  or  for 
the  purpose  of  any  money  ....  being  received 
by  or  on  behalf  of  such  owner  or  occupier  .... 
on  or  for  the  consideration  of  any  ....  promise  or 
agreement,  express  or  implied,  to  pay  or  give 
thereafter  any  money  ....  on  any  event  or 
continffency  relating  to  any  horse  race,"  &c. 
Then,  by  sect.  3,  in  which  similar  words  are  used, 
a  penalty  is  imposed  on  any  owner  or  occupier  of 
any  house,  office,  room,  or  other  flace,  who  shall 
open,  keep,  or  use  the  same  for  tne  thereinbefore 
mentioned  purposes  or  either  of  them.  We  have 
then  to  say,  in  answer  to  the  question  put 
to  us  by  the  magistrates,  whether  upon  the 
facts  found  in  the  case  the  respondent  did  or  did 
not  use  a  "  place "  for  the  purpose  of  betting 
within  the  prohibition  and  meaning  of  this  Act  of 
Parliament.  I  am  of  opinion  that  he  did.  It  is  very 
unfortunate  and  very  greatly  to  be  regretted  that 
we  have  not  had  the  benefit  of  hearing  any  argu- 
ment on  behfJf  of  the  respondent.  Had  any 
learned  counsel  been  instructed  to  appear  on  the 
respondent's  behalf,  the  argument  wnich  he  would 
have  addressed  to  the  court  on  behalf  of  his  client 
would  no  doubt  have  been  that,  in  order  to  consti- 
tute anything  a  "  place  "  within  the  statute,  it 
must  be  a  "  place  "  ejusdem  generis  with  "  a  house, 
office,  or  room,"  and  that  a  "  box,"  such  as  tha*} 
described  in  this  case,  on  which  the  respondent's 
companion  stood,  being  a  small  bit  of  movable 
furniture,  and  not  fixed  to  the  soil,  could  not 
posflibly  be,  and  was  not,  such  a  "  place."  This 
doubtless  would  be  an  argument  carrying  much 
weight,  and  were  it  not  for  the  various  cases  that 
have  been  decided  on  this  point  I  might  have 
entertained  a  doubt  upon  it.  Not  one,  I  think,  of 
the  previous  cases  goes  quite  so  far  as  the  conten- 
tion on  the  part  of  the  appellant  in  the  present 
case  seeks  to  carry  it ;  but  in  many  of  them  the 
circumstances  are  very  similar.  Three  cases 
especially  have  been  cited  before  us  to-day,  viz., 
Bowes  V.  Fenwich  (30  L.  T.  Bep.  N.  S.  524 ;  L. 
Bep.  9  0.  P.  339 ;  43  L.  J.  107,  M.  0.) ;  Shaw  v. 
Motley  (19  L.  T.  Bep.  N.  S.  15;  L.  Bep.  3  Ex.  137 ; 
37  L.  J.  105,  M.  0.),  and  Haigh  v.  The  Town  Oonncil 
of  Sheffield  (31  L.  T.  Bep.  N.  S.  536 ;  L.  Bep.  10 
Q.  B.  102 ;  44  L.  J.  17,  M.  0.,  and  333,  Q.  B.),  all  of 
which  have  an  important  bearing  on  the  case  now 
before  us.  In  the  first  of  these  cases  (Bowes  v. 
Fenwich)  the  alleged  offender  took  up  a  position 
on  a  racecourse,  standing  upon  a  low  stool,  having 
a  large  umbrella  capable  of  covering  several 
persons  fixed  over  his  head  by  means  of  a  large 
jointed  stick,  with  a  spike  at  the  end  which  was 
inserted  into  the  ground.  This  umbrella  was  kept 
open  irrespective  of  the  weatheri  and  on  the  out- 
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side  of  it  was  painted  the  appellant  Bowes'  name 
and  address  in  large  letters,  and  an  annonncement 
to  the  effect  that  "  We  pay  all  bets  first  past  the 
posts."  There  was  in  that  case  f^  temporary  cover- 
ing, and  the  appellant  there  advertised  himself 
partly  by  written  or  printed  advertisement,  as 
before  mentioned,  and  partly  by  oral  advertise- 
ment, or  calling  oat  to  the  surrounding  crowd. 
The  particular  method  of  advertising  has  not, 
however,  I  think,  much  to  do  with  the  question 
of  *'  place."  But  in  Bowes  v.  Fenvoick  there  was 
besides  the  stool  the  large  umbrella  fixed  with  the 
spiked  handle  into  the  ground.  The  judgment  of 
the  Court  of  Common  rleas  in  that  case  seems 
to  rest  both  upon  the  umbrella  and  the  stool  in 
this  way :  not  that  the  umbrella  spiked  into  the 
ground  constituted  £xity  of  place  in  the 
sense  of  its  being  attached  to  the  soil,  but  that 
the  umbrella  and  the  stool  also  on  which  the  man 
stood  and  offered  bets  being  there  they  consti- 
tuted fixity  of  place  in  the  sense  of  its  being  a 
fixed  spot,  indicated  and  ascertainable  by  means 
of  the  stool  and  umbrella,  to  which  people  could 
and  did  resort  for  purposes  of  betting.  Lord 
Coleridge,  C.  J.,  in  his  judgment,  there  says  with 
reference  to  this  umbrella  and  stool :  "  It  was  not 
a  house  or  room.  It  might  perhaps  be  said  that 
it  was  an  office ;  I  do  not  give  an  opinion  on  that 
point,  because  I  am  certainly  of  opinion  that  it  was 
a  'place.'  It  was  an  ascertained  place  for  the 
umbrella  was  fixed.  ...  it  was  kept  up  wet  or 
dr^^  and  I  am  therefore  of  opinion  that  he  was 
using  a  '  place '  within  the  meaning  of  the  Act." 
The  question  is,  would  the  learned  judges  who 
decided  that  case  have  come  to  the  same  decision 
if  there  had  been  no  umbrella  in  the  caseP  I 
cannot  doubt  that  they  wouldihave  done  so,  because 
the  ground  of  their  decision  in  the  case  as  it 
stands  is  the  fixity  of  place ;  that  is  to  say,  its  being 
a  denoted  and  ascertained  place,  where  the  re- 
spondent carried  on  for  the  time  the  business  of 
betting,  and  where  people  might  resort  for  betting 
purposes.  In  the  case  of  m>av)  (app.)  v.  Morl&y 
(resp.)  (uhi  tup)  the  facts  were,  that  on  a  strip  of 
land,  part  of  a  racecourse,  and  adjoining  and  im- 
mediately outside  the  grand  stand  inclosure,  a  tem- 
porary wooden  structure  five  feet  high,  without  a 
roof  and  having  two  frontages,  was  erected,  iu 
which,  daring  the  races,  the  business  of  betting 
was  carried  on  as  follows :  outside  was  a  board, 
with  the  name  and  address  of  the  proprietor  of 
the  structure,  and  betting  lists  and  tne  names 
of  the  horses  and  the  odds  which  the  pro- 
prietor was  willing  to  bet,  and  inside  were 
desks  facing  to  each  frontage,  at  which  the  defen- 
dants or  their  clerks  sat  and  made  bets  which  they 
then  and  there  recorded  in  books  which  they  had 
there  open  before  them.  The  Court  of  Exchequer 
(Kelly,  O.B.,  Martin  and  Pigott,  BB.)  held  that 
this  structure,  though  it  had  no  roof,  was  an 
"office  or  place"  within  the  meaning  of  the 
statute,  and  that  the  appellant  therefore  was  pro- 
perly convicted  of  an  offence  under  sect.  3  of  the 
Act.  In  his  judgment  in  that  case  Kelly,  C.B.  said : 
"  If  this  structure  be  not  an  '  office  or  '  place' 
used  for  betting  purposes,  then  this  Act  of  Parlia- 
ment is  of  no  effect  and  powerlels.  It  would  only 
be  for  the  court  to  adopt  the  contention  of  the 
appellant,  and  to  decide  that  this  structure  was 
not  within  the  Act,  in  order  to  enable  any  and 
everybody,  who  might  be  inclined  hereafter  to 
set  the  statute  at  defiance,  to  erect  similar  struc- 


tures in  any  part  of  the  kingdom,  and  carry  on 
similar  proceedings  within  them  with  perfect 
impunity.  It  makes  no  matter  whatever,  in  my 
opinion,  whether  the  structure  had  or  had  not  got 
a  roof  upon  it,  or  whether  or  not  it  was  fiistened 
to  the  ground  by  any  means,  or  was  movable.  It 
dearly  was  a  structure,  a  building,  an  '  office^'  a 
'place,'  within  which  the  business  of  betting 
could  be,  was  intended  to  be,  and  in  fact  was  con- 
ducted and  carried  on,  and  clearly  therefore  was 
an  '  office'  or '  place'  within  the  meaning  of  those 
words  in  the  statute."  In  DoggeU  v.  Oattenu  (12 
L.  T.  Rep.  N.  S.  355 ;  34  L.  J.'  169,  C.  P. ;  11  Jor. 
N.  S.  243,  C.  B.),  on  appeal  from  the  decision 
of  the  Court  of  Common  Pleas,  the  Court  of 
Exchequer  Chamber  (reversing  the  decision  of 
the  Common  Pleas),  held  that  the  ground  onder- 
neath  a  tree  in  Hyde-park  was  not  a  "place" 
within  the  meaning  of  sect.  1  of  the  statatiB,  and 
therefore  sect.  5  of  the  Act  did  not  entitle  the 
plaintiff  to  recover  back  the  deposit  paid  by  him 
to  the  defendant  upon  a  bet  made  by  the  plaintiff 
with  the  defendant,  a  betting  agent  and  book- 
maker, who  was  in  the  habit  of  standing  nnder  a 
tree  in  the  park  and  there  making  bets  on  horse 
races  and  receiving  deposits.  The  Court  of 
Common  Pleas  having  held  that  the  defendant 
there  had  brought  himself  within  the  meaning 
and  object  of  the  Act  c^uite  as  much  as  if  he 
had  carried  on  his  betting  transactions  within 
a  room  or  booth,  their  ruling  was  upset  by  the 
Excheqaer  Chamber  as  I  have  just  mentioned, 
but  not  on  the  ground  of  fixity  of  place ;  and  that 
I  think  distinguishes  that  case  from  the  three 
other  cases  to  which  I  have  already  alladed 
Indeed,  I  think  that  the  decision  of  the  Exohequer 
Chamber  in  Doggett  v.  Oatteme  tends  rather  to 
confirm  the  view  which  my  brother  Lopes  and  I 
have  taken  of  the  present  case.  Pollock,  G.B., 
in  giving  judgment  in  that  case  for  the  reversal 
of  the  decision  of  the  Common  Pleas,  said  he  solar 
agreed  with  the  decision  of  the  courts  below  as  to 
think  that  an  open  place  without  any  "boose, 
office,  or  room  "  might  be  a  "  place  "  within  the 
statute,  but  he  thought  that  it  must  be  a  place 
capable  of  having  an  owner  or  occupier,  which  was 
not  the  case  there.  Bramwell,  B.  agreed  that  the 
decision  must  be  reversed,  but  was  unwilling  to 
reverse  it  on  the  ground  put  by  Pollock,  G.B.; 
that  to  come  within  sect.  4  or  5  of  the  statute,  a 
person  must  necessarily  be  an  owner  or  oooupier 
of  the  place.  Two  other  judges  (Channell,  B.  and 
Blackburn,  J.)  concurred,  for  the  reasons  given 
by  Pollock,  C.B.,  and  two  others  (Mellor,  J.  and 
Pigott,  B.)  for  the  reasons  given  by  Bramwell,  B. 
Now  I  think  that  in  the  present  case  there  was, 
in  the  words  of  Pollock,  C.B.,  "  a  place  capable  of 
having  an  owner  or  occupier."  The  last  of  the 
three  cases  to  which  I  alluded  is  that  of  Haigh 
(app.)  V.  The  Toion  OounoU  of  8hegiM  (resps.) 
(ubi  sup.),  in  which  it  was  held  by  the  Court  of 
Queen's  Bench  (Blackburn,  MeUor,  and  Lush,  JJ./ 
that  an  inclosed  piece  of  ground,  used  for  crioket, 
foot  racing,  and  other  games  and  sports,  was  a 
"place"  within  sect.  3  of  the  Act.  All  these 
cases,  including  that  of  DoggeU  ▼.  OaUeme,  in 
the  Exchequer  Chamber,  go  to  show  that,  to  con- 
stitute a  "  place "  within  the  statute,  it  must  be 
some  "  fixea  and  ascertained "  spot  oooupied  so 
far  permanently  by  a  person  indioating  what  the 
business  is  that  he  intends  to  carry  on  there,  that 
the  public  may  see  and  know  that  there  is  a 


MAGISTRATES'  OASES. 


675 


Q:B.  Div.] 


Bso.  V.  Paget. 


[Q.B.  Div. 


definite  and  reoognised  spot  to  which  any  one 
desirona  of  so  doing  may  resort  for  the  purpose  of 
betting.  There  was,  I  think,  in  the  present  oase 
a  definite,  fixed,  and  ascertained  spot  having  upon 
it  a  '*boz"  used  by  the  respondent  for  betting 
purposes,  and  orally  annonnoed  and  adyertised 
to  the  pnblio,  who  would  thereby  be  attracted  to 
the  spot,  and  induced  to  bet.  Seeing,  therefore, 
that  the  object  and  aim  of  the  Act  was  to  prevent 
persons  from  having  or  keeping  a  place  of  this 
kind  to  which  the  public  might  be  induced  to 
resort  for  the  purpose  of  betting,  I  am  clearly  of 
opinion  that  this  case  comes  not  only  within  the 
scope  and  intention,  but  also  within  the  very 
words  of  the  statute,  and  that  our  judgment 
should  therefore  be  for  the  appellant. 

Lopes,  J. — I  have  had  considerable  doubt  during 
the  eourse  of  the  argument  in  this  oase,  or  I 
should  have  been  content  simply  to  say  that  I 
concurred  with  my  brother  Grove  in  thinking 
that  our  judgment  must  be  for  the  appellant. 
The  question  which  the  magistrates  have  pre- 
sented to  us  for  our  decision  is,  whether  the  small 
wooden  box  which,  it  is  stated  in  the  case,  was 
placed  on  but  not  attached  to  the  ground  in  a  race- 
oourse  ring,  and  on  which  box  the  respondent  or 
his  companion  stood  offering  to  make  and  making 
bets  witii  any  of  the  public  standing  around,  is  or 
is  not  a  "  place  "  within  the  meaning  of  sect.  1  of 
the  statute  in  question,  which  was  passed  with  the 
object  and  intention  of  suppressing  netting  houses. 
Now,  sect.  3,  which  uses  precisely  similar  language 
to  sect.  1,  imposes  a  penalty  on  "  any  person  who, 
being  the  owner  or  occupier  of  any  house,  office, 
room,  or  other  place,  shall  open,  keep,  or  use  the 
same  for  the  purpose  of  betting,"  &c. ;  and  although 
I  must  confess  that  I  have  had  some  hesitation  in 
the  matter  on  the  present  occasion,  I  have  no 
doubt  that  the  present  case  is  one  within  the 
mischief  intended  to  be  struck  at  by  the  statute, 
and  that,  if  the  respondent  were  to  succeed  here, 
it  would  be  an  undoubted  evasion  of  the  spirit 
and  intention  of  the  Act.  The  difficulty,  however, 
which  beset  me  at  one  part  of  the  argument 
arose  firom  the  words  "house,  office,  room,  or 
other  place,"  as  I  doubted  whether,  as  at  first 
sight  it  might  well  seem  to  be,  the  words  "  other 
place  "  were  not  intended  to  be,  and  must  not  be, 
construed  as  meaning  some  place  ejusdem  generis 
with  the  specified  places  which  precede  it,  viz., 
''house,  office,  room."  The  argument  of  Mr. 
Bosanquet,  however,  and  a  consideration  of  the 
cases  which  were  cited  and  so  fully  discussed  in 
the  course  of  the  case,  and  several  of  them,  espe- 
cially by  my  brother  Grove  in  the  judgment  which 
he  has  just  pronounced,  have  removed  the  doubt 
and  difficulty  which  I  felt.  From  some  of  these 
cases  it  appears  that  a  "  cricket  ground  "  and  a 
"  pigeon-shooting  j^und  "  have  each  been  held  to 
be  a  "  place  "  within  this  same  Aet  of  Parliament. 
I  certainly  had  a  further  difficulty  with  respect  to 
the  box  in  the  present  case ;  and  I  must  say  that, 
in  the  absence  of  any  authority  on  the  point,  I 
should  not  have  thought  that  this  "  box  "  could 
be  a  "  place  "  within  the  statute ;  but  the  esse  of 
Bowes  V.  Fenwick,  which  goes  farther  than  any  of 
the  other  cases,  is  a  very  cogent  authority  to 
show  that  it  was,  and  indeed,  from  the  judgments 
of  Lush  and  Archibald,  JJ.  in  Eastwood  v. 
MiUar  (ubi  sup,),  and  of  Mellor  and  Lush,  JJ.  in 
Haigh  V.  The  Tovm  CoimcU  of  ShefHeld  (ubi  sUfp.), 
it  would  appear  that  in  the  opinion  of   those  . 


learned  judges  any  piece  of  ground,  whether  open 
or  covered  in,  or  whether  or  not  having  any  erec- 
tion on  it,  may,  if  taken  and  used  for  the  purpose 
of  betting,  be  a  "  place  "  within  this  statute.  I 
am  of  opinion,  therefore,  that  the  present  case 
comes  within  the  decisions  in  the  several  cases 
which  have  been  cited  and  refened  to,  and  that 
consequently  the  magistrates  were  wrong  in 
dismissing  the  information  against  the  respondent, 
and  that  our  judgment  must  be  in  favour  of  the 
appellant. 

Judgment  for  the  appellant,  reversing  the  deoi' 
sum  of  the  justices,  ufith  costs. 

Solicitors  for  the  appellant,  F.  Needham,  agent 
for  Dale  and  VacheU,  Birmingham. 


Dee.  14  and  20, 1881. 

(Before  Field  and  Gave,  J  J.) 

Beg.  V,  Paget,  (a) 

Summary  Jurisdiction  Act  1879 — BaUway  Clauses 
Oonsotidation  Act  1845 — Passenger  travelling 
without  payment  of  fare  with  intent  to  avoid 
panfment  of  fare — Penalty  —  Sum  of  money 
claimed  to  he  due — Forfeittire — Oivil  debt — 
DistresS'Warrant — Imprisonment — 8  Vict,  c,  20, 
ss,  103, 145, 146, 147—42  ^  43  Vid.  c.  49,  ss.  6, 
21,  35. 

The  penaUy  imposed  by  sect,  103  of  the  Baikoay 
Oiauses  Consolidation  Act  1845  is  imposed  in  a 
criminal  and  not  oivU  proceeding,  and  is  not  a 
"  civU  debt "  or  "  sum  of  money  claimed  to  be' 
due  and  recoverable  on  complaint  to  a  court  of 
summary  jurisdiction,**  and  so  within  sect,  6  of 
the  Summary  Jv/risdiction  Ad  1879 ;  and 
subject-  to  the  mode  of  recovery  provided  by 
sect.  35  of  the  same  Act.  Justices,  therefore, 
sitHng  in  petty  sessions  may  convict  for  the 
above  offence,  and  on  nonpayment  of  the  penalty 
issue  a  disiress^warrant  under  sect.  145  of  the 
Railway  Clauses  Consolidation  Act  1845,  and  in 
default  of  sufficient  distress  order  the  impriso)^ 
ment  of  the  convicted  person  under  sect,  147  of 
the  same  Act ;  but 

Qaa&re,  whether  they  should  issue  their  distress* 
wa/rrant  forthwith  on  nonpa/ym^nt. 

This  was  an  application  for  a  rule  calling  on 
John  Paget,  Esq.,  a  metropolitan  police  magistrate, 
to  show  cause  why  a  mandamus  commanding  him 
to  proceed  with  and  determine  the  matter  of  an 
information  or  complaint  of  J.  Gillingham  against 
T.  Glapham,  for  an  offence  against  sect.  103  of  the 
Railway  Glauses  Gonsolidation  Act  1845,  and  the 
application  of  the  said  J.  Gillingham  that  the 
matter  might  be  proceeded*  with  and  determined 
in  the  absence  of  the  said  T.  Glapham,  and  that 
any  penalty  or  forfeiture  to  be  imposed  on  con- 
viction may  be  enforced  in  default  of  payment  by 
distress  and  imprisonment  pursuant  to  the  same 
Act. 

The  facts  as  they  appeared  upon  affidavits 
shortly  were  as  follows : 

Application  was  made  on  the  22nd  Oct.  1881  to 
Mr.  jPaget,  one  of  the  metropolitan  police 
magistrates,  for  a  summons  against  one  Glapham 
for  travelling  on  the  Great  Western  Railway 
without  having  previously  paid  his  fare,  and  with 
intent  to  avoid  payment  thereof,  an  offence  under 
sect.  103  of  the  Railway  Glauses  Act  1845. 

ia)  Reported  by  W.  P.  EvsaSLSY,  Esq.,  Barrister-ftt-Law. 
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The  sammons  was  granted,  and  duly  served, 
bnt  Glapham  failed  to  appear;  thereupon  an 
application  was  made  to  the  magistrate  to  issue  a 
warrant  for  the  apprehension  of  Olapham,  under 
sect.  2  of  11  ^  12  Yict.  c.  43,  or  in  his  absence  to 
proceed  under  sects.  145  and  146  of  the  Bai]way 
Clauses  Act  1845  to  the  hearing  of  the  complaint 
and  conviction  of  the  defendant,  and,  if  necessary, 
to  issue  a  distress-warrant. 

The  magistrate  declined  to  do  so,  and  hold 
that  the  forfeiture  under  sect.  145  of  8  Yict.  o.  20, 
was  a  sum  of  money  recoverable  on  complaint, 
and  not  on  information,  and  was  a  civil  debt 
within  sect.  6  of  the  Summary  Jurisdiction  Act 
1879,  to  which  the  35th  section  of  the  same  Act 
applied,  and  so  prevented  him  from  issuing  the 
warrant  applied  for. 

Evidence  was  then  produced  in  the  absence  of 
Glapham,  which  satisfied  the  magistrate  that  the 
defendant  had  been  guilty  of  the  offence  charged 
against  him,  and  was  liable  to  forfeit  the  sum, 
not  exceeding  408.,  to  the  said  railway  company 
as  he  should  adjudge.  The  magistrate  would 
have  adjudged  the  defendant  to  pay  a  sum  of  409. 
and  costs  to  the  railway  company,  but  was  of 
opinion  that  he  had  not  either  the  jurindiction  to 
convict  the  defendant  or  issue  forthwith  the 
distress-warrant  as  applied  for. 

A  rule  nisi  for  a  mandamt^s  was  then  applied 
for  and  obtained. 

By  8  Yict.  o.  20,  s.  103 : 

If  any  person  travel  or  attempt  to  travel  in  any 
carriafire  of  the  company,  or  of  any  other  company  or 
partv  nsingf  the  railway,  without  having^  previonaly  paid 
his  fare,  and  with  intent  to  avoid  payment  thereof,  or  if 
any  person  having  paid  his  fare  for  a  certain  distance, 
knowing^ly  and  wilfnlly  proceed  beyond  snch  distance 
without  previonsly  paying  the  additional  fare  for  the 
additional  distance,  and  with  intent  to  avoid  payment 
thereof,  or  if  any  person  knowingly  and  wilfnlly  remse  or 
neglect,  on  arriving  at  the  point  to  which  he  has  paid 
his  fare,  to  anit  snch  carriage,  every  snch  person  snail 
for  every  sacn  offence  forfeit  to  the  company  a  sum  not 
exceeding  40f . 

By  sect.  145 : 

Every  penaltv  or  forfeiture  imposed  by  this  or  the 
special  Act,  or  dv  any  laws  made  in  pnrsance  thereof, 
the  recovery  of  which  is  not  otherwise  provided  for,  may 
be  recovered  b^  summary  proceeding  before  two  justices ; 
and  on  complamt  being  made  to  any  justice  he  shall  issue 
a  summons  requiring  the  party  complained  against  to 
appear  before  two  justices,  at  a  time  and  place  to  be 
named  in  such  summons,  and  upon  the  appearance  of 
the  party  compbined  against,  or,  in  his  absence,  after 
proof  of  due  service  of  such  summons,  it  shall  be  lawful 
for  any  two  justices  to  proceed  to  the  hearing  of  the 
complaint,  and  that  although  no  information  in  writing 
or  in  print  shall  have  been  exhibited  before  them ;  and 
upon  proof  of  the  offence,  either  by  the  confession  of  the 
part^  complained  against,  or  upon  the  oath  of  one 
credible  witness  or  more,  it  shall  be  lawful  for  such 
justices  to  convict  the  offender,  and  upon  such  con- 
viction to  adjudire  the  offender  to  pay  the  penalty  or 
forfeiture  adjudged,  as  well  as  such  costs  attending  the 
conviction  as  such  justices  shall  think  fit. 

By  sect.  146 : 

If  forthwith  upon  any  such  adjudication  as  aforesaid 
the  amount  of  the  penalty  or  forfeiture,  and  of  such 
costs  as  aforesaid,  be  not  paid,  the  amount  of  such 
pezu&lty  and  costs  shall  be  levied  by  distress ;  and  such 
justices,  or  either  of  them,  shall  issue  their  or  his  warrant 
of  distress  accordingly. 

By  sect.  147 : 

It  shaJl  be  lawful  for  any  sudh  jnstiee  to  order  any 
offender  so  convicted  as  aforesaid  to  be  detained  and 
kept  in  safe  custody  until  return  can  be  conveniently 


made  to  the  warrant  of  distress  to  be  issued  for  levying 
such  penalty  or  forfeiture  and  costs,  unless  the  offender 
give  sufficient  security,  by  way  of  recognisance  or  other- 
wise, to  the  satisfaction  of  we  justice  for  his  appear- 
ance before  him  on  the  day  of  such  return,  such 
day  not  being  more  than  eight  days  from  the  time 
of  taking  such  security ;  but  if  before  issuing  such 
warrant  of  distress  it  shall  appear  to  the  jostioe, 
by  the  admission  of  the  offender  or  otherwise,  thai 
no  sufficient  distress  can  be  had  within  the  joziBdio- 
tlon  of  such  justice  whereon  to  levy  such  penal^^  or  for- 
feiture and  costs,  he  may,  if  he  thinks  fit,  refrain  from 
issuing  such  warrant  of  distress ;  and  in  such  case,  or  if 
such  warrant  shall  have  been  issued,  and^  upon  the 
return  thereof  such  insufficiency  as  aforesaid  shall  be 
made  to  appear  to  the  justice,  then  such  justice  shall  hj 
warrant  cause  such  offender  to  be  committed  to  gau, 
there  to  remain,  without  bail,  for  any  term  not  exceeding 
three  months,  unless  such  penalty  or  forfeiture  and  coets 
be  sooner  paid  and  satisfied. 

By  42  <&;  43  Yiot.  c.  49,  s.  6  : 

Where  under  anv  Act,  whether  past  or  future,  a  sum 
of  money  claimed  to  be  due  is  recoverable  on  complaint 
to  a  court  of  summary  jurisdiction,  and  not  on  iniorma- 
tion,  such  sum  shall  be  deemed  to  be  a  oivil  debt,  and 
if  recovered  before  a  court  of  summary  jurisdiction  shall 
be  recovered  in  the  manner  in  which  a  sum  declared  bj 
this  Act  to  be  a  civil  debt  recoverable  summarily  is 
recoverable  under  this  Act,  and  not  otherwise ;  and  the 
parent  of  any  costs  ordered  to  be  paid  by  the  com- 
plainant or  defendant  in  the  case  of  any  suoih  complaint 
shall  be  enforced  in  like  manner  as  sndi  civil  debt,  and 
not  otherwise. 

By  sect.  21 : 

A  court  of  summary  jurisdiction  to  whom  application 
Is  made  eitner  to  Issue  a  warrant  nf  distress  for  any  sum 
adjudged  to  be  paid  by  a  conviction  or  order,  or  to  issue 
a  warrant  for  committing  to  prison  a  person  for  nonpay- 
ment of  a  sum  of  money  adjudged  to  be  paid  by  a  convie- 
tlon,  or  in  the  case  of  a  sum  not  a  civil  debt  by  an  order, 
or  for  default  of  sufficient  distress  to  satisfy  any  sndi 
sum,  may,  if  the  court  deem  it  expedient  so  to  do,  post- 
pone the  issue  of  such  warrant  until  sudh  time  and  on 
such  conditions,  if  any,  as  to  the  court  may  seem  just 

By  seet.  35 : 

Any  sum  declared  by  this  Act,  or  by  any  future  Act,  to 
be  a  dvil  debt  which  is  recoverable  summarily,  or  in 
respect  of  the  recovery  of  which  jurisdiction  is  given  hj 
sncui  Act  to  a  court  of  summary  jurisdiction,  shall  he 
deemed  to  be  a  sum  for  payment  of  which  a  court  of 
summary  jurisdiction  has  authority  by  law  to  make  an 
order  on  complaint  in  pursuance  of  tiie  Summary  Jurisdic- 
tion Acts,  provided  as  follows :  (1)  A  warrant  shall  not 
be  issued  for  apprehending  any  person  f ailinff  to  appear  to 
answer  any  such  complaint ;  and  (2)  An  order  made  by  a 
court  of  summary  jurisdiction  for  the  payment  of  any 
such  dvil  debt  as  aforesaid,  or  any  instalment  thereof, 
or  for  the  pavment  of  any  costs  in  the  matter  of  aliy  sock 
complaint,  whether  ordered  to  be  paid  by  the  oomplainant 
or  defendant,  shall  not,  in  default  of  distress,  or  other- 
wise, be  enforced  by  Imprisonment,  unless  it  be  proved  to 
the  satisfaction  of  sncn  court,  or  of  any  other  court  of 
summary  jurisdiction  for  the  same  county,  borough,  or 
place,  that  the  person  making  default  in  such  civil  debt, 
instalment,  or  costs,  either  has,  or  has  had  sinoe  the  date 
of  the  order,  the  means  to  pay  the  sum  in  respeet  of 
which  he  has  made  default,  and  has  refused  or  ne^eeted, 
or  refuses  and  ne^^ects,  to  pay  the  same ;  and  in  any  such 
case  the  court  shall  have  the  same  power  of  Imprisonment 
as  a  County  Court  would,  for  the  time  being,  have  under 
the  Debtors  Act  1869  for  default  of  payment,  if  such  debt 
had  been  recovered  in  that  court,  but  shall  not  have  any 
greater  power. 

Proof  of  the  means  of  the  person  making  such  default 
maybe  ^ven  in  such  a  manner  as  tiie  court  to  whMB 
application  is  made  for  the  commitment  to  prison  think 
just,  and  for  the  purposes  of  such  proof  the  person 
maldng  default  and  any  witnesses  may  be  sununonedand 
examined  on  oath  according  to  the  rules  for  the  time  haag 
under  this  Act  in  relation  to  the  summoning  and  exsmina- 
tion  of  witnesses,  or,  if  no  such  rules  are  m  force,  to  the 
rules  for  the  like  purpose  made  in  pursuance  of  the 
Employers  and  Workmen  Act  1875. 
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The  defendant  did  not  appear  to  show  oanse 
either  in  person  or  by  oonnsei. 

*  E.  fl[.  Wright  in  support  of  the  mle.— In 
Bnpporting  this  rale  I  am  asking  that  the  learned 
magistrate  shall  entertain  and  proceed  with  the 
oase  to  a  conviction,  in  the  absence  of  the  de- 
fendant, onder  the  Bailway  Glanses  Act  1846, 
which  he  refuses  to  do,  because  of  the  incidental 
consequences  of  the  distress,  which  he  thought 
would  be  contrary  to  the  Act  of  1879.  I  want  a 
conviction  under  sect.  145  of  the  Bailway  Glauses 
Act  1845.  The  short  question  is,  whether  the 
words  in  sect.  103  of  the  Bailway  Glauses  Act 
1845,  "Every  such  person  shall  for  eveiy  such 
offence  forfeit  to  the  company  a  sum,  &c." 
constitute  what  is  termed  a  "  civil  debt,"  and  so 
within  sect.  6  of  the  Act  42  <&;  43  Yict.  c.  49.  I 
submit  that  the  penalty  recoverable  is  not  a  civil 
debt ;  but  I  admit  that,  if  this  forfeiture  is  such 
civil  debt  within  the  meaning  of  the  6th  section 
of  the  Summary  Jurisdiction  Act,  the  magistrate 
was  right.  First,  it  is  not  a  "sum  of  money 
claimed  to  be  due;"  I  admit  it  is  a  "sum  of 
money,"  but  not  due  until  it  has  been  ascertained 
by  the  finding  of  a  magistrate,  and  not  merely  as 
a  debt,  if  ascertained,  but  by  a  process  of  con- 
viction. Beading  the  sections  of  the  Act  of  1845 
I  submit  that  it  is  tolerably  clear  that  the  pro- 
ceeding commenced  against  the  defendant  was 
criminal;  and  the  word  "conviction"  therein 
used  is  a  test  of  that  fact.  The  penalty  is  in- 
flicted after  the  conviction ;  and  that  renders  the 
proceeding  criminal ;  the  sentence  of  the  magi 
strate  is  a  conviction  and  not  an  order.  On  this 
point  I  cite 

MeUor  v.  Denham/i,  42  L.  T.  Bep.  N.S.  404;  5  Q.  B. 

IMv.467:  49  L.  J.  89,  M.  C. ; 
Beg,  V.  Whitchwrch,  7  Q.  B.  Div.  534. 

Next,  the  sum  to  be  recovered  is  not  "recoverable  on 
complaint "  within  the  meaning  of  sect.  6  of  the 
Summary  Jurisdiction  Act  1879 ;  it  is  recoverable 
"  on  complaint "  in  one  sense,  but  that  term  is  used 
very  loosely  in  this  Act ;  it  is  not  a  sum  of  money 
recoverable  on  complaint  and  not  on  information ; 
for  it  is  recoverable  on  information  ;  and,  therefore, 
whatever  mav  be  the  meaning  of  the  expression 
"  civil  debt  in  sect.  6,  it  is  not  a  civil  debt 
within  the  meaning  of  that  section.  The  dis- 
tinction between  orders  and  convictions  must  be 
borne  in  mind;  neither  must  the  criminality  or 
want  of  criminality  in  the  act  complained  or  in- 
formed against  be  left  out  of  consideration.  I 
say  that  on  the  face  of  it  sect.  6  was  intended  to 
apply  only  to  such  sums  of  money  as  under  the 
former  law  were  recoverable  under  orders  as  dis- 
tinguished from  convictions  ;  or,  in  other  words, 
the  proceedings  under  the  Summary  Jurisdiction 
Act  1879  for  "  civil  debts  "  refer  only  to  matters 
which  are  not  of  a  criminal  nature  at  all.  [Field, 
J. — As  soon  as  you  see  it  is  an  act  partaking  of 
a  criminal  nature,  the  old  legislation  remains.] 
Quite  so ;  that  is  m^  argument,  and  upon  these 
grounds  I  ask  for  this  rule  to  be  made  absolute. 

Ow,  adv,  wdt, 
Dec,  20. — ^The  jud^ment'of  the  court  was  delivered 
by  Field,  J. — ^This  is  in  substance  a  rale  calling 
upon  Mr.  Paget,  the  metropolitan  police  magis- 
trate, to  show  cause  why  he  should  not  proceed 
with  and  determine  a  complaint  preferred  on  behalf 
of  the  Great  Western  Bailway  Company  against 
Thomas  Clapham  for  the  offence  of  having  travelled 
MAft.  Cab.  Vol.— XII. 


in  a  carriag^e  of  the  company  without  having  paid 
his  fare,  with  intent  to  avoid  pa3rment,  and  for 
which  offence  Clapham  had,  by  sect.  103  of  the 
Railways  Consoliaation  Act  1845,  become  liable 
to  forfeit  to  the  company  a  sum  not  exceeding  40«., 
and  which  forfeiture  was,  by  the  145th  section  of 
the  same  Act,  made  recoverable  by  summary  pro- 
ceeding before  two  justices,  by  which  section,  on 
complaint  being  made  to  any  justice,  he  is  to  issue 
a  summons  requiring  the  party  complained  against 
to  appear  before  two  justices,  and  upon  appearance, 
or  in  his  absence,  after  proof  of  service,  it  is  pro- 
vided that  it  shall  be  lawful  for  any  two  justices  to 
proceed  to  the  hearing  of  the  complaint  (and  that 
although  no  information  in  writing  or  in  print 
shall  have  been  exhibited  before  them),  and  upon 
proof  of  the  offence  to  convict  the  offender,  and 
upon  such  dOnviction  to  adjudge  the  offender  to 
pay  the  forfeiture  incurred ;  and  by  sect.  146  the 
amount  may  be  levied  by  distress,  it  being  pro- 
vided that  the  justices  shall  issue  their  warrant. 
Imprisonment  follows  (sect.  147)  if  no  sufficient 
distress  be  found.  Under  the  145th  section,  the 
company  accordingly  made  a  complaint  (without 
any  written  information),  upon  which  the  magis- 
trate issued  a  summons.  Clapham  did  not,  how- 
ever, appear  at  the  return,  and  evidence  having 
been  given  as  to  the  offence,  Mr.  Paget  was  satis- 
fied upon  the  evidence  that  the  offence  had  in  fact 
been  committed.  Mr.  Paget  was  quite  willing  to 
comply  with  so  much  of  the  145th  section  as 
required  him  to  adjudge  the  defendant  to  pay  the 
40s.,  but  he  decline!a  to  "  convict "  or  issue  a  dis- 
tress warrant,  conceiving  upon  the  best  construc- 
tion that  he  could  put  upon  the  statute  (which  is 
not  so  clear  as  might  be  wished)  that  sects.  6  and  35 
of  the  Summary  Jurisdiction  Act  of  1879  had  tied 
his  hands  by  substituting  the  provisions  contained 
in  those  sections  for  those  of  the  Act  of  1845,  and 
that  he  had  no  power,  under  the  circumstances, 
to  convict  or  issue  a  distress-warrant  forthwith ; 
and  as  the  applicant  was  not  willing  to  accept  a 
mere  order  for  payment,  he  declined  to  proceed 
any  further,  under  the  circumstances.  Applicant 
obtained  a  rule  for  a  mandamue  to  proceed  (after- 
wards converted  into  a  rule  to  show  cause  why  he 
should  not  proceed),  that  is,  convict  and  issue  a 
distress-warrant.  Upon  the  argument  before  us, 
Mr.  Wright,  on  behalf  of  the  applicant,  contended 
that  the  provisions  of  sect.  145,  and  of  the  following 
sections  of  the  Bailway  Clauses  Consolidation  Act, 
were  unaffected  by  sects.  6  and  35  of  the  Summary 
Jurisdiction  Act,  and  that  it  was  the  magistrate's 
duty,  being  satisfied,  as  he  was  upon  the  evidence, 
that  the  offence  had  been  committed,  to  convict 
and  adjudge  the  payment  of  such  forfeiture  not 
exceeding  400.  as  he  thought  right,  and  forthwith 
issue  his  distress-warrant.  Mr.  Paget,  in  the 
affidavit  which  he  made  by  way  of  showing 
cause  against  the  rule,  disputed  this  proposition, 
reaffirming  the  view  which  ne  took  at  the  hearing. 
Now,  before  proceeding  to  consider  the  meaning 
and  effect  of  the  Summary  Jurisdiction  Act  1879, 
it  will  be  well  to  review  the  previous  state  of  the 
law  affecting  summary  proceedings,  in  order  the 
better  to  understand  the  scope  and  objects  of  the 
enactments  of  the  later  statute.  The  code  in 
reference  to  summary  proceedings  before  jastices 
was  the  Act  of  1848,  known  as  Jervis's  Act,  by 
which  two  modes  of  commencing  proceedings  are 
pointed  out:  first,  exhibiting  an  information; 
and,  secondly,  making  a  complaint.    The  distinc. 
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tion  in  them  mns  through  the  Acts,  bub  there  is 
YBTj  little  real  substance  in  it  after  whiohever  of 
them  may  have  been  adopted  has  performed  its 
twofold  effect  of  informing  the  defendant  of  the 
nature  of  the  complaint  against  him  and  pro- 
curing or  enforoiug  his  appearance.  For  that 
reason  they  cease  to  be  of  any  practical  importance : 
(see  Blake  v.  Beach,  1  Ex.  Di^.  320;  45  L.  J.  Ill, 
M.O.)  The  proceedings  continue  throughout, 
without  reference  to  their  respective  natural 
results— that  is,  conviction  or  order  for  the  pay- 
ment of  money — the  first  bein^  in  fact  a  criminal 
proceeding  to  end  in  fine  or  imprisonment; 
the  latter  a  civil  proceeding  to  enforce  the 
payment  of  a  sum  of  money  previously  ascer- 
tained to  be  due.  Now,  the  object  of  the  Act  of 
1879  seems  to  me  to  be  clearly  to  have  been  to 
soften  the  rigour  of  the  mode  of  pro^^eeding^  for  a 
conviction  of  an  offence,  and  to  remove  the 
remedy  for  nonpayment  of  money  ascertained  to 
be  due  out  of  the  category  of  criminal  procedure. 
Accordingly,  I  find  three  series  of  sections :  first, 
those  relatmg  to  indictable  offences,  with  which  at 
present  we  have  nothing  to  do ;  secondly,  to  con- 
victions; and,  thirdly,  to  sums  of  money  due 
which  the  statute  (sect.  6)  defines  to  be  "civil 
debts ;"  and  the  question,  therefore,  in  the  present 
case  is,  under  which  of  the  two  latter  heads  does 
the  recovery  range  itself  P  If  under  the  first,  the 
provisions  are  found  in  sects.  4  and  5  and  other 
sections;  if  under  the  second  head,  in  seccs. 
6  and  35--Bect.  6  enacting  that  a  sum  "  claimed  to 
be  due  and  recoverable  on  complaint  and  not  on 
information"  shall  be  a  "civil  debt,"  which  is 
recoverable  summarily,  shall  be  deemed  to  be  a 
sum  for  which  a  court  of  summary  jurisdiction 
has  authority  by  law  to  make  an  order  on  com- 
plaint in  pursuance  of  the  Summary  Juripdiction 
Act.  The  question,  therefore,  really  is,  whether 
under  Jervis's  Act  the  case  now  under  con- 
sideration is  one  for  which  the  defendant  is 
liable  by  law,  upon  summaiy  conviction  for  the 
same,  to  be  imprisoned,  fined,  or  otherwise 
punished,  or  whether  it  is  one  in  which  the 
lustioes  have  authority  bv  law  to  make  an  order 
for  payment  of  money :  (see  11  &  12  Yict.  c.  43, 
B.  1.)  If  the  former,  the  power  of  conviction 
is  not  taken  away ;  if  the  latter,  all  that  the 
magistrate  has  power  to  do  is  to  make  an  order 
for  the  paynient,  which,  in  the  present  case,  he 
was  quite  willing  to  do ;  and  witn  great  respect 
to  the  magistrate  in  the  present  case,  whose 
experience  and  knowledge  are  so  conspicuous,  I 
am  obliged  to  come  to  a  different  conclusion  from 
that  which  he  has  arrived  at.  Now,  following  the 
precise  langua|;e  of  sect.  6,  4O0.  or  less  is  a  sum 
of  money,  and  it  is  a  sum  recoverable  by  sect.  145 
on  complaint  to  a  court  of  summary  jurisdiction ; 
and  looking  to  the  distinction  existing  in  Jervis's 
Act,  I  am  inclined  to  think  that,  within  the 
meaning  of  the  Act  of  1879,  the  40«.  or  less  was 
a  sum  of  money  which  the  Legislature  considered 
was  not  recoverable  on  information ;  but  it  seems 
to  me  that  the  forfeiture  claimed  here  was  not 
'a  sum  of  money  claimed  to  be  due  and  recover- 
able on  complaint  to  a  court  of  summary  juris- 
diction." It  is  true  that  the  forfeiture  presumably 
is  a  forfeiture  to  the  Great  Western  Bailway 
Company,  but  that  does  not  bring  the  case  within 
the  class  of  civil  remedy,  it  still  remains  criminal : 
Beam  v.  Qaston  (2  E.  <fc  E.  66 ;  28  L.  J.  216,  M.  0.) 
A  fine  or  penalty  is  a  matter  of  criminal  and  not 


civil  proceedings:  {MeiUar  v.  Denham,  42  L.  T. 
Bep.  N.  S.  494 ;  5  Q.  B.  Div.  467 ;  49  L.  J.,  89,  M.  G.) 
At  the  time  of  the  hearing  no  sum  of  money  was 
due  to  anybody  until  the  magistrate  convicted 
and  adjudged  the  amount,  which  might  range  from 
one  farthing  to  40«.  The  Qreat  Western  Bailway 
did  not  claim  any  sum  due  to  them ;  their  claim 
was  that  the  magistrate  should  convict,  and,  if 
convicting,  should  adjudge  the  penalty  at  sndi 
amount  as  in  his  good  judgment  be  should  aflsess 
it.  It  therefore  seems  to  me  that  the  case  does 
not  fall  within  the  6th  and  d8th  sections  of  the 
Summarf  Jurisdiction  Act,  that  it  is  the  duty  of 
the  magistrate  to  convict,  and  that  he  must  pro- 
ceed thus  far.  I  gather  that  when  he  has 
reached  that  stage  some  question  may  arise  as 
to  his  duty  to  issue  a  distress- warrant  forthwith. 
Now,  sect.  21  of  the  Act  of  1879  would  seem  to 
apply  to  a  sum  of  money  adjudged  to  be  paid 
eitner  on  conviction  or  order,  and  to  vest  in  the 
magistrate  a  discretion  upon  conditions  as  to  time 
or  otherwise.  I  understand  Mr.  Wright  to  argue 
that  no  such  discretion  existed  in  the  present 
case,  but  not  having  the  view  of  the  magistrate 
before  us  upon  that  head,  it  does  not  seem  to 
be  advisable  at  present  to  express  any  view  as  to 
it  Mr.  Wright  said  that  in  such  case  as  the 
present,  where  the  offender  may  not  be  known, 
or  eluding  punishment,  it  was  not  desirable  to 
refuse  to  issue  the  warrant  forthwith,  and  that 
Mr.  Paget  is  bound  in  a  ministerial  manner  to 
issue  it.  If  Mr.  Paget,  in  his  discretion  (which 
I  am  sure  he  will  exercise  with  regard  to  all  the 
circumstances  of  the  case),  issue  the  warrant 
forthwith,  no  further  question  will  arise;  if  he 
considers  he  has  a  discretion,  and  the  applicant 
thinks  it  right  to  question  it,  that  will  form  the 
subject  of  fresh  consideration  when  tlie  court 
will  have  before  it  the  g^unds  of  Mr.  Paget's 
determination.  ^JiOe  abioluie. 

Solicitor  for  the  prosecation,  B,  B,  NeUon. 


Wednesday,  Dec.  7, 1881. 

(Before  Gkovb  and  Lopss,  JJ.) 

Meericjils  (app.)  v.  Gadwalladee  and  ahothse 

(resps.).  (a) 

Fishing—Fishery  disiriei—Oertificaie  of  Secrelant 
of  State-^TrihutarySalmon  FishsHss  Act  1873 
(36  ^  37  Vid.  c,  71)— JFVM^uMUer  Fishmries  Ad 
1878  (41  ^  42  Vict  e.  89). 

The  Severn  Fishery  Distrid  was  defined  by  (he 
certificate  of  (he  Secretary  of  State  as  "  so  much 
of  the  river  Severn  and  of  the  rivers  Vyrwuw  and 
Teme  and  of  aU  other  fyribtUaries  of  Ma  muI 
rvoer  Severn**  jrc.  The  rivers  Vyrwyw  and 
Teme  both  How  dirediy  into  (he  Severn.  On  an 
information  charging  the  respondents  with 
taking  trout  within  the  distrid  wUhout  a  UceneSf 
it  appeared  that  the  offence  charged  was  com' 
miUed  in  a  tributary  of  a  tributary  of  (he  river 
Teme, 


Held,  that  the  words  "  aU  other  (rtbuiaries  " 
aXl  others  of  the  same  nature  as  the  Vymyw  and 
Teme,  i.e,,  those  which  flow  dUreeUy  Mo  the 
Severn  and  do  not  extend  to  the  trAutaries  cf 
those  rivers. 

(a)  Beported  by  W.  J.  Smith,  Eaq.,  BaRi«ter4kt  Iaw 
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Case  stated  by  jastioes. 

This  was  an  informabion  and  complaint  pre- 
ferred by  George  Merrioks,  a  police  constable,  for 
and  on  betialf  of  the  Board  of  Conservators  for 
the  Severn  Fishery  District  against  the  said  J. 
Gadwallader  and  E.  Yanghan  under  the  Salmon 
FSsberiee  Act  1873  (36  &  37  Vict.  c.  71),  s.  22  (a) 
and  the  Freshwater  Fisheries  Act  1878  (41  &  42 
Yict.  0.  39),  fl.  7,  for  that  they,  after  a  time  ap- 
pointed by  law,  to  wit,  on  the  7th  May  1881,  at 
Stoke,  in  the  oonnty  of  Salop,  did  wilfally  and 
onlawfdlly  nse  in  the  Stoke  Brook,  being  a  place 
within  the  Severn  Fishery  District,  certain  in- 
struments and  devices  not  being  a  rod  and  line, 
to  wit,  a  spade  and  backet  and  their  hands,  for 
catching  troat,  without  having  a  proper  licence 
for  the  same,  contrary  to  the  statate. 

The  justices  dismissed  the  information  and 
slated  the  following  case  for  the  opinion  of  the 
Gonrt : 

The  Board  of  Conservators  of  the  Jevem 
Fisheiy  District  are  duly  constituted  under  the 

firovisions  of  the  Salmon  Fishery  Acts  1861  to 
876. 

^  The  Severn  Fishery  District,  as  defined  by  cer- 
tifioates  under  the  hand  of  the  Secretary  of  State, 
includes  the  river  Teme  and  its  tributariee.  Copies 
of  the  certificates  are  annexed  hereto  and  form 
part  of  the  case. 

It  was  prored  that  the  Stoke  Brook,  in  which 
the  said  alleged  offence  was  committed,  was  a 
tributary  of  the  river  Letwyohe,  which  falls  into 
the  river  Teme,  which  is  the  same  river  as  that 
mentioned  in  the  said  oertifioate  of  the  Secretary 
of  State  of  the  18th  Jan.  1866.  The  river  Teme 
folia  into  the  river  Severn. 

It  was  proved  that  the  Severn  board  in  exercise 
of  the  powers  given  to  them  under  the  7th  section 
of  the  Freshwater  Fisheries  Act  1878  (40  &  41 
Vict.  o.  39),  had  determined  to  issue  licences  for 
fishing  for  trout  or  char,  and  had  issued  a  scale  of 
lioenoee  for  fishing  for  trout,  and  which  had  been 
approved  by  the  Secretary  of  State,  and  was  then 
in  force  tliroughout  the  said  district.  In  such 
Boale  a  charge  of  10a.  was  imposed  for  any  instru- 
nient  or  device  not  named  in  it  which  was  used 
for  fishing  trout. 

It  was  proved  that  neither  of  the  defendants  had 
taken  out  any  licence  whatever  to  fish  for  trout  or 
char. 

It  was  further  proved  that  the  said  brook  was 
frequented  by  trout,  and  that  on  the  dav  named 
in  tne  information  and  complaint,  the  de^dants, 
by  baling  out  the  water  from  the  holes  in  the 
said  brooK  with  a  bucket  and  spade,  caught  with 
the  said  bucket  and  spade  and  tneir  hands,  twelve 
tront. 

The  justices  being  equally  divided  in  opinion 
as  to  whether  the  defendants  required  a  licence 
for  taking  trout :  (1)  The  brook  where  the  trout 
were  caught  being  a  tributary  of  a  tributary  of 
the  river  Teme,  and  therefore  possibly  not  in  law 
part  of  the  Severn  fishery  district ;  and  (2)  the 
means  by  which   the   trout  were  caught,  being 

(a)  Sect.  22  (;36  <fe  37  Viot.  o.  71):  In  aU  fisheiTdiB^ 
triot8  in  whioh  hoenoes  are  payable  under  the  provisions 
of  the  Salmon  Fishei^  Act  1865.  or  this  Aot,  any  person 
*f>«^'"g  for,  taking,  killing,  or  attempting  to  take  or  kill, 
^m.'twMim  by  an^  means  wmitBoever  other  than  a  properly 
lioanaed  fishing  weir,  fishing  mill-dam,  fixed  engine, 
XDstminen^  net,  or  devioe  for  eatohing  or  f aoilitating  the 
i«itiT***'"g  Of  salmon,  or  assisting  any  person  in  so  doing, 
aliall  be  liable  to  a  penally  not  exceeding  £5,  fto. 


possibly  not  instruments  or  devices  within  the 
meaning  of  the  Salmon  Fishery  Acts  1861  to 
1876,  and  the  Freshwater  Fisheries  Act  1878,  dis- 
missed the  said  information. 

The  question  of  law  for  the  opinion  of  the 
court  is  :  Did  the  defendants  require  a  licence  to 
fish  for  trout,  or  were  they  legally  able  to  take  the 
trout  at  the  place  in  the  manner  and  under  the 
circumstances  above-mentioned  without  a  licence. 

If  the  court  should  be  of  opinion  that  such 
licence  was  required,  the  case  is  to  be  remitted  to 
the  justices  of  the  peace  acting  for  the  division  of 
Buriord,  in  the  said  county  of  Salop. 

But  if  the  court  shall  be  of  a  contrary  opinion, 
then  the  dismissal  shall  be  confirmed. 

Cebtificate. 

Salmon  Fishery  Act  1865. 

The  limits  of  the  fishery  district  of  the  river  Severn 
shall  be  as  follows :  So  much  of  the  river  Severn  and  of 
the  rivers  Yymy  w  and  Teme,  and  of  aU  other  tribntaries 
of  the  said  nver  Severn,  as  is  situate  within  the  oonnties 
of  Glonoester,  Worcester,  Salop,  Stafford,  Montgomery, 
the  oity  of  Glonoester  and  the  oity  of  Worcester,  &o. 

WtlUs'Bund  for  the  appellant. — The  Question  is 
whether  this  is  within  the  district,  as  defined  by 
the  certificate  of  the  Secretary  of  State.  By  the 
28  &  29  Yict.  c.  121,  s.  8,  a  river  is  defined  as  also 
is  a  salmon  river,  and  by  sect.  4  a  fishery  district 
may  be  created  by  the  certificate  of  State  on  the 
application  of  the  justices.  The  justices  can  only 
apply  in  the  case  of  of  a  salmon  river ;  but,  when 
once  the  application  is  made  the  Secretary  of 
State  may  include  in  the  district  what  rivers  he 
pleases: 

Rea.  V.  (Trey,  14  L.  T.  Bep.  N.  S.  477 ;  L.  Sep.  1 Q.  B. 

The  Severn  fishery  district  was  formed  in  1866, 
and  I  contend  thst  the  word  river  in  the  certificate 
must  be  taken  in  the  same  sense  as  it  is  used  in 
the  Act, and  includes  all  tribntaries  and  all  streams 
running  into  tributaries  ;  all  tribntaries  of  tribu- 
taries. The  object  of  the  Act  is  to  preserve  salmon 
and  trout,  which  at  spawning  times  go  up  to  the 
very  smallest  streams.  The  mention  of  the  rivers 
Yyrnyw  and  Teme  in  the  certificate  are  merely 
surplusage. 

No  counsel  appeared  for  the  respondents. 

Gbovx,  J. — I  do  not  see  how  we  can  agree  with 
the  construction  we  are  asked  to  put  on  tnis  certi- 
ficate. It  says  that  the  limits  of  the  Severn 
fishery  shall  be  so  much  of  the  river  Severn,  and 
of  the  rivers  Yymyw  and  Teme,  and  of  all  other 
tributaries  of  the  said  river  Severn,  &c.  Now  if, 
as  is  contended,  it  were  intended  to  include  the 
tributary  of  every  tributary,  it  would  have  been 
easy  enough  to  say  so.  But  it  says,  after  naming 
two  tributaries,  every  other  tributary  of  the  river 
Severn.  It  seems  to  me  that  that  must  mean 
every  tributary  of  the  same  nature  as  the  Yymyw 
and  Teme,  so  that  it  appears  to  have  been  intended 
to  confine  the  district  to  what  is  usually  called 
tributaries,  that  is,  those  streams  which  fall 
directly  into  the  Severn.  If  we  held  otherwise  we 
should  be  doing  violence  to  the  words  used.  For 
these  reasons  I  think  the  decision  of  the  magis- 
trates was  right. 


LoFBS,  jr.  concurred. 


Appeal  diemiesed. 


Solicitors  for  appellant,  HMer,  EohertSf  and 
CMffiths,  for  Qriffiths,  Worcrster. 
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COURT    OF   APPEAL. 


SlTTmGS  AT  WESTMINSTER. 

Nov.  25  and  26, 1881. 

(Before  Bkett,  Cotton,  and  Lindlet,  L.JJ.) 

The  Mayor,  Aldermen,  and  Burgesses  op  Dudley 
V,  The  Trustees  op  the  Settled  Estates  op 
THE  late  John  William,  Earl  op  Dudley,  (a) 

appeal  prom  the  queen's  bench  division. 

Sewer — Mines — Bight  of  loccd  authority  to  support 
for  sewer — Bight  of  mine-owner  to  compensation 
— Damage  to  mines  by  percolation  from  sewer — 
Public  Health  Act  1876  (38  ^  39  Vict.  c.  55), 
ss.  15, 16,  308.  334. 

By  the  Public  Health  Act  1875  (38  ^  39  Vict, 
c.  55),  8. 15,  **  Every  local  authority  shall  keep 
in  repair  ail  sewers  belongvng  to  them,  and  shall 
cause  to  be  made  such  sewers  as  may  be  necessary 
for  effectually  draining  their  district  for  the 
purposes  of  this  Act." 

By  sect.  16,  "  Any  local  authority  may  carry  any 
sewer  ....  after  giving  reasonable  notice  in 
writing  to  the  owner  or  occupier  (if  on  the  report 
of  the  surveyor  it  appears  necessary)  vnto, 
through,  or  under  amy  lands  whensoever,  wUhin 
their  district** 

By  sect.  308,  "  Where  aryy  person  sustains  any 
damage  by  reason  of  the  exercise  of  any  of  the 
powers  of  this  Act,  in  relation  to  any  matter  as 
to  which  he  is  not  himself  in  default,  fuU  com" 
pensaiion  shall  be  made  to  such  person  by  the 
local  authority  exercising  stich  power.** 

By  sect.  334,  "  Nothing  %n  this  Act  shaU  be  con- 
strued tq  extend  to  mines  of  different  descriptions, 
so  as  to  interfere  with  or  to  obstruct  the  efficient 
working  of  the  same.** 

A  local  authority  having  constructed  a  sewer  through 
land  in  which  there  were  mines,  the  oumers 
claimed  compensaiion  for  damage  in  consequence 
of  their  not  being  able  to  work  the  mines  which 
lay  under  and  gave  support  to  the  sewer,  and  for 
the  risk  of  the  mines  being  damaged  by  perco- 
lation from  the  sewer. 

Held  (1),  that  the  local  authority  was  entitled  to 
have  the  sewer  supported  by  the  ground  beneath 
it,  and  therefore  the  mine  oumers  were  entitled  to 
compensation  in  respect  of  the  loss  of  the  right  to 
work  the  mines  benecUh  the  sewer. 

(2)  That,  as  there  could  be  no  percolaiion  from  the 
sewer  into  the  mines  unless  caused  by  a  wror^gful 
act  on  the  part  of  the  mincotoners  in  with- 
drawing  support  from  the  sewer,  the  mine-owners 
could  neither  claim  compensation  under  the  Act 
nor  recover  by  action  in  respect  of  such  perco- 
latum. 

The  appellants,  who  were  the  urban  sanitary 
authority  of  the  borough  of  Dudley,  made  certain 
sewers  through  land  which  was  vested  in  the 
respondents  as  trustees  of  the  will  of  the  late  Earl 
of  Dudley. 

Two  arbitrators  were  appointed  to  determine 
the  amount  of  compensation  payable  to  the  respon- 
dents. The  arbitrators  disagreed  and  referred 
the  matter  to  an  umpire,  who  made  and  published 
his  award,  assessing  compensation  and  referring 
certain  questions  of  law  to  the  court  in  the  form 
of  a  special  case.     After  awarding  a  sum  of  lOllZ. 

(a)  Beported  by  P.  B.  Hutohinb,  Esq.,  Barrlster-M-Lftw. 


in  respect  of  certain  claims  as  to  which  no  dispute 
now  arose,  the  award  proceeded  as  follows : 

And  for  the  purpose  of  raising  certain  points  of  Uw, 
and  at  the  request  of  the  respeotiye  parties,  I  award  and 
direct  as  follows :  That  this  is  an  arbitration  under  the 
Public  Heall^  Act  1875,  referred  to  me  to  award  and 
determine  the  amonnt  of  compensation  to  be  paid  br  the 
mayor,  aldermen,  and  bnrgfesses  of  the  borongn  of 
Dudley  aotinfi^  as  aforesaid,  to  the  trusteee  of  the  settled 
estates  of  the  late  John  William,  Earl  of  Dudley,  by 
reason  of  the  said  mayor,  aldermen,  and  burgesses 
haying  made  and  constructed,  or  being  about  to  make  and 
construct,  certain  sewers  and  works  through,  under,  and 
upon  certain  lands  of  the  said  trustees  ....  That  the 
cToses  of  land  and  premises  (describing  them)  ....  con- 
tain mines  and  minerals  ....  That  in  ocmaequenoe  of 
the  construction  and  maintenance  of  the  said  sewers, 
and  the  works  incidental  tiiereto,  the  said  mines  and 
minerals  cannot  be  worked  and  gotten  in  aoooidaooe 
with  the  usual  and  customanr  method  of  working  witiioot 
causing  the  subsidence  of  the  surface,  risk  of  injury  to 
the  said  sewers,  and  risk  of  percolation  of  sewage  mto 
the  mines  under  the  said  closes  and  premises,  and  I  the 
said  umpire  consider  that  there  is  reasonable  ground  for 
apprehending,  and  I  do  apprehend,  that  the  said  mines 
may  by  reason  of  the  aboye  matters  be  permanently  or 
temporarily  damaged,  and  I  find  as  a  fact  that  in  conse- 
quence of  the  premises  the  yalue  of  the  said  mines  and 
minerals  is  dixninished. 

Of  the  (questions  which  arose  and  were  stated 
the  followmg  are  material  for  the  purpose  of  thin 
report : 

A.  Whether  the  said  mayor,  aldermen,  and  burgesses 
were  entitled  to  haye  the  said  sewers  supported  by  the 
lands  under  the  same,  or  adjacent  thereto,  or  the  said 
trustees  were  entitled  to  work  the  said  mines  and  mine- 
rals as  freely  as  if  the  said  sewer  had  not  been  made. 

•  •  •  •  • 

G.  Whether,  in  case  the  said  sewer  should  leak  in  oon- 
sequence  of  the  working  of  the  mines,  and  sewage  and 
water  should  percolate  mto  the  said  mines,  and  damage 
the  same,  the  said  trustees  would  haye  any  cause  of 
action  against  the  said  mayor,  aldermen,  and  buigessei 
for  Buchlnjury  and  damage. 

The  award  then  proceeded  to  state  the  amoaut 
of  compensation  (in  addition  to  the  above-men- 
tioned sum  of  lOllZ.)  to  be  paid  in  each  event, 
according  to  the  way  in  which  the  questians  of 
law  might  bo  decided. 

The  Divisional  Court  (Denman  and  Williams, 
JJ.)  held  that  30001.  was  payable  in  addition  to 
the  10112.,  and  gave  judgment  aocordinglv. 

The  mayor,  aldermen,  and  burgesses  of  Dudley 
appealed  ti'om  this  judgment. 

The  appeal  was  argued  by  Je^,  Q.G.  and  A.  T. 
Lawrence,  for  the  appellants,  and  by  the  Solieitor- 
Oeneral  (Sir  V.  Herachell)  and  AnsHe  for  the 
respondents. 

The  arguments  are  sufficiently  stated  in  the 
judgments.  The  following  authorities  were  re- 
ferred to: 

Metropolitan  Board  of  Works  v.  MetropoHian  Rod- 
way  Company,  19  L.  T.  Bep.  N.  8. 10 ;  L.  £ep.  4 
C.  P.  192 ; 

Dwnn  y.  Binningham  Canal  Ntvoigation  Oon^Niay, 
27  L.  T.  Bep.  N.  S.  688;  L.  Bep.  8  Q.  B.  48; 

WhitehovM  v.  Wolverhampton  and  Walsall  BaiUeaii 
Company,  21  L.  T.  Bep.  N.  S.  558;  L.  Bep.  5 
Ex.6: 

Roderick  v.  Aston  Local  Board  of  HeaUh,  36  L.  T. 
Bep.  N.  8.  170,  328 ;  5  Ch.  Div.  328 ; 

Metropolitan  Board  of  Works  y.  North  London  RoA' 
way  Company,  Johnson,  405 ; 

Caledonian  Banioay  Company  v.  Sprot,  2  MaoqneeB, 
449. 

The  provisions  of  the  Public  Health  Acs  1875 
(38  &  39  Yict  c.  55),  on  the  oonstruction  of 
which  the  decision  tamed,  are  set  out  in  the  besd- 
note. 
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Brett,  L.J. — The  parties  bave  oow  left  it  to  as 
to  say,  without  regard  to  the  form  of  the  qaestions 
left  to  ns  on  the  special  case,  what  are  the  nshts 
and  liabilities  of  the  parties  to  this  litigation.  The 
local  aathority  had,  ander  the  powers  contained 
in  38  &  89  Vict.  c.  55,  placed  a  sewer  on  land 
belonging  to  the  trustees  of  the  late  Lord  Dadley, 
and  for  this  the  trustees  claimed  compensation 
The  matters  in  respect  of  which  the  trustees 
claimed  to  be  compensated  were  two  :  in  the  first 
place,  the  burden  which  was  put  on  them  by  the 
mere  6M3t  of  the  sewer  being  made  in  the  position 
in  which  it  is,  for  they  contend  that  the  burden 
imposed  by  the  statnte  is  the  obligation  so  to  deal 
with  their  own  land  as  not  to  take  away  support 
from  the  sewer ;  and  secondly,  the  risk  of  percola- 
tion of  water  from  the  sewer  into  the  mines 
underneath.  The  argument  against  them  is,  that 
there  is  no  burden  cast  on  them  so  as  to  use  their 
land  as  not  to  withdraw  support  from  the  sewer, 
and  that  nothing  in  the  Act  gives  the  board  a 
right  to  any  support  for  any  sewer  which  they 
may  make.  Then  as  to  percolation  they  say  that 
there  can  be  no  right  of  action  or  risht  to  com- 
pensation if  the  landowners  are  bouna  to  support 
the  sewer,  because,  if  they  are  so  bound,  any  per- 
colation that  may  take  place  must  necessarily  be 
cauBed  bv  their  own  wrongful  act  in  so  using 
their  lana  as  to  withdraw  the  support  which  they 
are  bound  to  give  to  the  sewer.  The  first 
question  which  we  have  to  consider  is  this:  does 
tiie  Act  of  Parliament  give  the  local  authority 
who  have  made  the  sewer  any  right,  as  against 
the  owners  of  land  or  mines,  to  support  of  the 
sewer,  and,  if  any,  what  right  does  it  give  P  It  is 
admitted  that  there  is  no  express  clause  in  the 
statute  giving  any  such  right,  and  the  question  is, 
whether  such  an  implication  is  to  be  gathered 
from  the  provisions  of  the  statnte  that  the  court 
must  say  that  such  a  right  exists,  and  if  such  an 
implication  is  to  be  made,  what  is  the  right? 
The  general  rule  is,  that  if  the  Legislature  gives 
power  to  a  public  authority  to  exercise  powers 
under  an  Act  of  Parliament,  it  follows  as  a  neces- 
sary implication  that  there  must  be  such  rights  as 
those  without  which  the  powers  given  would  be 
useless.  We  cannot  imply  any  right  which  would 
only  be  necessary  under  accidental  circumstatices ; 
but  where  the  right  would,  in  ordinary  cases,  be 
necessary  for  the  exercise  of  the  statutory  powers, 
we  must  make  the  implication  that  it  exists  unless 
there  is  something  in  the  circumstances  of  the 
case  tending  to  the  contrary.  Here  a  power  was 
ipven  to  the  local  authority  to  put  sewers  in  the 
land ;  the  power  was  given,  and  more  than  that, 
a  duty  was  imposed  upon  them  to  execute  the 
work.  The  Local  Government  Board  can  insist 
on- the  local  authority  making  drains,  and  can  take 
measures  under  sect.  299  of  the  Act  to  compel 
them  to  make  the  drains  required,  and  sect.  16 
gives  power  to  the  local  authority  without  consent 
of  the  owner  of  the  land,  and  without  coming  to 
any  arrangement  with  him,  on  giving  him  reason- 
able notice,  to  make  sewers  through  his  land. 
By  sect.  15  there  is  not  any  option  on  the  part  of 
tbe  looal  authority,  but  they  are  obliged  to  make 
snob  sewers  as  may  be  necessary,  and  to  keep  all 
sewers  belouffing  to  them  in  repair.  Therefore 
the  local  authority  have  power  to  make  sewers 
on  anybody's  land,  and  are  obliged  to  keep  such 
sewers  in  repair.  Then  it  is  said  that  there  is  a 
necessary  implication  that  the  persons  on  whoso 


land  a  sewer  is  made,  or  whose  land  is  next  to 
that  on  which  a  sewer  is  made,  are  obliged  so  to 
use  their  land  as  not  to  take  away  support  from 
the  sewer,  and  it  is  said  that,  if  they  may  take 
away  subjacent  support,  it  is  impossible  that  the 
sewer  can  be  maintained  and  kept  in  re[)air,  as 
the  local  authority  are  bound  to  maintain  it  and 
keep  it  in  repair.  I  do  not  mean  to  say  that 
every  part  of  the  land  vertically  under  a  sewer  is 
land  which  gives  subjacent  support.  That  is  not 
necessary.  The  question  is,  can  the  landowners 
take  away  the  land  which  is  necessary  for  the 
subjacent  support  of  the  sewer  P  If  they  can 
take  away  the  land  which  is  necessary  for  this 
purpose,  it  comes  to  this,  that  they  can  at  any 
time  destroy  the  sewer.  Is  it  possible  that  the 
Legislature  meant  that  the  landowner  could  render 
the  powers  given  by  the  Act  of  Parliament  abor- 
tive, which  he  can  do  if  he  can  take  away  the 
land  necessary  for  the  support  of  the  sewer  P 
It  seems  to  me  that,  unless  there  is  something  in 
the  Act  to  the  contrary,  we  are  bound  to  imply  this 
right  to  support.  It  seems  to  me  that,  as  against 
the  owner  of  the  land  in  which  the  sewer  is  actually 
made,  and  also  as  against  everyone  whose  land 
affords  any  subjacent  support  to  the  sewer,  this 
right  would  be  acquired.  If  the  sewer  were  on 
the  boundary  of  two  properties  there  would  be  a 
right  as  against  both  owners  to  subjacent  support. 
It  has  been  suggested  that  the  support  must  be 
vertical ;  that  is,  that  the  land  which  must  be  left 
in  order  to  give  such  support  can  only  be  the  land 
which  is  directly  under  the  sewer.  1  do  not  deal 
with  the  question  mathematically,  but  I  think 
that  substantially  the  support  required  may  be 
what  people  accustomed  to  buildings  and  work  of 
this  kind  would  think  necessary.  The  base  of  the 
portion  of  land  .which  it  would  be  necessary  to 
leave  untouched  may  be  wider  than  the  upper  part, 
and  if  so  it  would  be  wider  than  the  sewer.  I 
should  say  that  the  support  required  would  bo 
what  anyone  conversant  with  t^he  subject  would 
understand  by  subjacent  support.  If  the  sewer  is 
on  the  very  edge  of  one  man's  land,  it  may  be  that 
the  subsoil  of  his  neighbour  may  be  req^nired  for 
the  purpose  of  subjacent  support,  and  in  such  a 
case  the  neighbour  would  be  entitled  to  compensa- 
tion. This  is  only  an  argumentative,  not  a  practi- 
cal, difficulty.  I  think  therefore  that  there  is  to  be 
implied  a  right  to  subjacent  support,  but  that  it  is 
not  necessary  to  determine  as  to  lateral  support. 
Lateral,  as  distinguished  from  subjacent,  support 
is  well  known  in  the  case  of  land  and  buildings,  but 
as  regards  sewers  it  is  generally  impossible  to  say 
that  a  sewer  would  require  more  lateral  support 
than  the  land  without  the  sewer.  If  lateral  sup- 
port would  only  bo  required  in  accidental  posi- 
tions, then,  as  che  right  could  only  come  into  exis- 
tence accidentally  and  under  certain  circumstances, 
I  am  not  prepared  to  suy  that  we  should  imply 
such  a  right.  It  is  not  necessary  to  determme 
this  question,  but  the  inclination  of  my  opinion  is 
that  we  ought  not  to  imply  a  right  to  lateral  sup- 
port of  a  sewer,  whereas  I  am  of  opinion  that  the 
right  to  subjacent  support  ought  to  be  implied 
unless  there  is  something  in  the  Act  of  Parliament 
to  the  contrary.  It  is  said  that  sect.  175  gives  a 
right  to  the  local  authority  to  purchase  any  kmds, 
and  that  by  the  interpretation*  clause  in  sect.  4 
the  word  "lands"  includes  easements, _  and 
looking  at  l^ese  provisions  together  it  is 
said  that  the  Legislature  has  foreseen  that  sap- 
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port  wonld  be  wanted  for  sewers,  and  has  given 
the  looal  authority  the  right  either  to  purchase 
the  land  itself  through  which  the  sewer  is  made, 
or  to  purchase  such  an  easement  as  will  insure 
the  necessary  support.  It  is  true  that  the  right 
is  fltiven,  but  does  this  exclude  the  possibility  of 
the  local  authority  not  exercising  such  right  P 
There  is  no  obligation  on  the  local  authority  to 
purchase  nor  on  the  landowner  to  sell,  and  there- 
lore  this  power  to  purchase  does  not  do  away 
with  the  difficulties  which  I  haye  already  pointed 
out.  Against  this  argument  also  are  the  pro- 
yisions  of  sect.  308,  by  which  any  person  sus- 
taining damage  by  reason  cf  the  exercise  of  the 
powers  of  the  Act,  if  not  himself  in  default,  is  to 
receive  compensation.  This  shows  that,  if  we  make 
the  implication  I  have  alluded  to,  the  Legislature 
has  not  done  such  an  unjust  thing  as  to  say  that 
a  burden  shall  be  oast  on  the  owners  of  land  with- 
out compensation.  The  Legislature  has  said  that 
there  shall  be  compensation  for  damage  by  reason 
of  the  exercise  of  the  powers  of  the  Act.  It  is 
true  that  there  is  no  express  provision  authorising 
the  imposition  of  this  burden  on  a  landowner,  but 
I  think  the  section  will  mean  this,  that  if  the  looal 
authority  place  a  burden  on  him  by  reason  of  this 
implication  he  shall  be  compensated.  Then  it  was 
argued  that  this  oompensation  was  not  to  arise 
until  a  particular  time.  I  think  Mr.  Jelf  prac- 
tically yielded  to  the  observations  I  made  as  to 
this.  Compensation  is  given,  but  no  time  is  fixed, 
and  if  it  is  claimed  when  the  works  are  executed 
it  must  be  prospective,  for  it  is  in  respect  of 
future  loss.  Therefore,  amongst  those  things 
which  impose  a  burden  on  the  landowner  is  the 
burden  of  being  obliged  so  to  use  his  own  land 
as  not  to  take  away  subjacent  support  from  the 
sewer.  In  the  case  of  ordinary  land  the  burden 
is  extremely  slight,  for  it  is  not  probable  that  the 
owner  will  lose  anything  by  being  unable  to  ex- 
cavate below  the  sewer ;  but  if  it  is  building  land, 
and  a  burden  of  this  kind  is  imposed  upon  it,  this 
hampers  the  owner^s  power  of  bnilding,  and  as 
such  a  burden  would  cause  neouniarv  loss  to 
him  he  would  be  entitled  to  pecuniary  com- 
pensation. Then  again,  the*  land  may  be 
mines,  as  in  this  case,  and  if  the  burden 
imposed  on  the  land  hampers  the  mode  of 
working  the  mines,  that  is  a  tangible  injury,  and 
the  owner  is  entitled  to  compensation.  Therefore 
it  follows  that,  in  the  present  case,  so  far  as  they 
are  not  able  to  work  the  mines  in  consequence  of 
the  sewer  having  been  made  where  it  is,  Lord 
Dudley's  trustees  are  entitled  to  oompensation. 
That  is  the  main  point  on  which  the  local 
authority  desired  our  decision,  and  our  de- 
cision is,  that  the  local  authority  are  entitled 
to  support  for  their  sewer  from  the  land  lying 
underneath  it,  the  effect  of  which  is  to 
hamper  the  trustees  by  preventing  them  from 
working  a  certain  portion  of  their  mines,  and 
in  consequence  of  the  right  to  impose  this 
burden  the  local  authority  are  bound  to  com- 
pensate the  trustees  under  the  arbitration.  Then 
there  is  a  subsidiary  question,  which  is  an  accident 
in  this  case.  There  is  a  claim  in  respect  of  the 
risk  of  injniT  to  the  mines  by  percolation  from 
the  sewer.  We  gather  that,  if  there  is  a  right  to 
support,  and  a  burden  thereby  cast  upon  the 
trustees,  as  we  think  there  is,  and  the  trustees  are 
compensated,  there  could  be  no  percolation  in 
respect  of  which  the  trustees  ooaia  claim,  either 


by  action  at  law,  or  by  way  of  compensation ;  for 
if  the  other  point  is  decided  in  their  favour,  it 
follows  that  any  percolation  which  might  after- 
wards take  place  would  necessarily  be  oaused  by  a 
wrongful  act  of  their  own.  I  am  therefore  of 
opinion  that  the  trustees  are  entitled  to  no  oom- 
pensation in  respect  of  percolation.  There  is  some 
difficulty  as  to  what  should  be  the  result  of  sach 
judgment.  Now,  after  carefully  considering  the 
award,  the  whole  matter  being  left  to  us,  it  seems 
to  me  that  the  arbitrator  meant  that,  if  there  were 
a  right  to  subjacent  support  which  imposed  a 
burden  upon  the  trustees,  and  in  respect  of  which 
they  were  entitled  to  compensation,  they  oug;ht  to 
be  awarded  1500{.  in  addition  to  the  10112.  which  ib 
alreEkdy  given.  Then  it  seems  that  the  arbitrator 
thought  that  under  certain  circumstances  there 
rai^ht  be  percolation  from  the  sewer  into  the  mines, 
which  might  cause  damage,  and  therefore  that 
there  was  a  right  to  oompensation  in  respect  of 
this,  and  if  this  were  so,  the  trustees  wonld  be 
entitled  to  a  further  sum  of  15002.  in  addition  to 
the  other  sums ;  but  we  think  that  he  oonld  not 
give  oompensation  in  respeot  of  this  claim,  even 
although  there  would  be  no  right  of  action  for 
injury  caused  to  the  mines  by  percolation.  The 
result  is,  that  there  frill  be  judgment  for  the 
trustees  for  15002.  m  addition  to  the  lOllL  The 
only  remaining  observation  I  wish  to  make  is 
this :  I  think  that  our  decision  in  this  case  is  not 
inconsistent  with  the  case  in  the  Exchequer 
Chamber  as  to  the  Metropolitan  Bailway  and 
the  Fleet  sewer :  {MetropolUan  Board  of  Works  t 
Metropolitan  Baikoay  Oompa/ny  {ubi  sup,)  Thai 
case  is  distinguishable  from  the  present,  becanee 
there  the  court  refused  to  draw  the  inferenoe 
which  we  draw  here,  because  there  wa9  no  com- 
pensation clause  in  the  Act,  and  if  they  had  drawn 
the  inference  it  wonld  have  followed  that  the 
Legislature  would  have  been  doin^  an  injuBtioe ; 
that  was  the  ground  of  that  decision,  ana  it  does 
not  apply  to  this  statute.  It  seems  to  me  that,  on 
the  point  of  principle,  which  was  the  main  question 
in  the  case,  the  trustees  have  substantially  suc- 
ceeded, and  therefore  the  local  authority  ought  to 
pay  the  costs  of  this  appeaL 

UoiTOV,  L. J.  —  The  question  which  we  have 
to  decide  is,  how  certain  questionB  onght  to 
be  answered:  first,  whether  the  local  authority 
are  entitled  to  support  for  their  sewer  from  the 
ground  lying  underneath  it,  and  therefore  whether 
the  landowners  are  prevented  from  working  the 
mines  lying  under  or  near  the  sewer,  and  are 
entitled  to  compensation  in  respeot  of  the  loss 
occasioned  to  them  by  being  so  prevented ;  and, 
secondly,  whether  the  landowners  are  entitled  to 
compensation  in  respeot  of  damage  to  their  mines 
in  consequence  of  iMroolation  of  water  from  the 
sewer.  It  is  not  disputed  that  the  trustees  are 
entitled  to  compensation  for  making  the  sewer 
through  their  land,  but  the  question  ia,  whether 
they  are  also  entitled  to  compensation  in  conse- 
quence of  being  bound  to  leave  support  for  the 
sewer.  I  am  of  opinion  that  they  are.  The  Act 
requires  the  local  authority  to  make  all  necessary 
sewers  and  to  maintain  them,  and,  assnming  that 
more  is  wanted  for  the  subjacent  support  of  the 
sewer  than  would  be  wanted  for  the  support  of 
the  land  left  in  its  natural  state,  it  seems  to  me 
impossible  to  suppose  that  the  Act  gave  the 
local  authority  power  to  make  the-  sewer,  and 
imposed  on  them  fhe  liability  to  maintain  it^ 


MAGISTRATES'  OASBS. 


688 


Ot.  Of  Afp.]     Matob,  &c,,  or  Dudlbt  t;.  Thb  Tbustibs  op  thb  latb  Eakl  op  Dudlbt.     [Gt.  of  Afp. 


oat  also  giving  them  the  risht  to  say  that  the 
owner  of  the  land  shall  not  do  that  which  would 
destroy  the  eewer.     I   am  of  opinion  that  the 
Legislatiire,  by  giving  the  local  anthority  oow^r  to 
make    the   sewer,  and    imposing  on    them  the 
daty  of  maintaining  it,  at  the  same  time  gave 
them  the  right  to  snttJBcent  support  of  the  sewer. 
If  there  were   no  additional  provisions  in    the 
statute  I  think  we  ought  to  imply  that  such  right 
of  support  was  intended  to  be  given.    It  is  said 
that  here  there  was  that  which  contradicted  the 
implication,  because  the  Act,  by  sect.  175  as  ez- 
plaiuied  b^  the  interpretation  clause    in  sect.  4, 
gave  a  right  to  the  local  authority  to  acquire 
the  easement  of  right  to  support  or  to  buy  the 
land  in  which  the  sewer  is  constracted.    I  think 
the  power  to  purchase  is  given  merely  because  in 
some  cases  the  local  authority  may  find  it  more 
oonvenient  to  buy  the  land  out  and  out  than  to 
render  themselves  subject  to  claims  for  compen- 
sation.   That,  therefore,  in    my  opinion,  cannot 
prevent   the    implication    arising.     Then    sect. 
26    provides    that,    where     any    person    with- 
out  having  obtained    consent  causes   buildings 
to  be  erected  over  any  sewer,  he  shall  be  liable  to 
a  penalty,  and  the  buildings  may  be  pulled  down. 
It  is    said  that  this  section,  as  it  contains   a 
special  provision  dealing  with  injury  by  surface 
weight,  affords  an  argument  against  the  right 
to  support  below;    it  does    not  give   the  local 
authority  a  right   to   the    surface,    but    only  a 
summary  remedy   as    against    persons    dealing 
with  the  surface  in  a  way  that  would  be  likely 
to  interfere  with  their  sewers.    Then  it  is  said 
that  sect.  884  prevents  the  right  to  support  from 
existing,  for  by  that  section,  "Nothing  in  this 
Act  shall  be  construed  to  extend  to  mines  of 
different  descriptions  so  as  to  interfere  with  or 
to  obstruct  the  efficient  working  of  the  same."  In 
consequence  of  this  clause,  it  is  said  that  making 
the  sewer  does  not  prevent  the  landowner  from 
working  the  mines  in  any  way ;  but  we  must  not 
read  that  part  of  the  section  as  if  it  stood  alone. 
The  section  goes  on :  "  Nor  to  the  smelting  of 
ores  and  minerals,  nor  to  the  calcining,  puddling, 
and  rolling  of  iron,  and  other  metals,  nor  to  the 
conversion  of  pig  iron  into  wrought  iron,  so  as  to 
obstruct  or  interfere  with  any  of  such  processes 
respectively."    The  latter  part  of  the  section  is  a 
^ide  as  to  the  meaning  of  the  first  part.    There 
IS  a  distinct  portion  of  the  Act  which  refers  to 
nnisances;  and,  in  my  opinion,  looking  to  that 
fact,  and  to  the  latter  part  of  the  section,  we  must 
construe  that  section  as  merely  joining  on  with 
that  nuisance  part  of  the  Act  which  refers    to 
smoke  arising  from  furnaces  and  such  work,  and 
it  is  not  to  be  considered  as  applying  to  such 
nnisances  as  arise  from  the  working  of  mines,  or 
to  the  other  matters  referred  to  in  the  latter  part  of 
that  section.    Therefore,  in  my  opinion,  there  is 
nothing  in  the  Act  to  prevent  the  implication  that 
the  local  authority  are  entitled  to  support.    We 
were  pressed  with  the  argument  that,  if  there  is  a 
right  to  subjacent  support,  there  must  also  be  a 
ri|^ht   to  lateral  support;   but    here,  in  dealing 
with  the  matter  as  regards  Lord  Dudley's  trustees, 
it  is  not  necessarv  to  answer  that  suggestion.     But 
it  is  not  properly  lateral  support — it  is  support 
from  lateral  owners ;  that  is  to  say,  support  from 
the  land  of  owners  through  whose  land  the  sewer 
is  not  actually  made.    I  can  in  no  way  see  that 
the  right  to  support  which  is  to  be  given  by  Lord 


Dudley's  trastees  is  to  be  confined  to  the  support 
by  the  land  vertically  under  the  line  of  the  sewer. 
Of  course  it  may  be  necessary  that  there  should 
be    support    from    land    at   any    given    angle, 
but   one   must    consider    this.      The    support 
of  the   lateral   owners   must   stand    in  a  very 
different  position,  and  it  may  well  be — I  do  not 
decide  it,  for  I  think  it  is  noc  necessary  to  do  so — 
that  there  is  a  right  from  the  mere  authority  to 
construct  and  maintain  the  sewer  as  against  the 
owners  through   whose  land  the  sewer  is  con- 
structed.    Consider  what  the  difference  between 
the  two  is.    The  owner  through  whose  land  the 
sewer  is  made  was  the  absolute  owner  of  the  land, 
so  as  to  be  able  to  deal  with  it  as  he  pleased,  but 
when  the  sewer  was  put  in  he  could  not  work  the 
land  as  he  had  been  entitled  to  work  it  before, 
and  therefore  he  is  entitled  to  compensation,  not 
only  for  the  loss  of  a  portion  of  his  land,  but  for 
his  altered  position  in  not  being  able  to  deal  with 
the  lower  strata  as  he  had  been  entitled  to  deal 
with  them  before.    As  to  a  lateral  owner,  unless 
the  sewer  throws  upon  him  a  burden  by  wanting 
more  lateral  support  than  his  neighbour's  land 
wanted  before  toe  sewer  was  made,  he  suffers  no 
barm,  and  if  so  he  does  not  come  within  the  com- 
pensation clause.    His  neighbour,  in  whose  land 
the  sewer  is  made,  was  entitled  to  the  support 
which  his  land,  in  the  natural  state,  ^  ithout  any 
additional  weight  upon  it  by  houses,  required; 
and  unless  the  sewer  does  threw  an  additional 
weight  upon  the  land,  and  requires  an  additional 
lateral  support  to  that  which  was  afforded  pre- 
viously, and  which  ought  to  have  been  afforcled 
previously  by  the  neighbour  of  the  owner  of  the 
land  where  the  sewer  is,  he  suffers  no  damage  what- 
ever by  the  exercise  of  the  power  given  by  the  Act. 
If  so  he  certainly  does  not  come  within  the  com- 
pensation clause,  and  there  is  no  additional  burden 
of  support  required  from  him.     If  a  sewer  is  con- 
structed in  such  a  way,  as  it  may  be  by  being  up 
above  the  surface  on  an  embanlnnent,  as  to  throw 
an  additional  burden  on  him,  it  may  be  that  for 
such  exceptional  circumstances  the  Act  of  Parlia- 
ment did  not  provide  when  it  simply  gave  power 
to  make  a  sewer.    I  do  not  decide  that,  for  it  is 
not  necessary;  possibly  that  is  to  be  provided  for 
by  the  power  given  to  the  local  boara  to  buy  an 
easement — that  is,  the  right  of  such  support  as  is 
required  by  the  lateral  owner  through  whose  land 
the  sewer  does  not  go,  or  it  may  be  met  by  buyizig 
the  land  in  order  to  obtain  lateral  support.    It 
may  well  be  as  suggested — I  think  by  Brett,  L.J. 
— that,  as  against  the  owner  through  whose  land 
the  sewer  is  made,  the  Act  of  Parliament  does,  by 
necessary  implication,  gives  a  right  to  support, 
and  therefore  gives  him  a  right  to  compensation 
in  respect  of  support  both  subjacent  ana  lateral ; 
but  that,  in  the  exceptional  cases  where  support 
may  be  required  from   an  adjoining  or  lateral 
owner,  it  does  not  by  necessary  implication  give, 
by  the  mere  fiEict  of  giving  power  to  make  and 
maintain  a  sewer,  a  right  to  compensation.    In 
the  present  case  it  is  not  necessary  to  decide  that. 
The  only  question  on  this  part  of  the  case  being 
whether  Lord  Dudley's  trustees,  who  are  entitled 
to  some  compensation,  and  through  whose  land 
the  sewer  is  made  by  the  authority  of  the  Act  of 
Parliament,  cannot  say  that  they  were  damaged 
by  the  power  which  they  fornrerly  had  of  dealmg 
with  their  land  as  they  thought  fit,  that  is,  (3 
getting  the  minerals,  being  taken  away  from  them 
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by  the  oonBtmotion  of  the  sewer,  I  think  they 
are  entitled  to  compensation  in  respeot  of  it. 
Then  there  are  two  anthorities  which  have  been 
referred  to,  and  with  which  we  onght  to  deal.  I 
assent  to  what  Brett,  L.  J.  said  as  to  the  case  of 
Ths  Metropolitan  Board  of  Works  v.  The  Metro- 
politan  BailvxMf  Company  (uhi  sup.).  As  to  the 
other  case,  before  Wood,  Y.O.,  The  Metropolitan 
Boa/rd  of  Works  v.  The  North  London  Bailway  Com' 
pony  (tibi  sttp.),  it  only  oomes  to  this,  that  the 
sewer  anthorities  are  not  bonnd,  as  railway  com- 
panies acting  nnder  the  Lcrnds  Clauses  Consoli- 
dation Act  are,  to  buy  the  land,  or  to  make  the 
deposit  required  by  sect.  85  of  that  Act,  bnt  have 
power  to  make  sewers  throngh  people's  land,  pay- 
ing compensation  for  the  damage  caused  by  tneir 
so  doing,  and  therefore  that  decision  has  no  bear- 
ing on  this  question.  I  am  therefore  of  opinion 
that  the  trustees  are  entitled  to  oompensation  in 
re8|)ect  of  the  loss  caused  by  their  being  bound  to 
give  support  to  the  sewer.  The  other  question  as 
to  whether  they  are  entitled  to  oompensation  in 
respect  of  percolation,  I  answer  in  the  negative, 
because,  if  the  trustees  are  bound  to  give  the 
necessary  support,  there  can  be  no  percolation 
except  by  the  trustees'  wrongful  act,  and  there- 
fore they  can  neither  be  entitled  to  recover  by 
action  nor  to  claim  oompensation  in  respeot  of 
this.  Therefore  the  only  sum  which  the  lecal 
aothority  is  liable  to  pay  in  addition  to  the  1011 1, 
is  1500L  in  respeot  of  the  damage  caused  to 
Lord  Dudley's  trustees  in  not  being  able  to  work 
the  mines. 

LiNDLET,  L.  J. — I  am  of  the  same  opinion.  The 
first  question  is  whether,  when  the  local  authority 
make  a  sewer,  they  have  a  right  to  have  it  sup- 
ported by  the  land  lying  underneath  it.  Primd 
fade  I  should  say  they  had;  but  it  is  said  in- 
geniously that  they  coald  buy  the  right  of  sup- 
port, and  therefore  not  having  bought  in  they  are 
not  entitled  to  it.  The  efiect  of  acceding  to  that 
argument  would  be,  that  anyone  might  let  the 
sewer  down  at  anj  point  where  it  passed  through 
his  land ;  it  is  said  that  they  will  not  do  so,  and 
that  the  local  authority  are  willing  to  take  the 
ohance  of  this.  I  think  the  true  construction 
negatives  that  view.  When  power  is  given  to  the 
local  authority  to  make  the  sewer,  and  the  obli- 
gation is  imposed  upon  them  of  keeping  it  in 
repair,  it  would  be  inconsistent  to  say  that  they 
hayd  no  right  to  support.  Therefore,  on  the  ground 
put  by  Brett,  L.  J.,  I  am  of  opinion  that  the  local 
authority  must  have  support  for  the  sewer,  and 
the  trustees  are  entitled  to  oompensation  in 
respect  of  the  burden  so  imposed  upon  them.  It 
seems  to  me  that  there  is  no  authority  to  the 
contrary.  The  case  as  to  the  Fleet  sewer,  The 
Metropolitan  Board  of  Works  v.  The  Metropolitan 
Railway  Company  (ubi  sup.),  is  no  authority 
to  the  contrary,  and  the  reason  of  that  decision 
does  not  apply  to  the  present  case.  That  case 
turned  on  this,  that  the  court  would  not  say  that 
there  was  an  implied  right  to  lateral  support 
because  no  compensation  was  given  by  the  Act  to 
the  adjoining  owner.  That  does  not  apply  here. 
Then  there  is  a  puzzling  question  as  to  the  effect 
of  sect.  334.  The  appellants'  counsel  put  it  that 
you  must  not  prevent  a  mine* owner  from  working 
his  mines ;  that  is  to  say,  you  cannot  expect  him 
to  refrain  from  working  his  mines  in  order  to 
leave  yoar  sewer  alone.  The  language  of  the  first 
part  of  the  section,  I  think,  goes  that  length  ;  but 


logically  it  gees  this  length  too,  that  mines  areT 
out  of  the  Act  altogether,  and  Mr.  Jelf  saw  ihat, 
and  therefore  would  not  push  it  so  faff^  and  he 
said,  "notwithstanding  the  general  language  of 
that  Act  we  certainly  have  a  right  to  make 
sewers  through  mines,  and  if  necessary  to  tray  the 
mines."  He  was  compelled  to  put  an  iUogioal 
and  inconsistent  construction  upon  those  general 
words ;  but  when  you  look  at  the  section  alto- 
gether, and  look  at  the  last  part  of  it,  you  see  at 
once  that  the  construction  sought  to  be  put  upoa 
it  cannot  possibly  be  the  right  one.  I  admit  it  is 
a  stmgglmg  with  the  words,  and  a  straining  of 
the  words ;  but  when  you  see  there  are  oertain 
portions  of  the  Act  which,  if  this  section  is  oonr 
fined  to  them,  make  the  section  utterly  insensible 
and  inconsistent  with  the  other  sectionB,  which 
you  cannot  really  do  without  dislocating  the 
whole  scheme  of  the  Act,  I  have  no  hesitation 
whatever  in  putting  on  this  eeotion  a  oonstmotion 
which  makes  it  sense,  by  saying  that  it  applies  to 
those  groups  of  sections  which  apply  to  nuisances. 
The  question  on  the  award  is  whether  it  is  to  be 
for  30001.  or  1500{. ;  this  was  left  to  us  by  oonsent, 
and  we  are  of  opinion  that  it  should  be  for  15002. 
only. 

Bbbtt,  L. J. — I  agree  with  what  has  been  said 
as  to  sect.  334. 

Appeal  aUowed  in  part  and  dismissed  in 
part.  Judgment  varied  hy  reducing  the 
amount  from  3000Z.  to  1500Z. 

t  Solicitor  for  the  Corporation  of  Dudley,  0.  8, 
Warmington,  for  E,  M.  Warmington,  Dudley. 

Solicitors  for  Earl  of  Dudley's  trustees,  Benhow, 
SaUweJl,  and  Tryon, 
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Tuesday,  Feb.  21, 1882. 
(Before  Bbbtt  and  Cotton,  L. JJ.) 
Beo.  V,  The  Local  Boabd  op  Wuiblbdon.  (a) 

APPEAL  PBOM  THE  QUEBN'S  BENCH  DIVISION. 

Public  Libraries  Act  1856  (18  ^  19  Viet,  c  70),  •. 
6— Adoption  of  Act  by  resolution  of  public 
meeting — Bight  to  demand  poll — Public  Librofies 
Amendment  Act  1877  (40  ^  41  Viet.  c.  54). 

At  a  meeting  of  the  ratepayers  of  the  district  of  W,, 
duly  convened  by  the  defendants  under  sect.  6  of 
ths  Public  libraries  Act  1855,  a  resolution  in 
favour  of  the  adovtion  of  the  Act  vhu  carried, 
A  poll  was  demanaed  on  behalf  of  two  ratepayers, 
but  was  not  taken.  A  mandamus  directed  to  (he 
defendants,  commanding  them  to  adopt  (he  pro- 
visions of  the  Ad  within  the  district^  having  been 
applied  for : 

Held  (affirming  the  judgment  of  Denman  and 
Hawkins,  J  J.),  thai  the  common  law^right  to  have 
a  poll  taken  existed  and  had  not  been  taken  away 
by  the  Public  Libraries  Amendment  Act  1877 
(40  ^  41  Vict.  c.  54),  and  that,  as  the  poll  had 
never  been  taken,  the  resolution  of  the  meeting 
was  of  no  effect,  and  the  Act  had  not  been 
properly  (adopted. 

At  a  public  meeting  of  the  ratepayers  duly 
convened  by  the  Local  Board  of  Wimbledon  to 
determine  whether  the  Public  Libraries  Act 
should  be  adopted  for  the  district,  a  resolotion  in 
favour  of  its  adoption  was  carried  by  a  majority  of 
six.  A  poll  was  demanded  on  behalf  of  two  rate- 
payers, but  was  never  taken. 

(a)  Beported  by  P.  B.  Hutohins,  Eaq^  Buiiiter  ftt-Lav. 
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A  mle  was  obtained  oallinff  on  the  defendants 
to  show  canse  whj  a  writ  of  mandamui  should 
not  issue  directing  them  to  adopt  and  carry  oat 
the  provisions  of  the  Public  Libraries  Act. 

Denman  and  Hawkins,  JJ.  gave  judgment  dis- 
charging the  rule :  (reported  45  L.  T.  Bep.  N.  S. 
441.) 

The  prosecutor  appealed. 

Bazdlgette  for  the  appellant. — ^There  is  no  right 
to  demand  a  poll  at  a  meeting  called  under  sect. 
6  of  the  Public  Libraries  Act  1855  (18  &  19  Yict. 
c.  70) ;  (a)  such  right  is  confined  to  vestries. 
Secondly,  if  there  ever  was  such  a  right  it  is  taken 
away  by  subsequent  legislation  (40  &  41  Yict.  c. 
54,  s.  1).  (b)  By  29  A  30  Yict.  c.  114,  s.  7,  so  much 
of  sect.  6  of  the  Public  Libraries  Act  (Scotland) 
1854  (17  &  18  Yict.  c.  64),  as  authorised  the 
demanding  a  poll  is  repealed;  this  shows  that 
under  the  English  Act  a  poll  cannot  be  demanded. 
The  case  of  Beg.  v.  The  Veetry  of  the  Parieh  of  8t. 
MaUhew,  Bethmd  Qreen  (82  L.  T.  Bep.  N.  S.  558), 
on  the  authority  of  which  the  judgment  of  the 
court  below  was  given,  is  distinguishable  from  the 
present  case ;  first,  because  it  was  the  case  of  a 
vestry ;  secondly,  because  it  was  decided  on  sect. 
8,  the  words  of  which  are  different  from  those  of 
sect.  6 ;  and  thirdly,  because  it  was  decided  before 
the  passing  of  40  &  41  Yict.  c.  54.  [Bsbtt,  L.J. 
referred  to  Beg.  v.  Hoio,  9  L.  T.  Bep.  N.  S.  885 ;  88 
L.  J.  58,  M.  C]  Oampbell  v.  Maund  (5  A.  &  E. 
865)  and  B.  v.  jyOyJ^/  and  Hedger  (12  A  &  E. 
139)  were  also  cited. 

A.  Glen,  for  the  local  board,  was  not  called  on 
to  argue. 

Bbstt,  L.J. — The  points  raised  on  behalf  of  the 
appellant  have  been  put  very  clearly  by  Mr.  Bazal- 
gette,  but  notwithstanding  this,  his  argument  has 
not  convinced  me.  I  am  of  opinion  that  the  de- 
cision of  the  Divisional  Court  is  right,  and  ought 
to  be  upheld  on  the  grounds  on  which  it  is  founded. 
A  meeting  was  called  under  the  Act  of  Parlia- 
ment ;  the  votes  of  those  present  were  taken,  and 

(a)  Sect.  6.  The  board  of  any  district,  being  a  place 
witMn  the  limits  of  any  improrement  Act,  and  having 
anch  a  population  as  aforesaid,  shall,  npon  the  reqtusi- 
laon  in  writing  of  at  least  ten  persons  assessed  to  and 
paying  the  improrement  rate,  appoint  a  time  not  less 
than  ten  days  nor  more  than  Wenfy  da^s  from  the  time 
of  leoeiying  snob  requisition  for  a  pnbho  meeting  of  the 
persons  assessed  to  and  paying  snoh  rate,  in  order  to 
determine  whether  this  Act  shall  be  adopted  for  snoh 
district.,  and  ten  days'  notice  at  least  of  the  time,  place, 
and  object  of  snoh  meeting  shall  be  given  by  affixing  tiie 
same  on  or  near  the  door  of  every  chnrch  and  cniax>el 
within  the  district,  and  also  by  advertising  the  same  in 
one  or  more  of  the  newspapers  published  or  circulated 
within  the  district,  seven  days  at  least  before  the  day 
appointed  for  the  meeting ;  and  if  at  such  meeting  two- 
thirds  [now  more  than  one  half  (29  &  30  Vict.  c.  114,  s. 
6)]  of  such  persons  as  aforesaid  then  present  ahaSl  deter- 
mine that  this  Act  ought  to  be  adopted  for  the  district, 
the  same  shall  thenceforth  take  effect,  and  come  into 
operation  in  sudh  district,  and  shall  be  carried  into  effect 
according  to  the  laws  for  the  time  being  in  force  relating 
to  such  board. 

(b)  Sect.  1.  It  shall  be  competent  for  the  prescribed 
local  authority,  in  axrf  place  or  community  which  has  the 
power  to  adopt  one  of  the  above-recited  acts,  to  ascertain 
the  opinions  of  the  majority  of  the  ratepayers  either  by 
the  prescribed  public  meetmff,  or  by  the  issue  of  a  voting 
paper  to  each  ratepayer,  ana  the  subsequent  collection 
ana  somtiny  thereof,  and  any  expense  in  connection  with 
such  voting  papers  shall  be  borne  in  the  same  way  as  the 
expense  oi  a  public  meeting  would  be  borne ;  and  the 
decision  of  the  majority  so  ascertained  shdll  be  equally 
binding. 

Ma6.  Gas.  Yol.— XII. 


the  votes  were  counted;  some  persons  in  the 
minority  applied  for  a  poll ;  the  chairman  declined 
to  allow  a  pol],  whereupon  the  board  declined  to 
act  upon  the  resolution  which  had  been  come  to  at 
the  meeting.  Then  an  application  was  made  to 
the  Queen's  Bench  Division  for  a  mandamiut  to 
compel  the  board  to  act  on  the  resolution.  The 
Queen's  Bench  Division  declined  to  grant  a 
mandamus  on  the  ground  that  no  final  legal 
resolution  had  been  come  to  at  the  meeting, 
because,  a  poll  having  been  demanded  and  not 
taken,  the  votes  given  at  the  meeting  did  not 
express  the  legal  final  vote  of  the  meeting,  or  in 
other  words,  that  anyone  who  was  dissatisfied 
with  the  resolution  which  had  been  passed  at  the 
meeting  coald  demand  a  poll  of  the  ratepayers, 
that  is  to  say,  of  all  who  might  have  been  present 
at  the  meeting  if  they  had  chosen  to  attend.  The 
question  to  be  decided  is,  whether  a  poll  could  be 
legally  demanded.  It  was  held  in  the  court  below 
thu&t  there  was  a  legal  right  to  have  a  poll,  and 
the  reaBon  on  which  this  view  is  based  is,  that 
where  a  meeting  is  called  of  people  qualified  in  a 
particular  way,  and  all  those  so  qualified  are  not 
present,  it  is  for  the  public  interest  that  there 
should  be  an  opportunity  of  obtaining  the  decision 
of  all  the  qualified  persons,  and  when  this  is  so, 
unless  there  is  some  Act  of  Parliament  to  the 
contrary,  the  right  to  a  poll  is  a  common  law 
incident  in  the  case  of  every  such  meeting,  and  it 
was  said  in  the  court  below  that  in  the  present 
case  there  is  nothing  in  any  Act  of  Parliament  to 
take  away  this  common  law  right.  Mr.  Bazal- 
gette,  arguing  in  support  of  the  appeal,  says 
that  there  is  no  such  common  law  right,  and  that 
if  there  formerly  was  any  such  right,  it  is  taken 
away  by  the  Acts  of  Parliament.  In  the  first 
place,  assuming  that  there  is  nothing  in  the  Acts 
to  take  the  right  away,  is  there  any  such  common 
law  right  P  It  is  argued  that  such  a  right  exists 
only  in  the  case  of  a  vestry  meeting  or  of  a  meet- 
ing called  by  the  vestry ;  but  if  we  allow  that  the 
common  law  right  exists  in  the  case  of  a  meeting 
called  by  a  vestry,  it  seems  hard  to  say  that  the 
same  rule  does  not  also  apply  to  meetings  called 
by  other  bodies.  The  question  is  a  larger  one ;  it 
is  whether,  where  a  meeting  of  a  large  body  of 
persons,  all  possessing  a  particular  (^qualification, 
IS  called  to  decide  as  to  a  question  m  which  all 
such  persons  are  interested,  there  is  a  right  to 
demand  a  poll  of  the  whole  body  of  persons  so 
qualified.  Then  does  the  poll  when  demanded 
enlarge  the  meeting  P  If  the  meeting  is  enlarged 
it  must  be  enlarged  until  the  poll  is  finally  taken. 
If  the  poll  is  taken  in  the  room  where  the  meeting 
is  first  held,  could  the  whole  body  of  qualified 

fersons  come  in  and  vote  P  and  if  not,  why  not  P 
f  the  body  of  qualified  persons  is  too  large  for  all 
of  them  to  be  able  to  vote  then  and  there,  why 
should  there  not  be  an  adjournment  of  the  meeting 
so  as  to  enable  them  all  to  vote  P  I  think  that,  if  a 
poll  can  be  demanded,  the  meeting  must  be  enlarged 
so  as  to  enable  the  poll  to  be  effectaally  taken. 
Then  is  there  a  right  by  the  common  law  to  have 
a  poUP  We  must  learn  this  from  the  practice  as 
shown  by  the  decisions  of  the  courts.  Lord 
Stowell,  in  Anthony  v.  Segar  (1  Hagg.  Cons.  13), 
laid  down  the  rule  that  a  poll  might  bo  demanded 
in  terms  not  confined  to  the  case  of  a  vestry,  bat 
as  a  proposition  of  general  law.  Then  there  is  the 
case  of  GampbeU  v.  Maund  (5  A.  &  E.  865).  No 
doubt    that    was   a   case   of   a   vestry,  bnt   at 
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Be  The  Wearmouth  Gkown  Glass  Compant  Limited. 


[Chah.  Drr. 


the  same  time,  in  the  written  judgment  of 
the  Court  of  Exchequer  Chamber,  which  was 
the  judgment  of  Tmdal,  C.J.  and  of  all  the 
other  judges  who  sat  with  him,  the  proposition 
is  not  in  terms  limited  to  the  case  of  a  vestry 
idone ;  the  judges  must  have  said  so  if  they  had 
thought  it  ought  to  be  so  limited,  but  on  the 
contrary  they  lay  down  the  law  in  general  terms, 
and  rely  upon  the  decision  of  Lord  Stowell  to 
which  I  have  referred.  Beg.  v.  How  (38  L.  J.  58, 
M.  C.)  is  bIbo  the  case  of  a  vestry,  but  there  the 
vestry  was  acting  not  at  common  law,  but  being 
directed  by  an  Act  of  Parliament  to  do  certain 
things,  was  acting  in  the  performance  of  the 
statutory  duty  thus  imposed,  and  it  was  held  that 
a  poU  could  be  demanded  on  the  ground  that  the 
common  law  does  imply  a  power  to  have  a  poll 
and  to  enlarge  the  meeting  for  that  purpose. 
Unless  some  Act  of  Parliament  clearly  takes 
away  a  common  law  right  it  exists,  and  in  the 
present  case  both  reason  and  authority  show  that 
the  right  existed,  and  the  only  question  is  whether 
the  statutes  take  away  this  right.  Mr.  Bazalgette 
did  not  rely  on  the  words  "  such  persons  as  fore- 
said then  present"  and  "shall  thenceforth  take 
effect  and  come  into  operation  "in  18  &  19  Vict, 
c.  70,  s.  6,  no  doubt  because  he  had  read  Beg.  v. 
How,  the  effect  of  which  is  to  show  that  such  an 
argument  could  not  prevail.  There  are  no 
negative  words  in  the  statute  which  are  relied  on 
as  taking  away  the  right  to  a  poll  (40  &  41  Vict, 
c.  54,  8.  1),  but  all  the  provisions  of  that  enact- 
ment are  affirmative ;  therefore  there  is  no  express 
provision  to  take  away  the  right.  Then  it  is 
suggested  that  it  is  taken  away  by  implication ; 
but  it  is  not  a  necessary  implication,  for  if 
the  meeting  is  enlarged  and  a  poll  taken  every 
word  of  the  Act  applies.  For  these  reasons 
I  am  of  opinion  that  the  judgment  of  the 
Divisional  (3ourt  is  right  and  ought  to  be 
affirmed. 

CoTTOK,  L.  J. — I  am  also  of  opinion  that  a  mem" 
damtu  was  righfcly  refused.  Tnere  are  two  ques- 
tions: first,  whether  a  common  law  right  to 
demand  a  poll  existed;  and,  secondly,  whether 
such  right  nas  been  taken  away  by  statute.  In 
my  opinion,  on  both  points  the  judgment  of  the 
court  below  is  right.  There  was  a  meeting  of 
persons  who  had  a  right  to  vote,  which  depended 
on  their  qualification  as  ratepayers,  and  at  such  a 
meeting  1  think  that  anyone  present  has  a  right 
to  demand  a  poll.  If  a  poll  is  taken,  that  does 
not  amount  to  holding  a  new  meeting  ;  but  it  is 
taken  in  order  to  ascertain  the  sense  of  the  general 
bodj  of  persons  qualified  to  vote,  and  to  give  others 
besides  those  who  are  present  when  me  poll  is 
demanded  power  to  come  in  and  exercise  their 
right  of  voting,  and  in  order  also  to  ascertain 
whether  the  voters  have  the  qualification  which  is 
reG[uired  in  order  to  entitle  them  to  exercise  the 
privilege  of  voting.  None  of  the  cases  limit  the 
right  to  a  poll  to  vestry  meetings ;  but  it  is  every- 
where said  that,  where  the  right  to  vote  depends 
on  a  qualification,  there  is  a  right  to  a  poll  in 
order  to  take  the  votes  of  the  persons  qualified, 
and,  moreover,  there  is  an  express  authority  that 
the  common  law  right  to  a  poll  exists  in  cases 
arising  on  the  Act  now  in  question :  (Beg.  v.  The 
Vestry  of  ihe  Parish  of  8t.  Matthew,  Bethnal  Qreen 
32  L.  T.  Bep.  N.  S.  558,  reported  only  in  the  Law 
TiXES.)  In  fchat  case  Cookbum,  C.J.  said,  in  giving 
judgment:    ''Generally    speaking,    wherever    a 


decision  is  oome  to  by  a  public  body  on  a  matter 
of  pubHo  interest,  and  where  the  right  of  voting 
turns  on  a  question  of  qualification,  the  rule, 
which  has  been  establishod  by  a  series  of 
decisions,  and  which  is  entirely  in  accor- 
dance with  common  sense,  is  that  a  poll  ia 
demandable  as  of  right  by  any  person  entitled 
to  vote  who  is  dissatisfied'  with  the  conclusion 
arrived  at  by  the  president  of  the  meeting." 
'  1  agree  with  that  statement  of  the  law.  A  dis- 
tinction is  attempted  to  be  drawn  between  the 
case  of  a  vestry  and  other  cases ;  but  if  the  right 
is  extended  to  a  meeting  of  ratepayers  called  by  a 
vestry,  I  think  it  must  also  be  extended  to  a 
meeting  called  by  a  local  authority  under  the 
same  Act.  But  then  it  is  said  that  the  case  to 
which  I  have  referred  was  decided  on  sect  8,  and 
not  on  sect.  6,  and  it  is  also  said  that  a  new  Act 
(^  &  41  Yict.  c.  54)  has  since  been  passed. 
Though  the  words  of  sect.  6  are  different  from 
those  of  sect.  8,  that  does  not  help  the  appellant, 
but,  in  my  opinion,  the  meeting  was  not  at  an  end 
till  the  poll  had  been  held.  Then  it  is  said  that 
the  later  Act  (40  &  41  Yict.  c.  54)  gave  power  to 
dispense  with  the  preliminary  general  meetiDg, 
and  this,  it  is  contended,  has  the  effect  of  taking 
awav  the  right  to  demand  a  poll.  There  is  this 
distinction  between  the  two  ways  of  voting  under 
that  Act.  The  voting  may  be  by  the  prescribed 
public  meeting,  in  which  case,  if  there  was  a 
common  law  right  to  a  poll  before  the  Act»  it 
would  continue  to  exist;  or  the  local  autnority 
may  dispense  with  the  preliminary  meeting  of  the 
ratepayers,  and  may  ask  them  to  go  to  the  poll 
and  express  their  opinion  without  holding  any 
such  meeting.  In  my  opinion,  this  Act  does  not 
teike  away  the  common  law  right  to  a  poll  in  oases 
where  the  meeting  is  held.  Then  the  Act  to 
assimilate  the  law  relating  to  public  libraries  in 
England  and  Scotland  (29  &  80  Yict  c  114) 
repeals  so  much  of  sect.  6  of  the  Scotch  Act  (17  i 
18  Yict.  c.  64)  as  authorises  the  demanding  of  a 
poll,  and  this  is  relied  upon  as  showing  that  a 
poll  is  not  demandable  in  England.  This,  how- 
ever, does  not  follow  from  the  section.  In  my 
opinion,  a  common  law  right  which  has  been 
shown  to  eust  cannot  be  taken  away  by  Act 
of  Parliament,  unless  there  is  something  clear  in 
the  Act  to  show  such  an  intention ;  and  this  is 
not  the  case  here. 

Judgment  affirmed. 

Solicitor  for  the  prosecution,  Summerhays. 
Solicitor  for  the  local  board,  W.  H.  Whitfidd. 


HIGH    COURT   OF  JUSTICE. 

OHANCEBY   DIYISIOK 

Tuesday,  Jan.  31, 1882. 

(Before  Kat,  J.) 

Be    The   Weasmoxtth    C&owv    Glass  Comfaitt 

Limited,  (a). 

Oompany — Winding'Up — OccupaHon  byliqmdatof 
— Bates — ApportionmenL 

In  AprxL  1881  general  district  and  poor  rales  were 
dedaredfor  the  township  of  8.  for  the  ensuing 
sia  months,  and  a  sum  assessed  upon  (he  W. 
Company  in    respect  of   their   premises.     In 

(a)  Beported  Irf  J.  B.  BaooKJi,  E8(|.  BttfiBt»-«l-Uv. 
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Ghah.  Div.] 


Laws  v»  Eltbihgham. 


•  [Q.B.  Div. 


Augaat  the  W.  Company  was  ordered  to  be 
wound-up.  The  liguidator  continued  in  oecv/pa- 
Hon  of  the  premises.  The  local  board  claimed 
payment  in  full  of  an  apportioned  part  of  the 
April  rate  in  respect  of  the  liquidator's  occupa* 
tionfrom  August  tiU  October. 
Heidi  thai  the  court  had  no  power  to  apportion  the 
raie,  and  that  the  local  board  totdd  only  prove  in 
the  liquidcUion  for  the  whole  amount. 

Motion. 

On  the  20tb  April  1881  the  local  board  for  the 
township  of  Southwick  made  a  general  district 
rate,  and  on  the  23rd  of  that  month  the  overseers 
of  the  poor  for  the  said  township  made  a  poor 
rate  for  the  ensuing  six  months.  Sums  amounting 
to  762.  86.  4d.  were  assessed  on  the  Wearmouth 
Grown  Gbss  Gomi^ny  Limited  in  respect  of  these 
rates  for  the  premised  occupied  by  them  in  the 
said  township. 

On  the  22nd  Aug.  1881  the  company  passed  a 
resolution  for  a  voluntary  winding-up,  and  liqui- 
dators were  appointed.  On  the  24th  an  order 
was  made  to  continue  the  winding-up  under  the 
supervision  of  the  court.  No  part  of  the  rates 
bad  been  paid  by  the  oompanv  at  the  date  of  the 
supervision  order.  The  liquidators  continued  to 
occupy  the  premises  of  the  company  after  the 
order,  and  to  carry  on  the  business  so  far  as  was 
necessary  for  the  purpose  of  selliug  it  as  a  going 
concern.  Further  rates  were  declared  in  October 
for  the  ensuing  six  months. 

On  the  17th  Dec.  an  order  was  made  by  the 
magistrates  for  the  county  of  Durham  upon  sum- 
monses taken  ottt  by  the  local  board  and  over- 
seers for  payment  by  the  liquidators  of  the  whole 
of  the  October  rates  and  a  sum  of  25Z.  9^.  5d.  for 
the  proportion  of  the  April  rates  from  the  date  of 
the  voluntary  winding-up  to  the  end  of  the  six 
months  for  which  they  had  been  made. 

The  liquidators  tendered  payment  of  the  amount 
of  the  October  rates  and  costs  of  the  summonses, 
but  this  was  refused. 

This  was  a  motion  by  the  liquidators  to  continue 
an  interim  injunction  restraining  the  local  board 
and  overseers  from  enforcing  distress  warrants 
under  the  magistrates'  order. 

WaUer,  Q.G.  and  Bunting  for  the  motion. — It  is 
clear  that  rates  have  no  priority  in  a  liquidation : 
{Be  Albion  Steel  and  Wire  Company ,  38  L.  T. 
Bep.  N.  S.  207 ;  L.  fiep.  7  Ch.  Div.  507.)  The 
only  question  is,  whether  rates  can  be  apportioned 
so  as  to  make  the  liquidator  liable  for  such  part 
as  accrued  due  after  the  winding-up.  Bates  are 
not  {M&yments  accruing  from  day  to  day,  and 
there  is  no  ground  or  authority  for  apportioning 
them.    [They  were  stopped  by  the  Gourt.] 

Bomer,  Q.G.  and  Qatey  for  the  local  board  and 
overseers. — The  liquidators  had  the  beneficial 
occupation  of  the  premises,  after  the  winding-up, 
for  a  part  of  the  time  in  respect  of  which  the  rates 
were  declared.  The  creditors  had  the  benefit  of 
that  occupation,  and  therefore  the  rates  ought  to 
be  paid  in  full  on  the  same  ground  as  the  rent  is 
paid  under  the  same  circumstances.  Be  The  South 
Kensington  Co-operative  Stores  (44  L.  T.  Eep. 
N.  S.  471;  17  Cfb.  Div.  161). settled  the  question 
as  to  apportionment  of  rent.  The  Public  Health 
Act  1875,  sect.  211,  sub-sect.  3,  provides  for  the 
apportionment  of  rates  between  the  different 
owners  and  occupiers  if  there  is  a  change  of  occu- 
pation daring  the  period  for  which  the  rates  are 


made.  For  this  purpose  the  liquidation  is  a 
change  of  occupation.  The  liquidator  occupies  in 
a  different  right  from  the  company,  and,  as 
representing  the  creditors,  must  pay  the  rates 
which  were  payable  in  respect  of  his  occupation 
for  their  benefit.  Be  The  West  HarUepool  Iron 
Company  Limited  (34  L.  T.  Eep.  N.  S.  5o8)  is  the 
only  case  in  which  the  question  has  been  before 
the  court,  and  that  was  decided  against  the  rates 
solely  on  the  ground  that  the  liquidator's  occu- 
pation was  not  in  that  case  beneficial.  If  it  had 
been,  the  court  would  plainly  have  decided  the 
other  way. 

Bjlt,  J. — I  think,  Mr.  Waller,  your  application 
is  right.  It  is  Ebdmitted  that  the  Gourt  of 
Ghancery  has  no  inherent  power  to  apportion 
payments,  and  that  the  case  of  rates  is  not  within 
the  Apportionment  Act  1870.  It  requires,  there- 
fore, some  other  statutory  authority  to  enable 
the  court  to  make  such  apportionment.  Mr. 
Bomer  ingeniously  quoted  the  Public  Health  Act 
1875,  sect.  211,  sub-sect.  3,  and  it  was  argued 
that,  though  the  liquidator  acquires  no  estate  in 
the  property  of  the  company,  ne  becomes,  on  the 
winaing-up,  the  occupier  of  their  premises.  I 
cannot  assent  to  that  argument.  In  my  opinion, 
the  liquidator  is  not  the  occupier  of  the  premises ; 
he  is  merely  the  officer  of  the  court,  and  his 
occupation  is  still  the  occupation  of  the  company. 
With  some  regret,  therefore — ^for  I  think  it  would 
be  equitable  that  these  rates  should  be  appor- 
tioned— 1  must  decide  that  they  cannot  be 
apportioned,  but  that  the  whole  of  the  rate  made 
before  the  date  of  the  winding-up  must  be  proved 
in  the  winding-up.  The  local  Doard  must  pay 
the  costs  of  this  application.  * 

By  consent,  the  local  board  and  overseers 
undertaking  not  to  distrain,  no  order  was  made 
on  the  motion. 

Solicitors  for  the  company,  Hickin  and  Chraham 
for  Moore,  Longden,  ana  Mann,  Sunderland. 

Solicitors  for  the  local  board  and  overseersi 
/.  and  E.  Scott. 


QUEEN'S  BENGH  DIVISION. 

Tuesday,  Dec.  6, 1881. 

(Before  Gbove  and  Lofes,  JJ.) 

Laws  v.  Elt&ingham.  (a) 

CHminal   law — Malicious  injury — Property — In- 
corporeal right — 24  §r  26  Viet.  c.  97,  s.  52. 

The  resident  freemen  and  widows  of  freemen  of 
the  borough  of  N.  were  each  entitled  by  right, 
declared  and  confirmed  by  local  Acts,  to  "  the  full 
right  a/nd  benefit  to  the  herbage  of  the  iovm  moor 
for  two  milch  cows," 

Subject  to  the  "  herbage  right "  aforesaid,  the  corpo- 
ration of  the  borough  were  declared  to  be  owners 
of  the  soU  in  fee  simple. 

The  respondent  having  played  at  bowls  on  the  town 
moor,  and  done  nominal  damage,  the  appellant, 
one  of  the  freemen,  laid  an  information  against 
him  under  the  Malicious  Injuries  to  Property 
Act  1861  (24  ^  25  Vict.  c.  97),  s.  52. 

Held,  that  the  "  herbage  right "  was  not  real  or  per- 
sonal  property  within  that  Act,  which  contem' 
plated  tangibie  and  visible  property  only. 

Case  stated  by  the  justices  of  the  borough   of 
Newcastle-upon-Tyne.    By  local  Acts  of  14  Greo. 

(a)  Beported  by  J.  A.  Foon,  Eeq.,  Barriater-at-Law. 
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3,  and  33  &  34  Yiot.  all  resideDt  freemen  of  the 
borough  of  Newcastle-npon-l^e,  and  all  widows 
of  suoh  freemen,  are  declared  to  be  entitled  *'  to 
the  fall  right  and  benefit  to  the  herbage  of  the 
town  moor  for  two  milch  cows."  Subject  to  the 
aforesaid  "  herbage  right,"  it  was  declared  that 
the  corporation  were  the  owners  in  fee  simple  of 
the  soil. 

An  information  was  laid  by  a  freeman  under 
the  Malicious  Injuries  to  Property  Act  1861  (24  & 
25  Yict.  c.  97),  s.  52,  against  the  respondent,  for 
damaging  the  herbage  right  in  question  by  play* 
ing  at  bowls  on  the  grass  of  the  town  moor. 
The  justices  dismissed  the  information.  The 
freeman  appealed. 

Sir  F.  EerscheU,  Q.O.  S.-G.,  and  Joel  for  the 
appellant. 

Wills,  Q.G.  and  Fitzgerald  for  the  respondent. 
Sect.  52  of  the  Malicious  Injuries  to  Property 
Act  1861  (24  &  25  Yict.  c.  97)  is  as  foUows : 

WhoBoerer  shall  wilfnlly  or  malioiouBly  oommit  any 
damage,  iniuzy,  or  spoil  to  or  upon  any  real  or  personal 
propeorty  wnateVer,  either  of  a  public  or  private  nature 
....  shall,  on  oonviotion  ....  be  liable  to  fine  and 
imprisonment. 

Groye,  J. — In  this  case  I  must  admit  that  for 
some  little  time  my  mind  was  rather  led  astray 
by  the  argument  of  the  Solicitor-General  from 
the  real  point  before  us«    The  question  which 
the   magistrates    have   put   to    us    really    pre- 
sents  no   difficulty.     By  the    statute  of    1870, 
reciting  the  former  statute  of  1774,  a  certain 
'*  right  or  benefit  of  herbage  "  (to  use  the  words 
of  the  Act)  was  given  to  certain  freemen  of  the 
borough  of  Newcastle,  and  that  right  was  a  right 
of   depasturing   two  milch   cows    each   on    the 
herbage.    Another  part  of  the  statute  limited  the 
number  so  to  be  depastured.    It  is  said  that  be- 
sides that  right  or  benefit  there  were  other  rights 
given  to  them,  such  as  a  power  of  mcmagement 
in  conjunction  with  the  corporation,  who  were 
entitled  to  the  soil  in  fee  simple.    The  question 
before  us  is,  whether  an  alleged  injury  to  the 
herbage  right  caused  by  playing  at  bowls  is  an 
injury  to  real  or  personal  property  within  the 
Malicious  Injuries  to  Property  Act  1861 ;  and  to  my 
mind  it  clearly  is  not.    It  is  not  a  real  or  personal 
property  within  the  meaning  of  the  statute.    The 
words  of  sect.  52  of  the  Act  24  &  25  Yict.  c.  97, 
are :    "  Whosoeyer  shall   wilfully  or  maliciously 
commit  any  damage,  injury,  or  spoil  to  or  upon 
any  real  or  personal  property  whatsoever,  either 
of  a  public  or  private  nature.      Now,  what  is  the 
real   or    personal  property  to  which   malicious 
damage  is  considered  as  applying  f    1  think  it  is 
something  real,  something  tangible ;  not  a  mere 
legal  right,  but  actual  tangible  property.    I  have 
looked  at  eyery  section  of  the  statute,  and  every 
section  applies  to  dcunage  done  to  actual  physicfd 
property,  or  attempts  to  do  such  damage ;  not  to 
damage  or  injury  to  a  right,  which  may  be  action- 
able, but  which  is  clearly  not  within  we  statute. 
I  am  therefore  of  opinion  that  the  appellant  must 
fail.    I  do  not  think  it  necessary  to  answer  the 
second  question,  but  I  should  be  inclined  to  say 
that  the  proper  owner  of  the  property  to  take 
proceedings  under  thia  section  would  be  the  cor- 
poration. 

LoFES,  J. — I  will  confine  myself  yery  shortly  to 
what  I  believe  to  be  the  question  we  are  asked  in 
this   case.     As  I  understand  it,  the   question 


asked  is  this,  whether  a  right  of  herbage  sudi 
as  is  described  in  this  case  is  real  or  personal 
property  within  the  Malicious  Injuries  to  Property 
Act  1861  (24  &  25  Yict.  c.  97).  It  is  conlfended 
that  the  term  "right  of  herbage"  does  not 
accurately  represent  the  true  interest  of  the  free- 
men in  the  grass  of  tliis  moor.  I  think  these 
words  do  really  describe  that  interest,  and  I  should 
find  it  difficult  to  suggest  words  which  should 
better  describe  it.  The  statute  declares  that  the 
fee  simple  of  the  soil  is  yested  in  the  corporation 
and  the  right  and  benefit  of  herbage  in  the  free- 
men. Then,  is  their  right  of  herbage  real  pro- 
perty? There  are  two  kinds  of  real  property, 
corporeal  and  incorporeal.  Looking  at  sect.  52, 1 
am  clearly  of  opinion  that  it  only  refers  to  cor- 
poreal, tangible,  and  visible  property ;  and,  if  the 
earlier  sections  of  the  Act  are  read,  it  will  be 
found  that  there  is  not  a  single  word  in  any  of 
those  sections  referring  to  anything  incorporeal 
or  intangible.    I  therefore  think  the  justices  were 

"^  *'•  Judgment  far  the  respondent 

Solicitors  for  the  appellant,  Pyhe  and  FarroU, 
for  Joel,  Newcastle. 

Solicitors  for  the  respondent,  FaUotos  and 
Broum.  

Nov.  14  and  Dee.  19, 1881. 

(Before  GaoyE  and  Bowen,  JJ.) 

The  Guardians  of  the  Sxtkdbblasd  Uviok  (appa) 
V.  The  Clshk  op  the  Peace  ov  Sussex  (resp.).  (a) 

Poor  law — SeUlement  hy  residence^Three  years* 
residence  completed  and  ceasing  before  paswig 
0/39  ^  40  Vict,  e,  61 — Subsequent  residenee  ta 
another  parish  of  same  unioth — Break  of  reti' 
dence— Continuance  qf  irremovabiUty — Divided 
Parishes  and  Poor  Law  Amendment  Act  1876 
(39  ^  40  Vict.  c.  61),  s.  34i'-8etaemeHt  aeqwred 
wnder. 

K.  having,  previously  to  the  passing  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act  1875 
(39  ^  40  Vict.  c.  61),  resided  continuously  for 
three  years  in  tJie  parish  of  8.,  within  the  union 
of  8.,  in  such  manner  and  under  suck  cifMim- 
stances  in  each  of  such  years  as  would,  tA 
accordance  wUh  the  several  statutes  in  that 
behalf,  render  him  vrremovdble,  left  thai  parish 
before  t1^e  passing  of  the  said  Act,  and  went  to 
reside  in  another  parish  within  the  same  union 
and  continued  irremovable  therefrom  doum  to 
and  subsequently  to  the  passing  of  the  said  Act, 
and  U  was,  on  a  special  case. 

Held,  by  Orove  and  Bowen,  JJ.,  on  the  authorUy  of 
and  followvng  the  decisions  vn  the  cases  of  Beg.  v. 
The' Guardians  of  the  Ipswich  Union  {L.Mep. 
2  Q.  B.  Div.  269 ;  46  L.  J.  207,  Mag.  Oas.;  36  L.  T. 
Bep.  N.  8.  317)  and  The  Guardians  of  Plomes- 
gate  Union  v.  The  Guardians  of  West  Ham 
Union  (44 L.  T.  Bep.  N.  8.  610;  L.  Bep.  6Q.B. 
Div.  576,  50  L.  J.  51,  Mag.  Oas.),  that  KJt 
residenee  in  the  parish  of  8.  hcunng  come  toanei^ 
before  the  passing  of  the  39  ^  40  VieL  c  61,  he 
did  not  by  such  reindence  acquire  a  setUemeniJM 
thai  pa/rish  under  sect.  34  ojthe  said  Act,  which 
has  reference  to  settlement  only  and  not  to  irrer 
movabUity  i  and  thai  his  residenee  in  ane&ier 
parish  in  the  sanhe  union,  though  good  for  the 
purpose  of  keeping  up  his  statue  of  irremooa' 


<a)  Reported  by  Hbnby  Lstgh,  Eaq.,  BarriitSMit-lAV. 
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hilUy,  was  insufficient  for  ths  purpose  of  gaining 
a  settlement  by  residence  within  the  meaning  of 
that  section. 

Special  case. 

This  is  a  speoial  case  stated,  in  porsaance  of  the 
Act  of  the  12  &  13  Yict.  o.  45,  by  the  above- 
named  appellants  and  respondent  by  consent  and 
by  order  of  BoweD,  J.  of  the  7th  Jnly  1881,  after 
notice  of  appeal  to  the  quarter  sessions  for  the 
connty  of  Sassex  duly  given,  against  an  order  of 
two  justices  of  the  peace  in  and  lor  the  said  county 
dated  the  22Qd  Feb.  1881,  whereby  the  said 
justices  did  adjudge  one  Philip  King  to  be  legally 
settled  in  the  parish  of  Sunderland  in  the  Sun- 
derland Union  in  the  county  of  Durham ;  and  did 
order  the  guardians  of  the  poor  of  the  said  Sun- 
derland Union  to  pay  to  the  governor  of  Her 
Majesty's  prison  at  Levies  in  the  said  county  of 
Sussex,  the  sum  of  3L  3«.  aa  the  reasonable  charges 
for  inquiring  into  the  insanity  of  the  said  Philip 
King,  and  for  conveying  him  to  the  county  lunatic 
asylum  at  Hayward's  Heath  in  the  said  connty  of 
Sussex ;  and  also  to  pay  to  the  treasurer  of  the 
said  asylum  weekly  the  sum  of  14«.,  or  such  other 
sum  as  the  said  justices,  or  any  other  two  justices, 
should  by  writing  under  their  hands  from  time  to 
time  direct,  for  the  maintenance  of  the  said  Philip 
King  in  the  said  asylum  during  his  confinement 
therein,  or  until  it  should  be  otherwise  ordered 
according  to  law. 

1.  The  above-mentioned  order  was  based  upon 
the  birth  settlement  of  Philip  King  in  a  parish 
in  the  Sunderland  Union  in  the  county  of  Durham, 
which  birth  took  place  on  the  25th  Jan.  1856,  and 
it  is  agreed  that  the  order  is  to  be  confirmed 
nnless  the  facts  hereinafter  stated  show  that  he 
is  legally  settled  elsewhere. 

2.  On  or  about  the  1st  July  1864  the  eaid 
Philip  King  went  to  reside  in  the  parish  or  town- 
ship of  Stockton-on-Tees,  in  the  said  county  of 
Durham,  and  in  the  Stockton  Union,  then  partly 
situate  in  the  said  county  of  Durham  and  partly 
in  the  county  of  York,  and  did  continue  to  reside 
in  such  parish  or  township  during  the  term  of 
three  years  and  more,  namely,  until  the  month  of 
July  1870,  in  such  manner  and  under  such  cir- 
cnm stances  in  each  of  such  years  as,  in  accordance 
with  the  several  statutes  in  that  behalf,  would 
have  rendered  him  irremovable. 

3.  In  the  said  month  of  July  1870  the  said 
Philip  King  ceased  to  reside  in  the  said  parish  or 
township  of  Stockton-on-Tees,  and  immediately 
thereupon  went  to  reside  in  the  i)arish  or  town- 
ship of  Middlesbrough  in  the  connty  of  York, 
which  then  formed  part  of  the  said  Stockton 
Union,  and  did  there  reside  continuously  until  the 
month  of  Dec.  1872,  when  he  enlisted  in  Her 
Majesty's  army. 

4.  SeTen  days  or  thereabouts  after  the  said 
Philip  King  so  enlisted  as  aforesaid  he  bought 
his  discharge  from  the  army  and  immediately 
thereupon  returned  to  the  said  parish  or  township 
of  Middlesbrough,  and  resided  therein  con- 
tinnonslv  from  that  time  until  the  month  of  March 
1873,  when  he  again  enlisted  in  Her  Majesty's 
army,  in  which  he  served  until  the  month  of  July 
1878. 

5.  In  the  said  month  of  July  1878  the  said  Philip 
King  was  discharged  from  the  army,  and  imme- 
diately thereupon  went  to  reside  in  the  said  parish 
or  townBhip  of  Stookton-on*Tee8,  and  there  resided 


continuously  until  the  month  of  Nov.  1878,  when 
he  again  enlisted  in  Her  Majesty's  army,  in  which 
he  served  until  the  Ist  day  tfuly  1880. 

6.  On  the  let  July  1880  the  said  Philip 
Eling  was,  at  a  district  court-martial  holden  at 
Shorneclifie  camp,  found  guilty  of  certain  offences 
and  sentenced  to  336  days  impn'sonment  with  hard 
labour,  and  to  be  discharged  from  Her  Majesty's 
service  with  ignominy. 

7.  On  the  31st  Dec.  1880;  the  said  Philip  King, 
while  undergoing  his  said  term  of  imprisonment 
in  Her  Majesty's  prison  at  Lewes,  was  duly  certi- 
fied and  found  to  be  insane,  and  on  the  11th 
Jan.  1881  he  was  received  into  the  said  asylum 
at  Hayward's  Heath,  in  pursuance  of  a  Secretary 
of  State'd  warrant,  and  hath  been  ever  since  and 
is  now  confined  in  the  said  asylum. 

8.  By  an  order  of  the  Local  Government  Board, 
bearing  date  the  1st  June  1875,  the  said  parish  or 
township  of  Middlesbrough  was  separated  from  the 
said  Stookton  Union  and,  together  with  certain 
other  townships  or  parishes,  formed  into  a  separate 
union  under  the  name  of  the  Middlesbrough 
Union  and  hath  ever  since  so  continued. 

Upon  the  foregoing  statement  of  facts  the  re- 
spondent contends  that  the  said  order  was  riffhtly 
znade  on  the  birth  settlement.  The  appellants 
contend  that  he  is,  by  reason  of  his  said  residence 
in  the  parish  or  township  of  Stockton-on-Tees 
during  the  term  of  three  years  and  more  pre- 
yiouslv  to  the  month  of  July  1870,  legally  settled 
in  such  parish  or  township. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  said  Philip  King  is  settled  in  the 
said  parish  or  township  of  Stockton-on-Tees  or 
not,  by  reason  of  his  said  residence  there.  And  it 
agreed  that,  if  the  court  shall  be  of  opinion  that 
the  said  Philip  Kins;  is  legally  settled  in  the  said 
parish  or  township  of  Stockton-on-Tees,  a  judg- 
ment quashing  the  above-mentioned  order  of 
justices  and  also  for  payment  by  the  respondent 
of  the  costs  of  and  incidental  to  the  said  appeal 
against  such  order,  and  the  determination  of  such 
appeal  by  this  court  specified,  may  be  entered,  on 
motion  oy  either  party  to  this  appeal,  at  the 
quarter  sessions  to  be  holden  for  the  said  county 
of  Sussex  next  or  next  but  one  after  the  decision 
of  the  court  shall  have  been  given ;  and  that,  if 
the  court  shall  be  of  the  contrary  opinion,  n 
judgment  confirming  the  said  order,  and  also  for 
payment  of  such  costs  as  aforesaid  by  the  ap- 
pellants, may  be  entered  in  manner  aforesaid. 

Points  of  argument  for  the  appellants :  (1)  That 
Philip  King  is  legally  settled  m  the  parish  or 
township  of  Stockton-on-Tees,  in  the  county  of 
Durham;  (2)  that  he  has  resided  for  the  term 
of  three  years  in  the  said  parish  or  township 
in  such  manner  and  under  sucn  circumstances  in 
each  of  such  years  as  would,  in  accordance  with 
the  said  statutes  in  that  behalf,  have  rendered 
him  irremovable ;  (3)  that  he  has  never,  since  he 
became  irremovable  from  the  said  parish  or  town- 
ship, been  removable,  and  he  still  is  irremovable. 

The  respondent's  points:  (1)  That  the  order 
was  properly  made  on  the  birth  settlemenc  of  the 
pauper ;  (2)  that  the  pauper  gained  no  settlement 
m  the  parish  of  Stockton-on-Tees  by  residence 
there  from  the  Ist  July  1864  to  July  1870  under 
sect.  34  of  39  &  40  Vict.  c.  61,  as  such  residence 
was  before  the  passing  of  that  Act ;  (3)  that  upon 
the  facts  stated  in  the  case  the  order  is  right,  and 
oaght  to  be  confirmed. 
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The  foUowiDg  sections  of  the  neveral  under- 
mentioned Acts  of  Parliament  were  referred  to 
in  the  argument  of  the  case  and  in  the  judgment 
of  the  conrt,  and  are  material  to  this  report : 

By  the  Poor  Law  Amendment  Act  1834  (4  & 
6  Will.  4  c.  76.  s.  1),  the  word  "  parish  "  is  to  be, 
constmed  to  inclade  any  parish, ....  township, 
....  or  any  other  place  maintaining  its  own 
poor,  whether  parochial  or  eztra-parochial. 

By  9  A  10  Vict.  o.  66,  s.  1 : 

No  person  shall  be  removed,  nor  shall  any  warrant  be 
granted  for  the  removal  of  any  person  from  any  parish  in 
which  such  person  shall  have  resided  for  five  years  next 
before  the  applioation  for  the  warrant;  provided  that 
the  idme  during  which  saoh  person  shall  be  a  prisoner  in 
a  prison,  or  shall  be  servm^  Her  Majesty  as  a  soldier, 
....  or  shall  be  confined  in  a  lunatic  asylnm,  .... 
shall  for  all  purposes  be  ezolnded  in  the  oompntation  of 
time  hereinbefore  mentioned,  and  that  tiie  removal  of  a 
panper  lunatic  to  a  lunatic  asylum  under  the  provisions 
of  any  Act  relating  to  the  maintenance  and  care  of 
pauper  lunatics  shall  not  be  deemed  a  removal  withhi 
the  meaning  of  this  Act. 

By  24  &  26  Vict.  c.  66,  s.  1 : 

The  period  of  three  years  shall  be  substituted  for  that 
of  five  ^ears  specified  in  sect.  1  of  9  &  10  Vict.  c.  06,  and 
the  residence  of  a  person  in  any  part  of  a  union  shall 
have  the  same  effect  in  reference  to  the  provisions  of  the 
said  section  as  a  residence  in  any  parish. 

By  27  &  28  Vict.  c.  106,  s.  1 : 

In  case  of  any  poor  person  heretofore  chargeable,  or 
hereafter  beoomm^  chargeable,  to  any  parish  comprised 
in  a  union  not  bemg  the  parish  of  nis  settlement,  the 
period  of  time  during  which  he  shall  have  resided  in  the 
parish  of  the  settlement,  if  in  the  same  union,  shall  not 
be  excluded  in  the  computation  of  the  time  of  residence 
required  to  render  him  exempt  from  removiJ  under  the 
statutes  above  referred  to. 

The  Divided  Parishes  and  Poor  Law  Amend- 
ment Act  1876  (89  &  40  Yiot.  c.  61)  enacts : 

Sect.  84.  Settlement  for  persons  by  residence. — Yfhm^ 
any  person  shall  have  resiaed  for  the  term  of  tiiree  years 
in  any  parish  in  such  manner  and  under  such  circum- 
stances in  each  of  such  years  as  would,  in  accordance 
with  the  said  statutes  in  that  behalf,  render  him  irre- 
movable, he  shall  be  deemed  to  be  settled  herein  until 
he  shall  acquire  a  settlement  in  some  other  parish  by  a 
like  residence  or  otherwise. 

Sect.  44.  The  words  herein  contained  shall  be  con- 
strued as  in  the  Poor  Law  Amendment  Act  1834  (5  &  6 
Will.  4,  c.  76),  and  in  the  Acts  amending  or  extending 
the  same,  and  the  provisions  contained  therein  and  not 
repealed  shall,  so  far  as  they  shall  be  oonsisteni  here- 
with, be  extended  to  this  Act. 

A,  Qlen  for  the  appellants, — The  pauper  here 
had  in  July  1870  resided  for  more  than  three 
years  continuously  in  the  parish  or  township  of 
Stockton,  and  was  then  irremoyable  therefrom. 
By  that  residence  also  he  had  acquired  a  settle- 
ment in  Stockton.  His  residence  was  no  doubt 
broken  before  the  passing  of  the  Act  89  &  40  Yict. 
c.  61 ;  but  his  status  of  irremovability  remained 
intact  until  after  that  Act  passed,  because,  by  sect. 
1  of  9  &  10  Yict.  c.  66,  it  is  expressly  provided 
that  the  time  during  which  a  person  is  serving  as 
a  soldier  shall  for  all  purposes  be  excluded  in  the 
computation  of  the  time  necessaxy  to  the  acqui- 
sition of  that  status.  The  cases  of  Eeg.  v.  Hartfield 
(21  L.  J.  66,  Uag.  Gas.)  and  B^.  t.  Holbeek  (20 
L.  J.  107,  Mag.  Gas.)  are  authorities  to  that  effect. 
The  respondent  will  no  doubt  rely  on  the  case  of 
Beg.  y.  The  Qua/rdMna  of  the  Ipswich  Union  (L. 
Bep.  2  Q.  B.  Div.  269 ;  46  L.  J.  207,  Mag.  Gas.), 
same  case,  nam.  The  Iftwich  Quardians  v.  The 
Qreat  Yarmouth  Chtardtane  (36  L.  T.  Bep.  N.  S. 


317),  but  it  is  submitted  that  it  does  not  apply. 
That  case  was  decided  on  the  ground  that  the 
pauper's  status  of  irremovability  was  ffone  before 
the  89  &  40  Vict.  c.  55  was  passed,  whilst  in  the 
present  case  that  status  continued  subsequently  to 
the  Act.  The  cases  of  Beg.  v.  The  Ouardiane  of 
Brampton  Union  (L.  Bep.  3  Q.  B.  Div.  479 ;  47 
L.  J.  114,  Mag.  Gas.),  same  case  nom,  Brampton 
Union  v.  Carlisle  Union  (38  L.  T.  Rep.  N.  S.  714), 
and  Beg.  v.  The  Ouardiane  of  Abergavenny  Union 
(43  L.  T.  Bep.  N.  S.  602;  60  L.  J.  1,  Mag.  Gas.) 
are  authorities  in  favour  of  the  appeUants'  con- 
tention and  govern  the  present  case.  In  the 
Brampton  Union  case  it  was  held  that  a  pauper 
who  had  resided  for  the  requisite  period  in  a 
parish  before  the  Act  of  1876  passed  and  cod- 
tinned  to  reside  in  the  same  union  in  receipt 
of  relief  until  it  passed,  had  acquired  a  settlement, 
because  he  retained  his  status  of  irremovability. 
The  township  of  Middlesbrough  being  at  the 
time  the  pauper  resided  there  within  the  Stockton 
Union,  his  residence  in  Middlesbrough  consti- 
tuted no  break  in  that  status,  inasmuch  as,  by 
the  express  provisions  of  sect.  1  of  24  &  25  Yict. 
c.  55,  residence  in  aili^  part  of  a  union  is  for  the 
purpose  of  irremovability  under  sect.  1  of  9  &  10 
Yict.  c.  66,  to  have  the  same  effect  as  a  residence 
in  any  parish.  In  The  Quardians  of  the  Plomes' 
gate  Union  v.  The  Quardians  of  the  West  Ham 
Union  (44  L,  T.  Bep.  N.  S.  610 ;  L.  Rep.  6  Q.  B. 
Div.  576 ;  50  L.  J.  51,  M.  G.),  it  waa  held  that 
"parish"  in  sect.  84 did  not  include  "union," and 
there  was  no  such  thing  as  a  union  settlement ; 
and  that  residence  for  three  years  partly  in  one 
parish  and  partly  in  another  parish  within  the 
same  union  did  not  confer  a  settlement  under 
that  section,  whidi  applied  to  residence  for  three 
years  in  .the  same  parish.  Ko  doubt  that  case 
will  be  cited  and  relied  on  ^  the  respondent,  bnt 
it  is  very  distinguishable.  There  it  was  attempted 
to  set  the  necessary  three  j&un*  residence  by 
adding  together  separate  periods  of  residence  in 
different  parishes,  but  in  the  present  case  it  is  not 
a  union  settlement  at  all  that  is  contended  for, 
but  a  parochial  settlement  in  Stockton  parish,  in 
which  there  has  been  a  residence  for  three  years. 
There  is  nothing  in  sect.  34  which  suggests  a  con- 
dition that  the  settlement  must  not  only  have 
been  gained,  bnt  have  been  continuously  kept  up. 
Once  gained  it  is  gained  once  for  all  till  anotner  is 
acquired ;  and  there  is  that  distinction  between  it 
ana  irremovability,  which  nuy  be  lost  in  a 
moment.  The  Ipsufich  Union  case  (uhi  sup.)  is 
inconsistent  with  the  decisions  in  the  Brampton 
Union  case  and  the  Abergavenny  Union  case  (both 
ubi  sup.),  as  well  as  with  the  case  of  Westbwnt-fm' 
Severn  v.  Barrow-tn^Fumess  (38  L.  T.  Rep.  S.  S. 
315 ;  47  L.  J.  79,  M.  G. ;  L.  Rep.  3  Ex.  Div.  8b),  and 
is  not,  it  is  submitted,  to  be  treated  as  binding  on 
the  present  question.  [Grove,  J. — You  ask  us  to 
overmle  the  Ipswich  Union  case  because  yon  say 
the  court  in  Beg.  v.  Brampton  Union  ought  to 
have  done  so.]  Again,  sect.  84  is  retrospective 
(Westbury-on-Sevem  v.  Barrowin-Fumess,  «W 
sup.),  and  so  a  settlement  by  a  residenoe  in  Stock- 
ton was  gained  before  the  Act  of  1876  was  passed. 
If  sect.  36  of  the  Act  refers,  as  in  that  case  it  was 
held  to  do,  to  sect.  35,  why  should  it  not  also  refer 
tosect.  84P 

Poland  for  the  respondent.— Sect.  34  of  39  A  40 
Yict.  c.  61,  gives  a  settlement  by  residence  for 
three  ycais  in  a  parish  under  sooh  oiroiUDitanoes 
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in  each  year  as  would  render  him  irremovable 
[reads  the  section] ;  bat  in  this  case  the  residence 
was  not  in  the  same  parish,  thongh  it  may  be  in 
the  same  nnion.  The  laws  of  settlement  are 
not  altered  b:^  the  28  &  29  Yiot.  o.  79,  the  first 
section  of  which  Act  throws  the  costs  of  the  relief 
of  the  poor  of  all  the  parishes  of  a  union  upon 
the  common  fiind  of  the  union ;  but  sect.  13  of 
the  same  statute  expressly  provides  that  no  altera- 
tion shall  be  made  in  respect  of  the  settlement  of 
poor  persons  in  parishes.  There  is  no  such  thinfzr 
as  a  '* union  '*  settlement,  it  must  be  a  "parish." 
settlement.  This  is  quite  clear  from  the  case  of 
The  Guardians  of  the  Plomeegate  Union  ▼.  The 
Quardiane  of  the  West  Ham  Union  {vhi  sup,),  in 
which  a  pauper  resided  for  more  than  three  years  in 
a  union,  residing  continuously  for  more  than  two 
and  less  than  three  years  of  the  period  in  one  parish 
of  the  union,  and  for  more  than  one  and  less  than  two 
years  of  the  period  in  another  parish  of  the  same 
union,  in  such  manner  and  under  such  circum- 
stances as  would  render  her  irremovable,  and  it 
was  held  that  such  residence  did  not  constitute  a 
settlement.  That  is  an  express  decision,  there* 
foro,  on  the  subject  showing  that  the  whole  of  the 
three  years'  residence  must  oe  in  one  parish.  The 
respondent  here  relies  upon  the  case  of  Beg,  v. 
The  Guardians  of  the  Ipswich  Union  {ubi  sup,),  in 
which  it  was  decided  that  a  person  who  had 
resided  in  a  parish  for  a  term  of  three  years,  but 
whose  residence  therein  had  ended  before  the 
passing  of  the  Act,  did  not  acquire  a  settlement 
under  sect.  34  of  39  &  40  Yict.  c.  61.  That  case 
would  be  a  direct  authority  in  favour  of  the  re- 
spondent's contontion,  if  the  pauper  here  had  left 
the  union.  Had  Middlesbrough  in  1870  been  in  a 
different  union,  that  case  would  be  conclusive  to 
show  that  the  three  years'  residence  in  Stockton 
did  not  give  him  a  settlement,  because  he  lefb 
before  the  passing  of  the  Act.  But  then,  in  addition 
to  this,  there  is  the  case  of  The  Plomeagate  Union 
V.  West  Ham  Union  (ttbi  sup,),  deciding  that  the 
residence  must  be  in  bne  parish,  and  coupling 
these  two  cases  together,  there  is  authority  for 
saying  that  the  pauper  could  not  acquire  a  setde- 
ment  by  residing  for  the  required  time  in  the  same 
union,  if  the  residence  was  not  also  in  the  same 
parish.  In  the  case  of  the  Westbury on- Severn 
Union  v.  Barrow-in-Fumess  Union  (uM  sup,)  The 
Ipswich  Union  case  (ubi  sup,)  was  referred  to  and 
approved.  In  Beg,  v.  The  Quardia/ns  of  Brampton 
union  {ubi  sup,)  the  settlement  is  spoken  of  as 
being  a  settlement  in  the  union,  but  there  is 
nothing  in  the  case  to  show  that  the  residence 
was  not  in  the  same  parish.  It  appears  from  the 
Law  Journal  report  of  The  Plomesgate  Union  v. 
West  Ham  Union  {ubi  sup,),  which  was  decided 
since  Beg,  v.  Brampton  Union,  that  the  latter  case 
was  cited  in  The  Plomesgate  Union  case,  and  there- 
fore it  may  be  assumed,  as  the  contrary  was  not 
stated  in  the  special  case  there,  that  the  residence 
was  in  the  same  parish,  or  else  the  point  was  not 
taken  when  the  case  was  before  the  court.  The 
case  of  Westbwry'On- Severn  v.  Barrowin-Fumess 
{ubi  sup.),  which  turned  on  the  construction  of 
sect.  35  of  the  39  &  40  Yict.  c.  61,  does  not  apply 
here.  The  court  there  said  they  did  not  question 
the  judgment  in  TTm  Ipswich  Union  case.  The 
contention  on  behalf  of  the  resnondent.  shortlv 
stated,  is,  that  there  may  be  a  union  irremov- 
ability, but  not  a  union  settlement,  and  The  Plonies' 
gate  Union  case  {ubi  sup,),  coupled  with  that  of 


The  Ipswich  Union  {ubi  sup,)  is  relied  upon  as 
governing  the  present  case. 

A,  Glen  in  reply. 

Gbove,  J. — It  appears  to  me  that  this  case  is 
governed  and  concluded  by  the  decisions  of  the 
Exchequer  and  Queen's  Bench  respectively  in  the 
cases  of  Beg.  v.  The  Chiardictns  of  the  Ipswich  Union 
{ubi  sup,)  and  The  Guardians  of  ihe  Plomesgate 
Union  v.  The  Guardians  of  West  Ham  Union  {%ibi 
•ttp.),  coupling  and  reading  these  two  cases  together. 
In  the  present  instance,    as  appears  Arom   the 
statements  in  the  special  case,  the  pauper  lunatic 
originally  resided  in  the  parish  or  township  of 
Stockton-on-Tees  in  the  Stockton  Union    from 
July  1864  continuously  down  to   July  1870,   a 
period  of  time  some  six  years  antecedent  to  the 
passing  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act  1876  (39  &  40  Yict.  c.  61).     In 
July  1870  he  lefb  Stockton  and  went  to  reside  in 
the  parish  or  township  of  Middlesbrough,  which 
then  formed  part  of  the  same  union,  and  resided 
there  continuously   until   Dec.    1872,   when  he 
enlisted  in  the  armv,  but  bought  his  discharge 
within  about  a  week,  and  returned  to  Middles- 
borough  and  resided  there  till  March  1873,  when 
he  again  enlisted  and  served  in  the  army  till  his 
discharge  in  July  1878,  when  he  went  back  to 
Stockton  and  resided  there  till  Nov.  1878.     In 
that   latter   month  he  once  more  enlisted   and 
served  in  the  army  until  July  1880,  when  for  some 
offence  he  was  by  order  of  a  court-martial  dis- 
charged from  the  service  and  sentenced  to  a  term 
of  imprisonment  in  Lewes  gaol.     Whilst  under- 
going that  sentence  he  was  found  to  be  insane,  and 
was  thereupon  removed  from  gaol  under  a  Secre- 
tary of  State's  warrant  to  the   Sussex   County 
Lunatic  Asylum,  where  he  now  is.    The  question 
for  our  consideration,  and  which  turns  upon  the 
construction  of  sect.  34  of  the  Act  before  referred 
to  (39  &  40  Yict.  c.  61),  is  whether,  bv  having 
resided  in  the  township  of  Stockton  for  three 
years  previously  to  the  passing  of  the  said  Act, 
and  having  continued  to  reside  within  the  same 
union,  although  not  in  the  same  parish  or  town- 
ship, subsequently  to  the  passing  of  the  said  Act, 
he  not  only  still  retained  his  status  of  irremova- 
bili^,  but  acquired  also  a  settlement  in  the  parish 
of  Stockton.    Now,  in  the  case  of  Beg,  v.  The 
Qua/rdians  of  the  Ipswich  Union  {ubi  sup,)  it  was 
decided  that,  if  a  person  had  resided  in  a  parish 
for  a  period  of  three  years,  but  his  residence 
therein  had  come  to  an  end  before  the  passing  of 
the  before-mentioned  Act,  he  did  not  acquire  a 
settlement  in  that  parish  under  sect.  34  of  the 
Act  in  question.    But  that  case  would  not  deter- 
mine the  present  case  if  the  fact  of  residence  in 
any  parish  of  a  union  would  be  sufficient  to  keep 
up  the  residence,  not  merely  for  the  purpose  of 
maintaining  the  status  of  irremovability,  but  also 
for  the  purpose  of  acquiring  or  conferring  a  settle- 
ment.   The  case  of  The  Guardians  of  the  Plomesgate 
Union  v.  The  Guardians  of  the  West  Ham  Union 
{ubi  sup,),  however,  has  decided  that,  although  resi- 
dence in  any  other  parish  of  the  same  union  is 
good  for  the   purpose  of  keeping  up  the  status 
of  irremovability,  yet  it  is  insufficient  for  the  pur- 
pose of  gaining  a  settlement  by  residence  within 
the  meaning  of  sect.  34.  The  words  of  that  section 
are :   **  YOiere  any  person  shall  have  resided  for 
the  term  of  three  years  in  any  parish  in  such 
manner  and  under  such  dronmstanoes  in  each  of 
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snch  yean  as  would,  in  aooordonoe  with  the 
Eeyeral  statutes  in  that  behalf,  render  him  irre- 
movable, he  shall  be  deemed  to  be  settled  therein 
nntil  he  shall  acquire  a  settlement  in  some  other 
parish  by  a  like  residence  or  otherwise."  It  was 
argned  by  Mr.  Glen,  on  behalf  of  the  appellants, 
that  because,  under  another  Act  of  Parliament 
(24  &  25  Yict  0.  55,  s.  1)  a  residence  in  any  part 
of  or  in  any  two  or  more  parishes  within  a  union 
is  to  be  treated  and  to  have  the  scone  effect,  for 
the  purpose  of  irremovability,  as  a  residence  in 
any  one  and  the  same  parish,  therefore  in  the 
present  case,  by  having  resided  for  three  years 
before  the  Act  in  one  parish  within  the  union, 
and  having  continued  nis  residence  in  another 
parish  of  the  same  union  after  the  Act,  the  lunatic 
came  within  sect.  84,  and  that,  for  the  purpose 
of  his  settlement,  the  case  is  the  same  as  though 
there  had  been  no  break  in  the  residence.  But 
that  argument  will  not,  I  think,  hold  good  after 
The  Plomesgate  Union  case  {uhi  aup.),  in  which  it 
was  held  that  the  residence  for  settlement  purposes 
must  be  in  the  same  parish.  Mr.  Glen  argued 
very  ingeniously  upon  some  portions  of  the 
language  of  the  learned  judges  in  The  Ipeunch 
Union  case  {uM  Mip.)  with  regard  to  the  retro- 
spective operation  of  the  statute,  and  contended 
that  the  court  in  that  case  could  not  have  meant 
to  deny  that  a  settlement  was  acquired  by  a  resi- 
dence which  came  to  an  end  before  the  passing  of 
the  Act  in  a  case  where  the  status  of  irre- 
movability renudned.  But  there  the  decision 
stands,  and  we  must  accept  it ;  and  I  confess  that 
it  appears  to  me  to  be  conclusive  of  the  present 
case.  Moreover,  there  is  the  decision  in  The 
Plomeegate  Union  case  (vbi  8wp.),  that  the  resi- 
dence, to  give  a  settlement,  must  be  in  one  and 
the  same  pari&h.  Without  overruling  those  two 
cases,  it  is  impossible  ior  the  court  to  give  judg- 
ment in  favour  of  the  appelluits;  and,  as  the 
pauper  here  does  not  come  within  the  conditions 
which,  according  to  those  cases,  are  necessary  in 
order  to  give  him  a  settlement  in  such  parish,  he 
cannot  be  deemed  to  be  settled  in  that  parish,  and 
the  respondent  is  therefore  entitled  to  our  judg- 
ment. 

BowsK,  J. — I  am  of  the  same  opinion,  and  I 
thiok  not  only  that  the  decision  in  The  Plomesgate 
Union  case  (uhi  sup.)  is  binding  upon  us,  but  cdso 
that  it  is  perfectly  correct.  Under  sect.  1  of  the 
24  &  25  Vict.  c.  55,  it  seems  to  me  to  be  plain  that 
residence  in  any  part  of  a  union  is  to  be  deemed 
to  have  the  same  effect  as  residence  in  one  and 
the  same  parish,  with  reference  only  to  the  pro- 
visions of  the  particular  section  (sect.  1  of  the 
previous  Act,  9  &  10  Yiot.  c.  66),  which  deals  with 
irremovability,  and  not  with  settlement  at  aJl.  And 
taking  The  Plomesgate  Union  case  and  The 
Ipswich  Union  case  together,  if  they  were,  as  I 
think  they  both  were,  rightly  decided,  the  argu- 
ment of  the  learned  counsel  for  the  appellants 
cannot  be  sustained.  It  was  urged  upon  us  by 
him  that  the  case  of  Beg,  v.  The  Ipswich  Ouardians 
{ubi  sup,)  was  not  conclusive  with  regard  to  the 
effect  of  sect.  34  of  the  Act  39  A  40  Vict.  c.  61,  in 
a  case  where,  as  in  the  present  case,  there  had 
been  a  break  only  in  the  residence  in  the  parish, 
and  not  a  break  in  or  a  discontinuance  of  the 
status  of  irremovability;  and  that  contention  Mr. 
Glen  based  upon  a  minute  criticism  of  the  language 
of  Gockbum,  G.J.  and  Mellor,  J.  in  that  case. 
Now  true  it  is  that  those  learned  judges  point  out« 


with  perfect  correctness  as  it  seems  to  me,  that 
the  opposite  construction,  which  was  contended  for 
in  the  argument  for  the  respondent  in  that  case, 
would  involve  this  result,  which  they  thought  was 
not  and  could  not  have  been  intended,  via.,  thak 
a  person  might  have  a  settlement,  notwithstanding 
the  fact  that  the  status  of  irremovability  had  been 
lost.  Now  that  argument  of  those  learned  judges 
is,  it  seems  to  me,  perfectly  sound  and  just,  so  far 
as  the  construction  of  sect.  34  was  in  that  case 
concerned,  and  it  was  that  section  of  the  Act  which 
the  court  in  that  case  had  to  construe ;  but  it  is 
to  be  observed  that  that  section  has  nothing  to  do 
with  the  question  of  irremovability,  but  deals 
simply  witn  that  of  settlement  acquired  by  resi- 
dence in  a  parish.  Were  we  now  to  hold  that  The 
Ipswich  Union  case  did  not  apply  to  a  oa^e  where 
the  residence  in  the  parish  came  to  an  end  before 
the  passing  of  the  Act  89  &  40  Yict.  a  61, 
because  the  status  of  irremovability  remained,  we 
should  be  forgetting  or  overlooking  the  fact  that 
the  section  has  nothing  whatever  to  do  with  the 
status  of  irremovability,  but  has  reference  merely 
to  and  deals  only  with  the  acG[uiring  of  a  settle- 
ment. These  two  cases  to  which  I  have  referred 
are  in  my  opinion  applicable  to  and  govern  the 
present  case,  and  the  appellants,  as  it  appears  to 
me,  are  out  of  court. 

A,  Olen  asked  for  leave  to  appeal,  when  it  would 
be  open  to  the  appellants  to  question  the  correct- 
ness of  the  decision  in  The  Ipswich  Union  case,  as 
to  which,  as  a  matter  of  fiict,  a  considerable 
difference  of  opinion  prevailed,  he  said,  at  the  bar. 

Gbove,  J. — ^We  think  you  ought  to  have  leave 
to  appeal,  as,  if  the  decision  in  that  case  is  to  be 
overruled,  it  is  right  that  that  should  be  done  by 
the  higher  tribunal. 

Judgment  for  the  respondent.      Leave  to 
appeal  granted. 

Solicitors  for  the  appellants,  Shumf  Grossman, 
Grossman,  and  Prichard,  yents  for  Kidson,  Son, 
and  Mackenzie,  SunderlanoT 

Solicitor  for  the  respondent.  Hare,  agent  for 
the  Solicitor  to  the  Treasury. 


Dec,  16  and  17, 1881. 

(Before  Fold  and  Gavb,  JJ.) 

Bbg.  v.   Basclat   akd   othbbs  (Justices,  Ac); 

Ex  parte  Wsavbb.  (a) 

Public  BedUh  Act  1875  (38  &  39  Vid,  e.  55).  «.  211, 
suh'Sects,  1  and  2 — Bating  by.  urban  authority- 
Owner  rated  instead  of  occupier  —  Bated  for 
tenements,  "  whether  occupied  or  unoccupied  **— 
What  deduction  to  be  aUowedr-"  Two-third*,*' 
"four-fifths,"  or  "  one  half"  the  rateable  value 
— Gonstruction  of  sect.  211. 

By  sect.  211,  sub-sect.  1  of  the  Public  EeaUh  Ad 
1875  (38  ^  39  Vict.  e.  55)  the  owner  instead  of 
the  occupier  may  at  the  option  of  (he  urban 
authority  be  rated  in  eqses  of  certain  smalt  tens- 
ments  therein  specified.  Provided  (!)  that  where 
he  is  so  rated  he  shall  be  cusessed  on  such  reduced 
estimate  as  the  urban  authority  deem  reasonable, 
not  being  less  than  two'thiras  nor  more  than 
four- fifths  of  the  net  annual  value  ;  and  (2)  thai 
where  stuh  reduced  estimate  is  in  respect  of  here- 
ditaments whether  occupied  or  unoccupied,  ikeft 

(a)  Beported  by  Bssby  LoaE,  Esq.,  BairlsteM^lAW. 
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a  nwi/  he  inade  on  one-half  of  the  ordinary 
rtUeahle  value. 

Held,  hy  Field  and  Oave,  J  J.  (adopting  the  rule  of 
construction  laid  dovm  in  Beg.  v.  Bishop  of 
Oxford  {uhi  inf)^  that  the  word  "may  in 
the  second  or  IcUter  douse  of  the  above  proviso 
must  he  read  as  meaning  '^must"  or  *' shaU" 
and  therefore^  in  rating  an  owner  under  sect. 
211  in  respect  of  premises,  "whether  occupied 
or  wnoceupied,**  it  is  not  discretionary  with  the 
urban  authority,  but  compulsory  upon  them,  to 
assess  him  in  one-half  the  rateable  value  of  the 
premises. 

By  suh-sed.  2  of  sect.  211  any  premises  unoccupied 
at  the  time  of  making  any  general  district  rate 
*'  shall  be  included  in  the  rate,  hut  the  rate  shall 
not  he  charged  on  a/ny  person  in  respect  of  the 
same  while  they  continue  unoccupied ; "  hut  if 
afterwards  occupied  during  any  part  of  the 
period  for  which  the  rate  was  made,  and  before 
it  has  been  fuUy  paid,  the  incoming  tenant  is 
made  liahle  to  |>a^  a  portion  of  such  rate  propor- 
tionate  to  the  time  of  his  occupation,  Sfc* 

Held,  hy  Field  and  Oa/ve,  J  J.,  that  sub-sect.  2  applies 
to  owners  as  weU  as  to  occupiers,  but  that  U  does 
not  apply  to  the  second  or  latter  portion  of  the 
proviso  in  suh'sect.  1,  and  therefore  an  owner 
rated  for  premises  '*  whether  occupied  or  unoccu* 
pied"  cannot,  if  they  should  become  vacant 
during  the  easisience  of  the  rate,  esca/pe  from  pay- 
ment  of  it  under  the  provisions  of  suo-sect.  2. 

This  was  an  application  on  the  part  of  the  nrban 
authority  of  the  parish  of  East  Ham,  in  the  county 
of  Essex,  for  a  Tnandamus  to  the  defendants, 
justices  of  that  county,  acting  in  and  for  the 
district  of  East  Ham,  to  compel  them  to  issue 
their  warrant  of  distress  to  enforce  the  payment 
by  a  Mr.  Weaver  of  the  amount  of  a  general 
district  rate  assessed  by  the  urban  authority  upon 
him  in  respect  of  certain  tenements  at  East  Ham, 
of  which  he  was  the  owner,  and  which  amount  he 
had  refused  to  pay.  The  matter  and  question  at 
issue  between  him  and  the  urban  authority  arose, 
as  it  appeared  from  the  affidavits,  as  follows : 

Mr.  Weaver  was  the  owner  of  twenty-seven 
small  houses  or  tenements  at  East  Ham  which 
he  let  to  various  tenants  at  weekly  or  monthly  rents 
not  exceeding  lOZ.  in  value,  and  the  urban  autho- 
rity or  local  board  of  that  parish  having,  under  the 
powers  conferred  upon  them  by  sect.  211  of  the 
PnbUc  Health  Act  1876  (38  &  39  Vict.  o.  55),  passed 
a  resolution  on  the  25th  March  1879,  that  the 
owners  instead  of  the  occupiers  of  such  small 
tenements  should  be  rated,  whether  their  tene^ 
ments  were  occupied  or  unoccupied,  and  that  such 
rate  should  be  assessed  at  two-thirds  of  the  net 
annual  value,  as  provided  by  that  section  of  the 
Act,  a  rate  to  that  amount  was  accordingly  made 
on  the  9th  Nov.  1880. 

At  the  time  when  this  rate  was  made,  twenty  of 
Mr.  Weaver's  twenty-seven  houses  were  unoccu- 
pied, but  the  rating  authority  rated  him,  as  they 
were  empowered  to  do  under  the  section  above 
mentioned,  for  all  the  twenty-seven,  allowing  him, 
nowever,  only  the  deductions  specified  in  the  first 
pare  of  the  proviso  to  sub-sect.  1  of  sect.  211 ; 
that  is  to  say,  they  assessed  him  on  the  "  reduced 
estimate  of  two-thirds  the  net  annual  value  "  of 
the  tenements.  The  net  annual  value  of  each  of 
the  houses  was  61.  IBs.,  and  the  rate  was  assessed 
at  a  rental  of  41.  10s.  for  eaoh  house,  being  the 

Mag.  Oab.  Yol.— XII. 


specified  two-thirds.  This,  at  Is.  6d.  in  the  pound, 
amounted  to  6s.  9d.  for  each  house,  and  to  92. 2s.  Sd. 
for  the  whole  number,  including  the  twenty  un- 
occupied as  well  as  the  seven  houses  which  were 
occupied.  This  amount  Mr.  Weaver  refused  to 
pay,  on'the  ground,  as  he  claimed  and  contended, 
that,  as  he  was  rated  and  would  have  to  pay  rates 
for  his  houses, "  whether  occupied  or  unocoupiQd," 
he  was  entitled  to  the  further  benefit  and  deduc- 
tion provided  for  owners  in  that  case,  by  the  latter 
portion  of  the  said  proviso ;  namely,  to  be  rated 
on  one-half  the  value  only,  and  upon  the  local 
board  applying  to  the  justices  to  enforce  payment 
by  Mr.  Weaver  of  the  amount  of  rates  assessed 
by  them  upon  him  as  before  mentioned,  the 
justices  declined  to  make  an  order  or  issue  a 
distress-warrant,  being  of  opinion  that  the  local 
board  were  not  enabled  by  sect.  211  of  the  Public 
Health  Act  1875,  if  they  rated  owners  for  tene- 
ments, whether  occupied  or  unoccupied,  to  assess 
them  at  two-thirds  their  net  annual  value. 

H.  Tindal  Atkinson  subsequently,  on  behalf  of 
the  urban  authority  of  East  Ham,  obtained  a  rule 
calling  on  the  said  justices  to  show  cause  why 
a  mandamus  should  not  go  to  compel  them  to 
issue  their  warrant  to  enforce  payment  by  Mr. 
Weaver  of  the  full  amount  of  the  rate  assessed 
by  them  on  him  in  respect  of  his  twenty-seven 
houses  at  two-thirds  the  net  annual  value  as  before 
mentioned ;  which  rule  now  came  on  to  be  argued. 

The  following  sections  of  the  Poor  Bate  Assess* 
ment  and  Collection  Act  1869  and  the  Public 
Health  Act  1875  are  material  to  this  report. 

The  Poor  Bate  Assessment  and  Collection  Act 
1869  (32  &  33  Yict.  c.  4)  enacts  : 

Sect.  3.  In  case  the  rateable  yalue  of  any  hereditament 
does  not  (if  sitoate  elsewhere  than  in  the  metropolis, 
Liverpool,  Manchester,  or  Birmingham)  exceed  82.,  andtho 
owner  of  such  hereditament  is  willing  to  enter  into  an 
agreement  in  writing  with  the  overseers  to  become  liable 
to  them  for  the  poor  rates  assessed  in  respect  of  such 
hereditament,  for  any  term  not  being  less  than  one  year 
from  the  date  of  such  agreement,  and  to  pay  the  poor 
rates  whetiber  the  hereditament  is  oconpied  or  not,  the 
overseers  may,  snbjeot  nevertheless  to  the  control  of  the 
vestry,  agree  with  the  owner  to  receive  the  rates  from 
him,  and  to  allow  him  a  commission  not  exceeding  25  per 
per  cent,  on  the  amount. 

Sect.  4.  The  vestry  of  any  parish  may  from  time  to 
time  order  that  the  owners  of  all  rateable  hereditaments 
to  which  sect.  3  of  this  Act  extends,  and  if  within  such 
parish,  shall  be  rated  to  the  poor  rate  in  respect  of  snch 
rateable  hereditaments  instead  of  the  occupiers,  on  all 
rates  made  after  the  date  of  such  order,  and  therenpon, 
so  long  as  such  order  shall  be  in  force,  the  following 
enactments  shall  have  effect:  (1)  The  overseers  shall 
rate  the  owners  instead  of  the  occupiers,  and  shall 
allow  to  them  an  abatement  or  deduction  of  15  per  cent, 
from  the  amount  of  the  rate.  (2)  If  the  owner  of  one  or 
more  such  rateable  hereditaments  shall  give  notice  to 
the  overseers  in  writing  that  he  is  willing  to  to  be  rated 
for  any  term,  not  being  less  than  one  year,  in  respect  of 
all  such  rateable  hereditaments  of  which  he  is  the 
owner,  whether  the  same  be  occupied  or  not,  the  overseers 
shall  rate  such  owner  accordingly,  and  allow  to  him  a 
further  abatement  or  deduction  not  exceeding  15  per  cent, 
per  cent,  from  the  amount  of  the  rate  during  the  time  he 
IB  so  rated. 

Sect.  16.  If  the  occupier  assessed  in  the  rate  when 
made  shall  cease  to  occupy  before  the  rate  shall  have 
been  fully  discharged,  or  if  the  hereditaments  being 
unoccupied  at  the  time  of  the  making  of  the  rate  become 
occupied  during  the  period  for  which  the  rate  was 
made  the  overseers  shall  enter  in  the  rate  book  the  namo 
of  the  person  who  succeeds  or  comes  into  the  occupation 
as  the  case  may  be,  and  the  date  when  such  occupation 
commences,  so  far  as  the  same  shall  be  known  to  them, 
and  such  occupier  shall  thenceforth  be  deemed  to  have 
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been  aotnallT  rated  from  the  date  bo  entered  by  the 
overseer,  and  ahall  be  liable  to  x>&7  so  mnch  of  the  rate 
as  shall  be  proportionate  to  the  tune  between  the  com- 
mencement  of  the  oconpation  and  the  expiration  of  the 
period  for  which  the  rate  was  made,  in  like  manner 
and  with  the  like  remedy  of  appeal  as  if  he  had  been 
rated  when  the  rate  was  made,  and  an  outgoing  ooonpier 
shall  remain  liable  in  like  manner  for  so  mnch  and  no 
more  of  the  rate  as  is  proportionate  to  the  time  of  his 
occnpation  within  the  penod  for  which  the  rate  was 
made ;  and  sect,il2  of  17  Geo.  2,  o.  88,  shall  be  repealed. 

The  Public  Health  Act  1875  (38  &  39  Yict.  c.  55) 
enacts: 

Sect.  211.  With  respect  to  the  assessment  and  levying 
of  district  rates  nnder  this  Act  the  following  provisions 
shall  have  effect,  namely : 

1.  General  district  rates  shall  be  made  and  levied  on 
the  occnpier  of  all  kinds  of  property  for  the  time  being 
by  law  assessable  to  any  rate  for  the  relief  of  the  poor, 
and  shall  be  assessed  on  the  fnll  net  annual  value  of  such 
property  according  to  the  valuation  list  for  the  time 
Doing  in  force ;  or  if  there  is  none,  by  the  rate  for  the 
relief  of  the  poor  made  next  before  the  making  of  the 
assessment  under  this  Act,  subject  to  the  following 
exceptions,  regulations,  and  conditions,  namely : 

(a)  The  owner  instead  of  the  occupier  may,  at  the 
option  of  the  urban  authority,  be  rated  in  cases  where 
the  rateable  value  of  the  premises  liable  to  assessment 
nnder  this  Act  does  not  exceed  the  sum  of  101.,  or,  where 
any  premises  so  liable  are  let  to  weeklv  or  monthly 
tenants ;  or,  where  any  premises  so  liable  are  let  in 
separate  apartments;  or,  where  the  rents  become  pay- 
able   or  are   collected    at    any    shorter    period    than 


Provided  that,  in  cases  where  the  owner  is  rated  instead 
of  the  occupier,  he  shall  be  assessed  on  such  reduced 
estimate  as  the  urban  authority  deem  reasonable  of  the 
net  annual  value^  not  being  less  than  two-thirds,  nor 
more  than  four-nfths  of  the  net  annual  value ;  and 
where  such  reduced  estimate  is  in  respect  of  tenements, 
whetiier  occupied  or  unoccupied,  tiien  such  assessment 
may  be  made  on  one-half  of  the  amount  at  which  such 
tenements  would  be  liable  to  be  rated  if  the  same  were 
occupied  and  the  rate  were  levied  on  the  occupiers. 

2.  If  at  the  time  of  making  any  general  district  rate 
any  premises,  in  respect  of  wmch  the  rate  may  be  made, 
are  unoccupied,  such  premises  shall  be  included  in  the 
rate,  but  the  rate  shall  not  be  charged  on  any  person  in 
respect  of  the  same  while  they  continue  to  be  uDoccupied ; 
and  if  any 'such  premises  are  afterwards  occupied  during 
any  part  of  the  period  for  which  the  rate  was  made,  and 
before  the  same  has  been  fully  paid,  the  name  of  the 
incoming  tenant  shall  be  inserted  in  the  rate,  and  there- 
upon so  much  of  the  rate  as  at  the  commencement  of  his 
tcffiancy  may  be  in  proportion  to  the  remainder  of  the 
said  period  shall  be  collected,  received,  and  paid  in  the 
same  manner  in  all  respects  as  if  the  premises  had  been 
occupied  at  the  time  when  the  rate  was  made. 

Dec,  16. — The  justices  did  not  appear  by  ooansel 
to  show  cause  against  the  rale,  but  affidavits  by 
them  stating  their  views  and  the  grounds  on  which 
they  had  acted  in  refusing  to  issue  the  warrant 
applied  for  were  read. 

Mr.  Weaver  showed  cause  in  person. 

H.  T.  Atkinson  (with  whom  was  W,  J.  Qrubhe), 
for  the  urban  authority,  supported  his  rule,  and 
contended  that,  on  the  proper  construction  of  sect. 
211,  sub-sects.  1  and  2  of  the  Public  Health  Act 
1875,  the  urban  authority  were  fully  justified  in 
assessing  the  rate  on  Mr.  Weaver  in  the  amount 
in  which  they  bad  rated  him,  and  that  the  justices 
were  bound  to  issue  the  warrant  applied  for  as  a 
ministerial  exercise  of  their  office,  and  had  acted 
ultra  vires  in  refusing  to  do  so.  The  rating  autho- 
rity bad  power  compulsorily  to  rate  an  owner  for 
premises  whether  occupied  or  unoccupied,  with  a 
discretion  whether  to  assess  the  amount  at  one- 
half,  or  at  two-thirds,  or  four-fifths  the  net  annual 
value.    That  this  was  so  was  shown  by  the  dis- 


tinction between  the  words  "  shall  be  "  in  the  first 
part  and  "may  be"  in  the  second  part  of  the 
proviso  in  sub-sect.  1  of  sect.  211. 

Dec,  7. — Field,  J. — ^The  case  is  not  free  from  diffi- 
culty, and  the  language  of  the  Act  of  Parliament  on 
which  the  question  turns  is  not  so  clear  as  we  coold 
wish  that  it  had  been.    The  question  for  our  de- 
cision arises  in  the  following  manner.    From  the 
days  of  Queen  Elizabeth  down  to  a  very  recent 
time,  the  basis,  the  substratum,  so  to  say,  of 
rateability  in  every  Act  of  Parliament  by  which 
the  subject   has  been   made  liable  to  the  pay- 
ment   of   rates    has    universally   been    that  of 
"occupation."     The   occupier,   the  person  who 
enjoyed  the  fruits  of  the  earth  and  the  occupa- 
tion of  the  premises,  has  been  the  person  who 
alone  was  rateable.     It  is  in  modem  times  only 
that  the  Legislature,  seeing  that  a  vast  number  of 
comparatively  small  houses,  very  generally  ccca- 
pied  by  persons  of  the  smallest  means,  and  who  were 
constantly  changing  and  shifting  their  residences 
from  one  place  to  another,  so  that  the  fruits  uf  the 
rates  were  in  consequence  to  a  great  extent  very 
uncertain,  inasmuch  as  the  occupier  on  whom  the 
rates  would  be  assessed  might,  very  possibly,  at 
the  moment  a  rate  was  about  to  be  made,  quit  the 
occupation  of  the  premises,  and  so,  the  premises 
being  then  vacant,  the  result  would  be  that  there 
was  no  one  on  whom  the  rate  could  be  levied; 
it  was  seeing  all  this,  as  I  have  said,  that  the 
Legislature,  in  the  Poor  Rate  Assessment  and 
Collection  Act  1869  (32  &  33  Vict.  c.  41),  made 
certain  provisions  for  the  rating  of  the  owners 
instead  of  the  occupiers  of  such  small  tenements, 
and  at  the  same  time  provided  for  the  allowance 
to  such  owners  of  a  certain  abatement  or  deduc- 
tion from  the  amount  of  the  rate,  and  especially 
in  cases  where  unoccupied  tenements  were  to  be 
included  in  the  rate.    It  was  thought,  and  as  it 
seems  to  me  most  reasonably  so,  that  in  cases 
where  there  was,  as  in  the  present  case,  an  owner 
of  a  number  of  small  tenements  let  to  several 
occupiers,   the  rating  authority  might,  if  they 
chose  so  to  do,  rate  such  owner  instead  of  the 
several  occupiers ;  and  if  they  did  do  so,  that  they 
should  allow  him  the  benefit  of  the  abatement  or 
deduction  from  the  amount  of  the  rate  specified 
in  the  Act.    It  is  iinportant  to  compare  the  lan- 
guage of  the  Public  Health  Act  1875,  under  which 
the  present  question  has  arisen,  with  that  of  the 
Poor  Bate  Act  of  1869,  to  which  I  have  just  re- 
ferred.   There  is  no  reason  to  suppose  that  the 
Legislature  intended  to  rate  either  the  owner  or 
the  occupier  under  the  Act  of  1875  upon  any 
different  principle  from  that  on  which  they  are 
respectively  rated  nnder  the  Act  of  1869,  bat 
quite  the  contrary.    The  later  Act  of  1875  begins 
by  defining  the  person  who  is  to  pay  the  rate  as 
the  "  occupier  assessable  to  the  poor  rate ; "  and 
indeed  it  has  been  held  in  the  case  of  Hodgson  v. 
The  Local  Board  of  Carlisle  (8  E.  &  B.  116)  that 
no  one  is  assessable  tp  a  district  rate  unless 
he  is  in  such  occupation  as  would  render  him 
assessable  to  the  poor  rate.    The  two  statutes, 
therefore,  are  in    that  respect   dearly  in  pari 
materia,  and  are  to  be  read  together,  and  there 
is  nothing  whatever  in  any  part  of  the  later  Act 
of  1875  to  indicate  the  least  intention  on  the  part 
of  the  Legislature  to  depart  from  or  to  alter,  as 
against  the  owner,  any  of  the  conditions  of  bis 
rateability  which  were  created  and  brought  into 
existence  by  the  earlier  Act  of  1869.    It  becomes 
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therefore  most  important  and  necessary  to  con- 
sider what  was  really  done,  and  what  alteration 
was  really  intended  to  be  made  by  the  Public  Health 
Act  1875,  with  reference  to  persons  assessable  to 
rates  under  that  Act.    Now  the  Legislature,  by 
seot.  4  of  the  Poor  Bate  Act  of  1869,  enacted  that 
"  the  vestry  of  any  parish  may   from   time  to 
to  time  order  that  the  owners  shall  be  rated  to  the 
poor  rate  instead  of  the  occupiers."    It  was  there- 
fore absolutely  discretionary  on  the  part  of  the 
vestry,  if  they  chose  to  do  so,  to  rate  the  owners, 
but  if  they  did  rate  them  it  was,  by  sub-sect.  1  of 
sect.  4,  made  imperative  upon  the  vestry  to  allow 
to  such  owners  an  abatement  or  deduction  of  15 
per  cent,  from  the   amount  of  the    rate.     The 
Act   of   1869    then    further    provided,    by  sub- 
sect.    2    of    sect.  4,    that  if  the  owner   should 
give  notice  in   writins^  to  the  overseers   of  his 
willingness  to  be  rated   "  whether   the  heredit- 
ments  be  occupied  or  not,"  he  should  be  rated 
accordingly,  and  a  further  deduction  of  15  per 
cent,  be  allowed  to  him,  which  is  a  most  reason- 
able provision.    The  law  was  of  course  at  that 
time  ^s  now,    with    respect  to  the    poor   rate, 
that,  in  the  absence  of  any  such  special  clause 
as  to  rating  "  whether  occupied  or  not,"  premises 
which  at  the   time  of  making  the  rate  were  un- 
occupied were  not  the  subject  of   a  rate.    The 
Legislature  saw  that  difficulty,  and  in  sect.  16  of 
the  Act  of  1869  there  is  a  clause  as  follows :  "  If 
the  occupier  assessed  in  the  rate  when  made  shall 
cease  to  occupy  before  the  rate  shall  have  been 
wholly  discharged,  or  if  the  hereditament  being 
nnoccupied  at  the  time  of  the  making  of  the  rate 
become  occupied  during  the  period  for  which  the 
rate  is  made,  the  overseers  shall  enter  in  the  rate 
book  the  name  of  the  person  who  succeeds  or 
comes  into  the  occupation  as  the  case  may  bo," 
&c.,  and  shall  rate  him  accordingly  during  the  re- 
mainder of  his  term.    That  is  clearly  limited  to 
the  assessment  of  the  occupier.    Not  a  word  is 
said  there  about  the  owner  or  any  other  person 
than  the  occupier.    The  question  then  which  we 
have  to  decide  turns  on  the  true  construction  of 
sect.  211  of  the  Public  Health  Act  1875,  with 
reference  to  the  assessment  and  levying  of  general 
district  rates.    It  is  well  known  that  there  are 
various  rates  under  that  Act,  but  there  is  one 
general  district  rate  applicable  to  the  expenses  of 
management  and  other    matters   of   that   kind. 
Sect.  211  provides  that  general  district  rates  shall 
be  made  and  levied  on  the  occupier  of  all  kinds  of 
property  for  the  time  being  by  law  assessable  to  , 
any  rate  for  the  relief  of  the  poor,  and  shall  be 
assessed  on  the  full  net  annual  value  of  such  pro* 
perty,  ascertained  by  the  valuation  list  for  the  time 
being  in  force,  or,  if  there  is  none,  by  the  rate 
for  the  relief  of  the    poor,    made    next    before 
the  making  of  the  assessment  under  this  Act, 
subject  to  the  exceptions,  regulations,  and  condi- 
tions therein  specified,  namely  (inter  cdia),  that  the 
owner  may,  at  the  option  of  the  urban  authority,  be 
rated  instead  of  the  occupier  where  the  rating 
valae  is  not  over  lOL,  or  the  premises  are  let  to 
weekly  or  monthly  tenants,  or  in  separate  apart- 
ments, or  the  rents  are  collected  at  loss    than 
quarterly  periods.      So  far,    then,    the  legisla- 
tion   nnder    the    Public    Health   Act    1875   is 
analogous  to  that  of  the  Poor  Bate  Act  1869. 
The  sanitary  authority  under  the  later  Act  may, 
as  the  vestry  under  the  earlier  Act  may,  if  they 
choose,  rate   the   owner   instead    of   the   occu- 


pier.   Then  it  is  provided  by  the  Act  of  1875  that 
where  the  owner  is  so  rated  he  shall  be  assessed 
on  such  reduced  estimate  of  the  rateable  value 
as  the  rating  authority  shall  deem   reasonable, 
"  not  being  less  than  two- thirds,  nor  more  than 
four-fiflhs  of  the  net  annual  value."    Up  to  this 
point  all  the  language  of  the  statute  is  positive ;  it 
specifies  what  8halll)e  done.    In  that  respecc  also 
it  is  like  the  legislation  under  the  Act  of  1869.    I 
will  now  pass  over  for  the  moment  the  second 
portion  of  the  proviso  in  sect.  211,  sub-sect.  1,  and 
read  in  what  seems  to  me  to  be  the  true  construc- 
tion of  sub-sect.  2,  before  I  proceed  to  deal  with 
the  question  involved  in  the  words  "  occupied  or 
unoccupied,"  because  it  seems  to  me,  upon  the 
best  consideration  which  I  have  been  able  to  give  to 
the  matter,  that  sub-sect.  2  of  sect.  211  does  apply 
to  owners  rated  as  well  as  to  occupiers,  and  I  am 
therefore  unable  to  concur  in  the  view  taken  by 
the  justices,  and  the  principle  upon  which  they 
acted  with  regard  to  that  point ;  but  I  also  think 
that  that  sub-section  is  not  intended  to  and  does 
not  apply  to  the  second  or  laiter  clause  or  portion 
of  the  proviso  in  sub-sect.  1.    Now  the  language 
of  sect.  16  of  the  Poor  Bate  Act  of  1869  is  as 
follows :   *'  If  the  occupier  assessed  in  the  rate 
shall  cease  to  occupy,"  and  so  forth ;  but  in  the 
Act  of  1875  the  Legislature  omits  all  mention 
whatever  of  the  occupier.     Sub-sect.  2  of  sect.  211 
of  that  Act  starts  by  saying,  **  If  at  the  time  of 
making  any  general  district  rate  any  premises  in 
respect  of  which  the  rate  may  be  made."    Let  us 
stop  there  for  a  moment,  —  *'  any  premi&es    in 
respect  of  which  a  rate  may  be  made,"  that  is,  in 
respect  of  which  a  rate  may  be  made  whether 
upon  the  occupier  or  upon  the  owner,  because 
it  is  clear  it  may  be  made  made  upon  either  the 
one  or  the  other.    It  then  goes  on,  "  are  unoccu- 
pied, such  premises  shall  be  included  in  the  rate, 
but  the  rate  shall  not  be  charged  on  any  person  " 
— it  does  not  say  on  "  the  occupier,"  but  '*  on  any 
person,"  words  large  enough  to  include  the  owner 
as  well  as  the  occupier,  if  such  was,  as  we  think  it 
was,  the  intention  of  the  Legislature.    Then  it  is 
provided  that  *'  if  such  premises  are  afterwards 
occupied  during  any  part  of  the  period  for  which 
the  rate  was  made,  and  before  the  same  has  been 
fully  paid,  the  name  of  the  incoming  tenant  shall 
be  inserted   in  the  rate  book,"  and  so  forth.    In 
no  part  therefore  of  sub-sect.  2  to  sect.  211  are 
there  any  words  to  be  found  narrow  enough  to 
exclude  the  owner  if  he  has  been  rated  at  the 
option  and  pleasure  of  the  sanitary  authority.   Let 
me  now  go  hack  to  the  provision  in  the   Act 
which  is  more  applicable  to  the  present  pomt. 
"We  have    it,   so  far,  that  the    owner   may    be 
rated,  and   that    a    discretion    is   given  to   the 
rating  authority  to  assess  the  rate  on  him  upon  a 
reduced  estimate  of  between  two-tbirds  and  four- 
fifths  of  the  net  annual  value ;  so  thau  when  the 
owner  comes  in,  and  is   willing  to  have  a  IsTgQ 
amount  of  property  rated  on  him,  the  rates  for 
which  can  be  more  conveniently  and  surely  gotten 
from  him  than  from  the  numerous  small  occu- 
piers, who   are   neither   so   solvent  nor  so  sure 
as   he    is,    the    Legislature    says    it    is    only 
reasonable    and  just    if    the   owner     is    to  be 
rated  in  that  way,  and  the  rating  authorities  are 
to  get   all  the  advantages  resulting  therefrom, 
that  he,  the  owner,  should  be  entitled  to  a  certain 
benefit  or  compensation  in  that  respect,  it  being  a 
better  thing  for  the  parochial  or  urban  authorities, 
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and  a  means  whereby  a  more  permanent   and 
certain  revenue  is  secured,  to  allow  that  deduction 
to  the  owner  and  to  secure  the  payment  of  that 
reduced  amount  of  rates,  than  to  keep  the  pro- 
perty up  at  its  full  rateable  value,  and  to  receive 
no  payment  of  rates  in  respect  of  the  unoccupied 
portions  of  it.    And  here  comes  in  a  new  power, 
which  had  not  before  existed  or  been  given,  and 
which  it  is  most  important  to  consider,  as  being  a 
power  conferred  on  the  rating  authority  to  departs 
from  and  alter,  either  with  or  without  the  will  or 
consent  of  the  owner,  one  of  the  elementary  con- 
ditions of  rateability,  viz.,  that  of  the  occupation 
of  the  premises  to  be  rated.     Under  the  Poor 
Bate  Act  of  1869,  and  prior  to  the  Public  Health 
Act  1875,  it  was  only  by  the  owner's  consent  and 
agreement  that  he  could  be  rated  in  respect  of 
unoccupied  tenements ;  but  now,  under  the  Act  of 
1875,  the  will  and  consent  of  the  owner  in  the 
matter    are    entirely    eliminated    and   rendered 
unnecessary,  and  it  is  put  into  the  power  of  the 
rating  authority,  at  their  own  discretion  and  plea- 
sure to  rate  the  owner,  whether  the  premises  are 
"occupied  or  unoccupied."    Now,  it  is,  I  think, 
obvious  from  this  that  sub-seel^.  2  of  sect.  211  was 
not  intended  to  apply  to  the  second  or  latter 
portion  of  the  proviso  to  sub- sect.  1  of  sect.  211, 
although  the  justices  thought  otherwise,  because 
it   would,   1   think,    be    unreasonable   that   the 
owner  should  first  of  all  get  the  benefit  of  the 
reduction  to  one-half  the  value,  and  then,  when 
his  premises  should  become  unoccupied,  that  he 
should  escape  rateability,  or  rather  the  payment 
of  the  rates,  altogether.    That  would  be  so  unrea- 
able  that  1  cannot  read  sub-sect.  2  as  applying  to 
the  second  portion  of    the  proviso  in  question. 
But  then  come  the  words,  or  rather  I  should  say, 
the  word,  in  the  second  portion  of  the  proviso, 
which  creates  a  di£Bculty,  because  the  proviso 
there  says,  "  and  when  such  reduced  estimate  is  in 
respect  of  tenements  whether  occupied  or    an- 
occupied,  then  such  assessment  may  be  made  on 
one-half  the  amount  at  which  such  tenements 
would  be  liable  to  be  rated   if  the  same  were 
occupied  and  the   rate  were  levied  on  the  oc- 
cupiers."   Now,  if  it  is  not  perfectly  clear,  it  is,  1 
think,  only  reasonable  to  suppose  that  the  Legis- 
lature intended  a  further   benefit  to  the  owner 
if   he  had   to   pay  the  rates  whether  he    were 
or    not    receiving    any     rent    from    his    pro* 
perty.    This  view  and  construction  of  the  statute 
the   justices    adopted,    and    it    appears    to    me 
to  be  the  correct  view.     But,  said   the  learned 
counsel  for  the  sanitary    authority,  it   was  not 
intended  that  that  should  be  done;  although  it 
was  compulsory   upon   the  owner,  and   he  was 
liable  to  have  that  clause  of  the  proviso  put  in 
force  against  him,  whereby  he  would  have  to  pay 
the  rates  upon  his  several  tenements,  although 
they  xnight  all  of  them  possibly  be  unoccupied, 
yet  still,  argued  Mr.  Atkinson,  it  was  in  the  dis- 
cretion of  the  rating  authority  whether  or  not 
they  would  allow  the  reduced  estimate  of  one- 
half  the  value,  still  leaving,  he  said,  the  rate  on 
the  estimate  of  two-thirds  or  four- fifths.    Now 
that  is   a   construction  which,  as   it  seems  to 
me,  involves  a  most  unreasonable  result,  viz., 
that  a  person  rated  generally  under  the  general 
law  on  his  occupied   property  at  the   reduced 
estimate  of  four-fifths,  or  it  might  be  of  two- 
thirds  of  the  value,  would  have  his  remedy  and 
escape  payment  of  he  rate  under  sub-sect.  2,  if  the 


premises  become  unoccupied,  whilst  in  the  case  of 
another  person,  rated  on  his  property  "  whether 
occupied  or  unoccupied,"  it  is  to  be  in  the  discre- 
tion of  the  rating  authority  whether  or  not  he  is 
to  be  allowed  the  further  benefit,  provided  by  the 
second  portion  of  the  proviso,  of  beinc:  rated  oo 
an  estimate  of  one-half  the  value.  An  alter- 
native so  profitless  to  the  rated  owner  cannot, 
1  think,  have  been  intended  to  be  given  to 
him  by  the  Legislature.  Without  doubting 
that  the  local  board  or  other  rating  autho- 
rity would  exercise  their  discretion  properly, 
I  cannot  think  that  in  this  instance  it  was  in- 
tended to  leave  the  matter  in  their  discretion. 
The  Legislature  has  shown  by  the  Poor  Bate  Act 
of  1869  that  they  intended  to  confer  a  benefit  d. 
15  per  cent,  on  the  amount  of  the  rate  on  an 
owner  rated  for  occupied  property,  and  a  further 
benefit  of  15  per  cent,  if  he  were  rated  for  property 
"  whether  occupied  or  not."  It  is  quite  true,  as 
Mr.  Atkinson  said,  that  the  word  in  the  clause  in 
question  in  the  Act  of  1875  is  "may"  and  not 
*<  shall,"  whilst  in  the  Act  of  1869  the  word  is 
"shall."  Now  without  doubt  the  word  "may" 
primd  fade  would  seem  to  import  a  discretion  of 
some  kind.  No  doubt  that  is  a  strong  point  in 
favour  of  the  argument  of  the  learned  counsel  for 
the  rating  authority,  but  it  is  not,  I  think,  conclu- 
sive. First  of  all  the  word  **  may,"  like  the  words 
"  shall "  and  "  shall  be  lawful,"  and  many  other 
words  and  expressions  of  that  kind,  receives,  at 
different  times  and  under  different  circumstances, 
different  constructions.  There  are  statutes  in 
which  the  word  "  may  "  is  used  in  which  it  has 
been  construed  and  read  as  "  must."  The  true 
rule  and  the  principle  to  be  gathered  from  the 
case  of  Efl^.  v.  The  Bishop  of  Ozfurd,  in  the 
Queen's  Bench  Division  and  the  Court  of  Appeal 
(40  L.  T.  Bep.  N.  S.  152,  and  41  Ibid.  122 ;  L. 
Bep.  4  Q.  B.  Div.  245  and  525 ;  48  L.  J.  609,  Q.  B., 
G.  P.,  and  Ex.)  is  that  the  context  and  all  the 
surrounding  circumstances  must  be  looked  at,  in 
order  to  see  what  is  the  real  meaning  and  proper 
construction  of  any  particular  word  or  words 
that  are  used.  There  is  this  further  difficulty 
in  the  construction  which  Mr.  Atkinson  has 
sought  to  put  upon  the  words  of  the  present 
statute,  viz.,  that  this  is  a  new  thing,  a  change 
made  in  the  law  with  regard  to  rating.  Before 
that  second  part  of  the  proviso  in  sub-sect. 
1  of  sect.  211  came  into  existence  as  law  the 
rating  authority  could  not,  without  the  owner's 
consent,  rate  him  for  imoccupied  property ;  th^ 
had  no  power  to  do  so,  and  if  they  did  it  at  all,  it 
was  a  matter  of  contract  between  them  and  the 
owner.  Now,  however,  for  the  first  time,  an 
absolute  power  is  given  to  the  rating  authority  to 
rate  unoccupied  property  at  their  own  discretion 
and  pleasure  without  any  regard  to  the  will  or 
consent  of  the  owner,  and  if  they  take  upon 
themselves  and  act  upon  that  power  they  mnst 
take  it  and  act  upon  it  upon  the  terms  upon 
which  the  Legislature  has  given  it  to  them, 
namely,  of  making  the  deduction  of  one-half,  as 
provided  for  in  the  clause  in  question.  In  the 
present  case,  looking  at  the  context  and  the 
analogous  legislation  on  the  subject,  and  looking 
also  at  the  very  reasonable  and  probable,  if  not 
absolutely  certain,  intention  of  the  Legislatore  to 
provide  what  was  only  a  just  and  reasonable  com- 

fensation  to  the  ovrner  under  the  ciroumstaQoes. 
have  come  to  the  conclusion  tiiat  the  woid 
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"may"  here  mast  be  read  as  meaning  "shall/' 
and  that  the  enactment  in  question  mast  be 
considered  as  being  compulsory  on  the  rating 
authority  to  make  the  assessment  on  an  esti- 
mate of  one-half  the  rateable  value.  It  is  a 
clear  rule  of  construction  of  statutes  that  if 
they  impose  a  charge  on  the  subject  they  must 
be  strictly  construed  as  against  the  person  or 
persons  imposing  the  charge.  For  these  reasons, 
therefore,  I  am  of  opinion  that  the  contention  of 
Mr.  Weaver,  the  owner,  is  well  founded.  Under 
these  circumstances  the  rule  for  a  mandamus 
mast  be  discharged,  and  the  matter  must  stand 
where  it  does.  I  do  not  think  that  this  con- 
strnotion  of  the  Act  will  cause  any  injustice  with 
reference  to  the  amount  of  any  particular  rate ; 
but,  if  it  does,  that  will  of  course  be  met  by 
arrangement.  I  have  adverted  to  the  point  only 
with  reference  to  an  appeal.  We  give  a  sub- 
stantial judgment  in  the  construction  of  the 
particular  sections  of  the  statute  in  qnescion  to  be 
acted  npon  by  the  parties. 

Cave,  J.— I  am  of  the  same  of  opinion,  and  I 
do  not  know  that  I  have  any  occasion  to  add 
anything  to  the  judgment  which  my  brother 
Field  has  just  delivered,  in  which  I  fully  concur. 
In  order  to  charge  the  owner  I  am  of  opinion  that 
it  must  be  shown  that  the  Legislature  has  ex- 
pressed a  clear  intenbion  that  he  should  be 
charged,  and  that  neither  a  doubtful  expression 
nor  a  doubtful  implication  will  be  sufficient  for 
the  purpose.  Looking  at  the  words  of  this 
section,  lam  unable  to  construe  them  in  any  other 
way  than  that  in  which  my  learned  brother  has 
construed  them  in  his  judgment.  With  reference  to 
the  point  suggested  that  this  was  a  matter  for 
appeal,  and  not  an  objection  to  be  taken  before 
the  justices,  it  is  not  necessary  to  express  an 
opinion;  but  I  have,  at  the  present  moment,  a 
strong  opinion  that  the  matter  can  well  be  taken 
before  the  justices,  inasmuch  as  it  goes  to  their 
right  to  rate  altogether. 

Bule  for  mandamus  discharged. 

Solicitors  for  the  Sanitary  Authority,  Wilson 
and  Son*  

Monday,  March  13, 1882. 
(Before  Hitddlbston,  B.  and  Boweh,  J.) 
Beg.  v.  Cubzon  (a  Justice  of  Middlesex) ; 
Be  Leslie,  (a) 

Pooi'  rate — Assessment  of  a  joint  stock  company 
and  its  official  liquidator — Liahilily  of  liquidator 
upon  distress  for  nonpayment  of  company's 
rates. 

A  poor  rate  was  made  upon  premises  which  had 
been  occupied  by  a  joint'stock   company,  then 


being  woimd-^p  by  order  of  the  court,  and  whilst 
the  official  liquidator  was  carrying  on  the  com* 
pany's  business  on  the  premises. 

In  the  rate  book  the  name  of  the  company  appeared, 
and  cUso  the  name  of  the  liquidator,  with  the 
description  of ''  official  liquidator  J* 

Upon  nonpayment  of  the  rate,  application  was 
made  to  a  magistrate  for  a  distress- warrant  upon 
the  liquidator's  goods  and  chattels,  but  was 
refused. 

Held,  upon  a  rule  to  compel  the  magistrate  to  issue 
the  warrant,  that  whether  or  not  the  liquidator 
was  in  form  rated  as  the  occupier  of  the  pre* 
mises,  he  was  not  such  an  occupier  as  to  be 
liable  for  the  rate  in  respect  of  his  personal  goods 
and  dkattels,  and  that  the  court  would  not  compel 
the  magistrate  to  issue  his  warrant. 

This  was  a  rule  nisi,  calling  upon  one  of  the 
justices  of  Middlesex  to  show  cause  why  he  should 
not  issue  a  warrant  authorising  and  directing 
the  levy  of  a  rate  by  distress  of  the  goods  and 
chattels  of  Henry  Leslie. 

It  appeared  from  the  affidavit  of  the  clerk  to 
the  trustees  of  the  poor  of  the  parish  of  St.  Mary 
Abbotts,  Kensington,  in  the  county  of  Middlesex, 
being  the  trustees  for  putting  into  execution  two 
Acts  of  Parliament  for  the  relief  and  employment 
of  the  poor  of  that  parish  (one  17  Geo.  3,  c.  Ixiv., 
and  the  other  7  Geo.  4,  o.  oxiii.). 

That  a  rate  for  the  relief  of  the  poor  of  the  said  parish 
and  for  other  purposes  chargeable  thereon  aooording  to 
law,  was  duly  made  in  pnrsnance  of  the  said  Acts,  and 
the  other  Acts  in  that  behalf  on  the  ISth  April  1881,  after 
the  rate  of  lO^d.  in  the  pound,  estimated  to  meet  all  the  ex- 
penses for  the  said  pnrpoee  to  be  incurred  before  the 
29th  Sei)t.  1881,  and  the  said  rate  was  dulv  allowed  by 
the  justices  on  the  16th  April  1881,  and  duly  pubUshed. 
That  certain  premises  known  as  the  "  Oo-operative 
Stores,"  situate  and  being  19,  20,  21,  and  22,  Cromwell- 
place,  in  the  said  parish,  'Were  assessed  to  the  said  rate 
in  the  manner  hereinafter  set  forth.  That  the  South 
Kensington  Co-operative  Stores  Limited,  being  a  com- 
pany registered  under  the  Companies  Aot  18^,  carried 
on  the  trade  of  dealers  in  provisions  and  other  goods  at 
the  said  premises  previously  to  the  time  when  the  ofKoial 
liquidator  hereinalter  menuoned  commenced  to  cany  on 
such  trade. 

Henry  Leslie,  of  4,  Coleman-atreet,  in  the  City  of 
London,  was  appointed  official  liquidator  for  the  purposes 
of  the  winding-up  of  the  said  company  by  the  court  under 
a  winding-up  order  made  in  pursuance  of  the  Companies 
Aot  1862. 

On  the  27th  Nov.  1880,  and  at  the  time  of  the  making 
of  the  said  ratCj  he  was  in  occupation  of  the  said  pre- 
mises and  carrymg  on  thereat  the  business  of  the  said 
company  for  the  benefit  of  the  shareholders  as  such 
official  liquidator ;  and  he  continued  in  such  occupation 
and  carried  on  such  business  from  that  time  until  the 
30th  July  1881. 

The  following  is  a  copy  of  the  entry  in  the  said  rate 
book,  whereby  the  said  premises  were  assessed  thereto 
as  aforesaid. 


Parish  of  St.  Mary  Abbotts,  Kensington,  Middlesex ;  second  rate  of  1881 : 


No.  of 
Aaaeumfint. 

Names  of  Occupiers. 

Names  of 
Owner. 

Description  of 
Property. 

No.  of 
House. 

Valuation  List, 
rateable  value. 

Ooxmty.kc.  )      1°  the  11. 

661. 

Grom  well-place. 
The  Go-operative 

Stores. 
The  Go-operative 

Stores. 

Leslie,  Henry, 
Official  liqui- 
dator. 

House. 

19,  20,  21, 
and  22. 

£1384. 

£56  7«.  Zd. 

That  the  last  previous  poor- rate  for  the  said  parish  was 
made  on  the  13tn  day  of  October  1880,  for  the  six  months 
ended  at  Lady-day  Icel,  and  the  said  trustees  are  creditors 

(a)  Beported  by  M.  W.  McEsixas,  Esq.,  Barrlster-at-Law. 


of  the  said  oompasy  in  the  liquidation,  and  have  proved 
their  claim  against  tiie  assets  of  the  company  in  the 
manner  provided  by  the  said  Companies  Act  1862,  for  so 
much  of  .the  share  thereby  assessed  on  the  said  premises  as 
was  proportionate  to  the  period  between  the  making  of 
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suoli  rate  and  the  date  of  the  petition  for  the  said  winding- 
np  order ;  the  residue  of  snch  sum,  that  is  to  say,  as  much 
thereof  as  was  proportionate  to  the  remainaer  of  the 
said  period  for  which  such  rate  was  made,  having  been 
paid  on  demand  to  the  said  trustees  by  the  said  Henry 
Leslie. 

That  a  demand  for  the  said  sum  of  581.  7s.  Sd.  was 
duly  served  by  the  collector  of  the  said  trustees  on  their 
behalf  on  the  said  Henry  Leslie,  but  he  did  not  pay  and 
the  said  rate  has  not  been  paid,  and  the  said  txustees  have 
not  nor  has  their  collector  received  the  same  nor  any  part 
thereof.  That  in  consequence  of  the  neglect  or  refusal  of 
the  said  Henry  Leslie  to  pay  the  said  last-mentioned  sum 
as  aforesaid,  a  summons  was  duly  issued  in  pursuance  of 
the  said  Act  of  7  Geo.  4,  and  served  upon  the  said  Henry 
Leslie,  and  came  on  for  hearing  before  the  Honourable 
E.  Cecil  Curzon,  of  Scarsdale  House,  Knight' s-lane, 
Kensington,  one  of  Her  Majesty's  justices  of  the  peace  for 
the  county  of  Middlesex,  at  the  Vestry  Hall,  Kensington, 
in  the  said  county,  on  the  5th  day  of  November  1881, 
when  the  said  Heni^  Leslie  appeared  by  his  solicitor 
before  the  said  justice,  and  application  was  made  to 
such  justice  by  counsel  on  behalf  of  the  said  trustees  for 
a  warrant  under  his  hand  and  seal  authorising  and 
directing  the  levy  of  the  said  sum  or  rate  and  the 
expenses  of  tbe  summons  and  warrant  by  distress  of  the 
goods  and  chattels  of  the  said  Henry  Leslie. 

That  at  the  hearing  of  the  srid  summons  the  trustees 
duly  jproved  the  making,  publication,  and  allowance  of 
the  said  first-mentioned  rate,  and  the  said  Henry  Leslie, 
by  his  said  Folicitor,  admitted  that  at  the  time  of 
making  thereof,  and  from  that  time  until  the  30th  day 
of  July  1881,  he  was  in  occupation  of  the  said  premises 
and  carrying  on  thereat  the  said  trade  or  business  for 
the  benefit  of  the  shareholders  of  the  said  company  as 
such  official  liquidator  as  aforesaid,  but  the  said  justice 
refused  to  grant,  and  hath  not  granted,  such  warrant  as 
aforesaid  for  the  levying  of  the  said  rate,  and  dismissed 
the  said  summons. 

By  sect.  4  of  the  later  of  tbe  above  Acts  (7 
Geo.  4,  c.  cxiii.)  provision  is  made  for  the  recovery 
of  rates  by  summons  before  justices,  and  if  upon 
attendance  a  person  or  persons  charged  with  auy 
rate 

shall  not  show  good  and  sufficient  cause  to  suoh  justice 
or  justices,  either  that  he,  she,  or  thev  is  or  are  not 
chargeable  with  such  rate  or  rates,  he,  sue,  or  they  is  or 
are,  on  account  of  his,  her,  or  their  poverty,  unable  to 
pay  the  same,  then  and  in  every  such  case  the  person  and 
persons  who  shall  have  been  so  summoned  shall  pay  as 
well  such  rate  or  rates  as  tbe  reasonable  costs  and 
charges  of  such  summons ;  and  in  all  cases  where  the 
said  rate  or  rates,  costs  and  charges  shall  not  be  paid 
upon  the  return  of  such  summons,  it  shall  be  lawful  for 
the  justice  who  shall  have  issued  such  summons,  or  for 
any  other  justice  of  the  peace  for  the  said  county,  and 
he  is  hereby  authorised  and  required,  on  oath  being 
made  before  nim  of  the  due  service  of  audi  summons  as 
aforesaid  ....  to  grant  a  warrant  under  his  hand  and 
seal  authorising  and  directing  any  collector  or  collectors 
of  such  rate  or  rates  ....  to  levy  suoh  rate  or  rates 
and  all  arrears  thereof,  and  the  expenses  of  the  summons 
and  of  the  warrant,  by  distress  of  the  goods  and  chattels 
of  the  person  or  persons  so  neglecting  or  refusing. 

Foulkea,  for  the  liquidator,  showed  cause  against 
the  rule. — Although  the  business  of  this  company 
was  stopped  on  the  30th  July  1881,  the  company 
has  not  ceased  to  exist  under  seot.  Ill  of  the 
Companies  Act  1862;  it  is  still  a  corporation, 
and  the  occupier  of  these  premises.  The  form  of 
tbe  rate  is  somewhat  ambiguous,  but  it  is  sub- 
mitted first  that  the  liquidator  is  not  personally 
rated ;  and  secondly,  that  even  if  be  can  be  said 
to  have  been  rated,  he  was  not  such  an  occupier 
as  to  justify  the  magistrate  in  issuing  a  warrant 
of  distress  upon  his  private  goods.  It  is  provided 
by  the  Poor  Law  Amendment  Act  1868  (31  &  32 
Vict.  c.  122),  s.  40,  that  in  the  case  of  an  assess- 
ment upon  a  joint-stock  company  a  demand  for 
payment  of  a  rate,  or  a  summon s  for  nonpaymenti 


may  be  served  upon  the  clerk,  secretary,  or 
principal  officer ;  even  admitting  tbe  liquidator  to 
be  the  principal  officer  of  this  company,  this  pro- 
vision does  not  render  his  private  property  liable 
for  rates  ;  it  probably,  however,  explains  the  form 
of  assessment,  which  seems  to  mention  the  liqui- 
dator's name  as  a  mere  memorandum  for  the 
address  of  demands  to  be  made  upon  the  occupier, 
viz.,  the  company.  [Bovbn,  J. — Surely  the  form 
is  immaterial ;  the  real  question  is  whether,  under 
circumstances  of  this  kind,  the  official  liquidator 
can  be  liable  to  have  his  goods  distrained  upon 
for  races.]  The  position  and  responsibility  of  a 
liquidator  are  described  in  the  Companies  Act 
1862  (25  &  26  Vict.  c.  89) :  by  sect.  87,  "  When  an 
order  has  been  made  for  winding-up  a  company 
under  this  Act,  no  suit,  action,  or  other  proceeding 
shall  he  proceeded  with  or  commenced  against 
the  company,  except  with  the  leave  of  the  court, 
and  subject  to  such  terms  a3  the  court  may 
impose."  This  section  goes  to  show  that  it  was 
never  intended  to  transfer  a  company^s  liability  to 
its  liquidator;  and  at  the  same  time  (as  the 
magistrate  held)  it  points  out  the  course  which 
the  rate  collectors  ought  to  have  adopted.  By 
sect.  92  official  liquidators  may  be  appointed,  as  is 
said,  "for  the  purpose  of  conducting  the  pro- 
ceedings in  winding-up  a  company,  and  assisting 
the  court  therein  :  "  this  would  imply  the  pmoml 
liability  of  the  chief  clerk  or  even  of  the  judge, 
rather  than  that  of  the  liquidator,  for  the 
company's  debts.  Sect.  94  enacts  that  an  official 
liquidator  is  not  to  be  described  by  his  individual 
name ;  and  although  he  is  to  have  control  over 
the  company's  property,  efiects,  and  things  in 
action,  he  "  shall  perform  such  duties  in  reference 
to  the  winding-up  of  the  company  as  may  be  im- 
posed by  the  court."  It  is  provided  by  sect.  163 
that  after  the  winding-up  has  commenced  a  dis- 
tress against  Ihe  estate  or  efiects  of  the  company 
shall  be  void  to  all  intents.  This  however  does 
not  render  the  liquidator's  goods  liable  instead  of 
the  company's.  There  have  been  two  cases  con- 
cerning the  liabilities  of  liquidators ;  in  one  (£« 
Anglo- Moravian  Hungarian  Junction  Railway 
Company  ;  Ex  parte  Watkin^  33  L.  T.  Rep.  N.  S. 
650 ;  L.  Rep.  1  Ch.  Div.  130),  it  was  held  that 
a  liquidator  was  not  personally  liable  for  the 
costs  of  a  solicitor  who  acted  in  the  liquidation; 
and  in  the  other  ( Re  Contract  Corporation,  Gooch's 
case,  25  L.  T.  Rep.  N.  S.  526;  L.  Rep.  7  Ch. 
Apps.  207),  a  liquidator  was  not  considered  liable 
to  make  discovery,  as  if  he  were  a  litigant. 

Olen  (with  Morgan  Howard,  Q.C.)  supported 
the  rule. — There  is  no  discretion  in  a  justice  as  to 
the  issue  of  a  distress- warrant,  provided  that 
three  things  are  established :  First,  that  the 
rate  is  in  respect  of  rateable  property  in  the 
parish;  secondly,  that  tbe  person  against  whom 
the  warrant  is  asked  is  an  occupier  of  some 
kmd  upon  the  premises;  and  thirdly,  that 
the  rate  has  been  properly  made.  All  these 
things  have  been  shown  and  are  admitted. 
[BowEN,  J.— But  vou  ask  for  a  mandamtu:  we 
should  not  compel  a  magistrate  to  do  a  manifest 
injustice.]  Here  was  admittedly  a  productive 
occupation,  and  it  matters  not  that  the  person 
rated  was  a  trustee,  which,  it  is  oontended,  is  the 
position  of  a  liquidator : 

Merasy  Docks  Cases,  11 H.  L.  0. 443. 

The  liquidator  is  obTiooBly  an  occopier  of  his 
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company's  premises  in  some  manner,  and  ib  was 
his  dnty,  as  manager  of  its  fands,  to  pay  the  rates 
due  upon  the  premises.  No  saggestion  is  made 
as  to  why  he  has  failed  in  his  daty,  and  there  is 
nm  reason  why  he  should  not  suffer  for  what  has 
been  held  to  be  an  offence : 

Beg,  T.  Ahney  Park  Cemetery  Company,  L.  Bep.  8 
Q.  B.  615 ;  29  L.  T.  Eep.  N.  S.  174. 

HuDDLBsTON,  B. — I  think  this  rule  must  be  dis- 
charged. It  is  an  application  for  what  is  in  the 
nature  of  a  mandamus  to  a  Middlesex  mascistrate 
to  issne  a  distress  warrant  against  the  liquidator 
of  a  company  which  is  being  wonnd-up.  Assum- 
ing that  the  name  of  the  liquidator  appears  in  the 
rate  book,  so  as  to  make  him  properly  rated,  of 
whioh  there  is  considerable  doubt,  the  question 
arises  whether  he  can  be  liable  to  this  proceeding 
against  him.  He  occupied  the  premises  of  the 
company  merely  so  far  as  his  duties  as  liquidator 
required.  We  think  this  is  a  case  clearly  distin- 
guiuhable  from  that  of  the  Mersey  Docks  Causes 
(11  H.  L.  C.  443).  There  the  question  was  whether 
an  occupation  was  beneficial;  here  we  have  to 
consider  whether  there  was  by  the  liquidator  any 
occupation  at  all.  The  sections  of  the  Companies 
Act  1862  which  have  been  cited  define  the  posi- 
tion of  a  liquidator,  and  they  dearly  show  that 
he  has  no  personal  interest  in  the  matters  over 
which  he  has  control.  In  the  case  of  Be  Anglo- 
Moravian  Hungarian  Junction  Bailway  Oom- 
pang:  Eos  parte  Waihin  (33  L.  T.  Bep.  N.  S. 
650 ;  L.  Eep.  1  Ch.  Div.  130)  Mellish,  L.  J.  said : 
"  The  liquidator  is  in  a  different  position  from  a 
trustee  m  bankruptcy.  He  has  not  the  assets  of 
the  company  vested  in  him.  In  the  case  of  a 
voluntary  winding-up  he  is  the  officer  of  the  com- 
pany, who  acts  instead  of  the  directors.  He  is  no 
more  personally  liable  for  contracts  which  he 
makes  on  behalf  of  the  company  than  the  directors 
would  be  for  the  contracts  they  make  on  behalf  of 
a  company.  In  the  case  of  a  compulsory  winding- 
up  in  the  same  way,  the  official  liquidator  has  not 
the  assets  vested  in  him,  and  the  solicitor  who  is 
appointed  with  the  sanction  of  the  court  must  be 
assumed,  in  the  absence  of  an  express  bargain,  to 
trust  to  the  assets  of  the  company."  This  seems 
also  to  be  the  principle  upon  which  Qooch*s  case 
(L.  Bep.  7  Oh.  App.  207)  was  decided,  and  I 
cannot  think  that  tf  liquidator  has  such  an  occu- 
pation of  premises  which  are  occupied  by  his  com- 
pany as  to  make  him  personally  liable  for  rates. 

BowBN,  J. — I  am  of  the  same  opinion.  Either 
the  incorporated  company  has  been  rated,  or  if 
Mr.  Leslie  is  represented  as  the  occupier  in  the 
rate  book,  it  is  only  as  the  liquidator  of  the  com- 
pany. In  the  former  case  it  would  be  impossible 
to  render  the  liquidator  personally  liable  for  the 
company's  rates ;  and  in  the  latter  case  I  am  of 
opinion  that  the  rate  was  wrongly  conceived.  A 
hquidator  has  a  statutory  oontrol  over  the  affairs 
of  his  company,  and  is  in  the  position,  as  some  one 
has  said,  of  a  statutory  director.  This  is  a  totally 
different  oase  from  that  of  a  trustee  for  charitable 
or  other  purposes.  Here  the  occupation  is  that  of 
the  company  representing  its  shareholders ;  the 
Hquidato?  is  the  officer  of  the  court.  It  has  been 
held  that  trustees  may  be  occupiers,  although 
they  gain  no  benefit  thereby  ;  but  that  is 
when  the  body  they  represent  has  no  other  occu- 
pation. There  is  nothing  in  the  form  of  the  rate 
about  which  the  liquidator  could  have  gone  to 


Quarter  Sessions  on  appeal;  and  I  think  it  would 
be  manifestly  unjust  to  call  upon  a  magistrate  to 
do  that  which  in  our  opinion  would  be  illegal  for 
the  reasons  which  have  been  given. 

BuJs  discharged. 

Solicitors  for  the  liquidator,  Bridges,  Sawtell, 
Heywood,  Bam,  and  Dibdin, 

Solicitor  for  the  rating  authority,  Beuhen  0. 
Green,  __ 

Saturday,  March  11, 1882. 

(Before  Febld  and  Bowbk,  JJ.) 

Pool  and   Fobden   Highwat   Board  (apps.)  v. 
Gunning  and  othebs  (resps.).  (a) 

Highways  and  Locomotives  (Amendment)  Act  1878 
(41  ^  42  VicL  0.  77),  ss.  23,  36— Extraordinary 
expenses  incurred  by  extraordinary  traffic  and 
excessive  weight — Surveyor* s  certificate — Time 
within  which  summary  proceedings  may  he  taken 
to  recover  expenses — 11  ^  12  Vict,  c.  43,  s,  11. 

A  complaint  was  preferred  against  O,  on  the  7th 
Dee,  1881,  by  a  highway  board,  to  recover 
3221,  bs.  3d,  for  extraordinary  expenses  under 
the  Highways  and  Locomotives  {Amendment)  Act 
1878  (41  &•  42  Vid.  e.  77),  s.  23.  The  damage 
was  dime  before  the  2bth  March  1879.  The  «tir- 
veyor  made  his  certificate  on  the  19th  May  1879, 
and  pay^nent  was  demanded  on  the  Ibth  Sept, 
1881. 

By  sect,  36  of  the  Highways  and  Locomotives 
(Amendment)  Act  1878  all  expenses  under  the 
Act  may  be  recovered  before  a  court  of  summary 
jurisdiction  in  manner  provided  6^  11  ^  12  Vict, 
c.  43,  and  by  the  11th  section  of  that  Act, 
'*  Where  no  time  is  already  or  shall  hereafter  be 
specially  limited  for  making  any  such  complaint, 
or  laying  any  such  information  in  the  Act  or 
Acts  of  Parliament  relating  to  each  particular 
case,  such  complaint  shall  be  made  and  such 
information  shaU  be  laid  within  six  calendar 
months  from  the  time  when  the  matter  of  such 
complaint  or  information  respectively  arose** 

Held,  that  the  six  months  period  of  limitation 
within  which  a  complaint  mmf  be  preferred  to 
recover  extraordinary  expenses  under  the  23rd 
section  of  the  Highways  and  Locomotives 
(Amendment)  Act  1878  must  be  reckoned  from 
the  date  of  the  surveyor*s  certificate,  ana  net 
from  the  time  payment  is  demanded. 

This  was  a  case  stated  by  four  justices  of  the 
peace  for  the  county  of  Salop  under  20  &  21  Yict. 
o.  43,  raising  a  question  upon  the  Highways  and 
Locomotives  (Amendment)  Act  1878  (41  &  42 
Vict.  0.  77),  88.  23,  36. 

Gasx. 
1.  At  the  petty  sessions  aforesaid,  on  the  7th 
Dea  1881,  a  complaint  was  preferred  by  the 
appellants,  who  are  the  authority  liable  for 
the  repair  of  a  highway,  callea  Westbury- 
road,  within  their  district,  against  the  respon- 
dents, who  were  from  the  29th  Sept.  1878  to 
25th  March  1879  the  owners  of  a  mine  in  the 
neighbourhood  called  the  Wotherton  Mine,  under 
sect.  36  of  the  Highways  and  Locomotives  (Amend- 
ment) Act  1878,  claiming  to  recover  from  the  re- 
spondents extraordinary  expenses  amounting  to 
the  sum  of  322L  bs,  3d.,  which,  upon  the  certificate 
of  the  said  William  Paramore  Hole,  their  surveyor , 

(a)  Reported  by  H.  D.  Bonbiy,  Eaq.,  Banl8ter-«t-Lftw. 
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had  been  iocnrred  by  the  appellants  for  repairing 
the  said  Westbuiy-road  ij  reason  of  aamage 
caased  by  excessive  weight  passing  along  the 
same,  and  extraordinary  traffic  thereon  condacted 
by  the  order  of  the  respondents,  from  the  said 
29th  Sept.  1878  to  the  25th  March  1879. 

2.  Upon  the  hearing  we  dismissed  the  said 
complaint  npon  the  grounds  hereinafter  stated, 
but  neard  the  case,  by  consent  of  both  parties, 
npon  the  merits,  and  assessed  the  damage  against 
the  respondents  in  respect  of  the  said  claim  for 
excessive  weight  at  l40{.  lOs.  id.,  in  case  this 
court  should  differ  from  us  upon  the  question  of 
law  hereinafter  stated. 

3.  The  said  36th  section  of  the  said  Highways 
and  Locomotives  (Amendment)  Act  1878  provides 
that  all  offences,  fines,  and  expenses  under  that 
Act,  or  any  bye-law  made  in  pursuance  of  that 
Act,  may  be  prosecuted,  enforced,  and  recovered 
before  a  court  of  summary  jurisdiction  in  manner 
provided  by  the  statute  11  &  12  Vict.  c.  43,  entitled 
"  An  Act  to  facilitate  the  performance  of  the  duties 
of  justices  of  the  peace  out  of  sessions  within 
England  and  Wales  with  respect  to  summary 
Convictions  and  orders,  inclusive  of  any  Acts 
amending  the  same." 

4.  By  the  11th  section  of  the  said  last-mentioned 
statute  it  is  enacted  that  in  all  cases  where  no  . 
time  is  already  or  shall  hereafter  be  specially 
limited  for  making  any  such  complaint,  or  laying 
any  such  information  in  the  Act  or  Acts  of  Parlia- 
ment relating  to  each  particular  case,  such  com- 

Elaint  shall  be  made  and  such  information  shall 
e  laid  within  six  calendar  months  from  the  time 
when  the  matter  of  such  complaint  or  information 
respectively  arose. 

5.  Upon  the  hearing  the  following  further  facts 
were  either  proved  before  us  or  admitted  by  both 
parties. 

6.  The  excessive  weight  and  extraordinary 
traffic  on  the  said  Westbury-road,  in  respect  of 
which  the  said  complaint  was  made,  consisted  of 
locomotive  engines,  trams,  and  trucks  conveying 
barytes  from  the  respondents'  mine  from  the  said 
29fch  Sept.  1878  to  the  25th  March  1879. 

7.  The  said  William  Faramore  Hole  made  the 
certificate  above  mentioned  (which  is  set  out  in 
paragraph  14  of  the  appendix  hereto)  to  the  appel- 
lants on  the  19th  May  1879. 

8.  The  appellants,  by  their  clerk,  wrote  and 
sent  to  the  respondents  a  notice  of  the  amount  of 
the  extraordinary  expenses  incurred  by  the  ap- 
pellants in  respect  of  the  said  Westbury-road,  and 
a  demand  for  payment  of  the  same  on  the  15  bh 
Sept.  1881.  The  said  notice  and  demand  is  set 
out  in  paragraph  15  of  the  appendix  hereto. 

9.  It  was  contended  on  the  part  of  the  respon- 
dents that  the  matter  of  the  complaint  was  the 
doin^  of  the  damage  by  the  respondents,  and  that 
the  time  of  limitation  of  six  calendar  months  ran 
from  the  19  th  May  1879,  the  date  of  the  making 
of  the  said  certificate  of  the  appellants'  surveyor, 
and  that  the  offence  was  then  completed,  and 
that  therefore  the  complaint  was  not  in  time. 

10.  It  was  contended  on  the  part  of  the  appel- 
lants that  the  matter  of  the  complaint  was  the 
nonpayment  of  the  extraordinary  expenses  by  the 
respondents,  and  that  the  time  of  limitation  ran 
from  the  notice  and  demand  made  by  the  appel- 
lants for  such  expenses,  or  from  the  date  of  refusal 
to  comply  with  such  notice  and  demand,  and  not 
from  the  date  of  the  said  certificate  of  the  appel- 


lant's surveyor,  and  that  therefore  the  complamt 
was  in  time. 

11.  We,  however,  being  of  opinion  that  the  six 
months  time  of  limitation  ran  either  from  the 
date  of  the  -completion  of  the  damage  done  or 
from  the  date  of  the  said  certificate  of  the 
appellants'  surveyor,  gave  our  determination  in 
manner  before  stated  subject  to  the  opinion  d 
the  court  upon  the  following  question  of  law. 

12.  The  question  for  the  opinion  of  the  court  is 
therefore,  whether  the  matter  of  complaint  in  this 
case  is  to  be  considered  as  arising 

1.  At  the  time  when  the  damage  was  done,  or 
completed,  or 

2.  At  the  time  of  the  making  of  the  surveyor's 
certificate  to  the  appellants,  or 

3.  At  the  time  of  the  notice  and  demand  made 
by  the  appellants  upon  the  respondents  for  pay- 
ment of  the  extraordinary  expenses  occasioned  by 
the  damage,  and  the  refusal  by  the  respondents 
to  comply  with  such  demand.  The  certificate  of 
the  highway  surveyor  was  as  follows : 

To  the  Pool  and  Forden  Distriot  Highway  Board. 

I,  the  nndersigned,  the  surveyor  of  the  aboye-iuuned 
an'tiiority,  hereby  certify  in  pnrsnance  of  the  pioviai(ms 
of  the  Highways  and  Looomotives  (Amendment)  Act  1^, 
that,  having  regard  to  the  average  expense  of  repairing 
highways  in  the  neighbourhood,  extraordinary  ezpeoiEes 
amounting  to  3221.  bs.  Sd.  have  been  incnrrod  by  the 
said  authority  in  repairing  the  highway  known  as  West- 
bnry-road  from  the  boundary  of  the  county  of  Mont- 
gomery to  Lowerfield  Brook  in  the  county  of  Salop, 
situate  within  the  district  of  such  authority,  and  being  a 
highway  repairable  by  the  inhabitants  at  large,  uid 
being  a  main  road  by  reason  of  the  damage  awsed  by 
excessive  weight  passing  along  the  same,  and  extra- 
ordinary traffic  thereon,  conducted  by  order  of  WiUiain 
Whitwell,  James  YeUand,  John  Ounning,  and  James 
Mancarrow,  between  the  29th  Sept.  1878  and  the  25Ui 
March  1879,  and  at  divers  other  times  ednoe  then. 

Given  under  my  hand  this  19th  day  of  May  1879. 

W.  P.  Hole,  Surveyor. 

By  41  &  42  Vict.  o.  77,  s.  23,  it  is  enacted  that : 

Where  b^  a  certincate  of  their  surveyor  it  appears  to 
the  authority  which  is  liable  or  has  undertaken  to  repair 
any  highway,  whether  a  main  road  or  not,  that,  haTing 
regard  to  the  average  expense  of  repairing  highways  in 
the  neighbourhood,  extraordinary  expenses  have  been 
incurred  by  such  authority  in  repairinp^  such  highway  by 
reason  of  the  damage  caused  by  excessive  weight  pasadng 
along  the  same,  or  extraordinary  traffic  thereon,  such 
authority  may  recover  in  a  summary  manner  from  any 
X>er8on  by  whoso  order  such  wei^t  or  traffic  has  been 
conducted  the  amount  of  such  expenses  as  may  be  proTed 
to  the  satisfaction  of  the  court  having  cognisance  of  the 
case  to  havo  been  incurred  by  such  authority  by  reason 
of  the  damage  arising  from  such  weight:  [or  traffic  ae 
aforesaid. 

Provided  that  any  person  against  whom  expenses  are 
or  may  be  recoverable  under  this  section  may  enter  into 
an  agreement  with  such  authority  as  is  mentioned  in  this 
section  for  the  i>ayment  to  them  of  a  composition  in 
respect  of  sucJi  weight  or  traffic,  and  thereupon  the 
persons  so  paying  the  same  shall  not  be  subject  to  any 
proceedings  under  this  section. 

J,  F.  Clarh  {Poland  and  Mytton  with  him)  for 
the  appellants.*— The  case  of  Labalmondiere  y. 
Addison  (1  E.  &  E.  41)  is  a  direct  authority  in 
support  of  the  appellants'  contention,  namely,  that 
the  six  months  begin  to  run  from  the  time  pay- 
ment is  demanded.  That  w&r  a  case  under  the 
Metropolitan  Building  Act  1855,  which  authorised 
the  commissioners  nnder  that  Act  in  certain 
cases  to  take  down  and  repair  dangerous 
structures,  and  enacts  that  the  expenses  incurred 
by  them  shall  be  paid  by  the  owner  of  the 
stmctnre.    The  commissioners  haTing  incurred 
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expense,  demanded  payment  of  the  owner  of  the 
Btrnctnre,^  who  refused  to  pay,  and  it  was  held 
that  the  six  months  were  to  be  reckoned  from  the 
demand  and  refusal,  not  from  the  incurring  of 
the  expense.  Lord  Campbell,  0.  J.  said :  *'  It 
would  be  contrary  to  all  reason  to  hold  that 
liability  to  the  summons  or  default  existed  before 
application  for  payment.  It  is  true  that  a  demand 
is  not  expressly  required,  bat  I  think  that  till  then 
the  liability  does  not  accrue."  That  is  really  a 
much  stronger  case  than  the  present.  Then  there 
is  another  case  of  Greece  v.  Hunt  (36  L.  T. 
Rep.  N.  S.  404;  2  Q.  B.  Div.  389),  where  it 
was  held  that,  under  11  &  12  Vict.  c.  63,  s.  69, 
and  21  &  22  Yict.  c.  98,  s.  63,  it  'is  necessary, 
before  summary  proceedings  can  be  taken  to 
recover  the  apportionment  upon  an  adjoining 
owner  for  the  improvement  of  a  street,  that  a 
demand  of  payment  should  be  served  upon  him, 
and  that  tne  six  months  within  which  the 
summary  proceedings  must  be  taken  are  to  be 
reckoned  from  the  notice  of  demand.  It  is  said 
that,  if  the  matter  of  the  complaint  arises  at  the 
time  of  demand,  there  is  no  limit,  and  the 
highway  aathority  might  not  take  proceedings  for 
a  hundred  years  ;  but  that  would  be  the  same  if 
the  sarveyor's  certificate  is  considered  the  matter 
of  complaint,  because  there  is  no  fixed  time  within 
which  it  must  be  made.  Until  demand  there  is 
no  default,  and  I  submit  that  the  statutory  debt 
did  not  accrue  until  demand. 

W.  B,  Kennedy  for  the  respondents. — The  cer- 
tificate of  the  surveyor  was  made  two  years  and  a 
half  before  any  proceedings  were  taken,  and  that 
certificate  fixed  the  amount  which  they  claimed, 
and  states  that  we  are  liable  to  pay.  The  conten- 
tion that  they  may  wait  any  number  of  years  is 
certainly  startling,  and  it  is  only  fair  that  those 
who  cause  the  damage,  and  probably  derive  benefit 
from  so  doing,  should  pay  the  expense  of  rein- 
stating the  road.  No  demand  whatever  is  neces- 
sary. The  meaning  of  the  Act  in,  that  the  amount 
should  be  assessed  by  the  jastices,  and  that  they 
should  have  before  them  the  certificate  of  a  com- 
petent surveyor  who  has  estimated  the  expense. 
The  proceedings  before  the  magistrates  are  not 
to  enforce  payment  of  a  definitely  fixed  sum. 
This  case  is  easily  distinguishable  from  the  case 
of  Lahalmondiere  v.  Addison  (ubi  sup.).  That 
was  under  the  Metropolitan  Building  Act,  and  by 
the  73rd  section  "all  expenses  incurred  by  the 
commissioners  shall  be  paid  by  the  owner  of  the 
structure."  There  is  no  such  provision  in  this 
Act.  There  the  owner  knew  what  he  would  have 
to  pay.  There  was  no  assessment  of  damage,  but 
he  was  to  pay  all  expenses.  In  this  case  under 
tho  Highways  and  iJocomotives  Act,  it  is  not 
intended  that  the  surveyor  should  fix  absolutely 
the  sum  to  be  paid.  I  submit  the  justices  were 
qaite  right  in  the  view  they  took,  and  the  conten- 
tion of  the  appellants  is  wrong. 

Field,  J. — This  is  a  case  in  which  a  question 
arises  upon  the  true  construction  of  the  23rd  section 
of  the  Highways  and  Locomotives  (Amendment) 
Act  1878.  The  facts  are,  that  between  the  29bh  Sept. 
1878  and  the  25th  March  1879,  the  respondents 
were  alleged  to  have  ordered  extraordinary  trafiic 
and  excessive  weight  to  pass  along  certam  high- 
ways, and  by  reason  of  which  the  highway  board 
had  been  obliged  to  incur  extraordinary  expenses 
in  repairing  tnem.    The  question  is  whether  the 
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complaint  had  been  preferred  by  the  appellants  in 
proper  time,  i.e.,  whether  it  must  be  within  six 
months  from  the  date  of  the  surveyor's  certificate 
or  from  the  date  of  the  demand  of  payment.  It  is 
contended  that  the  matter  of  complaint  arose 
when  the  damage  was  done,  but  I  am  of  opinion 
that  is  not  so.  Then  it  is  next  contended  that  it 
arose  when  the  certificate  of  the  surveyor  was 
given.  There  was  no  demand  made  until  the  16th 
Sept.  1881.  Now  the  question  turns  upon  the 
23rd  section  of  the  Highways  and  Locomotives 
Act  1878.  We  have  only  to  look  to  the  Act  of 
Parliament,  and  in  this  case  the  words  of  the 
Legislature  are  these  :  "  Where  by  a  certificate  of 
their  surveyor  it  appears  to  the  authority  which 
is  liable,  or  has  unaertaken  to  repair  any  high- 
way, whether  a  main  road  or  not,  that,  having 
regard  to  the  average  expense  of  repairing  high- 
ways in  the  neighbourhood,  extraordinary  ex- 
penses have  been  incurred  by  such  authority  in 
repairing  such  highway  by  reason  of  the  damage 
caused  by  excessive  weight  passing  along  the 
same  or  extraordinary  traffic  thereon,  such 
authority  may  recover  in  a  summary  manner  from 
any  person  by  whose  order  such  weight  or  traffic 
has  been  conducted  the  amount  of  such  expenses 
as  may  be  proved  to  the  satisfaction  of  the  court 
having  cognisance  of  the  case  to  have  been  in- 
curred by  such  authority  by  reason  of  the  damage 
arising  from  such  weight  or  traffic  as  aforesaid." 
Now  there  is  nothing  in  the  Act  itself  which 
throws  any  light  on  the  question  by  imposing  any 
limit  within  which  a  complaint  should  be  pre- 
ferred, and  we  must  therefore  refer  to  the  11th 
section  of  11  &  12  Yict.  c.  43,  which  is  made  to 
apply  by  the  36th  section  of  the  Highways  and 
Locomotives  Act.  What  would  the  highway 
authority  have  to  do  before  the  justices  P  First, 
they  would  have  to  prove  the  damage ;  then  the 
certificate  of  the  surveyor,  and  then  they  would  be 
in  a  position  to  recover.  That  is  all  the  Legisla- 
ture Bays.  It  is  quite  clear  that  tho  matter  of 
complaint  did  not  arise  at  the  time  the  damage  was 
done.  No  doubt  in  many  cases,  such,  for  instance, 
as  a  case  of  assault,  the  date  at  which  the  act  is  done 
is  the  time  from  which  the  period  of  limitation 
must  be  reckoned  ;  but  that  is  not  the  case  here. 
The  nature  of  the  damage  is  such  that  it  makes  it 
difficult  to  say  when  the  exact  amount  of  damage 
was  done,  for  it  is  caused  by  excessive  weight  and 
extraordinary  traffic  on  the  highways  over  a  con- 
siderable distance  and  for  a  considerable  time, 
namely,  from  Sept.  1878  to  March  1879.  Moreover 
the  compensation  for  the  damage  is  not  absolute ; 
that  is  to  say,  it  is  not  the  actual  sum  which  is 
expended  in  reinstating  the  road.  You  cannot 
recover  the  damage  absolutely,  but  it  is  a  thing  to 
be  ascertained.  There  is,  moreover,  another  con- 
sideration, and  that  is,  that  it  would  be  very 
unjust  to  charge  a  man  for  the  whole  of  the 
expense  that  it  would  cost  to  reinstate  the  road, 
and  make  no  allowance  of  new  for  old  ;  therefore 
it  is  not  an  absolute  compensation  for  the  sum 
that  it  actually  takes  to  reinstate  the  road,  and  it 
seems  to  me  that  the  Legislature  have  purposely 
not  made  it  so.  Therefore  it  is  clear  that  the 
limit  of  time  docs  not  date  from  tho  time  \vlicn 
the  damage  was  done.  There  is  no  duty  cusr. 
upon  the  surveyor  to  settle  the  amount  that 
must  be  paid,  but  there  must  be  a  certificate  of  a 
responsiole  officer  that  damage  has  been  caused  to 
the  highway.    Wlien  that  is  falQIled  I  am  at  a 
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loss  to  conceive  what  there  is  to  impose  any  limi- 
tation upon  the  right  to  recover.  The  learned 
counsel  for  the  highway  board  fortified  them- 
selves by  referring  to  an  authority  which  was  a 
case  under  the  Metropolitan  Building  Act.  That 
was  a  case  in  which  the  Court  of  Queen's  Bench 
held  that  the  six  months  were  to  be  reckoned  from 
the  demand  and  refusal,  not  from  the  incurring 
of  the  expense ;  but  the  court  proceeded  upon  the 
peculiar  character  of  the  subject-matter  there. 
It  was  this :  There  was  a  dangerons  house,  and 
notice  was  given  to  Addison  requiring  him, 
according  to  the  provisions  of  the  Metropolitan 
Building  Act,  to  take  down  and  secure  the  struc- 
ture within  fourteen  days  from  the  date  of  the 
notice,  and  having  failed  to  comply  ivith  this 
notice  the  authorities  did  it  and  incurred  ex- 
penses which  they  demanded,  and  the  question 
was  whether  the  matter  of  complaint  arose  at  the 
time  the  works  were  completed  and  the  expenses 
incurred  by  the  commissioner,  or  at  the  time  of 
the  demand  made  by  him  on  Addison  for  payment 
and  the  refusal  to  comply  with  such  demand.  The 
Court  of  Queen's  Bench  held  that  the  six  months 
were  to  be  reckoned  from  the  demand  and  refusal, 
as  he  could  not  have  known  what  he  had  to  pay  until 
the  amount  was  ascertained  and  demand  made. 
The  subject  came  before  the  court  again  in  Greece 
V.  Hunt  (2  Q.  B.  Div.  389),  and  that  was  under  the 
Public  Health  Act.  The  question  there  was 
whether  the  six  months  within  which  summary 
proceedings  must  be  taken  are  to  be  reckoned 
from  the  notice  of  apportionment  or  the  notice  of 
demand,  and  it  was  held  that  it  was  from  the 
notice  of  demand.  That  case  is  distinguishable 
from  the  present,  for  there  our  judgment  was 
asked,  and  the  question  really  was  whether  the 
latter  part  of  the  62nd  section  of  the  Act  of  1858 
(21  &  22  Yict.  c.  98)  applied  to  the  summary  pro- 
ceedings against  owners  referred  to  in  the  69th 
section  of  the  Act  of  1848  (11  A  12  Vict.  o.  63), 
and  we  held  that  a  notice  of  apportionment  was 
not  such  a  demand  of  payment  as  was  required  by 
the  Act  of  1858.  That  is  a  very  different  case  to 
the  present.  I  am  of  opinion  that  the  date 
of  the  surveyor's  certificate  is  the  time  from 
which  the  six  months  period  of  limitation  begins 
to  run,  and  not  the  time  when  payment  was 
demanded. 

BowEN,  J. — I  do  not  propose  to  go  through  the 
argument  put  by  my  learned  brother,  only  I  wish 
to  put  one  argument  which  appears  to  me  con- 
clusive. I  think  the  date  of  the  surveyor's  cer- 
tificate is  the  time  at  which  the  complaint  arises, 
and  not  the  demand  for  payment,  and,  amongst 
others,  for  this  reason  :  Anyone  who  says  that  it 
is  from  the  date  of  demand  must  maintain 
that  a  demand  for  payment  is  a  condition 
precedent  to  taking  summary  proceedings  for  the 
recovery  of  extraordinary  expenses  under  the 
23rd  section  of  the  Highways  and  Locomotives 
Act  1878.  Now  assume  that  the  highway 
authority  demands  from  A.  B.  SOI.  A.  B.  clearly 
under  the  statute  has  a  right  to  dispute  the 
amount,  so  he  goes  before  the  magistrate,  who,  we 
will  assume,  reduces  it  to  601, ;  but  every  lawyer 
knows  that  a  demand  of  a  larger  sum  is  not  a 
good  demand  for  a  smaller,  and  therefore  for  this 
reason  it  appears  to  rae  the  contention  on  behalf 
of  the  appellants  fails. 

Case  remitted  aceordivgly. 


Solicitors  for  appellants,  Gregory ^  Bowdiffeg, 
and  Bawle. 

Solicitors  for  respondents,  Simpson  and  North, 
Liverpool. 
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June  28  and  Aag,  5, 1881. 

(Before  Bramwell,  Brett,  and  Cottok,  L.JJ.) 

Fletcher  v.  Hudson,  (a) 

Fuhlic  Health  Act  1875 — Local  board — Duqualifi' 
cation  by  reason  of  contract — Person  not  a 
member  acting — Penalties. 

The  Public  Health  Act  1875,  eeliedule  2,  r.  64, 
provides  that  any  member  of  a  local  board  who 
in  any  manner  is  concerned  in  any  contract 
entered  into  by  such  board  shall  cease  to  be  a 
member,  Bute  70  provides  that  ajiy  person 
who,  being  disabled  from  acting  by  any  pro- 
visio7i  of  that  Act,  acts  as  a  member  of  tJie  local 
board,  shall  be  liable  to  a  penalty  of  502. 

The  defendant,  who  was  an  hotel-keeper,  was  elected 
a  member  of  a  local  board  in  1872.  In  1879  he 
was  paid  91, 19s,  9d.  by  the  board  for  the  use  of 
men  and  horses  on  various  days  during  the  years 
1877  and  1878.  He  continued  to  act  iis  a 
member  of  the  board.  In  an  action  to  recover 
bOl.  in  respect  of  his  so  acting  : 

Held  (Bramwell,  L.J.  dissentiente),  that  the  defeti' 
dant  was  liable  to  the  penalty.  Per  Bramwell, 
L.J.,  the  defendant  was  not  liable,  rule  70 
applying  only  to  mffmbers  of  the  local  board,  and 
the  defendant  having  ceased  to  be  a  member. 

This  was  an  action  to  recover  a  penalty  of  50^ 
By  rule  64  of  schedule  2  of  the  Public  Health 
Act  1875  it  is  enacted  that  any  member  of  a  local 
board  who  "  in  any  manner  is  concerned  in  any 
bargain  or  contract  entered  into  by  snob  board, 
or  participates  in  the  profit  thereof,  shall  cease  to 
be  such  member,  and  his  office  as  such  shall  there- 
upon  become  vacant ;"  and  rule  70  of  such  schedule 
states  that 

Anv  peTBon  who,  not  being  duly  qualified  to  act  as 
xnemDer  of  the  looal  board,  or  not  having  made  and  sab- 
scribed  the  declaration  reqaired  of  him  bj  this  Act,  or 
being  disabled  from  aotinff  by  any  provision  of  this  Act, 
acts  as  such  member,  ehaJl  be  liable  to  a  penalty  of  501., 
which  may  be  recovered  by  any  person  with  full  costs  of 
suit  bv  action  of  debt.  In  such  action  it  shall  be  suffi- 
cient for  the  plaintiff  to  prove,  in  the  first  instance,  that 
the  defendant,  at  the  time  when  the  offence  is  alleged  to 
have  been  committed,  acted  as  snch  member,  and  the 
burden  of  proving  qualification  and  the  making  and  sub- 
scription of  the  declaration,  or  of  negativing  disqualifi- 
cation by  reason  of  non-residence,  or  not  being  seised  or 
possessed  of  the  requisite  real  or  personal  estate,  or 
both,  shidl  be  on  the  defendant.  But  all  acts  and  pro- 
ceedmgs  of  any  person  disqualified,  disabled,  or  not  duly 
qualified,  or  who  has  not  made  and  subscribed  the  de- 
claration required  by  this  Act,  shall,  if  done  prenously 
to  the  recovery  of  the  penalty  mentioned  in  this  Act,  be 
valid  and  effectual  to  all  intents  and  purposes. 

The  defendant,  who  was  an  hotel  keeper  at 
Grasmere,  in  the  county  of  Westmorelana«  was 
elected  a  member  of  the  Grasmere  Local  Board 
on  its  formation  in  May  1872.  On  the  6th  March 
1879  he  was  paid  9Z.  19^.  9i.  by  the  board  for  the 
use  of  men  and  horses  on  various  di^s  daring  the 
years  1877  and  1878.     He  continued  to  actasa 

(a)  Roportod  by  A.  H.  Bittlsston,  Esq.,  Bsrr1stai^«t-Lsv. 
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member  of  the  board  up  to  the  time  of  the  action. 
The  plaintiff  alleged  that  he  was  disqualified  from 
so  acting  by  the  jprovisions  of  38  &  39  Vict.  c.  65, 
schedule  2,  rule  64,  set  out  above,  and  sued  for 
the  penalty  imposed  by  rule  70. 

The  action  was  tried  before  Stephen,  J.  without 
a  jury,  and  he  gave  judgment  for  the  plaintiff  for 
the  amount  claimed. 

The  defendant  now  appealed. 

Oroynpion,  for  the  defendant. 

Charles,  Q.C.  {AddUon  and  Cock  with  him)  for 
the  plaintiff. 

Cur,  adv.  vult. 

Aug.  6. — Bbamwell,  L.J. — I  am  of  opinion  that 
this  judgment  must  be  reversed.     I  agree  with  the 
learned  J  ud fire  who  tried  the  case,  that  the  proper 
conclusion  as  a  matter  of  fact  from  the  evidence 
is  that  the  defendant  was  concerned  in  "  a  bargain 
or  contract  entered  into  by  the  board,"  perhaps 
in  several,  though  trifling  ones.  The  consequences 
therefort3  declared  in  rule  64  of  schedule  2  of  38  & 
39  Vict.  c.  55,  followed,  viz.,  *•  he  ceased  to  be  a 
member  of  it,  and  his  office  as   such  therefrom 
became  vacant."    It  must  be,  also,  that  while  such 
contract  existed  he  was  ineligible ;  for  it  is  difficult 
to  suppose  that  he  could   be  elected,  or  that  a 
person  could  be  elected  who  had  a  contract  with 
the  board.    I  am  not  clear  upon  this,  however, 
as  it  may  be  that  all   that   the   statute  meant 
was  that  the  propriety  of  his  conduct  should  be 
referred  to  his  constituents,  as  in  the  case  of  a 
member    of   the  House  of  Commons  accepting 
office  under  the  Crown.    Be  this  as  it  may,  he 
was  not  re-elected.    He  ''ceased  to  be  a  member." 
Then  is  he  within  the  penal  clause,  rule  70  P  That 
says  "  any  person,"  not  "  member,"  indeed,  but 
meaning   "member,"  as   is   shown   by  the  next 
provision,  "any  person  not  being  duly  qualifled 
to  aot  as  member  or  not  having  made,  &c.,  the 
declaration,"  this  must  mean  "  member  "  (it  cannot 
mean  "  person  "  not  being  "  member  ")  "  or  being 
disabled  from  actiner  by  any  provision  of  this  Act," 
acts,  Ac,  he  shall  be  liable  to  a  penalty.    Now 
the  question  is,  whether  a  man  who  has  been, 
but    is    not,  a    member,    is    within   these   pro- 
visions ?    I  say  "  who  has  been,"  but  in  my  judg- 
ment that  might   be  left  out;  for  I  cannot  see 
what  having  been  a  member  has  to  do  with  it. 
How  does  it  make  any  difference  in  the  offence 
that  a  man  acting,  who  is  not  a  member,  was 
formerly,  perhaps  twenty  years  before.    Why  not 
as  long  back,  if  at  all  ?    I  think,  therefore,  the 
question  may  be  reduced  to  this — whether  a  man 
who  is  not  a  member  is  within  these  provisions  P 
First  of  all,  why  should  he  be  P     Why  should  a 
penalty  be  put   on  a  man  for  doing   what  the 
members  of  the  board  can  prevent  his  doing  P  His 
having  no  right  to   do  so   must   be  known  to 
them,  or  some  of  them,  if  they  do  their  duty. 
Is  a  man  returned,  but  unseated  on  some  inquiry 
for  want  of  the  requisite  votes,  subject  to  this 
penalty  P    He  is  not  within  the  protection  of  the 
last  clause  of  rule  70.    I  see  no  reason  then  for 
holding  such  a  person  liable  to  a  penalty.    Then 
look  at  the  language  of  rule  70 :  "  Any  person  not 
being  duly  qualified  to  act."    Does  that  not  mean 
not  having  the  qualification  prescribed  in  rule  3  P 
I  cannot  but  think  it  does.    By  that "  a  person 
shall  not  be  qualified  to  be  a  member  of  a  local 
board  unless  at  the  time  of  his  election,  and  so 
long  as  he  continues  in  office  "  he  is  a  resident 


possessed  of  property,  <fec.    If  he  had  not  this 
qualification  when  elected,  or  ceased  to  have  some 
such  afterwards,  he  is  not  qualified.    But  this  de- 
fendant is  qualified,  and   might  have  been  re- 
elected before  he  voted.    "  The  burden  of  proving 
qualification  or  of  negativing  disqualification  by 
reason  of  non-residence,"  &o.,  "  shall  be  on  the 
defendant."    But  why  also  is  it  not  on  the  de- 
fendant to   prove  that  he  was  elected?    It    is 
said    that    what    he   has    to    prove    is    affirma- 
tive,  and  within  his    own   knowledge,    but    so 
also  is   his  having   been  elected.      Then  as   to 
the  words    "disabled    from  acting  by  any  pro- 
vision of  this  Aot."    That  supposes  he  is  quali- 
fied ;  that  he  has  taken  the  declaration,  and  there- 
fore by  implication  that  he  is  a  member,  but  is 
disabled  from  acting.     That  is  not  this  case.     The 
words  "  disabled  from  acting  "  are  satisfied  by  the 
concluding  provisions  of  rule  64.    I  really  can  see 
no  reason  for  the  construction  contended  for.    If 
the  statute  had  said  that  any  member  of  the  board 
becoming  party  to  a  contract  with  it  should  be 
liable  to  a  penalty  and  vacate  his  seat,  I  could 
understand  it.    But    I    cannot  see  why,  if    no 
penalty  attaches  to  the  entering  into  the  contract 
except  the  loss  of  the  seat,  there  should  be   a 
penalty  for  acting  without  re-election  any  more 
than  if  he  had  never  been  elected.    It  may  be 
that  the  mischief  contemplated  by  the  statute 
will  not  be  prevented.    I  should  have  thought 
the  best  way  to  do  that  would  have  been  to  make 
it  penal,  as  I  have  said,  for  a  member  of  a  board 
to  enter  into  a  contract  with  it.    I  do  not  see 
much  harm  in  the  acting  after  a  oontraot  with  it 
without  re-election.     Of  course  I  am  aware  that 
it  is  desirable  he  should  not  aot  in  the  matter  of 
his  contract.    But  all  acting  is  forbidden.    The 
truth  is,  it  is  difficult  to  apply  the  principle  of 
the  statute  to  a  trifling  case  like  this.     I  am 
quite  unable  to  distinguish  this  case  from  Lewis 
V.   Oarr  (L.  Bep.   1  Ex.  Div.   484;    34    L.    T. 
Bep.  N.  S.  390).    There  the  defendant  had  had 
an  interest  in  a  contract  with  the  council.    By 
sect.  28    he    lost  his   qualification  during   that 
time.    One  would  think  he  ceased  to  hold  office, 
though  Baggallay,  L.J.  seems  not  to  think  so. 
But,  whether  or  no,  it  was  held  that  the  defendant 
was  not  "disqualified"  after    he  oeased   to  be 
interested  in  a  contract.    I  admit  I  cannot  dis- 
tinguish Nicholson  V.  Fields  (7  H.  &  N.  810), 
except,  indeed,  that  it  was  decided  on  its  own  par- 
ticular language.    If  it  is  in  point  here,  it  was 
overruled  by  Lewis  v.  Carr  {uhi  swp,).    Yet  those 
who  decided  Lewis  v,  Carr  (uhi  swp.)  did  not 
think  they  were  overruling  Nicholson  v.  Fields 
(7  H.  &  N.  810).    I  say  nothing  about  the  statute 
now  in  question  being  penal,  nor  that  it  ought  to 
be  construed  strictly.    I  think  it  ought  to  be  con- 
strued rightly.     I  cannot  see  any  reason  for  im- 
plying a  penalty  applicable  to  such  a  case  as  the 
present— viz.,  a  case  where  a  non-member  acts. 

Bbett,  L.J. — I  am  sorry  to  say  I  cannot  agree 
with  the  judgment  of  the  Lord  Justice.  My 
reasons  are  exceedingly  short.  If  I  could  agree 
with  that  judgment  conscientiously,  I  most  cer- 
tainly would,  because  I  am  of  opinion  that  this 
litigation  is  most  lamentable,  if  not  discreditable. 
But  it  seems  to  me  that  the  case  is  clearly  within 
the  64th  rule  of  the  schedule.  The  defendant  here 
was  a  member  of  the  local  board,  and  by  that  rule 
any  member  who  in  any  manner  is  concerned  in 
any  bargain  or  contract  entered  into  by  such 
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any  less  term  than  one  year ;  inserting  those  last 
words  as  the  equivalent  of  "  as  aforesaid."]  The 
provision  beginning  "or  on  any  agreement" 
applies  to  cases  of  agreements  for  more  than  a 
year  by  which  the  rent  is  to  be  paid  at  less  periods 
than  three  months.  It  was  no  donbt  thought  that 
such  agreements  might  be  made  in  order  to  evade 
the  Act;  and  it  is  submitted  that  it  was  to 
meet  that  evasion  that  these  words  were  inserted. 
Lord  CoLEBiDGE,  G.J. — In  this  case,  the  learned 
judges  in  the  court  below  having  differed  in 
opinion,  it  is  palpably  necessary  that  this  court 
should  differ  from  one  of  them.  We  cannot  say 
that  they  are  both  right.  Upon  the  best  con- 
sideration that  I  can  give  to  this  case,  I  have 
come  to  the  conclusion  that  the  formal  judgment 
of  the  court  below  was  wrong  and  must  be  re- 
versed. The  section  with  which  we  have  to  deal 
is  complete  in  itself ;  a  short  Act  of  Parliament, 
in  fact,  beginning  with  a  preamble,  which  sets  out 
the  grievances  to  be  redressed.  That  section 
mnst  be  read  with  reference  to  the  law  as  it  stood 
at  the  time.  I  do  not  know  how  the  law  stood 
before  the  43  Eliz.  c.  2  ;  but  from  the  time  of  that 
statute,  occupiers  had  been  the  persons  by  whom 
the  poor  rates  had  been  paid.  That  was  the 
general  law  and  is  so  up  to  the  present  time. 
Then  Sturges  Bourne's  Act  proceeds  to  engraft 
upon  the  general  law  an  exception  to  it.  It  says 
"Whereas  in  many  paxishes,  and  more  especially 
in  large  and  populous  towns,  the  payment  of  the 
poor's  rates  is  greatly  evaded,  by  reason  that 
great  numbers  of  houses  within  such  parishes  are 
let  out  in  lodgings  or  in  separate  apartments,  or 
for  short  terms."  Lodgers,  properly  so  called,  both 
before  and  since  this  Act  have  never  paid  the 
poor's  rates ;  the  occupiers  of  separate  apartments 
had  been  held  to  be  occupiers  within  the  Act  of 
Elizabeth,  and  had  been  rated  as  such;  as  to 
persons  holding  for  short  terms,  there  was  of 
course  nothing  in  the  term  being  short  in  itself 
to  prevent  the  occupier  being  rated.  Then  the 
Act  goes  on,  "or  are  let  to  tenants  who  quit  their 
residences,  or  become  insolvent  before  the  rates 
charged  on  them  can  be  collected."  Therefore, 
the  difficulty  that  the  section  wants  to  remedy 
is  the  difficulty  in  collecting  the  rate  from  the 
class  of  occupiers  who  frequently  change  their 
residences  or  become  insolvent.  Then  it  goes  on ; 
"  and  it  hath  been  found  that  in  many  instances 
the  persons  letting  such  houses  do  actually  charge 
and  receive  much  higher  rents  for  the  same,  upon 
the  ground  and  expectation  that  the  occupiers 
thereof  cannot  be  effectually  assessed  to  the  poor's 
rates,  and  will  not  be  charged  with  or  required 
to  pay  such  rates," — that  is  to  say,  the  overseers 
could  not  get  at  these  occupiers  to  charge  them 
and,  therefore,  did  not  rate  them — "  and  do  thus 
obtain  an  undue  advantage  to  themselves,  and  by 
means  of  the  premises  the  other  inhabitants  of 
puch  parishes  are  unjustly  compelled  to  pay  much 
more  than  their  fair  and  due  proportions  of  the 
charges  of  relieving  and  maintaining  the  poor." 
Then  it  goes  on  to  say,  "  for  remedy  thereof  be 
it  enacted,  that  it  shall  be  lawful  for  the  in- 
habitants of  any  parish,  in  vestry  assembled,  and 
they  are  hereby  empowered,  to  resolve  and  direct, 
that  the  owner  or  owners  of  all  houses,  apartments, 
or  dwellings  in  such  parishes  "  shall  be  rated.  So 
that  the  very  first  paragraph  of  the  enactment 
goes  beyond  the  preamble,  because  the  preamble 
speaks  of  persons  letting  "  houseB/'  the  enact- 


ment says  owners  of  all  "  houses,  apartmenta, 
or  dwellings,"  "  being  the  immediate  lessor  or 
lessors  of  the  actual  occupier  or  occupiers, 
which  shall  respectively  be  let  to  the  occupiers 
thereof  at  any  rent  or  rate  not  exceeding  20L 
nor  less  than  61,  by  the  year,  for  any  less  term 
than  one  year,  or  on  any  agreement  by  which  the 
rent  shall  be  reserved  or  made  payable  at  any 
shorter  period  than  three  months,  shall  be  assessed 
to  the  rates  for  the  relief  of  the  poor,  for  or  in 
respect  of  such  houses,  apartments,  or  dwellings, 
and  the  out-houses  and  curtilages  thereof,  inst^ 
of  the  actual  occupiers."  I  confess  myself  that 
without  the  proviso,  regard  being  had  to  the 
preamble  and  to  the  rule  of  construction  that  not 
too  great  an  alteration  of  the  law  is  to  be  intended, 
I  should  have  said  that  the  words  **  at  any  rent  or 
rate  not  exceeding  201.  nor  less  than  61"  overrode 
the  whole  of  the  enactment,  and  that  the  con- 
struction was  that  owners  of  houses  let  at  a  rent 
not  exceedine:  202.  for  less  than  a  year,  or  on  an 
agreement  by  which  the  rent  reservtd  does  not 
exceed  201.  by  the  year,  payable  at  any  shorter 
period  than  three  months,  shall  be  rated  instead 
of  the  occupiers.  That  is,  where  the  owner  of  a 
house  lets  it  at  a  rent  that  will  not  bring  him  in 
more  than  201.  a  year,  either  for  less  than  a  year, 
or  for  more  than  a  year  if  the  rent  is  made  pay- 
able at  any  shorter  period  than  three  months,  then 
he  is  to  be  rated  instead  of  the  occupiers.  Then 
comes  the  second  part  of  the  section,  which  seems 
to  me  to  strengthen  the  argument  in  favour  of 
this  construction  :  "  and  the  inhabitants  so 
assembled  in  vestry  may,  and  they  are  hereby 
authorised  from  time  to  time  to  rescind,  renew, 
vary,  and  amend  every  such  resolution  and 
direction  as  they  shall  see  occasion."  That 
would  by  itself  extend  their  power  of  rating 
the  owner  beyond  the  cases  of  201.  rentals.  Bat 
then  the  general  power  is  limited  by  a  proviso, 
"  BO  as  no  such  resolution  or  direction  shall  extend 
to  assess  or  charge  the  owner  of  any  house,  apart- 
ment, or  dwelling,  which  shall,  with  the  out- 
houses and  curtilages  thereof  be  let  at  a  greater 
rent  than  201.  or  less  than  61.,  as  aforesaid."  Nov, 
it  appears  to  me  that,  putting  this  proviso  by  the 
side  of  the  enacting  clause,  the  proviso  was  to 
cover  the  whole  resolution  that  the  vestry  have 
power  to  vary ;  unless,  therefore,  the  vestry  have 
power  to  rate  owners  of  houses  where  the  rent 
comes  to  more  than  201.  by  their  original  resola- 
tion,  the  enacting  power  being  limited  to  houses 
not  exceeding  201.,  the  resolution  varying  rescind' 
ing,  renewing,  or  amending  must  also  be  limited 
in  the  same  way.  It  ban  been  said  that  the  words 
"  as  aforesaid  "  (and  this  seems  to  me  the  only 
argument  on  tho  other  side)  attach  to  words  that 
stop  short  of  those  used  in  the  enacting  section. 
If  "as  aforesaid,"  is  to  be  limited  to  the  words 
"at  any  rent  or  rate  not  exceeding  201.  nor  less 
than  61.  by  the  year,"  then  those  words  exclude  as 
much  "  for  any  less  term  than  one  year,"  as  they 
do  "  or  on  any  agreement  by  which  the  rent  shall 
be  reserved  or  made  payable  at  any  shorter  period 
than  three  months."  if  "  as  aforesaid  "  indade 
"  for  any  less  term  than  one  year,"  then  they 
include  the  whole  of  the  enacting  part  of  the 
section.  It  appears  to  me  that  the  latter  is  the 
true  construction  of  this  section.  That  constrnc- 
tion  limits  the  exemption  to  the  words  creating 
the  exemption ;  and  the  moment  you  depart  from 
the  plain  words  of  the  Act  of  ForliAment  you  get 
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into  difficalticB.  I  therefore  think  that  the 
opinion  of  my  brother  Hawkins  in  the  court 
below  was  right. 

Baggallay,  L.J. — ^Lord  Coleridge  and  Brett, 
L.J.  having  a  strong  opinion  upon  this  question, 
the  view  that  I  take  is  not  very  material,  more 
particularly  as  it  is  with  considerable  doubt  and 
uncertainty  that  I  rep:r6t  that  I  cannot  agree  with 
their  conclusion.  When  this  appeal  was  first 
opened  it  seemed  to  me  that  the  decision  of  the 
court  below  was  right.  Mh  Wills  converted  me 
to  his  view  in  the  conrse  of  his  argument ;  but 
Mr.  Meadows  White  brought  me  back  to  my 
original  opinion.  Before  Mr.  Tindal  Atkinson 
replied,  I  told  him  what  my  difficulty  was  in 
agreeing  with  his  contention  ;  but  he  has  not 
succeeded  in  removing  that  difficulty,  which  is,  as 
I  before  stated,  that  if  the  effect  contended  for  is 
given  to  the  proviso,  it  would  be  tantamount  to 
striking  out  the  alternative  form  oE  the  enacting 
part  of  the  section. 

Bbett,  L.J. — I  am  of  opinion  that  this  appeal 
must  be  allowed.  I  should  hesitate  more  if  my 
brother  Huddleston  had  had  a  firm  opinion  on 
this  matter,  but  his  mind  almost  went  with  ours 
in  cunstraing  this  section.  He  gives  one  reason 
only  for  his  judgment,  and  that  reason  seems  to 
me  untenable.  I  think  that  this  Act  of  Parlia- 
ment must  be  construed  according  to  the  ordi- 
nary meaning  of  tho  words  used,  and  according  to 
their  ordinary  grammatical  construction.  Then 
the  limitation  to  rents  not  exceeding  20Z.  nor  less 
than  Ql,  covers  both  the  subsequent  branches  of 
the  enacting  words.  The  Legislature  has  distin- 
guished, as  it  seems  to  me,  between  the  terms 
rate  or  rent  and  reservation  of  rent.  Leave  out 
the  limitation  of  amount,  and  it  will  then  read : 
The  owners  of  all  houses  which  shall  respectively 
be  let  to  the  occupiers  thereof  for  any  less  term 
than  one  year,  or  on  any  agreement  by  which  the 
rent  shall  be  reserved  or  made  payable  at  any 
shorter  period  than  three  months,  shall  be  assessed 
to  the  rates.  There  are  these  two  phrases  both 
dealing  with  the  len^ih  of  the  term.  It  is  im- 
possible to  say  that  the  last  phrase,  "  or  on  any 
agreement  by  which  the  rent  shall  be  reserved  or 
made  payable  at  any  shorter  period  than  three 
months,"  applies  to  houses  let  for  less  than  one 
year ;  it  must  be  as  to  lettings  for  more  than  a 
year.  Then,  coming  back  to  the  words  I  before 
left  out,  there  is  a  dealing  with  the  amount  of  the 
rent:  *' which  shall  respectively  be  let  to  the 
occupiers  thereof  at  any  rent  or  rate  not  exceed- 
ing 201,  nor  less  than  6L  by  the  year,  for,"  &c. 
Taking  those  words  with  reierence  to  the  firsD 
phrase  dealing  with  the  length  of  the  term,  it  is 
to  be  remarked  that  there  cannot  be  a  rent  "  by 
the  year  for  any  less  term  than  one  year ;"  "  any 
rent  or  rate  not  exceeding  201.  nor  less  than  6Z.  by 
the  year  "  must  mean  any  rent  at  the  rate  of  that 
amount.  That  limitation  as  to  the  amount  of  the 
rent  seems  to  me  to  govern,  not  only  the  words 
"for  any  less  term  than  one  year,"  but  also  the 
other  alternative,  "  or  on  any  agreement  by  which 
the  rent  shall  be  reserved  or  made  payable  at  any 
shorter  period  than  three  months."  Those  words, 
it  may  be  observed,  can  only  apply  to  a  letting  for 
less  than  three  years,  because  for  a  longer  period 
there  must  be  a  deed,  not  merely  an  agreement. 
Looking  at  these  difierent  phrases  and  at  the  well  • 
known  terms  that  are  usea,  if  the  enactment  had 


stopped  here  I  agree  with  my  Lord  in  thinking 
that  there  would  do  enough  to  show  than  the  limi- 
tation as  to  the  amount  of  the  rent  is  to  apply  to 
both  the  alternative  lettings.    Then  comes  the 
latter  part  of  the  section,  enabling  the  inhabitants 
to  "  rescind,  renew,  vary,  and  amend  "  the  original 
resolution,  with  a  proviso  limiting  their  power. 
One  would  expect  that  the  limitation  of  their  power 
to  vary  would  be  equal  to  the  limitation  upon  their 
original  resolution;   and  this  proviso  is  so  to  bo 
read.    It  is  a  description  of  the  subject  matter  of 
the  original  resolution  which  they  are  empowered 
to  vary,  that  is  to  say,  that  it  applies  only  to  owners 
of  houses  let  at  a  rate  equal  to  a  rent  of  between  201. 
and  61.  by  the  year.     The  reason  upon  which  my 
brother  Huddleston  appears  to  found  his  judg- 
ment is  this.     He  says:  "A  resolntiou  may  be 
passed  rating  owners  instead    of    occupiers,  in 
respeot  of  two  classes  of  premises :  one,  where  the 
premises  are  let  for  a  period  less  than  a  year,  and 
whore  the  rent  is  between  201.  and  61.,  by  the 
year ;  and  the  other,  where  the  premises  are  let 
on  an  agreement  whereby  the  rent  is  payable  at 
less  periods  than  three  months,  no  matter  what 
the  rest  may  be.    The  reason  is  obvious :  a  man 
who  takes  chambers  or  lodgings  for  a  period  of 
six  weeks,  or  eight  weeks,  where  the  rates  are 
made  every  three  months,  would  escape  altogether. 
The  parish  say,  the  premises  ought  to  be  rated ; 
we  cannot  got  the  rate  from  these  persons,  because 
they  are  constantly  going  away,  and  therefore,  we 
will  make  the  landlord   liable,  and  he  can  recoup 
himself  by  taking  it  out  of  the  rent."    In  other 
words,  he  reads  the  provision  ''or  on  any  agree- 
ment by  which  the  rent  shall  be  reserved  or  made 
payable  at  any  shorter  period  than  three  months  " 
as  if  it  was  a  term  of  a  period  less  than  three 
months.     But  if  so,  it  would  come  within  tho  first 
branch  relating  to  lettings  for  an^  less  term  than 
one  year.    Mr.  Tindal  Atkinson,  in  reply,  has  told 
us,  not  merely  the  plausible,  but,  as  it  seems  to 
me,  the  true  reason  of  the  introduction  of  this 
seoond   paragraph.      The    owners    would   have 
evaded  the  provisions  of  the  first  paragraph  by 
making  agreements  for  more  than  a  year,  taking 
oare  to  make  the   rent    payable  at  very  short 
periods,  with  power  to  take  possession  on  non- 
payment of   rent.     Under   those   oiroumstances 
the  occupiers  would,  if  the  first  paragraph  stood 
alone,  be  the  persons  to  be  assessed;  but  they 
could  as  little    be    effectually    assessed  as  the 
occupiers  who  held  for  less  than  a  year,  and, 
therefore,    as    before,    they    would    in    practice 
not  have  been  charged  with  the   rates.    Some- 
body with   an    ingenuity   equal    to    Mr.   Tindal 
Atkinson's,    seeing    that,    put    in    this    seoond 
paragraph.      It  seems  to  me,  therefore,  that  the 
reason  given  by  my  brother   Huddleston  being 
untenable,  and  having  regard  to  the  grammatioal 
oonstruotion  of  the  section,  the  appeal  should  be 
allowed. 

Appeal  dismisBed  wUh  costs  of  appeal.  No 
costs  in  the  cowrt  below.  Leave  to  appeal  to 
the  House  of  Lords. 

Solicitor  for  the  appellant,  Beaton  F.  Taylor. 
Solicitor  for  the  overseers,  Sedgwick. 
Solicitors  for  assessment  committee,  Hillearys 
and  Taylor. 
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Saturday,  March  11, 1882. 

(Before  Lord  Golebisge,  G.J.,  Denmak,  Stephen, 
Mathew,  and  Gave,  JJ.) 

Beg.  V,  Speed,  (a) 

FaUe  pretences — Existing  fact — Evidence, 

The  prisoner  ohiained  money  by  representing  thai 
he  was  collecting  information  for  a  nevo  county 
directory  thai  W.  and  Co,  were  getting  up,  and 
that  by  paying  one  shilling  the  prosecutor  could 
have  his  name  inserted  in  large  type  and  would 
receive  other  advantages.  There  were  several 
similar  charges, 

W,  and  Co.,  an  existing  firm,  were  not  getting  up  a 
new  county  directory,  and  the  prisoner  was  not 
employed  by  them  to  canvass  or  collect  infor* 
maiion. 

The  prisoner's  defence  before  the  magistrates  {in 
evidence  at  the  trial)  was,  that  he  was  going  to 
bring  out  a  directory,  and  that  he  was  not 
aware  he  was  doing  wrong  in  using  the  name 
of  W,  and  Oo,  At  the  trial  the  prisoner's 
counsel  urged  that  there  was  no  misrepresenta- 
Hon  of  any  existing  fact,  but  only  a  promise 
to  do  something  in  future. 

Held,  that  this  was  a  misrepresentation  of  an  exist' 
ing  fact, 

William  Speed  was  tried  and  convicted  before  me 
at  the  Shrewsbury  Borough  Quarter  Sessions, 
held  on  the  2nd  Jan.  1882,  upon  two  separate  in- 
dictments for  obtaining  money  by  false  pretences 
from  Edwin  Birch  and  Margaret  Swancott  respec- 
tively. 

1.  The  first  indictment,  omitting  formal  parts, 
alleged  that  William  Speed,  on  the  15th  Nov. 
1881,  unlawfully,  knowingly,  and  designedly  did 
falsely  pretend  to  Edwin  Birch  that  a  new  county 
directory  was  in  coarse  of  publication  and  about 
to  be  published  in  1882  by  a  firm  named  Warrinor 
and  Go.,  and  that  he,  the  said  William  Speed,  was 
collecting  information  for  such  directory,  and 
that  on  payment  of  a  shilling  extra  he,  the  said 
William  Speed,  could  insert  the  name  of  the  said 
Edwin  Birch  in  large  type  therein,  by  means  of 
which  said  false  pretence  the  said  William  Speed 
did  then  unlawfully  obtain  from  the  said  Edwin 
Birch  one  shilling  of  the  moneys,  goods,  and 
chattels  of  the  said  Edwin  Birch,  with  intent  to 
defraud,  whereas,  in  truth  and  in  fact,  there  was 
no  firm  of  Warrinor  and  Go.,  nor  was  the  said 
William  Speed  collecting  information  for  a  new 
county  directory  published  by  any  such  firm  ;  and 
whereas  in  truth  and  in  fact  the  said  William 
Speed  could  not  on  payment  of  one  shilling  insert 
the  name  of  the  said  Edwin  Birch  in  largo  type  in 
any  directory  published  by  any  such  firm  as  he, 
the  said  William  Speed,  then  well  knew  against 
the  form,  &c.,  and  against  the  peace,  &c. 

The  following  was  the  material  evidence  given 
in  support  of  this  indictment : 

Edwin  Birch  swore:  "I  am  a  hairdresser  in 
Mardol,  Shrewsbury.  On  the  15th  Nov.  the 
prisoner  came  into  my  shop  and  said, '  I  am  collect- 
ing information  for  a  new  county  directory  for  1882, 
that  Warrinor  and  Go.  are  getting  up  or  eetting 
out '  (the  witness  could  not  remember  which).  '  I 
want  particulars  of  your  trade.'    I  handed  him  a 

(a)  Beported  txj  John  Thompson,  Esq.,  Barrlster-at-LAw. 


card  and  said,  "  It  is  something  like  this  I  have  in 
Grocker's  "  (an  existing  directory).  He  professed  to 
copy  off  the  card  on  to  something  that  he  had 
with  him.  I  think  into  one  of  we  books  pro- 
duced. [Three  or  four  diminutive  note-books  of 
the  value  of  li.  and  2d,  each  found  upon  the 
defendant  were  here  put  in.  They  contained  a 
variety  of  very  rough  pencil  entries,  apparently  of 
names  and  addresses  of  persons  in  various  streets 
in  different  towns — Shrewsbury,  Wem,  Ghester, 
Liverpool,  &o. — mixed  up  together  without  any 
order  or  method,  and  interspersed  here  and  there 
with  poetry  and  other  jottings.  One  of  the  books 
was  roughly  prepared  (for  two  or  three  pages)  as 
a  receipt  book,  with  counterfoils,  the  divisions 
being  marked  by  the  prickings  of  a  pin.  The 
three  first  receipts,  Nos.  155,  156,  and  157  had 
been  torn  out,  the  counterfoil  No.  155  having  on 
it  in  pencil  the  words  '  Birch,  Ed.'  The  receipt 
forms  Nos.  158, 159,  and  160  were  still  in  the  book, 
and  were  all  in  this  form :  '  Beceived  for  and 

copy  section  of  directory  1882,  pro  Warrinor 

and  Go.']  When  he  had  finished  writing  he  said, 
'  By  paying  one  shilling  you  can  have  your  name 
inserted  in  large  type,'  or  '  we  can  put  your  name 
in  large  type,  and,  in  addition  to  that,  you  will 
receive  a  sectional  part  of  the  directory,  and  also  a 
card  which  we  shall  send  to  public-houses  and 
places  like  yours  with  the  words  '  Warrinor's 
Directory  may  be  seen  here.'  1  said,  *  Well  I've 
no  objection,  but  of  course  I  fhall  pay  when  I 
receive  it.'  He  said,  *  Oh,  our  proprietors  object 
to  that,  because,  when  we  come  to  deliver  the 
work,  people  may  complain  of  something,  and 
then  the  directory  would  be  out,  and  they  would 
have  the  advertisement  in  for  nothing.'  He  said, 
*  If  you  pay  me  I  shall  give  you  a  proper  receipt, 
and  you  will  receive  the  directory  early  in  the 
year.'  I  paid  him  the  shilling,  and  he  handed  me 
the  receipt  produced.  [This  was  in  the  form  of 
the  other  receipts  in  the  book  filled  up  thas 
(numbered  155  and  filling  counterfoil  No.  155): 
Beceived  1«.  for  caps  (which  was  explained  to 
mean  capital  letters)  and  copy  of  Shrewsbury 
section  of  directory  1882,  pro  Warrinor  and  Co. 
W.  S.  Ed.  Birch.']  He  showed  me  no  printed 
prospectus,  or  anything  of  that  kind.  I  certainly 
believed  when  I  gave  him  the  shilling  that  he 
represented  Warrinor  and  Go.,  and  that  I  shoald 
receive  a  section  of  the  directory." 

Police  constable  Morris  proved  finding  the 
above-mentioned  books  and  a  small  bundle  of 
cards,  addresses,  &c.,  on  the  defendant.  He  also 
proved  statements  by  the  defendant  "that 
Warrinor  and  Go.  lived  at  Liverpool,"  and  after- 
wards, "  that  he  was  very  sorry  the  only  mistake 
he  had  made  was  using  the  name  of  Warrinor,  bat 
he  thought  it  looked  a  finer  name  than  his  own," 
and  afterwards,  '*  that  he  was  going  to  publish 
the  book,  if  time  was  given  him,  that  be  was 
going  to  get  it  up  on  a  cheaper  scale,  and  that 
he  wanted  the  shillings  to  start  it  with." 

William  Henry  Davis  swore  that  he  was  printer 
and  bookseller  in  Shrewsbury,  and  had  been 
thirteen  years  in  business,  and  had  never  known 
the  name  of  Warrinor  and  Go.  as  publishers. 

The  defendant's  statement  made  before  the 
magistrates  on  the  23rd  Nov.  when  this  and  other 
similar  charges  against  the  defendant  were  heard 
together,  was  put  in,  and  was  as  follows :  "  Gentle- 
men, I  submit  that  as  regards  the  evidence  there 
is  nothing  to  support  the  case  against  me.    Had 
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the  sabsOTibers  widted  antil  the  time  I  mentioned 
for  the  oircnlation  or  pablioation  of  the  directory 
and  foand  that  their  pramisod  copy  was  not 
forthcoming  then  there  would  have  been  breach 
of  contract,  but  my  hands  are  now  tied,  and  have 
been  tied  for  a  week,  and  there  is  nothing  to  prove 
that  had  I  been  free  I  should  not  have  completed 
the  publication.  So  far  as  regards  using  the  name 
Warrinor,  I  was  not  aware  I  was  doing  wrong 
in  using  it.  Had  I  used  any  name  of  known 
publishers  of  directories,  such  as  Kelly  or  Orocker, 
nere,  then  you  miffht  have  brought  a  far  graver 
charge  agamst  me,  out  by  using  the  name  oi  War- 
rinor I  have  wronged  no  one,  there  being  no  such 
name  extant.  I  further  submit  that  if  I  am  allowed 
my  liberty  now  I  will  complete  the  promised  work 
and  get  necessarr  assistance  to  make  up  for  lost 
time  so  as  to  publish  it  by  the  time  mentioned." 

Upon  this  evidence  the  defendant's  counsel  at 
the  dose  of  the  case  for  the  prosecution  objected. 

(1)  That  there  was  no  evidence  of  any  false  pre- 
tence within  the  statute  24  &  25  Vict.  c.  96,  s.  88, 
there  beins  no  misrepresentation  of  an  existing 
fact,  but  only  a  promise  to  do  something  in  future. 

(2)  That  there  was  no  evidence  that  it  was  the 
fiJae  pretence  (if  any)  proved  which  induced  Mr. 
Birch  to  part  with  his  money.  (3)  That  there  was 
no  evidence  that  the  pretence  (if  any)  proved  was 
fidse  in  fact.  (4)  That  the  £alse  pretence  (if  any) 
proved  within  the  statute  did  not  tally  with  that 
alleged  in  the  indictment  (there  beinff  no  evidence 
that  the  defendant  said  or  implied  tnat  the  new 
directory  was  in  course  of  publication),  and  could 
not  be  found  within  the  indictment  (the  words 
"such  directory"  meaning  "a  directory  so  in 
course  of  publication,  &o^") 

I  overruled  all  the  objections,  holding,  1.  That 
there  was  evidence  of  a  fraudulent  misrepre- 
sentation that  the  defendant  was  collecting  in- 
formation for  a  new  county  directory  by  Warrinor 
and  Go.,  and  had  power  to  insert  Mr.  Birch's 
name  in  large  type  therein.  2.  That  there  was 
evidence  that  Mr.  Birch  parted  with  his  money 
relying  wholly  or  partly  upon  such  misrepre- 
sentation of  fact :  (see  R,  v.  Fry,  Bears.  &  B.  449, 
27  L.  J.  68,  M.  G. ;  7  Gox  G.  G.  394 ;  B.  v.  Jennison, 
L.^G.157;  31  L.  J.  146. M. G. ;  9  Gox  G.G.  158; 
B.  V.  QiU8,L.  AG.  502;  34  L.  J.  50,  M.  G.; 
10  Gox  G.  G.  44,  &0.)  3.  That  there  was  evidence 
from  the  nature  of  the  defendant's  conduct, 
materials,  and  statements,  that  the  pretence  was 
false.  4.  That  a  sufficient  part  of  the  pretence 
cfiarged  was  proved,  though  1  agreed  there  was 
no  evidence  of  a  pretence  that  the  new  directory 
was  in  coarse  of  publication :  (see  B,  v.  HiU,  B.  & 
B.  190 ;  2  Buss.  310.) 

No  evidence  being  called  for  the  defendant,  1 
told  the  jury  that  if  the7  thought  the  statements 
of  the  defendant  to  Mr.  Birch  were  all  a  sham,  and 
that  he  was  not  really  collecting  information  for 
any  new  county  directory  by  Warrinor  and  Go., 
or  any  new  county  directory  at  all,  but  that  he 
falsely  and  fraudulently  represented  to  Mr.  Birch 
bj  words  or  necessary  inference  from  words  that 
he  was  really  collectmg  information  for  a  new 
county  directory  by  Warrinor  and  Go.,  in  which 
he  had  the  power  to  insert  Mr.  Birch's  name  in 
large  l^pe,  and  if  Mr.  Birch  parted  with  his 
money  wholly  or  partly  upon  tne  faith  of  such 
misrepresentation,  they  might  upon  this  indict- 
ment convict  him. 

The  defendant  was  convicted. 
Mag.  Gas.  -Vol.  XII. 


2.  The  second  indictment  (omitting  formal 
parts)  alleged  "  that  William  Speed  on  the  15th 
Nov.  1881  unlawfully,  knowingly,  and  designedly 
did  falsely  pretend  to  Margaret  Swancott  that  a 
new  directory  was  in  course  of  publication,  and 
about  to  be  published  by  a  firm  named  Warrinor 
and  Ga,  and  that  he,  the  said  William  Speed, 
was  coUectinff  names  and  addresses  for  Warrinor's 
directonr,  and  that  he  could  procure  the  name  of 
David  Swancott,  the  husband  of  the  said  Margaret 
Swancott,  to  be  inserted  in  Warrinor's  directory 
in  large  type  for  a  shilling,  by  means  of  which 
said  false  pretence  the  said  William  Speed  did 
then  unlawAilly  obtain  from  the  said  Margaret 
Swancott  one  shilling  of  the  moneys  of  David 
Swancott  with  intent  to  defraud,  whereas  in  truth 
and  in  fact  there  was  no  firm  of  Warrinor  and 
Go.,  nor  was  the  said  William^  Speed  collecting 
names  and  addresses  for  anv  directory  published 
by  any  such  firm,  nor  could  he  procure  the  name 
ox  the  said  David  Swancott  to  be  inserted  in  large 
type  in  any  directory  published  by  any  such  firm 
for  a  shilung,  as  he,  the  said  William  Speed,  then 
well  knew  against  the  form,  &c.,  and  against  the 
peace,  Sui*' 

The  following  was  the  material  evidence  given 
in  support  of  this  indictment : 

Margaret  Swancott  swore :  "I  am  the  wife  of 
David  Swancott,  of  Mardo,  Shrewsbury.  On  the 
15th  Nov.  the  prisoner  came  to  my  house  and 
asked  me  if  I  would  give  him  my  right  name  and 
address  for  a  new  dirMtory.  I  said  '  Grocker's  P'  he 
said  'No.'  I  showed  him  'Grocker's.'  He  said 
that  by  payingone  shilling  I  should  have  it  in  a 
larger  type.  He  said  it  was  Warrinor's  directory. 
I  gave  him  the  shilling.  He  gave  me  this 
receipt."  [A  receipt  simfljar  to  the  one  set  out  in 
the  n>rmer  case  was  here  put  in.]  '*  I  gave  the 
shilling  because  I  thought  I  was  going  to  have  a 
new  directory.  If  I  Imd  been  told  there  was  no 
directory,  I  should  not  have  parted  with  the 
money.' 

Police-constable  Morris  gave  the  same  evidence 
which  he  gave  in  the  former  case. 

The  defendant's  statement  before  the  magistrate 
as  set  out  in  the  former  case  was  put  in. 

The  defendant's  counsel  submitted  that  there 
was  no  case  to  go  to  the  jnry,  on  the  ground  that 
Mrs.  Swancott  parted  with  her  money  because 
she  thought  she  was  going  to  have  a  new  direc- 
tory, there  being,  moreover,  no  allegation  in  the 
indictment  of  a  pretence  that  she  was  to  have  a 
new  directory. 

I,  however,  left  the  case  to  the  jury,  telling 
them  that  if  they  thought  the  statements  of  the 
defendant  to  Mrs.  Swancott  were  all  a  sham,  and 
that  he  was  not  really  collecting  names  and 
addresses  for  Warrinor's  directory  or  any  direc- 
tory, but  that  he  falsely  and  fraodalently  repre- 
sented to  her  by  woros  or  necessary  inference 
from  words,  that  he  was  really  collecting  names 
and  addresses  for  Warrinor's  directory,  in  which 
he  had  the  power  to  insert  her  husband's  name  in 
a  larger  type  than  in  Grocker's,  and  if  she  parted 
with  the  money  wholly  or  partly  upon  the  faith 
of  such  misrepresentation,  they  might  upon  this 
indictment  convict  him.  I  declined  to  give  a 
further  direction  to  the  jury  that  if  they  thought 
the  main  inducement  operating  upon  her  mind 
was  that  she  was  to  have  a  new  directory  they 
must  acquit,  but  I  told  them  that  if  they  thought 
Mrs.  Swancott  was  induced   to  part  with   the 

41 


610 


MAGISTRATES'  CASES. 


CfL  Gas.  Res.] 


Bbg.  v.  O'Bribk  and  another. 


[Gb.Cas.Bb8. 


money  wholly  or  partly  by  a  material  part  of  the 
'fidse  pretences  net  out  in  the  indictment,  they 
miffht  conviot. 

The  defendant  was  convicted. 

I  reserved  the  questions  of  law  which  had 
arisen  on  the  trial  of  the  said  indictments  for  the 
consideration  of  the  Court  for  the  Consideration  of 
Crown  Cases  Beserved,  and  postponed  the  jndg- 
ment  until  the  next  quarter  sessions  when  snch 
auestions  should  hare  been  considered  and 
aeoided,  and  as  the  defendant  was  not  in  a  position 
to  find  bail,  I  committed  him  to  prison  nnder  the 
statute  11  &  12  Vict  c  78,  s.  1. 

The  qneetions  of  law  for  the  court  are :  1.  Was 
the  conviction  on  the  first  indictment  riffht  P  2. 
Was  the  oonTiction  on  the  second  indictment 
righc  P  A.  B.  Jblp, 

Beoorder  of  Shrewsbory. 

No  connsel  appeared  to  argue. 

Lord  Coleridge,  C.J. — ^The  court  are  of  opinion 
that  the  conviction  should  be  affirmed*  Tha 
money  was  obtained  by  the  false  representation  of 
an  existing  fact  that  Warrinor  and  Co.  were  abont 
to  publish  a  new  directory.  At  the  time  the 
money  was  obtained  the  representation  was  false, 
and  it  was  not  the  less  a  false  pretence  because 
at  a  futore  time  the  prisoner  might  have  brought 
onta  new  directory  with  the  title  of  Warrinor  and 
Co.'s  Directory. 

Conviction  affirmed. 


Saiwrday,  March  11, 1882. 

{Before  Lord  Colbeidgb,  C. J.,  Denman,  Stefhbn, 
Mathew,  and  Cave,  JJ.) 

Beg.  V,  O'Bbieh  aud  ahothbr. 

FletuUng — OounUfor  stealing  at  common  law  and 
under  statute — Autrefois  acquit. 

In  one  indictment  the  prisoners  toere  charged  with 
larceny  at  common  law  and  for  feloniously  re- 
eeiving  "  the  goods  aforesaid.  They  were 
acquitted  on  the  ground  that  the  alleged  goods  were 
a  jimture  in  a  building.  They  were  then  charged 
upon  a  second  indictment  under  the  24  4*  25 
Vict,  c,  96,  s,  81,  for  stealing  the  fiaiure^  to 
which  charge  they  pleaded  autrefois  acquit  The 
presiding  chairman  ai  sessions  held  that  plea  not 
to  he  proved,  and  the  prisoners  then  pleaded  not 
guilty  J  but  were  convicted. 

Seld,  thcU  the  riding  of  the  chairman  was  riaht, 
and  thcU  tiie  prisoners  had  not  been  in  peril  on 
the  count  for  receiving  in  the  first  indictmenL 

Case  stated  for  the  opinion  of  this  Gonrt  by  the 
chairman  of  the  Qlonoestershire  Quarter  Sessions. 

At  the  Epiphany  Quarter  Sessions  1882  for  the 
county  of  Gloucester,  OaTid  O'Brien  and  Bdward 
O'Brien  were  tried  upon  an  indictment  which 
charg^  them  with  stealing  a  copper  fiimaoe  of 
the  goods  and  chattels  of  the  proseoutor,  and 
which  also  contained  a  oount  for  receiving. 

First  oount  was  for  stealing  one  copper  furnace 
'  agiinst  the  peace  of  our  Lady  the  Queen,  Ac. 

Second  count  for  feloniously  receiving  *'  the 
goods  and  chattels  aforesaid  before  then  fek>« 
niously  stolen  "  against  the  form  of  the  statute,  Ac. 

The  evidence  showed  that  the  furnace  stolen 
was  fixed  in  brick  and  wood  in  a  building.  The 
prisoners,  who  had  sold  it  to  a  marine  store 
dealer,  when  charged  with  stealing  it  said  they 


had  bought  it  of  a.'man  in   the  neighbourfaood 
whose  name  they  did  not  know. 

At  the  close  of  the  case  for  the  prosecution 
the  counsel  for  the  prisoners  objected  that  thej 
could  not  be  convicted  on  the  indiotraent,  as  ic 
charged  larceny  at  common  law. 

I  held  the  objection  good,  and  told  the  jury 
that  there  was  no  evidence  on  which  they  could 
properlv  convict  on  either  oount,  and  accordingly 
directed  a  verdict  for  the  prisoners. 

A  second  indictment  was  then  preferred  minst 
the  prisoners,  in  which  they  were  chargea  with 
stealing  the  furnace  under  24  A  25  Viot.  c.  96, 
s.  31 :  *'  Whosoever  shall  steal  or  shall  rip,  cnt» 
Ac,  any  lead,  iron,  copper,  brass,  ar  other  nietal« 
or  any  utensil  or  fixture,  Aa,  fixed  in  or  to  any 
building,  shall  be  guilty  of  felony." 

To  this  indictment  they  pleaded  auJtr^fois  acqviL 

I  held  the  plea  not  proved  on  the  ground  that, 
as  they  could  not  properly  have  been  convicted 
under  the  first  indictment,  they  had  never  beeir 
in  peril  on  this  charge. 

Thev  then  pleaded  not  guilty,  and  the  trial  pro- 
ceeded and  resulted  in  a  conviotion. 

The  question  is,  whether  I  was  right,  nnder  the 
circumstances,  in  holding  the  plea  of  aitfr^oti 
acquit  not  proved. 

Judgment  on  the  conviction  was  passed,  and 
the  execution  thereof  was  respited. 

The  persons  convicted  remain  in  prison  in  de- 
fault of  bail. 

Chablbs  Sukvbk, 

Chairman  of  Quarter  Sessions,  Qlonoestershire. 

F.  Forester  Ooold  for  the  prisoners. — The  ooa- 
viction  is  bad,  for  the  prisoners  might  have  been 
convicted  on  the  count  for  receiving  in  the  first 
indictment  Secc  91  of  the  24  &  25  Viot  c  96 
enacts :  "  Whosoever  shall  reoeive  any  chattel, 
^.,  or  other  property  whatsoever,  the  stealing, 
Ac.,  whereof  snail  amount  to  a  f^ny,  either  at 
common  law  or  by  virtue  of  this  Act,  knowing 
the  same  to  have  been  feloniously  stolen,  shall  be 
guilty  of  felony.** 

/.  D,  Bim  for  the  proeeoniion. 

Lord  Colbeidgb,  C. J.— The  count  for  reoeiviog 
in  the  first  indictment  was  for  receiving  the  poods 
and  chattels  aforesaid  before  then  feloniously 
stolen,  that  is,  stolen  in  the  sense  of  the  oommon 
law.  That  count  does  not  apply  to  a  chaxge  of 
receiving  stolen  propertv,  which  is  only  made 
an  offence  by  statute.  The  prisoners,  therefore, 
were  never  in  jeopardy  in  respeot  of  the  oomit 
for  receiving  in  the  first  indictment.  The  convic- 
tion was  right 

The  rest  of  the  Covbx  oononiring, 

Oonvicitum  affirmed. 
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HIGH    COURT   OF   JUSTICE. 

GHANGEBY  DIYIfilON. 

Mmkday,  Feb.  27, 1882. 

(Before  Fry,  J.) 

BoBOVBON  V.  Thi  Local  Boasd  fob  thb  District 

07  BaRTOH,  EcCLBS,  WniTON,  AND  MOVTOV.  (a) 

Towers  of  turban  authority — "New  eireeU** — 
Bringing  forward  buUdinga — Tublic  Health  Act 
1848  (11  ^  12  Vict.  c.  63),  b.  2— Local  Oovem- 
ment^Ad  1858  (21  ^  22  Vict.  c.  98).  a.  34r-XocoZ 
Government  Act  1861  (24  i^  25  Vid.  c.  61),  a. 
28— Pu6Zic  HeaUh  Act  1875  (38  4-  39  Vict.  c.  65), 
88.  4^  156, 157. 

The  worda  **  new  atreeU  "  in  21  ^  22  Ftci.  c.  98, 
«.  34,  ana  58  4;  39  Ftce.  e.  55,  a.  157,  &v  toAicA 
wrbam  amlfhoritiee  are  empowered  to  make  hye- 
law  for  the  reguUxtion  of  new  atreeta,  apply 
om^  io  etreeta  which  are  opened  for  the  first  Ume, 
ami  not  to  highwaya,  4^c.,  which  are  aWecLdy 
^etreeU'*  wUhin  11  ^  12  Vict,  c  63,  a.  2,  and 
38  d- 39  Fiee.  0.  55,  «.  4. 

The  proMMiMi  o(m*ained  in  24  ^  25  Vict.  c.  61, 
«.  28,  ana  38  ^  39  VicL  c  55,  a.  156,  againat 
bringing  forward^  without  the  wriHen  conaent  of 
the  wrian  authority,  any  houae  or  building 
farming  part  of  any  etreet,  or  any  part  thereof, 
beyond  Uie  front  waXt  of  the  houae  or  building  on 
either  aide  thereof,  appliee  only  to  caaea  in  which 
there  ie  a  cenHnuoue  line  of  buHdinge,  so  that 
the  ho%ue  or  building  in  cowrae  of  erection  haa 
other  houaea  or  buildinga  on  either  aide  of  it. 

A  eowttUry  road,  which  had  long  been  a  public 
highway,  and  imm  iherefore  a  "  afreet "  within 
thi  above  Acta,  though  there  had  been  very 
few  houaea  \aiong  ita  aidea,  waa  in  courae  of 
becoming  a  a/treet  m  the  ordinary  acceptation  of 
the  term,  by  the  erectiwh  of  houaea  on  both  aidea, 
btU  ihoae  houaea  were  acaUered  aingly  and  in 
emaU  growpa  at  irregular  diatancea,  and  did  not 
/onn  eonHnuoua  Unea. 

The  urban  authority  made  bye-lawa  to  reaulate 
**$iew  atreetat'  anHd  acting,  aa  they  considered, 
under  Ihoae  bye-lawa,  diaapproved  the  building 
plane  of  a  leaaee  of  a  plot  of  ground  on  one 
aide  of  the  above  road,  on  the  ground  thai  t&d 
propoaed  houaea  would  contravene  their  building 
line  and  be  buHt  toithin  the  line  of  the  eonsting 
buUdinga  en  that  aide  of  the  afreet. 

The  buUdinga  were  neveriheUsa  commenced  in 
accordance  with  the  diaapproved  plana,  and  the 
urban  authority,  relying  upon  their  bye-lawa, 
eaUed  upon  tM  leaaee  to  ahow  cause  why  hie 
buUdinga  ahould  not  be  removed. 

Held,  on  special  oaae  :  (1)  That  the  road  waa  not  a 
**  new  afreet "  within  the  Acts,  and  that  the  urban 
auihoriiy  waa  not  empowered  to  make  by  claws 
regukUing  the  conatrudion  of  the  housei  along 
ita  sides,  or  to  disapprove  of  the  building  plans  ; 
(2)  Thai  the  prohMiHon  in  the  Acts  against 
bringing  forward  buildings  did  not  apply,  and 
that  thi  urban  authority  was  not  entitled  to 
remove  the  buildings  in  course  of  erection. 

SnCIAL  CAAB. 

By  the  writ  in  this  action,  issned  on  the  16th 
(p)  BapoTted  toy  L.  B.  SKBASTXANf  Esq.,  Banteter-at^Lsw. 


Nov.  1881,  the  lUaiotiff  asked  for  an  injunction  to 
restrain  the  defendants  from  pnlling  down  or 
interfering  with  certain  buildings  proposed  to  be 
erected,  or  in  conrse  of  ereetion,  upon  land  sitoate 
in  New  Lane,  in  the  parish  of  Ecdes,  in  the 
oonnty  of  Lancaster. 

By  a  special  case,  sabseqaently  stated  by  con- 
sent for  the  opinion  of  the  court  under  Order 
XXXIV.,  certain  qnestionii  in  respect  of  the 
matters  with  which  the  action  was  concerned  were 
submitted  to  the  court,  and  theiacts  were  staled 
to  be  as  follows : — 

1.  There  is,  and  has  been  for  many  yean  last 
past,  a  public  highway  called  or  known  by  the 
name  of  New  Lane,  situated  at  Pau-icroft,  in  the 
township  of  Barton- upon-Irwell,  in  the  parish  of 
Eccles,  near  to  Manchester,  in  the  counly  of 
Lancaster,  and  within  the  district  of  the  defen- 
dant board,  apd  distant  about  a  mile  and  a  half 
from  Eccles  pirish  church.  New  Lane  is  885 
yards  in  len^.D,  and  leads  from  a  public  highway 
called  the  Liverpool-road,  being  the  highway  firom 
Manchester  to  Liverpool,  to  another  public  high-  - 
way  called  the  Worsley-road,  leading  from  Patri- 
croft  aforesaid  to  Worsley  in  the  said  county  of 
Lancaster. 

2.  The  parish  of  Eccles  was,  and  still  is,  of  very 
large  extent,  and  but  a  small  portion  thereof  is 
included  within  the  district  of  the  defendant 
board.  The  village  of  Eccles,  which  is  situate 
four  miles  from  Manchester,  was  fifty  years  ago  a 
small  country  village.  It  has  now  become  a 
kind  of  town  suburban  to  Manchester.  [The 
special  case  then  referred  to  a  map  annexed 
tnereto.] 

3.  [This  paragraph  stated  the  increase  of  popu- 
lation in  the  neighbourhood.] 

4.  New  Lane  has  existed  since  a  period  long 
anterior  to  the  existence  of  the  defendant  board. 
It  was  formerly  a  country  lane  with  no  well- 
defined  footways,  and  was  usually  repaired  by 
having  cinders  thrown  upon  it.  The  defendant 
board  have  repaired  it  hv  putting  cinders  upon  it 
and  otherwise  from  the  date  of  the  board's  forma- 
tion. Until  within  the  last  ten  vears  it  was  a 
cinder  roadway  with  no  well-defined  footways  and 
grass  growing  at  the  sides.  It  has  a  cindered 
footpath  along  the  whole  of  both  sides,  except  for 
a  very  short  portion  on  the  westerly  side  where 
the  roadway  is  at  present  narrow.  The  footpath 
along  the  easterly  side  was  made  by  the  defenoant 
board  in  the  year  1880,  that  alon^  the  westerly 
side  in  the  year  1881.  New  Lane  is  repaired  by 
the  defendant  board  as  a  highway  repairable  by 
the  inhabitants  at  lar^.  The  said  board  did,  at 
the  expense  of  its  district,  previously  to  and  in  the 
year  1865,  light,  in  the  years  1876  and  1877  sewer^ 
and  in  March  of  the  year  1880  channel  and 
pave  it  along  the  whole  length  and  width  of  the 
road  war. 

5.  [Tbis  paragraph  referred  to  the  plan.] 

6.  [This  paragraph  stated  that  the  buildings 
situate  on  land  abutting  on  New  Lane,  on  either 
side  thereof,  numbered  in  all  eighty-seven  houses, 
of  which  sixty-two  had  been  erected  within  the 
last  ten  years.] 

7.  [This  paragraph  contained  a  description  of 
all  the  buildings  standing  on  the  westerly  side 
of  the  lane,  and  within  thirty  yards  therefrom, 
which  were  twenty  in  number,  scattered  along 
the  side  of  the  lane  at  irregular  intervals.  In  one 
place  there  were  four  houses  together,  with  two 
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more  together  at  a  distanoe  of  ten  Tards,  and 
in  another  place  there  were  three  honses  to- 
geiher.  In  no  other  place  were  there  more  than 
two  houBes  together.] 

8.  [This  paragraph  stated  that  the  land  on  the 
westerly  siae  of  the  lane  not  aotnally  bnilt  npon 
was  held  nnder  buildiog  leases  or  agreements,  or 
was  in  the  market  for  building  leases.] 

9.  [This  paragraph  contained  a  description  of 
all  the  buildings  standing  on  the  easterly  side  of 
the  lane  and  fronting  towards  the  lane,  which  were 
sixty-seven  in  number,  scattered  along  the  side  of 
the  lane  at  irregular  intervals.  In  various  plcMoes 
there  were  cott^es,  and  rows  of  cottages  varying 
in  number  from  one  to  sixteen.] 

10.  [This  paragraph  stated  that  a  part  of  the 
land  on  the  east  side  of  the  lane  had  been  leased 
for  building  purposes.] 

11.  The  defendants  are  the  urban  authority 
within  the  meaning  of  the  Public  Health  Act 
1875  for  the  local  government  district  wherein 
all  the  land,  including  the  site  of  New  Lane,  de* 
lineated  on  the  plan  annexed  hereto,  is  situate. 
The  defendants  were,  prior  to  the  passine  of  the 
Public  Health  Act  1875,  the  local  board  of  health 
for  the  same  local  government  district,  and  were 
so  constituted  by  and  under  the  provisions  of  the 
Public  Health  Act  1848;  bye-laws  were  duly 
made  by  the  defendants  under  the  provisions  of 
the  last-mentioned  Act  and  of  the  Local  Govern- 
ment Act  1858,  and  such  bye-laws  were  confirmed 
by  the  Local  Government  Board  on  the  1st  Jan. 
1872.  No  other  bye-laws  have  subsequently  been 
made  by  the  defendant  board,  or  confirmed  by  the 
Local  Government  Board. 

12.  [This  paragraph  stated  that  Sir  Humphrey 
de  Trafford,  the  owner  in  fee  simple  of  land  on 
the  westerly  side  of  New  Lane,  had  agreed  to 

grant  a  building  lease  to  the  plaintiff*,  George 
obinson.] 

13.  The  plaintiff  has,  in  pursuance  of  the  said 
bye-laws,  given  proper  notice  to  the  defendant 
board  of  his  intention  to  erect  new  buildings  on 
his  land,  and  he  has  also  caused  to  be  left  at  the 
office  of  the  defendant  board  all  the  plans  and 

sections  required  by  the  said  bye-laws The 

defendant  board  have  disapproved  and  disapprove 
of  the  plaintiff's  proposed  new  buildings,  upon  the 
ground  stated  in  the  memorandum  of  disapproval 
indorsed  on  the  plans  submitted  to  the  defendant 
board  by  the  plaintiff,  of  which  memorandum  the 
following  is  a  copy : 

9th  Feb.  1880.  Bnildinflr  Committee. 
Disapproved  on  the  gronnd  that  the  houses  will  oon- 
travene  Dnilding  line,  and  will  be  built  within  the  line 
of  the  flTJHting  buildings  on  that  side  of  street.  The 
defendant  board  requires  the  said  proposed  bmlding 
line  to  be  thrown  farther  back  about  ten  ^rards  from  the 
roadway  of  New  Lane  to  the  line  shown  in  black  on  the 
said  plan  annexed,  marked  "Building  line  defined  by 
local  board." 

14.  The  plaintiff  has  commenced  to  construct 
his  said  new  buildings  in  accordance  with  his 
said  plans  and  with  the  building  line  thereby 
shown,  and  the  defendant  board,  relying  upon 
their  said  bje-laws,  have  called  upon  the  plaintiff 

^  to  show  cause  why  the  works  constructed  by  him 
should  not  be  removed,  and  threaten  and  intend  to 
have  such  works  removed. 

15.  The  plaintiff  disputes  the  right  or  power  of 
the  defendant  board  to  disapprove  of  his  said 
plans  and  sections  upon  the  gpround  that  his  said 


intended  building  line  is  too  near  the  roadway  of 
New  Lane,  as  also  the  right  or  power  of  the  dden- 
duit  board  to  pull  down  his  said  new  buildings 
if  erected  in  accordance  with  his  said  plans. 

The  questions  stated  for  the  opinion  of  the 
oourt  were : 

1.  Whether  New  Lane,  or  whether  the  part 
thereof  where  the  plaintiff  proposes  to  build,  is  a 
"  new  street "  within  the  term  "  new  street "  as 
used  in  the  Public  Health  Act  1875. 

2.  Whether  the  defendant  board  is  entitled  to 
disapprove  of  the  plaintiff's  proposed  new  build- 
ings on  the  ground  that  the  intended  building 
line  is  too  near  the  road?ray  of  New  Lane. 

8.  Whether  the  defendant  board  is  entitled  to 
pull  down  the  said  new  buildings  so  in  course  of 
erection  by  the  plaintiff  as  aforesaid. 

4.  By  whom  the  costs  of  this  special  ca^e  and 
action  ought  to  be  borne. 

This  was  the  hearing  of  the  special  case. 

Oooheon,  Q.G.  and  Byrne  for  the  plaintiff.— 
We  submit  that  the  New  Lane,  in  which  the 
plidntiff  is  about  to  build,  is  not  a  "  new  street " 
within  the  Public  Health  Act  1875,  and  tiiat  the 
board  have  no  right  to  disapprove  of  the  plans 
proposed  by  the  plaintiff,  nor,  if  they  do  take  upon 
themselves  to  disapprove,  to  pull  down  the  plain- 
tiff's buildings.     Tne  defendant  board  was  con- 
stituted under  the  Public  Health  Act  1848,  and 
the  bye-laws  under  which  the  board  is  now  pro- 
fessing to  act  were  made  in  1872  nnder  that  Act 
and  the  Local  Government  Act  1858.    Sect  326 
of  the  Public  Health  Act  1875  saves  those  bye-laws, 
duly  made  under  the  former  Aoui,  bat  does  not 
alter  them,  or  enlarge  their  scope.    The  first  and 
second  bye-laws  refer  to  **  new  streets,"  and  the 
thirty-sixth  and  thirty-seventh  bjre-laws  lay  down 
what  is  to  be  done  bv  intending  buildera.    JBye-law 
42  empowers  the   board  to  pull  down  in  certain 
cases.    But  we  submit  that  the  board  has  never 
had  any  power  to  make  those  bye-laws ;  for  the 
powers  to  make  bye-laws  conferred  on  the  board 
by  sect.  34  of  the  Act  of  1858  and  sect.  157  of  the 
Act  of  1875  only  refer  to  "  new  streets,"  and  this 
is  not  a  new  street  within  tha  meaning  of  the  Act 
As  was  held  in  Beg.  v.  FuOford  (10  L.  T.  Ben. 
N.  S.  346;  L.  A  0.  403;  33  L.  J.  122,  IL  C),  m 
order  to  constitute  a  street  there  must  be  a  row 
of  houses  sufficiently  continnons  and  sufficiently 
proximate  to  one  another,  and  here  the  houses  are 
neither  continuous  nor  proximate.    So  that  there 
is  no  street  except  nnder  the  provisions  of  sect  2 
of  the  Act  of  1848  and  sect  4  of  the  Act  of  1875, 
by  which  a  highway  is  a  street  for  the  purposes  d 
those  Acts.    The  road  here  is  not  a  street  apart 
from  those  last  provisions,  and  it  is,  therefore, 
not  a  new  street  apart  from  them.    But,  farther, 
admitting  that  it  is  a  street,  having  regard  to 
those  Acts,  it  is  still  not  a  "  new  street,"  for  the 
mere  fact  of  the  road  being  already  a  street  is 
sufficient  to  prevent  it  from  becoming  at  a  sub- 
sequent date  a  "new  street."    A  "new  street" 
must  be  a  street  which  has  never  been  one  before, 
but  which  has  been  fireshly  constructed  in  such  a 
manner  as  to  come  within  the  definition  of  a 
"  street "  in  the  Acts.   The  board,  therefore,  never 
had  jurisdiction  to  legislate  for  these  proposed 
buildings  at  alL     But,  assuming  that  the  board 
had  power  to  make  these  bye-laws,  and  to  disap- 
prove of  the  plnintiff's  plans,  it  does  not  follow  that 
they  have  any  right  to  pull  down  buildings  of 
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which  tiiey  have  disapproyed.  This  qneBtion  arises 
npon  the  l&6th  section  of  the  Act  of  1875,  which  re- 
peats the  28th  section  of  the  Act  of  1861.  In  Kerr  y. 
OorparoHon  of  Preston  (L.  Bep.  6  Oh.  Div.  468)  a 
diJSerent  question  npon  this  156th  section  was 
considered,  bnt  the  present  question  is  really  one 
of  first  impression.  [Cflaeee,  Q.O.  referred  to 
Beg,  Y.  Ikulford,  ubi  eupJ]  That  case  is  not 
en  this  point,  but  on  the  earlier  point,  what  is 
a  street.  The  sections  of  the  Acts  referred  to 
seem  to  contemplate  that  the  prohibition  against 
bringing  forwara  a  house  forming  part  of  a  street 
bejond  the  front  wall  of  the  house  or  building  on 
either  side  thereof  is  only  to  haye  application  in 
cases  in  which  there  is  a  practically  continuous 
street  or  row  of  houses.  Here  there  cannot  be 
said  to  be  a  house  or  building  on  either  side  of 
the  proposed  new  buildings,  for  there  is  no  build- 
ing adjoinin|^  to  it,  and  we  submit  that,  the  pro- 
posed building  not  being  so  placed  between  two 
other  buildings  as  to  form  with  them  one  con- 
tinuous line,  the  prohibition  does  not  apply,  and 
the  plaintiff  cannot  be  prevented  by  the  board  from 
carrying  out  his  plans  in  this  respect.  We  do  not 
ask  for  the  first  question  to  be  answered  by  the 
court* 

Cfkuae,  Q.O.,  and  Smyly  for  the  defendant 
board. — ^This  road  is  strictfy  a  street  and  a  new 
street,  within  the  157th  section  of  the  Ant  of 
1875,  and  the  board  were  therefore  warranted  in 
making  bye-laws  to  regulate  it.  The  case  of  Beg. 
Y.  Fuifford  (ubi  ncp.)  shows  that  this  is  a  street. 
BladLbum,  J.  there  says  that  the  question  whether 
a  house  or  building  forms  part  of  a  street,  and 
whether  the  adjoimng  houses  form  part  of  it,  is  a 
qnestion  of  more  or  less,  and  that,  within  the 
meaninff  of  the  Act,  houses  form  part  of  a  street 
when  tue  houses  and  buildings  on  one  side  are  so 
contignous  as  substantially  to  form  one  con- 
tinuous row.  It  may  be  qmte  true  that  here  the 
houses  are  not  actually  touching,  but  that  is  not 
necessary,  as  there  is  a  sufficient  row  of  buildinonB. 
Pofmd  Y.  PkmHead  Board  of  Works  (25  L.  T. 
Sep.  N.  S.  461 ;  L.  Bep.  7  Q.  B.  183)  which  was 
followed  in  Dryden  y.  Overseers  of  Putney  (34 
L.  T.  Bep.  N.  S.  69 ;  L.  Bep.  1  Ex.  Div.  223) 
shows  plamly  that  an  old  highway,  which  is  there- 
fore a  street  within  the  Acts,  may  become  a  new 
street  by  the  erection  of  houses  along  its  sides, 
niat  was  a  case  of  an  old  counti^  lane,  and  it  was 
held  that,  though  it  was  preyiously  a  highway, 
and  therefore  a  street,  it  had  become  a  new  street. 
[Fbt,  J. — What  was  there  bein^  considered  was, 
what  conyerted  a  country  lane  mto  a  new  street, 
and  the  judges  said  that  it  was  the  construction 
of  continuous  houses.]  But  it  was  a  street  already, 
being  a  highway.  [Fry,  J. — If  it  was  a  street 
before,  how  can  it  become  a  "  new  street  P"]  This 
lane,  though  it  may  haye  been  a  street  before  in 
yirtue  of  its  character  of  a  highway,  so  far  as  it 
was  formerly  in  existence,  is  now  made  a  new 
street  by  the  &ct  of  the  widening  which  it  has 
undergone.  An  extension  of  an  old  street  is  a 
new  street,  because  thA  part  thrown  in  did  not 
form  part  of  the  old  highway,  so  that  anew  street 
may  be  either  entirely  new  or  partially  new.  If 
this  is  not  so,  the  board  haye  no  power  to  widen 
an  existing  street.  In  Baker  y.  The  Oorporation 
of  Portsmouth  (37  L.  T.  Bep.  N.  S.  381,  822 ;  L. 
Bep.  3  Ex.  Div.  4, 157)  the  Exchequer  Division 
and  the  Court  of  Appeal  held  that  the  power  to 
make  provision  in  bye-laws  made  under  the  section 


relating  to  that  subject,  as  to  removing,  altering, 
or  pulung  down  buildings,  was  not  confined  to 
worKs  executed  in  contrayention  of  bye-laws  or  to 
deposit  of  plans.  OaUoway  y.  2%d  Oorporation  of 
London  (14  L.  T.  Bep.  N.  S.  865;  L.  Bep.  1  H.  of 
L.  34)  shows  that  the  construction  to  be  placed  on 
the  powers  given  by  the  Acts  should  not  be 
unduly  limited.  The  43rd  bye-law  shows  how 
entirely  the  board  were  to  control  the  building 
operations.  Tbe  case  here  is  within  the  37th  bye- 
law,  which  is  perfectly  good,  and  the  board  objects 
to  the  ereotion  of  the  building.  That  bye-law 
made  it  incumbent  on  the  plaintiff  to  deposit 
plans,  and  if  he  built  without  so  doing,  or  if  he 
did  deposit  plans  and  they  were  not  approved,  the 
board  was  entitled  to  put  a  stop  to  his  proceed- 
ings. Sect.  34  of  the  Act  of  lo58  and  sect.  157 
of  the  Act  of  1875  authorise  the  board  to  make 
bye-laws  in  such  oases  as  this,  and  the  bye-laws 
already  mentioned  were  accordingly  made.  Sect. 
158  of  the  Act  of  1875  requires  plans  to  be  sent 
to  the  bdurd,  and  empowers  the  board  to  pull  down 
buildings  not  in  accordance  with  approved  plans. 
[FsT,  <r— That  proyision  applies  to  cases  of  con- 
travention of  some  bve-law.]  Tes,  that  is  so, 
akid  here  there  is  the  bye-law  42  authorising  the 
pulling  down  of  buildings  not  approved  upon 
examination  of  tbe  plans  sent  in  under  bye-law 
37.  The  matter  stands  thus:  The  board  was 
authorised  by  sect.  34  of  the  Act  of  1858  and 
sect.  157  of  the  Act  of  1875  to  make  regulations 
in  the  shape  of  bye-laws  for  the  construction  of 
new  streets.  This  is  a  street  within  the  definition 
in  sect.  2  of  the  Act  of  1848  and  sect.  4  of  the 
Act  of  1875;  and  it  is  a  "new  street"  on  the 
authority  of  the  cases  which  have  been  cited.  The 
board  had  therefore  authority  to  make  bye-laws, 
and  such  bye-laws  were  made,  requiring  (87)  the 
submission  of  plans  to  the  board  (in  accordiance 
with  sect.  158  of  the  Act  of  1875).  Flans  were 
accordingly  submitted  by  the  plaintiff,  and  were 
disapproved  by  the  board,  on  account  of  thear 
contravenine  the  building  line  which  had  been 
fixed,  and  which  the  board  were  justified  in  causing 
to  be  observed,  under  sect.  28  of  the  Act  of  1861 
and  sect.  155  of  the  Act  of  1875,  and  the  1st 
bye-law.  If,  after  such  disapproval,  the  plaintiff 
persists  in  erecting  his  builoings,  then  the  board 
will  be  entitled  to  remove  them  under  bye-law  42, 
which  is  entirely  in  accordance  with  sect.  158  of 
the  Act  of  1875. 

Ooohson,  Q.C.  in  reply. — ^*'New  street"  means 
new  at  the  time  of  the  promulgation  of  the  bye- 
laws,  and  sect.  154  of  the  Act  of  1875  shows  that 
widening  a  street  does  not  make  it  a  new  street, 
though  it  renders  it  perfectly  possible  to  widen  an 
old  one.  The  cases  cited  on  behalf  of  the  board 
were  cases  under  the  Metropolis  Mauagement 
Acts,  which  contain  a  special  definition  of  *'  new 
street,"  which  is  not  applicable  here.  Thus  in 
Sawyer  v.  Paddington  Vestry  (23  L.  T.  Bep.  N.  S. 
662 ;  L.  Bep.  6  Q.  B.  164)  the  case  turned  on  sect. 
112  of  25  &  26  Vict.  c.  102,  which  defines  "new 
street;"  but  that  definition  has  nothing  to  do  with 
the  present  case. 

Pky,  J.— There  exists  within  the  jurisdio 
tion  of  the  defendants,  the  Barton  Local  Board, 
an  ancient  highway.  Like  many  other  old  things, 
it  is  called  new,  and  is  known  as  New  Lane. 
Formerly  it  had  a  few  scattered  houses  along  its 
sides.    Within  the  last  ten  years  the  ground  on 
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each  side  has  been  more  or  less  in  places  oorered 

with  houses,  sometimes  oontinaoos,  and  in  other 

places  scattered,  bat  it  is  a  lane  which  is  gradually 

turning  from  a  oonntry  high  road  into  a  street. 

It  is  not  a  tampike  road.    The  plaintiff  is  the 

owner  of  certain  leasehold  interests  on  the  western 

side  of  this  lane,  and  he  proposed  to  erect  a  row 

of  nine  houses  upon  a  piece  of  land  which  he  has 

so  taken.    The  defendants  decline  to  approve  of  a 

plan  which  he  has  deposited,  on  the  ffround  that 

the  bouses  will  contravene  the  building  line  by 

being  built  within  the  line  of  the  existing  build- 

ings  on  that  .side  of  the  street.    The  question 

which  has  been  discussed  before  me  is,  whether 

or  not  this  street  was,  at  the  time  of  the  refusal 

to  approve  of  the    buildings,  a  "new    street" 

withm  the  meaning  of  those  words  as  used  in  the 

34th  section  of  the  Local  Government  Act  1858. 

That  section  provided  that "  every  local  board  may 

make   bve*laws    with  respect  to   the   following 

matters,   one  of  those  matters  being  *'  with  respect 

to  the  level,  width,  and  constrnction  of  new  streets, 

and  the  provisions  for  the  sewerage  thereof."   The 

Public  Health  Act  1848,  which  was  incorporated 

with  the   Local  Qovemment  Act  of   1858,  had 

defined  the  word  "  street "  so  as  "  to  apply  to  and 

include  any  highway  (not  being  a  turnpike  road), 

and  any  road,  public  bridge  (not  being  a  county 

bridge),  lane,  footway,  square,  court,  alley,  passage, 

whether   a  thoroughfare   or  not,"  and  so  forth 

"within  the  limits  of  any  district."     it  would 

appear,  therefore,  that  this  lane,  not  having  been 

a  tampike  road,  but  having  been  a  highway,  was 

a  "  street "  within  the  meaning  of  that  definition, 

and  thft  Question  is,  whether,  by  reason  of  Uie 

erection  ox  these  buildings,  it  had  become  a  ''  new 

street."    Li  my  judgment  the  terms  of  the  34th 

section  of  the  Act  of  1858  apply  to  that  which 

is  really  and  truly   a  new  street,  viz.,  a  street 

which  is  oonstrooted  anew  for  the  first  time.    The 

provisions  with  regard  to  the  bye-laws  oonlem- 

pUube  the  determinmg,  not  only  of  its  width,  but 

of  its  levelf  the  mode  of  its  construction,  and  the 

laying  out  of  the  sewerage.    All  those  are  things 

which  very  properly  and  very  reasonably  ueter- 

xnine  that  land,  which  has  been  grass  land,  or  a 

§iece  of  vacant  land,  is  really  turned  into  a  street. 
^  'hen  it  remains  to  inquire,  supposing  I  am  wrong 
in  that  conclusion,  wnether  the  bye-laws  which 
have  been  made,  and  were  made  by  the  defen- 
dants in  the  year  1872,  do  inclade  the  lane  in 
(question,  because  it  would  not  escape  the  atten- 
tion of  an^  of  those  who  are  listening  to  me  that 
the  provision  in  the  34th  seution  is  a  mnre  power. 
I  am  bound  to  inquire  how  far  that  power  has 
been  exercised  by  the  local  board  in  making  their 
bye-laws.  The  bye-laws  which  relate  to  new  streets 
are  the  first  and  following  ones  in  the  code  of 
bye-laws  which  has  been  adopted.  The  first  pro- 
Tides  that  "Every  new  street  shall  be  laid  out 
fluid  formed  of  such  width  and  at  such  level  as 
the  board  shall  in  each  case  determine."  It  is 
obvious  that  that  is  a  provision  which  naturally 
applies  to  what  I  have  called  trulv  a  new  street, 
but  it  is  one  which  it  is  very  difficult  to  apply  to  an 
existine  roadway.  Who  is  to  lay  out,  or  who  is  to 
form,  this  old  thoroughfare,  which  has  existed  for  a 
long  time  P  Then  the  second  bye-law  provides, 
*'  Every  such  new  street  shall  be  formed  of  such 
level  as  to  be,  as  nearly  as  practicable,  even  with 
every  street^  and  road  to  which  it  shall  join,  or 
with  which  it  shall  commonicatei  unless  tne  said 


board  shall  otherwise  order  under  the  provision 
hereinafter  oontained."  There  aieain  it  is  obvious 
that  that  bye-law  contemplates  a  jonotion  or  com- 
mnnication  of  a  new  street  with  existing  streets, 
because  it  makes  use  of  words  which  are  entirely 
inapplicable  to  an  old  road  which  has  existed  pre* 
viouely.  The  same  observation  applies  with  regard 
to  the  thirty-sixth  bye-law,  whioh  contains  provi- 
sions with  regard  to  the  notices  to  be  given 
and  the  plans  to  be  left  in  respect  of  the  laying 
out  of  the  new  street.  It  says :  "  Every  penMa 
shall,  before  beginning  to  make  or  lay  oat  any 
new  street,  whether  the  same  shall  be  intended  to 
be  used  as  a  public  way  or  not,  give  one  oiODth's 
notice  to  the  board."  It  there  contemplates  the 
intention  of  the  person  being  to  "  lay  oat "  a 
new  street,  which  is  a  thins  entirely  inapplicabfe 
to  an  existing  highway.  Then  it  rec[aire8  that 
the  plan  shall  show,  amongst  other  thmgs,  ''the- 
level,  width,  direction,  the  proposed  mode  ol  con- 
struction, the  proposed  name  of  snoh  intended 
new  street,  and  its  position  relatively  to  the 
streets  near  thereto,"  and  other  partbnian. 
That  applies  evidently  to  the  formatiQii  of  a  new 
street.  The  provisions  with  regard  to  new  sicoets 
appear  to  me,  therefore,  to  have  nothing  whatamr 
to  do  with  tlmt  which,  in  the  terms  of  this  Act  of 
Parliament,  was  itself  a  street  before  new  build- 
ings were  erected  along  the  sides  of  it.  It  is  not, 
in  popular  parlance,  a  *'  new  street; "  it  is  AOt  a 
"new  street"  within  any  definition  of  the  Aot 
of  Parliament,  and,  in  my  judgment,  it  is  not  a 
"  new  street "  within  the  intention  and  aoope  of 
the  bye-laws.  But  then  it  is  said  that  oartsia 
oases  have  determined  that  streets  raaybeoome 
new  streets  by  reason  of  the  oontinaity  of  the 
buildings  along  their  sides.  I  have  been  refefrad 
to  two  or  three  cases  which  arose  with  regard  to 
the  Metropolis  Iiocal  Management  Ants.  Bat 
there  it  is  to  be  observed  that  a  definition  is  given 
(25  &  26  YicL  o.  102,  s.  112)  of  a  "new  street," 
and  that  that  is  to  apply,  not  only  to  a  strset 
thereafter  to  be  formea  or  laid  on^  bat  to  all 
streets.  It  means  clearly  that  existing  streets, 
and  the  maintenance  of  the  paving  and  the  road- 
ways thereof,  had  not,  previously  to  the  paasiiig 
of  the  Act,  been  taken  into  charge  or  assessed  by 
what  I  will  8hortl3r  call  the  local  authorities.  Then 
there  was  a  provision  (18  &  19  Yiot.  c.  120,  s.  250) 
that  the  word  "street"  should  "apply  to  and 
include  any  highway,  except  the  camage-way  of 
anjr  turnpike  road."  Now,  I  will  take  one  case 
which  arose  on  that,  which  was  the  case  of  the 
Harrow-road  (Qawyw  v.  Faddifiigion  Vettry,  M 
8up,),  The  Harrow -road  had  been  a  tampike 
road ;  it  ceased  to  be  a  turnpike  road,  and  fefl 
under  the  jurisdiction  of  the  local  anthorities,  and 
it  was  therefore  held,  within  the  definition  olaose 
of  that  Act,  to  be  a  new  street.  It  had  not  been 
a  street  within  the  meaning  o£  the  definition  ia 
the  Act  of  Parliament.  It  was  a  tampike  road, 
but  it  became  a  new  street  when  it  fell  under  that 
jurisdiction.  There  is  nothing  inMnsistent  with 
the  decisions  in  those  cases,  whidi  are  oonoersed 
with  the  creation  of  a  "  new  street "  under  those 
Acts,  in  the  decision  which  I  now  prooonnoe 
upon  the  question  which  has  been  argaed  befoie 
me.  Another  qnestion  which  ooonrred  to  my 
mind  was  discussed  by  Mr.  Cookson  in  his 
opening,  which  turned  upon  the  156th  sectiim 
of  the  Public  Health  Act  1875.  But  boUi  the 
learned  counsel  for  the  defendants  have  pointaiHy 
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-omitted  to  argne  their  oase  apon  that  claaee,  and 
probably  it  woald  be  anfilcient  for  me  to  say  that 
the  defendants  do  not  rely  npon  it.    However,  as 
I  have  formed  an  opinion  myself  on  the  matter,  I 
will  express  it,  bearing  in  mind  that  this  expres- 
sion of  opinion  is  formed  after  hearing  the  arga- 
ment  on  one  side  only.    Sect.  156  provides  that 
''It  shall  not  be  lawfal  in  any  urban  district, 
withont  the  written  consent  of  the  urban  autho- 
rity, to  bring  forward  any  house   or  building 
forming  part  of  any  street,  or  any  part  thereof, 
beyondthe  front  wall  of  the  house  or  building  on 
either  side  thereof,  nor   to  build  any  addition 
thereto  beyond  the  front  of  the  house  or  building 
on  either  side  of  the  same."    Now,  it  appears 
that,  differing  in  distance,  there  are  houses  on 
both  sides  of  Ihe  intended  new  buildings  of  the 
vplaintiff.     It  occurred  to  me  that  it  might  be 
•poflsible  for  the  plaintiff  to  bring  his  building 
forward  beyond  titie  front  wall  of  the  house  or 
•building  on  either  side,  and  that  l^erefors  it  miffht 
be  within  the  power  of  the  local  board  to  dis- 
approve of  that  building.  I  repeat,  the  local  boaid 
have  not  argued  that,  and,  on  consideration,  I 
ihink  the  statute  would  not  apply,  and  for  this 
reason,  that  although,  in  my  juaflrment,  the  words 
^'  bring  forward  any  hoase  or  building "  might 
apply  as  much  to  the  old  building  as  to  the  new, 
yet  that  the  building  so  to  be  Drought  forward 
must  be  part  of  a  street.    When  I  tarn  to  the 
•definition  of  a  "  street,"  it  includes,  se  I  have 
already  pointed  out,  "  any  highway  (not  being  a 
turnpike  road),  and  any  road,  public  bridge  (not 
being  a  county  bridge),    lane,  footway,  square, 
-court,  alley,  passage,  whether  a  thoroughfare  or 
not."    Now  it  appears  to  me  that  a  house  cannot 
be  said  to  form  part  of  a  footway,  and  therefore 
it  can  only  be  said  to  form  part  of  a  street  in  some 
other  signification  of  the  word  *'  street,"  and  I  am 
not  able  to  put  any  other  signification  on  the  word 
"  street,"  as  there  used,  than  as  expressive  of  a 
continuous  line  of  houses.    Therefore  I  think  that 
a  house  or  building  forming  part  of  any  '*  street " 
within  the  meaning  of  sect.  156  must  be  a  house 
or  building  forming  part  of  a  continuous — I  do  not 
mean  necessarily  physically  continuous  in  every 
part,  but  a  continuous  line  of  buildings.    That 
appears  to  me  to  be  the  decision  at  which  the 
<KMirt  of  (Queen's  Bench  arrived  in  the  case  of 
Beg,  V.  FuUford  (uhi  iup.),  to  which  my  attention 
has  been    oedled,  because  Blackbam,    J.    there 
observed, "  Within  the  meaning  of  the  Act,  houses 
form  part  of  a  street  when  the  houses  and  build- 
ings on  one  side  are  so  contiguous  as  substan- 
tia!! v  to  form  a  continuous  row."    In  the  course 
of  the  argument  Pollock,  G.B.  said :  ''The  word 
*  street '  seems  to  have  two  meanings ;  the  passage 
for  the  public,  and  aluo  the  houses  on  each  side." 
I  could  not  have  determined  the  second  question 
without  determining  the  construction  of  sect.  156, 
and  I  therefore  felt  bound  to  express  my  opinion 
on  it,  but  that  is  an  opinion  which  is  adverse  to 
the  defendants.    I  shall  answer  the  two  questions 
which  I  have  been  asked  to  answer  by  holding 
that  the  defendant  board  is  not  entitled  to  dis- 
approve of  the  plaintiff's  proposed  new  building 
on  the  ground  that  the  intended  building  line  is 
too  near  the  roadway  of  New  Lane,  and  that  the 
defendant  board  is  not  entitled  to  pull  down  the 
same  new  buildings  so  in  course  of  erection  by  the 
plaintiff.    Perhaps  I  ought  to  advert  to  one  ar- 
gument which   was   addressed   to   me   by  Mr. 


Smyly,  which  was  to  the  effect  that  unless 
the  focal  board  could  do  this  they  had  no 
power  of  widening  old  roads.  The  answer  to 
that  was  given  by  Mr.  Gookson,  who  called 
attention  to  the  15ith  section,  which  shows 
that  the  local  board  might  have  acquired  the  land 
on  either  side,  and  so  have  widened  the  lane, 
though  not  necessarily  at  the  expense  of  the 
owners.    The  plaintiff  will  have  his  costs. 

Solicitors  for  plaintiff,  Byrne  and  Imcos,  for 
Taylor t  Kirkman  and  OoUey,  Manchester. 

Sjolicitors  for  defendants,  Le  Biche  and  San,  for 
Cobheit,  Wheeler,  and  Oohhett,  Manchester. 


QUEEN'S  BENCH  DIVISION. 

Saturday,  2£arch  II,  1882, 

(Before  Fibld  and  Bowbv,  JJ.) 

Watsoit  (app.)  V.  Thb  Yistrt  of  thb  Pardh  ov 
All  Saints,  Poplar  (resps.).  (a) 

Ohwrch  ratee — Bale  made  wider  Local  Ad — For 
eecUsiMiicdl  and  non-ecdeeiaeticai  purposes — 
Compulsory  Ohureh  Bales  AholUion  Ad  1868 
(31  ^  32  Vid.  c.  109),  m.  2,  5, 10— Oonsirudion 
of'-VaUdUy  of  raU. 

In  the  year  1817,  &y  a  ZoooZ  Ad  (57  Qeo,  3,  e.  34), 
ihe  hamld  of  P.  was  taken  from  the  parish  of 
S.  and  formed  into  a  separate  parish^  unih  a 
separate  ehureh  and  incumbent,  and  by  sed,  12 
the  inhdbUanis  of  the  parish  of  P.  were  dis" 
charged  and  eoBempt  from  the  payment  of  smaU 
tithes,  and  the  redor  ceased  to  hone  ike  cure  of 
souls  over  the  new  parish. 

By  sed.  61  of  the  local  Ad  it  was  provided  thai 
for  the  purposes  of  ihe  Ad  U  should  he  lawful 
for  the  vestry  to  make  a  rate  upon  the  occupiers 
of  all  lands,  houses,  ....  teikements,  and  here' 
ditaments  wUJuin  the  parish.  There  wcu  also  a 
clause  in  the  Ad  by  which  the  rale  wcu  to  be 
applicable  to  other  purposes  besides  the  payment 
oj  the  incumbent,  namely,  purposes  connected 
with  the  repair  of  the  ehur^  ana  the  cdebration 
of  Divine  service. 

By  sed.  2  of  the  Compulsory  Church  Bates  AboU* 
Hon  Ad  1868  (31  ^  32  VicL  c.  109),  "  Where  in 
pursuance  of  any  general  or  local  Ad  any  rate 
may  be  made  and  levied  which  ie  applicable 
partly  to  eedeeiastieal  and  partly  to  other  pur- 
poses,  such  rale  shall  be  levied  and  applied  to 
s^ich  lasUmentioned  purposes,  and  so  far  as  is 
applicable  shall  be  aeemed  a  separcUe  and  not 
a  church  rate,  and  shall  not  be  affected  by  the 
Ad"  And  by  sect.  5,  ** This  Ad  shall  not  affed 
any  enadment  in  any  private  or  local  Ad  of 
Parliament  under  (he  authority  of  which  churtA, 
rates  ma/y  be  made  or  levied  in  lieu  of,  or  in 
consideration  of  the  eoitinguishment,  or  the  ap- 
proprtaOon  to  any  other  purposes  of  any  tithes 
....  which  previously  to  the  passing  of  the  Ad 
had  been  appropriaied  to  ecclesiastical  purposes 
.  ...  or  in  consideralion  of  the  abolition  of 
tithes  in  any  place  or  upon  any  contrad  made 
or  for  good  or  valuable  consideration  given." 

The  vesUy  of  P,  made  a  rate  whicfi  they  applied 
to  eighteen  different  purposes,  of  which  four 
were  non-ecdesiaslical,  and  fourteen  were  ecclc' 
siastical  purposes  within  trie  meaning  of  the 
Compulsory  Church  Bales  Abolition  Ad  1868, 

8.10, 

(a)  Baported  by  H.  D.  Bonsit,  Esq^  Buriater-At-Law. 
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Held,  that  the  rate  was  not  made  in  lieu  or  in 
eonndertUion  of  ihe  extinguiehmoni  or  abolition 
of  tithes  within  the  meaning  of  sect,  5  of  the 
Comvulsory  Ohurch  Bate  Abolition  Act  1868  (81 
^  32  Vict,  c,  109),  and  therefore  that  it  came 
within  sect.  2 ;  that  the  rate  might  he  treated  as 
a  valid  rate,  only  as  a  separate  rate  and  not  a 
church  rate,  ana  it  was  consequently  good  for 
non'scclesiastical  purposes^  hut  had  for  ecclesi^ 
nsHcal  purposes,  and  could  not  he  enforced  in 
respect  of^ihe  latter. 

Tbis  was  a  case  stated  for  the  opinion   of  the 
court.  . 

Case. 

1.  By  a  local  Acf<  of  Parliament  (57  Geo.  3,  c. 
84)  hereinafter  called  the  local  Act,  the  hamlet  of 
Poplar  and  Blackwall  was  formed  into  a  separate 
ana  distinct  parish  nnder  the  name  of  the  Parish 
of  All  Saints,  Poplar,  and  the  said  local  Act  made 

SroT^ion  for  the  appointment  of  vestrymen,  the 
nilding  of  a  new  parish  chnroh  and  parsonage 
honse,  the  appointment  and  payment  oi  a  rector, 
a  lecturer,  and  a  parish  clerk,  and  for  other  pur- 
poses, and  for  raising  money  to  answer  the  pur- 
poses of  the  local  Act.  The  said  local  Act  is  in- 
corporated into  and  made  part  of,  and  a  copy 
thereof  accompanies,  this  special  case. 

2.  By  sect.  l2  of  the  local  Act  the  inhabitants 
of  the  said  parish  were  discharged  and  exempt 
from  the  payment  of  all  small  tithes,  Easter 
offerings,  garden  pennies,  and  all  other  duties 
whatsoever  arising  within  the  limits  of  the  said 
parish  except  as  thereinafter  mentioned. 

3.  By  sect.  61  of  the  said  Act  it  was  provided  as 

follows : 

In  order  to  raise  mosey  for  the  prnposes  of  this  Act  it 
shall  be  lawful  for  the  said  vestrrmen,  from  time  to  time 
as  they  may  think  neeessazy,  by  writing  nnder  their 
hands,  to  make  an  assessment  or  assessments,  rate  or 
rates,  on  the  ooonpiers  of  all  lands,  honses,  shops,  ware- 
houses, dooks,  canal  wharfs,  vaults,  ooalhonses,  cellars, 
stables,  gardens,  tenements,  and  hereditaments,  and  all 
other  properiv'  within  the  said  parish  of  All  Bamts, 
Poplar,  liable  oy  law  to  be  rated  or  assessed  to  the  poor 
rates  of  this  kingdom,  of  any  snm  of  mon^  not  ex- 
ceeding twelvepenoe  in  the  {wnnd  in  any  one  year  on  the 

yearW  rent  or  valne  of  snch  lands,  houses,  Ao all 

whion  rates  and  assessments  so  to  be  rated,  assessed, 
and  collected,  are  hereby  vested  in  the  said  vestrymen  in 
trust,  to  be  by  them  appUed  for  the  purposes  ef  this 
Act. 

4.  By  the  Compulsory  Church  Bate  Abolition 
Act  1868  (31  &  32  Yict.  c.  109),  s.  2  : 

Where  in  pursuance  of  any  general  or  local  Act  any 
rate  may  be  made  and  levied  which  is  applicable  partly  to 
ecclesiastical  purposes  and  partlv  to  otner  purposes,  such 
rate  shall  be  made,  levied,  ana  applied  for  such  last- 
mentioned  purposes  only,  and  so  far  as  it  is  applicable  to 
such  purposes  shall  be  deemed  to  be  a  separate  rate,  and 
not  a  church  rate,  and  shall  not  be  affected  by  this  Act. 

And  by  sect.  6 : 

This  Act  shall  not  affect  vestries,  or  the  making,  assess- 
ing, or  otherwise  dealing  with  any  ohurch  rate,  save  in 
so  far  as  relates  to  the  recovery  thereof. 

5.  Since  the  passing  of  the  Compulsory  Church 
Bate  Abolition  Act  1868  the  vestrymen  have  made 
and  levied  rates  under  the  local  Act  for  purposes 
which  the  appellant  contends  are  ecclesiastical 
purposes  witnin  the  .meaning  of  sect.  2  of  the 
Act  of  1868,  and  have  expended  the  moneys 
raised  by  the  said  rates  upon  such  pnrposes.  In 
the  years  ending  Lady-day  1879  and  Lady-day 
J880,  moneys  received  from  the  said  rate  have 
been  expended  by  the  vestrymen  upon,  among 


others,  the  following  purposes:  (1)  Salary  of  rectoTt 
(2)  salary  of  lecturer,  (3)  salary  of  clerk  to  vestry- 
men, (4)  salary  of  organist^  (5)  salary  of  parish 
clerk,  (6)  salary  of  steeple  keeper,  (7)  salaries  of 
four  pew  openers;  (8)  repair,  decoration,  and 
cleaning  of  inside  and  outside  of  &bric  of  church ; 

(9)  heating,  lighting,  and  water  supply  of  church ; 

(10)  repairing  and  tuning  of  organ,  (11)  repairing 
and  winding  of  church  clock,  (12)  repairing  and 
rin^g  of  church  bells,  (13)  premiums  on  policy 
of  insurance  of  fabric  of  church,  (14)  Christmas 
deooration  of  chnroh,  (15)  clothes  for  vergers  and 
pew  openers,  (16)  choir  expenses,  (17)  repairs  to 
reotofy,  (18)  remuneration  to  rector  for  copying 
register  to  be  furnished  to  Bishop  of  London. 

o.  Li  March  1881  the  committee  appcnnted  by 
the  vestrymen  reported  to  the  vestry  as  follows : 

We^  your  committee,  have  to  report  that  we  have 
examined  tiie  estimate  for  a  ohurch  rate,  and  recommend 
that  a  rate  of  ^d.  in  the  pound  be  made  at  Lady-day 
upon  the  following  estimate. 

[Then  followed  the  estimate.] 

7.  The  compulsory  rate  made  on  the  31st  March 
1881  was  f  i.  in  the  pound,  and  was  stated  on  the 
demand  note  to  be  as  follows  : 

Ohubch  Batss. 

Compulsory  rate  required  by  the  vestrymen      jB  «.  d. 
for  saJaries  of  rector,  lecturer,  derk,  and 
vestry  derk  to  Lady-day  1882      600    0  0 

Collector's  oommiasion,  loss  on  rate,  and  per- 
centage to  owners    75   0   0 

Estimatod  deflcienqy  on  former  rate      9  13  2 

X684  13   2 

The  voluntary  rate  levied  on  the  same  date  was 
id.  in  the  pound. 

8.  Upon  the  present  valuation  a  rale  of  |d.  in 
the  pound  would  produce  the  sum  of  6991.  Is.  9^ 
if  everv  parishioner  paid  his  due  quota. 

9.  Since  Lady-day  1881,  and  since  the  making 
of  the  rate  mentioned  in  paragrauh  7,  the  vestry- 
men have  expended  the  moneys  obtained  firom  the 
said  rate  upon  Nos.  1,  2,  3,  4,  5,  7,  8, 9, 11,  and  17 
of  the  purposes  mentioned  in  paragraph  5  of  this 
special  case,  and  which  are  therein  underlined  in 
red  ink,  and  upon  expenses  in  collecting  voluntary 
rate. 

10.  The  court  is  to  draw  inferences  of  fact. 

11.  The  appellant  contends  (1)  that  with  the 
exception  of  the  salaries  of  the  rector,^  lectursr, 
and  clerk  to  the  vestrymen,  and  repairs  to  the 
rectorv,  all,  or  the  greater  part  of  the  purposes 
for  wnich  payments  have  been  made  by  the 
vestrymen  as  stated  in  paragraphs  5  and  9  are 
"  ecclesiastical  purposes,"  and  are  therefore  pnr- 
poses for  which  a  compulsory  churoh  rate  cannot 
be  enforced.  (2)  That  the  church  rate  made  on 
the  31st  March  1881  did  in  fact  include  a  rate  for 
"ecclesiastical  purposes."  (3)  That  inasmuch  as 
the  Act  of  1868  in  no  way  controls  or  interferss 
with  the  statutory  obligation  imposed  by  the 
local  Act  upon  the  vestrymen  to  expend  the 
moneys  which  they  receive  under  the  powers  of 
the  local  Act  upon  ecclesiastical  as  well  as  npon 
other  purposes,  and  as  the  said  compnlsoiy  church 
rate  of  fa.  in  the  pound  would  produce  a  snm  of 
50  per  cent,  ^^reater  than  is  required  for  the  par- 
poses  for  which  the  rate  can  be  legally  enforced, 
the  said  rate  is  bad  and  ought  to  be  quashed. 

12.  The  respondents  contend  that,  even  if  the 
purposes  objected  to  by  the  appellant,  or  asy  of 
them,   are   eeclesiastic&l    purposes    within    the 
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meoniDg  of  the  Act  of  1868,  the  rate  appealed 
against  was  aathorised  by  the  local  Aot  to  be 
made  and  levied  in  consideration  of  the  abolition 
of  tithes,  and  therefore  the  right  to  make  and  levy 
the  same  is  within  the  provisions  of  the  5th 
section  (a)  of  the  Aot  of  1868  and  unaffected  by 
that  Act. 
The  questions  for  the  opinion  of  tho  court  are : 

(1)  Which,  if  any,  of  the  said  disputed  pay- 
ments are  for  ecclesiastical  purposes,  and  for 
which,  under  the  circumstances  of  the  case,  a 
compulsory    church   rate    cannot    be   enforced? 

(2)  Whether  the  said  compulsory  rate  of  the  Slst 
March  1881  is  bad,  and  ought  to  be  quashed  ? 

Bompa$,  Q.G.  and  Arnold  Morley  for  the  ap- 
pellants. 

Holl,  Q.G.  and  A.  M.  Bremner  for  the  respon- 
dents. 

The  arguments  sufficiently  appear  from  the 
judgment. 

Field,  J. — ^This  is  a  question  raised  by  a  special 
case.  The  question  arises  in  reference  to  a  rate 
which  has  been  made  for  a  new  parish  called  All 
Saints,  Poplar,  and  the  question  arises  as  to  the  trae 
construction  of  the  recent  Act  for  the  abolition  of 
compulsory  church  rates.  The  facts  under  which 
the  question  arises  are  very  short,  and  are  tbe^e  : 
The  parish  in  question,  now  called  All  Saints, 
Poplar,  was  formerly  a  hamlet  in  the  parish  of 
Saint  Dunstan,  Stepney,  and  in  the  year  1817,  the 
population  having  become  very  much  increased, 
and  the  parish  church  being  a  long  way  off,  the 
inhabitants  of  the  parish  and  hamlet  together 
made  up  their  minds  it  was  better  to  have  a 
divorce,  and  accordingly  they  petitioned  the  Legis- 
lature and  obtained  a  divorce.  The  terms  of  the 
divorce  were,  that  the  hamlet  of  All  Saints,  Poplar, 
should  become  a  parish,  and  that  a  charch  should 
be  built;  the  former  incumbent,  who  was  the 
rector  of  Saint  Danstan's,  Stepney,  should  cease 
to  have  the  cure  of  souls  in  the  new  parish,  and  so 
much  of  the  small  tithes  as  was  leviable  over  the 
whole  parish  as  could  be  levied  over  this  portion 
of  it  should  cease,  and  instead  of  that  i<he  new 
rector  or  new  incumbent  of  the  new  parish  shoald 
be  appointed,  and  that  he  should  have  a  salary  of 
400Z.  a  year,  and  other  things  of  that  kind.  There 
was  a  clause  providing  a  rate  for  that,  and  then 
there  was  another  clause  in  the  Act  by  which  the 
rate  was  to  be  made  applicable  to  other  purposes 
as  well,  namely,  the  purposes  connected  with  the 
repair  of  the  church,  and  also  to  the  celebration  of 
Divine  worship  and  the  ceremonies  and  rites 
necessary  for  that  purpose.  That  being  the  state 
of  things,  the  rate  has  been  in  the  habit  of  being 
made  under  that  Act  for  all  those  purposes.  The 
rate  in  question  which  we  have  now  to  consider 
was  made  and  proposed  to  be  applied  to  altogether 

(a)  31  &  32  Vict.  c.  109,  8.  6: '"This  Aot  shall  not 
afEect  any  enactment  in  any  private  or  local  Aot  of  Par- 
liament nnder  the  anthoril^  of  which  church  rates  may 
be  made  or  leyied  in  lien  of  or  in  consideration  of  the 
extingnishment  or  the  appropriation  to  anv  other  pnrposes 
of  any  tithes,  customary  payments,  or  other  property,  or 
charge  upon  property,  which  tithes,  payments,  property, 
or  charge  preyionsly  to  the  passing  of  snch  Act  had  been 
appropriated  by  law  to  ecclesiastical  purposes  as  defined 
by  tiiis  Act,  or  in  consideration  of  the  abolition  of  tithes 
in  any  place,  or  npon  any  contract  made,  or  for  good  or 
Taluable  consideration  given,  and  every  such  enactment 
shall  continue  in  force  in  tho  same  manner  as  if  this 
Act  had  not  passed." 
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eighteen  different  purposes,  of  which  four  are 
non-ecclesiastical  purposes  within  the  meaning  of 
the  Act  we  havo  to  construe,  and  the  remaining 
fourteen  were  for  ecclesiastical  purposes  within 
the  meaning  of  that  Aot.  Now,  the  Legislature 
has  determined  in  modem  times  to  prevent  the 
compulsory  payment  of  any  rates  for  ecclesiastical 
purposes,  and  they  define  in  the  Act  of  Parliament 
what  they  mean  bv  ecclesiastical  purposes,  and 
those  ecclesiastical  purposes  are  these,  "  the 
building,  rebuilding,  enlargement,  and  repair  of 
any  church  or  chapel,  and  any  purpose  to  which, 
by  common  or  ecclesiastical  law,  a  church  rate  is 
applicable,  or  any  of  such  purposes."  It  further 
says  in  the  definition  clause,  "church  rate  shall 
mean  any  rate  for  ecclesiastical  purposes  as  herein- 
before defined."  Now,  this  rate  having  been  made, 
the  appellants  complain  that  it  ought  to  be 
quashed.  First  of  all,  they  say  because  it  is  made 
for  purposes  which  are  not  within  the  meaning  of 
the  Act.  Now,  the  question  turns,  as  I  said 
before,  on  the  true  construction  of  the  Compulsory 
Church  Bate  Abolition  Act,  which,  after  reciting 
that  "  church  rates  have  for  some  years  ceased  to 
be  made  or  collected  in  many  parishes  by  reason 
of  the  opposition  thereto,"  says,  "  and  whereas  it  is 
expedient  that  the  power  to  compel  payment  of 
church  rates  by  any  legal  process  should  be 
abolished."  It  does  not  abolish  tho  rate.  We  all 
know  perfectly  well  that  in  a  great  many  parishes 
people  pay  a  voluntary  church  rate,  but  the  object 
of  tnis  Act  was  that  it  should  not  be  compulsory, 
and  should  not  be  binding,  therefore,  upon  Non- 
conformists and  other  persons  who  do  not  make 
use  of  the  Church,  and  who,  the  Legislature 
thought,  ought  not  to  be  compelled  to  contribute 
to  the  repair  of  a  place  of  worship  which  they  do 
not  themselves  attend.  Therefore  the  enactment 
is  this :  "  From  and  after  the  passing  of  this  Act 
no  suit  shall  be  instituted  or  proceedings  t>aken 
in  any  ecclesiastical  or  other  court,  or  before  any 
justice  or  magistrate,  to  enforce  or  compel  the 
payment  of  any  church  rate  made  in  any  parish 
or  place  in  England  or  Wales."  That  section  is 
not  material,  except  to  show  the  determination  of 
the  Legislature.  The  next,  sect.  2,  is  important. 
It  says  :  "  Where,  in  pursuance  of  any  general  or 
local  Act,  any  rate  may  be  made  and  levied  which 
is  applicable  partly  to  ecclesiastical  purposes  and 
partly  to  other  purposes,  such  rate  shall  be  made, 
levied,  and  applied  for  such  last-mentioned  pur- 
poses only,"  that  is,  other  than  ecclesiastical 
purposes  as  defined  by  the  Act,  "  and,  so  far  as  it 
is  applicable  to  such  purposes,  shall  be  deemed  to 
be  a  separate  rate  and  not  a  church  rate,  and  shall 
not  be  affected  by  this  Act."  Now  it  was  con- 
ceded, and  could  not  for  a  moment  be  denied  by 
the  learned  counsel  for  the  respondents,  that  this 
case  fell  within  the  meaning  of  the  2nd  section, 
because  here  we  have  a  rate  which  has  been  made 
in  pursuance  of  a  local  Aot  which  was  applicable 
partly  to  ecclesiastical  purposes  and  partly  to 
other  purposes.  The  contention  that  this  case 
did  not  fall  within  that  section  was  derived  from 
sect.  5,  and  it  was  said  the  case  falls  within 
that  section,  and  therefore  is  excepted  out  of 
sect.  2.  The  policy  of  sect.  5  is  very  clear.  The 
policy  of  the  Legislature  was  to  prevent  the  future 
compulsory  payment  of  church  rates.  The  sup- 
position upon  which  the  Legislature  proceeded 
was  this,  that  they  thought  it  unjust  that  a  future 
rate,  which  was  merely  a  rate  to  bo  levied  yenr  by 
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year,  and  which  had  no  fonndation  in  statate  or 
contract  or  anything  else  to  back  it,  shoald  be 
levied  upon  people  who  did  not  willingly  pay,  and 
therefore  it  ought  not  to  be  compalsorily  enforced. 
They  were  awaro  that  by  many  Acts  rates  had 
been  authorised  to  be  made  in  pursaance  of  some 
preceding  bargain  or  enactment  by  which  the  rate 
had  for  substratum  property  oC  some  kind,  and 
therefore  it  occurred,  of  course,  obviously  to  them 
that  where  such  was  the  state  of  things,  where 
the  rate,  although  in  form  a  rate,  whether  to  be 
made  year  by  year  or  on  occasion,  was,  in  point  of 
fact,  a  rate,  that  was  the  thing  which  they 
struck  at.  But  where  it  had  for  its  origin  a 
good  consideration  to  support  it,  namely,  by 
a  money  payment,  or  by  the  abolition  of  any 
tithe,  or  the  extinction  of  any  tithe  which  had 
formerly  been  applicable  to  ecclesiastical  pur- 
poses, they  thought  it  would  be  unjust,  as 
it  would  have  been,  to  abolish  that  rate 
pure  and  simple  without  taking  into  considera- 
tion that  the  rate  represented  property  and  con- 
tract, and  did  not  merely  represent  tbe  future 
power  of  levying  a  sum  of  money,  and  without 
taking  into  consideration  that  it  represented  a 
sum  of  money ;  therefore  that  being  the  policy  in 
view,  I  think  they  have  said  very  nearly  what 
they  intended  to  say.  They  say  in  sect.  5  :  [reads 
the  section.]  !Now  Mr.  Bompas,  who  appeared 
for  the  appellants,  contended  that,  under  the  con- 
struction of  that  5th  section,  this  rate  did  not 
come  within  it,  and  the  respondents  said  it  did. 
I  should  say  that  the  parish  of  Saint  Dunstan's, 
Stepney,  had  a  rector,  the  Bev.  Thomas  Barneby, 
and  on  the  occasion  I  have  spoken  of,  a  portion  of 
the  legislation  and  a  portion  of  the  private  bargain 
was,  that  the  small  tithes  in  respect  of  the  area  to 
form  the  new  parish  were  to  be  extinguished,  and 
in  lieu  Mr.  Barneby,  who  was  then  entitled,  to 
these,  had  compensation  given  to  him  by  the  terms 
of  the  Act  by  virtue  of  his  incumbency.  The  new 
man  who  was  to  come  in  at  4002.  a  year  salary  had 
nothing  to  do  with  the  tithes  at  all.  Then  it  was 
contended  that  it  was  an  extinction  of  tithes, 
which,  however,  it  was  necessary  to  go  on  and 
say,  "had  previously  to  the  passing  of  the  Act 
been  appropriated  by  law  to  ecclesiastical  pur- 
poses as  defined  in  this  Act."  It  is  clear  that  they 
had  not,  and  Mr.  Bompas  took  the  point  very 
early  in  the  case,  that  there  is  not  the  smallest 
oyidence  in  the  world  that  these  tithes  were  or 
ever  had  been  appropriated  to  ecclesiastical  pur- 
poses, but  they  had  always  been  received  by 
the  rector  as  a  portion  of  the  stipend  he  was 
entitled  to  receive,  in  respect  of  the  cure  of  souls 
in  this  particular  hamlet,  and  that  was  the 
only  payment  which  he  was  entitled  to  receive. 
There  seems  to  be  another  ground  also  which  it  is 
necessary  probably  to  decide,  but  it  seems  also  to 
be  a  ground  in  favour  of  Mr.  Bompas'  contention, 
that  this  section  does  not  apply,  and  that  is  this  : 
not  only  must  they  have  been  appropriated  to 
ecclesiastical  purposes  before  the  passing  of  this 
Act,  but  also  that  tbe  rate  was  made  in  lieu  or 
consideration  of  the  extini^uishment  of  the  tithes ; 
and  here  we  come  to  the  conclusion,  looking  at 
all  the  legislation  contained  in  the  Act  of  1817, 
that  the  tithes  were  not  extinguished  for  that 
consideration.  Of  course  it  was  one  of  the 
elements  in  the  bargain  which  the  inhabitants  of 
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it  was  not  the  consideration  for  the  extingmsb- 
ment  of  tithes.  In  order  to  bring  this  Act  into 
operation  you  must  be  able  to  see  that  there  was 
a  money  payment  for  the  extinction  of  the  tithes 
which  formed  tho  whole  consideration  as  it  were 
of  it.  Therefore  under  those  circumstances  it 
appears  to  us  that  there  was  a  twofold  objection 
to  the  respondents'  contention,  so  far  as  that  por- 
tion of  the  5th  section  is  concerned.  Now,  beaten 
out  of  that  stronghold,  Mr.  Holl  sought  to  take  a 
refuge  on  the  last  portion,  which  says,  "  in  con- 
sideration of  the  abolition  of  tithes  in  any  place  or 
upon  any  contract  made,  or  for  good  or  valuable 
consideration  given,  and  every  such  enactment 
shall  continue  in  force  in  the  same  manner  as  if 
this  Act  had  not  passed."  No  doubt  his  argu- 
ment there  was  entitled  to  considerable  weight, 
because  it  seems  to  carry  the  question  still 
further,  and  there  was  very  considerable  difficulty 
no  doubt  a  priori  in  saying  precisely  what  state 
of  circumstances  there  are  which  induces  the 
Legislature  to  put  in  these  words.  Therefore, 
without  being  able  to  see  for  the  present  what  the 
limit  is  to  which  those  words  do  apply,  I  have 
formed  a  very  clear  opinion  that  the  present  case 
is  not  one  of  them,  and  that  there  is  no  such  aboli- 
tion of  tithes  in  the  present  case  as  to  bring  it 
within  sect.  5,  and  the  consequence  of  that  is  that 
it  falls  within  sect  2.  The  case  gives  us  the 
power  of  saying  whether  the  rate  ought  to  be 
enforced,  and  I  have  come  to  the  opinion  that  the 
rate  as  it  stands  may  be  treated  as  a  valid  rate, 
but  only  as  a  valid  rate  as  a  separate  rate  within  the 
meaning  of  sect.  2;  that  is  a  separate  rate,  and  noc 
a  church  rate,  consequently  it  is  good  for  purposes 
which  are  non-ecclesiastical,  but  bad  for  eccle- 
siastical purposes,  and  not  to  be  enforced  in 
respect  of  those. 

BoWEN,  J. — I  am  of  the  same  opinion. 

Solicitors  for  the    appellants,  Shepheard  and 
Bona. 
Solicitor  for  the  respondents,  /.  W,  Marsh, 
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(Before  Jsssel,  M.B.,  Baggallat,  Brett,  Goitov, 

and  LiNDLEY,  L. JJ.) 

Bbadlet  V,  Batlis. 

MOBFEE   V,  NOVIS. 

KiBBT  V,  Boten.  (a) 

Parliament — Borough  vote — DweHtn^-Aottw— 41  ^ 
42  Viet,  c,  26,  s,  5—31  ^  32  Viet.  e.  102,  w. 
3,61. 

By  the  Parliamentary  and  Munieipal  Regietration 
Act  1878  the  term  "  dwelling-house  "  for  the  pur- 
poses  of  the  Representation  of  the  People  Act  1867, 
shall  include  any  part  of  a  house  where  that  part 
is  separately  occupied  as  a  dwelling,     Wltere  pet' 

(a)  Beported  by  W.  J.  Smith  and  A.  A.  Hopkins,  Esqt.,  Barrurtarfl- 

at-Law. 
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sons  have  the  exclusive  possession  of  a  room  in  a 
house  which  they  use  as  their  dtvelling-place, 
having  the  use  of  other  parts  of  the  house  in 
common  with  other  people^  the  whole  being  sub- 
ject to  the  general  control  of  the  landlordt  who 
rendered  no  service  to  the  occupiers  of  the  rooms 
either  by  himself  or  his  servants : 

Seld  [by  Denman  and  Bowen,  J  J,),  that  such  per- 
sons separately  occupied  wiiUnn  the  meaning  of 
the  Act  of  1878,  and  were  entitled  to  be  placed  on 
the  list  of  voters  as  occupiers  under  the  Repre^ 
sentation  of  the  People  Act  1867. 

Held  (by  the  Court  of  Appeal),  that,  under  such 
circumstances,  the  question  whether  such  per- 
sons  were  lodgers  or  inhabitant  occupiers  must 
depend  upon  the  facts  of  each  case,  and  that  no 
absolute  rule  could  be  laid  down, 

Seld  also  {reversing  the  decision  of  Denman  and 
Bowen,  JJ.),  that  in  two  of  the  above  cases,  the 
landlord  being  himself  resident  in  the  house,  or 
exercising  control  over  it,  the  personc  were  mere 
lodgers,  and  not  entitled  to  be  placed  on  the 
register  as  inhabitant  occupiers. 

Held  further  {affirming  the  decision  of  Denman 
and  Bowen,  J  J,),  that  in  one  of  the  above  cases, 
the  landlord  not  residing  in  the  house,  and 
having  no  €eivant  there  and  exercising  no 
control  over  it,  tlie  persons  were  not  lodgers, 
but  were  entitled  to  be  placed  on  the  register 
as  inhabitant  occupiers, 

Bbadley  v.  Baylis. 

Coi;soLiDATED  appeal  from  tbe  decision  of  the 
revising  barrister  for  the  boroagh  of  Chelsea,  dis- 
allowing the  appellant's  claim  to  have  his  name 
inserted  in  the  occupier's  list  for  the  parish  of 
Hammersmith  in  the  said  borongh. 

The  followiDg  facts  were  found  by  the  case  : 

The  claimant,  the  present  appellant,  had  occupied 
as  his  residence  for  upwards  of  twelve  calendar 
months  previous  to  the  15th  July  1881  one  unfur- 
nished room  in  a  dwelling-house,  situated  within 
the  parish  of  Hammersmith,  at  a  weekly  rental  of 
38.  6d.,  the  clear  annual  value  of  the  room  if  let 
unfurnished  being  under  107.  The  room  was 
rented  by  him  from  the  tenant  of  the  entire  house, 
who  held  of  the  owner  of  the  house  at  a  yearly 
rent.  The  house  comprised  more  rooms  than  that 
occupied  by  the  claimant. 

Subject  to  the  occupation  of  the  appellant  as 
aforesaid,  and  to  his  right  of  access  to  and  from 
the  outer  door,  the  renter  of  the  entire  house, 
throughout  the  qualifying  year  of  occupation  of  the 
appellant,  resided  on  the  premises,  and  exercised 
a  general  control  over  the  whole  house  from  the 
15th  July  1880  to  the  15th  July  1881,  but  rendered 
no  service  either  by  himself  or  his  servants  to  the 
appellant.  Subject  to  the  question  whether  the 
room  so  occupied  by  the  appellant  was,  or  was  not 
a  dwelling-house  for  the  purposes  of  the  Kepre- 
sentation  of  the  People  Act  1867,  he  was  in  all 
other  respects  qualified  to  be  inserted  in  the 
occupier's  list  for  the  borongh  of  Chelsea  for  the 
year  1881.  It  was  contended  for  the  appellant, 
that,  under  the  above  mentioned  circumstances,  he 
was  the  separate  occupier  of  a  room,  constituting, 
for  the  purposes  of  the  Eepresentation  of  the 
People  Act  1867  by  virtue  of  sect.  5  of  the  Parlia- 
mentary and  Municipal  Kegistration  Act  1878,  a 
dwelling-house,  and  as  Euch  entitled  to  be  on  the 
occnpier'a  list. 

The  revising  barrister  disallowed  the  claim  on 


the  ground  that  as  the  renter  of  the  entire  house 
resided  in  the  house  during  the  whole  of  the 
qualified  period,  and  exercised  a  general  control 
over  it,  although  without  rendering  any  service 
to  the  claimant,  the  occupation  of  the  appellanii 
was  that  of  a  lodger,  and  not  that  of  an  inhabitant 
occupier,  as  tenant  of  a  dwelling-house. 

Forty-six  other  persons  claimed  under  similar 
circumstances  to  be  inserted  as  inhabitant  oc- 
cupiers in  the  list  of  occupiers  for  various  parishes 
within  the  borough.  The  revising  barrister  dis- 
allowed the  whole  of  these  claims,  and  ordered  the 
appeals  to  be  consolidated. 

If  the  court  should  be  of  opinion  that  the 
revising  barrister  was  wrong,  the  list  of  persons 
claiming  otherwise  than  as  lodgers  was  to  be 
amended  by  inserting  the  names  and  qualifications 
of  the  appellant  and  the  other  claimants. 

Bompas,  Q.O.  (/.  F,  Torr  with  him)  for  the 
appellant. — ^The  decision  of  the  revising  barrister 
was  wrong,  and  should  be  reversed.  The  question 
turns  upon  the  meaning  to  be  given  to  sect.  5  of 
the  Parliamentary  and  Municipal  Begistration 
Act  1878  (41  &  42  Yict.  a  26),  which  enacts  that 
"  in  and  for  the  purposes  ot  the  Representation  of 
the  People  Act  1867,  the  term  dwelling-house  shall 
include  any  part  of  a  house  where  that  part  is 
separately  occupied  as  a  dwelling."  When  the 
former  Acts  and  the  decisions  upon  them  are 
looked  to,  the  meaning  of  this  section  is  quite  clear. 
By  the  Beform  Act  of  1832  (2  &  3  Will.  4,  c.  45, 
8.  27)  the  borough  franchise  was  conferred  on  all 
occupiers  of  houses  of  the  annual  value  of  10^.  who 
were  rated  to  the  poor  rates.  Oook  v.  Humber 
(5  L.  T.  Hep.  N.  S.  838;  11  0.  B.  N.  S.  33) 
decided  that  the  owner  of  part  of  a  house  was  not 
entitled  to  the  franchise  unless  there  was  a  com- 
plete structural  severance  between  that  part  and 
the  remainder  of  tbe  house.  Then  came  the 
Representation  of  the  People  Act  1867  (30  &  31 
Yict.  c.  102),  which  conferred  the  borough  franchise 
on  every  inhabitant  occupier  of  a  dwelling-house 
for  twelve  months  preceding  the  last  day  of  July 
in  each  year,  who  was  rated  to  and  had  paid  the 
poor  rates ;  and  a  dwelling-house  was  defined  in 
that  Act  as  **  any  part  of  a  house  occupied  as  a 
separate  dwelling  and  separately  rated  to  the 
relief  of  the  poor."  Upon  this  definition  the  cases 
of  Thompson  v.  Ward  and  Ellis  v.  Burch  (24  L.  T. 
Rep.  N.  S.  679  ;  L.  Rep.  6  C.  P.  327)  were  decided, 
and  in  each  of  these  cases  the  court  v\a8  equally 
divided  in  opinion.  The  facts  of  these  oases  were 
almost  identical  with  those  of  the  present  case,  for 
it  is  conceded  here,  though  not  stated  in  the  case, 
that  the  appellant  resided  in  his  room  with  his 
family,  and  used  it  as  his  dwelling-place,  and  that 
he  had  a  key  of  the  outer  door.  Again  in  Boon  v. 
Howard  (29  L.  T.  Rep.  N.  S.  382  ;  L.  Rep.  9  C.  P. 
277)  the  same  question  was  raised,  and  the  court 
in  that  case  also  were  divided  in  opinion.  It  was 
to  set  at  rest  the  doubts  thus  raised  that  the  new 
definition  was  inserted  in  the  Act  of  1878,  and  now 
the  separate  occupation  of  part  of  a  dwelling- 
house,  though  there  may  be  joint  occupation  of 
other  parts  of  the  house,  is  sufficient  to  confer  the 
franchise. 

Q,  M.  Freeman  for  the  respondent. — ^The  defini- 
tion of  dwelling-house  in  the  Act  of  1878  was  in- 
serted for  the  purpose  of  removing  doubts  as  to 
the  necessity  of  structual  severance,  but  it  was 
never  intended  to  confer  the  occupation  franchise 
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upon  persons  \ThO|  like  the  appellant  in  this  case, 
are  in  reality  lodgers.  In  Toms  v.  Luclcett  (5 
G.  B.  23),  there  was  ezclasive  occupation  of  apart- 
ments in  a  house,  the  tenant  bad  a  key  of  the 
outer  door  and  free  and  uncontrolled  access  at  all 
times ;  but  the  landlord  did  not  reside  on  the  pre- 
mises, and  it  was  held  that  the  occupier  had  a 
tenancy  within  the  meaning  of  the  Reform  Act. 
Manle,  J.,  in  giving  judgment,  says,  "But  the 
question  depends  upon  whether  pr  not  the  owner 
of  the  house  resides  upon  the  premises,  retaining 
bis  quality  of  master,  and  reserving  to  himself  the 
general  control  and  dominion  over  the  whole.  If 
he  does  the  inmate  is  a  mere  lodger."  It  is 
found  as  a  fact  by  the  revising  barrister  here,  that 
the  landlord  resided  on  the  premises  and  exercised 
a  general  control  over  the  whole  house.  In 
Thompson  v.  Ward  {uhi  sup,),  the  whole  subject 
was  most  elaborately  discussed  by  Bovill,  O.J., 
who  says,  "  Where  a  landlord  resides  in  part  of  a 
house,  and  there  is  an  outer  door  from  the  street, 
and  he  by  himself  or  his  servants  has  the  control 
of  this  outer  door,  and  undertakes  the.  care  or 
control  of  rooms  let  to  other  persons  and  the 
access  to  them,  and  those  rooms  themselves  have 
not  anything  in  the  nature  of  an  outer  door,  and 
are  not  structually  severed  from  the  rest  of  the 
house,  there  could  be  little  hesitation  in  saying 
that  the  occupier  of  those  rooms,  being  part  of 
the  house,  is  only  a  lodger.  ...  It  is  always 
important  in  determining  whether  a  man  is  a 
lodprer,  to  see  whether  the  owner  of  the  honne 
retains  his  character  of  master  of  the  house,  and 
whether  he  occupies  a  part  of  it  by  himself,  or  his 
servants,  and  at  the  same  time  the  general  control 
and  dominion  over  the  whole  house ;  and  this  he 
may  do,  though  he  do  not  personally  reside  on 
the  premises.'*  In  PhiUips  v.  Benson  (37  L.  T. 
'  Bep.  N.  S.  432 ;  3  0.  P.  Div.  27),  it  was  held  that 
a  person  hiring  rooms  in  a  dwelling-house  paying 
rates  and  taxes,  and  keeping  the  rooms  in  repair, 
the  landlord  residing  on  the  premises,  was  a 
lodger.  I  submit  that  the  facts  of  the  present 
case  show  conclusively  that  the  appellant  is  only 
a  lodger,  and  is  not  entitled  to  tne  franchise  he 
claims. 

Bompas,  Q.C.  in  reply. — ^The  two  franchises  may 
overlap,  and  a  man  may  be  both  tenant  and 
lodger,  as  is  pointed  oat  by  Grove,  J.  in  Phillips 
V.  Henson  {uhi  sup.).  The  judgment  of  Bovill, 
C.J.  in  Thompson  v.  Ward  {uhi  sup.)  was  to  a  large 
extent  based  upon  the  control  of  the  landlord  over 
the  outer  door,  but  here  it  is  admitted  that  the 
appellant  has  a  key  and  can  come  in  and  out 
without  any  interference  on  the  part  of  the  land- 
lord. ToTns  V.  Luckett  {uhi  sup.)  was  discussed  in 
Oooh  V.  Mumher  {uhi  sup,),  which  turned  upon 
structural  severance,  and  this  is  no  longer 
required. 

MOBFEB  V,  Novis. 

CoNsoLiDAiBD  appeal  from  the  decision  of  the 
revising  barrister  for  the  borough  of  Hastings, 
disallowing  the  claim  of  the  appellant  to  have  his 
name  entered  in  the  occupiers'  list  for  the  said 
borough. 

The  claimant,  the  present  appellant,  occupied 
two  rooms  on  the  first  floor  of  a  dwelling-house, 
using  one  as  a  bedroom  and  the  other  as  a  sitting 
room,  in  the  latter  of  which  he  and  his  wife  took 
their  meals  and  his  wife  did  the  cookiog.  The 
rooms  were  let  to  him  unfurnished  at  the  weekly 


rent  of  3«.  by  his  landlord,  Darius  Cousin,  who 
occupied  the  remainder  of  the  house,  consisting  of 
six  rooms,  himself. 

The  appellant  and  his  landlord  had  each  a  key 
of  the  outer  door,  with  which  each  let  himself  io 
or  out  as  he  pleased. 

There  was  also  a  wash-house  attached  to  the 
house,  which  was  used  in  common  by  the  appel- 
lant and  his  landlord. 

It  was  no  part  of  the  agreement  of  letting  that 
the  landlord  should  supply  attendance  or  render 
any  service  whatever  to  the  appellant,  nor  did  he 
in  fact  do  so.  The  appellant's  wife  did  the  clean- 
ing of  the  rooms  and  all  that  was  requisite  for  their 
occupation.  The  landlord  alone  was  rated  to  the 
rates  for  the  relief  of  the  poor  in  respect  of  the 
occupation  of  the  entire  house,  and  he  duly  paid 
the  rates.  The  appellant  h^Ld  the  exclusive  use  of 
the  rooms  occupied  by  him,  and  in  all  respects 
was  qualified  to  have  his  name  inserted  in  the 
occupiers*  list  for  the  borough  of  Hastings. 

The  revising  barrister  was  of  opinion  that, 
altliough  the  appellant  had  the  exclusive  use  of 
the  two  rooms,  yet  the  landlord  retained  to^himgelf 
such  an  occupation  of  the  entire  house  as  would 
constitute  him,  and  not  the  appellant,  the  proper 
person  to  bring  trespass  for  trespass  committed 
m  any  part  of  the  house,  including  the  rooms 
occupied  by  the  appellant;  that,  the  landlord 
being  the  proper  person  to  be  rat^d  as  the  occupier 
of  the  house,  the  appellant  was  not  the  occupier 
of  a  dwelling-house  within  the  meaning  of  the 
statutes,  but  was  a  lodger  merely.  The  claim  was 
therefore  disallowed,  as  were  also  the  claims  of 
thirty-three  other  persons  claiming  under  similar 
circumstances,  and  the  appeals  were  consolidated. 

Biron  (QUI  with  him),  for  the  appellant,  con- 
tended that,  as  the  appellant  had  the  exclosive 
use  of  his  rooms,  the  statute  applied. 

HoUings  for  the   respondent.— The  case  finds 

that  the  appellant  had  the  joint  occapation  of  a 

portion  of  the  premises  with  the  landlord,  who 

resided  on  the  premises,  and  he  has  therefore  no 

separate  occupation  of  a  dwelling-house  within  the 

meaning  of  the  statute.    The  occupier  must  be 

the  person  who  can  bring  an  action  for  trespass, 

per  Lord  Blackburn,  in  Allan  v.  The  Overseers  of 

Liverpool  (30  L.  T.  Bep.  N.  S.  93 ;  L.  Bep.  9  Q.  B. 

Div.  180).    He  also  referred  to 

Thompson  y.  Ward,  vhi  sup, ; 

Stamper  t.  The  Overseers  of  Sunderland,  18  L  T 

Bep.  N.  S.  682  ;  L.  Bep.  8C.  P.  888; 
Boon  Y.  Howard  {vbi  sup.). 

KiRBT  V.   BiFFEN. 

Consolidated  appeal  from  the  decision  of  the 
revising  barrister  for  the  city  of  Westminster 
allowing  the  claim  of  the  respondent  to  have  his 
name  inserted  in  the  occupier's  list  for  that 
borough. 

The  respondent  had  occupied  for  the  qualifying 
year,  as  tenant  at  a  weekly  rent  of  7s.,  two 
rooms  on  the  first  floor,  which  were  neither 
structually  severed  from  the  rest  of  tho  house 
nor  separately  rated,  nor  was  his  name  entered 
in  the  occupiers*  column  in  the  rate  book,  bat 
the  entire  house  was  rated  in  the  name  of  the 
landlord,  and  he  had  duly  paid  all  the  rates. 
The  furniture  in  the  two  houses  belonged  to  the 
respondent.  The  house  in  question  was  an  ordi- 
nary dwelling-house  containing  eight  rooms,  and 
was   wholly  lot  out  on  similar   tenanoies,  the 


MAGISTRATES'  OASES. 


621 


Ct.  01  App.1 


KiBBY  V.   BiFPBN. 


[Ct.  op  App. 


landlord  pajiDg  all  rates  and  taxes,  including 
water  rate,  and  doing  all  painting  and  repairs 
inside  and  oat.  All  the  tenants,  inclading  the 
respondent,  had  the  common  use  of  the  passage, 
the  staircase,  the  onter  door,  and  other  conveni- 
ences of  the  house.  The  landlord  did  not  reside 
in  the  house,  nor,  save  as  aforesaid,  did  he  by 
himself  or  his  servants  retain  the  control  and 
dominion  over  the  house  or  any  part  of  it,  or 
render  any  services  of  any  kind  to  the  tenants  or 
any  of  them. 

The  claimant  was  objected  to  as  not  being  the 
oconpier  of  a  dwelling-house  upon  the  following 
grounds : 

1.  That,  by  the  words  of  its  title,  the  Act  of 
1878  did  not  contemplate  an  extension  of  the 
franchise. 

2.  That  at  the  time  of  the  passing  of  the  Act 
of  1867  local  Acta  were  in  force  in  the  City  of 
Westminster  for  rating  owners  instead  of  occu- 
piers, and  that,  therefore,  according  to  the  case  of 
Stamper  v.  The  Overeeers  of  Sunderland  {uhi  sup,), 
the  respondent  was  entitled  as  a  lodger  only. 

3.  That  the  Act  of  1878  makes  provision  both 
for  lodgers  and  occupiers,  and  makes  several 
further  elaborate  provisions  for  the  former. 

4.  That  the  example  of  a  lodger's  claim  in  the 
schedule  to  the  Act  of  1878  (Form  H.  2),  which 
is  made  part  of  the  Act,  is  that  of  a  lodger 
claimant  whoso  landlord  does  not  reside  in  the 
same  house  as  the  olaimant. 

5.  That  the  part  of  a  dwelling -house  occupied 
by  a  claimant  must,  to  confer  the  dwelling-hoase 
franchise,  be  a  rateable  hereditament,  and  not 
merely  part  of  a  rateable  hereditament. 

The  revising  barrister  considered  that  the  claim 
should  be  allowed,  and  at  the  rdiquest  of  the  re- 
spondent, and  to  enable  him  to  establish  a  claim 
to  the  lodger  franchise  in  case  he  was  not  entitled 
to  the  dwelling-house  franchise,  received  further 
evidence  as  to  the  name  and  address  of  the  re- 
spondent's landlord,  and  was  thus  satisfied  that 
he  was  entitled  to  tho  lodger  franehise  if  he  had 
made  a  proper  claim.  It  was  objected  to  the 
reception  of  this  evidence,  that,  if  the  revising 
barrister  decided  that  the  respondent  had  proved 
a  qualification  as  an  occupier,  he  was  precluded 
by  sub-sects.  12  and  13  of  sect.  28  of  the  Act  of 
1878  from  hearing  evidence  to  constitute  a  quali- 
fication of  any  other  nature  or  description,  and 
from  inserting  the  name  in  the  lodger  list.  The 
objection  was  overruled.  The  claims  of  196  other 
persons  to  be  placed  on  the  occupiers*  list  de- 
pended upon  the  same  state  of  facts,  and  of  these 
186  were  also  entitled  to  the  lodger  franchise  had 
they  made  claims  as  lodgers. 

The  revibing  barrister  decided  that  the  whole  of 
the  claimants  had  made  out  their  claims  to  be 
inserted  on  the  occupiers'  list,  and  he  accordingly 
inserted  their  names  in  that  list ;  and  that  ii  it 
should  be  held  that  they  were  not  so  entitled  then 
186  ought  to  be  transferred  to  the  lodger  list.  If 
the  court  should  be  of  opinion  that  the  revising 
barrister  was  wrong,  the  whole  of  the  names  were 
to  be  struck  out  of  the  occupiers'  list,  and  the 
names  of  the  respondent  and  the  186  others  were 
to  be  transferred  to  the  lodger  list  if  the  court 
bad  power  to  order  such  transfer. 

Oha/rles,  Q.C.  (D.  Kingsford  with  him)  for  the 
appellant. — ^The  respondent  was  not  the  occupier 
of  a  dwelling-house.    The  Aot  of   1878,  under 


which  he  claims,  was  passed  to  amend  the  law  re- 
lating  to  registration  only,  as  its  title  shows,  and 
it  was  never  intended  that  the  franchise  should  bo 
extended  by  it.  In  the  5th  section  of  the  Act  of 
1878  the  definition  of  the  Act  of  1867  is  altered 
by  the  alteration  in  position  of  the  word 
separately.  The  provision  as  to  rating  is  also 
omitted,  and  furnished  and  unfurnished  lodgings 
are  dealt  with.  Elaborate  provisions  are  made  in 
the  Act  for  the  lodger  franchise,  but  it  this 
decision  hold  good,  it  will  practically  disappear,  as 
persons  will  be  entitled  to  the  occupation  franchise 
who  are  not  qualified  as  lodgers,  by  reason  of 
their  rent  not  being  of  the  amount  of  102.  a  year. 
The  Act  of  1867,which  created  the  lodger  franchise, 
clearly  contemplated  that  the  hiring  of  un- 
furnished rooms  would  confer  the  lodger  franchise. 
Again,  in  the  schedule  of  forms  to  the  Act  ot 
1878,  which  are  made  a  part  of  the  Act  by  the  8th 
section,  there  is  a  form  of  lodger  claim  which 
gives  the  address  of  the  landlord  as  being  in  a 
different  house  from  that  in  which  the  lodger 
resides,  and  that  strengthens  the  view  that  a 
man  is  not  the  less  a  lodger  because  his  landlord 
does  not  reside  in  the  same  house.  The  dis- 
tinction between  the  occupier  of  lodgings  and  the 
occupier  of  small  tenements,  such  as  chambers 
in  the  Temple,  is  pointed  out  by  Mr.  Justice 
Montague  Smith,  in  Stamper  v.  The  Overseers 
of  Sunderland  (uhi  sup,),  and  he  also  refers 
to  the  anomaly  of  a  man  being  entitled  to  the 
occupation  franchise  though  he  would  nut  be  en- 
titled to  the  lodger  franchise  if  his  rent  were  less 
than  102.  a  year.  In  an  Irish  case,  Lang  v. 
Edwards  (3  I.  Eep.  0.  L.  155),  a  shop  and  parlour, 
not  structurally  severed  from  the  rest  of  the  house, 
were  held  to  be  lodgings  only.  [Bowen,  J. — Are 
you  not  obliged  to  rely  upon  structural  severance 
to  constitute  a  separate  dwelling,  in  the  view  you 
are  putting  forward  P]  Structural  severance  is 
one  of  the  tests  of  separate  occupation.  The 
reasoning  of  Brett,  J.,  in  Thompson  v.  Ward  {uhi 
sup,)f  is  based  on  exclusive  occupation,  and  not  on 
structural  severance,  and  is  applicable  now.  As 
to  the  second  point,  the  revising  barrister  had  no 
jurisdiction  to  order  a  transfer  to  the  lodger  list, 
he  can  only  do  so  by  41  &  42  Yiot.  a  26, 
sub-sect.  28,  (a)  where  the  claim  was,  in  his 
opinion,  insufficient  in  law  to  constitute  a  qualifi- 
cation of  the  nature  or  description  claimed ;  but 
here  he  found  that  the  qualification  claimed  was 
sufficient. 

B.  8.  Wright,  for  the  respondent. — The  Act  of 
1878  was  passed  to  meet  such  a  case  as  the 
present,  and  it  made  separate  occupation  of  a 
dwelling-room  sufficient  to  confer  the  occupation 
franchise.  It  is  probable  tihat  the  two  franchises 
do  overlap ;  but  m  all  oases  where  there  is  joint 
occupation  of  a  room  the  lodger  franchise  will  be 

(a)  4,1  &  42  Yiot.  o.  26,  sub-seot.  28.  Where  th 
matter  stated  in  a  list  or  claim,  or  proved  to  the  revising 
barrister  in  relation  to  any  alleged  ri^^ht  to  be  on  any 
liet,  is,  in  the  judgment  of  the  revisixijg  barrister,  in- 
Bnmcient  In  law  to  oonstitnte  a  qnalificationof  thenatnre 
or  description  stated  or  claimed,  but  enfficient  in  law  to 
oonetitnte  a  qualification  of  some  other  nature  or  descrip- 
tion, the  revising  barrister,  if  the  name  is  entered  in  a 
list  for  which  such  true  qualification  in  law  ia  appro- 
priate, shall  correct  such  entiy  by  inserting  such  qualifi- 
cation accordingly ;  and  in  any  other  case  snail  insert  the 
name  with  such  qualification  in  the  appropriate  list,  and 
shall  expunge  it  from  the  other  list,  if  any,  in  which  it  is 
entered. 
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applicable.  Secondly,  tho  only  object  of  tho  Act 
is  that  the  name  shall  not  appear  on  two  lists, 
and  all  that  the  revising  barrister  has  done  is  to 
put  the  186  names  with  that  of  the  respondent  in 
the  lodger  list  provisionally. 

Charles,  Q.O.  in  reply. — There  can  be  no  pro- 
visional making  up  of  the  list :  it  must  be  done 
finally  by  the  revising  barrister,  subject  to  the 
decision  of  the  court.    He  cited 

Jones  Y.  Marshall,  1  Hop.  A  C.  788. 

Denman,  J. — If  there  had  bean  any'  substantial 
difference  between  these  cases  we  should  have 
thought  it  right  to  take  time  to  consider  our  judg- 
ment; but,  as  we  think  that  practically  the  same 
point  is  raised  in  all  of  them,  and  as  there  is  no 
ground  for  thinking  that  there  is  any  real  reason 
for  sending  any  of  them  back  for  further  facts  to 
be  found,  as  at  one  time  seemed  desirable,  we  pro- 
ceed to  give  judgment.  The  question  intended  to 
be  raised  in  all  of  these  cases  is,  whether,  having 
regard  to  sect.  5  of  41  &  42  Yict.  c.  26,  the  claimants 
are  or  not  entitled  to  the  franchise,  as  inhabitant 
householders,  by  reason  of  their  exclusive  occupa- 
tion of  rooms  in  a  dwelling-house,  subject  only  to 
a  general  control  on  the  part  of  the  land- 
lord, who  in  some  of  the  cases  resided  on 
the  premises,  and  in  others  elsewhere.  In 
the  first  case  argued  before  us,  that  of  Bradley 
V.  BayUs,  the  claimant  occupied  as  his  resi- 
dence one  unfurnished  room,  in  which  he  re- 
sided with  his  wife  and  family,  having  furnished 
it  himself.  The  room  was  taken  at  a  weekly  rent 
from  the  tenant  of  the  entire  house.  Subject  to 
this  occupation,  and  subject  to  his  right  of  access 
to  the  outer  door,  that  is  to  sav,  his  absolute 
right  to  go  out  and  come  in  when  and  as  he 
pleased,  the  renter  of  tho  entire  house,  who  re- 
sided on  the  premises,  exercised  a  general  control 
over  the  whole  house,  though  he  rendered  no 
service  either  by  himself  or  his  servants  to  the 
claimant.  The  question  at  once  arises  as  to  the 
meaning  of  "  general  control ; "  and  I  take  it 
that  it  amounts  to  this,  that,  subject  to  the 
tenant's  exclusive  occupation  of  his  room,  the 
landlord  might  go  over  the  whole  of  the  house. 
He  might,  for  instance,  mend  and  paint  the  stair- 
case, and  do  all  internal  repairs,  and  do  all  such 
things  as  are  not  inconsistent  with  the  general  ex- 
clusive occupation  of  the  tenant  of  his  rooms.  I 
do  not  think  there  are  any  facts  here  which  could 
exclude  the  tenant  from  saying  that  he  occupied 
these  rooms  to  the  exclusion  of  his  landlord,  and 
certainly  none  were  suggested.  If  they  had  been 
we  should  have  sent  the  case  back  for  a  further 
finding  as  to  the  facts.  In  the  next  case,  of 
Morfee  v.  Novis,  the  facts  are  much  more  fully 
stated.  The  claimant  there  had  taken  two  rooms 
unfurnished ;  he  furnished  them  himself,  using 
one  as  a  bedroom  and  the  other  as  a  sitting-room, 
and  in  the  latter  his  wife  did  the  cookiug  they 
required.  Both  he  and  his  landlord  who  occupied 
and  lived  in  the  remainder  of  the  house,  had  a 
key  of  the  outer  door.  They  used  in  common  a 
washhouse  connected  with  the  house,  and  tho 
landlord  rendered  no  service  whatever  to  the 
tenant.  If  the  occupation  of  these  rooms  consti- 
tuted him  the  occupier  of  a  dwelling-house,  he  was 
in  all  other  respects  entitled  to  be  placed  upon  the 
occupiers'  list.  In  the  last  case,  Kirby  v.  Biffen, 
the  same  point  was  raised  on  nearly  the  same 
St  ate  of  facts,  except  that  here  the  landlord  did 


not  reside  upon  tho  premises.  One  argument  was 
used  as  regards  this  latter  point,  which  I  may 
here  allude  to.  It  was  contended  that,  as  form 
H.,  No.  2,  in  the  schedule  to  the  Act  of  1878,  which 
is  the  form  of  a  lodger  claim,  contuns  the  name 
of  a  landlord  who  resides  in  a  different  street  from 
the  lodger,  therefore  thn  Legislature  contemplated 
the  cases  of  lodgers  whose  landlords  did  not  reside 
upon  the  premises.  It  may  be  so,  but  we  cannot 
agree  that  the  franchise  was  intended  to  depend 
upon  the  fact  of  the  landlord  residing  in  the  same 
house  as  the  tenant  or  elsewhere.  It  would  be  too 
far  fetched  a  conclusion  to  derive  from  a  schedule 
to  an  Act,  when  there  is  nothing  in  the  Act  itself 
to  warrant  it.  The  sole  question  is  whether  the 
claimants  come  within  the  5th  section  of  the  Act 
of  1878.  It  was  argued  by  Mr.  Charles  that  they 
do  not,  because  the  title  of  the  Act  shows  that  it 
was  directed  to  the  amendment  of  the  law  of  re- 
gistration only ;  but  it  does  not  exclusively  relate 
to  registration,  as  the  title  itself  shows,  for  it 
speaks  of  alteration  of  "  rights  of  voting."  Bat 
in  my  opinion  in  these  cases  there  have  been  no 
alteration  of  the  rights  of  voting ;  the  5th  section 
was  not  meant  to  be,  and  is  not,  an  enlarging 
section,  but  it  was  passed  with  the  view  of  putting 
an  end  to  the  doubts  which  had  been  raised  owing 
to  the  construction  which  had  been  placed  upon 
the  previous  Acts.  Tho  language  of  the  section 
is,  "  in  and  for  the  purposes  of  the  Bepresentation 
of  the  People  Act  1867  the  term  dweUing-honse 
shall  include  any  part  of  a  house  where  that  part 
is  separately  occupied  as  a  dwelling,"  and  the  only 
argument  which  could  be  urged  with  any  hope  of 
success  was,  as  Mr.  Charles  admitted,  that 
structural  severance  was  necessary.  Now  what 
is  the  history  of  the  previous  legislation?  By 
30  &  31  Yict.  c.  102,  s.  61,  a  dwelling-house  ia 
defined  as  "any  part  of  a  house  occupied  as  a 
separate  dwelling. '  These  words  have  received 
a  judicial  construction  in  Thompson  v.  Ward  (uhi 
sup.),  Ellis  V.  Burch  (ubi  sup.),  and  Boon  v. 
Howard  (ubi  sup.).  In  the  last  case  Keating,  J. 
delivered  a  judgment  in  which  I  concurred,  hold- 
ing that  the  occupation  of  premises  similar  to 
these  constituted  the  occupation  of  a  dwelling- 
house,  and  conferred  the  franchise.  Brett  and 
Honyman,  JJ.  thought  not,  because  there  was  no 
separate  rating.  In  Thompson  v.  Ward  and  Ellis 
V.  Burch,  Brett,  J.  also  held  that  the  occupation 
franchise  was  not  conferred  because  there  was 
joint  occupation  of  other  parts  of  tho  house  with 
other  persons.  Now,  considering  these  decisioDS, 
I  can  have  no  doubt  that  the  intention  of  the 
Legislature  in  passing  the  Act  of  1878  was,  not  to 
extend  the  franchise,  but  to  declare  that  the  mean- 
ing of  "  dwelling-house  "  in  the  Act  of  1867  vas 
such  as  Keating,  J.  and  myself  had  considered  it  to 
be.  The  intention  is  not  that  there  need  be  anexclo- 
sive  occupation  of  every  part  of  a  house,  to  the 
exclusion  of  every  other  person,  but  that  the  exclu- 
sive occupation  of  a  part  is  sufficient.  There  may 
be  joint  occupation  of  a  staircase,  hall,  or  wash- 
house,  &o. ;  but  if  there  is  exclusive  occupation  of 
a  dwelling-room  the  franchise  is  conferred.  Evea 
if  the  first  part  of  sect.  5  had  left  this  doubtfal, 
the  following  paragraph  made  it  quite  clear;  the 
part  of  the  house  shall  not  be  deemed  to  be  occu- 
pied otherwise  than  as  separately  by  reason  only 
that  the  occupier  is  entitled  to  the  joint  use  A 
some  other  part.  These  words  seem  to  me  to  stop 
J  every  gap,  and  it  is  impossible  to  say  that  the  old 
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decisions  are  now  germane  to  the  matter.  The 
case  now  turns  on  the  now  enactment  alone,  and 
on  that  I  have  no  doubt.  With  regard  to  the 
second  difficulty  suggested  in  Kirhy  v.  Biffen^  the 
inclination  of  my  opinion  is  that  we  might  have 
been  able  to  overrule  the  objection  ;  bat  it  is  not 
necessary  for  me  to  express  an  opinion  upon  it, 
and  I  do  not  do  so.  It  may  be  better  if,  for  the 
future,  revising  barristers  avoid  the  objection 
which  was  brought  against  the  course  adopted 
in  the  present  case. 

BowBN,  J. — I  am  of  the  same  opinion.  I  agree 
with  the  judp^ment  delivered  by  my  brother 
Denman,  and  do  not  desire  to  add  anything  to 
what  he  has  said  on  the  first  point.  With  regard 
to  the  jurisdiction  of  the  revising  barrister  to  put 
in  the  lodger  list  names  which  he  has  not  struck 
off  the  occupiers'  list,  I  entertain  more  doubt; 
but  it  is  not  necessary  to  decide  that  point,  taking 
the  view  we  do  as  to  the  first  point. 

Leave  to  appeal  was  refused,  but  subsequently 
granted  ;  and  accordingly  the  cases  came  on  to  be 
heard  before  the  Court  of  Appeal. 

Bee.  15.— Bradley  v,  Baylis. — Sir  F.  HerscheU, 
S.G.  (G.  M,  Freeman  with  him)  for  the  respon- 
dent; Bompas,  Q.O.  {Torr  with  him)  for  the 
appellant. 

MoBFEB  V.  Novis. — No  one  appeared  fop  the 
respondent ;  Bvron  for  the  appellant. 

KiRBY  V.  BippEN.— Sir  JB".  Oiffard,  Q.C.  {Kings- 
ford  with  him)  for  the  appellant;  Bompae,  Q.C. 
(B.  8.  Wright  with  him)  for  the  respondent. 

The  arguments  used  in  the  court  below  were 
repeated. 

Our,  adv,  vuU, 

Dec.  21.  —  Jessbl,  M.B.  —  These  are  three 
appeals  from  the  decision  of  a  Divisional  Court 
affirming  the  right  of  the  three  claimants  to  be 
pnc  in  the  householder  list  of  voters  for  a  borough  ; 
they  raise  important  questions  as  to  the  construc- 
tion of  certain  Acts  of  Parliament,  and  also  the 
vexed  question  as  to  what  constitutes  a  lodger. 
In  order  to  make  myself  understood  I  shall  have 
to  refer  to  the  history  of  the  legislation  on  this 
matter.  Up  to  the  time  of  30  &  31  Vict.  c.  102, 
there  was  no  household  franchise,  except  at  a 
value  of  101.,  and  there  was  no  lodger  franchise  at 
all.  The  effect  of  that  Act  was  to  confer  a  simple 
household  franchise  irrespective  of  value,  and  also 
a  lodger  franchise.  [His  Lordship  here  read 
sects.  3  and  4  of  the  Act.]  It  is  to  be  observed 
that  neither  of  these  sections  gives  any  definition 
to  show  what  an  *'  inhabitant  occupier,  as  tenant," 
means,  nor  what  a  "  lodger  "  means  ;  but  when  we 
look  at  the  conditions  which  the  "  inhabitant 
occupier  "  had  to  fulfil,  it  is  clear  that,  whatever 
his  occupation  was,  it  was  to  be  a  rateable  occupa* 
tion ;  and  as  the  law  then  stood,  that  would  not 
include  a  lodger.  Therefore,  whatever  the  "  in* 
habitant  occupier,  as  tenant,"  was,  he  was  not  a 
lodger,  and  whatever  the  lodger  was,  he  was  not 
an  *'  inhabitant  occupier,  as  tenant."  Tlio  next 
section  to  be  looked  at  is  the  7th.  [His  Lordship 
read  the  section.]  Now  the  words  of  this  section 
seem  to  point  to  the  case  of  something  that  could 
be  rateable,  though  not  separately  rated.  It  is 
possible  that  the  framers  of  that  section  intended 
only  to  deal  with  the  case  of  premises  not  being 
separately  rated,  and  that  they  were  aware  that 
there  could  be  some  kinds  of  apartments   in  a 


house  that  were  capable  of  being  separately  rated. 
There  is  only  one  other  section  to  which  I  need 
refer,  and  that  is  the  61st,  which  contains  the  de- 
finition of  a  "  dwelling  house,"  and  which  says 
"dwelling-house    shall   include    any   part    of    a 
house    occupied    as    a    separate    dwelling,    and 
separately  rated  to  the  relief  of  the  poor."    What 
that  means  nobody  knows.    Whenever  you  make 
something    include    something    else    which    it 
does    not,  you    give  rise   to    a    difficulty;    and 
the  question  soon  arose  what    is  the  meaning 
of  "  part  of  a    house    occupied  as    a    separate 
dwelling?  "     One  set  of  judges  thought  it  meant 
any  part  of  a  house,  irrespective  of  the  way  the 
house  was  built ;  another  set  of  judges  thought 
that  it  meant  any  part  of  a  house,  structurally 
separated  from   the  rest  of  the   hoase,  that  is, 
with  a    door    shutting    off    or    separating    that 
part    from    the    rest    of   the    house,    and   then 
separately  rated  to  the  relief  of  the  poor.    Now 
the  result  of  the  "  rate- paying  "  clauses  in  the  Act 
of  1867  was  very  much  to  curtail  the  right  which, 
it  was  thought,  had  been  given  to  householders  to 
vote,  without  reference  to  the  value  of  their  tene- 
ments ;  and,  consequently,  the  law  was  amended 
by  the  Poor  Law  Assessment  Act  1869  (32  &  33 
Vict.  c.  41),  by  the  3rd  section  of  which  ic  is 
enacted  that  the  owner  might  agree  to  pay  the 
rates,  being  paid  a  commission ;  and  then,  by  the 
4th   section,  that    the    vestry  might  order    the 
owner  to  be  rated  instead  of  the  occupier.    Then 
by  the  19th  section :  *'  The  overseers,  in  making 
out  the  poor  rate,  shall,  in  every  case,  whether 
the  rate  is  collected  from  the  owner  or  occupier, 
or  the  owner  is  liable  to  the  payment  of  the  rate 
instead  of  the  occupier,  enter  in  the  occupier's 
column    of     the    rate-book   the    name    of    the 
occupier  of  every  rateable  hereditament,  and  such 
occupier  shall  bo  deemed  to  be  duly  rated  for  any 
qualification  or  franchise  as  aforesaid."     Then  it 
goes  on  to  say,  that  if  by  any  mistake  any  names 
are  omitted,  the  overseers  are  to  be  liable  to  a 
penalty,  "  provided  that  any  occupier  whose  name . 
has  been  omitted    shall,    notwithstanding    such 
omission,  and  that  no  claim  to  be  rated  has  been 
made  by  him,  be  entitled  to  every  qualification  and 
franchise   depending    upon  rating  in  the  same 
manner  as  if  his  name  had  not  been  so  omitted." 
The  meaning,  then,  seems  to  me  to  be,  that  every 
man  who  occupied  a  rateable  hereditament  chould 
be  deemed  to  be  rated,  and  should  be  entitled  to 
vote,  although  he  was  not  in  fact  rated,  and  had 
not  paid  any  rates.    Now  we  come  to  tlie  Parlia- 
mentary  and  Municipal   Eegistration  Act  1878 
(41  &  42  Yict.  c.  26),  which  enacts  in  the  14th 
section  that  the  19th  section  of  the  prior  Act  of 
1869  is  not  to  be  confined  to  the  cases  mentioned 
in  the  3rd  and  4th  sections  of  that  Act,  but  is  to 
be  of  general  application.     So  that  the  result  of 
all  these  Acts  taken  together  is,  that  the  man  is  a 
householder  and  entitled  to  vote  as  a  householder 
who  occupies  a  portion  of  a  dwelling-house,  which 
portion  is  capable  of  being  rated  or  is  rateable, 
whether  he  is  in  fact  rated  or  not,  and  whether 
he  pays  rates  or  not.   Now  I  come  to  the  last  Act, 
that  of  1878,  which  by  the  5th  section  extends  the 
right   of  persons  entitled    to    vote  in  respect  of 
part  of  a  dwelling-house,  and  by  the  6th  section 
deals  with  the  rights  of  lodgers.    I  need  not  read 
the  sections.    It  is  enough  to  say  that  they  show 
that   lodgers  are  still  considered  to  exist    as  a 
separate  class,  and  as  being  entitled  to  the  fran- 
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chise  as  lodgers.     One  part  of  the  5bh  section 
gets  rid  of  the  separate  rating  in  the  definition 
of  a  dwelling-house  in  the  Act  of  1867,  and  another 
part  gets  rid  of  the  decision  of  the  judges  as  to  a 
joint  use  of  other  parts  of  the  house.    But  the 
importance  of  the  section  is  that  it  shows  that  a 
part    of    a    dwelling-house,     not     structurally 
separated,  can  be  capable  of  conferring  the  house- 
hold franchise ;  and  the  question  is,  under  what 
circumstances  a  man  so  occupying  is  entitled  to 
the    franchise  as    a  householder?      It    follows, 
from  what  I  said  before,  that  he   must  occupy 
a  rateable  tenement  ;  and    therefore  there  still 
remains    a    distinction    between    the   household 
and  lodger  franchise,  that  the  householder  must 
occupy    a    rateable    tenement,    and    the   lodger 
need  not,  and  indeed  cannot,  be  rated.    Therefore 
there  still  remains  the  question,  when  does  a  man 
who  occupies  a  rateable  tenement  occupy  it  as  an 
occupying  tenant,  and  when  as  a  lodger  only? 
There  is  probably  no  question  on  which  there  has 
been  a  greater  difference  of  j  udicial  opinion  than  this. 
I  can  only  say  that,  having  considered  all  the  cases 
bearing  on  the  question,  I  find  it  quite  impossible 
to  reconcile  them.     Again,  I  have  been  quite  nn- 
able  to  frame  an  exhaustive  definition  of  the  word 
lodger.     Some  judges  have  tried  to  do  so  and 
have  failed ;  and  I  think  it  is  wiser  and  safer  to 
say  that  the  question  whether  a  man  is  a  lodger 
or  whether  he  is  an  occupying  tenant  must  de- 
pend upon  the  circumstances  of  each  case.    This, 
of  course,  will  give  very  little  help  to  revising 
barristers,  and  I  think,  therefore,  I  ought  to  go 
further  and  say  what  cases,  in  my  opinion,  are 
oases  of  occupying  tenants  and  what  are  cases  of 
lodgers,  premising  that  the  descriptions  are  not 
exhaustive,  and  that  there  may  be  intermediate 
cases  as  to  which  it  would  be  quite  impossible  to 
give   an  opinion  until  the  details  were  known. 
Now,  first  take  the  case  of  a  lodger.    It  seems  to 
me,  as  to  unfurnished  lodgings  (and  1  will  only 
deid  with  unfurnished  lodgings),  that  where  the 
owner  of  a  house  does  not  let  the  whole  of  it,  but 
retains  a  part  for  his  own  residence  and  resides 
there,  and  where  he  does  not  let  the  passages, 
staircase,  &c.,  giving  to  the  inmates  merely  a 
right  of  ingress  and  egress,  and  retains  to  himself 
the  general  control,  by  which  I  do  not  mean  an 
actual  interference,  but  a  right  to  interfere  in  the 
management  of  the  house ;   then  in  such  a  case  I 
consider  that  such  owner  is  the  occupying  tenant, 
and  the  inmate  is  a  lodger.     That  is  one  extreme 
case.    Now  I  take  another  case.    Where  the  land- 
lord lets  the  whole  house  in  separate  apartments, 
and  parts  entirely  with  the  whole  legal  owner- 
ship and  retains  no  control  over  the  house,  then, 
in  my  opinion,  the  inmates  are  occuping  tenants, 
and  are  capable  of  being  rated  as  such.    That  is 
an  extreme  case  on  the  other  side.    There  will,  as 
I  have  said,  be  an  immense  number  of  inter- 
mediate cases,  and  I  will  deal  with  them  as  well 
as  I  can.    Take  such  a  case  as  the  first  of  those 
before  as.    Does  it  make  any  difference  that  the 
inmates  have  latch-keys  to  the  outer  doorP    I 
think  not.    I  think  thev  are  still  lodgers.    Does 
it  make  any  difference  that  the  landlord  does  not 
reside  there  personally,  but  has  resident  servants. 
I  think  not.   I  think  the  inmates  are  still  lodgers. 
Does  it  mako  any  difference  that  the  landlord 
does  or  does  Qot  repair,  or  pays  the  rates  and 
taxes,  or  not  P    I  think  not.    T  think  they  are 
still  lodgers.    On  the  other  hand,  suppose  the 


landlord  to  demise  everything  in  the  house  that 
can  be  demised,  except  the  passages,  staircase,  &c , 
as  to  which  he  gives  the  inmates  the  right  of  in- 
gress and  egress,  but  exercises  no  control  oyer  the 
house,  and  does  not  reside  in  it.  In  this  case  I 
think  the  inmates  are  occupying  tenants,  I  do  not 
think  that  the  fact  that  the  staircase,  Ac,  is  not 
demised,  is  sufficient  by  itself  to  make  them 
lodgers;  and  here  again  I  think  it  makes  no 
difierence  whether  or  not  the  landlord  repairs  or 
pays  rates  and  taxes.  I  have  given  these  illustra- 
tions for  the  purpose  of  aiding  revising  barristers, 
and  those  who  have  to  consider  these  matters,  and 
I  now  come  to  the  cases  before  us.  The  first  is  the 
case  of  Bradley  v.  BaylU,  and  the  terms  of  the 
special  case  are  as  follows.  [His  Lordship  here 
read  the  case.]  In  my  opinion  the  claimant  here 
is  a  lodger.  The  landlord  resides  in  the  house, 
and  has  a  general  control  over  it ;  in  other  words, 
the  claimant  lives  with  him,  and  is,  I  think,  his 
lodger.  Therefore  I  am  of  opinion  that  the  apped 
ought  to  be  allowed.  The  next  case  is  the  case  of 
Morfee  v.  Novis,  [His  Lordship  read  the  case.] 
It  follows  from  what  I  have  said  that  here,  too, 
the  claimant  is  a  lodger;  and  in  my  opinion 
this  appeal  oughc  also  to  be  allowed.  The  last 
case  is  the  case  of  Kirhy  v.  Biffen,  [His  Lord- 
ship read  the  case.]  It  follows  from  what  I 
have  said  that  in  this  case  the  claimant  is  an 
occupying  tenant.  The  landlord  exercises  no 
control  over  the  house,  either  by  himself  or  his 
servants,  neither  he  nor  his  servants  live  there, 
and  he  does  no  service  for  the  tenants.  It  seems 
to  me  that  if  there  can  be  a  case  at  all  in  which 
part  of  a  house  is  "separately  occupied  as  a 
dwelling,"  this  is  that  case.  It  is  true  that  it  was 
admitted  in  argument  that  the  passages  and 
staircase  were  not  demised,  and  that  only  a  right 
of  ingress  and  egress  over  them  was  given  to  ihe 
tenants,  but  such  a  demise  of  the  staircase,  &o., 
is  unknown ;  at  all  events,  it  is  not  the  ubusI  way 
of  letting,  and  I  cannot  suppose  that  the  Legis- 
lature meant  only  to  include  such  an  extreme  case 
as  that.  In  the  last  case,  therefore,  I  am  of 
opinion  that  the  claimant  is  entitled  to  be  pat 
upon  the  householder's  list,  and  that  the  appeal 
must  be  dismissed. 

Baogallat,  L.J. — In  each  of  the  three  appeals 
now  under  our  consideration,  we  have  to  detcormine 
whether  the  claimant  is  qualified  in  respect  of  his 
occupation  of  a  pare  of  a  house  within  a  boroogh 
in  England,  to  vote  for  a  member  to  serve  in 
Parliament  for  that  borough.  I  deem  it  nnneoes- 
sary  to  refer  to  the  facts  detailed  in  the  several 
cases  stated  by  the  revising  barristers,  but  will 
proceed  at  once  to  consider  the  statntory  provi- 
sions which  bear  upon  the  questions  involved. 
Under  the  27th  section  of  the  Keform  Act  of  1832 
(2  Will.  4,  c.  45),  the  borough  franchise  could  be 
acquired  by  the  occupation  as  owner  or  tenant 
(under  certain  conditions  as  to  value  and  rating) 
of"  any  house,  warehouse,  counting-house,  or  other 
building  wiihin  the  borough."  The  question  as 
to  what  constituted  a  house  within  the  meaning 
of  this  Act  became  the  subject  of  numerous 
judicial  decisions,  more  or  less  conflicting,  all 
of  which  were  considered  and  reviewed  in  the 
case  of  Oooh  v.  Humher  (11  0.  B.  N.  S.  31; 
5  L.  T.  Bep.  N.  S.  838),  the  effect  of  the  decisioD 
in  which  was  that,  although  a  room  or  rooms 
in  a  house  might  constitute  a  "house"  so  as 
to  satisfy  the  statute,  it  was  essentia),  in  order  thai 
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the  qualification  should  be  sufficient,  that  there 
should  be  actual  or  structural  severance  of  such 
room  or  rooms  from  the  other  portions  of  the 
house.    Erie,  O.J.  in  the  course  of  his  judgment 
said  :  '*  We  consider  that  the  qualification  fails, 
because  the  subject  of  oooupatien  was  not  a  house, 
bat  only  a  part  of  a  house,  without  any  actual 
seyeranoe  from  the  rest."    But  in  Oooh  v.  Hum- 
her,  as  was  pointed    out    by  Willes,  J.   in  the 
course  of  his  judgment   in    Thompson  v.  Ward 
(L.  Bep.  6  0.  P.  327 ;  24  L.  T.  Rep.  N.  S.  679), 
to  which   I  shall  have   occasion  to  refer    pre- 
sently,   no   certain    rules    were    laid    down   for 
determining  what  amount  of  severance  would  be 
sufficient  to  support  the  qualification.    In  1867 
the  statute  80  &  31  Yict.  c.  102,  was  passed.    Two 
borough  franchises  were  conferred  by  this  statute. 
By  the  3rd  section  the  franchise  was  conferred 
upon  every  man  who  (having  qualified  in  other 
respects,  which  need  not  be   more  particularly 
alluded  to)  should  on  the  last  day  of  July  in  any 
year  be  and  should,  during  the  whole  of  the  pre- 
ceding twelve  months,  have  been,  "  an  inhabitant 
occupier,  as  owner  or  tenant    of   any  dwelling- 
house  within  the  borongh,"  and  should  during  the 
time  of  such  occupation  have  been  rated  as  "  an 
ordinary  occupier,"  in  respect  of  the  premises  bo 
occupied  by  him,  to  all  rates  made  for  the  relief 
of  the  poor,  and  should  have  paid    a    specified 
proportion   of  such   rates ;  and   it  was  further 
provided    that     no     man    should,     under    that 
section,    be  entitled  to  be  registered  as  a  voter 
by  reason  of  his  being  a  joint  occupier  of  any 
dwellinghouse.    By  the  4th  section  of  the  same 
statute  the  borough  franchise  was  in  like  manner 
conferred  upon  every  man   who    "  as  a  lodger 
should  have  occupied  in  the  borough  separately 
and  as  sole  tenant  for  the  twelve  months  pre- 
ceding the  last  day  of  July  in  any  year  the  same 
lodgings,  such  lodgings  being  part  of  one  and 
the  same  dwelling-house."    By  the  6l8t  section  it 
was  enacted  that  the  term  "  dwelling-house,"  as 
used  in  the  Act,  should  include  "any  part  of  a 
house  occupied  as  a  separate  dwelling,  and  sepa- 
rately rated  to  the  relief  of  the  poor."    Now  it 
appears  to  me  dear  that  it  was  the  intention  of 
the  Legislature  to  establish  a  distinction  between 
the  qualifications  necessary  to  confer  the  "  occu- 
pation franchise  "  and  the  **  lodger  franchise,"  as 
the  two  franchises  are  conveniently,  though  per- 
haps not  very  accurately,  described  in  the  margin 
of  the  authorised  editions  of  the  statute.    Nor  is 
there,  in  my  opinion,  any  sufficient  reason  for 
holding,  as  has  been  suggested  in  argument,  that 
the  two  qualification  mifi:ht   overlap;    in  other 
words,  that  the  same  occupation  might  supply 
both  qualifications,  leaving  it  open  to  the  occupier 
to  assert  his  right  to  either  or  both  of  the  fran- 
chises.   It  appears  to  me  unreasonable  to  suppose 
that  it  should  have  been  intended  by  the  Legisla- 
ture that  an  occupation  of  the  same  nature  should 
confer  "  the  lodger  franchise,"  if  the  part  of  the 
house  occupied  were  of  the  clear  annual  value  of 
10^,  and  should  confer  the  "  occupation  franchise" 
if  it  were  of  less  value.    To  acquire  the  "  occupa- 
tion franchise  "  by  the  occupation  of  part  of  a 
house,  it  was  essential  that  the  part  of  the  house 
should  be  "  occupied  as  a  separate  dwelling,"  that 
it  should  be  "  separately  rated  to  the  relief  of  the 
poor,"  and  that  the  occupier  should  occupy  "as 
owner  or  tenant ;"  but  there  was  no  condition  as 
to  annual  value.    To  acquire  the  "lodger  fran- 
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chise "  by  the  occupation  of  part  of  a  house,  it 
was  essential  that  the  part  or  the  house  should 
be  "occupied  as  a  lodging,"  that  it  should 
be  of  a  clear  yearly  value  of  lOZ.,  that  the  occupier 
should  occupy  "as  lodger,"  and  that  he  should 
occupy  "  separately  and  as  sole  tenant ;"  but  there 
was  no  condition  as  to  the  part  of  the  house  so 
occupied  being  rated.  With  respect  to  the  neces- 
sity of  the  occupier  occupying  "as  owner  or 
tenant,"  it  should  be  borne  in  mind  that  this 
was  required  by  the  Act  of  1832,  and  that  in 
several  cases  the  occupying  lodger  was  not 
recognised  as  a  tenant  within  the  meaning 
of  the  Act,  though  he  was  doubtless  a 
tenant  in  the  ordinary  acceptation  of  the  word ; 
as,  for  instance,  in  Pitta  v.  Smedley  (7  M.  &  Gr. 
33 ;  14  L.  J.  73,  G.  P.),  where  the  claimant  was 
held  not  to  occupy  as  tenant  because  he  had  not 
the  key  of  the  outer  door  and  the  landlord  re- 
sided on  the  premises ;  and  in  Wanaey  v.  Perkins 
(7  M.  &  G.  161 ;  14  L.  J.  76,  0.  P.),  where  he  was 
held  to  be  a  lodger  and  not  a  tenant  within  the 
meaning  of  the  Act,  because  the  landlord  re- 
mained in  possession  of  the  rest  of  the  house.  On 
the  other  hand,  in  Score  v.  Huggett  (7  M.  &  G. 
96 ;  14  L.  J.  74,  G.  P.)  the  claimant  was  held  quali- 
fied as  a  tenant  because  he  had  the  key  of  the 
outer  door.  It  must  also  be  borne  in  mind  that 
the  Act  of  1867,  though  it  for  the  first  time  in- 
troduced the  "  lodger  franchise,"  did  not  contain 
any  definition  either  of  the  word  "  lodger  "  or  of 
the  word  "  lodgings."  It,  however,  recognised 
the  lodger  as  a  tenant,  for  it  required,  as  I  have 
mentioned,  that  he  should  occupy  as  the  sole 
tenant  of  the  lodgings.  Having  regard  to  these 
several  considerations,  I  am  of  opinion  that  the 
Legislature  used  the  words  "  lodger  "  and  "lodg- 
ings "  in  their  ordinary  accepted  sense,  as  illus- 
trated in  the  several  cases  to  which  I  have  alluded, 
and  in  other  cases  of  a  similar  character,  amongst 
which  I  would  particularly  include  Stamper  v. 
Overseers  of  Sunderland  (L.  Rep.  3  0.  P.  388 ; 
18  L.  T.  Bep.  N.  S.  682) ;  and  I  am  further  of 
opinion  that  sect.  3  of  the  Act  of  1867'  must  be 
treated  as  having  reference  to  an  occupying  tenant 
other  than  a  lodger.  Shortly  after  the  passing  of 
the  Act  of  1867  questions  arose  as  to  the  construc- 
tion to  be  put  upon  the  words  "  part  of  a  house 
occupied  as  a  separate  dwelling."  Several  cases, 
and  notably  those  of  Thompson  v.  Ward  and  Ellis 
V.  Burch  (L.  Bep.  6  G.  P.  327),  were  brought 
under  the  consideration  of  the  Gourt  of  Gommon 
Pleas,  as  the  Gourt  of  Appeal  in  registration 
matters.  The  facts  of  these  cases  can  be  concisely 
stated  as  follows,  and  it  is,  in  my  opinion,  im- 
portant to  bear  them  in  mind.  The  claimant  in 
Thompson  v.  Ward  occupied  one  room  in  a  house 
consisting  of  nine  rooms ;  the  landlord  did  not 
reside  upon  the  premises,  and  the  other  rooms 
were  occupied  by  other  tenants  ;  the  claimant 
had  the  exclusive  use  of  the  room  occupied  by 
him,  and  the  passages,  si'aircase,  and  other  con- 
veniences were  common  to  him  and  all  the  other 
tenants.  There  was  one  outer  or  street  door  to 
the  passage  which  was  never  closed,  and  which 
was  without  bolt  or  lock.  In  Ellis  v.  Burch  the 
claimant  occupied  two  rooms  on  different  floors ; 
the  outer  door  was  fastened  with  an  ordinary  lock 
and  bolt,  and  was  usually  closed  at  night  by  one 
or  other  of  the  tenants  ;  in  other  respects  the 
details  were  substantially  the  same  as  in  Thompson 
V.  Ward.    In  each  oase  the  part  of  the  house  in 
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the  occapation  of  the  claimant  was  separately 
rated  to  the  relief  of  the  poor,  and  the  revisiDg 
harrister  in  each  case  was  of  opinion  that  the 
premises  occupied  by  the  claimant  were  not  a 
"  dwelling-house  **  within  the  meaning  of  the  Act 
of  1867,  and  disallowed  the  claim.  Upon  appeal 
to  the  Court  of  Common  Pleas,  the  judges  were 
equally  divided  in  opinion,  and  the  decisions  of 
the  revisine  barristers  were  consequently  affirmed ; 
the  appeak  were  argued  and  disposed  of  to- 
gether. In  the  course  of  his  judgment,  Willes,  J. 
expressed  the  opinion  that  it  was  not  intended 
by  the  Act  of  1867  that  a  man  should  have  a  vote 
as  the  occupier  of  a  "  dwelling-house "  which 
woidd  not  have  been  a  "  house  "  within  the  mean- 
ing of  the  Act  of  1832;  and,  taking  Oooh  y. 
number  as  his  guide,  he  held  that  by  the  use  of 
the  words  '*a  part  of  a  house  occupied  as  a 
separate  dwellinff,"  the  Legislature  meant  some- 
thing which  could  properly  be  called  a  dwelling- 
house,  and  which  was  structurally,  or  at  least 
practically,  separated  from  the  rest  of  the  dwelling 
of  which  it  formed  part;  and  inasmuch  as  in 
neither  of  the  cases  then  under  appeal  there  was 
any  such  structural  or  practical  severance,  he  was 
of  opinion  that  the  claimants  were  not  entitled  to 
vote.  Brett,  J.  was  of  opinion  that,  notwithstand- 
ing the  exclusive  use  by  each  of  the  claimants  of  a 
part  of  the  house,  the  joint  use  of  them  with  the 
other  tenants  of  the  passages,  staircase,  and 
other  conveniences,  prevented  the  exclusive  use 
of  the  part  being  an  occupation  of  that  part  as  a 
separate  dwelling ;  and  in  this  opinion  Willes,  J. 
apparently  ooncurred,  though  he  rested  his  decision 
upon  the  grounds  already  mentioned.  Bovill,  0.  J. 
and  Keating,  J.  were  of  opinion  that  the  language 
of  the  6lBt  section  was  enacted  for  the  purpose  of 
getting  rid  of  the  difficulties  which  had  arisen  out 
of  the  decisions  in  Cook  v.  Humher  and  Henrette 
v.  Booth  (15  0.  B.  N.  S.  600 ;  33  L.  J.  61,  C  P. ;  9 
L.  T.  Bep.  N.  S.  392),  which  was  supposed  to 
conflict,  but,  in  my  opinion,  did  not  conflict  with 
Oooh  v.  Humher,  and  of  avoiding  for  the  future 
the  determination  of  the  question  in  any  parti- 
oalar  case,  whether  "  a  nart  of  a  house  "  should 
be  treated  as  a  "  house.  It  would  appear  that 
the  words  "  occupied  as  a  separate  dwelling  "  were 
regarded  by  the  learned^  judges  (whose  expressed 
opinions  I  am  now  considering),  as  amounting  to 
no  more  than  requiring  that  the  occupation  as  a 
dwelling  should  be  separate  as  distinguished  from 
joint,  or,  as  intimated  by  Keating,  J.,  as  repeating 
the  provision  at  the  end  of  the  3rd  section,  that  no 
man  should,  under  that  section,  be  entitled  to  be 
registered  as  a  voter  by  reason  of  being  a  joint 
occupier  of  any  dwelling-house.  Where  so  many 
varying  opinions  were  expressed,  it  may,  perhaps, 
be  pemiitted  to  me  to  say  that  I  regard  tne  occu- 
pation in  both  the  two  cases  to  have  been  an 
occupation  as  tenant  of  part  of  a  house  separately 
rated  to  the  poor  rate,  but  not  occupied  as  a 
separate  dwelling,  and  therefore  not  sufficient  to 
confer  the  right  of  voting  upon  the  occupier. 
This  was  apparently  the  view  taken  by  Brett,  J. 
The  case  of  Booth  v.  Howard  (L.  Bep.  9  0.  P.  277) 
came  before  the  Court  of  Common  Pleas  shortly 
after  Thompson  v.  Wa/rd  and  Ellis  v.  Bivrch.  In 
it  the  judges  were  equally  divided  in  opinion  as 
to  the  interpretation  to  be  given  to  the  words 
"  occupied  as  a  separate  dwelling."  Keating  and 
Denman,  JJ.  adopting  the  views  expressed  by 
Bovill,  C.J.  and  Keating,  J.  in  Thompson  v.  Ward 


and  Ellis  v.  Burch,  while  Honyman,  J.  cononrred 
with  Brett,  J.  in  adopting  the  views  expressed  by 
the  latter  in  the  same  cases.    A  question  also 
arose  in  this  case  as  to  the  rating  of  the  premises 
which  were  the  subject  of  occupation ;  and  upon 
this  question  also  the  learned  judices  were  divided 
in  opmion.    In  this  state  of  judicial  opinion,  the 
statute  41  &  42  Yict.  o.  26,  was  passed  in  1878. 
By  the  5th  section  of  that  statute  (sub-sect.  2)  it 
was  enacted  that,  for  the  purposes  of  the  Act  of 
1867,  the  term  ''  dwelling-house  "  should  include 
any  part  of  a  house  where  that  part  is  separately 
occupied  as  a  dwelling ;  and  by  sub-sect.  4,  that 
this  interpretation  of  "dwelling-house "  shotdd  be 
"in  substitution   ^or    the  interpretation  thereof 
contained  in  sect.  61  of  the  Bepresentation  of  the 
People  Act  of  1867,  but  not  so  as  to  affect  any  of 
the  other  provisions  of  the  said  Act  relating  to 
rating;"  and  it  was  also  enacted  (sub-sect.  3) 
that,  for  the  purposes  of  any  of  the  Acts  referred 
to  in  that  section  (amongst  which  was  included 
the  Act  of  1832),  where  an  occupier  was  entitled 
to  the  sole  and  exclusive  use  of  any  part  of  a 
house,  that  part  should  not  be  deemed  to  be  occu« 
pied  otherwine  than  separately,  by  reason  only 
that  the  occupier  was  entitled  to  the  joint  use  of 
some    other    part.    We    have  to   oonsider    the 
effect    of    these   provisions    upon    those    pre- 
viously in  force.    The  same  section,  sub-sect.  2, 
also  contains  a  reference  to  lodgings,  to  which 
it  is  not  necessary  for  me  more  particularly  to 
allude,  than  to  say  that  the  statute  evidently  in- 
tended to  keep  up  the  distinction  between  the 
occupation  franchise  and  the  lodger  franchise.  In 
delivering  judgment  in  the  several  cases  in  respect 
of  which  these  appeals  now  before  us  have  been 
brought,  Denman,  J.  is  reported  to  have  s^d  that 
he  could  not  doubt  that  the  object  of  the  Legis- 
lature in  passing  the  Act  of  1878,  was  not  to  obn- 
for  a  new  franchise  or  enlarge  the  definition  of  a 
"dwelling-house,"  but  to  decide  that   for   the 
future  the  view  taken  by  Keating,  J.  and  himself 
of  the  meaning,  under  the  Act  of  1867,  of  the  word 
"  dwelling-house,"  was  the  view  which  the  Legis- 
lature intended  should  be   adopted,  or,  as   he 
further  expressed    his   meaning,    that   the   ex- 
pression "  separately  occupied  "  was  not  to  imply 
the  occupation  of  eveiything  exclusively,  but  that 
it  was  sufficient  if  that  part  of  the  oooupadon 
which  was  relied  on  as  giving  the  franchise  was 
separately  occupied  as  a  dwellmg,  whatever  joint 
occupation  there  might  be  of  the  staircase^  wash- 
house,  and  other  conveniences ;  and  in  this  view 
so  expressed  by  Denman,  J.,  Bowen,  J.  expressed 
his  concurrence.    Whether   such  views  are   in 
accordance  with  the  true  interpretation  of  the 
statute  is    what   we   have   now    to    determine. 
Omitting  the  reference  to  rating,  the  change  in 
the  language  interpreting  the  term   "dwelling 
house "  is  very  slight,     ifnder  the  Act  of  1867, 
it  is  to  include  "  any  part  of  a  house  occupied  as 
a  separate  dwelling;"  under  that  of  1878,  "anv 
part  of  a  house  separately  occupied  as  a  dwelling. ' 
Is  there  any  difference  in  meaning  between  the 
expressions  "occupied  as  a  separate  dwdling," 
and  "  separately  occupied  as  a  dwelling  P"    If  this 
change    in    the   definition    of    what   the   term 
"  dwelling-house  "  is  to  include  had  been  merely 
intended  to  remove  a  doubt  which  had  arisen 
from  conflicting  judicial  decisions  as  to  a  previous 
definition,  we  should  have  expected  to  find  some 
direct  intimation  in  the  statute  that  such  was  the 
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ntention  of  the  Legislature ;  but  no  such  intima- 
tion is  to  be  found.    Again,  had  there  been  any 
snch  intention,  we  should  hardly  have  found  such 
an  apparent  identity  of   meaning   in    the    two 
definitions.    The  inference  which  I  draw  from 
the    language  of  the  later    statute  is,    that   it 
was    not   the    intention  of   the  Legislature    to 
explain    the   definition  given  in    sect.    61,  but 
to  enlarge  it,  so  as  to  make  it  include  the  mean- 
ing which  the  Chief  Justice  and  Keating,  J.  had 
attributed  to  that  definition  in  Thompson  Y.Ward ; 
and  I  think  that  such  is  its  true  effect,  though  I 
regret  that  the  intention  was  not  expressed  in 
more  clear  language.    Under  the  former  defini- 
tion, the  subject  of  occupation  was  to  be  occupied 
as  a  separate  dwelling ;  in  other  words,  it  was  to 
have  all  the  incidents  of  a  separate  dwelling,  all 
the  necessary  conveniences,  including  access  to 
the  street.    Such  incidents  would  be  wanting  if 
these  conveniences  were  enjoyed  only  in  common 
with  others,  but  if,  under  the  new  definition,  there 
is  a  separate  occupation  of  the  subject-matter  of 
occupation,  that  is  of  the  room  or  rooms  occupied, 
and    such    subject-matter   is    so  occupied  as  a 
dwelling,  the  terms  of  the  definition  are,  as  it 
appears  to  me,  satisfied,  even  though  some  of 
the  incidents  of  a  dwelling  may  be  enjoyed  in 
common  with  others.    And  this  view  of  the  inter- 
pretation of   the  definition  given  in  sub-sect.  2 
of  sect.  5  of  the  Act  of  1878,  is  supported  by  the 
provision   in   sub-sect.  8   of   the   same    section, 
that  where  an  occupier  is  entitled  to  the  sole  and 
exclusive  use  of  any  part  of  a  house,  that  part 
shall  not  be  deemed  to  be  occupied  otherwise  than 
separately,  by  reason  only  that  the  occupier  is 
entitled  to  the  joint  use  of  some  other  part.    To 
this  extent  I  assent  to  the  conclusion  at  which 
Denman  and  Bowen,  JJ.  have  arrived  as  to  the 
practical  effect  of  the  statute  of  1878 ;  and  I  am 
of  opinion  that,  in  each  of  the  three  cases  now 
under  consideration,  there  was  an  occupation  of  a 
part  of  a  house,  and  that  such  part  was  separately 
occupied  as  a  dwelling.    But  we  have  further  to 
determine  the  character  of  the  occupation.     Was 
the  occupation  of  each  claimant  that  of  a  lodger  or 
of  a  tenant,  within  the  true  meaning  of  the  3rd 
section  of  the  Act  of  1867  P    If  his  occupation  was 
as  a  lodger,  then,  for  the  reasons  I  have  already 
assigned,  he  is  not  entitled  to  the  franchise  as  an 
occupying  tenant,  in  which  character  the  several 
claims  have  been  made.      But  how  are  we  to 
determine  whether  an  occupier  is  a  lodger  or  not  P 
In  my  opinion,  each  case  must  depend  upon  its 
particular  circumstances ;  and  it  is  impossible  to 
do  more  than  to  lay  down    general   rules    for 
guidance,  which  must  be  applied  by  those  upon 
whom  the  duty  devolves.    I  can  sugeest  no  better 
rules  than  those  which  the  Master  of  the  Bolls 
mentioned.    Adopting  them,  and  having  regard 
to  the  decisions  to  which  I  have  referred,  and  in 
which  the  distinction  has  been  drawn  between  a 
lodger  and  a  tenant  who  is  not  a  lodger,  I  am  of 
opinion,  thongh  I  cannot  say  that  I  express  a  very 
confident  opinion,  under  circumstances  which  afford 
BO  much  room  for  doubt,  that  the  claimant  in 
each  of  the  first  two  cases  (Bradley  in  one  case 
and  Morfee  in  the  other)  occupied  the  room  or 
rooms,  which  were  in  fact  occupied  by  him  in  the 
character  of  a  lodger,  and  not  in  that  of  a  tenant 
other  than  a  lodger,  and  that  consequently  in 
neither  case  was  the  occupation  franchise  acauired. 
But  as  regards  the  claimant  in  the  thira  case 


{Kirhy  v.  Biffen),  it  appears  to  me  that  his  occu- 
pation is  that  of  an  occupying  tenant  under  sect. 
3.  It  remains,  however,  to  be  considered  whether 
the  part  of  a  house  so  occupied  by  him  was  sepa- 
rately rated  to  the  relief  of  the  poor,  so  as  to 
satisfy  the  condition  to  that  effect  of  the 
statutes.  During  the  argument  on  this  case  I 
felt  considerable  doubt  upon  the  subject.  Such 
doubts  were  to  some  extent  founded  upon  the 
provisions  of  the  7th  section  of  the  Act  of  1867 ; 
out,  upon  turther  consideration  of  that  section, 
and  having  regard  to  the  19th  section  of  the  Poor 
Bate  Assessment  and  Collection  Act  1869  and  the 
14th  section  of  the  already-mentioned  Act  of  1878, 
I  am  of  opinion  that,  so  far  as  the  qualification  of 
the  claimant  to  vote  as  an  occupying  tenant  is 
dependent  upon  the  premises  occupied  by  him 
being  separately  rated  to  the  relief  of  the  poor, 
he  is  entitled  to  the  franchise.  The  combined 
effect  of  the  two  last-mentioned  sections  is,  in  my 
opinion,  to  make  the  provisions  of  previous 
statutes  as  to  rating  practically^  inoperative,  so 
far  as  they  affect  the  qualifioation  necessary  to 
entitle  an  occupying  tenant  to  the  borough 
franchise.  Hie  claimant  need  not  be  actually 
separately  rated.  It  is  sufficient  if  the  landlord  is 
rated ;  but  under  the  statutes  referred  to  he  is  to 
be  connidered  as  if  he  was  separately  rated,  so  far 
as  his  right  to  the  franchise  is  concerned.  I  have 
already  stated  that  he  is,  in  my  opinion,  entitled 
to  the  franchise,  so  far  as  the  nature  and  character 
of  his  occupation  are  concerned;  and  I  am  conse« 
quently  of  opinion  that  his  name  has  been  properly 
plaeed  upon  the  list  of  voters. 

Bbett,    L.J.— The   only    thing   that  I   have 
wondered  at  is,  that  anyone  could  think    these 
statutes  so  clear  that  they  could  come  to  an  un- 
questioned decision  upon  them.    It  seems  to  me 
that  nothing  could  be  more  difficult  or  involved 
than  these  statutes,  and  the  difficulty  arises  from 
Parliament  insisting  upon  saying  that  things  are 
what  they  are  not.    Cavillers  sometimes  say  that 
judges  talk  nonsense ;  if  so,  it  is  because  Parlia- 
ment has  written  nonsense.    The  question  here 
arises  with  regard  to  the  borough  franchise,  and 
is  whether  certain  claimants  are  entitled  to  be  put 
on  the  register  as  householders,  or  whether  they 
are  lodgers.    On  the  one  side  it  was  said  that 
none  of  these  claimants  were  householders  within 
the  meaning  of  the  statute,  and  that  even  if  any 
of  them  were,  they  were  not  rated  or  rateable, 
and  therefore  they  ought  not  to  be  put  on  the 
register.    On  the  other  side  it  was  said  that  they 
were  all  householders,  that  some  of  them  might  be 
lodgers  too,  but  that  they  were  none  the  less 
householders ;  and  that  some  of  these  franchises 
overlapped  one  another.    I  ventured  to  say  at  the 
time  tnat  I  did  not  think  any  borough  franchises 
overlapped,  but  I  was  forgetful  of  a  case  in  which 
the  majority  of  the    oourt  had   held   that    '*a 
house "  under  the  statute  2  Will.  4,  o.  45,  and 
"  a   dwelling-house  "  under   the  statute  30  &  81 
Yiot.  c.  102  did,  as  it  were,  overlap  one  another. 
The  question  arose  in  the  case  of  Townaend  v.  Over' 
eeers  of  8t,  MaruUhone  (L.  Rep.  7  C.  P.  143),  and  I 
remember  at  the  time  dissenting  from  the  view 
taken  by  my  learned  brothers,  and  I  confess  that 
I  am  of  the  same  opinion  still,  not  that  if  the  case 
were  to  come  before  me,  sitting  in  this  court,  I 
should  think  it  right  to  overrule  Uiat  decision  after 
it  has  lasted  so  long ;  but  except  in  that  particular 
case  I  think  it  impossible  to  say  that  any  of  these 
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fmnchiseB  overlap  one  another ;  at  all  events  I  am 
clearly  of  opinion  that  the  franchise  given  to 
lodgers  and  the  franchise  given  to  householders 
are  two  separate  and  distinct  qnalifications.  The 
question  still  remains  which  of  these  claimants 
can  properly  be  said  to  be  householders.  Now, 
first  to  eliminate  cases  which  seem  to  me  not  to 
depend  upon  30  &  31  Yict.  c.  102  at  all,  in  cases 
where  there  is  a  structural  separation — ^as  in  cham- 
bers in  the  Inns  of  Court  or  flats  in  Victoria-street 
— these  had  been  held  to  be  separate  tenements 
or  houses  before  that  statute  was  passed.  Now 
30  &  31  Yict.  c.  102,  s.  3,  gives  the  franchise  to 
any  man  who  has  been  for  the  stipulated  period 
an  inhabitant'Occupier  of  any  owelliug-house. 
Occupier  being  a  word  with  a  legal  signification, 
this  part  of  the  section  imposes  two  conditions, 
viz. :  the  thing  to  be  occupied,  that  is  a  "  dwell- 
ing-house," and  the  mode  of  occupation  as  an 
"  in  habitant- occupier."  Further,  he  mast  be 
rated,  and  must  have  paid  the  rates.  So  that  in 
reality  the  section  imposes  four  conditions,  which 
must  be  fulfilled  by  the  man  who  would  support  his 
claim  to  vote  as  a  householder.  In  the  cases 
before  us  it  seems  to  me  that  both  the  thing  occu- 
pied and  the  mode  of  occupation  must  be  deter- 
mined before  we  come  to  the  question  of  rating, 
for  if  the  thing  occupied  is  a  lodging,  or  the  mode 
of  occupation  has  been  to  occupy  as  a  lodger,  the 
question  of  rating  cannot  arise,  for  a  lodger 
cannot  be  rated  by  any  law  known  to  this  country. 
Under  the  3rd  section  he  must  have  occupied  a 
dwelling-house.  If  Parliament  had  left  the  matter 
there,  it  would  have  been  impossible  for  anybody 
who  understands  the  English  language  to  say  that 
a  man  occupies  a  house  who  occupies  two  rooms 
in  a  house.  But  then  the  61st  section  enacts  that 
"  the  term  dwelling-house  shall  include  any  part 
of  a  house  occupied  as  a  separate  dwelling,  and 
separately  rated  to  the  relief  of  the  poor."    This 

fave  rise  to  the  difficulties  I  have  mentioned,  but 
need  not  now  consider  it,  as  it  is  repealed,  and 
we  have  now  in  sect.  5  of  the  statute  of 
1878  a  definition  which  is  to  replace  it,  that  is, 
that  a  "  '  dwelling-house '  should  include  any  part 
of  a  house  where  that  part  is  separately  occupied 
as  a  dwelling;"  and  then  there  is  this  further 
complication,  that  *'  where  an  occupier  is  entitled 
to  the  sole  and  separate  use  of  any  part  of  a 
house,  that  part  shall  not  be  deemed  to  be  occu- 
pied otherwise  than  separately  by  reason  only 
that  the  occupier  is  entitled  to  the  joint  use  of 
some  other  part."  I  think  it  is  plain  that  the 
last  part  was  put  in  to  meet  the  question  of 
structural  severance ;  but  there  will  still  remain 
the  difficulty  of  determining  whether  the  part  of 
a  house  which  a  claimant  occupies  is  separately 
occupied  as  a  dwelling.  Now,  besides  the  3rd 
section  of  the  Act  of  1867  so  explained,  there  is 
the  4th  section,  which  gives  the  lodger  franchise 
to  a  person  who  "  as  a  lodger  has  occupied  in  the 
same  borough,  separately  and  as  sole  tenant,  for 
twelve  months  preceding  the  last  day  of  July  in 
any  year,  the  same  lodgings,  such  lodgings  being 
part  of  one  and  the  same  dwelling-house."  In 
order,  apparently,  to  make  this  clearer,  the  Act 
of  1878  says  '* '  lodgings  '  shall  include  any  apart- 
ments or  place  of  residence,  whether  furnished  or 
unfurnished,  in  a  dwelling-house."  I  do  not  com- 
prehend how  this  explains  anything  that  has  gone 
before :  we  are  still  left  to  guess  as  to  what  are 
lodgings  and  what  is  a  lodger.    The  fact,  I  think, 


is,  that  there  cannot  be  an  exhaustive  definition 
of  what  will  make  a  man  a  lodger.  The  matter 
was  very  much  considered  in  three  oases,  all  of 
which  are  in  the  7th  Manning  and  Grainier. 
Those  cases  were  made  to  turn  upon  the  owner- 
ship of  the  key  of  the  vuter  door.  In  one  case 
the  owner  of  the  honsb  had  the  key  of  the  outer 
door  and  resided  in  the  house :  Held,  that  a  per- 
son who  occupied  rooms  in  the  house  was  a 
lodger:  (Pitts  v.  Smedley,  7  M.  &  G.  85.) 
In  another  of  those  cases  the  owner  let 
part  of  the  house,  reserving  no  actual  con- 
trol over  it,  and  did  not  Keep  for  himself 
the  key  of  the  outer  door :  held,  that  the  per- 
son occupying  the  part  of  the  house  oooupied 
it  as  a  householder  and  not  as  a  lodger :  {Score  v. 
Huggett,  7  M.  &  G.  95.)  In  the  third  case  the 
owner  had  a  key  of  the  outer  door,  but  the  person 
who  occupied  part  of  the  house  had  a  key  as  well : 
Held,  that  such  person  was  a  lodger:  {Wansey  v. 
Ferhine,  7  M.  &  G.  151.)  Now,  if  you  substitute 
in  those  cases  the  consideration  of  the  owner  of 
the  house  reserving  to  himself  a  control  over  it, 
then  the  cases  will  remain  as  very  good  Kuides. 
If  the  owner  of  a  house  keeps  a  control  over  it 
(which  he  does  if  he  resides  in  it,  or  which  he 
does  if  he  does  not  reside  in  it,  if  he  by  his  ser- 
vants performs  any  duties  in  the  house,  or  under- 
takes control  over  it),  then  any  person  who  occu- 
pies only  a  part  of  the  house  as  his  tenant  may 
rightly  be  said  to  be  a  lodger  with  him.  But  u 
the  owner  of  a  house  leaves  it  entirely,  and  gives 
up  the  occupation  of  it  to  other  people,  and  does 
not  reserve  any  part  of  it  for  his  own  occupation, 
and  keeps  no  control  over  it,  then,  although  these 
persons  occupy  only  part  of  a  house,  they  may,  if 
other  conditions  are  fulfilled,  be  said  to  occupy 
"  a  dwelling-house  "  within  41  &  42  Yict.  c  26. 
If  such  nice  distinctions  read  like  nonsense,  I  can 
only  say,  as  I  said  before,  that  it  is  because  Par- 
liament has  written  nonsense.  Now  suppose  a 
man  lives  in  his  house  and  lets  off  some  of  the 
rooms  to  different  people  who  are  then  his 
lodgers,  and  afterwards  he  lets  off  the  rest  of  the 
house,  and  leaves  it  and  keeps  no  control  over  it 
either  by  himself  or  his  servants,  then  those  per- 
sons instead  of  being  lodgers  become  householders. 
But  suppose  that  during  the  qualifying  year  one 
of  those  persons  leaves,  and  the  owner  oonso- 
qnently  resumes  control  over  that  part  of  the 
house,  by  that  fact  those  people  who  have  been 
householders  become  lodgers  again.  Therefore,  I 
think  it  well  to  say  that  it  will  be  important  for  re- 
vising barristers  to  see  that  during  the  whole  quali- 
fying year  in  these  cases  the  whole  house  has  been 
occupied  by  persons  under  such  conditions  as  make 
them  householders,  and  if  at  any  time  during  the 
qualifying  year  the  owner  has  had  a  control  over 
it,  then  none  of  those  persons  have  been  house- 
holders for  the  qualifying  year.  Now,  in  one  of 
the  cases  before  us  the  wnole  house  has  been  let 
out  in  apartments  during  the  whole  time;  the 
landlord  has  gone  away  and  given  up  all  control. 
Therefore  it  seems  to  me  that  the  persons  occupying 
the  apartments  must  be  held  to  be  inhabitant 
occupiers  within  the  meaning  of  the  statutes.  In 
the  other  two  cases  the  owner  has  a  control  over 
the  house,  and  the  persons  occupying  are  therefore 
lodgers ;  and  inasmuch  as  the  rooms  they  occupy 
are  not  of  sufficient  yearly  value  to  confer  ths 
lodger  franchise,  they  are  not  entitled  to  be  pat 
upon  the  register  at  all.     NoWi  with  regard  to 
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those  persons  whom  we  thus  hold  to  be  house- 
holders, there  arises  the  further  question  of 
rating,  which  is  at  least  as  difficult  as  the  other. 
They  are  to  be  rated ;  they  are  not  rated.  We 
have  to  see  whether  they  are  to  be  deemed  to  be 
rated,  though  they  are  not.  These  persons,  who 
are  held  to  be  occupiers  of  separate  tenements, 
ought  to  be  rated,  because,  by  the  3rd  section  of 
the  Act  of  1867,  unless  they  are  rated  they  cannot 
YOte ;  but  by  the  4th  section  of  32  &  33  Yiot.  c. 
41,  the  vestry  may  order  the  owners  to  be  rated 
instead  of  the  occupiers ;  and  by  the  19th  section, 
"  the  overseers,  in  makmg  out  the  poor  rate,  shall, 
in  every  case,  whether  the  rate  is  collected  from 
the  owner  or  occupier,  or  the  owner  is  liable  to 
the  payment  of  the  rate  instead  of  the  occupier, 
enter  in  the  occupiers'  column  of  the  rate-book  the 
name  of  the  occupier  of  every  rateable  heredita- 
ment, and  such  occupier  shall  be  deemed  to  be 
duly  rated  for  any  qualification  or  franchise  as 
aforesaid."  Moreover,  there  is  a  further  proviso 
to  the  effect  that  the  negligence  of  the  overseers 
in  not  so  entering  the  occupier's  name  is  not  to 
alter  the  right  of  the  occupier  to  the  franchise. 
And  then  the  14th  section  of  41  &  42  Yict.  o.  26 
makes  the  stipulation  in  the  19th  section  of  the 
Act  of  1869  of  general  application.  Therefore  in 
the  case  before  us  it  seems  to  me  to  be  a  cose  in 
which,  if  the  vestry  had  made  the  order,  the 
owner  would  be  a  person  to  be  rated  instead  of 
the  occupier.  That  being  so,  the  occupier  who  is 
not  rated  is  to  be  deemed  to  be  rated.  If  the 
oooupier  is  to  be  deemed  to  be  rated,  then  it  follows 
that  payment  of  the  rate  by  the  landlord  is  the 
payment  by  him  on  behalf  of  the  occupier. 
Therefore,  in  the  case  of  Kirby  v.  Biffen,  where 
we  hold  the  persons  to  be  separate  occupiers  of  a 
separate  dwelling-house,  we  must  hold  that  they 
have  fulfilled  the  condition  of  having  been  rated 
and  having  paid  the  rate,  and  therefore  that  they 
are  entitled  to  be  put  on  the  register. 

Cotton,  L.J. — I  am  of  the  same  opinion,  and, 
were  this  a  case  of  less  general  importance,  I 
should  say  nothing  more;  but,  considering  the 
importance  of  the  case,  I  think  it  necessary  to 
state  as  concisely  as  I  can  the  view  I  entertain. 
The  question  we  have  to  consider  is,  whether  the 
claimants  in  these  appeals  are  entitled  to  the 
franchise  as  householders.  The  Aot  of  1867  gives, 
in  two  sections,  two  different  franchises,  both 
arising  from  the  occupation  of  part  of  a  house, 
viz.,  a  householder's  franchise  and  a  lodger  fran- 
chise, the  lodger  franchise  being  given  to  a  person 
who,  as  a  lodger,  has  occupied,  separately  and  as 
sole  tenant  for  the  twelve  months  preceding  the 
last  day  of  July  in  any  year,  the  same  lodgings, 
snch  lodgings  being  part  of  one  and  the  same 
dwelling-house."  The  3rd  section  of  the  Act  gives 
the  household  franchise  to  "  inhabitant  occupiers, 
as  owners  or  tenants  "  of  a  dwelling-house.  Now 
there  was  a  definition  of  *' dwelling-house "  in 
sect.  61  of  the  Act  of  1867,  which  gave  rise  to  con- 
siderable difficulties,  and  sect.  5  of  the  Act  of  1878 
deals  with  the  definition  of  the  thing  which  is  to 
be  occupied  in  order  to  give  the  household  fran- 
chise. It  gives  a  definition  of  what  may  be  a 
house  for  the  purpose  of  entitling  the  occupier  to 
the  franchise  as  a  householder ;  and  in  order  to 
remove  the  difficulties  as  to  the  necessity  of  some 
structural  severance  in  the  part  of  a  house  which 
is  occupied  by  a  person  who  claims  to  be  a  house- 
holder, it,  in  effect,  provides  that  if  a  man  occu- 


pies part  of  a  house,  even  though  there  is  no 
structural  separation,  he  may  be  entitled  to  the 
household  franchise,  if  he  otherwise  performs  the 
conditions  of  the  statute.     The  first  question  we 
have  to  consider  is,  whether  a  man  who  is  a  lodger, 
and  in  that  character  occupies  part  of  a  house,  can 
claim  the  franchise  as  a  householder,  and  can  say, 
"  Although  I  am  not  entitled  as  a  lodger,  I  am  as 
a  householder."    In  my  opinion  that  cannot  be  the 
fair  construction  of  the  Act  of  Parliament.    If  a 
man  is  a  lodger  he  cannot,  I  think,  come  under 
sect.  3  of  the  Act  of  1867,  and  be  treated  as  a 
householder  in  respect  of  the  same  thing  as  that 
which  he  occupies  as  a  lodger.     Moreover,  it  will 
be  remembered  that,  to  entitle  a  man  to  the  lodger 
franchise,  his  lodgings  must  be  of  a  particular 
value.      Is  it  probable   that    that  which  when 
occupied    as    a    lodging    is    not    of    sufficient 
value  to  give  the   lodger   franchise,    is  yet  to 
be     held     sufficient     to     give     the     franchise 
to   its    occupant   as   a    householder?     I    think 
not.     Further,  there  is,  in  sect.  5  of  the  Act 
of  1878,  a  definition  of  lodgings ;    and  that,  in 
my  opinion,  shows  that  the  lodger  franchise  was 
to  be  oontinued  independently  of  the  householder 
franchise.    My    opinion,  therefore,  is   that  you 
must  construe  sect.  3  of  the  Act  of  1867  as  giving 
the  franchise  to  the  inhabitant   occupier  of    a 
house,  who  occupies  it  otherwise  than  as  a  lodger ; 
and  if  you  find  that  a  man  has,  in  fact,  occupied 
as  a  lodger,  he  must  make  out  that  he  is  entitled 
to  the  franchise  as  a  lodger,  and  he  is  not  entitled 
to  have  it  as  a  householder.    That   being  my 
opinion,  what  we  have  to  consider  in  these  cases 
is  whether  these  several  claimants  are  lodgers  or 
householders  within  the  meaning  of  the  Act.   Now 
what  is  a  lodger  P    Let  me  say  at  once  that  I  do 
not  intend  to  try  and  give  any  exhaustive  defini- 
tion of  the  term.    I  have  had  to  consider  it  several 
times  in  this  court,  and,  in  my  opinion,  there  is 
involved  in  the  term  "  lodger  "  that  the  man  must 
lodge  in  the  house  of  another  man  and  lodge  with 
him.    I  do  not  think  it  is  necessary  that  the 
person  with  whom  he  lodges  should  actually  live 
in  the  house  in  order  to  make  him  a  lodger,  nor  is 
it  necessary  that  he  (the  landlord)  should  have  the 
exclusive  control  over  the  key  of  the  outer  door ; 
but,  in  my  opinion,  some  control  over  the  house 
must  be  exercised  by  the  person  in  whose  house 
a  man  lives  to  make  him  a  lodger.    An  infinite 
variety  of  cases  may  occur,  and  any  attempt  to 
exhaust  them  would  be  futile.    All  we  can  do  is 
to  see  whether,  having  regard  to  the  facts  stated 
in  each  case,  it  can  be  said  that  the  claimant  is  or 
is  not  a  lodger.    In  the  first  two  cases  of  the 
three  now  before  us,  I  think  it  is  very  clear  that 
control  over  the  house  is  retained  by  the  landlord. 
In  one  of  these  two  cases  the  landlord  lives  in  the 
house,  and  occupies  the  whole  of  it,  except  the 
rooms  in  which  the  claimant  lives.    In  this  case, 
then,  I  have  no  doubt  that  the  claimant  is  a 
lodger.    In  the  other  of  these  two  cases  it  is 
found  in  the  case  that  the  landlord  does  exercise 
control  over  the  whole  house,  and  this    being 
80, 1  am  of  opinion  that  in  both  these  cases  the 
claimants  are  lodgers;  they  occupy  parts  of  a  house 
as  lodgers,  and  therefore  they  are  not  entitled  to  be 
put  on  the  register  as  householders.    The  third 
case,  however,  is  different.    It  is  found  in  that 
case  that  the  landlord  does  not  live  in  the  house, 
that  he  has  let  all  the  rooms,  but  that,  in  ac- 
oordance  with  oaBtom,he  has  not  let  the  staircase, 
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bat  has  given  all  the  tenants  a  right  to  use  the 
staircase  in  common.  He  contracts  to  do  all 
painting  and  repairs  and  pay  all  rates  and  taxes, 
and  "  save  as  aforesaid,  he  does  not,  either  by  him- 
self or  his  servants,  retain  the  control  and 
dominion  over  the  house."  Now,  in  my  opinion, 
these  facts  are  not  sufficient  to  enable  him  to  say 
that  he  exercises  such  control  over  the  house  as 
to  make  those  who  live  there  lodgers  in  his  house. 
Therefore,  in  this  case,  I  am  of  opinion  that  the 
claimant  is  entitled  to  claim  the  household  fran- 
chise, so  far  as  his  occupation  is  concerned.  The 
only  difficulty  in  his  way  is  that  he  is  not  rated ; 
Brett,  L.J.  has  ffone  so  fully  into  this  rating 
question  that  I  do  not  propose  to  go  over  the 
ground  again.  It  is  sufficient  for  me  to  say  that 
we  must  deal  with  the  matter  as  if  the  claimant 
in  this  case  had  been  rated,  and  payment  of  rates 
by  the  landlord  is  to  bo  treated  as  payment  by  the 
tenant.  I  am  therefore  of  opinion  that  the 
claimant  in  the  third  appeal  is  entitled  to  be  put 
on  the  register  as  a  householder. 

Ldtdlet,  L.  J. — In  order  to  decide  these  oases 
the  following  statutes  have  to  be  construed  and 
applied,  viz.:  The  Representation  of  the  People 
Act  1867  (30  &  31  Vict,  o,  102),  rs.  3,  4,  7,  61 ; 
Poor  Bate  Assessment  Act  1869  (32  &  33  Yict. 
o.  41),  ss.  3,  4,  19 ;  Parliamentary  and  Municipal 
EegiBtration  Act  1878  (41  &  42  Vict.  c.  26),  ss. 
5, 14.  Of  these  statutes  the  first  and  third  are 
in  pari  materid,  and  relate  to  the  representation 
of  the  people  and  to  the  registration  of  voters. 
The  second  is  a  Poor  Bate  Assessment  Act,  modi- 
fying the  rating  clauses  of  the  first  Act,  but  not 
otherwise  affecting  it.  The  above  enactments  can 
be  best  studied  by  being  divided  into  two  groups, 
as  follows :  Group  1  (qnalification  group).— 30  & 
31  Vict.  c.  102,  ss.  3,  4,  61 ;  41  A  42  Vict.  c.  26, 
B.  6.  Group  2  (rating  group).— 30  &  31  Vict.  c. 
102,  s.  7 ;  32  A  33  Vict.  c.  41,  ss.  3,  19 ;  41  &  42 
Vict.  c.  26,  s.  14.  The  effect  of  the  first  group  of 
sections  is  this :  First,  two  new  classes  of  voters 
are  created,  viz. :  (1)  The  occupier  class,  who  must 
be  rated  to  the  poor,  but  whose  tenement  may  be 
of  any  value ;  (2)  the  lodger  class,  who  need  not, 
and  indeed  cannot,  be  rated,  but  whose  lodging 
must  be  worth  lOZ.  a  year  unfurnished.  A  careful 
study  of  the  Acts  of  1867  and  1878  shows,  I 
think,  conclusively  that  these  two  classes  are 
intended  to  be  kept  distinct ;  but  no  definition  of 
"  occupier "  or  of  "  lodger  "  is  given,  although 
there  is  a  description  of  the  tenement  which  an 
occupier  must  have,  and  of  the  lodging  which  a 
lodger  must  have.  The  tenement  which  an  occu- 
pier must  have  is  described  as  a  '*  dwelling-house" 
(1867,  s.  3),  which  by  the  Act  of  1878,  sect.  6, 
includes  any  part  of  a  honse  where  that  part  is 
separately  occupied  as  a  dwelling.  The  lodging 
which  a  lodger  must  have  is  described  in  the  Act 
of  1867,  sect.  4,  as  a  lodging,  being  part  of  a 
dwelling-house ;  which,  by  the  Act  of  1878,  sect.  5, 
includes  any  apartment  or  place  of  residence,  fur- 
nished or  unfurnished,  in  a  dwelling-house ;  and 
such  lodging  must,  by  the  Act  of  1867,  sect.  4,  be 
occupied  by  the  lodger  separately  and  as  sole 
tenant.  These  descriptions  have  much  in  common. 
They  both  apply  to  persons  who,  in  some  sense, 
are  tenants  ;  tney  both  apply  to  one  or  more  rooms 
in  one  house,  and  they  both  require  separate  occu- 
pation. Moreover,  "lodging"  implies  dwelling, 
BO  that  if  attention  is  only  paid  to  the  room  occu- 
pied, and  to  its  separate  occupation  as  a  dwelling, 


'  no   distinction   can   be   fonnd   between   what  is 
required  to  confer  the  franchise  on  the  occupier  of 
part  of  a  house,  and  what  is  required  to  confer 
the  franchise   on   a    lodger.     Value  makes  the 
difference   in    some    cases,  but   not   in   all;  a 
"  lodging  "  must  be  of  the  clear  yearly  value,  if 
let  unfurnished,  of  101,  or  upwards.    From  this  it 
follows :  1.  Than  one  or  more  rooms  in  a  house, 
separately  occupied  by  the  same  person,  and  of 
the  value  of  lOZ.  unfurnished,  may  confer  either 
the  one  franchise  or  the  other  on  their  oocnpier. 
2.  That  the  same  rooms,  if  not  of  this  value,  can- 
not confer  the  lodger  franchise,  but  may  confer 
the  occupier  franchise.     I  proceed  now  a  st^ 
further.    The  Act  of  1867,  sect.  3,  requires  the 
occupier  to  occupy  "  as  owner  or  tenant ; "  and 
the  same  Act,  sect.  4,  requires  the  lodger   to 
occupy  separately  "  and  as  sole  tenant."    Bat  the 
occupier  must  also  occupy  separately  by  the  Act 
of  1878,  sect.  5 ;  so  that,  as  far  as  separate  occupa- 
tion by  a  tenant  or  lodger  is  concerned,  there  is 
no  di£rerence  between  the  two  classes  of  voters. 
The  foregoing  examination  of  the  sections  now 
under  consideration  leads  to  two  conclusions,  yiz. : 
1.  That  the  two  classes  of  voters  are  contrasted, 
and  are  intended  to  be  kept  distinct ;  and  2,  that 
when  dealing  with  tenants  or  lodgers  occupying 
one  or  more  rooms  of  one  and  the  same  house,  the 
only  difference  to  be  found  between  them  is  the 
difference,  if  any,  between  a  person  occupying  as 
tenant  and  a  person  occupying  as  lodger.    I  pass 
now  to  the  group  of  rating  enactments,  in  order 
to  discover  what  light,  if  any,  they  throw  oo  the 
question.    The  Act  of  1867,  sects.  3  and  61,  re- 
quired the  occupier  to  be  rated  to  the  poor,  and 
his  tenant  to  be  separately  rated ;  and  where  a 
house  was  wholly  let  out  in  apartments  or  lodmigs 
not  separately  rated  when  the  Act  was  passed,  the 
owner  Of  the  house  was  the  person  to  be  rated, 
and  not  the  occupiers  of  the  apartments  or  lodgings 
(see  sect.  7,  and  Stamper  v.  Overaeera  of  Swuder' 
land,  L.  Bep.  3  0.  P.  388).    The  6l8t  section  of  the 
Act  of  1867  is  repealed  by  secU  5  of  the  Act  of  1878, 
and  sect.  7  of  the  Act  of  1867  is  greatly  modified  by 
sects.  3  and  4  of  the  Act  of  1869  (32  &  32  Vict,  c 
41) ;  for  by  sects  3  and  4  of  this  Act,  the  owner  of  a 
house,  let  out  in  apartments  of  certain  specified 
values,  may  become  the  person  liable  to  pay  the 
rates,  which  would  otherwise  be  payable  by  their 
occupiers.  Moreover  by  sect.  19  of  the  same  Act  (as 
modified  by  sect.  14  of  the  Act  of  1876  (41  &  22  Vict, 
c.  26),  whenever  a  rate  is  collected  from  the  owner 
or  occupier,  or  whenever  the  owner  is  liable  to 
the  payment  of  the  rate  instead  of  the  oocnpier, 
the  name  of  the  occupier  is  to  be  entered  in  the 
rate- book,  and  he  is  then  to  be  deemed  to  be  daly 
rated  for  the  purposes  of  the  electoral  franchise, 
and  the  omission  of  his  name  from  the  book  does 
not    disqualify   him.      Whether,    therefore,   the 
occupier  of  a  room  in  a  house  pays  the  rates  of 
the  room,  or  whether  his  landlord  pays  it,  the 
occupier  is,  for  the  purposes  of  the  franchise, 
sufficiently  rated  if  his  name  is  entered  in  the 
book ;   but  his  name  ought  not  to  be  so  entered 
unless  the  room  he  occupies  is  a  rateable  here- 
ditament.    A  mere  lodger,  however,  is  not,  and 
never  was,  rateable  in  respect  of  his  lodgings,  the 
occupation  by  a  lodger  of  a  lodging  not  being 
within  the  Poor  Bate  Acts.     The  groap  of  rating 
sections,  therefore,  point  to  the  distinction  be* 
tween  occupation    as  a  tenant   rendering  him 
liablo  to  be  rated,  and  occupation  as  a  u)dger. 
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Bat  what  this  distinntion  is  cannot  be  gathered 
from  the  langaage  of  the  statutes  themselves. 
The  diRtinctioD,  then,  between  tenants  who  are 
not  lodsrers  and  tenants  who  are  lodgers  must  be 
discovered  from  other  sources  than  the  statutes, 
and   it  is  extremely  difficult  to   draw  the  line 
between  them.     At   the  same    time  the   word 
*'  lodger  "  involves  the  idea  of  lodffing  with  some- 
one else  from  whom  he  hires  his  lodging ;  whilst 
the  word  **  tenant "  does  not  involve,  though  it 
does  not  exclude,  this  idea ;   and  this  difiPerence 
gives    the    clue    to    the   distinction  which    the 
statutes  have  made.    Taking  this  difference  as  a 
guide,  it  appears  to  me  that  where  a  house  is 
wholly  let  out  in  unfurnished  apartments,  sepa- 
rately occupied^  by  tenants,  and   their  landlord 
does  not  reside  in  the  house,  and  has  no  servant 
in  the  house  to  look  after  it  for  him,  the  tenants 
are  rateable  and  are  not  lodgers ;  whilst,  on  the 
other  hand,  where  a  house  is  let  out  in  unfur- 
nished apartments  to  tenants,  and  their  landlord 
resides  in  the  house,  or  has  a  servant  in  it  to  look 
after  it  for  him,  then  it  appears  to  me  that  such 
tenants  are  not  rateable  and  are.  lodgers.     This  is 
the  best  conclusion  I  can  draw  from  the  nume- 
rous decisions  relating  to  this  question  and  from 
the  enactments  to  which  I  have  more  particularly 
referred;   and,  applying  this   test  to  the  three 
cases  before  us,  I  think  the  decision  of  the  court 
below  ought  to  be  affirmed  in  KirWs  case  and 
reversed  in  Bradley*8  case  and  Mor/eea  case. 

Bradley  v.  Baylis  and  Moffes  v.  Novia : 

Decision  reversed, 

Kirby  y.  Biffen :  Deoieion  affirmed. 

Solicitor  for  appellant  Bradley,  B.  0.  Oreen. 

Solicitors  for  respondent  Baylis,  Baylis  and 
Pearee. 

Solicitors  for  appellant  Morfee,  Tamplin,  Taylt/r, 
and  Joseph. 

Solicitor  for  respondent  Novis,  8.  F.  Langham, 
for  F,  A.  Lanaham,  Hastings. 

Solicitors  tor  appellant  ^irby,  Harvey,  Oliver, 
and  Co. 

Solicitor  for  respondent  Biffen,  8.  Price, 


SITTINGS  AT  LINCOLN'S  INN. 

Tuesday,  March  7, 1882. 

(Before  Jessel,  M.B.,  Sir  J.  Hannen,  and 

LiNDLBT,  J.) 

SiAKHABD  V.  The  Yestet  op  St.  Giles,  Cambee- 
well. (a) 

IfijvMeium — Trespass — Jurisdiction — Justice  of  the 
Peace — Metropolis  Management  Acts  Amendmient 
Act  1862  (25  ^26  Vict,  c,  102),  s,  ed—Judieature 
Act  1873,  s,  24,  sub-sect.  7 ;  s.  25,  suh-sect.  8. 

Plaintiff,  the  owner  of  land  within  the  metro- 
politan area,  through  which  there  ran  a  waJter- 
course,  which  he  said  was  a  private  drain,  hut 
which  the  vestry  of  the  parish  said  was  a  public 
sewer,  took  up  part  of  the  watercourse  ;  where- 
upon  the  vestry  summoned  him  before  a  police 
magistrate  under  the  Metropolis  Management  Acts 
Amendment  Act  1862,  and  recovered  penalties. 
The  plaintiff  refusing  to  restore  the  watercourse, 
the  vestry  gone  notice  of  their  intention  to  enter 
and  reinstate  the  sewer,  biU  instead  of  acting  upon 
this  notice,  they  issued  another  sumnums  under 
the  same  statute. 

(a)  Beported  by  E.  S.  Boche,  Esq.,  Birrlster-at-Lnw. 


The  plaintiff,  in  an  action  in  the  Ohancei'y  Division 
against  the  vestry,  stating  the  above  facta,  but  not 
alleging  that  the  vestry  were  intending  to  enter 
his  land,  claimed  an  injunction  to  restrain  the 
vestry  from  entering. 

Held,  tluit,  as  the  intention  of  the  defendants  to 
enter  was  neither  sufficiently  alleged  nor  suf- 
ficiently proved,  the  claim  for  an  injunction  to 
restrain  the  entry  failed. 

The  plaintiff  further  claimed  an  injunction  to 
restrain  the  vestry  from  taking  proceedings 
against  him  in  the  police  court. 

Held  that,  whilst  a  court  having  before  it  a  case 
within  its  own  jurisdiction  involving  a  question 
which  may  he  decided  by  magistrates,  will  grant 
an  injunction  raiher  tluin  issue  a  prohibition, 
yet  where  the  Legislature  has  pointed  out  a 
proceeding  before  magistrates  as  the  appropriate 
remedy,  it  wUl  not,  generally,  interfere  by  injunc' 
iion. 

Hedley  v.  Bates  (42  L,  T.  Rep,  N,  8.  40;  L,  Bep. 
13  Oh,  Div,  498)  explained. 

This  was  an  appeal  from  a  decision  of  Bacon, 
V.C. 

In  Sept.  1875  the  plaintiff,  William  Thomas 
Stannard,  purchased  of  the  British  Land  Com- 
pany lots  492  to  496  on  the  Dulwich  estate,  on 
which  houses  were  afterwards  built,  fronting  on 
to  a  road  called  Overhill-road,  and  in  the  early 

Eart  of  1876  the  company  came  on  the  land,  and 
bid  down  a  drain  to  the  plot  No.  491,  at  the  east 
end  of  the  plaintiff's  land,  which  drain  they 
carried  through  the  whole  of  the  plaintiff's  plots. 
This  was  done  by  the  company  with  the  permission 
of  the  vestry  of  St.  Giles,  Camberwell,  granted  in 
1869,  and  approved  by  the  Board  of  Works. 

The  plaintiff  at  first  supposed  that  the  company 
were  acting  under  a  covenant  in  the  purchase 
deed,  which  was  for  the  time  out  on  mortgage,  for 
balance  of  the  purchase  money ;  but  having  paid 
off  the  mort  gage,  and  obtained  possession  of  the 
deed,  he  found  it  contained  no  mention  of  any  right 
of  way,  watercourse,  or  easement,  though  one  of 
the  conditions  of  sale  was  that  each  lob  was  sold 
subject  to  such  rights  of  way,  watercourses,  and 
other  easements,  if  any,  as  might  affect  the 
same  in  the  hands  of  the  vendors. 

Shortly  before  the  10th  Jan.  1877  the  plaintiff 
began  building  a  stable  on  part  of  his  property, 
and  in  so  doing  took  up  part  of  the  drain  or 
sewer.  Thereupon  the  vestry  clerk  wrote  to  the 
plaintiff,  calling  upon  him  to  reinstate  the  sewer, 
and  the  plaintiff  refusing  so  to  do  a  summons  was 
taken  out  by  the  vestry  clerk  under  sect.  69  of 
the  Metropolis  Management  Acts  Amendment  Act 
1862  (25  k  26  Vict.  c.  102),  and  upon  the  sum- 
mons being  heard  by  Mr.  Ellison,  tne  magistrate 
at  the  Lambeth  police  court,  a  penalty  of  IL  and 
6Z.  6tf.  for  costs  was,  after  several  adjournments 
(the  magistrate  having  after  a  time  withdrawn 
the  consent  which  he  had  at  first  given  to  have  a 
case  stated),  ordered,  on  the  21st  June  1877,  to  be 
paid  by  the  plaintiff. 

The  plaintiff  still  refusing  to  reinstate  the  sewer 
the  vestry  caused  another  notice  to  be  served  upon 
him  calling  him  to  restore  the  sewer  on  or  before 
the  3lst  May  1878,  and  giving  him  notice  that,  in 
the  event  of  his  non-complying,  they  would 
reinstate  it  at  his  expense.  This,  however,  the 
vestry  did  not  proceed  to  do ;  but,  the  plaintiff 
sbiil   reFusint;,  they  took  out,  on   the  22nd  July 
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1878,  a  farther  summons,  under  which  the  magis- 
trate, on  the  30th  July  1878,  imposed  penalties 
amounting  to  127.  5«.  The  plaintiff  gave  notice 
of  his  intention  to  appeal  to  the  quarter  sessions, 
whioh  appeal  he  did  not  prosecute. 

Notice  of  intention  to  commence  the  present 
action  was  given  on  the  17th  Oct.  1878. 

On  the  24th  Oct.  1878  the  yestry  gave  the 
plaintiff  a  further  notice  that,  if  he  did  not  restore 
the  drain,  they  would  go  before  the  magistrate 
and  ask  for  further  penalties ;  and,  on  the  10th, 
Nov.  following,  the  writ  in  this  action  was  issued 
against  the  British  Land  Company  and  the  Yestry 
of  St.  Giles,  Camberwell.  The  statement  claimed 
an  injunction  to  restrain  the  veptry  from  restoring, 
repairing,  or  reinstating  the  drain,  and  from 
entering  on  the  plaintiff's  land  for  that  purpose  ; 
also  for  an  injunction  to  restrain  the  vestry  from 
taking  or  continning  any  proceedings  against  the 
plaintiff  in  the  Lambeth  or  any  other  police 
court,  respecting  the  drain. 

By  notice  dated  the  15th  May  1879,  the  action 
was  discontinued  agrainst  the  defendants,  the  Land 
Company. 

On  the  24th  Oct.  1879  the  defendants,  the 
vestry,  delivered  an  amended  statement  of  de- 
fence, in  which  they  said  they  had  acted  solely  in 
the  bond  fide  exercise  of  powers  vested  in  them  as  a 
sanitary  authority,  and  solely  on  the  faith  of  the 
defendant  company  having  handed  over  the  drain 
to  them,  and  without  any  knowledge  or  any 
agreement  between  the  plaintiff  and  the  com- 
pany. They  also  submitted  that  the  plaintiff's 
remedy,  if  any,  was  upon  the  applications  made 
to  the  magistrate  to  have  obtained  a  decision  upon 
H  special  case  to  one  of  the  Superior  Courts  at 
Westminster,  or  by  appeal  to  the  quarter  sessions, 
and  that  the  plaintiff  had  no  remedy  by  action  in 
the  Chancery  Division.  They  also  pleaded  laches 
and  acquiescence. 

Issue  was  finally  joined  in  the  action  on  the 
17th  Feb.  1881,  and  the  hearing  before  the  Vice- 
chancellor  took  place  on  the  23rd  and  24th  Feb. 

Horton  Smiih,  Q.C.  and  W.  W.  Oooper  for  the 
plaintiff. 

Hemming,  Q.C.  and  Everitt  for  the  defendants. 

Bacon,  V.C.— What  I  am  called  on  to  deal 
with  in  this  case  is,  in  its  essence  and  sub- 
stance, a  mere  action  of  trespass.  That  is  in 
essence  and  substance  the  question  I  have  to 
decide.  I  am  of  opinion  there  is  not  a  particle  of 
evidence  nor  the  slightest  reason  throughout  the 
whole  of  the  narrative  laid  before  me  to  induce 
me  to  believe  that  the  defendants,  the  vestry, 
have  done  anything  of  which  the  plaintiff  has  any 
legal  right  to  complain.  More  than  that,  I  think 
they  have  done  nothing  of  which  he  has  any  right 
to  complain,  putting  altogether  aside  the  law  on 
the  point,  for  the  evidence  is  clear  and  distinct 
that  after  he  became  equitable  owner  of  the  land 
by  virtue  of  the  contract  of  September,  he  went 
to  the  surveyor  of  his  vendors  and  pointed  out  to 
him  the  necessity  there  was  for  drainage,  and  that 
if  he  had  no  drain  he  would  be  nnable  to  carry 
off  the  necessary  sewage  from  the  houses,  and 
that  damage  would  as  a  matter  of  course  ensue. 
He  went  to  the  surveyor,  and  he  so  moved  the 
surveyor  that  the  surveyor  made  a  representation 
to  the  vendors,  and  they  said  it  was  very  reason- 
able and  right  he  should  have  the  means  of 
draining  hia  land,  and  thereupon  they,  with  the 


knowledge  no  doubt  of  the  vestry,  and  without 
any  interference  or  objection  on  their  part,  at 
their  own  expense  (it  cost,  I  believe,  some '2nOM, 
made  for  the  plaintiff  the  watercourse — I  do  not 
call  it  either  a  drain  or  a  sewer  for  the  moment— 
which  he  so  earnestlv  desired.     They  made  all 
this  on  the  land  which  was  originally  theirs,  and 
the  plaintiff   stood  by  and  saw  everything  that 
was  done,  and  the  thing  was  so  completed  at  hia 
request.    This  is  uncontradicted  ;  there  is  not  a 
particle  of  evidence  to  contradict  it.    That  being 
so,  let  me  ask  what  has  the  vestry  done  for  wliioh 
an  action  for  damages  will  lie  P    They  have  never 
entered  upon  the  plaintiff's  land,  or  done  anythinji; 
which  could  be  so  construed.    It  has  been  said  that 
the  work  was  done  by  their  contractor.  It  turns  oat 
that  it  was  done  by  a  man — a  contractor — who  on 
some  occasions  had  done  work  for  them;    and 
they  went  to  him  of  their  own  accord,  and  he  con- 
tracted to  do  the  work  for  the  company,  so  that  it 
comes  to  this,  that,  even  supposing  the  defen- 
dants to  have  done  that  which  is  alleged  against 
them,  they  did  it  by  the  request  and  at  the 
instance    and   for    the    benefit  of  the  plaintiff. 
Having  said  that  I  have  disposed  of  the  merits  of 
the  case,  because  I  disregard  a  number  of  other 
points  raised  on  the  part  of  the  plaintiff.    He  has 
talked  a  great  deal  about  the  police  court.    Well, 
we  all  know  that  the  Legislature  has  appointed 
the  police  court  as  a  place  in  which  the  vestry 
may  exercise  its  authority.    The  Act  of  Parlia- 
ment has  described  the  mode  of  bringing  before 
that  court  persona  against  whom  a  vestry  has  any 
complaint  to  make.    The  vestry  did  summon  the 
plaintiff  to  that  oourt  in  respect  of  the  drainage. 
The  plaintiff   went  there.     He  met  the  vestry. 
The  matter  was  investigated,  and  he  was  found 
to  be  in  fault,  and  accordingly  was  convicted  by 
the  magistrate.    He  talked  about  a  special  case, 
which  is  one  of  the  remedies  provided  by  the 
Legislature  by  way  of  appeal,  but  he  does  not 
pursue  it.    He  also  talked  about  other  proceed- 
ings that  he  would  take,  but  he  did  not  take  them, 
and  now,  and  only  now,  he  comes  here  and  asks 
this  court  to  review  the  magistrate's  decision,  and 
to  say  he  was  wrong.    How  can  this  court  do 
that  P     This  court  has  no  power,  and  certainly  no 
inclination,  to  say  that ;  and  what  is  the  reason  he 
suggests  P    Why,  that  the  defendants  had,  at  the 
time,  in  their  possession  a  letter  from  the  Metro- 
politan Board  of  Works,  in  which  the  Board  said 
that  this  watercourse  was  a  drain    and  not  a 
sewer,  and  that  the  Board  had  no  jurisdiction. 
Doubtless  that  .is  right,  because  the  jurisdiction 
of  the  Metropolitan  Board  of  Works  is  over  large 
sewers,  in  which  the  public  is  more  immediately 
interested.      Those  which  relate  to    individuals 
belong  more  properly  to  the  vestry.    But  whether 
it  be  called  a  sewer  or  a  drain,  it  is  one  of  thoae 
things  that  the  vestry  have  the  power  to  superin- 
tend, and  in    some  cases  to  oonstruot.    Above 
all  they  have  the  power  to  prevent  the  drains 
being  made  in  such  a  way  as  to  be  a  nuisance 
and    injurious    to    the     health    of     the    com- 
munity.      But    how   does    that   aid   the   plain- 
tiff's case,  and  how  does  it  affect  the  statement 
that    he    is  dissatisfied    with    the   magistrate's 
decision  P    Is  that  a  ground  for  equitable  inter- 
ference P    I  never  heard  of  suoh  a  thing.    That 
this  sewer   was   made  at  the   instance  of  tiie 
plaintiff  for  his  single  interest  and  for  his  benefit, 
I  entertain  no  kind  of  doubt.    The  Act  of  Farlia- 


MAGISTRATES'  OASES. 


638 


Ct.  op  Afp.] 


Stannard  v.  The  Vestey  or  St.  Giles,  Oambeewell. 


[Ot.  op  App. 


ment  and  the  interpretation  clanse  do  not  farther 
the  plaintiff's  argament  in  the  slightest  degree. 
A  plain  distinction  is  made  between  drains  which 
are  the  property  of  owners  of  tenements  or  land, 
and  others;  and  those  which  communicate  with 
a  sewer  or  cesspool  are  emphatically  called  drains, 
and  the  vestry  has  jurisdiction  over  all  drains 
except  drains  that  are  mentioned  here.  The  sense 
and  meaning  is  obTions,  and  it  is  unnecessary  to 
pursue  the  matter  further.  The  result  is  that 
this  action  must  be  dismissed. 

From  this  decision  the  plaintiff  appealed. 

H.  Davey,  Q.O.  and  Cozens  Hardyt  Q.C.  for 
the  appellant. — ^The  action  was  commenced  on 
the  10th  Nov.  1878.  At  that  time  the  plain- 
tiff was  under  notice  from  the  vestry  dated  in 
the  preceding  May,  that  they  intended  to  enter 
and  reinstate  the  so-called  sewer.  If,  as  we  con- 
tend, this  watercourse  was  not  a  sewer,  but  a 
private  drain,  the  vestry,  in  entering,  would  be 
committing  a  trespass ;  and  hence  become  liable 
to  be  restrained.  The  court  has  jurisdiction  to 
restrain  irregular  proceedings  before  a  magistrate  : 

Hedley  ▼.  Bates,  42,  L.  T.  Bep.  K.  S.  40 ;  L.  Eep. 

13  Oh.  Div.  498 ;  followed  bv 
The  Clreat  Western  Baihocnt  Gompaivy  y.  The  Water* 

ford  ai^  Limerick  Raihocuu  Company,  44  L.  T. 

Bep.  N.  S.  723  j  L.  Bep.  17  Ch.  Div.  403. 

Hemming,  Q.C.  and  Everitt,  Q.O.  for  the  re- 
spondents, were  not  called  upon. 

Jesssl,  M.B. — ^This  is  an  appeal  against  a  de- 
cision of  Bacon,  Y.C.  dismissing  the  action 
with  costs.  The  plaintiff  says  that  he  is  entitled 
to  some  land  through  which  a  drain  runs  which 
is  he  says  a  private  drain  belonging  to  him ;  and 
the  defendants,  the  Vestry  of  St.  Giles',  Camber- 
well,  insist  that  that  drain  is  a  public  sewer. 
The  plaintiff,  in  exercise  of  his  alleged  rights, 
stopped  or  diverted  the  drain,  and  thereupon  the 
defendants  took  proceedings  under  the  statute 
before  a  magistrate,  and  the  magistrate  decided 
that  the  drain  was  a  sewer,  and  convicted  the 
plaintiff.  That  decision  could  have  been  appealed 
against,  but  there  was  no  appeal  against  it.  Then 
alter  that — in  May  1878— the  defendants  gave 
notice  to  the  plaintiff  for  him  to  repair  or 
reinstate  the  dram  before  the  30th  May,  and  they 
gave  him  a  further  notice  that,  in  tde  event  of  his 
not  complying,  they  would  reinstate  it  at  his 
expense  pursuant  to  the  statute.  That,  no  doubt, 
as  I  read  it,  was  a  notice  that  they  would  enter 
upon  his  land;  and  they  could  not  restore 
the  sewer  without  doing  so.  But  they  do  not 
proceed  on  that  notice,  because  on  the  22nd 
of  July  they  took  out  another  summons  before 
the  magistrate,  and  the  plaintiff  attended  before 
the  ma^strate,  where  again  he  raised  the  same 
contention— that  the  drain  was  a  private  drain, 
and  not  a  sewer;  and  the  magistrate  decided 
against  him,  and  inflicted  a  penalty  in  July.  Now, 
that  appears  to  me  to  show  that  whatever  inten- 
tion the  vestry  may  have  had  on  the  17th  May, 
they  had  changed  their  minds  before  the  22nd 
July.  They  took  the  alternative  proceeding.  On 
the  24th  Oct.  1878  they  gave  the  plaintiff  a  further 
notice.  What  is  that  notice  P  That  if  he  does 
not  restore  the  drain  they  will  go  before  the 
magistrate  again,  and  ask  for  penalties ;  again 
pointing  out  that  they  will  adopt  the  same  course 
as  before,  namely,  apply  to  the  magistrate,  and  not 
take  the  law  into  their  own  hands.    That  being 
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the  position  of  matters,  the  plaintiff  issues  his 
writ  on  the  10th  Nov.,  and  he  does  not  allege  in 
his  statement  of  claim  that  the  defendants  either 
threaten  or  intend  to  enter  upon  his  land. 
There  is  no  allegation  that  that  is  a  fact,  and 
I  cannot  conceive  that  such  an  allegation  could 
have  been  truly  made.  I  think  the  defendants 
are  right  when  they  say  that  they  did  not 
intend  to  enter  upon  the  land.  But  what- 
ever the  effect  of  the  notice  of  the  17th  May 
might  have  been,  that  course  of  proceeding  was 
not  one  the  defendants  intended  to  adopt;  and, 
indeed,  the  notice  of  the  24th  Oct.,  in  my  opinion, 
shows  that  clearly.  However,  the  allegation  is 
not  there;  and,  as  I  said  before,  though  the 
notice  of  the  17th  May,  standing  alone  and  without 
any  further  proceedings  or  any  further  explana* 
tion  would  have  been  strong  evidence  of  intention, 
it  does  not  appear  to  me  that  there  is  here  either 
sufficient  allegation  or  sufficient  evidence  of  inten- 
tion on  the  part  of  the  defendants  to  enter  ^ipon 
the  plaintiff's  land,  and  commit  a  trespass.  That 
would  dispose  of  the  case  so  far  as  the 
question  of  trespass  is  concerned;  but  the 
plaintiff  goes  on  to  ask  an  injunction  to 
restrain  the  defendants  from  taking  any  pro- 
ceedings before  the  magistrate.  Now,  as  a 
general  rule,  it  is  quite  plain  you  cannot  do  that. 
Where  the  Legislature  has  pointed  out  a  mode  of 
proceeding  before  a  magistrate,  it  is  not,  as  a 
general  rule,  for  another  court  to  interfere  to 
stop  that  proceeding  by  injunction.  I  refer  to 
that  more  particularly  because  the  case  of  Heoiley 
V.  Bates,  which  I  decided  when  sitting  at  the 
Bolls,  was  cited  as  an  authority  for  the  exercise 
of  such  a  jurisdiction.  In  the  first  place,  as  I 
read  Hedley  v.  Bates,  it  decided  no  such  thing.  In 
that  case  there wasamanifestandadmitted  trespass, 
as  will  be  seen  by  looking  at  the  bottom  of  page 
499  and  at  the  top  of  page  500  of  the  report  in 
the  13th  volume  of  the  Chancery  Division,  and 
then  the  court,  having  to  decide  the  question 
between  the  parties,  went  on  to  say  that  it  was 
convenient  to  decide  the  other  question— >that  is, 
whether  or  not  the  provisions  of  the  Act  of 
Parliament  applied  to  the  case  in  question.  The 
magistrates  there  had  no  jurisdiction  unless  a 
certain  notice  was  given ;  and  the  real  question 
I  had  to  decide  was,  whether  a  valid  notice  had 
been  given  or  could  be  given;  and  then  it  was 
said  that  that  question  must  be  decided  by  the 
magistrates  when  the  case  should  come  before 
them,  which  it  must,  and  the  answer  was,  "  That 
may  be  so ;  but  where  the  whole  matter  is  before 
the  court  in  the  first  instance,  and  the  court  has 
power  to  decide  whether  the  magistrates  had 
jurisdiction,  it  was  much  more  convenient,  instead 
of  granting  prohibition,  to  grant  an  injunction 
between  the  s&me  parties."  But  the  whole  doc- 
trine which  I  laid  down  (as  I  thought  clearly)  in 
Hedley  v.  Bates  was  dependent  on  me  fact  of  the 
court  having  a  case  to  try  within  its  un- 
doubted jurisdiction,  if  I  may  say  so,  over 
and  above  the  question  which  the  magistrates 
could  decide.  I  know  that  another  view  was 
taken  of  Hedley  v.  Bates,  However,  the  point 
came  before  me  again  in  the  case  of  OUhe  Cheat 
Western  Baikoay  OompanyY.  The  Waterford  and 
Limerich  BaUway  Com^OAiy.  It  is  reported  on 
the  appeal,  in  the  17th  volume  of  the  Chancery 
Division.  It  is  not  reported  on  that  point,  though 
it  is  reported  on  other  points.    If  the  report  is 
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looked  at  it  will  be  seen  that  there  were  two 
appeals;   one  appeal  was  against  my  refusal  to 
grant  an  injonction,  and  the  other  appeal  was  in 
the  action  of  prohibition.    The  prohibition  case 
is  fully  reported.    It  was  an  important  case,  and 
the  Appeal  Gonrt  differed  from  me  on  the  con- 
struction of   the  statute.    The  case  as    to  the 
iujuDction  is  simply  reported  by  saying  that  the 
appeal  against  the  refusal  of  the  injunction  is 
refused  with  costs.    In  that  case  I  explained  some- 
what in  the  same  way  that  I  have  to-day  what  the 
meaning  of  Hedhy  y.  Bates  was ;  and  I  refused 
the  injunction  in  that  case,  because  I  said  the 
court  is  not  seised  of  the  case  otherwise.    It  is  a 
mere  case  of  prohibibion,  and  there  is  no  reason 
for  changing  tDe  mode  of  proceeding  from  prohi- 
bition to  injunction  where  you  are  not  compelled 
to  decide  the  question  on  other  grounds  between 
the  same  parties,  and  in  that  case,  having  refused 
the  injunction,  that  refusal  was  af&rmed  by  ijhe 
Court  of  Appeal.    Therefore  we  have  to  consider 
in  this  case  whether  there  is  any  ground  for  the 
court  interfering  independently.    If  there  is  not 
(as  I  said  before  there  is  not)  we  ought  not  to 
interfere  in  the  action  by  granting  an  injunction 
to  prevent  the  vestry  going  before  the  magistrate, 
that  being  the  tribunal  appointed  by  the  Legisla- 
ture to  decide  such  questions.      If  they  do  go 
before  the  magistrate  again,  and  the  magistrate 
should  decide  in  their  favour,  the  plaintiff  may 
appeal.    The  plaintiff  might  have  appealed  before, 
and  I  do  not  know  why  he  did  not.    There  is, 
therefore,  no  ground  for  coming  to  this  court  for 
an  injunction.    If  there  were  you  might  come  for 
an  iniunction  in  every  case  under  the  jurisdiction, 
simply  on  the  ground  that  the  magistrates  have 
decided  wrongly,  if   they  should  decide  against 
parties  such  as  the  plaintiff  in  this  case.  It  appears 
to  me  that  that  would  not  support  the  action  any 
more  than  the  other  considerations  I  have  men- 
tioned.   Therefore  the  appeal  must  be  dismissed. 
Sir  James  Haniien. — ^The  question  in  this  case 
appears  to  be  this,  whether  at  the  time  the  action 
was  brought  there  was  reasonable  ground   for 
apprehension  that  the  vestry  were  about  to  enter 
on  the   plaintiff's    land.    If  there  was    such   a 
reasonable  gronnd  for  apprehension,  we  should  be 
obliged  indirectly  to  determine  whether  or  not  it 
wonld  have  been  a  trespass  to  do  so ;  but  if  there 
was  no  such  reason  to  fear  such  a  thing,  we  are 
not  called  upon  to  say  whether  this  was  a  sewer  or 
a  drain,  on  which  the  question  of  trespass  seems 
to  have  been  assumed  to  depend.    It  appears  to 
me  that,  in  May  1878,  when  the  letter  which  is 
set  out  in  the  statement  of  claim  was  written, 
there  was  at  any  rate  evidence  of  an  intention  on 
the  part  of  the  vestry  to  do  the  work  themselves, 
and  that  of  course  would  have  required  that  they 
should  enter  upon  the  premises,  and  so,  as  has 
been  alleged  by  the  plaintiff,  commit  a  trespass. 
But,  in  fact  they  did  not  do  so — they  did  not  enter 
upon  the  ground,  but  they  took  other  proceedings. 
They  served  a  summons.    Now,  if  the  plaintiff 
had  feared  that  the  vestry  were  about  to  enter 
npon  his  premises,  he  might  if  he  had  liked  then 
have  commenced  this  action,  but  instead  of  doing 
that  he  defended  himself  before  the  magistrate 
unsuccessfully,  and  not  only  once,    but    twice. 
Then,  in  Oct.  1878,  something  like   this   takes 
place :  The  vestry  serve  npon  the  plaintiff  a  notice 
which  says  that,  if  he  does  not  do  what  they 
require,  further  proceedings  will  be  taken  against 


him  for  the  'recovery  of  penalties  for  recurring 
offences  each  day,  saying  nothing  about  an  inten- 
tion to  enter.  We  have  seen  what  his  oondnct 
was.  He  defended  himself  before  the  magifi- 
trates.  There  was  nothing  in  what  had  taken 
place  since  May  to  arouse  the  apprehensions 
which  had  slumbered  all  that  time ;  out  he  then 
takes  these  proceedings,  and  I  must  say  I  agree 
with  that  which  underlies  the  Yice-GhanoeUor's 
judgment,  that  this  is  an  attempt  on  the  part  of 
the  plaintiff,  after  having  failed  before  the  magis- 
trate,  to  get  this  court  to  review  the  decision  of 
the  magistrate,  which  the  plaintiff  had  failed  to 
take  the  proper  steps  to  have  set  right  if  it  was 
wrong.  For  these  reasons  it  appears  to  me  that 
the  decree  of  the  Yioe-Ghancellor  was  right,  and 
this  appeal  should  be  dismissed. 

LiNDLET,  L.J. — I  am  of  the  same  opinion.  I 
have  very  little  to  add  to  what  has  been  said.  In 
point  of  fact,  the  defendants  never  have  trespassed 
upon  the  plaintiff's  land.  The  letter  that  was 
written  in  May  amounted  to  an  expression  of 
intention  that  they  wonld  do  so,  but  they  did  not; 
and  before  the  st-atement  of  claim  was  delivered 
they  altered  their  method  of  procedure.  They 
summoned  the  plaintiff  instead  of  committing  a 
trespass,  which  it  is  said  they  said  in  May  they 
might  commit;  and  they  obviously  did  that 
advisedly,  and  they  having  changed  their  tactics, 
and  there  being  aosolutely  no  evidence  whatever 
of  any  intention  to  commit  a  trespass — ^no  evidenoe 
of  anything  of  the  sort,  and  nothing  except  an 
inference  to  be  drawn  from  the  letter  of  May— we 
are  asked  to  grant  an  injunction.  It  appears  to 
me  that  the  real  object  of  this  is  plain  enough. 
The  real  object  is  to  get  the  court  to  decide  the 
question  whether  this  is  a  drain  or  a  sewer.  We 
have  not  the  materials  here  to  grant  an  injunction. 
Therefore,  in  my  opinion,  the  decision  of  the  Vioe- 
Ghancellor  is  quite  right,  and  it  must  be  affirmed. 

Solicitors  :  for  the  appellant,  Sole,  Turner,  and 
Knight ;  for  the  respondents,  Maraden  and  Son. 


CBOWN  CASES  BESEBTED. 

Beported  by  John  Thokpson,  ^Eaq.,  BarriBter-at-lAw. 


Dec  10  and  21, 1881,  and  March  18, 1882. 
(Before  Lord  GoLfiBn)OE,G.J.,  Dekmak,  J.,  Pollock. 

B.,    MaNISTY,     J.,     HUDDLESTON,    B.,     ELAWKHfS, 

Lopes,  Steficeh,  Mathbw,  Gave,  and  Nobis, 
JJ.) 

Beg.  v.  GomsT,  Gilluh,  aitd  Tullt. 

Prize  fight — lUegality — Spectators  —  Encouraging 
— Aiding  and  ahdting — Evidence, 

B,  and  M.  were  stripped,  and  fought  for  nearly  an 
hour  in  a  ring  of  cord  supported  by  four  blue 
stakes ;  siss  other  persons  were  in  the  ring,  three  in 
each  combatant's  comer.  Bets  were  made  by 
persons  in  the  crowd  of  from  130  to  150  persons 
around  the  ring.  The  prisoners  were  in  ike 
crowd,  but  were  n^t  speaking  or  betting,  or  taking 
any  part  in  the  fight,  or  doing  anything.  Coney 
was  hemmed  in  by  the  crowd,  and  could  not  have 
got  out  if  he  had  wanted,. 

The  three  prisoners  were  charged  upon  an  iniid' 
mentfor  assaults  upon  B.  and  M.,  and  the  chair' 
man  directed  the  jury  "  that  they  were  to  deter' 
mine  whether  or  not  this  was  a  prizefight;  thai 
there  was  no  doubt  that  prize  fi.ghts  were  iUegdl 
jusi  as  much  so  as  that  persons  sh^ovld  go  out  to 
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fight  toith  deadly  weapons,  and  thai  it  was  not 
material  which  party  atrucJc  the  first  blow ;  and 
that  all  persons  who  go  to  a  prizefight  to  see  the 
combatants  strike  each  other,  and  who  are  present 
when  they  do  so,  are  in  point  of  law  guilty  of  an 
assault.  If  they  were  not  casually  passing  by, 
but  stayed  at  the  place,  they  encouraged  it  by  their 
pi-esence,  although  they  did  not  do  or  say  anything" 

The  jury  found  the  three  prisoners  guiUy,  but  added 
that  it  was  in  consequence  of  the  direction  of  law 
of  the  chairman,  as  they  found  that  the  three 
prisoners  were  not  aiding  or  abetting. 

Held  (Lord  Coleridge,  O.J.,  PoUock,  B,,  and 
Mathew,  J.  dissenting),  that  the  conviction  must 
be  quashed,  as  the  direction  of  the  chairman 
amounted  to  this :  Thai  the  mere  presence  of 
persons  at  a  prizefight  unexplained  is  conclusive 
proof  of  intending  to  encourage  the  fight,  although 
they  are  not  seen  to  do  or  say  anything ;  and  thai 
the  finding  of  the  jury  was  in  obedience  to  that 
direction  without  exercising  any  judgment  of  their 
own  upon  the  sufficiency  of  the  evidence  as  to 
encouraging,  or  aiding  and  abetting  the  fight. 

Case  reseryed  for  the  opinion  of  this  Conri  by  the 
Chairman  of  the  Quarter  Sessions  for  the  coanty 
of  Berks. 

1.  The  above-named  prisoners,  together  with  five 
other  persons  were  tried  at  the  (^eral  Quarter 
Sessions  for  the  said  coanty  on  the  18th  Oct.  1881. 

2.  They  were  charged  in  an  indictment  contain- 
ing counts  for  unlawful  assaults,  riot,  and  rout,  &o 
All  the  counts,  except  the  seventh  and  eighth  were 
g^iven  up  by  the  counsel  for  the  prosecution,  and 
the  trial  entirely  proceeded  upon  the  seventh  and 
eighth  countF,  which  alone  are  material  to  the  case. 

3.  The  seventh  count  charges  all  the  prisoners 
except  Burke  with  a  common  assault  upon  him. 
The  eighth  count  charges  all  the  prisoners  except 
Mitchell  with  a  common  assault  upon  him. 

4.  It  appeared  in  evidence  that  on  the  after- 
noon of  the  16th  June  1881,  at  the  close  of  Ascot 
Races,  a  witness,  who  was  proceeding  along  the 
high  road  towards  Maidenhead,  had  his  attention 
directed  to  some  persons  coming  out  of  a  planta- 
tion by  the  side  of  the  road.  He  went  into  the 
plantation  on  private  ground,  and  there  saw,  a 
few  yards  from  the  road,  a  ring  of  cord  supported 
by  four  blue  stakes.  The  prisoners  Burke  and 
Mitchell  took  ofiE  their  coats  and  waistcoats, 
stripped  and  went  into  the  ring.  Six  other 
persons,  of  whom  a  prisoner  named  Symonds  was 
one,  went  into  the  ring,  three  into  each  com- 
batant's comer.  Burke  and  Mitchell  fought  from 
three-quarters  of  an  hour  to  an  hour.  Bets  were 
offered  by  some  of  the  persons  in  the  crowd,  which 
consisted  of  from  100  to  150  people.  There  was  no 
evidence  that  the  fight  was  for  money  or  reward, 
nor  that  anyone  tried  to  interrupt  it. 

5.  In  cross-examination  it  was  elicited  that  it 
had  been  rumoured  that  two  naked  men  were 
about  to  race. 

6.  Two  witnesses  deposed  to  seeing  Coney  and 
Tully  in  the  crowd  which  surrounded  the  ring. 
They  were  not  speaking,  and  were  not  seen  to  be 
betting,  or  taking  any  part  in  the  fight  or  doing 
anything.  One  of  the  witnesses  said  that  the 
crowd  was  so  closely  packed  that  it  would  not 
have  been  possible  for  Coney  to  push  his  way  out 
when  he  saw  him  hemmed  in.  One  witness  spoke 
to  merely  seeing  Gilliam  in  the  crowd. 

7.  It  was  contended  for  the  prisoners  that  it 


was  not  proved  that  this  was  a  prize  fight,  and 
that  there  was  no  evidence  of  assaults  committed 
by  them  or  either  of  them  upon  Burke  and 
Mitchell,  or  that  they  countenanced,  aided,  or 
abetted  the  men  who  were  fighting,  and  that  the 
seventh  and  eighth  counts  were  not  supported. 

8.  I  directed  the  jury  that  they  were  to  deter- 
mine whether  or  not  this  was  a  prize  fight,  and  I 
added  "there  is  no  doubt  that  prize  fights  are 
illegal — indeed  just  as  much  so  as  that  persons 
should  go  out  to  fight  with  deadly  weapons,  and 
it  is  not  at  all  material  which  party  strikes  the 
first  blow ;  and  all  persons  who  go  to  a  prize  fight 
to  see  the  combatants  strike  each  other,  and  who 
are  present  when  they  do  so,  are  in  point  of  law 
guilty  of  an-  assault."  I  also  added,  in  the  words 
of  Littledale,  J.  in  Bex  v.  Murphy,  which  I  read 
to  the  jury  from  Russell  on  Crimes,  5th  edit., 
vol.  i.,  p.  818  :  "  If  they  were  not  casually  passing 
by,  but  stayed  at  the  place,  they  encouraged  it 
by  their  presence,  although  they  did  not  do  or  say 
anything." 

9.  The  jury  found  that  Burke  and  Mitchell 
were  guilty  of  an  assault  upon  each  other,  and  that 
Parker  and  Symonds  were  guilty  of  an  assault. 
They  also  found  that  Coney,  Gilliam,  and  Tully 
were  guilty,  but  they  added  that  it  was  in  conse- 

2uenoe  of  my  direction  of  law,  as  they  found  that 
ioney,  Gilliam,  and  Tully  were  not  aiding   or 
abetting. 

10.  I  thereupon  directed  a  verdict  of  g^lty  to 
be  entered  against  Coney,  Gilliam,  and  Tully 
upon  the  seventh  and  eighth  counts,  and  sentenced 
them  to  three  weeks  imprisonment  with  hard 
labour,  subject  to  the  opinion  of  this  Court  upon 
the  case.  The  other  prisoners  I  sentenced  to  six 
weeks  imprisonment  with  hard  labour.  Bail  was 
given,  ana  the  prisoners  were  liberated  upon  re- 
cognizance to  surrender  at  the  ensuing  Christmas 
sessions. 

The  question  for  the  opinion  of  the  Court  is 
whether  my  direction  to  the  jury  was  correct. 

Rich.  Benyon. 

This  case  was  argued  twice,  the  first  time 
(Deo.  10)  before  Loi^  Coleridge,  C.J.,  Denman, 
Field,  Stephen,  and  Cave,  J.J. ;  and  the  second 
time  (Dec.  11)  before  the  eleven  judges  above 
named. 

H.  D,  Qreene  (Hammond  Chambers  with  him) 
argued  for  the  prisoner  Coney. 

The  other  two  prisoners  were  not  represented 
by  counsel. 

Poland  (J.  B.  W.  Bros,  and  B.  O,  0.  Mowbray 
with  him)  for  the  prosecution. 

The  argument  and  the  authorities  cited  appear 
in  the  judgment  of  the  court. 

Cur.  adv.  vult. 

March  18. — Cave,  J.-— In  this  case  I  am  of  opinion 
that  the  direction  to  the  jury  was  wrong,  and  con- 
sequently that  the  conviction  ought  not  to  stand. 
No  direction  to  a  jury  can,  in  my  opinion,  be 
regarded  as  right  or  wrong  without  reference  to  the 
evidence  before  the  jury ;  for  a  direction  which  is 
sufilcient  under  a  certain  state  of  facts  may  be 
misleading  and  wrong  under  another  state  of  facts. 
It  is  important,  therefore,  first  to  see  what  the 
offence  was  with  which  the  prisoners  were  charged, 
and  what  was  the  evidence  against  them.  The 
prisoners  were  charged  in  one  count  with  a 
common  assault  on  one  Burke,  and  in  another 
count  with  a  like  assault  on  one  Mitchell.  The 
evidence  was  that  on  the  16th  June  lasti  at  the 
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close  of  Ascot  raoes,  Barke  and  Mitchell  had 
engaged  in  a  fight  near  the  road  from  Ascot  to 
Maidenhead ;  that  a  ring  was  formed  with  posts 
and  ropes ;  that  a  large  number  of  persons  were 
present  looking  on,  some  of  whom  were  un- 
doubtedly encouraging  the  fight;  that  the  men 
fought  for  some  time,  and  that  the  three  prisoners 
in  question  were  seen  in  the  crowd,  but  were  not 
seen  to  do  anything,  and  there  was  no  evidence 
how  thejir  got  there  or  how  long  they  stayed  there. 
The  chairman  of  quarter  sessions  directed  the 
jury  in  the  words  of  1  Bussell  on  Grimes,  p.  818 : 
''  There  is  no  doubt  that  prize  fights  are  illegal — 
indeed  just  as  much  so  as  that  persons  should  go 
out  to  fight  with  deadly  weapons,  and  it  ia  not 
at  all  material  which  party  strikes  the  first  blow ; 
and  all  persons  who  ro  to  a  prize  fight  to  see  the 
combatants  strike  each  other,  and  who  are  present 
when  they  do  so,  are,  in  point  of  law,  guilty  of  an 
assault."  And  the  chairman  added,  in  the  words 
of  Littledale,  J.  in  Bex,  ▼.  Murphy  (1)  (6  Car.  &  P. 
103):  "If  they  were  not  casaally  passing  by,  but 
stayed  at  the  place,  they  encouraged  it  by  their 
presence,  althongh  thej  did  not  do  or  say  any- 
thing." By  this  direction  I  gather  that  the  chair- 
man laid  down  as  matter  of  law,  first,  that  the 
actual  fighters  in  a  prize  fight  are  guilty  of  an 
assault ;  secondly,  that  if  any  person  is  shown  to 
have  been  present  in  the  crowa  looking  on  at  the 
fight  that  is  not  merely  evidence,  but,  if  unex- 
plained, conclusive  proof  that  he  was  aiding  and 
abetting  the  assuult.  That  seems  to  be  the 
natural  meaning  of  the  language  used,  and  that, 
from  the  finding  of  the  jary,  appears  to  me  to  be 
the  sense  in  which  they  understood  it.  They 
found  a  verdict  of  guilty  against  five  of  the  pri- 
soners, who,  I  presume,  were  proved  to  have  taken 
some  active  part,  or  to  have  been  there  for 
the  purpose  of  encouraging  the  fight ;  and,  as  to 
the  three  prisoners  in  question  they  found  that 
they  were  guilty  of  an  assault,  and  yet  that  they 
were  not  aiding  and  abetting,  which  is  to  my  mind 
an  inconsistent  finding.  Indeed,  on  no  other  suppo- 
sition can  I  understand  the  verdict,  for  the  evidence 
aj^ainst  the  three  prisoners,  and  especially  against 
Gilliam,  is  quite  consistent  with  their  oeing 
labourers  working  near,  or  persons  going  quietly 
home  from  the  races,  who,  observing  a  crowd, 
went  up  to  see  what  the  matter  was,  and,  finding 
it  was  a  fight,  stayed  some  short  time  looking  on. 
For  the  defence  it  was  first  contended  that,  inasmuch 
as  Burke  and  Mitchell  had  agreed  to  fight,  there 
was  no  assault.  I  am,  however,  of  opinion  tbat 
this  is  not  so.  With  regard  to  an  action  for  an 
assault,  in  the  case  of  Boulter  v.  Clarke  (BuUer's 
N.  F.  16)  it  was  held  by  Parker,  C.B.  that  it 
was  no  defence  to  allege  that  the  plaintiff  and  de- 
fendant fought  together  by  consent,  the  fighting 
itself  being  unlawful ;  and  in  Matthew  v.  OUerton, 
(Comb.  218)  it  was  held,  that  if  one  license 
another  to  beat  him,  such  license  is  no  defence, 
because  it  is  against  the  peace.  So  with  regard 
to  an  indictment  for  an  assault,  Patteson,  J.,  in 
B&i  V.  Perhms  (4  Car.  &  P.  537),  speaking  of  a 
prize  fight,  says :  If  all  these  persons  went  out  to 
see  these  men  strike  each  other,  and  were  present 
when  they  did  so,  they  are  all,  in  point  of  law, 
guilty  of  an  assault.  There  is  also  the  authority 
of  Coleridge,  J.  in  Reg.  v.  Lewis  (1  Car.  &  Kir. 
419),  who  says  that  whenever  two  persons  go  oat 
to  strike  each  other,  and  do  so,  each  is  guilty  of 
an  assault.    Beg.  y.  Orion  (14  Cox  C.  C.  226 ;  39 


L.  T.  Bep.  294)  proves  nothing  against  this  view, 
for  the  most  that  can  be  said  of  that  case  is, 
that  this  point  did  not  arise  there.  Christopher' 
eon  V.  Bare  (11  Q.  B.  473)  has  also  nothing  to  do 
with  this  point ;  all  that  was  there  decided  being 
that  a  plea  of  leave  and  licence  was  not  a  good 
defence  to  an  action  for  an  assault,  on  the  ground 
that,  if  that  is  a  defence,  it  arises  under  the 
general]  issue,  an  assault  by  leave  and  licence 
being  a  contradiction  in  terms.  The  true  view  is, 
I  think,  that  a  blow  struck  in  anger,  or  which  is 
likely  or  is  intended  to  do  corporal  hurt,  is  an 
assault,  but  that  a  blow  struck  in  sport,  and  not 
likely  nor  intended  to  cause  bodily  harm,  is  not  an 
assault ;  and  that,  an  assault  being  a  breach  of 
the  peace  and  unlawful,  the  consent  of  the  person 
struck  is  immaterial.  If  this  view  is  correct,  a 
blow  struck  in  a  prize  fight  is  clearly  an  assault; 
but  playing  with  single-sticks  or  wrestling  do 
not  involve  an  assault,  nor  does  boxing  with 
gloves  in  the  ordinary  way,  and  not  with  the 
ferocity  and  severe  punishment  to  the  boxers 
deposed  to  in  Beg.  v.  Orion  {ubi  atip.).  It  was 
next  contended  that  the  chairman  was  wrong  in 
directing  the  jary  in  the  words  of  Littledale,  J.  in 
Bex  V.  Murphy  {uhi  sup.),  that  if  the  prisoners 
were  not  merely  casually  passing  bjr,  but  stayed 
at  the  place,  they  encouraged  it  by  their 
presence,  although  they  did  not  say  or  do 
anything.  Kow  it  is  a  general  rule  in  the  case  of 
principids  in  the  second  degree  that  there  must 
be  participation  in  the  act,  and  that,  although  a 
man  is  present  whilst  a  felony  is  being  committed, 
if  he  takes  no  parii  in  it,  and  does  not  act  it.  con- 
cert with  those  who  commit  it,  he  will  not  be  a 
principal  in  the  second  degree  merely  because  he 
does  not  endeavour  to  prevent  the  felony,  or 
apprehend  the  felon.  In  1  Hale  P.  C.  iSQ  it 
is  said  that  to  make  an  abetter  to  a  murder 
or  homicide  principal  to  the  felony  there  are 
two  things  requisite:  1st,  he  must  be  present; 
2nd,  he  must  be  aiding  and  abetting.  "  If,"  says 
Hale,  "A.  und  B.  be  fighting,  and  C,  a  man  of 
full  age,  comes  by  chance,  and  is  a  looker-on  only, 
and  assists  neither,  he  is  not  guilty  of  murder  or 
homicide  as  principal  in  the  second  degree."  So 
a^in  in  Foster's  Crown  Law,  350,  it  is  said  that 
"  in  order  to  render  a  person  an  accomplioe  and  a 
principal  in  felony,  he  must  be  aiding  and  abetting 
at  the  fact,  or  ready  to  afford  assistance  if  neces- 
sary ;  and  therefore  if  A  happeneth  to  be  present 
at  a  murder,  for  instance,  and  taketh  no  part  in 
it,  nor  endeavoureth  to  prevent  it,  nor  appre- 
hendeth  the  murderer,  nor  levyeth  hue  and  ciy 
after  him,  this  strange  behaviour  of  his,  though 
highly  criminal,  will  not  of  itself  render  him 
either  principal  or  accessory."  "I  would  be 
here,"  he  continues,  "  understood  to  speak  of  that 
kind  of  homicide,  amounting  in  construction  of 
law  to  murder,  which  is  usually  committed  openly 
and  before  witnesses,  for  in  the  case  of  assassina- 
tions done  in  private,  to  which  witnesses  who  are 
not  partakers  in  the  guilt  are  very  rarely  admitted, 
the  circumstances  I  have  mentioned  may  be  made 
use  of  against  A.,  as  evidence  of  consent  and 
concurrence  on  his  part ;  and  in  that  light  should 
be  left  to  the  jury,  if  he  be  put  upon  his  trial'' 
This  seems  to  me  to  hit  the  point.  Where 
presence  may  be  entirely  accidental,  it  is  not  even 
evidence  of  aiding  and  abetting.  Where  presence 
is  primdfade  not  accidental  it  is  evidence,  but  no 
i  more  than  evidence,  for  the  jury.    In  ao^ndano* 
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with  the  principle  here  laid  down  Kelly,  C.B.,  in 
Reg,  y.  A^nson  (11  Cox  G.  G.  830),  a  case  of 
persons  who  were  indicted  for  a  serioas  riot,  held 
that  the  mere  presence  of  a  person  among  the 
rioters,  even  though  he  possessed  the  power,  and 
failed  to  exercise  it,  of  stopping  the  riot,  did  not 
render  him  liable  on  sach  a  charge,  and  that  in 
order  to  find  any  of  the  defendants  guilty  the 
jary  mnst  bo  satisfied  that  they  had  taken  part  in 
an  assembly  for  an  unlawful  purpose,  and  had 
helped,  or  encouraged,  or  incited  the  others  in 
the  prosecution  of  that  purpose.  In  Rex  v. 
Borihwich  (1  Doug.  211)  Willes,  J.  laid  it  down 
that  from  mere  presence  the  court  cannot  intend 
that  the  prisoner  was  aiding  and  abetting.  In 
Rex  V.  PerMna  (4  Car.  &  P.  537)  Perkins  and 
three  others  were  indicted  f oi  a  riot  and  an  assault 
on  Coates.  It  appeared  that  a  prize  fight  was 
fought  between  Perkins  and  Coates,  and  that  of 
the  other  three  defendants  one  acted  as  Perkins' 
second,  another  collected  money  for  the  combatants, 
-while  the  third  walked  round  the  ring  and  kept  the 
people  back.  Patteson,  J.  said,  "It  is  proved 
that  all  the  defendants  were  assisting  in  this 
breach  of  the  peace,  and  there  is  no  doubt  that 
persons  who  are  present  on  such  an  occasion,  and 
taking  any  part  in  the  matter,  are  equally  guilty 
as  principals."  The  foreman  of  the  jury  said  that 
they  doubted  whether  they  could  find  all  the 
defendants  guilty  of  an  assault,  whereupon 
Patteson,  J.  said  :  "  If  all  these  persons  went  out 
to  see  these  men  strike  each  other,  and  were 
present  when  they  did,  they  are  all,  in  point  of 
law,  guilty  of  an  assault.  There  is  no  distinction 
between  those  who  concur  in  the  act,  and  those 
who  fight."  Whereupon  the  jury  convicted  the 
men  of  the  riot,  but  acquitted  them  of  the  assault. 
In  that  case  there  was  ample  evidence  that  the 
accused  were  guilty  of  the  assault,  and  the  case 
did  not  reauire  Patteson,  J.  to  lay  down,  nor  do  I 
understana  him  as  having  laid  down,  that  a  mere 
on-looker  is  ipso  facto  guilty  of  an  assault.  On 
the  contrary,  1  understand  him  to  say,  that  to  be 
guilty,  they  must  not  only  be  present,  but  most 
be  "  taking  part  in  the  matter,"  as  he  expresses 
it  in  the  one  passage,  or,  "concarring  in  the 
act,"  as  he  expresses  it  in  the  other.  In  Reg,  v. 
Young  (8  Car.  &  P.  644)  the  prisoners  were  in- 
dicted for  the  murder  of  Mirfin,  who  was  killed  in 
a  duel  by  one  Eliot,  In  summing  up,  Yaughan,  J. 
said :  **  There  is  no  difficulty  as  to  the  law  upon 
this  subject.  Principals  in  the  first  degree  are 
those  by  whom  the  death  wound  is  inflicted. 
Principals  in  the  second  degree  are  those  who  are 
present  at  the  time  it  is  given  aiding  and  abetting, 
comforting  and  assisting  the  persons  actually 
engaged  in  the  contest.  Mere  presence  alone  will 
not  be  sufficient  to  make  a  party  an  aider  and 
abetter,  but  it  is  essential  that  he  should  by  his 
countenance  and  condact  in  the  proceeding,  being 
present,  aid  and  assist  the  principals.  If  either 
of  the  prisoners  sastained  the  principal  by  his 
advice  or  presence,  or  if  you  think  he  went  down 
for  the  pnrpose  of  encouraging  and  forwarding 
the  unlawful  conflict,  although  he  did  not  do  or 
say^  anything;  yet,  if  he  was  present  and  was 
assisting  and  encouraging  when  the  pistol  was 
fired,  he  will  be  guilty  of  the  offence  imputed  by 
the  indictment.  In  that  direction  I  entirely 
concur,  but  I  believe,  if  a  similar  direction  had 
been  given  in  the  present  case,  the  prisoners 
wonld  haye  been  acquitted.    In  Reg.  t.  Ouddy 


(1  Oar.  &  Kir,  210),  the  prisoner  was  charged  with 
aiding  and   abetting  Munro  in  the   murder  of 
Col.  Fawoett,  whom  Munro  had  shot  in  a  duel. 
Williams,  J.,  in  directing  the  jury  in  the  presence 
of  Eolfe,  B.,  said,   "  When  two  persons  go  out 
to  fight    a  deliberate   duel,    and   death  ensues, 
all  persons  who  are  present  on    that   occasion 
encouraging   or    promoting  that   death,  will  be 
guilty  of  abetting  the  principal  offender."    So 
far  the  decisions  are  uniform.    There  are,  how- 
ever, two  which  may  seem  to  favour  a  different 
view  of  the  law.    In  Rex  v.  BeUingham  (2  Car.  A 
P.  234)  Bellingham  and  Savage  had  agreed  to 
fight,  and  about  1000  persons  were  assembled  to 
witness  the  fight.    Mr.  Bogers,  a  police  magis- 
trate, being  applied  to  to  prevent  it,  went  to  the 
place,  and   told    them    they  should   not   fight. 
Skinner  said  they  should,  and  a  scuffle  ensued 
between  him  and  Mr.  Bogers,  which  ended  in  a 
general  tumult  on  the  part  of  the  mob,  and  the 
rescue  of    Skinner.     Bellingham,    Savage,    and 
Skinner  were  indicted  for  a  riot  and  for  assaulting 
Mr.  Bogers,  and  were  convicted.    In  the  course 
of  his  summing  up  Bnrrough,  J.  said :  "  By  law 
whatever  is  done  in  such  an  assembly  by  one,  all 
present   are   equally    liable.     These    fights    are 
unlawful  assemblies,  and  every  one  going  to  them 
is  guilty  of  an  offence."    These  obiter  dicta  appear 
to  me  to  be  no  justification  for  the  ruling  of  the 
chairman  in  the  present  case.    Bnrrough,  J.  could 
not  have  intended  to  say  that   all    who   were 
present  for  the  purnose  of  seeing  the  fight  were 
ipso  facto  liable  for  the  riot  and  assault  upon  the 
magistrate,  which  arose  incidentally  out  of  his 
trying  to  prevent  the  fight,  and,  if  he  did  not 
mean  that,  his  remarks  had  no  relation  to  the 
offence  then  being  tried,  and  were  merely  in  the 
nature  of  a  caution.    Moreover,  taking  the  whole 
together,  Bnrrough,  J.  seems  to  have  referred  to 
people  going  to  prize  fights  for  the  pnrpose  of 
encouraging  them,  and  not  to  mere  on-lookers. 
In  Rex  T.  Murphy  {tibi  sup,),  the  prisoner  was 
indicted  for  the  murder  of    one  Thompson.    It 
was  proved  for  the  prosecution  that  there  was  a 
fight  between  Michael  Murphy  and  the  deceased, 
who  died  in  consequence  of  the  blows  he  received, 
and  that  the  prisoner  acted  as  one  of  the  seconds. 
For  the  defence  witnesses  were  called  to  show 
that,  though  the  prisoner  was  present,  he  did  not 
act  as  second,  and  that  he  did  nothine,  and  did 
not  even  say  anything.     Littledale,  J.  told  the 
jury  that  if  the  prisoner  was  at  the  fight  en- 
couraging it  by  his  presence  he  was  guilty  of 
manslaughter,  although  he  took  no  active  part  in 
it,  and,  on  his   attention  being  drawn    to   the 
evidence  for  the  defence,  his  Lordship  said:  "I 
am  of  opinion  that  persons  who  are  at  a  fight, 
in  consequence  of   which  death  ensues,  are  all 
guilty  of  manslaughter  if  they  encouraged  it  by 
their  presence,  I  mean  if  they  remained  present 
during  the  fight.    I  say  that  if  they  were  not 
casually  passing  by,  but  stayed  at  the  place,  they 
encouraged  it  by  their  presence,  although  they 
did    not   say  or    do   anything.     If  the   death 
occurred  from  the  fight  all  persons  encouraging 
it  by  their  presence  are  guilty  of  manslaughter." 
This  summing-up  unfortunately  appears  to  me 
capable  of   being   understood    in  two  different 
ways.    It  may  mean  either  that  mere  presence 
unexplained  is  evidence  of  encouragement,  and  so 
of  guilt,  or  that  mere  presence  unexplained  is 
ccnclnsive   proof  of  encouragement,  and  bo  of 
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guilt  If  the  former  is  the  correct  meaDing  I 
concnr  in  the  law  bo  laid  dowD,  if  the  latter,  I  am 
unable  to  do  bo.  It  appears  to  me  that  the 
passage  tending  to  convey  the  latter  view  is  that 
which  was  read  by  the  chairman  in  this  case  to 
the  jary,  and  I  cannot  help  thinking  that  the 
chairman  believed  himself,  and  meant  to  direct 
the  jury,  and  at  any  rate  I  feel  satisfied  that  the 
jury  understood  him  to  mean,  that  mere  presence 
unexplained  was  conclusive  proof  of  encourage- 
ment, and  so  of  ^uilt,  and  it  is  on  this  ground 
I  hold  that  this  conviction  ought  not  to  stand. 

Mathsw,  J. — ^The  arguments  of  counsel  made  it 
apparent  that  a  difference  of  opinion  upon  the 
meaning  o£  the  statements  in  this  case  is  possible. 
But  it  seems  to  me  that  those  statements  are 
sufficiently  clear ;  aud  I  proceed  to  say  what  I 
understand  to  have  been  [proved  or  admitted  at 
the  trial.  The  fight  in  which  the  defendants 
Couey,  Gilliam,  and  Tally  were  charged  with 
aiding  and  abetting,  took  place  in  public,  between 
two  men  named  Burke  and  Mitchell.  The  arrange- 
ments were  those  usually  adopted  at  prize  fights. 
Measures  were  taken,  which  could  only  have  been 
•effective  with  the  consent  of  those  present,  to 
secure  sufficient  space  for  the  men  to  fight  in. 
Spectators,  in  number  from  lOO  to  150,  grouped 
themselves  round  the  ring.  Some  persons  in  the 
crowd  offered  bets  upon  the  result ;  but  others, 
among  whom  were  the  three  defendants,  appeared 
to  have  been  content  to  watch  the  fighting,  with- 
out interferiug  with  each  other,  or  with  the  com- 
batants, and  without  saying  or  doing  anything. 
The  fight  lasted  from  three-quarters  of  an  hour  to 
an  hour.  These  facts  were  given  in  evidence,  but 
there  were  other  matters  not  made  the  subject  of 
proof  which  it  would  seem  reasonable  to  suppose 
that  the  jurors  would  know,  assuming  them  to 
have  been  possessed  of  neither  less  intelligence, 
nor  greater,  than  is  common  among  jurymen. 
They  would  be  aware,  it  seems  to  me,  that  there  is 
a  class  of  persons  to  whom  prize  fights  are  attrac- 
tive; and  that  pugilists  fight  in  public  for  the 
gratification  of  those  persons ;  and  that  the  chief 
incentive  to  the  wretched  combatants  to  fight  on 
until  (as  happens  too  often)  dreadful  injuries  have 
been  inflicted,  and  life  endangered  or  sacrificed,  is 
the  presence  of  spectators,  watching  with  keen 
interest  every  incident  «f  the  fight.  The  jurors 
would  also  know  that  money  is  usually  staked  upon 
the  result  by  the  combatants,  and  by  the  specta- 
tors. The  three  defendants  were  put  upon  their 
trial  with  the  men  who  fought.  All  were  charged 
with  a  common  assault.  The  combatants  were 
found  guilty,  and  no  question  was  raised  as  to  the 
propriety  of  their  conviction.  The  case  made  on 
behalf  of  the  prosecution  against  the  other  defen- 
dants appears  to  have  been  this,  that  there  was 
evidence  that  they  were  present  as  spectators,  and 
for  the  purpose  of  seeing  the  fight,  and  for  no  other 
purpose,  and  that  those  who  fought  and  those  who 
watched  the  fighting  were  assembled  in  fur- 
therance of  a  common  object  of  a  criminal  charac- 
ter, and  that  it  was  not  necessary  to  prove  that  the 
defendants  did,  or  said,  anything  in  order  to  prove 
that  they  were  aiding  and  abetting.  In  this  stale 
of  things  it  becomes  very  important  to  see  how 
the  case  for  the  i)rcsecution  was  met,  and  upon 
what  grounds  the  jury  were  invited  to  acquit  the 
prisoners.  Two  points  only  appear  to  have  been 
raised  on  the  evidence.  First,  that  the  defen- 
dants mi((ht  have  been  present  accidentally ;  and 


secondly,  that  they  might  have  witnessed  the 
fighting  reluctantly.  Various  other  suggestions, 
which  were  made  in  the  course  of  the  argument  to 
account  for  the  presence  of  the  defendants  for  some 
innocent  or  praiseworthy  purpose,  would  seem 
not  to  have  been  considered  worthy  of  the 
consideration  of  the  jury.  In  support  of  the 
first  of  these  points  made  for  the  defendants, 
evidence  was  obtained  upon  cross-examination 
that  there  had  been  a  rumour  that  two  naked 
men  were  about  to  run  a  race.  The  object 
of  this  was  to  suggest  that,  the  defendants 
had  come  to  see  the  race.  The  jury  seem 
to  have  thought  that  what  they  came  to  see 
was  not  a  race,  but  the  fight.  If  the  question 
were  for  me,  I  should  have  been  of  this  opinion. 
In  support  of  the  second  point,  it  was  shown  that 
the  crowd  (of  spectators  was  so  closely  packed 
that  the  defendant  Coney  (in  the  opinion  of  one 
witness)  could  not  have  pushed  his  way  out  o(  the 
crowd  had  he  wished  it.  The  jury  would  seem  to 
have  considered  that  this  did  not  prove  Coney  to 
be  a  reluctant  witness  of  what  was  going  on.  No 
evidence  was  offered  for  the  defence,  and  no 
further  attempt  was  made  to  explain  how  the 
defendants  came  to  be  among  those  who  were 
looking  on,  but  it  was  argued  that  it  was  not 
proved  that  there  was  a  prize  fight,  and  that  there 
was  no  evidence  of  assaults  committed  by  the 
defendants  on  either  combatant;  or  that  they 
countenanced,  aided,  or  abetted  the  men  who 
were  fighting.  In  these  circumstances  the  juiy 
were  told  by  the  chairman,  "  that  persons  who  go 
to  a  prize  fight  to  see  the  combatants  strike 
each  other,  and  are  present  when  they  do  bo,  are 
in  law  guilty  of  an  assault,"  and  he  added,  in  the 
words  of  Mr.  Justice  Littledale  in  Bex  v.  Murphy 
{ubi  8up,),  **  that  if  they  "  (meaning  the  persons  who 
were  present)  *'  were  not  casually  passing  by,  but 
stayed  at  the  place,  they  encouraged  the  fight  by 
their  presence,  although  they  did  not  do  or  say 
anything."  The  question  then  which  the  ]xaj 
must,  in  my  opinion,  have  understood  the  chair- 
man to  ask,  was  this,  viz.,  whether,  when  the  fight 
took  place,  the  defendants  were  there  for  the 
purpose  of  seeing  the  combatants  strike  each 
other.  If  so,  the  direction  was,  that  they  ought 
to  find  the  defendants  guilty,  although  they  were 
not  shown  to  have  done  or  said  anything  to  assist 
either  combatant.  The  finding  of  the  jury,  as  I 
understand  it,  was  that  the  defendants  were 
present  at  the  fight  for  the  purpose  of  seeing  the 
combatants  strike  each  other,  and  that  the  defen- 
dants were  guilty,  but  they  added  that  the  defen- 
dants did  not  otherwise,  by  act  or  word,  aid  or 
abet  either  combatant.  The  chairman  directed  a 
verdict  of  guilty  to  be  entered  upon  the  counts 
for  assault,  out  upon  the  application  of  counsel  for 
the  defendants  he  reserved  for  this  court  the  ques- 
tion whether  his  direction  was  right  in  point  of 
law.  He  was  not  asked  to  reserve  the  question 
whether  or  not  there  was  evidence  that  the  defen- 
dants were  present  as  spectators,  but,  as  I  under- 
stand, whether,  assuming  them  to  be  shown  to 
have  been  present  as  spectators,  they  were  crimi- 
nally responsible.  It  was  urged  in  the  course  of 
the  argument  before  us,  that  the  chairman  of 
quarter  sessions  must  have  been  understood  by 
the  jury  to  say,  that  the  mere  presence  of  the 
defendants  was  of  itself  conclusive  proof  that 
they  were  aiding  and  abetting.  But  I  cannot 
adopt  this  view  of  his  direction.    The  chairman 
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called  the  attention  of  the  jury  pointedly  to  the 
distinction  between  the  casual  presence  of  a  passer 
by,  and  the  deliberate  presence  of  a  spectator. 
Farther,    the  points  made   before  the  jary  on 
behalf  of  the  defendants  seem  to  me  to  assume 
that    there  was   evidence,  not  merely  that  the 
defendants  were  present,  bat  that  they  were  there 
for  the  purpose  of  looking  on.    There  was  another 
point  made  by  the  defendant's  counsel,  among 
several  which  had  not  been  raised  at  the  trial, 
and  which  seems  deserving  of   notice.     It  was 
said  that,  because  of  the  consent  of  the  com- 
batants to  fight,  there  coald  not  be  an  assault, 
and  that  the  combatants  and  the  defendants  were 
therefore  entitled  to  be  acquitted.    It  would,  per- 
haps, be  a  sufficient  answer  to  say  that  this  was 
not  the  point  reserved ;    but,  as  the  matter  was 
nrgaed  at  some  length,  I  think  it  right  to  state 
my  opinion  upon  it.    The  contention  really  meant 
that  the  agreement  of  the  men  to  fight  rendered 
the  contest  lawful  and  innocent.     There  is,  how- 
ever, abundant    authority  for    saying    that    no 
consent  can  render  that  innocent  which  is  in  fact 
dangerous.     This  is  as  true  of  a  prize  fight  as  it 
is  of  a  duel.    The  fists  of  trained  pugilists  are 
dangerous  weapons  which  they  are  not  at  liberty 
to  use  against  each  other.     No  reason  was  given 
why  the  decisions  to  this  effect  which  have  been 
referred  to  by  my  brother  Gave,  J.  should  be  over- 
ruled.   The  next  point  made  in  the  argument  for 
the  defendants    was    that  upon    which    counsel 
seemed  most  to  rely.    It  was  contended  that  the 
presence  of  persons  shown  to  have  assembled  for 
the  purpose  of  witnessing  prize  fights  did  not 
prove  that  they  were  aiding  and   abetting,  and 
afforded  no  evidence  from  which  a  jury  might  draw 
that  they  were ;  and  it  was  urged  that  the  decisions 
upon  which  the  chairman  of    quarter  sessions 
bad  acted  were  wrong,  and  ought  to  be  overruled. 
It  was  argued  that,  even  though  the  combatants 
might  be  criminally  responsible,  it  did  not  follow 
that  spectators  were  chargeable  with  any  offence. 
As  to  the  latter  class,  it  was  contended  that  the 
direction  to  the  jary  should  have  been,  that  it  was 
for  them  to   say  whether  the  defendants  were 
encouraging  or  assisting  the  combatants,  and  that, 
if  it  were  noi  shown  that  anything  had  been  said 
or  done  by  a  particular  spectator,  the  jury  would 
be  justified  in  acquitting  him.     If  this  contention 
vrere  correct,  some  subtle  distinctions  would  have 
to  be  made  in  dealing  with  the  question  of  the 
criminality  of  persons  present  at  prize  fights.    For 
instance,  it  would  be  clear  that  those  persons  who 
helped  to  keep  the  ring,  and  so  to  provide  suffi- 
cient space  for  the  combatants,  were  aiding  and 
abetting ;    but  those  who,  in  conformity  with  the 
arrangements  made  by  the  ring-keepers,  remained 
outside  the  ring  with  the  same  object,  would  not 
be  aiding  and  abetting*  unless  the  jury  thought 
fit  to  say  so.    I  cannot  see  the  grounds  for  this 
distinction.    Many  illustrations  given  to  us  of  the 
mistake  into  which  it  was  suggested  that  Little- 
dale  and  Patteson,  JJ.  had  fallen  were  due,  as  it 
seems  to  me,  to  a  misapprehension  of  the  meaning 
of  their  decisions.    Those  judges  never  intended 
to  say  that  the  mere  fact  of  presence  at  the  place 
where  a  prize  fight  was  going  on  was  proof  of  an 
intention  to  aid  and  abet.     What  I  understand 
their    Lordships    to    have    laid    down    i?,    that 
where    a   person    was     shown    to    have    been 
present    as    a    spectator    for    the    purpose    of 
watching  the  fight,  and  with  no  other  object,  he 


was  enoooroging  the  combatants  in  their  criminal 
purpose,  and  was  therefore  aiding  and  abetting. 
To  submit  to  a  jury  in  such  a  case  the  question  of 
guilt  of  spectators  is  to  treat  what  seems  to  me  a 
clear  matter  of  law  as  a  doubtful  question  of  fact. 
It  is  to  intimate  to  the  jury  that  they  will  not  be 
wrong  in  determining  that  question  in  favoar  of 
the  accused;  and  the  practical  result  would  be, 
that  spectators  would,  as  a  general  rule,  escape 
conviction  and  punishment ;  as,  without  spectators, 
I  believe  there  would  be  no  prize  fights.  The 
courts  would  thus  have  surrendered  the  principal 
means  of  discouraging  the  disgraceful  exhibitions 
in  question,  which  there  was  some  reason  to  hope, 
under  the  pressure  of  the  law,  were  gradually 
being  discontinued.  It  was  said  by  counsel  for 
the  defendants  that  the  Legislature  had  not 
declared  that  it  was  criminal  to  go  and  see  a  prize 
fight,  and  that  it  was  not  for  Judges  to  create  a 
new  offence,  but  the  decisions  upon  which  the 
chairman's  direction  proceeded  do  not  appear  to 
me  to  be  open  to  this  attack.  The  learned  Judges 
referred  to  have  not  sought  to  create  a  new  offence, 
but  have  determined,  as  it  seems  to  me,  in  accord- 
ance with  reason  and  principle  what  is  sufficient 
in  law  to  establish  a  charge  of  countenancing  and 
encouraging  a  prize  fight.  Their  reasoning  may 
be  stated  thus  :  A  prize  fight,  which  is  an  assaalt 
and  therefore  contrary  to  the  law,  takes  place  in 
public,  in  order  that  it  may  be  witnessed  by 
spectators.  The  spectators  by  their  presence  lend 
themselves  to  the  purpose  of  the  combatants,  and 
countenance  and  encourage  them  in  a  violation  of 
the  law.  They  therefore  aid  and  abet.  I  have  no 
doubt  in  this  case  that  the  defendants  wore  spec- 
tators, and  that  the  jury  meant  to  find,  and  pro- 
perly found,  that  they  were  so ;  and  I  am  of  opinion 
that  they  are  rightly  convicted. 

Stephen,  J. — I  entirely  agree  with  the  judg- 
ment delivered  by  my  brother  Gave,  J.  His  state- 
ment of  the  facts  of  the  case  and  his  view  of  the 
chairman's  direction  to  the  jury  relieve  me  from 
the  necessity  of  referring  to  them  in  detail.  I 
wish,  however,  to  state  in  a  few  words  the  prin- 
ciple as  to  the  effect  of  consent  in  charges  of 
bodily  violence,  which  I  deduce  from  the  namerous 
authorities  referred  to  by  him,  and  to  add  one  or 
two  observations  of  my  own  on  that  branch  of  the 
case  relating  to  aiding  and  abetting.  The  prin- 
ciple as  to  consent  seems  to  me  to  be  this.  When 
one  person  is  indicted  for  inflicting  personal  injury 
upon  another,  the  consent  of  the  person  who 
sustains  the  injury  is  no  defence  to  the  person 
who  inflicts  the  injury,  if  the  injury  is  of  such  a 
nature,  or  it  is  inflicted  under  such  circumstances, 
that  its  infliction  is  injurious  to  the  public  as  well 
as  to  the  person  injured.  But  the  injuries  given 
and  received  in  price  fights  are  injurious  to  the 
public,  both  because  it  is  against  the  public 
interest  that  the  lives  and  the  health  of  the  com- 
batants should  be  endangered  by  blows,  and 
because  prize  fights  are  disordsrly  exhibitions, 
and  mischievous  on  many  obvious  grounds. 
Therefore  the  consent  of  the  parties  to  the  blows 
which  they  mutually  receive  does  not  prevent 
those  blows  from  being  assaults.  I  may  add  one 
authority  to  those  which  my  brother  Gave,  J.  has 
quoted  on  this  subject.  In  Brooke's  Abridgment, 
Gorone  229,  it  is  said  that  in  the  11  Hen.  7  it 
was  held  that  tournaments  were  illegal,  unless 
by  the  commandment  of  the  king,  and  it  is  added 
that  in  the  time  of  Henry  YIII.  the  judges  held . 
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that  eren  the  king's  oommandment  would  not 
justify  or  ezouse  a  person  who  killed  another  in 
a  toumamentfhecause  the  commandment  itself  was 
illegal.  This  view  is  adopted  by  Lambard,  129 ; 
1  Hale  P.  G.  472 ;  Foster  P.  G.  259,  and  East 
P.  G.  270.  In  oases  where  life  and  limb  are 
exposed  to  no  serious  danger  in  the  common 
course  of  things,  I  think  that  consent  is  a  defence 
to  a  charge  of  assault,  even  when  considerable 
force  is  used,  as,  for  instance,  in  cases  of  wrestling, 
single-stick,  sparring  with  gloves,  football,  and  the 
like ;  but  in  all  cases  the  question  whether  consent 
does  or  does  not  take  from  the  application  of  force 
to  another  its  illegal  character  is  a  question  of 
degree  depending  upon  circumstances.  Upon  the 
question  whether  bare  voluntary  presence  at  a 
prize  fight  is,  in  itself,  either  an  aiding  or  abetting 
of  the  combatants,  or  conclusive  evidenco  of  it, 
I  have  only  ooe  remark  to  add  to  my  brother 
Gave's  judgment.  I  think  that  the  chairman 
rightly  apprehended  the  ruling  of  Littledale  J.  in 
Bex  V.  Murphy  {uhi  svp,),  and  that  that  ruling 
was  wrong.  In  that  case  it  was  alleged  by 
the  prosecution  that  Murphy  acted  as  second 
in  the  fight.  The  witnesses  for  the  defence 
denied  this,  and  said  that  Murphy  neither 
did  nor  said  anything.  Littledale,  J.  told 
the  jury  upon  this,  that  persons  who  are 
at  a  fight  in  consequence  of  which  death 
ensues  "are  all  guilty  of  manslaughter  if  they 
encourage  it  by  their  presence;  I  mean  if  they 
remained  present  during  the  fight.  I  say  that  if 
they  were  not  casually  passing  by,  but  stayed 
at  the  place,  they  encouraged  it  by  their  presence, 
although  they  did  not  do  or  say  anything."  I  do 
not  think  that  such  cases  as  were  suggested 
during  the  argument,  cases  of  persons  voluntarily 
witnessing  a  prize  fight  for  some  innocent,  or 
even  laudable  purpose,  were  present  to  the  mind 
of  Littledale,  J.  when  he  said  this.  It  would  be 
unfair  to  construe  language,  chosen  on  the  spur 
of  the  moment,  and  in  reference  to  the  facts  of  a 
particular  case,  as  it  is  necessary  to  construe  an 
Act  of  Parliament ;  but  I  think  the  learned  judge 
cannot  have  meant  to  say  less  than  that  a  person 
who  looks  on  at  a  prize  fight  out  of  mere  curiosity 
does  thereby  aid  and  abet  the  fight.  It  would 
have  served  no  purpose  to  say  anything  short  of 
this.  Ko  one  oould  doubt  Murphy's  guilt  if  he 
acted  as  second,  or  did  any  other  positive  act  to 
enoourage  the  fight.  He  was  either  in  that  posi- 
tion, or  he  was  a  mere  spectator,  and  the  "^ole 
Eoint  of  the  Judge's  charge  is,  that  in  either  case 
e  was  guilty.  In  this,  I  think  that  Littledale,  J. 
went  too  far,  being  no  doubt  desirous  of  pro- 
viding an  easy  and  summary  mode  of  suppressing 
prize  fights.  It  may,  or  may  not,  be  desirable  to 
make  it  a  criminal  offence  to  look  on  at  a  prize 
fight  in  the  absence  of  a  lawful  excuse  to  be 
proved  by  the  spectator,  but  I  think  we  should  be 
making  instead  of  interpreting  the  law,  if  we 
were  to  say  that  such  conduct  is  now  a  crime.  I 
am  very  far  from  thinking  that  this  is  in  itself  a 
conclusive  objection  to  this  conviction.  A  con- 
siderable part  of  the  law  of  Eni^land  consists  of 
judicial  decisions,  and  in  the  very  nature  of  things 
this  must  be  so.  Every  decision  upon  a  debated 
point  adds  a  little  to  the  law  by  making  that 
point  certain  for  the  future.  Indeed,  whichever 
way  this  case  may  be  decided,  it  will  settle  the 
law  upon  the  precise  point  involved,  and  it  is 
this  which  gives  to  judicial  decisions  their  great 


importance.    It  seems  to  me,  however,  that  in 
exercising  the  narrowly  qualified  power  of  quati 
legislation  which  the  very  nature  of  our  position 
confers  upon  us,  we  ought  to  confine  ourselves  as 
far  as  possible  (there  may  be  cases  where  sach  a 
course  is  not  possible)  to  applying  well-known 
principles  and  analogies  to  new  combinations  of 
facts,  and  to  supplying  to  general  definitions  and 
maxims,  or  to  general  statutory  expressions,  quali- 
fications which,  though  not  expressed,  are,  in  oar 
opinion,  implied.    I  will  illustrate  my  meaning  as 
to  what,  in  my  opinion,  the  court  ought  or  ought 
not  to  do.    I  think  that  the  Judges  were  acting 
within  their  powers  when  they  decided  that  the 
offence  of   obtaining  money  by  false  pretences 
could    be    committed   only  by   making   a  false 
pretence  as  to  an  existing  fact,  though  this  is  not 
expressed    by   the    statute    which    creates   the 
ofEence.  I  think,  on  the  other  hand,  that  the  court 
would  exceed  its  powers  if  it  were  to  remove  by 
judicial  decisions  the  defects  in  the  common  law 
definition  of  theft,  which  have  caused  so  many 
failures  of  justice.    To  abolish  a  well-established 
rule  of  law,  because  it  is  a  bad  rule,  is  the  business 
of  the  Legislature.    Applying  this  principle  to 
the  present  case,  if  we  go  further  and  extend  the 
law  upon  considerations  of  general  expediency, 
we  are,  1  think,  invading  the  province  of  the 
Legislature.    I  feel  fully  justified  in  saying  that 
the  doctrine  that  the  absence  of  consent  is  neces- 
sary to  an  assault  requires  the  qualification  which 
I  have  already  stated,  but  I  do-  not  see  my  way 
to  saying  that  the  particular  misdemeanour  of 
assault  differs  from  all  others  in  the  circumstance 
that  a  mere  looker  on  is  to  be  considered  as  a 
principal  unless  he  is  able  to  prove  some  reason- 
able excuse  for  his  presence.    Such  a  rule  would, 
in  my  judgment,  be  opposed  to  all  legal  analogies, 
and  constitute  an  exception  to  all  rules.     The 
Legislature   can  create  suuh  an  exception  it  it 
pleases,  but  I  think  that  the  judges  ought  not  to 
introduce  it,  even  if  they  think  it  expedient  that 
it  should  be  introduced,  as  to  which  I  express  no 
opinion.      On  these  grounds  I  think  that  the 
direction  to  the  jury  was  wrong,  I  also  think  that 
their  verdict  was  equivalent  to  an  acquittal,  and 
on  both  grounds  I  think  that  the  conviction  should 
be  set  aside. 

LoPES,  J. — I  have  not  thought  it  necessary  to 
prepare  a  lengthened  judgment  reviewing  the 
authorities,  as  the  cases  have  been  fully  reviewed 
in  the  judgment  of  my  brother  Gave,  J.  I  under- 
stand the  ruling  of  the  chairman  of  the  quarter 
sessions  to  amount  to  this,  that  mere  presence  at 
a  prize  fight,  unexplained,  is  conclusive  proof  of 
aiding  and  abetting,  even  if  there  be  no  evidence 
that  the  person  or  persons  so  present  encouraged, 
or  intended  to  encourage,  the  prize  fight  by  his  or 
their  presence.  I  cannot  hold,  as  a  proposition  of 
law,  that  the  mere  looking  on  is  ipso  facto  a  par- 
ticipation in  or  encouragement  of  a  prize  fight 
I  think  there  must  be  more  than  that  to  justify  a 
conviction  for  an  assault.  If,  for  instance,  it  was 
proved  that  a  person  went  to  a  prize  fight  know- 
ing it  was  to  take  place,  and  remained  there  for 
some  time  looking  on,  I  think  that  would  be  evi- 
dence from  which  a  jury  might  infer  that  such 
person  encouraged,  and  intended  to  encourage, 
the  fight  by  his  presence.  In  the  present  case, 
the  three  prisoners  were  merely  seen  in  the 
crowd,  were  not  seen  to  do  anything,  and  there 
was  no  evidence  why  or  how  they  came  there,  or 


MAGISTRATES'  OASES. 


641 


Gs.  Gas.  Ebs.] 


Reg.  v.  Coney,  Gilliam,  and  Tullt. 


[Gr.  Gas.  Ees. 


how  long  they  stayed.  Applying  the  direction  of 
the  chairman  to  this  state  of  facts,  I  think  it  was 
wrong. 

North,   J.   concurred    in    the    judgment   of 
Lopes,  J. 

Hawkins,  J. — ^At  the  Berkshire  Octoher  Quarter 
Sessions  1881  the  defendants  were  convicted 
under  the  direction  of  Mr.  Benyon,  the  chairman, 
upon  two  counts  of  an  indictment.  One  charged 
them  with  an  assault  upon  Gharles  Mitchell,  the 
other  with  an  assault  upon  John  Burke ;  Mitchell 
and  Burke  heing  the  combatants  in  a  fight  which 
took  place  at  Ascot  on  the  16th  June  1^1.  The 
facts  are  fully  set  forth  in  the  case  reserved  for 
the  opinion  of  the  Gourt  of  Criminal  Appeal. 
Two  questions  were  argued  before  us  :  First, 
whether  the  combatants  themselves  were  guilty 
of  assaults  upon  each  other ;  and  secondly, 
whether  the  defendants  were  aiders  and  abettors 
in  the  fight,  and  therefore  also  rightly  convicted. 
Upon  the  first  question,  the  defendants'  counsel 
contended  that,  each  of  the  combatants  having 
assented  to  the  fight,  neither  could  be  convicted 
of  an  assault  upon  the  other.  To  this  contention 
I  cannot  give  my  sanction.  As  a  general  pro- 
position, it  is  undoubtedly  true  that  there  can  be 
no  assault  unless  the  act  charged  as  such  be  done 
without  the  consent  of  the  person  alleged  to  be 
assaulted,  for  want  of  consent  is  an  essential 
element  in  every  assault,  and  that  which  is  done 
by  consent  is  no  assault  at  all :  (GhrUtopheraon  v. 
Bare,  ubi  sup.;  Beg.  v.  Outhrie,  11  Cox  G.  G. 
522 ;  L.  Bep.  1  G.  G.  B.  243,  and  numerous  other 
cases.)  It  may  be  that  consent  can  in  all  cases 
be  given  so  as  to  operate  as  a  bar  to  a  civil  action, 
upon  the  ground  that  no  man  can  claim  damages 
for  an  act  to  which  he  himself  was  an  assenting 
party :  {Christopherson  v.  Bare,  uhi  sup.)  That 
case,  however,  was  decided  upon  a  point  of  plead- 
ing, and  must  not  be  considered  as  a  direct  autho- 
rity on  this  subject.  It  is  not  necessary,  however, 
upon  the  present  occasion  to  express  any  decided 
opinion  upon  the  point,  for,  whatever  may  be  the 
effect  of  a  consent  in  a  suit  between  party  and  party, 
it  is  not  in  the  power  of  any  man  to  give  any  effectual 
consent  to  that  which  amounts  to,  or  has  a  direct 
tendency  to  create  a  breach  of  the  peace,  so  as  to 
bar  a  criminal  prosecution.  In  other  words, 
though  a  man  may  by  his  consent  debar  himself 
from  his  right  to  maintain  a  civil  action,  he 
cannot  thereby  defeat  proceedings  instituted  by 
the  Grown  in  the  interests  of  the  public  for  the 
maintenance  of  good  order :  (per  Burrough,  J.  in 
Bex  V.  Bellingham,  2  Gar.  &  P.  234.)  He  may 
compromise  his  own  civil  rights,  but  he  cannot 
compromise  the  public  interests.  Nothing  can  be 
clearer  to  my  mind  than  that  every  fight  in  which 
the  object  and  intent  of  each  of  the  combatants 
is  to  subdue  the  other  by  violent  blows,  is,  or  has 
a  direct  tendency  to,  a  breach  of  the  peace,  and  it 
matters  not,  in  my  opinion,  whether  such  fight  be 
a  hostile  fight  began  and  continued  in  anger,  or  a 
prize  fight  for  money  or  other  advantage.  In 
each  case  the  object  is  the  same,  and  in  each  case 
some  amount  of  personal  injury  to  one  or  both  of 
the  combatants  is  a  probable  consequence,  and, 
although  a  prize  fight  may  not  commence  in 
anger,  it  is  unquestionably  calculated  to  rouse  the 
angry  feelings  of  both  before  its  conclusion.  I 
have  no  doubt  then,  that  every  such  fight  is 
illegal,  and  that  the  parties  to  it  may  be  pro- 
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secuted   for   assaults    upon  each   other.    Many 
authorities  support  this  view.    In  Eeas  v.  Ward 
(1  East  P.  G.  270)  the  prisoner  was  tried  for  the 
slaughter  of  a  man  whom  he  had  killed  in  a  fight 
to  which  he  had  been  challenged  by  the  deceased 
for  a  public  trial  of  skill  in  boxing.    No  unfia.ir- 
ness  was  suggested,  and  yet  it  YfBA  held  that  the 
prisoner  was  properly  convicted.    To  the  same 
effect  is  the  case  of  Beg.  v.  Lewie  (1  Gar.  &  K.  419), 
in  which  Coleridge,  J.  said :  "  When  two  persons 
go  out  to  strike  each  other,  each  is  guilty  of  an 
assault.     See  also  Beg.  v.  Hunt  (1  Cox  0.  G.  177), 
per  Alderson,  B. ;  Beg.  v.  Brown  (1  Gar.  &  Marsh. 
314),  by  the  same  learned  baron ;  and  by  Bram- 
well,  B.,  Beg,  v.  Young  -(10  Cox  0.  C.  371).    The 
cases  in  which  it  has  been  held  that  persons  may 
lawfuUv  engage  in  friendly  encounters  not  cal- 
culated to  produce  real    injury  to  or  to  rouse 
angry  passions  in  either,  do  not  in  the   least 
militate  against  the  view  I  have  expressed,  for 
such  encounters  are  neither  breaches  of  the  peace, 
nor  are  they  calculated  to  be  productive  thereof ; 
but  if,  under  colour  of  a  friendly  encounter,  the 
parties  enter  upon  it  with,  or  in  the  course  of  it, 
form    the  intention   to  conquer  each  other  by 
violence  calculated  to  produce  mischief,  regardless 
whether  hurt  may  be  occasioned  or  not,  as  for 
instance,  if  two  men,  pretending  to  engage  in  an 
amicable  spar  with  gloves,  really  have  for  their 
object  the  intention  to  beat  each  other  until  one 
of  them  be  exhausted  and  subdued  by  force,  and 
so  engage  in  a  conflict  likely  to  end  in  a  breach  of 
the  peace,  each  is  liable  to  be  prosecuted  for  an 
assault:   {Beg.  v.  Orton,  uhi  si^p.)    Whether  an 
encounter  be  of  the  character  I  have  just  lef erred 
to,  or  a  mere  friendly  game,  having  no  tendency, 
if    fairly  played,  to  proplace  any  breach  of  the 
peace,  is   always    a    question    for    the   jury   in 
case    of    an    indictment,    or    the    magistrates 
in   case    of   summary  proceedings.     The  cases 
cited     of    alleged   indecent  assaults  on    young 
children    by  their    consent    are    no    authorities 
to  the  contrary,  and  may  all  be  disposed  of  in  this 
one  observation,  viz.,  that  the  indecent  imposition 
of  hands  charged  in  those  cases  as  assaults  neither 
involved,  nor  were  calculated  to  involve,  breaches 
of  the  peace,  and  therefore,  being  by  consent,  were 
not  punishable  as  assaults,  any  more  than  they 
would  have  been  had  the  objects  of  them  been  for 
the  most  innocent  purposes.    I  think  it  wholly 
immaterial,  in  considering  cases  of  this  description, 
to  inquire  by  whom  the  first  blow  was  struck,  for, 
as  was  said  by  Lindley,  J.  in  Beg.  v.  Knock  (14 
Cox  G.  C.  1),  the  right  of   self-defence  does  not 
justify  counter  blows  struck  with  a  desire  to  fight. 
Gpon  the  ruling  of  the  chairman  as  to  the  ille- 
gality of    the  nght,    I    entertain    therefore   no 
manner  of  doubt,  and  I  am  clearly  of  opinion  that 
the  combatants  themselves  were  each  guilty  of  an 
assault  upon  the  other.    Nor  do  I  entertain  any 
doubt  that  all  who  were  present  aiding  or  abetting 
the  fight  were  liable  to  be  indicted  as  principals  to 
it,  for  by  24  &  25  Yict.  c.  94,  s.  8,  "  Whoever  shall 
aid,  abet,  counsel,  or  procure  the  commission  of  a 
misdemeanour  shall  be  tried,  &c.,  as  a  principal." 
Whether  the  defendants  were  rightly  convicted  as 
aiders  and  abettors  is  a  different  matter.    I  am  of 
opinion  they  were  not.     In  summing  up  the  ca^e, 
the  chairman  directed  the  jury  that  all  persons 
who  went  to  a  prize  fight  to  see  the  combatants 
strike  each  other,  and  who  were  present  when  they 
did  so,  were  in  point  of  law  guilty  of  an  assault, 
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for, "  if  they  were  not  casnally  passing  by,  bnt  | 
stayed  at  the  place,  they  enconraged  it  by  their 
presence,  althongh  they  did  not  do  or  say  any- 
thing." The  pnry,  on  that  direction,  found  the 
defendants  (guilty,  but  they  also  found  expressly 
that  they  were  not  aiding  or  abetting.  The  whole 
question  therefore  for  us  to  determine  as  a  matter 
of  law  is,  not  whether  voluntary  presence  at  a 
prize  fisht  is  evidence  of  an  aiding  and  abetting, 
but  whether  inactive  presence  at  a  prize  fight  as  a 
voluntary  spectator  thereof  amounts  of  itself  to 
such  encouragement  of  it  as  to  render  a  man 
amenable  to  the  criminal  law  as  an  aider  and 
abettor  in  that  breach  of  the  peace.  In  support 
of  the  conviction  Mr.  Poland  mainly  relied  upon  a 
series  of  authorities  in  which  dicta  of  most 
eminent  judges  are  no  doubt  to  be  found  which 
apparently  support  the  ruling  of  the  chairman. 
In  Bex  V.  Bellingham  and  others  {uhi  eup.),  which 
was  an  indictment  for  riot,  and  assaulting  a  magis- 
trate who  was  endeavouring  to  stop  a  prize  fight, 
Burrough,  J.,  before  whom  it  was  tried,  is 
reported  to  have  said  :  "  By  law  whatever  is  [done 
in  such  an  assembly  by  one,  all  present  are  equally 
liable  for.  These  fights  are  illegal.  No  consent 
can  make  them  legal,  they  are  unlawful  assem- 
blies. Everyone  goiug  to  them  is  guilty  of  an 
offence."  In  Bex  v.  Perhins  and  others  {uoi  sup.), 
which  was  an  indictment  for  a  riot  and  assault  on 
one  Goates,  one  of  the  combatants  in  a  prize  fight, 
Patteson,  J.,  after  stating  that  prize  fights  were 
altogether  illegal,  said, ''  If  all  these  persons  went 
out  to  see  these  men  strike  each  other,  and  were 
present  when  they  did  so,  they  are  all  in 
point  of  law  guilty  of  an  assault ;  there  is 
no  distinction  between  those  who  concur  in 
the  act  and  those  who  fi&;ht."  In  Bex  v.  Har* 
grave  (5  Gar.  &  P.  170),  a  very  imperfectly 
reported  case  upon  the  trial  of  an  indict- 
ment for  manslaughter,  the  result  of  a  fight 
in  which  one  of  the  combatants  was  killed,  the 

?risoner  was  charged  with  aiding  and  abetting, 
^atteson,  J.  seems  to  have  adhered  to  that  opinion. 
In  Bex  V.  Murphy  (uhi  sup,),  upon  the  trial  of  an 
indictment  for  manslaughter  (deceased  having 
been  killed  in  a  fight  in  which  it  was  alleged  the 
prisoner  acted  as  a  second),  Littledale,  J.  said  :  "  If 
the  prisoner  was  present  at  this  fight,  encouraging 
it  by  his  presence,  he  is  guilty  though  he  took  no 
active  part  in  it.  I  am  of  opinion  that  psrsons 
who  are  at  a  fight  in  consequence  of  which  death 
eusues  are  all  guilty  of  manslaughter,  if  they  en- 
couraged it  by  their  presence.  I  mean,  if  they 
remained  present  during  the  fight.  I  say  that  if 
they  were  not  casually  passing  by,  but  stayed  at 
the  place,  they  encouraged  it  by  their  presence, 
although  they  did  not  say  or  do  anything."  This 
last  is  the  strongest  authority  in  support  of  the 
proposition  contended  for  by  Mr.  Poland,  that 
mere  voluntary  presence  as  a  spectator  at  a  fight 
per  se  constitutes  an  aiding  and  abetting.  In  con- 
sidering the  weight  which  ought  to  be  attached 
to  these  dicta  upon  the  present  occasion,  it  should 
be  remembered  tbat  they  were  apparently  uttered 
without  argument ;  moreover,  they  should  be  read 
in  connection  with  the  facts  of  the  particular 
oases  to  which  they  were  applied,  and,  as  I  think, 
rather  as  strong  indications  of  the  opinions  of  the 
learned  judges  who  gave  utterance  to  them  as  to 
the  inferences  which  ou^ht  to  be  drawn  by  the 
jury  from  the  evidence  in  those  oases,  than  as 
carefully  considered  declarations  of  the  law  as 


applicable  to  every  oase  of  this  dosoriptioQ.   In 
each  of  the  oases  above  referred  to  much  more  was 
alleged  against  the  accused  than  that  they  were 
mere  spectators.    Thus  in  Bex  v.  BeUingham  and 
others  {uhi    sup.)   two  of   the    defendants  were 
actually  fighting,  whilst  the  third  was  actively 
endeavouring  to  prevent  interference.    In  Bex  v. 
Perkins  (uhi  sup.)  one  of  the  defendants  was  a 
combatant,  another  was  a  second,  a  third  kept 
the  ring,  and  the  fourth  collected  entrance  money. 
In  Bex  V.  Har grave  (uhi  sup.)  the  facts  are  very 
imperfectly  stated,  but,  coupling  the  text  with  the 
marginal  note,  it  would  seem  that  the  prisoner 
was   present,  and  sanctioned  the  fight    In  E» 
V.  Murphy  (uhi  sup.)  no  doubt  the  language  of 
Littledale,  J.  was  used  with  reference  to  a  state 
of  facts  not  unlike  the  present.    I  am,  however, 
strongly  inclined  to  think  that  in  using  it  be  was 
expressing  rather  his  own  opinion  as  a  matter  of 
fact,  that  a  man  who  was  voluntarily  present  at  a 
fight  encouraged  it,  than  a  proposition  of  law, 
that  a  mere  spectator  at  a  fight  was  ipso  facto  an 
abettor  of  it.    If,  however,  he  intended  so  to  rule, 
with  all  respect  to  that  learned  judge,  I  cannot 
look  upon  that  ruling  as  satisfactory.     In  my 
opinion,  to  constitute  an  aider  and  abettor,  some 
active  steps  must  be  taken  by  word  or  action, 
with  the  intent  to    instigate    the    principal  or 
principals.    Encouragement  does  not  of  necessity 
amount  to  aiding  and  abetting ;  it  may  be  inten- 
tional or  unintentional,  a  man  may  unwittingly 
encourage  another  in  fact  by  his  presence,  by  mis- 
interpreted words,  or  gestures,  or  by  his  sUenoe, 
or  non-interference,  or  he  may  encourage  inten- 
tionally by  expressions,  gestures,  or  actions  in- 
tended to  signify  approval.     In  the  latter  case 
he  aids  and  abets ;  in  the  former  he  does  not.    It 
is  no  criminal  ofiEence  to  stand  by  a  mere  passive 
spectator  of  a  crime,  even  of  a  murder.    Nou' 
interference  to  prevent  a    crime   is  not  itself  a 
crime.    But  the  fact  that  a  person  was  voluntarily 
and  purposely  present  witnessing  the  commission 
of  a  crime,  and  offered  no  opposition  to  it,  though 
he  might  reasonably  be  expected  to  prevent,  and 
had  the  power  so  to  do,  or  at  least  to  express  his 
dissent,  might,  under  some  circumstances,  afford 
cogent  evidence   upon   which   a  jury  would  be 
justified  in  finding  that  he  wilfully  enoonraged 
and  so  aided  and  abetted.    But  it  would  be  purely 
a  question  for  the  jury  whether  he  did  so  or  not. 
So,  if  any  number   of  persons    arrange  that  a 
criminal  offence  shall  take   place,  and   it  takes 
place  accordingly,  the  mere  presence  of  any  of 
those  who  so  arranged  it  would  afford  abundant 
evidence  for  the  consideration  of  a  jury  of  an 
aiding  and  abetting.     A  very  strong  authority 
upon  this  point  is  to  be  found  in  the  case  of  Re* 
V.  Borthwick  (uhi  sup.).  ^  That  was  an  indictment 
for  murder,  charging  the  prisoners  as  principals 
in  the  second  degree.    WUles,  J.,  citing  Messen* 
ger'e  case  from  Kelynge's  Beports,  said :  **  Where 
several  acts   of  force  are  found    to   have   been 
actually  committed  in  pursuance  of  the  design " 
(that  is  a  common  illegal  design),  "  there  is  no 
need  to  find  the  prisoners  to  have  been  oidine  and 
assisting,  for  that  is  only  necessary  to  be  mand 
where  the  jury  find  a  person  was  there  amongst 
them,  and  find  no  particular  act  of  force  done  by 
him,  but  only  in  his  presence.    In  the  present  case 
it  is  not  found  that  the  prisoners  did  any  act 
during  the  affray,  or   that  they  were   present 
aiding  and  assisting  and  the  court  cannot  intend 
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that  they  were."    In  Beg.  v.  Young  {uhi  sup.), 
which  was  an  indictment  for  murder  (in  a  dael 
between  Eliott  and  Mirfin)  against  the  prisoners  as 
principals  in  the  second  degree,  Yaughan,  J.,  in 
addressing  the  jury,  said :  "  Mere  presence  alono 
will  not  be  safficient  to  make  a  party  an  aider  and 
abettor ;  but  it  is  essential  that  he  should,  by  his 
countenance  and  conduct  in  the  proceeding,  being 
present,  aid  and  assist  the  principals."    **  Did  the 
prisoners  give  their  aid  and  assistance  by  their 
countenance  and  encouragement  of  the  principals 
in  this  contest  ?    It  is  said  one  of  the  prisoners 
went  for  the  purpose  of  bringing  about  a  recon- 
ciliation, not  to  give  countenance  to  the  continu- 
ance of  the  contest ;  that  is  for  you."    In  Beg,  v. 
Cuddy  (1  Car.  &  K.  210),  the  prisoner  was  indicted 
as  principal  in  the  second  degree  to  murder  (in  a 
duel  between  Munro  and  Fawcett),  Williams,  J. 
said  :  "  The  question  is  whether  the  prisoner  was 
at  the  spot  at  the  time,  and   whether   he  took 
such   a   part  as   amounts    in   the  language   of 
this   indictment   to  an   aiding   and   abetting  of 
the  principal  offender.     All  persons   who   were 
present  encouraging  or  promoting  will  be  guilty 
of  abetting  the  principal  offender;"  and  with  this 
direction    the   question    was    left    to    the    jury. 
In  Beg,  v.  Atkinson  (11  Cox  0.   0.  332),  Kelly, 
L.C.B.,  on  the  trial  of  the  defendants  for  a  riot, 
expressly  ruled  "that  the  mere  presence  of  a 
person  among  the  rioters,  even  though  he  pos- 
sessed the  power,  and  failed  to  exercise  it,  of 
stopping  the  riot,  did  not  render  him  liable  on 
such  a  charge."    And  he  left  the  case  to  the  jury 
with  this  direction,  "  that,  in  order  to  find  any  of 
the  defendants  guilty,  the  jury  must  be  satisfied 
that  they  had  taken  part  in  an  assembly  for  an 
unlawful  purpose,  and  had  helped,  or  encouraged, 
or  incited  the  others  in  the  prosecution  of  that  pur- 
pose." In  Beg,  v.  Taylor  (L.  Rep.  2  C.  0,  R.  147 ;  13 
Cox  C.  C.  68 ;  32  L.  T.  Rep.  N.  S.  409),  Cockburn, 
L.C.J,  said  :  **  To  support  an  indictment  against  a 
man  as  an  accessory  by  abetting  an  offence,  there 
must  be  some  sort  of  active  proceeding  on  his 
part,  he  must  incite  or  procure  or  encourage  the 
act,"  and  the    whole  Court  held,  that    merely 
holding  the  stakes  to  be  paid  to  the  winner  of  a 
fight  in  which  one  of  the  combatants  was  killed 
was  not,  of  itself,  sufficient  to  make  such  holder 
an  accessory  to  a  charge  of  manslaughter.    This 
case  of  Beg,  v.  Taylor  was  a  peculiar  one,  and  it 
was  not  necessary  to  decide  whether  the  facts 
would  have  justified  a  conviction  for  aiding  and 
abetting  a  breach  of  the  peace,  as  to  which  a  ques- 
tion might  possibly  be  raised.    It  is  unnecessary 
to  multiply  authorities  upon  this  point,  or  to 
speculate  upon  the  infinite  variety  of  cases  in 
which  a  person  may  innocently  witness  and  be  a 
passive  spectator  of  a  fight,  or  any  other  unlawful 
or  criminal  act.    Nor  is  it  necessary  to  express 
any  final  opinion  whether  or  not  the  evidence 
upon  the  present  occasion  would  have  justified 
the  jury,  had  they  been  so  minded,  in  finding  the 
defendants  to  be  aiders  and  abettors.    I  confess 
I  have  grave  doubts  whether  there  was  sufficient 
evidence  of  aiding  and  abetting  against  either. 
The  only   question  we    have   to    determine   is, 
whether,  upon  mere  proof  that  the  defendants 
were  voluntary  spectators  at  the  fight,  the  chair- 
man was  right  in  directing  them  to  find  the 
defendants  guilty,  and  in  recording  that  verdict, 
in  the  teeth  of  the  express  finding  that  the  defen- 
dants were  not  aiding  or  abetting.     I  am  of 


opinion  that  he  was  not,  and  I  base  my  judgment 
upon  this,  that  no  matter  how  cogent  the  circum- 
stances may  be  to  establish  active  encouragement, 
aiding,  and  abetting  on  the  part  of  the  accused, 
it  is  the  province  of  the  jury  alone  to  exercise 
their  judgments  upon  those  circumstances,  and  to 
say  by  their  verdict  whether  from  them  they 
draw  the  conclusion  of  guilt  or  innocence  (see  the 
direction  of  Sir  James  Mansfield,  C.J.,  in  Clifford 
V.  Brundon,  2  Camp.  370)  j  and  that,  however 
conclusive  the  evidence  may  appear  to  him  to  be, 
no  judge  has  a  right  to  direct  a  verdict  of  guilty 
as  a  matter  of  law,  until  the  jury  have  drawn  the 
inference  essential  to  support  such  verdict.  Since 
this  judgment  was  written  Baggallay,  L.  J.,  at  the 
Warwick  Winter  Assize  1882,  in  Beg,Y,  Hodghiss  and 
others,  who  were  indicted  for  manslaughter,  stated 
his,  which  I  think  the  correct,  view  of  the  law  to 
be,  that  the  mere  presence  of  a  person  at  a  prize 
fight  was  not  in  itself  aiding  and  abetting  of  that 
which  was  going  on.  But  of  course  the  presence 
of  a  person  at  such  a  fight  must  be  taken  in  con- 
nection with  the  surrounding  circumstances, 
which  might  affect  particular  individuals,  and 
make  all  the  difference ;  and  in  every  case  it  was  the 
province  of  the  jury  to  determine  whether  those 
particukr  circumstances  applied  to  a  certain  person, 
and  so  brought  him  within  the  law.  I  think,  there- 
fore, this  conviction  ought  to  be  quashed. 

HuDDLESTON,  B. — I  am  of  opinion  that  the  direc- 
tion of  the  learned  chairman  of  quarter  sessions 
was  not  correct,  and  that  this  conviction  must  be 
quashed.  If  he  had  told  the  jury  that  the  goin^ 
to  a  prize  fight  to  see  the  combatants  strike  each 
other,  and  being  present  when  they  did  so,  was 
evidence  from  which  they  might  find  that  the 
defendants  countenanced  what  was  going  on,  and 
that  therefore  they  might  find  them  guilty,  I 
should  have  been  disposed  to  support  that  ruling. 
But  that  is  not  the  effect  of  his  summing-up,  by 
the  qualification  he  introduced.  Quoting  words 
attributed  to  Littledale,  J.,  he,  in  oubstance,  told 
the  jury  that  staying  at  the  place  was  of  itself 
encouragement,  and  that  the  mere  fact  of  being 
present  was  sufficient  to  justify  a  conviction.  I 
cannot  believe  that  the  learned  jud^e,  Little- 
dale,  J.,  has  been  accurately  reported  in  this  re- 
spect ;  but,  if  he  has  been,  with  great  respect  for 
so  learned  a  judge,  I  cannot  concur  in  his  ruling. 
The  mere  staying  at  the  place  where  a  fight  is 

going  on  is  not  necessarily  encouragement.  The 
etective  sent  to  report  what  is  taking  place,  and 
to  bring  the  offenders  to  justice,  cannot  be  said  to 
be  encouraging  what  is  going  on ;  a  person  casu- 
ally passing,  but  who  stays  to  see  what  happens, 
and  interferes  to  prevent,  or  retires  in  disgust,  or 
is  hemmed  in  so  that  he  cannot  retire,  cannot  be 
said  to  be  encouraging;  the  witness  mentioned 
in  the  fourth  paragraph  of  the  case  could  not  be 
said  to  be  encouraging ;  yet  all  of  these  were  pre- 
sent and  stayed  at  the  place  within  the  words  of 
the  learned  judge.  The  question  of  what  amounts 
to  encouraging  must  be  a  question  of  fact  in  each 
case  for  the  jury,  and  cannot  be  one  of  law.  The 
finding  of  the  jury  was,  in  fact,  one  of  not  guilty. 
They  bow  with  respect  to  the  chairman's  direc- 
tion in  point  of  law;  but,  by  adding  that  the 
prisoners  were  not  aiding  and  abetting,  I  conclude 
that  they  intended  to  convey  that  by  no  act  of 
theirs  were  they  countenancing  or  encouraging  the 
fight — a  conclusion  fully  supported  by  the  evi- 
dence in  the  case. 
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^  Manisty,  J. — I  am  of  opinion  that  this  convic- 
tion cannot  be  sastained.  I  bca  no  evidence  that 
the  fight  was  a  prize  fight.  In  the  absence  of 
evidence  to  the  contrary  it  must  be  taken  to  have 
been  an  ordinary  hostile  fight  between  two  angry 
men,  each  of  whom  committed  a  series  of  assaults 
on  the  other.  Bat  whether  it  was  a  prize  fight  or 
an  ordinary  fight  is,  in  my  opinion,  immaterial, 
seeing  that  all  persons  who,  being  present  at  a 
fight,  encourage  it,  are  guilty  of  an  assault.  In 
the  case  of  a  misdeameanour,  all  who  take  part  in 
it  are  principals,  fchere  are  no  accessories  in  the 
technical  sense  of  that  term  :  {Beg,  v.  Greenwood, 
2  Den.  G.  G .  453 ;  6  Gox  G.  G.  521 ;  19  L.  T.  Rep.  N.  S. 
191.)  Such  being  the  law,  the  first  question  which 
arises  is,  whether  there  was  any  evidence  to  go  to 
the  jury  against  the  three  prisoners,  or  any  of  them. 
All  that  was  proved  was,  that  each  of  them  was 
seen  in  the  crowd,  that  they  were  neither  speak- 
ing nor  doing  anything ;  and  as  to  Goney,  that  he 
was  so  hemmed  in  as  to  render  it  impossible  for 
him  to  push  his  way  out.  I  very  much  doubt 
whether  there  was  any  evidence  proper  to  be  left 
to  the  jury  as  against  any  one  of  the  three 
prisoners.  But,  assuming  that  there  was,  it 
remains  to  be  considered  whether  the  direction 
given  to  the  jury  was  correct  in  point  of  law. 
The  direction  was,  that  "  if  the  prisoners  were  not 
casually  passing  by,  but  stayed  at  the  place,  they 
encouraged  the  fight  by  their  presence,  although 
they  did  not  say  or  do  anything."  The  jury 
understood,  and,  as  it  seems  to  me,  rightly  under- 
stood, the  direction  to  be  that,  if  the  prisoners 
merely  stayed  at  the  placise,  they,  as  a  matter  of 
law,  encouraged  the  fight  by  their  presence,  and 
they  found  the  prisoners  guilty  of  an  assault, 
adding  that  they  did  so  in  consequence  of  the 
chairman's  direction  of  law,  though  they  found 
that  the  prisoners  were  not  aiding  or  abetting. 
I  am  of  opinion  that  the  direction  was  erroneous  in 
point  of  law.  If  there  was  any  evidence  to  go  to 
the  jury,  it  raised  a  question  of  fact  for  them, 
namely,  whether  the  prisoners  or  any  of  them  by 
their  presence  encouraged  the  fight.  No  such 
question  was  left  to  the  jury,  consequently  the 
conviction  cannot  stand.  The  only  authority  in 
support  of  the  direction  that  I  know  of  is  to  be 
found  in  the  summing  up  of  Littledale  J.,  in  the 
case  of  Rex  v.  Murphy  (uhi  sup.).  Ko  doubt  that 
learned  and  accurate  judge  is  reported  to  have 
used  the  very  expressions  which  the  chairman  in 
the  present  case  adopted  and  repeated  to  the  jury. 
Whether  the  learned  judg^,  Littledale,  J.,  did 
direct  the  jury  as  he  is  reported  to  have  done 
may,  I  think,  well  admit  of  doubt.  If  he  did,  I 
think  the  direction  was  erroneous.  It  is  said  that, 
if  the  ruling  of  the  chairman  is  not  upheld,  a  great 
impetus  will  be  given  to  prize  fighting.  I  do  not 
share  in  that  apprehension.  It  is  well-settled  law 
that  every  person  who,  by  his  presence  or  other- 
wise, encourages  a  fight,  be  it  a  prize  or  an 
ordinary  fight,  is  guilty  of  a  criminal  ofience; 
that  is  to  say,  of  an  assault,  or  manslaughter,  as 
the  case  may  be ;  but  it  is  for  the  jury  in  each 
particular  case  to  say  as  a  matter  of  fact  whether 
the  accused  did,  by  his  presence  or  otherwise, 
encourage  the  combatants  to  fight.  To  hold  the 
contrary  would,  in  my  opinion,  be  erroneous  in 
point  of  law,  and  very  injurious  in  its  conse- 
quences. Suppose  the  fight  in  question  had 
resulted  in  the  death  of  one  of  the  combatants, 
then,  if  the  direction  given  to  the  jury  was  righti 


every  person  who  was  in  the  crowd  was 
of  law  guilty  of  manslaughter,  though  he 
spoke  nor  did  anything,  and  notwithstand 
in  the  opinion  of  the  jury  he  neither  aii 
abetted  tne  combatants.    1  cannot  believe 
the  law  of  England.    For  these  reasons,  I 
the  question  submitted  to  the  court  in  the 
tive.    If  it  were  necessary  to  do  so,  I  shoi 
prepared  to  go  further,  and  hold  that  the 
finding  of  the   jury  amounted   to  a  v 
acquittal.    This  point  is,  it  is  true,  not  sub 
to  us  by  the  chairman,  but  if  the  court  a 
the  (ace  of  the  case  stated  that  the  con 
wrong  it  is  their  duty  to  take  notice  of  it. 

Pollock,  B. — In  my  judgment  this  con 
should  stand.  The  question  stated  for  the  0| 
of  the  court  properly  raises  that  which  al 
open  for  our  determination,  and  the  answi 
snould  I  think  be,  that  the  direction  to  thi 
was  correct.  There  was  ample  evidence 
which  the  jury  could  find,  as  in  effect  th 
that  what  took  place  between  Burke  and  Mi 
amounted  to  a  prize  fight;  and  this  bei 
there  is  clear  authority  for  the  direction 
chairman  that  prize  fights  are  illegal:  ( 
BeUingham  {uhi  sup.) ;  Bern  v.  Perkins  {uhi 
Bex  V.  Hargrave  {uhi  0U^;  Bee  also  Hale*8 
of  the  Grown,  ch.  89.)  l^hen  once  this  is 
blished,  the  only  remaining  question  is  wh 
looking  at  the  evidence  as  it  afiected  the 
prisoners  Goney,  Gilliam,  and  Tully,  it  was 
oient  to  support  the  direction  of  the  chai 
and  if  so,  whether  that  direction  was  right ' 
In  dealing  with  the  evidence  as  it  £9ec 
three  prisoners,  we  must  look  first  at  parai 
4  of  the  case,  to  see  what  was  the  real 
of  the  fight,  as  bearing  upon  the  conduct  of 
who  were  present,  though  not  taking  any 
part  in  it,  and  the  inference  to  be  drawn 
such  conduct.  The  facts  here  set  out — the  ri: 
cord,  the  four  blue  posts,  the  six  persons 
the  ring  besides  the  combatants,  and  the  fig! 
by  those  two  combatants  stripped  for  t 
quarters  of  an  hour — all  point  to  a  conditio) 
things  which  would  denote  to  those  present 
looking  on,  even  if  they  had  not  gone  to  si 
fight,  that  a  real  fight  was  taking  place.  Aal 
the  evidence  affecting  the  prisoners,  it  amou 
to  this :  that  there  was  a  crowd  surrounding 
ring,  and  that  they  were  in  it,  and  further,  as 
Goney,  that  the  crowd  was  so  closely  packed  tf 
he  was  hemmed  in,  and  could  not  push  his 
out.  Before  I  deal  with  the  direction  of 
chairman  which  relates  to  the  legal  effect  to  be 
given  to  the  presence  of  the  prisoners  in  this 
particular  case,  I  must  notice  what  appears  to  me 
to  be  the  truo  ground  upon  which  the  decision  of 
judges  have  been  based,  when  they  have  ruled 
that  those  who  remain  and  look  on  whilst  a  fight 
is  going  on  encourage  it  by  their  presence,  and 
are  guilty  of  an  illegal  act;  and  also  the  wide 
distinction  which  exists  between  the  case  of 
persons  standing  by  to  witness  a  prize  fight,  and 
that  of  persons  standing  by  and  witnessing  an 
attack  by  a  mob,  the  setting  fire  to  a  building,  or 
any  other  illegal  act  of  violence,  such  as  was 
referred  to  in  the  course  of  the  argument.  With 
reference  to  this  part  of  the  case,  we  ought  not, 
when  considering  what  is  the  true  character  of  an 
act,  to  lay  aside  all  knowledge  of  human  nature, 
and  all  experience  of  the  nabits  of  mankind. 
These  appear  to  me  to  be  the   bans  of,  and 
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[y  to  be  interwoyen  with,  and  form  a 
all  law,  whether  oriminal  or  otherwise ; 
rhen  J  look   at   the   case   in   this    light, 
no   tnie    analogy   between    a   crowd   of 
voluntarily  collected  round  a  fiffht,  and 
rho   in   a   public   street,    or    elsewhere, 
{sent    whilst   an   illegal    act    (the    sight 
loh     in    itself    cannot     reasonably     be 
sd  to  give  pleasure  to  any  one)  is  going  on. 
one  case  it   is   usually  the   bystanders 
around  who  create  and  are  responsible 
fight,  as  a  matter  of  interest  and  amuse* 
themselves.    In  the  other,  unless  there 
le  overt  act,  by  gesture  or  word,  which 
assistance  or  encouragement,  it  would  be 
to  all  reason  to  infer  that  the  bystanders 
[akiug  any  part  in  the  illegal  act.    Again, 
fight  takes  place,  but  two  can  fight,  and 
me  half  dozen  can  assist  the  combatants ;  it 
rever,  almost  of    the  very  essence  of  the 
that  a  large  number  should  be  present  as 
spectators,  who  could  not  consisbontly  with 
*)3ect    of   the    whole   proceeding   actively 
>re.    On  the  contrary,  where  other  acts  of 
:e  take  place,  it  is  to  say  the  least  more 
ible  that  those  who   intend   to   encourage 
will  nob  remain  mere  passive  spectators,  but 
[in  some  measure  take  an  active  part.    In  his 
[ming-up  to  the  juiy  in  the  present  case,  acting 
the  principle  and  the  ruliug  to  which  I  have 
ly  referred,  the  chairman,  after  telling  the 
that  they  were  to  determine  whether  or  not 
was  a  prize  fight,  directed  them  with  re-' 
ice  to  the  three  prisoners  that  "  all  persons 
go  to  a  prize  fight  to  see  the  combatants 
:e  each  other,  and  who  are  present  when  they 
so,  are  in  point  of  law  guilty  of  an  assault." 
added  also,  from  the  summing-up  of  Libtle- 
3,  J.,  in  Bess  v.  Murphy  (ubi  iup.) :  "  If  they 
re  not  casually  passing  by,  but  stayed  at  the 
se,  they   encouraged   it    by  their   presence, 
though  they  did  not  do  or  say  anything."    In 
view  of  the  law,  this  correctly  laid  it  down  as 
>plicable  to  the  particular  case  in  hand.    No 
l^ubt  it  did  not  exhaust  the  subject  or  deal  with 
the  possible  cases,  or  all  the  supposititious 
les  which  which  were  put  during  the  argument 
)fore  us.      It  was   said  that   instances  might 
[occur  of  persons  being  present  at  a  fight  such  as 
this,  or  even  at  this  fight,  who  yet  would  not  be 
'doing  an  illegal  act.    Thus  a  weak  man  might  be 
hemmed    in  by  the  crowd  and  so    be    present 
against    his    will;    the     father    or    mother   of 
one  of    the    combatants     might    be     there    to 
dissuade    him  if    possible   from  entering  upon 
or  continuing  the  contest ;  a  very  short  man  might 
be  at  the  outer  edge  of  the  crowd,  and  so  unable 
either  to  see  or  to  apprehend  what  was  going  on ; 
and  that  these  persons  would  not  be  guilty  of  an 
illegal  act.    This  is  quite  true,  but  surely  it  has 
no  bearing  upon  the  facts  proved  here,  nor  could 
the  chairman  have  alluded  to  such  cases  without 
travelling  very  wide  from  the  facts  proved,  and 
distracting  the  minds  of  the  jury  from  the  ques- 
tion to  be  considered  in  the  particular  case.    The 
chairman's  oWn   direction   is  confined  to    "all 

Eersons  who  go  to  a  prize  fight  to  see  the  com- 
atantB."  The  quotation  from  Littledale,  J.  is 
not  BO  accurate,  because  it  may  appear  to  affirm 
the  proposition  that  all  persons  who  stay  af}  the 
place  encourage  the  fight ;  but  even  as  to  this  it 
states  what  I  think  is  sound  lawi  unless  it  be 


taken  to  include  persons  staying  for  some  cause 
which  makes  it  legal,  or  to  include  those  curious 
and  exceptional  instances  mentioned  during  the 
argument.  Few  propositions  of  law  can  be  applied 
during  a  summing-up,  even  in  criminal  cases,  so 
as  to  be  sufficient  and  complete  in  omnihtts  ;  nor 
need  they  be,  since  the  office  of  a  summing-up  is 
not  to  propound  the  law  exhaustively,  but  to 
explain  so  much  of  it  as  relates  to  and  is  called 
for  by  the  particular  case  which  the  jury  have  to 
try.  It  only  remains  to  notice  the  verdict  of  the 
jury.  They  found  the  three  prisoners  guilty,  but 
added  that  it  was  in  consequence  of  the  direction 
by  the  chairman  of  law,  as  they  found  that  these 
prisoners  were  not  aiding  and  abetting.  This 
should  be  construed  in  such  a  manner  as  to  make 
it  reasonable  and  consistent,  and  it  can  be  so 
construed.  The  jury  by  their  verdict  find  that 
the  three  prisoners  by  their  presence  at  the  fight 
brought  themselves  within  the  chairman's  defini- 
tion of  the  offence  with  which  they  were  charged, 
and  thereby  they  must  be  taken  to  have  disposed 
of  the  point  raised  in  Goney's  favour,  viz.  that  he 
was  hemmed  by  the  crowd.  Ko  doubt  he  was 
ultimately,  but  the  jury  may  well  have  thought 
that  he  placed  himself  where  he  was  voluntarily, 
and  in  order  to  secure  a  good  position  whence  he 
could  see  the  fight.  No  allusion  is  made  in  the 
case  to  aiding  and  abetting,  but,  beside  those 
fighting,  there  were  several  backers  within  the 
ring,  and,  as  I  accept  the  finding,  I  understand 
the  jury  to  mean  no  more  than  that  these  prisoners 
were  taking  no  active  part  in  the  fight.  For  these 
reasons  it  seems  to  me,  agreeing  as  I  do  with  the 
main  propositions  of  law  that  have  been  stated  by 
my  learned  brothers  and  commented  upon,  that 
this  conviction  ought  to  stand. 

DsNMAir,  J.  —  The  three  defendants,  Goney, 
Gilliam,  and  Tully,  were  indicted  for  an  assault.  I 
think  there  was  evidence  upon  which  the  jury 
might  properly  find  that  the  two  men  Burke 
and  Mitchell  were  engaged  in  an  unlawful  fight, 
and  that  they  and  their  seconds  were  guilty  of 
one  or  more  assaults.  But,  as  regards  the  defen- 
dants Goney,  Gilliam,  and  Tully,  I  find  no  facts 
stated  showing  that  they  did  anything  to  promote 
the  unlawful  fight,  or  the  assaults  committed; 
unless  the  mere  fact  of  being  found  in  the  crowd 
surrounding  the  combatants  is  evidence  of  that 
kind.  The  utmost  that  can  be  gathered  from  the 
facts  stated  is,  that  they  were  for  some  appreciable 
time  inactive  spectators  of  an  unlawful  fight.  The 
only  question  for  us  is,  whether  the  direction  of 
the  chairman  was  correct.  According  to  my  view 
of  that  direction  it  amounted  to  telling  the  jury, 
as  matter  of  law,  that  merely  being  found  present 
in  the  crowd  surrounding  the  combatants  was  not 
only  evidence,  but  conclusive  evidence,  that  the 
defendants  were  encouraging  the  combatants,  and 
therefore  guilty  of  the  assaults  committed  by 
them.  If  Ihad  been  on  the  jury,  I  should  so  have 
understood  the  direction,  and  I  think  it  is  evident 
from  the  finding  of  the  jury  that  they  did  so 
understand  it.  For  the  reasons  given  by  my 
brother  Hawkins  in  his  judgment  I  entirely  concur 
on  both  the  points  argued.  I  think  this  direction 
was  wrong,  and  I  therefore  am  of  opinion  that  the 
conviction  should  be  quashed. 

Lord  GoLEaiDGS,  G.J. — ^The  facts  are  clearly 
stated  in  the  case  submitted  to  us  by  the  Ghair- 
man  of  the  Berkshire  Quarter  SessionSi  and  the 
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question  is  (whether  his  direction,  which  he  sets 
out  in  words,  can  in  point  of  law  be  sustained. 
That  is  the  question  which  in  form  the  chairman 
has  submitted  to  the  judges,  and  that  is  the  only 
question  which  I  propose  to  answer  or  to  discuss. 
Two  points  were  made  in  reference  to  the  chair- 
man's direction.    As  to  the  first,  I  conceive  it  to  bo 
established,  beyond  power  of  any  argument  how- 
ever in(;enious  to  raise  a  doubt,  that,  as  the  com- 
batants in  a  duel  cannot  give  consent  to  one 
another  to  lake  away  life,  so  neither  can  the  com- 
batants in    a    prize    fight  give  consent  to  one 
another  to  commit  that  which  the  law  has  re- 
peatedly hold  to  bo  a  breach  of  the  peace.    An 
individual  cannot  by  such  consent  destroy  the 
right  of  the  Crown  to  protect  the  public  and  keep 
the   peace.     To  the  judgments  of  my  brothers 
Hawkins  and  Cave,  JJ.,  which  I  have  had  the  ad- 
vantage of  reading  on  this  point,  both  in  their 
reasonings  and  their  conclusions,  I  give  my  entire 
assent.  The  judgments  of  Mathew,  J.  and  Pollock, 
B.  do  not,  I  think,  leave  anything  untouched  on 
the  second  point,  to  which  I  now  proceed.     I 
agree  with  them  entirely,  and  it  is  only  because 
of  the  practical  importance  of  the  question  that  I 
do  more  than  simply  express  my  concurrence.    I 
proceed  then  to  the  second  question  which  re- 
mains, whether  persons    other   than    the   com- 
batants who  are  voluntarily  present  at  a  prize 
fight,  and  who  are  there  as  spectators  of  the  fight, 
are  also,  in  point  of  law,  guilty  of  an  assault.    I 
mean  by  the  words  as  spectators  persons  who  are 
present  for  the  purpose  only  of  seeing  the  fight ; 
and  I  have  stated  the  question  thus  because  I 
believe  that  to  be  the  question  intended  to  be 
raised,  and  I  think   it  is   the   question  which 
is    raised,  in    the    case   before   us.     It  is    not 
dealing    fairly    with    the    chairman,    or    with 
the    jury,   or    even  with   ourselves,  to  suppose 
that  a  variety  of  questions  eo  absurd  that  they 
are  answered  by  mere  statement  were  intended 
to  be  put  to  us  when  there  is  a  real  and  important 
question  put  which  is  well  worthy  of  considera- 
tion, and  as  to  which  no  doubt  there  is  room  for 
confiicting  opinion.     I  do    not  trouble  myself, 
therefore,  with  the  question  whether  the  words 
used  would  cover  the  case  of  a  policeman  present 
and  doing  his  best  to  prevent  the  fight ;  of  a  man, 
policeman  or  not,  present  only  to  procure  evidence 
of  a  breach  of  the  peace  which  he  is  powerless  to 
prevent ;  of  a  passer  by  on  foot  or  in  a  carriage, 
who  stays  long  enough  to  ascertain  the  character 
of  the  fight,  and  goes  upon  his  way ;  of  some  one 
on  the  outskirts  of  a  crowd,  curious  as  to  the  object 
of  it,  whose  shortness  of  stature  is  not  aided  by 
any  friendly  tree.    If  ever  these  curious  questions, 
or  questions  like  them,  should  arise,  it  may  be 
safely  left  to  juries  or  to  judges  to  solve  them 
sensibly.    The  question  I  am  answering  is  this, 
when  there  is  evidence  uncontradicted  that  a  man 
is  a  spectator  of  a  prize  fight,  a  spectator  only,  if 
you  will,  but  a  spectator  in  the  sense   I  have 
defined,  a  person  who  goes  to  see  or  stays  to  see 
a  fight,  with  no  object  but  to  see  it,  does  that 
evidence  warrant  a  judge  in  directing  a  jury  that 
such  evidence,  if  they  believe  it,  proves  that  such 
a  person  is  guilty  as  a  principal  in  the  misde- 
meanour?   I  am  of  opinion  that  such  evidence 
does  warrant  a  judge  in  giving  such  a  direction, 
and  that  it  is  for  the  prisoner  to  show,  if  he  can, 
that  the  legal  inference  from  such  evidence  ought 
not  to  be  drawn  in  his  case.    It  is  not  denied 


that  there  are  dicta,  nay,  decisions,  of  single 
judges  which  entirely  support  the  direction  of 
the  chairman.  Indeed  his  charge,  as  he  repeats 
it  to  us,  is  made  up  of  the  words  of  Patteaon, 
J.  in  Bex  v.  Perkins  {uhi  sup.)  and  Little- 
dale,  J.  in  Bex  v.  Murphy  (ubi  sup.).  But 
it  is  said,  and  it  is  true,  that  these  dicta  or 
decisions  are  of  single  judges  only,  and  that 
in  none  of  the  cases  were  the  facts  exactly 
the  same  as  the  facts  in  the  case  before  us. 
To  the  first  objection,  I  reply  that  the  criminal  law 
is  built  up  of  the  dicta  of  single  judges,  and  that 
I  feel  no  inclination  to  examine  critic&Iiy  and 
overrule  a  set  of  decisions  which  seem  to  me 
founded  in  good  sense  and  conducive  to  the  public 
good.  Practical  wisdom  rather  than  scientific 
exactness  seems  to  me  to  be  the  thing  to  aim  at  in 
a  branch  of  the  law  which  is  concerned  with  the 
affairs  of  men  generally  speaking  in  their  simplest 
and  least  complicated  forms.  In  such  a  case  as 
this  the  spectators  really  make  the  fight ;  without 
them,  ana  in  the  absence  of  anyone  to  look  on  and 
encourage,  no  two  men,  having  no  cause  of  per- 
sonal quarrel,  would  meet  together,  in  solitude,  to 
knock  one  another  about  for  an  hour  or  two.  The 
brutalising  effects  of  prize  fights  are  chiefly  due 
to  the  crowd  who  resort  to  them,  and  if  I  find 
judtces  of  great  reputation  saying  in  varioos 
phrases,  and  on  various  occasions,  what  Little- 
dale,  J.  and  Patteson,  J.  said  in  the  cases  I  have 
mentioned,  and  that,  in  consequence,  the  volun- 
tary spectators  of  a  prize  fight  have  been  convicted 
of  an  assault,  I  will,  if  I  can,  affirm  such  a  convic- 
tion, and  uphold  the  authority  of  the  judges  on 
whose  decisions  it  is  based.  I  reply  to  the  second 
objection  that  it  hardly  ever  happens  that  the 
circumstances  of  two  cases  are  exactly  the  same, 
but  the  words  of  the  judges  are  general,  and  will 
include  the  case  before  ns,  and  that  I  see  no  dis- 
tinction in  principle  between  the  persons  to  whom 
the  judges  applied  their  doctrine  and  the  persons 
to  whom  it  is  sought  to  apply  the  doctrine  here. 
If  a  surgeon  who  attends  a  duel  to  save  if  possible 
the  lives  therein  imperilled  attends  it  as  a 
criminal,  I  can  see  no  sort  of  reason  why  the 
spectator  of  a  prize  fight  should  not,  if  there  be 
fair  authority  for  the  position,  be  held  as  guilty 
as  the  prize  fighters  themselves.  It  must  be 
remembered  that  in  all  these  cases  of 
constructive  assaults  and  constructive  felonies 
we  get  beyond  the  region  of  actual  fact  into 
that  of  positive  legal  inference.  A  second  in  a 
duel  perhaps  does  no  physical  act  at  all ;  a  man 
who  stands  outside  a  house  while  his  fellow 
burglar  goes  inside  and  is  guilty  of  violence  does 
not,  in  actual  fact,  break  and  enter;  yet  such 
persons  are  wrongly  or  rightly  held  as  gailty  as 
the  actual  duellist  or  the  actual  burglar.  The 
man  who  keeps  the  ropes,  or  goes  round  to  collect 
contributions,  no  more  really  assaults  anyone  than 
a  mere  spectator,  but  some  of  my  learned  brothers, 
at  any  rate,  would  hold  that  such  men  are  pro- 
perly to  be  held  guilty  of  assault.  Once  granted 
that  an  actual  physical  participation  in  the  assault 
is  not  necessary,  it  seems  to  me  that  there  is  no 
legal  principle  in  distinguishing  between  one  set 
of  spectators  and  another,  using  the  word  spec- 
tator in  the  sense  which  I  have  above  defined; 
and  I  protest  with  all  possible  respect  against 
drawing  a  line  which  the  authorities  hitherto 
have  not  drawn,  which  I  have  given  my  reasons 
for  thinking  there  is  no  legal  principle  in  drawing, 
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and  which  it  will  I  think  be  yery  misohieTOUB  in 
practice  to  draw.  I  am  of  opinion  that  the  three 
prisoners  here  most  be  taken  on  this  evidence 
to  have  been  spectators  of  a  prize  fight  in  the 
above-mentioned  sense ;  that  the  anthorities 
show  that  snch  spectators  are  guilty  of  assault, 
and  that  therefore  the  direction  of  the  chairman 
was  correct,  and  the  conviction  should  be  afiirmed. 
It  is  true  that  the  jury  have  expressed  their 
opinion  that  they  did  not  aid  or  abet,  but  then, 
as  they  found  the  prisoners  guilty,  they  must 
be  taken  to  have  meant  that  the  prisoners  did  not 
do  any  outward  act  of  aiding  or  abetting ;  which 
for  the  reasons  I  have  already  given  appears  to  me 
immaterial. 

Conviction  quashed. 

Solicitors  for  the  prisoners,  Bawson  and  Awdry, 
Great  Marlow. 

Solicitor  for  the  prosecution,  The  Solicitor  to 
the  Treasury. 


Saturday,  March  11, 1882. 

(Before  Lord  Golebidge,  G. J.,  Dbnman,  Stephen, 
Mathew,  and  Gave,  JJ.) 

Reg.  r.  Rowlands,  Williams,  and  J.  Williams. 

Debtors  Act  1869  —  32  ^33  VicL  c.  62,  «.  13,  sul- 
sect,  3 — Intent  to  defraud  creditors — Evidence  of 
intent  to  defeat  and  delay  one  creditor  only — 
Meaning  of**  any  'person  "  in  sect,  13. 

T7ie  32  ^  33  Vict,  c.  62,  s.  13,  suh-sect,  3,  enacts, 
"  if  any  person  has,  toith  intent  to  defraud  his 
creditors  concealed  or  removed  any  part  of  his 
property  since  or  within  two  months  of  any 
unsatisfied  judgment,  or  order  for  payment  of 
money,**  he  shall  be  guilty  of  a  misdemeanour, 

A  judgment  was  obtained  against  B,  for  18Z.  4>«.  8d. 
{Nov,  8,  1881).  On  the  night  of  that  day  he, 
with  the  assistance  of  the  other  two  prisoners, 
removed  his  goods  with  tits  object  of  defeating 
and  delaying  the  execution  creditor.  B,  and 
the  other  two  prisoners  were  indicted  and  con^ 
victed  for  removing  the  goods,  with  intent  to 
defraud  B.'s  creditors  [^plurat].  The  chairman 
left  the  question  of  intention  to  defeat  the  creditors 
io  the  jury,  ruling  that  there  was  evidence  of 
an  intention  to  defraud  the  creditors  generally. 

Held,  that  the  ruling  of  the  chairman  was  wrong, 
and  that  the  conviction  covld  not  be  sustained. 

Held,  also,  thai  the  words  "  arvy  person  '*  in  sect. 
13  meant  any  person,  and  was  not  confined  to 
bankrupts  or  persons  who  had  liquidated  their 
affairs  in  bankruptcy. 

Case  stated  for  the  opinion  of  this  Gonrt  by  the 
Chairman  of  the  Quarter  Sessions  for  the  county 
of  Carnarvon. 

David  Rowlands,  John  Williams,  and  John 
Williams  were  tried  before  me  at  the  last  quarter 
sessions  holden  for  the  county  of  Garmartheu,  on 
the  6th  Jan.  1882,  upon  an  indicbmeut  framed 
upon  the  third  sub -section  of  the  13th  section  of 
the  32  &  33  Vict.  c.  62. 

Carmarthenshire,  to  wit. — 1st  count.  That  on 
the  8th  Nov.  1881  judgment  was  recovered  against 
David  Rowlands,  in  the  County  Court  holden  at 
Swansea,  in  the  county  of  Glamorgan,  at  the  suit 
of  Phillips  and  Son,  merchants  trading  in  the 
said  town  of  Swansea,  the  County  Court  judge 
sitting  at  Swansea  and  making  and  ordering  the 


said  judgment  having  jurisdiction  in  that  behalf; 
and  that  the  said  David  Rowlands  and  John 
Williams,  a  grocer,  and  John  Williams,  a  roller- 
man,  afterwards,  with  intent  to  defraud  the 
creditors  of  the  said  David  Rowlands,  and  within 
two  months  of  the  said  judgment  (which  said 
judgment  was,  at  the  time  of  the  committing  of 
the  offence  herein  mentioned,  and  still  is,  un- 
satisfied) removed  one  pony,  one  chest  of  drawers, 
one  table,  two  chairs,  and  other  furniture  and  stock- 
in-trade,  and  goods  and  chattels,  part  of  the  pro- 
perty of  the  said  David  Rowlands,  against  the  form 
of  the  statute  in  such  case  made  and  provided. 

2nd  count.  That  on  the  8th  Nov.  1881  judg- 
ment was  recovered  against  David  Rowlands  in 
the  County  Court  holden  at  Swansea,  in  the 
county  of  Glamorgan,  at  the  suit  of  Phillips  and 
Son,  merchants  trading  in  the  said  town  of 
Swansea,  the  County  Court  judge  sitting  at 
Swansea  and  making  and  ordering  the  said  judg- 
ment having  jurisdiction  in  that  behalf;  and  that 
the  said  David  Rowlands,  aided  and  abetted  by 
John  Williams,  a  grocer,  and  John  Williams,  a 
rollerman,  afterwards,  with  intent  to  defraud  the 
creditors  of  the  said  David  Rowlands,  and  within 
two  months  of  the  said  judgment  (which  said 
judgment  was  at  the  time  of  the  committing  of 
the  offence  herein  mentioned  and  still  is,  un- 
satisfied) removed  one  pony,  one  chest  of  drawers, 
one  table,  two  chairs,  and  other  furniture  and 
stock-in-trade,  and  goods  and  chattels,  part  of  the 
property  of  the  said  David  Rowlands,  against  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

3rd  count.  That  on  the  8th  Nov.  1881  judgment 
was  recovered  against  David  Rowlands,  in  the 
Goanty  Court  holden  at  Swansea,  in  the  county  of 
Glamorgan,  at  the  suit  of  Phillips  and  Son, 
merchants  trading  in  the  said  town  of  Swansea, 
the  County  Court  judge  sitting  at  Swansea,  and 
making  and  ordering  the  said  judgment,  haying 
jurisdiction  in  that  behalf,  and  that  the  said 
David  Rowlands  afterwards,  with  intent  to  defraud 
his  creditors,  and  within  two  months  of  the  said 
judgment  (which  said  judgment  was,  at  the  time  of 
the  committing  of  the  offence  herein  mentioned, 
and  still  is  unsatisfied)  removed  one  pony,  one  chest 
of  drawers,  one  table,  two  chairs,  and  other  furni- 
ture, and  stock-in-trade,  and  goods  and  chattels, 
part  of  the  property  of  the  said  David  Rowlands, 
against  the  form  of  the  statute  in  such  case  made 
and  provided. 

It  was  proved  that  a  judgment  had  been  re- 
covered in  the  County  Court  upon  the  8th  Nov. 
1881  against  David  Rowlands  for  ISl.  4«.  Sd.,  which 
judgment  was  unsatisfied  at  the  time  of  the  trial. 
It  was  further  proved  that  upon  the  night  of  the 
same  day  upon  which  judgment  had  been  re- 
covered, Rowlands,  with  the  assistance  of  the  two 
Williams's, removed  his  goods  under  circumstances 
which  justified  the  conclusion  at  which  the  jury 
arrived  that  the  removal  was  effected  with  the 
object  of  defeating  and  delaying  the  execution 
creditor  from  obtaining  the  fruits  of  his  judgment. 
It  was  proved  that  after  the  removal  of  the 
goods  on  the  8th  Nov.  David  Rowlands'  house,  was 
shut  up,  and  that  the  bailiff  of  the  County  Court 
endeavoured  to  serve  two  summonses  upon  him, 
but  was  not  able  to  effect  service. 

It  was  objected  by  counsel  for  the  prisoner  that 
the  words  any  person  in  sect.  13  must  be  read  in 
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oonneotion  wiUi  the  words  of  seot.  11  and  seefc.  12, 
and  that  a  person  to  be  liable  under  the  13th 
section  xnust  be  either  a  bankmpt  or  have  liqui- 
dated his  affairs  by  arrangement. 

It  was  further  objected  that  there  was  no  evi- 
dence of  any  intention  to  defraud  creditors 
generally,  and  that  the  intent  to  defeat  and  delay 
a  particular  creditor  did  not  satisfy  the  words  of 
the  3rd  sub-section  of  sect.  13. 

I  overruled  both  objections,  and  left  the  ques- 
tion of  intention  to  defraud  the  creditors  to  the 
jury,  who  convicted  all  the  prisoners. 

At  the  request  of  the  counsel  for  the  prisoners 

I  reserved  this  case  for  the  opinion  of  the  Court 
for  the  Consideration  of  Grown  Cases  Beserved. 

The  question  for  the  opinion  of  the  Court  is 
whether  I  ought  to  have  decided  in  favour  of 
either  of  the  above  objections. 

No  counsel  appeared  on  either  side. 

Lord  GoLEBiDOE,  C.J. — I  am  of  opinion  that 
the  conviction  must  be  quashed.  The  indict- 
ments was  framed  under  the  third  sub-section  of 
sect.  13  of  the  32  &  33  Vict.  c.  62,  a  statute  which 
has  for  its  general  object  the  regulation  and 
practice  of  imprisonment  for  debt.  It  is  a  sepa- 
rate and  independent  statute  from  the  Bank- 
ruptcy Act.  Sect.  13  begins :  "  Any  person  shall 
in  each  of  the  cases  following  be  deemed  guilty 
of  a  misdemeanour,  and  on  conviction  thereof 
shall  be  liable  to  be  imprifioned.  .  .  .  Sub-sect.  3: 
If  he  has,  with  intent  to  defraud  his  creditors, 
concealed  or  removed  any  part  of  his  property 
since  or  within  two  months  before  the  date  of 
any  unsatisfied  judgment  or  order  for  payment 
of  money  obtained  against  him."  [After  stating 
the  facts  his  Lordship  proceeded  :]  Two  objections 
were  made  by  the  prisoner's  counsel  at  the  trial ; 
the  first  was  that  the  words  "any  person"  in 
sect.  13  must  be  read  in  connection  with  sects. 

II  and  12,  and  that  a  person,  to  be  liable  under 
the  13th  section,  must  be  either  a  bankrupt  or 
have  liquidated  his  affairs  by  arrangement.  We 
are  all  of  opinion  that  there  is  nothing  in  that 
objection.  I  believe  that  the  point  has  been 
already  decided;  but  if  not,  I  think  that  the 
words  "  any  person  "  in  an  Act,  which  is  not  a 
Bankruptcy  Act,  mean  what  they  imply,  "any 
person,  and  that  this  objection  was  rightly  over- 
ruled. The  second  objection  was  that  there  was 
no  evidence  of  any  intention  to  defraud  creditors 
generally,  and  that  the  intent  to  defeat  and  delay 
a  particular  creditor  did  not  satisfy  the  words  of 
the  3rd  sub-section  of  sect.  13.  In  the  2nd  sub- 
sect,  of  sect.  13  the  words  are :  "  If  he  has,  with 
intent  to  defraud  his  creditors  or  ody  of  them, 
made  or  caused  to  be  made  any  gift,  delivery,  or 
transfer  of,  or  any  charge  on  his  property."  But 
in  the  3rd  sub- sect,  the  words  "or  any  of  them  " 
are  omitted.  In  eaoh  of  the  counts  of  this  indict- 
ment the  charge  is  laid  "  with  intent  to  defraud 
his  creditors"  in  the  plural,  and  the  objection 
was  that  the  evidence  only  showed  the  intent  to 
defeat  and  delay  a  particular  creditor.  The  judge 
left  the  question  of  intention  to  defraud  the 
creditors  to  the  jury.  I  abstain  from  saying  that 
an  indictment  could  not  be  framed  in  apt  words 
under  this  section  where  the  evidence  may  be  of 
an  attempt  ^o  defeat  one  creditor  only,  but  indi- 
cating the  intention  to  defeat  the  creditors 
generally.  But  it  does  not  follow  that  an  attempt 
to  defeat  one  creditor  only  is  an  attempt  to  defeat 


the  creditors  generally.  In  the  present  oase  the 
evidence  was  only  of  an  attempt  to  defeat  and 
delay  one  creditor,  and  it  was  not  left  to  the  jury 
to  say  whether  that  was  evidence  in  their  judg- 
ment of  an  attempt  to  defraud  the  creditors 
generally.  I  think,  therefore,  the  conviction  must 
be  quashed. 

Denman,  J. — I  am  of  the  same  opinion.  Sect. 
13  comes  under  the  title  in  the  Act  of  "  Part  2, 
Punishment  of  Fraudulent  Debtors,"  and  does 
not  relate  to  bankrupts.  The  title  or  heading  is 
a  material  part  of  the  Act,  and  includes  all 
persons  who  are  fraudulent  debtors.  There  is 
nothing,  therefore,  in  the  first  objection.  But  the 
second  objection,  I  think,  must  prevail.  Ic  would 
be  wrong  to  decide  now  that  there  might  not  be  a 
case  in  which  evidence  of  an  attempt  to  defeat 
and  delay  one  creditor  might  not  afford  evidence 
of  an  attempt  to  defeat  and  delay  creditors 
generally.  In  the  present  case,  however,  there 
was  no  evidence  except  of  an  attempt  to  defeat 
and  delay  a  particular  creditor.  The  indictment 
specifically  charges  an  intent  to  defraud  the 
creditors  of  Bowlands,  not  a  particular  creditor. 
I  think  there  was  clearly  no  evidence  which 
ought  to  have  been  left  to  the  jury  of  an  intent 
to  defraud  the  creditors  generally. 

Stephen,  J. — I  am  of  the  same  opinion.  On 
the  first  point  it  seems  to  me  clear  that  the  3rd 
sub-sect,  of  sect.  13  does  apply,  not  merely  to 
bankrupts  and  liquidating  debtors,  but  to  eveiy 
person  whatever  who,  with  intent  to  defraud  his 
creditors,  conceals  or  removes  his  property.  As 
to  the  second  objection,  I  agree  that  we  ought  to 
quash  this  conviction  on  the  special  ground  that 
tne  facts,  as  stated  in  the  case,  are  not  such  as  to 
enable  us  to  say  that  the  conviction  was  right. 
The  case  does  not  even  say  that  Bowlands  has  aoy 
other  creditor  than  the  one  mentioned. 

Mathew,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  the  chairman  deoiaed  as  law 
what  ought  to  have  been  left  to  the  jury. 

Cave,  J. — I  am  of  the  same  opinion. 

Conviction  quouihed. 


Saturday,  March  25, 1882. 

(Before  Lord  Colebidge,  C.J.,  Gbove,  Stefheh, 
Mathew,  and  Cave,  JJ.) 

Beg.  v.  Mobbt; 

ManelaugTUer — Infant — Neglect  of  parent  to  supply 
medical  aid — Evidence. 

Where  a  parent  neglects  to  supply  medical  aid  for 
his  child  who  is  suffering  from  malignant  disease, 
and  the  infant  dies,  in  order  to  convict  the  parent 
of  the  crime  of  manslaughter  it  must  he  proved 
affirmatively  that  the  death  was  caused  by  such 
negUct,  and  if  the  medical  evidence  on  behalf  of 
the  prosecution  only  goes  to  the  extent  that  the 
life  probably  might  have  been  prolonged  by  calling 
in  medical  aid,  it  is  not  sufficient  to  support  a 
conviction. 

If  death  is  accelerated  by  a  parent's  wUfuUy  neglect* 
ing  to  provide  msdical  aid  in  such  a  case  the 
parent  is  guilty  of  manslaughter. 

Case  reserved  for  the  opinion  of  this  court  by  Sir 
H.  Hawkins. 

The  prisoner  was  convicted  before  me  at  the 
last  session  of  the  Central  Criminal  Court,  of  the 
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maDslanghtor  of  bis  son,  Abraham  Morby,  a  child 
under  the  acre  of  foarteen,  who  lived  with  him, 
and  was  in  his  castod  j  at  Woolwich. 

The  prisoner  had  ample  meai^s  and  opportunity 
to  provide  adequate  food,  clothing,  medical  aid, 
and  lodging  for  his  child,  and  he  did  provide  all 
these  things,  except  medical  aid;  this  he,  under  the 
circumstances  hereinafter  stated,  wilfully  neglected 
and  omitted  to  provide,  because,  being  one  of  the 
"  Peculiar  People"  he  did  not  believe  in  medical 
aid,  but  trusted  in  prayer  and  anointment  alone 
(see  Epistle  of  St.  James,  c.  5,  v.  14). 

The  deceased  child,  who  was  eight  years  old, 
was,  on  the  27th  Dec.  last,  known  by  the  prisoner 
to  be  suffering  from  confluent  small-pox.  Of 
that  disease  it  died  on  the  8th  Jan. 

The  jury  found  that  it  was  reasonable  and 
proper  that  the  prisoner  should  have  called  in  and 
provided  medical  aid  for  it,  but  that  he  wilfully 
neglected  and  omitted  so  to  do. 

No  medical  man  saw  the  deoeased  during  life  ; 
but  Dr.  Sharpe,  who  made  a  post  mortem  exami- 
nation of  the  body,  stated  that  death  was  un- 
doubtedly due  to  small-pox ;  that  small-pox  is  a 
disease  requiring  medical  advice  and  skill,  great 
attention,  and  great  care,  and,  if  not  attended  to, 
is  calculated  to  spread. 

This  question  was  put  to  Dr.  Sharpe  :  "  In  your 
opinion,  do  you  think  the  life  of  the  deceased 
might  have  been  probably  prolonged  if  medical 
skill  had  been  called  in  P  "  to  which  he  answered 
thus :  "  Probably ;  but  I  would  rather  put  it  in 
this  way :  that  the  chances  of  the  boy's  life  would 
have  been  increased  by  having  medical  advice." 

The  prisoner's  counsel  admitted  that  he  could 
not  contend  that  the  prisoner  was  not  guilty  of  a 
breach  of  the  statutory  duty  imposed  on  him  by 
31  &  82  Vict.  c.  122,  s.  37,  but  he  submitted  that 
the  death  was  not  caused  by  that  breach  of  duty. 
I  held  that,  if  death  was  accelerated  thereby,  it 
would  be  sufficient.  Upon  this  the  prisoner's 
counsel  urged  that  there  was  no  proof  that  death 
was  so  accelerated.  Thereupon  Dr.  Sharpe  was 
recalled,  and  the  following  questions  were  put  to 
him,  to  which  he  gave  the  answers  subjoined : 

Q. — In  your  judgment,  if  medical  advice  and 
assistance  had  been  called  in  at  any  stage  of  this 
disease,  might  the  death  have  been  averted 
altogether  P 

A-^I  can  only  answer  that  by  saying  that 
it  might  have  been.  Ours  is  not  a  positive 
science.  It  might  have  been  averted  if  medical 
aid  had  been  called  in  at  any  earlier  stage.  I  am 
unable  to  say  whether  it  probably  would.  I  might 
say  probably  as  to  whether  life  might  have  been 

Erolonged.  I  cannot  say  that  death  would  pro- 
ably  have  been  averted.  I  think  it  probable  that 
life  might  have  been  prolonged.  I  can  only  say 
probably  might,  because  I  did  not  see  the  case 
while  living.  I  am  unable  to  say  that  life  would 
probably  have  been  prolonged,  because  I  did  not 
see  the  case  during  life.  Diui  I  done  so,  I  might 
have  been  able  to  answer  the  question. 

The  prisoner's  counsel  still  insisted  there  was 
no  proof  that  death  was  caused  or  accelerated  by 
the  prisoner's  breach  of  duty. 

I  thought  it  best  to  submit  the  evidence  to  the 
jury,  and  to  reserve  the  point,  if  necessary. 

I  accordingly  asked  the  jary  whether  the  life 
of  the  child  would,  in  their  judgment,  have  been 
prolonged  if  medical  aid  had  l)een  called  in  when  the 
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prisoner  became  aware  of  the  fact  that  deoeased 
was  suffering  from  small-pox  P 

To  this  question  they  answered  that  it  would. 

I  then  told  them  that  if  they  so  found,  and  that 
the  death  of  the  child,  though  it  could  not  be 
certainly  averted  altogether,  was  nevertheless 
accelerated  by  the  wilfal  neglect  of  the  prisoner 
to  provide  such  medical  aid  when  it  was  reason- 
able and  proper  and  his  duty  to  provide  it — he 
having  the  means  and  opportunity  to  do  so— he 
was  guilty  of  manslaughter. 

On  this  direction  the  jury  found  him  guilty. 

I  reserve  for  the  opinion  of  the  Gourt  of 
Griminal  Appeal  these  two  qaestions : 

Ist.  Whether  there  was  any  evidence  that  the 
life  of  the  child  would  have  been  prolonged  for 
any  period  of  time,  however  short,  if  the  prisoner 
had  called  in  and  provided  medical  aia — or  in 
other  words,  that  death  was  accelerated  by  his 
breach  of  duty  P 

If  there  was,  I  am  satisfied  with  the  finding  ci 
the  jury. 

2nd.  Whether,  assuming  the  prisoner  to  have 
accelerated  the  death  of  the  child  by  his  breach 
of  duty  in  wilfully  neglecting  to  provide  for  it 
medical  aid  as  aforesaid,  he  was  properly  con- 
victed of  manslaughter  P 

If  either  of  these  questions  are  answered  in  the 
negative  the  conviction  is  to  be  quanhed. 

If  both  are  answered  in  the  affirmative  it  is  to 
be  affirmed. 

The  case  not  being  one  demanding  punishment, 
I  have  released  the  prisoner  on  his  own  recog- 
nizances to  appear  for  judgment  if  he  should  be 
required  to  do  so. 

See  31  Sd  32  Yiot.  c.  122,  s.  37 ;  Beg.  v.  Vownes 
(L.  Bep.  12  Q.  B.  Div.  25,  s.  c.  45  L.  J. ;  13  Gox's 
G.  G.  111). 

March  20, 1882.  fi.  Hawkins. 

D.  Kingsford  for  th«  prisoner. — There  was  no 
evidence  in  support  of  the  charge  of  man- 
slaughter which  the  judge  ought  to  have  left  to 
the  jury,  and  he  ought  to  have  directed  an 
acquittal.  It  was  necessary  for  the  prosecution 
to  show  that  the  non-supply  of  medical  assistance 
by  the  prisoner  was  the  direct  and  proximate 
cause  of  the  death  of  the  boy  or  of  the  accelera- 
tion of  his  death.  The  case  of  Bex  v.  Stockdale 
(2  Lewin  G.  G.  220)  was  then  cited. 

Poland  {Mead  with  him)  for  the  prosecution. — 
The  verdict  may  be  supported  by  taking  into 
account  the  jury's  own  personal  knowledge  in 
smallpox  cases,  in  addition  to  the  evidence  of  the 
doctor,  and  that  they  might  reasonably  have  come 
to  the  conclnsion  that  the  life  would  have  thereby 
been  prolonged.  Then,  as  to  the  second  question. 
[Lord  GoLEBCDGB. — The  Gourt  is  satisfied  that  the 
learned  jud^^e's  direction  was  right  upon  the 
second  question.] 

Lord  GoLEKiDGB,  G.J. — We  are  all  dearly  of 
opinion  that  the  conviction  cannot  be  supported* 
The  jury  may  have  thought  that,  as  there  had  been 
a  neglect  of  his  duty  by  the  parent,  it  was  right  to 
mark  their  sense  of  it  by  their  verdict.  Nothing 
could  be  more  cautious  than  the  answers  given 
by  the  medical  witness  to  the  questions  put  to 
him.  It  was  not  enough  to  sustain  the  charge  of 
manslaughter  to  show  that  the  parent  had  neg- 
lected to  use  all  reasonable  means  of  saving  the 
life  of  his  child ;  it  was  necessary  to  show  that  what 
the  parent  neglected  to  do  had  the  effect  of  shorten- 
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ing  the  child's  life.  The  atmoet  that  the  doctor 
ironld  BBj,  giving  his  eyidenoe  under  a  strong  re- 
sponsibilitjr,  in  answer  to  the  question,  "  In  Tonr 
judgment,  if  medical  advice  and  assistance  had  been 
called  in  at  any  stage  of  this  disease,  might  the  death 
have  been  averted  altoffether  P"  was, "  I  cannot  sav 
that  death  would  probably  have  been  averted.  I 
think  it  probable  that  life  might  have  been  pro- 
longed, lean  only  say  probably  miffht,  because!  did 
not  see  the  case  during  life ;  had  idone  so  I  might 
have  been  able  to  answer  the  question."  That 
evidence  is  f^  too  vague  to  allow  this  conviction 
to  stand  when  all  that  the  skilled  witness  could 
say  was  that  probably  the  life  of  the  boy  mieht 
have  been  prolonged  if  medical  assistance  had 
been  called  in. 

Gbove,  J.— I  am  of  the  same  opinion.  The 
jury,  by  their  verdict,  say  what  the  medical  wit- 
ness ezpresslv  declined  to  sav,  that)  is,  that  the 
boy's  lite  would  have  been  prolonged  by  calling  in 
medical' assistance.  The  prosecution  was  bound 
to  give  affirmative  evidence  that  the  death  was 
caused  by  the  neglect  of  the  prisoner  to  call  in 
medical  assistance. 

Stepheh,  J. — I  am  of  the  same  opinion.  This 
matter  might  be  made  absolutely  plain  if  the 
evidence  were  to  go  a  little  more  into  detail. 
Bappose  the  medical  witness  had  been  asked 
whether  the  administration  of  such-and-such 
medicines  which  had  not  been  administered 
would  have  been  of  service  in  prolonging  the 
boy's  life,  and  he  had  answered  that  '*  probably 
they  might  have  been,  but  that  he  could  not 
unaertake  to  say  so,  not  haviuff  seen  the  case." 
Would  any  one  say  that  the  negieot  to  adminiscer 
such  medicines  would  make  the  &ther  guilty  of 
manslaughter  P  It  is  probable  that  the  prisoner 
was  fj^ty  of  an  offence  under  the  statute  in  not 
providing  medical  assistance,  but  it  does  not 
follow  that  he  was  guilty  of  manslaughter,  which 
requires  it  to  be  shown  that  the  result  of  the 
negieot  was  to  cause  death,  whereas  here  it  was 
left  in  doubt ;  and  I  have  always  understood  that 
to  warrant  a  conviction  the  minds  of  the  jury 
must  be  free  from  any  reasonable  doubt. 

Mathbw  and  Gave,  JJ.  concurred. 

OonvioHon  qua$ked. 


Supreme  Court  ai  JnMnttnrt* 

COURT    OF    APPEAL. 


SITTINGS  AT  WESTMINSTBB. 

Wednesday,  March  15, 1882. 

(Before   Lord    Gousbisos,   L.G.J.,    Bbbtt    and 

HOULEB,  L.  J  J.) 

Bbo.  V,  Basclat  anb  anothbs  (Justices  of  Essex) 

Aim  WsAYSK.  (a) 

Baiing — Oumer  instead  of  occupier — PvhUe  HeaUh 
Ael  1875  (38  ^  39  Vict,  c.  55),  s.  211— Oonstrw 
tion, 

BeeL  211  of  the  PubUo  Health  Act  1875  provides 
that,  in  certain  easeSf  '*  The  owner  instead  of  the 
occupier  may,  ai  the  option  of  the^  urhan 
a/UfthorHy,  he  riUed  ....  provided  thai,  in  cases 
where  the  oumer  is  rated  instead  of  the  oeeupter, 

"Id  1^  A,  EL  RnuHnov,  Siq^  BuriittMiMAW. 


he  shall  he  assessed  on  such  reduced  esiimaie  as 
the  urhan  authority  deem  reasonahle  of  the  net 
annual  value,  not  heing  less  than  two-thirds,  nor 
more  than  four-fifths  of  the  net  annual  value; 
ar^  where  such  reduced  estimate  is  in  respect  of 
tenements,  whether  occupied  or  utMceupiei,  then 
such  assessment  may  he  made  on  one-half  of  (he 
amount  at  which  such  tenements  would  oe  luMe 
to  he  rated  if  the  same  were  occupied  and  the  rate 
were  levied  on  the  occupier.** 

Held,  thai  the  owner  of  tenements  who  is  rated, 
whether  they  are  occupied  or  not,  can  only 
he  rated  upon  ono'hcdf  of  their  net  annual 
value. 

Judgment  of  Field  and  Cave,  JJ,  affirmed. 

This  was  an  application  on  the  part  of  the  urban 
authority  of  the  parish  of  East  Ham,  in  the 
county  of  Essex,  for  a  mandamus  to  the  defen- 
danta,  justices  of  that  oounty,  acting  in  and  for  the 
district  of  East  Ham,  to  compel  them  to  issue 
their  warrant  of  distress  to  enforce  the  payment 
by  a  Mr.  Weaver  of  the  amount  of  a  general 
district  rate  assessed  by  the  urban  authority  upon 
him  in  respect  of  certain  tenemente  at  East  Ham, 
of  which  he  was  the  owner,  and  which  amount  he 
had  refused  to  pay. 

Mr.  Weaver  was  the  owner  of  twenty- seven 
small  houses  or  tenements  at  East  Ham,  whioh  he 
let  to  various  tenants  at  weekly  or  monthly  rents, 
not  exceeding  102.  in  value,  and  the  urban  autho- 
rity or  local  i)oard  of  that  parish  having,  under 
the  powers  conferred  upon  them  by  sect.  211  of 
the  Public  Health  Act  1876  (38  &  39  Yicfc.  o.  55) 
passed  a  resolution,  on  the  25th  March  1879,  that 
the  owners  instoad  of  the  occupiers  of  such  small 
tenements  should  be  rated,  wnether  their  tene- 
menta  were  occupied  or  unoccupied,  and  that 
such  rata  should  be  assessed  at  two-thirds  of  the 
net  annual  value,  as  provided  by  that  section  of 
the  Act,  a  rata  to  that  amount  was  aooordin^y 
made  on  the  9th  Nov.  1880. 

At  the  time  when  this  rata  was  made,  twenty 
of  Mr.  Weaver's  twenty-seven  houses  were  un- 
occupied, but  the  rating  authority  rated  him,  as 
they  were  empowered  to  do  under  the  section 
above  mentioned,  for  all  the  twenty-seven,  allow- 
ing him,  however,  only  the  deductions  specified  in 
the  first  part  of  the  proviso  to  sub-sect.  1  of  sect 
211;  that  is  to  say,  they  assessed  him  on  the 
"reduced  estimate  of  two-thirds  the  net  annual 
value  "  of  the  tenements. 

The  net  annual  value  of  each  of  the  houses  was 
6Z.  15<.,  and  the  rate  was  assessed  at  a  rental  of 
41. 10s,  for  each  house,  beins  the  specified  two- 
thirds.  This,  at  Is,  6d,  in  tne  pound,  amounted 
to  6s.  9d,  for  each  house,  and  to  91,  2s.  Sd,  for  the 
whole  numbw,  including  the  twenty  nnooon^ed 
as  well  as  the  seven  houses  whioh  were  ocou|Hed. 
This  amount  Mr.  Weaver  refused  to  pay,  on  the 
ground,  as  he  claimed  and  contended,  that,  as  he 
was  rated  and  would  have  to  pay  rates  for  his 
houses,  "whether  occupied  or  unoooupied«"  he 
was  entitled  to  the  iurther  benefit  and  deduction 
provided  for  owners  in  that  case,  by  the  latter 
portion  of  the  said  proviso,  namely,  to  be  rated  on 
one-half  the  value  only ;  and  upon  the  local  board 
applying  to  the  justices  to  enforce  payment  by 
Mr.  Weaver  of  the  amount  of  rates  assessed  by 
them  UDon  him  as  before  mentioned,  the  justicsB 
declined  to  make  an  order  or  issue  a  distress 
warranti  being  of  opinion  that  the  local  board 


MAGISTRATES'  OASES. 


651 


Gt.  Of  App.]         Beg.  v.  Babclat  and  akothxr  (Jnstioes  of  Easez)  and  Wbateb.  [Gt.  op  App. 


were  not  enabled  by  sect.  211  of  tbe  Public  Health 
Act  1875,  if  they  rated  owners  for  tenements, 
whether  occupied  or  unoccupied,  to  assess  them  at 
two- thirds  their  net  annual  value. 

The  Queen's  Bench  Division  discharged  a  rule 
for  the  fnandamu§  (tmte,  p.  592 ;  and  46  L.  T.  Bep. 
N.  8. 102). 

From  this  judgment  the  urban  authority  now 
appealed. 

Vay,  Q-G.  and  Tindal  Aihinaon  for  the  appel- 
lants. — The  question  is  whether  the  court  below 
are  right  in  saying  that  the  urban  authority  can- 
not rate  Mr.  Weaver  on  two-thirds  of  the  net 
annual  value  of  the  tenements  of  which  he  is  the 
owner,  bat  must  rate  him  on  not  more  than  one- 
half  of  that  value.  That  depends  upon  the  con- 
atruction  to  be  put  upon  the  words  of  sect.  211  of 
the  Public  Health  Act  1875,  which  enacts  that,  in 
certain  cases,  "  the  owner  instead  of  the  occupier 
may,  at  the  option  of  the  urban  authority,  be 
rated.  .  .  .  Provided  that,  in  cases  where  the 
owner  is  rated  instead  of  the  occupier,  he  shall  be 
assessed  on  such  reduced  estimate  as  the  urban 
authority  deem  reasonable  of  the  net  annual  value, 
not  being  less  than  two-thirds,  nor  more  than  four- 
fifths  of  the  net  annual  value ;  and  where  such 
reduced  estimate  is  in  respect  of  tenements, 
whether  occupied  or  unoccupied,  then  such  assess- 
ment may  be  made  on  one-half  of  the  amount  at 
which  such  tenements  would  be  liable  to  be  rated 
if  the  same  were  occupied,  and  the  rate  were 
levied  on  the  occupiers."  By  the  decision  appealed 
from  the  words  *'  such  assessment  may  be  made  on 
one-half  of  the  amount "  are  to  be  rc«d  as  '*  must 
be  made."  It  is  submitted  that  the  true  construc- 
tion of  the  section  is  that,  where  there  is  an 
occupier  and  the  owner  is  rated,  the  assessment  is 
to  be  on  not  less  than  two-thirds  nor  more  than 
four-fifths  of  the  net  annual  value ;  and  that, 
where  the  owner  is  rated,  whether  there  be  an 
occupier  or  not,  the  assessment  is  to  be  on  not 
less  than  one-half,  nor  more  than  four-fifths.  In 
the  latter  case  the  minimum  is  reduced  to  one- 
half;  but  the  use  of  the  word  *'  may  "  in  contrast 
with  the  word  "  shall,"  shows  that  such  reduction 
is  optional  on  the  part  of  the  urban  authority.  It 
is  submitted  that  the  word  **  may  "  cannot  refer 
to  the  discretion  of  the  local  authority  to  rate  the 
owner  instead  of  the  occupier  where  the  tenements 
are  anoccupied ;  because  a  general  power  is  given 
to  the  urban  authority  by  the  words  in  the  earlier 
part  of  the  section :  "  The  owner  instead  of  the 
occupier  may,  at  the  option  of  the  urban  authority, 
be  rated  in  cases  wnere,  &o,;  that  is,  whether 
there  is  an  occupier  or  not.  [Lord  Golbkidgb, 
G.J. — The  words  are,  **  the  owner  instead  of  the 
occupier."  That  implies  an  occupier.]  They  also 
refeired  to 

The  Poor  Bate  AsseBBinent  and  CoUeotioii  Aot  1869. 

The  respondents  did  not  appear. 

Lord  GoLEBiDOE,  G.J. — I  am  of  opinion  that  the 
judgment  below  was  correct.  This  case  seems  to 
me  to  be  reasonably  clear,  and  I  think  that  both 
the  words  and  the  intention  of  the  statute  support 
the  conclusion  of  the  court  below.  The  211th 
section  of  the  Public  Health  Act  1875  gives 
power,  at  the  option  of  the  urben  authority,  to  rate 
the  owner  instead  of  the  occupier  in  certain 
specified  cases.  I  am  of  opinion  that  that  general 
power  is  applicable  only  to  premises  which  are 
occupied ;  in  such  cases  the  urban  authority  may 
rate  the  owner.    If  there  had  been  occupiers  of 


the  tenements  in  the  present  case,  the  first  part  of 
the  section  would  have  been  applicable,  which 
provides  that  where  the  owner  is  rated  instead  of 
the  occupier,  he  shall  be  assessed  on  such  reduced 
estimate  as  the  urban  authori^  deem  reasonable 
of  the  net  annual  value,  not  being  less  than  two- 
thirds,  nor  more  than  four-fiiths  of  the  net  annaal 
value.  The  section  then  goes  on  to  deal  with  small 
tenements  under  the  same  owner,  where  the  occu* 
piers  come  and  go  in  such  a  manner  as  to  make  it 
almost  impossible  to  rate  the  occupier.  In  such 
cases,  where  there  are  one  or  more  tenements 
occupied  or  unoccupied,  the  owner  may  be  rated 
whetner  the  tenements  are  occupied  or  not;  but 
then,  inasmuch  as  he  will  be  often  paying  rates  for 
property  from  which  he  is  receiving  nothing,  he  is 
to  pay  a  less  sum  than  the  owner  who  is  only  rated 
when  the  tenements  are  occupied.  The  urban 
authority  get  a  steady  rate,  and  from  a  person  that 
they  can  trust;  the  owner  having  to  pay  in 
respect  of  unprofitable  property  is  to  pay  a  less 
amount.  I  think  the  words  in  question  are  to  be 
construed  as  meaning,  "where  such  reduced 
estimate  is  in  respect  of  tenements,  whether  occu- 
pied or  unoccupied,  then  such  assessment  may  be 
made,"  but  it  must  be  **on  one  half  of  the 
amount,"  Ac.  That  construction,  is  aided  by  the 
earlier  statute  (32  &  33  Vict.  c.  4).  The  same  dis- 
tinction is  there  made,  although  the  figures  are 
diflerent,  between  the  owner  rated  instead  of  the 
occupier,  where  there  is  an  occupier,  and  the 
owner  of  one  or  more  rateable  hereditaments  who 
is  rated  whether  the  same  be  occupied  or  not.  The 
difference  is  there  between  a  deduction  of  15  per 
cent.,  and  a  deduction  of  30  per  cent.,  but  the 
principle  ib  the  same. 

Bbett,  L.J. — I  am  of  opinion  that  both  the 
reason  of  the  thine  and  tne  expressions  in  the 
Act  support  the  decision  of  the  coui't  below.  In 
the  first  place,  it  is  to  be  noticed  that  this  rate  is 
made  witnout  the  consent  of  the  owner.  A  fresh 
liability  is  imposed  upon  him  by  these  words. 
The  words  in  tne  early  part  of  the  section,  "  The 
owner  instead  of  the  occupier  may,  at  tbe  option 
of  the  urban  authority,  be  rated,"  apply  only  to 
oases  where  thore  is  both  an  owner  and  an 
occupier.  It  seems  to  me  impossible  to  read  that, 
as  suggested  by  Mr.  Atkinson,  as  applying 
whether  there  is  an  occupier  or  not.  It  is  made 
not  imperative  but  discretionary  whether  the 
owner  in  such  cases  shall  be  rated  instead  of  the 
occupier.  When  the  urban  authority  have  exer- 
cised their  discretion  and  determined  that  the 
owner  shall  be  rated  instead  of  the  occupier,  then 
the  section  is  imperative  as  to  the  limit  of  amount. 
If  that  first  part  of  the  section  only  applies  to 
cases  where  there  is  an  occupier,  and  the  section 
had  stopped  there,  then  the  owner  could  not  have 
been  rated  where  there  was  no  occupier.  So  it  Is 
desired  to  give  power  to  rate  the  owner  where 
there  is  no  occupier.  I  think  that  a  discretion  is 
given  to  rate  the  owner  in  respect  of  tenements 
that  belong  to  him  whether  occupied  or  not.  One 
would  expect  to  find  that  discretionary:  and  I 
think  that  it  would  have  been  better  if  the  words 
"  at  the  option  of  the  urban  authoritv  "  had  been 
put  in  here  as  they  were  in  the  earlier  part  of  the 
section.  Those  words  are  left  out,  but  the  word 
"may"  is  inserted,  and  is  used  in  precisely  the 
same  way  here  as  in  the  earlier  part  of  the  section. 
Then  the  section  goes  on — ^*'on  one*half  of  the 
amoant,"  to,  and  again  it  would  have  been  bette^ 


652 


MAGISTRATES'  OASES. 


Ohax.  Diy.] 


DoiskRoo  V,  Ths  Local  Gotesnment  Boabd. 


TChah.  Diy. 


if  the  same  words  had  been  nsed  as  in  the  first 
part  of  the  section;  bnt  the  words  "and  shall 
be  "  have  been  lefb  oat.  It  seems  to  me  that  the 
meaning  is  that  the  limit  is  to  be  imperative  as  ib 
is  in  the  other  case ;  bnt  instead  of  there  being  a 
power  to  rate  between  two  limits,  the  power  is 
limited  absolntelj  to  one-half.  I  think  that  the 
Legislature  have  enacted  that  which  is  reasonable, 
and  which  one  wonld  have  expected  them  to 
enact. 

HoLKSB,  L.J. — I  am  of  the  same  opinion,  and 
have  very  little  to  add  to  what  has  fallen  from 
my  lord.  The  section  deals  with  two  cases  in 
which  the  owner  may  be  rated — one  where  there 
is  an  occupier,  and  the  other  whether  there  is  or 
not.  It  would  be  unreasonable  to  ffiTo  power  to 
make  the  rate  in  the  latter  case  as  high  as  in  the 
former.  Mr.  Day  did  not  deny  that  where  the 
property  is  occupied,  the  owner  may  be  rated  up 
to  four-fifths  of  the  net  annual  value;  and  his 
contention  is  that  where  the  property  is  not 
occupied,  and  is  bringing  in  nothing  to  the 
owner,  he  may  be  rated  as  high.  I  cannot  think 
that  reasonable.  I  think  that  to  hold  that  the 
urban  authority  is  to  rate  on  one-half  where  the 
owner  is  rated  in  respect  of  tenements,  whether 
occupied  or  unoccupied,  is  the  right  construction 
and  is  reasonable. 

Appeal  ditmUsed. 

Solicitors  for  the  urban  authority,  WiUon  and 
Bon* 


HIGH    COURT   OF   JUSTICE. 

OHANOEBY  DIYISION. 

Thur$day,  Feb.  2, 1882. 

(Before  Fet,  J.) 

DoxAHOO  V.  The  Local  Govbsnicint  Boabd.  (a) 

District  medical  officer — Tenure  of  office — Diemieeal, 

A  district  medical  officer  appointed  under  the  Medi- 
cal  Appointmente  Order  1857  of  the  Poor  Law 
Board,  holds  his  office  durante  hene  pladto. 

Motion. 

This  was  a  motion  to  restrain  the  Local  Govern- 
ment Board  from  issuing  an  order  dismissing  a 
medical  officer  of  a  poor  law  union. 

In  1852  the  guardfians  appointed  the  plaintiff,  T. 
M.  Donahoo,  medical  officer  of  the  5th  district  in 
St.  Saviour'sUnion,  Surrey.  The  appointment  is 
regulated  by  the  *'  Medical  Appointments  Order" 
of  the  Poor  Law  Board,  which  is  now  represented 
by  the  Local  Qovernment  Beard,  dated  the  25th 
May  1857. 

By  articles  1  and  2  of  that  order  it  is  provided 
that  every  district  medical  officer  shall  hold  his 
office  until  he  shall  die,  or  resign,  or  be  proved  to 
be  insane  by  evidence  which  the  Poor  Law  Board 
shall  deem  sufficient,  or  become  legally  disquali- 
fied to  hold  such  office,  or  be  removed  by  the  said 
board,  or  cease  to  reside  within  the  district  for 
which  he  shall  be  appointed  to  act. 

In  October  last  the  Local  Government  Board 
instituted  an  inquiry  before  one  of  their  inspectors 
into  the  conduct  of  the  plaintifE  as  medical  officer, 
and  on  the  15th  Dec.  wrote  informiog  him  that,  in 
consequence  of  the  inspector*s  report  of  the 
inquiry,  they  must  call  on  him  to  resign  his 
appointment,  and  informing  him  that  if  ne  did 

(a)  Beporled  by  W.  O.  Bos,  Eiq.,  BarrifltflMit-Law. 


not  do  so  the  board  would  issue  an  order  under 
seal  removing  him  from  his  office. 

The  plaintiff  alleged  that  he  had  not  been  beard 
as  to  all  the  charges  made  against  him,  and  con- 
tended that,  under  the  10  &  11  Vict.  c.  100,  a.  22, 
which  is  now  substituted  for  5  &  6  Vict.  c.  57,  s.  2, 
the  officers  employed  by  the  Local  Government 
Board,  before  tbey  could  be  dismissed,  were  en* 
titled  to  be  fblly  heard,  and,  if  they  thought  fife 
to  be  represented  by  counsel  at  such  hearing. 

The  motion  now  came  on  for  hearing. 

Ooohson,  Q.C.  and  B4bton  for  the  motion. — ^The 
plaintiff  has  been  removed  from  his  office  for 
reasons  on  which  he  has  not  been  heard.  The 
notice  of  the  inquiry  only  referred  to  two  ques- 
tions, and  others  were  gone  into  at  the  inquiry, 
and  the  plaintiff  had  no  chance  of  meeting  them. 
The  Local  Government  Board  cannot  remove  him 
without  heariog  him  and  letting  him  know  the 
reasons  why  they  remove  him.  He  is  not  in  the 
position  of  a  domestic  servant,  but  has  a  freehold 
m  the  office: 

Bagg*a  ease,  11  Coke  99  a; 
Rem  y.  Gaskin,  8  T.  B.  209 ; 

Lahouckere  y.  Earl  ofWhamdjffe,  41 L.  T.  Bep.  N.  8. 
638 ;  L.  Hep.  13  Ch.  Diy.  346. 

In  Doe  V.  Ckirtham  (1  Bing.  357)  it  was  held 
that  the  visitors  and  feoffees  of  a  school  could  i^oi 
dismiss  the  master  until  they  had  summoned  him 
to  appear  before  them.  [Fat,  J. — There  the 
schoolmaster  had  a  freehold  in  his  offioe.]  The 
Poor  Law  Act  (4  <fe  5  Will.  4,  c.  76),  ss.  46  and  48, 
and  the  Poor  Law  Amendment  Act  1842  (5  A  6 
Yict.  c.  57),  s.  2,  give  the  applicant  the  right  to  be 
heard  by  counsel,  and  this  ru^ht  has  not  been  in 
any  way  curtailed  by  the  roor  Law  Belief  Act 
1847  (10  &  11  Yict.  c.  109),  s.  22.  Although  these 
Acts  and  the  Medical  Appointments  Order  1857 
authorise  the  removal  of  an  officer,  it  can  only  be 
done  after  giving  him  due  notice  of  the  complaint 
i^^ainst  him,  and  hearing  him  in  his  defence. 
Notice  of  the  particular  charge  which  the  plaintiff 
had  to  meet  should  have  been  given  to  him : 

Bex  y.  The  Pree  Fishermen  of  Faversham,  8  T.  B 

352; 
The  City  of  Exeter  v.  Glide,  4  Mod.  88. 

The  case  of  Ashxtt  v.  The  OorporcUion  of  South' 
ampton  (43  L.  T.  Bep.  N.  S.  464  ;  L.  Bep.  16  Ch. 
Div.  143)  shows  the  jurisdiction  of  the  Chancery 
Division,  and  the  relief  that  will  be  granted  on  an 
interlocutory  application. 

The  SoUcitor-Qeneral  (Sir  Farrer  Herschell) 
and  W,  P.  Beale,  for  the  Local  Government  Board, 
referred  to 

Teathery,  Ths  Poor  Law  Cemmiuioners,  19  L.  J. 
N.  S.  70,  M.  C. 

Fay,  J. — In  my  opinion  this  application  fails. 
The  applicant  holds  the  position  of  district  medi- 
cal officer,  and  was  appointed  under  the  Medical 
Appointments  Order  1857.  Article  2  of  that 
onler  provides  that "  every  district  medical  officer, 
duly  qualified  as  aforesaid  at  the  time  of  his  ap- 
pointment, and  then  being,  or  within  two  months 
after  his  appointment  becoming,  resident  within 
the  district  for  which  he  shall  be  appointed  to  act, 
shall  hold  his  office  until  he  shall  die,  or  resign, 
or  he  proved  to  be  insane  in  the  same  manner  as 
in  the  previous  article,"  which  is  by  evidence 
which  the  Poor  Law  Board  shall  deem  suffioienfe* 
I  "  or  become  legally  disqualified  to  hold  such  office, 
'  or  be  removM  by  the  said  board,  or  cease   to 
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reside  within  such  district/'  The  qnestion  is 
whether  a  medical  officer  appointed  under  that 
order  has  a  freehold  in  his  office,  or  whether  he 
holds  it  merely  durante  bene  phieito.  I  am  of 
opioion,  on  the  constroction  of  the  order  I  hare 
referred  to,  that  he  holds  his  office  merely  durante 
bene  phicito,  and  therefore  the  Local  Government 
Board,  the  successors  to  the  Poor  Law  Board, 
have  power  to  remove  him  at  any  time.  Bat,  if  I 
am  wrong  in  this  construction,  there  is  another 
reason  why  I  should  now  decline  to  interfere,  that 
of  the  balance  of  convenience.  I  think  it  would 
be  highly  improper  for  me  to  force  on  the  Local 
Government  Board  a  medical  man  in  whom  they 
have  no  confidence.  The  applicant  is  in  a  diffe- 
rent position  from  that  of  the  alderman  in  the 
case  of  Aslatt  v.  The  Corporation  of  Southampton 
(43  L.  T.  Rep.  N.  S.  464 ;  L.  Rep.  16  Oh.  Div.  143), 
and  I  do  not  think  that  on  an  interlocutory  motion 
I  ought  to  interfere  with  the  decision  of  the  Local 
Grovemment  Board  in  such  a  matter.  For  these 
reasons  I  refuse  the  application. 

Solicitors  for  the  applicant,  Bordman  and   Oo, 
Solicitors  for  the  Local  Government    Board, 
Sharpe,  Parkers,  and  Co. 

QUEEN'S  BENCH  DIVISION. 

Friday,  March  31, 1882. 

(Before  Geove,  J.  and  Huddlestok,  B.) 

Pearcb  (app.)  V.  ScoTCHBB  (resp.)  (a) 

Fishery  —  Non-tidal  river  —  Navigable  for  small 
boais — Public  right  of  fishing. 

A  complaint  was  preferred  against  8.  for  un- 
lawfully  fishing  in  the  river  Bee  at  a  place  above 
the  flow  of  the  tide,  and  where  it  was  admitted 
by  both  parties  that  the  river  was  a  public  navt- 
gahle  rtver  and  highway  for  the  public  to  pass 
and  repass  in  coracles  and  such  light  craft  as  are 
suUabtefor  such  namgation. 

8.  contended  that  tlis  fishing  at  this  place  belonged 
to  the  public,  or  that  it  had  been  enjoyed  by  the 
public  as  of  right  without  interruption  for  so 
many  years  thai  it  could  not  now  be  taJcen  away. 

Held,  that  the  right  of  fishing  did  not  belong  to 
the  public,  and  they  could  not  acquire  it  by 
custom,  because  it  was  a  profit  d  prendre. 

This  was  a  case  stated  by  two  justices  of  the 
peace  for  the  county  of  Denbigh  under  20  &  21 
Vict.  c.  43. 

Case. 
1.  On  the  3rd  Dec.  last  we,  the  said  justices, 
heard  a  complaint  at  the  petty  sessional  court 
house  at  Ruabon,  in  the  county  of  Denby, 
upon  an  information  which  had  been  laid  by 
Janies  Fearce,  of  Eibistock,  in  the  said  county, 
a  river  watcher  on  the  Dee  (hereinafter  called 
the  appellant),  against  George  Owen  Scotcher, 
of  Wrexham,  in  the  said  county,  music  seller 
(hereinafter  called  the  respondent),  charging 
that  the  said  respondent  on  the  13th  Oct.  1880, 
at  the  parish  of  Ruabon,  in  the  said  county  of 
Denbigh,  by  angling  between  the  beginning  of 
the  last  hour  before  sunrise  and  the  expiration  of 
the  first  hour  aflber  sunset,  to  wit,  about  the 
hour  of  four  o'clock  in  the  afternoon  of  the  same 
day,  unlawfully,  and  wilfully  did  attempt  to  take 
certain  fish  called  salmon,  then  being  found  in  a 
certain  stream  of  water  there  known  as  the  river 

(a)  Reported  by  H.  D.  BONSBTf  Esq.,  Barrlater-at-Law. 


Dee,  wherein  Arthur  Mostyn  Owen,  of  Wood- 
house,  West  FeltOQ,  and  others,  there  had  a 
private  right  of  fishery,  and  not  running  through 
or  being  on  any  land  adjoining  or  belonging  to 
the  dwelling-house  of  any  person  being  the  owner 
of  the  said  water,  or  having  a  right  of  fishery 
therein,  contrary  to  the  statute.  We  dismissed 
the  said  complaint,  whereupon  the  appellant,  being 
dissatisfied  with  our  decision  as  erroneous  iu 
point  of  law,  duly  applied  to  us  in  conforfnity  with 
the  said  statute,  to  state  a  case  for  the  opinion  of 
this  honourable  court,  and  we  having  complied 
with  his  request,  hereby  state  the  said  case 
accordingly. 

^  2.  It  was  proved  in  evidence  before  us,  and  we 
find  and  state  the  facts  as  follows : 

3.  The  river  Dee  and  its  tributaries  are  con- 
stituted a  salmon  fishery  district  under  the  Salmon 
Fishery  Acts  1861  to  1873,  and  the  conservators 
of  such  district  exercise  the  right  to  issue  licences 
to  fish  "  for  salmon  in  any  waters  within  the  said 
district  in  which  the  holder  of  such  licence  is 
otherwise  entitled  to  fish  by  law;"  and  the 
respondent,  at  the  time  mentioned  in  the  informa- 
tion as  the  date  when  the  alleged  offence  was 
committed,  held  one  of  such  licences. 
^  4.  The  Dee  for  many  miles  above  its  estuary  is 
tidal  and  navigable,  but  several  miles  beyond  the 
flow  of  the  tide,  and  about  four  miles  below  the 
place  mentioned  iu  the  information,  the  river  is 
crossed  by  Eibistock  Weir,  beyond  which  barges 
or  boats  proceeding  up  the  river  cannot  pass. 

5.  The  river  above  Eibistock  Weir  (including 
the  place  mentioned  in  the  information)  is  not 
tidal  nor  capable  of  being  navigated,  except  by 
small  pleasure  boats  or  fishing  boats  called 
coracles,  or  barges  carrying  very  light  weights ; 
but  none  of  these  can  pass  down  over  the  Eibistock 
Weir  unless  on  high  floods,  during  which  they 
may  pass  over. 

5a.  For  the  purposes  of  this  case,  but  not  other- 
wise, it  is  to  be  tsZkeu  as  a  fact  admitted  by  both 
parties  that  the  river  Dee,  at  the  place  where  the 
respondent  fished,  is  a  public  navigable  river  and 
highway  for  the  public  to  pass  and  repass  in 
coracles  and  such  light  craft  as  are  suitable  for 
such  navigation. 

6.  The  land  upon  each  side  of  the  river  where 
the  act  of  the  respondent  complained  of  took  place 
belongs  to  one  proprietor,  Mr.  James  Ormerod, 
who,  on  the  18th  April  1879,  executed  a  lease 
or  grant  under  seal  of  all  the  fishery  and  right 
of  fishery  of  and  in  the  waters  of  the  river  Dee, 
co-extensive  with  the  estate  of  the  grantor,  unto 
Arthur  Mostyn  Owen,  Isaac  Scott  Hodgsoa,  and 
Gharles  Bigge,  their  executors,  administrators, 
and  assigns,  for  one  year,  and  afterwards  from 
year  to  year,  determinable  by  either  party  giving 
to  the  other  six  calendar  months'  notice  to  quit,  at 
the  annual  rent  of  one  shilling.  This  grant  em- 
braces the  spot  called  Graigpool,  where  the  act 
complained  of  was  committed  by  respondent. 

7.  There  are  ancient  bridges  and  ferries  above 
and  below  Graigpool  across  the  rivei*. 

8.  The  public  generally  have  hitherto  during 
the  whole  period  of  living  witnesses  and  consider- 
ably more  than  forty  years  exercised  the  assumed 
right  of  fishing  in  the  river  at  the  spot  in  ques- 
tion, and  other  places  above  and  below  it  from 
coracles  and  from  the  banks  without  any  express 

Eermission  from  anyone,  and  until  recent  years 
ave  not  been  interfered  with  for  so  doing. 
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9.  The  respondent  resides  some  miles  from  the 
river,  and  has  no  land  or  property  adjacent  or  near 
to  it ;  and  he  committed  the  act  mentioned  in  the 
information,  alleging  that  with  his  fishing  licence 
he  had  a  right  to  do  so  without  any  other  licence 
or  permission  whatever. 

10.  It  was  contended  on  the  part  of  the  re- 
spondent that  the  fishing  at  this  place  belonged 
to  the  pablic,  or  that  it  had  been  enjoyed  by  the 
pablic  as  of  right  without  interruption  for  so 
many  years  that  it  could  not  now  be  taken  away. 
That  the  river  was  navigable  by  the  public,  and 
the  public  were  entitled  to  cross  the  river  by  ferry, 
and  that  the  right  of  fishery  also  belonged  to  the 
public.  That  the  licence  granted  by  the  Dee 
Salmon  Fishery  Conservators  authorised  the  re- 
spondent to  fish  in  this  part  of  the  river.  That 
he  therefore  claimed  as  a  matter  of  public  right 
to  fish  there,  and  that  on  these  grounds  we  ought 
to  dismiss  the  case. 

11.  It  was  contended  on  the  part  of  the  appel- 
lant that,  as  the  Dee  at  the  spot  is  not  a^  tidal 
riverj  the  right  of  fishery  necessarily  belonged  to 
the  owners  of  the  land  over  which  the  nver  ran, 
and  that  any  laches  in  not  interfering  with 
strangers  fishing  there,  did  not  take  away  his 
right,  nor  give  it  to  the  public.  That  as  the 
fishery  was  let  by  deed  to  the  lessees,  who  had  not 
given  permission  to  the  respondent,  the  latter  had 
not  shown  any  right  to  fish  there ;  and  such  a  right 
of  fishery  claimed  for  the  public  generally  without 
any  facts  to  justify  a  presumption  of  a  grant  or 
prescription  as  appurtenant  thereto  cannot  bo  sup- 
ported by  law ;  and,  further,  that  the  licence  from 
the  Dee  Salmon  Fishery  could  give  no  right  what* 
ever  to  fish  in  private  water,  but  was  merely  a  tax 
like  a  game  lioenoe  imposed  on  those  who  fished, 
and  for  supplying  funds  to  enable  the  board  to  pro- 
tect the  fisheries.  That,  therefore,  the  respondent 
showed  no  defence  or  claim  of  right,  and  ought  to 
be  convicted. 

The  question  for  this  honourable  court  is, 
whether  on  the  above  facts  we  ought  to  have 
conyioted  the  respondent. 

If  the  court  shall  be  of  opinion  in  the  affirmative 
the  case  is  requested  to  be  transmitted  back  to 
us  that  we  may  act  upon  the  court's  judgment. 

H.  Matthews,  Q.C.  {PcUteraon  with  him)  for  the 
appellant. — In  both  tidal  and  non-tidal  rivers  the 
right  of  fishery  belongs  to  the  owners  of  the  soil. 
In  Hale  De  Jure  Maris,  at  page  1,  it  is  said :  "  Fresh 
rivers  of  what  kind  soever  do  of  common  right 
belong  to  the  owners  of  the  soil  adjacent ;  so  that 
the  owners  of  the  one  side  have  of  common  right 
the  propriety  of  the  soil,  and  consequently  the 
right  of  fishing  usqiLe  filum  aqu(A ;  and  the  owners 
of  the  other  side  the  right  of  soil  or  ownership, 
and  fishing  unto  the  filum  aqucB  on  their  side. 
And  if  a  man  be  owner  of  the  land  on  both  sides, 
in  common  presumption  he  is  owner  of  the  whole 
river,  and  hath  the  right  of  fishin|^  according  to 
the  extent  of  his  land  in  length.  With  this  agrees 
the  common  experience."  That  is  to  say,  prima 
facie  the  fishery  follows  the  ownership  of  the  soil, 
but  here  Lhe  respondent  claims  as  one  of  the 
public,  and  not  as  owner  of  a  several  fishery.  The 
place  here  is  non- tidal.  My  next  proposition  is 
that  the  public  cannot  acquire  the  right  of  fishing 
because  it  is  a  profU  d  2>r^u2re,  and  that  cannot  be 
acquired  by  onstom.  In  Bland  v.  Lvpacomhe,  in 
the  note  to  Race  v.  Ward  (24,  L.  J.  155,  Q.  B.) 


Lord  Campbell,  C.J.  says  :  **  It  is  quite  dear  that 
the  plea  in  this  case  i^ets  up  a  custom  of  profii  a 
prendre.  It  claims  a  right  to  angle,  and  to  catch 
and  carry  away  the  fish  ;  and  such  a  right,  which 
would  soon  destroy  the  fishery,  cannot  in  law  be 
sustained."  In  Murphy  v.  liyan  (2  Ir.  Eep.  Com. 
Law,  143)  it  was  held  that  the  public  cannot 
acquire  by  immemorial  usage  any  right  of  .fishing 
in  a  river  in  which,  thoagh  it  is  navigable,  the  tide 
does  not  ebb  and  flow.    JELe  also  cited 

Hargreaves  v.  Diddams,  L.  Bep.  10  Q.  B.  582  ; 

Musset  V.  Birch,  35  L.  T.  Rep.  N.  S.  486 ; 

Hudson  T.  MacRas,  4  B.  &  S.  585 ; 

Fishery  of  the  Bann,  Dav.  57. 

Mclntyre,  Q.C.  (Muir  McKenzie  with  him).— 
The  public  may  haye  a  right  of  fishery  iu  a  navi- 
gable river  which  is  not  a  tidal  river,  and  the 
justices  find  that  at  this  point  it  was  a  navigable 
river  and  non-tidal.  Where  the  public  have  a 
right  to  navigate  an  ancient  river  they  have  a 
right  to  fish,  and  if  so  the  justices  were  not  bound 
to  convict,  and  therefore  the  oourt  will  not  inter- 
fere.   He  cited 

Reg.  V.  Barrow,  84  J.  P.  53 ; 

Bristow  y.  Cormican,  Ir.  Bep.  10  Ckim.  Law,  396 ; 

WilUams  v.  Wilcoa?,  8  Ad.  &  E.  333. 

Grove,  J. — ^No  doubt  the  publio  have  the  right 
of  fishing  in  a  navigable  river — that  is  to  say, 
where  the  tide  ebbs  and  flows.  In  one  sense  it 
may  be  said  that  this  is  a  navigable  river,  inasmuch 
as  small  boats  can  pass  over  it,  but  it  is  not  a 
navigable  river  in  the  ordinary  meaning  of  the 
term.  You  cannot  acquire  a  profii  d  prendre  by 
custom.  Mr.  Mclntyre,  in  the  course  of  his 
argument,  put  it  in  this  way :  he  said  that  naviip- 
tion  was  some  evidence  of  ownership  of  the  soil ; 
that  it  is  some  evidence  it  is  not  necessary  to 
dispute,  just  as  driving  along  a  highway  is 
evidence  of  an  act  of  user,  but  worth  nothing 
when  you  have  shovm  that  it  is  a  high  road,  so 
navigation  of  a  river  by  any  boats  may  be 
evidence  of  a  right  to  navigate,  but  sooiething 
more  must  be  shown  in  order  to  give  the  right  of 
fishing.  But  then  against  this  right  of  ownership 
by  navigation  is  the  right  of  the  riparian  owner, 
which  is  much  stronger  than  a  mere  presumption 
of  ownership  by  boats  passing  over  the  water. 
There  is  not  a  single  case  which  decides  that  in  a 
non -tidal  river  the  right  of  navigation  by  the  publio 
gives  a  right  to  fish.  There  are  the  cases  of 
Race  V.  Ward  and  Muvrphy  v.  Byan  (tfbi  eup.),  in 
which  almost  every  point  was  decided  in  favour  of 
the  contention  of  the  appellant  in  this  case,  and 
also  in  Hargreavee  v.  Diddame  (tt6i  eup.),  where 
the  river  was  made  a  public  navigable  river  by 
Act  of  Parliament,  and  again,  in  Mueeeit  v. 
Birch  (35  L.  T.  Rep.  N.  S.  486).  where  the 
decision  is  that  the  right  of  the  public  to  fish 
in  a  non-tidal  river  which  is  made  navigable  by 
locks  cannot  exist  in  law.  All  these  ctt^ses  seem 
clearly  in  point,  and  any  one  of  them  is  binding 
on  us  as  a  court  of  concurrent  jurisdiction. 
Then  there  is  a  case  cited  by  Mr.  McInWre,  of 
Beg,  V.  Barrow  {uhi  sup.),  where  the  Chief  Justice 
expresses  some  doubt  about  it,  and  says  it  ought 
to  be  tested  in  the  Court  of  Appeal,  but  we  cannot 
say  what  the  law  ought  to  be,  but  what  it  is.  ^  It 
therefore  appears  to  me  to  be  clear  that  the  justices 
ought  to  have  convicted. 

HupBLBSTOK,  B. — I  am  of  opinion  that  the 
justices  were  bound  to  convict,  and  that  this  osM 
most  be  sent  back.    The  whole  case  is  disposed  of 
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when  we  read  the  fifth  paragraph,  for  it  is  dear, 
upon  authority,  that  where  a  river  is  navigable 
and  tidal  the  public  have  a  right  to  fish ;  bat  where 
it  is  navigable  and  not  tidal,  not  only  have  the 
pnblic  no  right,  bat  they  can  have  no  right  to  fish. 

Solicitors :  for  the  appellant,  Bell,  Brodrick,  and 
Qray ;  for  the  fespondent,  Hamlin  and  Grammar, 


Tuesday,  Feb.  28, 1882. 

(Before  Fibld,  J.  and  Huddlestov,  B.) 

GiiAFF  (app.)  V.  Evans  (resp.).(a) 

AFFBAL  FBOM  INFBEIOB  COU&T. 

Lieeneing  Ad  1872  (35  ^  86  Vict  c.  94),  e.  3— 
"  Sale  by  retail "  of  intoxtcaHng  liquors  — 
Ordinary  social  club — Maneuver  of,  supplying  a 
member  at  the  club  wUh  exeiseabU  liquors  for 
consumption  off  the  premises — Payment  by 
member  for  the  same — Whether  this  a  "  sale  by 
retail "  requiring  a  licence — Profit  on  sale. 

The  Qrosvenor  Club  is  a  bond  Me  cluh,  properly 
constituted  and  consisting  of  dhout  1100  members, 
who  pay  an  entrance  fee  and  periodical  sub- 
scriptions ;  the  objects  of  the  dvh  being  social 
intercourse  and  m^ual  and  moral  improve- 
ment.  Trustees  of  the  cluh  property  are  op- 
pointed,  in  whom,  by  one  of  the  rules,  all  such 
property  is  vestedf  a/nd  there  is  a  managing  com- 
mittee to  conduct  the  general  business  of  the  diib, 
the  appellant  being  the  manager  of  the  club 
acting  for  the  committee.  Members  can  obtain 
food  and  refreshments  in  the  dub,  and  are  also 
supplied  with  wine,  beer,  and  spirits,  on  paymsnt 
of  a  fixed  price,  for  consumption  either  on  or  off 
the  club  premises,  the  price  charged  for  liquors 
in  the  latter  case  being  33  per  cent,  above  the  cost 
price,  and  the  produce  of  such  sales  goes  to  the 
funds  of  the  dub,  which  nas  no  licence  to  sell. 

In  the  ordinary  course  of  his  duty  as  manager,  the 
appellant  supplied,  at  the  duo  bar,  a  bottle  of 
whisky  and  a  bottle  of  beer  to  a  member,  for  con- 
sumption  off  the  dub  premises,  and  received  from 
him  3s,  lid,  in  payment  for  the  same  ;  and  hav- 
ing,  on  the  complaint  of  the  respondent,  been  con- 
vided  and  fined  20s,  by  a  metropolitan  police 
magistrate  for  "  selling  intoxicating  liquors  by 
retail  without  being  duly  licensed,  contrary  to 
sect,  3  of  the  Licensing  Act  1872,"  it  was,  on  a 
ecus  stated  by  the  magistrate  for  the  opinion  of 
the  court : 

Held,  by  Field,  J,  and  Huddkston,  B.,  that  the 
transadion  in  question  was  not  a  sale  by  retail 
of  intoxicating  liquors  within  the  meaning  of  sect. 
S  of  the  said  Ad,  and  that  the  appeUant  therefore 
had  commuted  no  offence  and  was  liable  to  no 
penalty  under  that  section. 

Case  stated  nnder  20  &  21  Yict.  c.  43,  by  Mr. 
D'Eynooart,  one  of  the  metropolitan  police  magis- 
trates. 

Upon  the  hearing  of  a  certain  complaint  pre- 
ferred by  the  respondent  against  the  appellant 
nnder  sect.  3  of  the  35  h  36  Yict.  c.  94  (the 
Licensing  Act  1872),  that  he,  the  appellant,  did  on 
the  4th  May  1881,  in  the  parish  of  St.  George, 
Hanover-square,  in  the  county  of  Middlesex,  un- 
lawfully sell  and  expose  for  sale  by  retail  certain 
intoxicating  liquors  without  being  duly  licensed 
to  sell  the  same,  contrary  to  the  statute  in  that 

(a)  Reported  by  Hbnet  Lbigh,  Esq.,  BArriBter-»t-Law. 


case  made  and  provided,  I  convicted  the  appeUant 
of  the  saM  offence  and  adjudged  him  to  pay  a 
penalty  of  2O0.  for  the  said  offence. 
The  following  are  the  facts  : 
The  Grosvenor  Club,  situate  at  200,  Buckingham 
Palace-road,  is  a  bond  fide  club  properly  consti- 
tuted. Trustees  of  the  club  property  are  ap- 
pointed, and  there  is  a  managing  committee  to 
conduct  the  general  business  of  the  club.  The 
appellant  Graff  was  the  manager  of  the  club, 
acting  for  the  said  committee. 

There  are  about  1100  members  of  the  club,  who 
pay  an  entrance  fee  and  periodical  subscriptions. 

The  objects  of  the  club  are  social  intercourse, 
mutual  and  moral  improvement,  aided  by  lectures, 
and  rational  recreation.  One  object  is  to  keep  the 
members  away  from  the  public-house.  They  can 
obtain  food  and  refreshments  in  the  club,  and  also 
wine,  beer,  and  spirits  on  payment.  The  produce 
of  such  sales  goes  to  the  funds  of  the  duo.  The 
club  has  no  licence  to  sell. 

According  to  the  evidence,  Mr.  James  Foster, 
who  is  a  member  of  the  club  and  also  a  licensed 
victualler,  purchased  on  the  4th  May  last,  at  the 
bar  of  the  club,  a  bottle  of  whisky  and  a  bottle  of 
pale  ale,  and  paid  3^.  lid.  for  the  two.  The  bar- 
man wrapped,  them  up  in  paper,  and  Foster,  who 
had  a  friend  not  a  member  of  the  club  with  him, 
carried  them  away  out  of  the  club  openly  and 
without  concealment. 

These  facts  were  admitted  by  the  appellant  and 
his  witnesses ;  and  it  was  also  found  that  liquor 
to  the  value  of  200L  was  sold  annually  to  the 
members  for  consumption  off  the  premises,  and 
that  there  was  a  profit  on  such  sales  to  the 
amount;  of  33  per  cent,  on  the  original  cost ;  but  it 
was  contended  on  the  appellant's  part  tluit  they 
did  not  amount  to  a  sale  of  the  whisky  and  ale 
within  the  meaning  of  the  3rd  section  of  35  &  36 
Yict.  c.  94,  inasmach  as  the  sale  was  to  a  member 
of  the  club ;  that  liquor  could  be  sold  to  members 
of  the  club  for  consumption,  either  on  or  ofi^  Uie 
premises  ;  that  one  object  of  the  promoters  of  the 
club  was  to  enable  members  to  buy  for  consump- 
tion off  the  premises ;  that  the  members  were 
partners  in  the  club  property,  and  therefore  the 
member  was  only  buying  his  own  liquor,  and 
th^t  this  did  not  constitute  a  sale  within  the 
meaning  of  the  Act. 

On  the  part  of  the  respondent  it  was  contended 
that  the  property  in  the  club  was  vested  in  the 
trustees  (see  rules  of  the  club  marked  A.  sent 
herewith),  and  that  the  members  of  the  club  were 
not  copartners.  The  respondent  also  contended 
that  the  club  was  not  legally  entitled  to  sell 
liquors  either  on  or  off  the  premises  without  a 
licence;  but  the  complainant,  who  was  chair- 
man of  the  Westminster  Licensed  Yictuallera 
Protection  Society,  had  no  wish  to  interfere  so 
long  as  the  liquor  was  bought  by  a  member  of  the 
club  and  consumed  on  the  premises. 

It  appeared  to  me,  however,  that  an  ordinary 
club,  such  as  the  Grosvenor,  is  not  a  partnership 
in  the  legal  sense  of  that  word,  not  being  an 
association  formed  for  the  purpose  of  realising  a 
joint  profit,  though  the  members  of  it  may  be 
joint  owners. 

That,  so  far  as  the  Excise  authorities  are  con- 
cerned, they  seem  to  have  regarded  these  clubs  as 
private  households,  and  not  to  have  interfered  with 
them  so  long  as  they  were  bond  fide  clubs ;  that 
the  liquors  belonged  to  the  members  only  and  were 


656 


MAGISTRATES'  OASES. 


Q.B.  Div.] 


G&AP7  (app.)  t*.  Etans  (resp.). 


[Q.B.  Div. 


oonsumod  on  the  premises,  and  that  no  inquiry  is 
made  as  to  its  dealings  within  its  own  walls; 
that  the  case  before  me,  viz.,  selling  liquors  to  a 
member  to  carry  off  the  premises,  went  beyond 
these  limitations,  and  that  the  question  arose 
whether  this  did  not  amount  to  a  trading  within 
the  meaning  of  the  ActP  The  answer  to  this 
appeared  to  me  to  depend  upon  another,  viz.,  did 
the  club  derive  a  profit  from  their  outside  selling  P 
That,  if  the  price  charged  was  only  the  strict  cost 
price  to  the  club,  and  no  profit  was  made,  it  would 
not  amount  to  a  sale  within  the  Act;  that  it 
would  only  be  a  mode  of  subdivision  among  the 
members ;  that  the  dub  committee  would  only  be 
the  agents  of  the  members  to  purchase,  and  the 
member  in  that  case  would  merely  repay  his  agent 
the  cost  price;  that  the  transaction  would  be 
similar  to  that  of  a  subscription  dinner  or  pic-nic, 
where  one  man  provides  the  wine  and  beer  for 
all,  and  each  afterwards  contributes  in  proportion 
to  what  he  takes.  But,  if  a  profit  is  made  by 
the  first  buyer  by  charging  more  than  the  cost 
price  to  the  consumer,  that  would  amount  to  a 
sale.  That  in  the  present  case  a  considerable 
profit,  as  mach  as  33  per  cent,  on  the  original 
cost,  resulted  to  the  club. 

That,  in  answer  to  the  objection  made  on  behalf 
of  the  appellant  that  the  profit  did  not  benefit 
any  individual  in  a  pecuniary  way,  but  only  helped 
to  maintain  the  club,  it  appeared  to  me  to  be 
eaually  a  profit  of  which  the  members  had  the 
aavantage. 

That  Foster,  though  a  member,  bought  the 
liquor  in  his  individual  and  separate  capacity,  and 
was  liable  for  the  amount  to  the  committee. 
That,  even  if  a  partnership  were  admitted,  it 
would  make  no  difference  in  this  respect. 

That  I  therefore  came  to  the  conclusion  that 
the  sale  in  question  was  a  sale  within  the  meaning 
of  the  Act,  and  convicted  the  appellant  as  above 
stated. 

The  question  for  the  opinion  of  the  court  in, 
"  Whether  the  sale  in  question  of  whisky  and  ale 
to  Foster  was  a  sale  of  intoxicating  liquor  by 
retail  within  the  meaning  of  sect.  3  of  tne  35  & 
36  Yict.  c.  94,  requiring  the  seller  to  be  duly 
licensed  P  " 

The  following  clauses  from  the  rules  of  the 
olnb,  referred  to  in  the  case,  are  material : 

Bale  6 : 

The  bnsineBs  of  the  olab  shall  be  carried  on  by  a  oom- 

mittee  of  inanaf?ement  con&iating  of  the  trusteeB  for  the 

time  being,  tlie  treasorer,  and  twenty-f onr  other  members 

....  to  be  elected  at  the  half-yearly  meeting  of  the 

members  of  the  olab. 

Bule  7 : 

All  property  acquired  by  the  dnb  shall  be  vested  in 
the  trustees. 

By  rule  8  the  appointment  of  a  treasurer,  who  is 
to  be  responsible  for  all  sums  of  money  paid  into 
bis  hands  on  account  of  the  club,  is  provided  for. 

Bule  9 : 

The  general  bnainess  of  the  olnb  shall  be  condnoted  by 
the  committee  snbject  to  these  mles. 

The  sections  of  the  Licensing  Act  1872  (35  & 
36  Yict.  c.  94),  material  to  this  report  are  the 
following : 

Sect.  3.  No  person  shall  sell  or  expose  for  sale  by  retail 
any  intozioating  liquors  without  being  duly  licensed  to 
sell  the  same  ;  any  person  selling  or  expNOsing  for  sale  by 
retail  any  intoxicating  liquors  which  he  is  n*^  licensed  to 
sell  by  retail,  or  selling  or  exposing  for  sale  any  intoxicat- 


ing liquor  at  any  place  where  he  is  not  authorised  by  his 
licence  to  sell  the  same,  shall  be  subject  to  the  following 
penalties,  that  is  to  say.  .  .  . 

Sect.  18.  Any  licensed  person  may  rafose  to  admit  to 
and  may  turn  out  of  the  premises  in  respect  of  which  his 
licence  is  granted,  any  person  who  is  drunken,  violent, 
quarrelsome,  or  disorderly,  and  any  person  whose  presence 
on  his  premises  would  subject  him  to  a  penalfy  under 
this  Act. 

Sect.  62.  In  proving  the  sale  or  consumption  of  intozi- 
oating liquor  for  the  purpose  of  any  proceedings  relative 
to  any  offence  under  this  Act,  it  shall  not  be  necessary  to 
show  that  any  money  actually  passed  or  any  intoxicating 
liquor  was  actually-  consumed,  if  the  court  hearing  the 
Cise  be  satisfied  that  a  transaction  in  the  nature  of  a 
sale  actually  took  place,  or  that  any  consumption  of 
liquor  was  about  to  take  place. 

Sect.  74.  (Interpretation  clause^.  "  Licence  "  means  a 
licence  for  the  sale  of  intoxicatmg  li<]^ors  granted  by 
justices  in  pursuance  of  the  IntoxicatingLiquor  licensing 
Act  of  1828  (9  Qeo.  4,  c.  61). 

The  Solicitor-Qeneral  (Sir  F.  Hersohell,  Q.G.), 
with  whom  was  A.  L.  Smith,  for  the  appellant. — 
Looking  at  the  Licensing  Act  1872,  under  which 
the  proceedings  against  the  appellant  were  taken, 
and  reading  it  in  conjunction  with  the  recital  in 
the  preamble  to  the  Intoxicating  Liquor  Licensing 
Act  of  1828  (9  Geo.  4,  o.  61),  it  is  obvious  that  the 
sales  of  intoxicating  liquor  prohibited  by  sect.  3  of 
the  Act  of  1872  are  sales  of  liquor  by  retail  in 
places  or  houses  of  public  resort,  such  as  "  inns, 
alehouses,  and  yiotnalling  houses,"  to  any  one  of 
Her  Majesty's  subjects  who  may  please  to  go  to 
such  places  or  houses  and  claim  to  buy  and  be 
served  with  liquor ;  nor  has  the  owner  of 
any  such  licensed  house,  or  tho  person  to 
whom  the  licence  is  granted,  any  power  or  option 
to  exclude  from  or  to  refuse  to  admit  any  one 
of  the  general  public  into  his  licensed  premises, 
save  only  that  by  sect.  18  of  the  Act  he  is  autho- 
rised to  turn  drunkards  and  disorderly  persons 
out  of  his  house.  A  club,  moreover,  such  as  the 
Grosvenor  is  not  a  place  of  public  resort,  and 
could  not  be  licensed  to  sell  exciseable  liquors  by 
retail ;  and  the  case  of  Beg,  v.  WUkineon  (10  L.  T. 
Bep.  N.  S.  870)  is  an  authority  showing  that  a 
licence  for  selling  off  the  premises  only  oould  not 
be  granted  to  such  a  club  under  the  Act  of  Grea  4. 
Never,  before  this  case,  since  the  Act  of  1828,  has 
it  ever  been  for  a  moment  supposed  that  it  was 
necessary  for  a  club  to  be  licensed  like  an  inn  or 
alehouse  to  enable  it  to  dispose  of  its  liquors 
amongst  its  members.    If  the  contention  on  the 

Eart  of  the  respondent  here  be  correct,  and  it  shoold 
e  held  that  this  club  comes  in  any  way  within 
the  operation  of  sect.  3,  the  consequence  will  be 
that  the  sale  of  liquors  to  its  members  for  con- 
sumption by  them  as  well  on  the  premises  as 
off — for  there  is  no  possible  distinction  between 
the  two  as  regards  the  operation  of  the  section — 
will  be  illegal,  and  every  club  in  London  and  in 
the  country  generally  will  be  liable  to  penalties 
under  the  Act.  But,  in  point  of  fact,  there  was  no 
"  sale  "  in  the  ordinary  sense  of  that  term  here, 
and  no  contract  or  bargain  of  any  kind  between 
Foster  the  club  member  and  Graff  the  manager. 
Foster  was  himself  a  co-owner  with  the  other 
members  of  all  the  liquors  belonging  to  the  dub, 
and  acting  for  them  Graff,  as  manager,  had  the 
care  of  and  sold  or  distributed  the  liquors  to  them. 
Foster  and  all  the  other  members  therefore  had 
infringed  the  Act,  and  would  be  equally  liable  to 
a  penalty  if  what  was  done  here  amounted  to  an 
infringement  of  its  proyisions.  Again,  there  was 
no  profit  in  the  sense  of  a  trade  profit  in  thiB 
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transaction,  nor  ooald*the  qaestiou  of  whether  it 
was  a  sale  or  not  depend  upon  whether  the  amount 
paid  for  the  ]iqaor  by  a  member  amoanted  to 
more  or  less  than  the  cost  price  of  the  liquor. 
The  excess  price  of  33  per  cent,  above  the  cost 
price,  which  is  called  "profit"  by  the  learned 
maiscistrate,  was  nothing  more  than  a  fair  and  jast 
addition  to  the  price  to  be  paid  by  members  con- 
suming the  liqqor  to  meet  the  expenses  of  the 
wine  and  liquor  department  of  the  club,  and  so 
ic  would  go  to  reduce  the  general  club  expenses. 

Staveley  HiU,  Q.G.  (with  him  were  Sir  JOT. 
Giffard,  Q.O.  and  Bremner^,  for  the  respondent, 
contra. — With  regard  to  the  argument  that,  if 
Graff  had  no  power  to  sell  without  a  licence,  He 
could  not  have  obtained  one,  as  the  club  was  not 
a  place  of  public  resort,  it  may  well  be  that  the 
Legislature  deemed  it  not  advisable  to  license 
places  of  this  nature  for  the  sale  of  liquors ;  and 
the  fact,  if  it  be  so,  that  he  could  not  obtain  a 
licence  forms  no  excuse  for  his  selling  without 
one.  But,  to  pass  that  by,  the  question  is,  was 
this  a  sale  or  notP  Sect.  62  throws  some  light 
upon  it,  by  enacting  that  the  passing  of  money 
shall  not  be  necessary  if  the  court  be  satisfied  that 
''a  transaction  in  the  nature  of  a  sale  actually 
took  place,"  thus  amplifying  the  word  "  sale  "  in 
sect.  3.  It  must  be  something  that  is  not  a  gift. 
This  w^s  "  a  transaction  in  the  nature  of  a  sale," 
and  it  comes  clearly  within  the  definition  of  a 
sale  as  given  in  Benjamin  on  Sales,  2nd  edit.  p.  1, 
viz.,  **  a  transfer  of  the  absolute  or  general  pro- 
perty in  a  thing  for  a  price  in  money ;"  the  thing 
here  being  in  the  shape  of  the  bottle  of  liquor,  the 
"  price  in  money  "  in  the  shape  of  3^.  lid,  [Field, 
J. — You  beg  the  question  in  using  the  word 
"  price."]  Call  it,  then,  the  **  consideration."  At 
all  events,  we  have  money  passing  from  the  person 
to  whom  the  liqnor  is  handed  to  the  person  by 
whom  it  passes  to  him.  It  was  a  transfer  from 
A.  to  B.  for  a  consideration,  and  was  a  sale.  The 
property  in  the  liquor  was  in  the  trustees,  in 
whom,  under  rule  7  of  the  club  rules,  all  the  club 
property  vests,  and  for  the  express  purpose  of 
enabling  them  to  protect  it  by  civil  or  criminal 
proceedings.  Before  the  transfer  Foster's  owner* 
ship  amounted  at  the  most  to  one  1100th  part 
only  in  the  liquor,  and  he  was  co-owner  with 
the  other  1099  members.  He  bought  therefore 
the  other  1099  shares,  and  was  a  joint  owner, 
buying  out  his  co-owners,  who  transfer  to  him 
that  which  was  not  his  before.  [Field,  J. — Your 
argument  supposes  that  the  property  was  not  in 
him,  whereas  the  essence  of  joint  ownership 
is  that  each  joint  owner  is  seized  per  mie  et 
per  tout.']  He  had  only  a  certain  proportion  of 
property  in  the  tout.  Had  he  taken  away  the 
liqnor  and  never  paid  for  it,  he  coald  have  been 
indicted  for  larceny : 

Beg.  V.  William  Burgess,  9  L.  T.  Eep.  N.  S.  255 
L  <fti  C.  299;  82  L.  J.  185,  M.  C. ;  9  Jur.  N.  S.  581. 

[Field,  J. — There  the  monej^  was  in  the  possession 
of  B.,  a  servant  of  the  society,  as  bailee,  respon- 
sible for  it  to  them  ;  and  the  prisoner,  a  member 
of  the  society,  broke  into  that  possession,  so  that 
the  larceny  was  complete.  Assume,  however,  that 
Foster  had  never  intended  to  pay  for  the  liquor, 
out  of  whose  possession  would  he  have  taken  it  P] 
The  legal  ownership  was  in  the  trustees.  To  the 
same  effect  also  is  the  case  of  Reg.  v.  Webster  (5 
L.  T.  Bep.  N.  S.  327;  7  Jnr.  N.  S.  1208;  31  L.  J. 
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17,  M.  0. ;  L.  &  G.  77).  But  it  is  not  necessary 
to  go  so  far.  The  trustees  could,  I  submit,  have 
su^  him  for  the  money  had  he  taken  the  liquor 
promising  to  pay  to-morrow,  and  had  failed  to 
do  so.  [Huddleston,  B. — Was  it  a  purchase  of  a 
chattel,  or  of  the  right  of  1099  persons  in  that 
chattel  P]  Take  it  be  the  latter,  it  was  none  the 
less  a  sale,  and  I  submit  it  was  a  sale  by  retail 
within  the  Act. 

The  SolicHor'Qeneral,  in  reply,  distinguished 
Mr.  Benjamin's  definition  of  a  sale  as  having  been 
given  only  for  the  purpose  of  distinguishing 
between  sale  and  barter.  But  here  there  was  no 
sale,  but  simply  a  release  of  the  interest  of  the 
other  oo-owners  in  the  liquor  to  Foster.  He  cited 
also  Oalye*s  case  (4  Go.  Bep.  202 ;  1  Sm.  L.  G. 
p.  112,  7th  edit,  p.  131,  8th  edit),  and  sect.  18  of 
the  licensing  Act  1872. 

Field,  J. — I  have  come  to  the  conclusion  that 
the  question  which  the  learned  magistrate  has 
asked  us  in  this  case  must  be  answered  in  the 
negative.  In  the  first  place,  the  word  "  sale  "  in 
the  earlier  part  of  the  question  put  to  us  is  intro- 
duced there  by  the  magistrate  merely  as  a  conve- 
nient term  whereby  to  express  the  transaction  in 
question.  Now,  the  Licensing  Act  1872  (35  &  36 
Vict.  c.  94),  within  which  this  transaction  is  said 
to  come,  introduces  for  the  first  time  the  words 
wich  which  we  have  to  deal  to-day  ;  and  though 
provisions  respecting  the  "  sale  "  of  intoxicating 
liquors  and  the  regulation  of  public-houses  are 
common  enough  in  various  Acts  of  Parliament 
since  1828,  yet  by  sect.  3  of  the  Licensing  Act  of 
1872  a  new  and  distinct  ofience  was  created. 
That  section  is  one  creating  an  offence  and 
imposing  a  penalty  for  the  commission  of  it,  and 
therefore,  before  adjudging  a  person  to  be  liable  to 
that  penalty,  we  must  look  caref  ally  to  see  whether, 
upon  a  &ir  and  strict  construction  of  the  language 
of  the  section  in  question,  the  person  upon  whom 
it  is  sought  to  impose  the  penalty  has  committed 
the  ofience,  and  so  brought  himself  within  the 
grasp  of  the  section.  The  lacts  are  very  short  and 
are  very  clearly  stated  in  the  case.  The  club  in 
question  is  admittedly  a  bond  fide  club,  having 
certain  trustees  in  whom  by  the  rales  of  the  club 
all  the  club  property  is  vested,  no  doubt  for  the 
express  purpose,  as  was  suggested  during  the  argu- 
ment, of  enabling  them  to  take  such  legal  proceed- 
ings, either  civil  or  criminal,  as  may  be  necessary 
for  the  protection  of  the  goods  and  property  of 
the  club.  But  though  the  general  property  in  the 
goods  of  the  club  is  thus  vested  in  the  trustees, 
there  are  other  special  properties  in  such  goods 
also  created  and  vested  in  certain  officers  of  the 
club  other  than  the  trustees.  There  is,  for 
instance,  a  special  property  in  the  committee  and 
a  special  property  in  the  funds  of  the  club  vested 
in  the  treasurer,  whilst  Mr.  Grafi*,  the  manager, 
has  a  special  property  in  the  provisions  and 
liquors,  so  that  he  may  be  able  to  part  with  them 
without  the  necessity  of  having  to  obtain  the  con- 
sent  of  the  trustees  upon  every  transaction  of  that 
nature.  He  is  the  manager  of  the  club,  acting  not 
|or  the  trustees,  but  for  the  committee  who  are  his 
masters,  as  also  in  a  certain  sense  are  all  tho 
members  of  the  club.  The  committee  it  is,  I  take 
it,  who  purchase  the  goods  for  the  use  of  the  club, 
and  pay  for  them  by  cheques  upon  the  club  funds. 
The  members,  it  seems,  can  obtain  food  and  wino 
and  other  liquors  in  the  club  on  payment  for  the 
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same,  the  produce  thereby  realised  going  to  the 
general  fands  of  the  clab.  The  oase  finds 
that  the  sales  of  liqaors  to  olab  members  for 
consumption  ofE  the  premises  amounted  annually 
to  200L,  and  that  there  was  an  annual  profit  on 
such  sales  to  the  amount  of  33  per  cent,  on  the 
original  cost  of  the  articles.  Ii  that  had  been 
found  to  bo  "  profit "  in  the  ordinary  commercial 
sense  of  the  word  as  a  "  trade  profit,"  it  would  no 
doubt  have  been  a  considerable  element  in  the 
consideration  of  the  present  question ;  but  it  is 
clear,  I  think,  that  the  learned  magistrate  did  not 
use  the  word  "  profit "  in  the  sense  of  its  being 
such  a  profit  as  an  ordinary  retail  trader  would 
make,  but  simply  that,  whereas  the  liquors  had 
cost,  say,  1002.,  the  members  of  the  club  would 
have  to  pay  133L  for  them,  that  extra  sum  being 
the  fair  and  just  amount  to  be  paid  by  the 
members  who  consumed  the  liquors,  in  order  to 
oover  the  expenses  of  that  particular  branch  of 
the  establishment,  which  it  would  not  be  fair  to 
put  upon  those  members  who  did  not  make  use  of 
any  intoxicating  liquors.  That,  I  think,  is  the 
meaning  of  the  finding  of  the  learned  magistrate 
with  respect  to  this  matter  of  the  profit  of  33  per 
cent,  on  the  sales  of  liquor.  I  agree  with  the  learned 
magistrate  that  this  is  not  a  partnership,  but  that 
the  members  are  joint  owners  of  the  club  property. 
The  true  conclusion  is,  I  think,  that  the  mem- 
bers of  the  club  are  joint  owners  of  the  general 
property  in  all  the  goods  of  the  club,  and  that 
the  trustees  are  their  agents  with  respect  to  such 
general  property,  notwithstanding  that  there  are 
other  agents  such  as  the  committee  and  the 
manager,  &c.,  who  have  certain  special  properties 
in  some  of  the  goods  vested  in  them.  I  am  not 
able  to  follow  the  reasoning  oE  the  magistrate  with 
regard  to  the  question,  whether  or  not  there  was  a 
*'  sale  "  within  the  Act,  depending  upon  the  price 
charged  and  upon  whether  the  club  derived  or 
made  a  profit  upon  the  sale  of  these  liquors.  It 
does  not  appear  to  me  to  be  at  all  material  whether 
the  sum  which  a  member  pays  for  the  liquor  sup- 
plied to  him  is  more  or  less  than  or  equal  to  its 
cost  price.  The  transaction  is  not,  in  my  opinion, 
made  either  more  or  less  a  "seJe"  withm  the 
statute  by  reason  of  any  such  variation  in  the 
price  paid  for  the  liquor  by  the  members.  The 
learned  magistrate  seems  to  have  thought  that,  if 
the  price  charged  to  the  members  were  exactly 
equal  to  the  cost  price  of  the  article,  it  would  not 
be  a  sale  within  the  statute,  but  that  if  the  price 
charged  to  him  were  more  than  the  cost  price,  then 
it  would  be  such  a  sale.  I  am  unable,  as  I  have 
before  said,  to  follow  the  reasoning  by  which  he 
has  arrived  at  that  conclusion.  We  have  to  find 
out,  if  possible,  the  meaning  of  the  Legislature 
from  the  language  they  have  used ;  and  looking 
at  that  language,  it  is  clear  that  they  were  of 
opinion  that  it  was  very  undesirable  that  in- 
toxicating liquor  should  be  sold  anywhere  with- 
out a  licence.  The  section  is  limited  to  a  "  sale  of 
intoxicating  liquors  by  retail."  Who  then  is  it 
that  the  Legislature  is  here  striking  at  P  Clearly 
it  is  at  the  trader  who  gains  a  profit  by  selling  liquor 
by  retail.  The  wholesale  dealer  who  distributes 
the  liquor  on  a  large  scale  is  not  toached  at  all. 
Did  then  Graff,  the  manager,  who,  if  not  with  his 
own  hand,  at  all  events  by  that  of  his  subordinate, 
the  barman,  supplied  the  member  with  this  liquor, 
sell  the  same  by  retail  so  as  to  bring  the  trans- 
action within  the  section  P     I  do  not  tiiink  that 


he  did.  A  sale  involves  in  it  somethins  in  the 
nature  of  a  bargain.  Here  there  was  no  bargaiu- 
ing  nor  any  contract  between  the  members  aud 
Graff  with  respect  to  this  liquor.  It  is  port  of  the 
terms  of  membership  that  every  member  shall  be 
entitled  to  obtain  a  bottle  of  wine  or  other  liquor 
on  payment  of  the  price  fixed  for  it  by  the  com- 
mittee, Foster  was  acting  solely  upon  and  within 
his  right  as  a  club  member,  not  by  reason  of  any 
new  contract,  but  by  reason  of  his  old  contract  of 
association,  by  which,  upon  hia  subscribing  a 
certain  yearly  or  other  periodical  sum  to  the 
funds  of  the  club,  he  became  entitled  to  have 
liquor  supplied  to  him  as  a  member  at  a  certain 
pnce.  There  was  no  contract  of  sale,  nor  could 
Graff,  in  my  judgment,  have  maintained  an  action 
against  Foster  as  for  goods  sold  and  delivered  in 
respect  of  these  bottles  of  whisky  and  ale.  There 
were  no  two  parties  to  any  contract,  because 
Foster  was  a  vendor,  at  all  events  of  a  portion  of 
what  has  been  contended  was  sold  to  him,  as  well 
as  a  buyer.  Looking  at  the  transaction  as  a  pur- 
chase by  one  member  of  the  shares  of  all  the  other 
members  in  the  liquors,  Foster  was  as  mnoh  a 
co-owner  as  the  vendor.  It  was,  I  think,  a  transfer 
of  a  special  property  or  partial  interest  in  the 
Uc[uor  to  Foster ;  but  it  was  not  a  sale,  or,  in  the 
wider  language  used  elsewhere  in  the  Act,  "  a 
transaction  in  the  nature  of  a  sale,"  within  the 
meaning  of  sect.  3.  I  have  therefore  oome  to  the 
conclusion  that  the  conviction  must  be  reversed, 
and  that  this  appeal  must  consequently  be  allowed 
with  costs. 

HuDDLESTOK,  B. — I  am  of  the  same  opinion.  I 
quite  agree  with  the  Solicitor-General  that  sect.  3 
applies  equally  to  liquor  sold  for  consumption  either 
on  or  off  the  club  premises.  The  question  before 
us  is  one  of  very  considerable  importance,  for,  if 
this  conviction  be  right,  it  follows  as  a  logical  con- 
sequence that  every  club  in  the  kingdom  is  liable 
to  penalties  in  respect  of  every  glass  of  wine, 
spirits,  or  beer  that  is  consumed  on  the  premises. 
It  is,  I  think,  worthy  of  consideration  that  those 
who  have  framed  the  various  Licensing  Acts  sinoe 
the  year  1828  never  considered  or  intended  that 
dubs  should  come  within  them.  There  is  no 
doubt  much  force  in  what  the  learned  magistrate 
has  said  in  putting  forward  his  view  of  the  case; 
but,  with  the  greatest  possible  respect  for  him,  I 
cannot  agree  with  the  conclusion  to  which  he  has 
come ;  and  in  answer,  therefore,  to  the  question 
which  he  asks,  I  say  that  I  do  not  think  there  has 
in  fact  been  in  this  case  a  sale  of  intoxicating 
liquors  by  retail  within  the  meaning  of  sect.  3  of 
the  statute.  At  the  time  Mr.  Foster  applied  at 
the  bar  of  the  club  for  this  liquor,  it  seems  dear 
to  me  that  he  possessed  a  property,  or  at  any  rate 
an  interest,  in  the  liquors  which  were  then 
supplied  or  transferred  to  him — an  interest 
which  Mr.  Staveley  Hill  correctly  designated 
as  a  one  eleven-hundredth  part  or  share 
therein.  What  then  did  he  get  ftom  the  barman 
who  served  him  P  He  got  from  him,  on  payment 
of  the  price,  the  interest  of  the  1099  other  mem- 
bers of  the  club,  who  thereby  transferred  their 
rights  to  him.  Taking  the  definition  of  a  sale  very 
properly  urged  upon  us  by  Mr.  Staveley  Hill  as 
one  to  be  found  in  almost  all  the  text  writers, 
namely,  that  it  is  "a  transfer  of  the  absolute  or 
general  property  in  a  thing  for  a  price  in  money," 
I  say  that  here  there  was  no  transfer  of  the  abso- 
lute or  general  property  in  these  liquors^  but  a 
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transfer  of  a  special  interest  in  them — a  transfer, 
that  is,  of  the  interest  of  the  other  1099  memhers 
of  the  club.  That,  in  my  opinion,  is  the  result  of  the 
transaction ;  and,  looking  at  it  in  the  broadest 
lif^ht  in  which  such  a  matter  ought  to  be  viewed, 
I  cannot  think  that  it  was  a  sale  by  retail  of 
intoxicating  liqaors  within  the  meaning  of  the  Act 
of  Parliament.  It  is  obvions  from  the  case  of 
Beg.  V.  Wilkinson  (10  L.  T.  Bep.  N.  8.  370)  that 
cIqds  of  this  description  could  not  obtain  a  licence, 
and  when  they  part  with  a  portion  of  their  property 
to  a  member  in  the  way  stated  in  the  case,  I  do 
not  think  it  is  a  sale  within  the  Act,  and  I  am 
therefore  of  opinion  that  this  appeal  must  be 
allowed. 

Appeal  allowed*    Conviction  reversed,  with 
costs, 

Solidtors  for  the  appellant,  Lewis  and  Leans. 
Solicitor  for  the  respondent,  A.  J.  Bristow, 


Friday,  March  31, 1882. 

(Before  Geove,  J.  and  Huddleston,  B.) 

Cook  v.  Plaskett.  (a)' 

Elementary  Education  Act  1870  (33  ^  34  Vict, 
c,  75),  s,  74 — Penalty  and  costs  not  to  exceed  5«. 
— Not  include  costs  of  distress'warrant,  under 
11  ^  12  Vict.  c.  43,  s.  19. 

By  sect.  74  of  the  Elementary  Education  Act  1870 
(33  4*  34  Vict.  c.  75),  "  no  penalty  imposed  for 
the  breach  of  any  bye-law  shall  exceed  such 
amount  as  with  the  costs  will  amownt  to  hs*  for 
each  offence." 

Held,  that  this  does  not  include  the  costs  of  a 
distress  to  enforce  payment  under  11  ^  12  Vict. 
c.  43,  s.  19. 

Case  stated  bya  metropolitan  police  magistrate  , 
under  21  &  22  Vict.  c.  43. 

Cass. 

1.  On  the  30th  Sept.  1881 1  convicted  William 
Plaskett  of  an  offence  under  the  74th  section  of 
the  Education  Act  1870  (33  &  34  Vict.  c.  75),  and 
I  imposed  a  penalty  of  Ss.  together  with  28.  costs 
on  tho  said  William  Plaskett. 

2.  The  said  penalty  and  costs  were  not  paid, 
and  on  the  7th  Jan.  1882  application  was  made  to 
me  under  the  19th  section  of  the  Summary 
Jurisdiction  Act  1847  (11  &  12  Yict.  c.  43)  to 
issue  a  distress- warrant  against  the  goods  of  the 
Eaid  William  Plaskett  for  the  sum  of  80. — that  is 
to  say,  for  5«.  being  the  amount  of  the  penalty 
and  costs  above  mentioned,  and  3^.  as  and  for  the 
costs  of  the  distress-warrant. 

3.  It  was  contended  before  me  that  the  provi- 
sion in  the  74th  section  of  the  Education  Act 
1870  to  the  effect  that  "  no  penalty  imposed  for 
the  breach  of  any  bye-law  shall  exceed  such 
amount  as  with  the  costs  shall  exceed  bs,  for  each 
offence "  did  not  apply  to  or  include  the  costs  of 
enforcing  payment  of  such  penalty  and  oosts  by  a 
distress-warrant  if  by  reason  of  the  failure  of  the 
offender  to  pay  the  said  penalty  and  costs  it  be- 
came necessary  to  issue  such  a  warrant. 

4.  I  was  of  opinion  that  by  the  said  terms  of 
the  said  74th  section  of  the  Education  Act  1870 
I  was  precluded  from  issuing  a  distress-warrant 
for  more  than  5^.,  such  item  to  include  the  costs  of 
the  distress-warrant,  and  I  accordingly  refused  to 
issue  a  distress-warrant  for  more  than  5^. 

(a)  Beported  by  H.  D.  Bons£Y,  Esq.,  fiarrister-at-Law. 


The  question  for  the  opinion  of  the  court  is, 
whether,  under  the  above  circumstances,  I  had 
power  to  issue  a  distress- warrant  for  more  than  Ss. 
against  the  goods  of  the  said  William  Plaskett. 

By  the  74th  section  of  the  Elementary  Education 
Act  1870  (33  &  34  Yict.  c.  75)  it  is  enacted  that 

Any  proceeding  to  enforce  any  bye-law  mav  be  taken, 
and  any  penalty  for  the  breach  of  any  bye-law  may  be 
recovered  in  a  summary  manner ;  but  no  penaltv  imposed 
for  the  breach  of  any  bye-law  shall  exceed  snoa  amount 
as  with  costs  will  amount  to  five  shillings  for  each  offence. 

Banhes  for  the  appellant. — ^The  costs  of  the 
distress-warrant  are  no  part  of  the  penalty  for 
breach  of  the  bye-laws  within  the  meaning  of 
sect.  74,  and  the  Act  imposes  a  limit  of  five 
shillings,  which  is  irrespective  altogether  of  the 
costs  of  the  distress-warrant.    If  this  is  not  the 

E roper  meaning,  the  Act  might  be  always  defeated 
y  any  person  npon  whom  a  penalty  is  imposed 
resisting  payment  until  the  costs  amount  to  more 
than  five  shillings,  together  with  the  penalty. 

GsoTE,  J. — This  appeal  must  be  allowed.  We 
have  not  had  the  advantage  of  hearing  the  case 
argued  upon  the  other  side,  but  it  appears  to  me 
to  be  veiy  clear,  and  no  other  meaning  suggests 
itself  to  my  mind.  The  words  are  that  "  no 
penalty  imposed  for  the  breach  of  any  bye-law 
shall  exceed  such  sum  as  with  oosts  will  amount 
to  five  shillings  for  each  offence."  That  I  suppose 
means  what  it  says.  Here  the  penalty  was  tnree 
shillings  and  the  costs  two  shillings  ;  the  costs 
of  the  distress  have  nothing  whatever  to  do 
with  it.  If  iheyhad,  the  statute  would  be  in- 
operative. 

Huddleston,  B. — ^The  aricnraent  that  a  man 
might  always  resist  paynient  until  the  costs  and 
penalty  exceeded  five  shUlings,  and  thus  defeat  the 
statute,  is  conclusive  to  show  that  costs  of  the 
distress  are  not  within  the  meaning  of  the  section. 

Case  remitted  accordingly. 

Solicitors  for  the  appellant,  Qedge,  Kirby,  Millet, 
and  Morse. 


Monday,  March  27, 1882. 

(Before  Geove,  J.  and  Huddleston,  B.) 

Basket  (app.)  v.  The   Meteofoiitan  Boaed  or 

Woeks  (resps.).  (a) 

Artisoms  and  Labourers'  Dwellings  Improvement 
Act  1876  (38  ^  39  Vict.  c.  26)— Provisional 
award  of  arbitrator — Final  award — Time  when 
ownership  is  transferred  in  property  taken  under 
the  Act. 

On  the  2Brd  Dec.  1878  the  Metropolitan  Board  of 
Works  served  a  notice  on  B.,  the  owner  of  certain 
houses,  stating  thai  they  would  be  taken  compuU 
sorily  under  the  Artisans  cmd  Labourers*  Dwell' 
ings  Improvement  Act  1875,  and  an  arbitrator 
was  appointed* 

The  arbitrator  made  his  provisional  award  on  the 
ISth  March,  and  hie  final  a/ward  on  the  22nd 
July  1880. 

On  the  ISth  Feb.  1880  the  Metropolitan  Board  of 
Works  served  a  notice  on  B.  that  the  houses  were 
in  a  dangerous  state,  cmd  requiring  him  to  take 
down  a  portion  and  repair  them ;  and  on  the 
l^th  March  a  magistrate  made  an  order  that  B. 
should  take  down  a  part  and  repair  the  buildings. 
This  order  not  having  been  com/plied  with,  the 

(d)  Keported  by  H.  D.  Bonstt,  Eiq.,BftiTlBter-at-Law. 
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Meiropolita/n  Board  of  Works  gave  notice  to  B.,  on 
the  16th  July  1880,  to  hoard  and  take  dovm  the 
structure ;  and  on  the  \Wi  July,  the  notice  not 
hatting  been  complied  with,  the  Metropolitan 
Board  of  Works  incurred  expenses  to  the  amount 
of  261,  vs.  4ed,  in  hoarding,  and  afterwards  other 
expenses  amounting  in  all  to  7Sl.  9s,  ^d. 
It  was  contended,  on  the  part  of  B,,  that  at  the 
time  the  expenses  were  incurred  the  provisional 
award  had  been  made,  and  therefore  he  was  not 

the  "  OWfMT,^* 

Held,  that  the  ownership  in  the  property  was  not 
transferred  untH  the  final  award  was  made  on 
the  22nd  July  1880,  and  therefore  the  Metropolitan 
Board  of  Works  could  recover  the  expenses  from 
B.  as  being  the  owner  when  they  were  incurred. 

Special  case  stated  pursuant  to  18  &  19  Yict. 
0. 122,  RS.  10&  and  107. 

The  material  part  of  the  case  is  as  follows  : 

1.  The  appellant  was  at  the  date  mentioned  in 
the  next  parafj^raph  the  lessee  of  Nos.  24  to  31, 
Castle-alley,  Whitechapel,  for  a  term  expiring  on 
the  26th  March  1886. 

2.  On  the  23rd  T)eo.  1878  the  board  served  a 
notice  on  the  appellant  under  the  Artisans  and 
Labourers'  Dwellings  Improyement  Act  1875 
(38  &  39  Yict.  c.  36),  stating  that  such  premises 
were  proposed  to  be  taken  compnlsorily  for  the 
purposes  of  an  improvement  scheme. 

3.  The  respondents,  acting  in  pursuance  of  the 
Artisans  and  Labourers'  Dwellings  Improyement 
Act  1875  (38  Sd  89  Yict.  o.  86),  prepared  a  scheme 
for  the  improvement  of  a  certain  area,  and  the 
paid  area  to  which  the  said  scheme  related  included 
the  said  houses  Nos.  24  to  31  inclusive,  Castle- 
alle^,  Whitechapel,  and  the  respondents  served 
notice  on  the  appellant  under  the  said  Act,  stating 
that  such  houses  were  proposed  to  be  taken  com- 
pnlsorily for  the  purpose  of  the  said  improvement 
scheme.  And  the  said  improvement  scheme,  in- 
cluding the  said  proposal  for  taking  compnlsorily 
the  said  houses,  was  duly  confirmed  by  a  pro- 
visional order  made  by  the  confirming  authority, 
and  such  provisional  order  was  duly  confirmed  by 
the  Act  of  Parliament  40  <&  41  Yict.  c.  103. 

4.  After  the  passing  of  the  said  confirming  Act 
the  respondents  entered  upon  the  execution  of  the 
said  scneme,  and  dnly  made  a  schedule  of  the 
lands  proposed  to  be  taken  by  them  compnlsorily, 
which  schedule  included  the  above-mentioned 
houses,  and  contained  the  name  of  the  appellant 
as  lessee  thereof. 

5.  An  arbitrator  was  on  the  application  of  the 
respondents  on  the  16th  Aug.  1879  duly  appointed 
by  the  confirming  authority  between  the  respon- 
dents and  the  persons  interested  in  such  ot  the 
said  scheduled  lands,  so  far  as  compensation 
for  the  same  had  not  been  made  the  subject  of 
agreement,  and  the  appellant,  pursuant  to  n  re- 
quisition published  by  the  respondents  and  served 
on  the  appellant,  delivered  to  the  arbitrator  on  or 
before  a  day  fixed  by  him  and  named  in  such 
requisition  a  short  statement  in  writing  of  the 
nature  of  his  claim,  which  statement  waa  in  the 
words  and  figures  following. 

6.  The  compensation  to  the  appellant  as  the 
parson  interested  as  aforesaid  in  tbe  said  houses 
was  not  made  the  subject  of  agreement,  and  there- 
upon the  said  arbitrator,  at  the  request  of  the 
respondents,  proceeded  to  hear  and  determine  the 
question  of  the   compensation   payable  to   the 


appellant  in  respect  of  his  interest  in  the 
said  houses,  and  upon  the  18th  March  1880 
made  his  provisional  award,  so  far  as  it  related  to 
the  above-mentioned  houses,  and  the  compen- 
sation to  which  the  appellant  was  entitled  in  re- 
spect of  his  interest  therein  was  in  the  words  and 
figures  following. 

7.  On  the  16th  June  1880  the  respondents  and 
appellant  appeared  before  the  arbitrator,  and  the 
final  award  was  published  on  the  22nd  July  1880, 
and  became  final,  binding  and  conclusive.  It  was 
in  the  words  and  figures  following  [then  followed 
the  award]. 

8.  On  the  20th  Feb.  1880  the  respondents, 
having  received  a  certificate  from  Harry  Oliver, 
the  district  surveyor,  that  the  structure  known 
as  24,  Castle-alley,  was  dangerous  to  its  inmates, 
in  pursuance  of  tbe  powers  conferred  upon  them 
under  sect.  80  of  the  Metropolitan  Building  Act 
1855  applied  for  and  obtained  at  Worship-street 
Police  Court  an  order  from  the  magistrate  then 
and  there  sitting,  that  the  inmates  of  the  said 
structure  should  be  forthwith  removed,  and  they 
were  removed  accordingly. 

9.  On  the  10th  March  1880  the  respondents, 
by  a  summons  of  that  date  addressed  to  the 
owner  of  the  said  structure,  complained  that  the 
respondents  having  caused  a  survey  to  be  made 
of  the  said  structure  by  a  competent  surveyor, 
and  the  said  structure  having  been  duly  certified 
by  him  as  bein^  in  a  dangerous  state,  and  the 
respondents  having  caused  notice  in  writing  to 
bo  given  lo  the  owner  requiring  him  to  take  down 
or  otherwise  secure  the  brickwork  of  back  wall, 
to  take  off  tiling  from  roof  and  repair  tho  timbers 
of  the  same,  he  had  failed  to  comply  with  the 
requisition  of  such  notice  as  speedily  as  the  nature 
of  the  case  permitted,  contrary  to  the  statute  io 
that  case  made  and  provided ;  and  upon  tho  18th 
March  1880,  in  pursuance  of  the  said  summons, 
upon  hearing  of  the  said  complaint,  an  order  was 
made  by  me  by  consent  of  the  appellant  and 
respondents,  which,  after  reciting  among  other 
things  the  said  notice,  adjudged  the  said  complaint 
to  be  true,  and  that  the  said  structure  was  in  a 
dangerous  state,  and  ordered  the  said  owner  to 
take  down  the  defective  brickwork  of  back  wall, 
to  take  off  tiling  from  roof  and  repair  the  timbers 
of  same,  or  otherwise  secure  the  same  to  the 
satisfaction  of  Harry  Oliver,  being  tbe  surveyor 
appointed  by  the  respondents  in  that  behalf, 
within  eight  weeks  of  the  service  of  the  said 
order. 

10.  On  the  16th  July  1880,  the  said  order  of 
the  18th  March  1880  not  having  been  obeyed  in 
any  respect,  tho  respondents  having  received 
another  certificate  from  the  said  Henry  Oliver 
that  the  said  structure  was  in  a  dangerous  state, 
and  that  it  was  necessary  for  the  protection  of 
the  passengers  that  the  said  structure  should  be 
hoarded,  and  that  the  owner  or  occupier  should 
be  required  to  take  down  the  same  to  tbe  ground, 
the  respondents  served  a  notice  addressed  to  the 
owner  of  and  occupier  of  tbe  said  structure,  re- 
quiring them  forthwith  to  take  down  the  same  to 
the  ground,  and  to  hoard  in  the  said  structure 
immediately.  On  the  19th  July  1880,  the  said 
notice  not  having  been  complied  with  in  any 
respect,  the  respondents,  by  a  summons  dated  the 
4th  Aug.  1880,  addressed  to  the  owner  of  the  said 
structure,  complained  that  they  having  caused  a 
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Burvey  to  be  made  of  the  said  strnctare  by  a  com- 
petent surveyori  and  the  said  structare  having 
been  dnly  certified  by  him  as  being  in  a  dangerous 
state,  and  they  (the  respondents)  having  caused 
notice  in  writing  to  be  given  to  the  owner  re- 
quiring him  to  take  same  down  to  the  ground,  he 
bad  failed  to  comply  with  the  requisition  of  suoh 
notice  as  speedily  as  the  nature  of  the  case  per- 
mitted, contrary  to  the  statute  in  that  case,  made 
and  provided.  Before  the  hearing  of  the  com- 
plaint in  the  said  summons,  viz.,  on  the  12th 
Aug.  1880,  the  said  order  of  the  18th  March  1880 
not  having  been  obeyed  in  any  respect,  the  respon- 
dents incurred  expenses  amounting  to  142.  28,  Id, 
in  taking  down  the  defective  brickwork  of  the 
back  wall  and  the  tiling  from  the  roof  of  the  said 
structure.  On  the  13th  Aug.,  npon  hearing  the 
complaint  in  the  last-mentioned  summons,  I  made 
an  order  adjudging  the  said  complaint  to  be  true, 
and  that  the  said  structure  was  in  a  dangerous 
state,  and  ordered  the  said  owner  to  take  down  the 
same  to  the  ground,  or  otherwise  secure  the  same 
to  the  satisfaction  of  Harry  Oliver,  being  the 
surveyor  appointed  by  the  respondents  in  that 
behalf,  within  twenty-four  hours  of  the  service  of 
the  said  order.  On  the  10th  Sept.  1880  the  last- 
roeutioned  order  not  having  been  obeyed  in  any 
respect,  the  respondents  incurred  expenses 
amounting  to  252.  15«.  lid,  in  taking  down  the 
said  structure  to  the  ground. 

11.  On  the  22nd  Nov.  1880  the  respondents 
demanded  of  the  appellant,  as  owner  of  the  said 
24,  Castle-alley,  the  sum  of  782.  9«.  4(i.,  in  accor- 
dance with  an  account  transmitted  with  the 
demand.  The  accduut  consisted  of  the  aforesaid 
sums  of  142.  28.  Id.,  262.  9*.  4(2.,  and  252. 15«.  lid., 
together  with  the  sum  of  92.  17«.  6d.  paid  by  the 
respondents  as  surveyor's  fees,  and  a  further  sum 
of  22.  48,  6d,  for  general  repairs  and  special 
services. 

12.  On  the  11th  Feb.  1881  the  respondents  by  a 
summons  of  that  date  served  on  the  appellant  a«( 
owner  of  the  said  24,  Castle-alley,  complained  that 
the  said  appellant  upon  demand  did  neglect  to 
pay  the  said  expeuses  incurred  by  the  respondents 
as  aforesaid  in  respect  of  the  said  structure,  which 
had  been  duly  certified  to  them  as  being  in  a  dan- 
gerous state ;  that  is  to  say,  the  sum  of  122.  12«. 
for  the  surveyor's  fees  and  special  services, 
&c.,  and  the  costs  of  summons  and  order,  and 
662.  7».  4i.  (being  the  said  sum  of  142.  28.  Id., 
262.  98.  4i.,  and  262.  15«.  lid.)  for  the  hoarding, 
taking  down,  &c.,  making  the  aforesaid  total  of 
782.  98,  4d.  Upon  the  summons  coming  on  for 
hearing  before  me  at  the  Worship-street  Police 
Court,  and  having  regard  to  the  facts  that  the 
said  expenses  of  142.  28,  Id,  and  262.  98.  4d,  were 
occasioned  by  the  neglect  to  comply  in  a  reason- 
able time  with  the  said  notice  of  the  18th  Fob. 
1880,  which  was  verified  by  the  said  order  of 
the  18th  March  1880,  and  that  the  said  expense  of 
252.  158.  lid,  was  occasioned  by  the  neglect  to 
comply  in  a  reasonable  time  with  the  said  notice  of 
the  16th  July  1880,  which  was  ratified  by  the  said 
order  of  the  13th  Aug.  1880,  and  that  such  in  all 
three  cases  occurred  before  the  provisional  award 
was  so  confirmed  as  aforesaid  on  the  22nd  July 
1880.  I,  on  the  26th  Feb.  1881,  ordered  that 
the  respondents  recover  against  the  appellant  the 
sum  of  782.  98.  4c2.  for  debt,  and  the  sum  of  28. 
for  costF,  amounting  together  to  the  sum  of 
782.  Il8.  4d,,  and  it  was  further  ordered  that  the 


appellant  pay  the  same  to  the  respondents  forth- 
with. 

If  the  court  should  be  of  opinion  that  the  said 
order  was  not  rightly  made,  the  order  is  to  be 
reversed  or  varied  as  the  court  shall  direct. 

.  Vaiighan  Williama  for  the  appellant. 
Biron  for  the  respondents. 

Grove,  J. — ^This  is  an  appeal  from  a  magistrate's 
order,  by  which  he  ordered  that  the  respondents 
should  recover  against  the  appellant  the  sum  of 
782.  98.  4(2.  and  28.  costs,  making  altogether 
782.  Il8.  4c2.  The  main  question  which  vre  have  to 
determine  is,  at  what  time  the  change  of  ownership 
in  the  property  took  place,  the  argument  of  Mr. 
Williams  being  that  at  the  time  the  expenses  were 
incurred  or  notice  given  to  the  appellant  to  put  the 
houses  in  repair,  the  Metropolitan  Board  of  Works 
was  owner  of  the  premises  and  not  the  appellant. 
I  am  not  able  to  accede  to  that  argument  of  Mr. 
Williams,  and  it  appears  to  me  that  the  property 
was  not  transferred  until  the  arbitrator  made  his 
final  award,  that  is,  until  the  22nd  July  1880.  I 
do  not  understand  how  the  provisional  award  of 
the  arbitrator  can  transfer  the  ownership  in  the 
property,  and  if  so,  there  would  be  no  use  in  having 
a  final  award.  The  cases  cited  from  Sugden^s 
Vendors  and  Purchasers  do  not  apply,  for  the 
whole  of  this  is  statutory,  and  we  must  look  into 
the  statute  and  see  what  is  there.  The  strongest 
argument  of  Mr.  Williams  was  that  the  property 
was  transferred  at  the  time  of  the  provisional 
award  by  the  force  of  the  terms  of  the  Artisans 
and  Labourers'  Dwellings  Improvement  Act  1875, 
but  it  appears  to  me  that  the  Act  does  nothing  of 
the  sort.  Our  attention  was  called  to  sect.  24  of 
the  schedule,  and  it  is  said  that  the  local  authority 
could  not  exercise  the  power  given  to  them  by  that 
section,  that  is,  a  power  to  enter  into  possession, 
unless  at  the  time  they  were  the  owners ;  but  the 
words  of  the  section  appear  to  my  mind  to  be 
strongly  against  that  contention.  The  section 
begins  thus :  "  Where  the  local  authority  are 
desirous,  for  the  purposes  of  their  works,  of 
entering  upon  any  lands  before  they  would  be 
entitled  to  enter  thereon  under  the  provisions 
hereinbefore  contained,  it  shall  be  lawful  for  the 
local  authority,  at  any  time  after  the  arbitrator  has 
framed  his  provisional  award,  upon  depositing  in 
the  Bank  of  England  such  sum  as  the  arbitrator 
may  certify  to  be  in  his  opinion  the  proper  amount 
to  be  so  deposited  in  respect  of  any  lands  autho- 
rised to  be  purchased  or  taken  hj  the  local  autho- 
rity, and  mentioned  in  such  provisional  award,  to 
enter  upon  and  use  such  lands  for  the  purposes  of 
the  improvement  scheme  of  the  local  authority." 
Now  the  object  of  that  is  to  entitle  the  local  autho- 
rity to  enter  upon  lands  for  the  purposes  of  im- 
provement, although  the  purchase  is  not  com- 
pleted, **  and  the  arbitrator  shall  upon  the  request 
of  the  local  authority  at  any  time  after  he  has 
framed  suoh  provisional  award,  certify  under  his 
hand  the  sum  which  in  his  opinion  should  be  so 
deposited  by  the  local  authority  in  respect  of  any 
lands  mentioned  in  such  provisional  award  before 
they  enter  upon  and  use  the  same  as  aforesaid." 
Then  it  goes  on  to  say,  and  these  words  seem  im- 
portant,'* and  notwithstanding  such  entry  as  afore- 
said, all  proceedings  for  and  in  relation  to  the 
completion  of  the  award,  the  delivery  of  certificates 
and  other  proceedings  under  this  Act  shall  be  had 
and  payments  made  as  if  such  entry  and  deposit 


662 


MAGISTRATES'  OASES. 


Q.B.  Div.] 


HiGHWAT  BOAUD  OF   StOCKPOBT,   &C.,  V.   GOAM. 


[Q.B.  Dtv. 


had  not  been  raade."  Then  tbe  next  section  goes  on 
to  say,  "  the  money  so  deposited  as  last  aforesaid 
shall  be  paid  into  the  Bank  of  England  to  such 
account  as  may  from  time  to  time  be  directed 
by  any  regulation  or  Act  for  the  time  being 
in  force  in  relation  to  moneys  deposited  in 
the  bank  in  similar  cases/'  that  is,  not  money  paid 
to  the  vendor,  but  paid  into  the  bank  to  secure 
the  purchase-money,  "  and  remain  in  the  bank  by 
way  of  security  to  the  parties  interested  in  the 
lands  which  have  been  so  entered  upon,  for  tbe 
payment  of  the  money  to  become  payable  by  the 
local  authority  in  respect  thereof  under  the  award 
of  the  arbitrator."  Therefore  tbe  money  does  not 
become  payable  until  the  award  of  the  arbitrator, 
and  that  is  the  final  award ;  **  and  the  money  so 
deposited  may,  on  the  application  by  petition  of 
the  local  authority,  be  ordered  to  be  invested  in 
bank  annuities  or  Government  securities  and 
accumulated ;  and  upon  such  payment  as  afore- 
said by  the  local  authority  it  shall  be  lawful  for 
the  Court  of  Chancery,  or  any  other  court  to 
which  the  jurisdiction  of  the  Courfc  of  Chancery 
may  be  transferred  upon  a  like  application,  to 
order  the  money  bo  deposited,  or  the  funds  in 
which  the  same  shall  have  been  invested,  together 
with  the  accumulation  thereof,  to  be  repaid  or 
transferred  to  the  local  authority."  Now,  how 
can  there  be  a  change  of  proprietorship  and  com- 
plete bargain  when  the  section  provides  that  the 
deposit  money  may  be  repaid  and  transferred  to 
the  local  authority.  It  seems  to  me  that  the  sec- 
tion shows  that  this  is  a  preliminary  matter,  and 
by  which  the  local  authority  may  deal  with  the 
land  subject  to  purchase,  and  to  my  mind  there  is 
nothing  in  the  Act  which  transfers  the  property 
before  the  final  award.  Fart  of  the  expenses  were 
for  hoarding  the  premises,  and  the  wording  of 
that  part  of  the  case  is  as  follows  :  ''  On  tbe  16th 
July  1880,  the  said  order  of  18th  March  1880  not 
having  been  obeyed  in  any  respect,  the  respon- 
dents having  received  another  certificate  from  the 
said  Harry  Oliver  that  the  said  structure  was  in  a 
dangerous  state^  and  that  it  was  necessary  for  the 
protection  of  passengers  that  the  said  structure 
should  be  hoarded,  and  that  the  owner  or  occupier 
should  be  required  to  take  down  the  same  to  tbe 
ground,"  &c.  I  read  that  as  finding  that,  after 
repeated  notices  the  premises  were  in  such  a 
dangerous  state  that  a  hoarding  was  rendered 
necessary  by  the  neglect  of  the  appellant  to  obey 
the  notices  previouslyjgiven.  Mr.  Williams  argued 
that  the  Metropolitan  Board  of  Works  may  hoard 
the  premises  without  any  default  on  the  part  of 
the  owner.  That  may  be  so,  but  all  expenses  are 
to  be  paid  by  the  owner  ;  and  if  the  appellant  was 
the  owner,  and  it  had  been  done  irrespective 
of  any  default  on  his  part  after  notice,  they 
(that  is,  the  Metropolitan  Board  of  Works)  would 
have  power  to  recover  the  expenses,  and  therefore 
that  falls  under  the  argument  that  the  Board  of 
Works  were  the  owners  at  the  time  the  expense 
was  incurred;  but  I  am  of  opinion  they  were 
not.  It  is  enough  for  Mr.  Biron's  contention 
that  the  transfer  took  place  on  the  22nd  July.  All 
the  notices  were  before  that,  and  one  payment, 
and  I  think  the  Board  of  Works  are  to  recover  all 
the  expenses  they  have  subsequently  incurred.  It 
is  said  that  this  is  a  case  of  great  hardship ;  but  it 
may  not  be.  li  is  said  that  the  Metropolitan  Board 
of  Works  may  get  the  houses  assessed  at  their  exist- 
ing value,  and  then  call  upon  the  owner  to  put 


them  in  repair ;  so  that  they  would  really  get  a 
better  house  than  they  have  paid  for.  But  this  \a 
not  necessarily  the  case,  and  the  fact  that  notices 
were  given  before  the  final  award  was  made,  the 
arbitrator  ought  to  take  that  into  consideration,  in 
ostimatiug  the  value,  before  making  his  final 
award.  I  do  not  know  whether  he  did,  but  he 
probably  made  the  assessment  taking  all  these 
things  into  consideration.  It  appears  to  me  that 
the  magistrate  was  right — that  up  to  the  time  of 
making  the  final  award  there  was  no  transfer  of 
ownership  in  the  property.  This  appeal  most  be 
dismissed. 

HuDDLESTON,  B. — I  am  of  the  same  opinion. 
The  provisional  award  may  be  set  aside  before  the 
final  award  is  made.  My  brother  Grove  has  gone 
so  fully  into  the  case  that  it  is  not  necessaiy  for 
me  to  follow  him  at  any  length.  I  think  the 
magistrate  was  perfectly  justified  in  ordering 
payment  of  78Z.  11 8.  4d.  That  consisted  of  four 
sums,  all  of  which  more  or  less  had  to  be  paid  in 
consequence  of  the  default  of  the  appellant  long 
prior  to  the  22nd  July  1880.  On  the  18th  Feb. 
there  was  the  notice  in  writing  calling  upon  the 
appellant  to  do  certain  repairs.  On  the  10th 
March  a  summons  was  taken  out,  and  on  the  18th 
March  there  was  this  order  by  consent  of  the 
appellant  and  respondents,  which,  after  reciting 
the  notice,  adjudged  the  complaint  to  be  trae,  and 
that  the  structure  was  in  a  dangerous  state,  and 
ordered  the  owner  to  take  down  the  defective 
brickwork  of  the  back  wall,  to  take  off  tiling  from 
roof,  and  repair  the  timbers  of  the  same  within 
eight  weeks  of  the  service  of  the  order.  That  is 
the  order  made  after  notice  to  the  appellant, 
after  a  summons  had  been  taken  out,  and  by 
consent.  Then  there  were  some  proceedings  in 
May,  which  I  pass  over ;  and  then  on  the  16th 
July,  the  order  of  the  18th  March  not  having  been 
obeyed,  the  respondents  send  the  appellant  a 
notice  to  hoard  the  premises,  and  on  the  19th  July 
the  premises  being  in  a  dangerous  state,  and  the 
notice  not  having  been  complied  with,  the  respon- 
dents incurs  the  expenses.  Now,  why  did  that 
become  necessary  P  Because  the  place  was  abso- 
lutely dangerous,  and  it  was  done  in  consequence 
ot  the  default  of  the  appellant,  after  they  had 
given  him  eight  weeks  to  do  it  in.  All  the  ex- 
penses were  incurred  in  consequence  of  defaults 
on  the  part  of  the  appellant  before  the  22nd  July 
1880.  Therefore,  I  think  the  order  of  tbe  magis- 
trate was  right,  and  the  appeal  must  be  dismissed 

^^*^  ^^^^'  Appeal  ditmissecL 

Solicitors  for  the  appellant,  IngU,  Cooper,  and 
Holmea. 

Solicitor  for  the  respondents,  B.  Ward. 


Dec.  20, 1881,  and  April  3, 1682. 

(Before  Lopes,  J.) 

Highway  Boakd  op  Stockpobt  and  Htde  Divi- 

SION      AND       HUNDBED       OP       MaCCLESPIELD      V. 

Gkant.  (a) 

Easevient — Support  of  highway  by  a  wall — No 
obligation  upon  owner  of  the  wall  to  keep  it  in 
repair. 

Tlie  plaintiffs  brought  an  action  against  the  defen' 
dant  to  recover  the  expense  they  had  incurred  in 

(a)  Reported  by  H.  D.  Bonset,  Eaq.,  Barritter«t-lAw. 
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Highway  Boabd  of  Stockfokt,  &c.,  v.  Gbant. 


[Q.B.  Div. 


repairing  a  waU  supporting  a  highway,  whvih 
wall  they  alleged  belonged  to  the  defendantt  and 
which  he  was  hound  to  repair. 

The  waU  had  been  buUt  by  a  predecessor  in  title  of 
the  defendant  and  belonged  to  him. 

Held,  that  the  plaintiffs  l^d  acquired  a  right  to  the 
support  of  the  highway  by  the  wall,  but  the  defeu' 
dant  was  under  no  obligation  to  repair  the  wall, 
and  the  plaintifs  could  not  recover  the  expense 
they  had  so  incurred, 

FUKTHEB  CONSIDERATION. 

This  case  oame  on  for  trial  before  Lopes,  J., 
without  a  jury,  afc  the  last  Manchester  Summer 
Assizes,  and  was  adjourned  for  further  considera- 
tion. 

The  plaintiffs  alleged  in  the  statement  of  claim 
that  they  were  entitled  to  have  a  certain  highway 
within  the  highway  district  of  the  Stockport  and 
Hyde  Division  of  the  Hundred  of  Macclesfield 
supported  by  a  wall  belonging  to  the  defendant, 
and  adjoining  one  side  of  the  highway,  and  also 
that  they  were  entitled  to  have  the  wall  kept  by 
the  defendant  in  such  a  state  of  repair  as  to  enable 
it  to  support  the  highway.  They  further  alleged 
that  the  defendant  did  not  keep  the  wall  in  a  suffi- 
cient state  ofj  repaii*,  in  consequence  of  which 
the  highway  subsided  and  gave  way,  and  they 
claimed  the  sum  of  2002.  from  the  defendant  for 
damage  incurred,  and  expense  in  reinstating  the 
highway  and  the  wall.  The  defendant,  in  his 
statement  oE  defence  denied  that  the  plaintiffs 
were  entitled  to  have  the  highway  supported  by 
the  wall,  or  to  have  the  wall  kept  in  repair  by  the 
defendant  at  his  expense. 

Bussell,  Q.C.  and  Lerescho  for  the  plaintiffs. — 
The  question  is  whether  there  was  a  servitude 
created  for  the  benefit  of  the  plaintiffs  against 
the  defendant  as  owner  of  the  wall,  and,  if  there 
was,  whose  duty  was  it  to  keep  the  wall  in  re- 
pair P  The  alleged  servitude  is  a  right  to  sup- 
port acquired  by  prescription.  The  defendant 
could  nob  have  taken  the  wall  down,  which  shows 
there  was  a  servitude.  But  this  leaves  untouched 
the  question  whether  it  was  an  active  servitude. 
The  easement  imposed  upon  the  owner  of  the 
wall  a  riffht  of  support  to  the  highway,  and  the 
same  evidence  shows  a  servitude  to  keep  and 
maintain  it.  [Lopes,  J. — Is  that  so  P  It  amounts 
to  this,  that  a  man  is  to  build  a  wall  and  keep  it 
maintained  for  ever  without  any  benefit.]  The 
owner  of  the  wall  has  always  repaired  it.  [Lopes, 
J. — I  never  heard  of  a  servitude  which  had  an 
obligation  to  repair.]  That  is  so  with  this  par- 
ticular kind  of  easement,  i.e.,  an  easement  bear- 
ing the  weight :  (Gale  on  Easements,  p.  20,  4th 
edit.).  In  all  the  old  books  this  easement  carries 
an  obligation  to  repair.  It  is  an  exceptional  obli- 
gation to  this  particular  servitude :  (Sander's 
Justinian,  p.  120 ;  Cojacius,  vol.  7,  p.  406.)  They 
also  cited 

Angus  v.  DaUon,  44  L.  T.  Bep.  N.  S.  844;  6  App. 
Cas.  740 ; 

Bex  Y.  Llandillo,  2  East,  232. 

Qully,  Q.G.  for  the  defendant. — It  was  only  in 
the  case  of  houses  that  such  a  servitude,  even  in 
the  civil  law,  ever  existed,  and  this  the  English 
law  disregards : 

Pomfret  v.  Ricroft,  1  Wms.  Saunders,  557. 

[Lopes,  J. — ^The  way  it  is  put  is  this  :  You  aro 
constantly  repairing  the  wall,  and  that  is  some 
evidence  of  an  obligation  to  repair  in  the  original 


grant.]  How  can  my  repairing  my  own  wall  or 
house  give  a  right  to  my  neighbour  to  do  so  P 
There  is  nothing  extraordinary  in  doing  repairs 
on  my  own  wall.    He  also  cited 

Gale  on  Easements,  5th  edit.  p.  392 ; 
Colbeck  v.   The  Oirdlers*  Companyt  34  L.  T.  Eep. 
N.  S.  350 ;  1  Q.  B.  Div.  234. 

April  3. — Lopes,  J. — This  is  an  action  brought 
by  the  plaintiffs  against  the  defendant  to  recover 
the  money  they  the  plaintiffs  have  spent  in 
repairing  a  wall  supporting  their  highway,  which 
they  say  belongs  to  the  defendant,  and  which  he 
is  bound  to  repair.  The  wall  appears  to  have 
bean  built  by  a  predecessor  in  title  of  the  defen- 
dant, and  belongs  to  the  defendant.  The  wall  has 
for  a  long  time  supported  the  highway,  and  what- 
ever may  have  been  tbe  purpose  for  which  the 
wall  was  originally  built,  the  plaintiffs  have  now 
acquired  a  right  to  its  support  for  their  highway. 
It  is  urged,  however,  that  the  plaintiffs  have  not 
only  acq|uired  a  servitude  of  support  as  against 
the  servient  tenement  of  the  defendant,  but  that 
the  defendant,  as  owner  of  the  servient  tenement, 
is  bound  to  repair  it  at  his  own  expense  when  out 
of  repair,  and  insufficient  to  support  and  maintain 
the  highway.  As  a  general  rule  easements 
impose  no  personal  obligation  upon  the  owner  of 
the  servient  tenement  to  do  anything ;  the  burden 
to  repair  falls  upon  the  owner  of  the  dominant 
tenement;  there  is  abundance  of  authority  for 
this,  and  it  is  in  accordance  with  the  principle  of 
the  civil  law,  which  imposed  the  burden  of  repair 
in  cases  of  easements  upon  the  owner  of  tho 
dominant  and  not  upon  the  owner  of  the  servient 
tenement.  A  question  has  arisen  whether  in 
certain  cases  the  owner  of  the  servient  tenemenc 
is  not  bound  to  make  the  necessary  reparations — 
e.g.,  in  the  cases  of  servitudes  oneris  ferendi. 
This  question  has  always  arisen  in  the  case  of 
town  property,  and  has  never  arisen  in  a  case  like 
the  present.  I  do  not  think,  therefore,  these 
cases  have  any  application  to  the  present  case. 
But  it  appears,  even  in  the  case  of  such  easements 
in  town  property,  that  the  additional  obligation  to 
repair  could  only  be  imposed  by  an  express  stipula- 
tion to  that  efi&ct  in  the  instrument  creating  the 
easement,  or  at  all  events  there  must  have  been  a 
prescriptive  right  to  the  repair  as  well  as  to  the 
support.  It  is  urged  by  the  plaintiffs  that  the 
wail  has  been  on  several  occasions  repaired  by 
the  defendant  and  his  predecessors  in  title,  and 
that  I  ought  to  infer  from  that  a  covenant  or 
obligation  to  repair.  It  would  require  strong 
evidence  to  justify  such  an  inference  in  support 
of  an  exceptional  and  abnormal  easement  such  as 
that  claimed.  I  cannot  draw  it.  I  think  any 
repairs  done  bv  the  defendant  or  his  predecessors 
in  title  were  done  for  their  own  convenience,  and 
not  in  consequence  of  any  obligation. 

Judgment  for  the  defendant. 

Solicitors  for  the  plaintiffs,  Hughes  and  Son, 
agents  for  E,  L,  Vaughan,  Stockport. 

Solicitors  for  the  defendant,  Andrew,  Wood, 
and  Qlacier,  agents  for  James  Smith,  Stockport. 
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Saturday,  March  18, 1882. 

(Before  Lord  Goleridob,  G.J.,  Denman,  Stephen, 
Mathew,  and  Gave,  JJ.) 

Beg,  v.  W.  H.  Newman,  (a) 

Fraudulent  misappropriation  of  money — Solicitor 
intrusted  with  money  for  investment — 24  ^  25 
Vict.  c.  96,  s.  76—"  Safe  custody^' 

A  client  at  various  times  intrusted  certain  mon&ys 
to  his  solicitor  to  be  invested  on  mortgage.  The 
solicitor  always  represented  that  he  had  made  the 
investments  and  paid  moneys  from  time  to  time 
to  the  client  as  for  interest  alleged  to  have  been 
received  v/pon  the  supposed  mortgages.  It  turned 
out  thai  the  supposed  mortga>ges  were  fictitious, 
and  that  the  solicitor  had  misappropriated  the 
moneys  to  his  own  use. 

Held,  that  the  solicitor  could  not  be  convicted  upon 
an  indictment  charging  him,  under  24  ^  25  Vict, 
c.  96,  s.  76,  with  being  intrusted  with  the  moneys 
"for  safe  custody  "  and  fraudulently  converting 
them  to  his  ovm  use. 

Tu£  prisoner  in  this  case  was  a  solicitor  of 
Southampton,  and  wsis  found  guilty  before  Bowen, 
J.  on  the  18th  Jan.  1882,  at  the  Winchester 
Assizes,  of  an  alleged  offence  against  sect.  76  of 
24  &  25  Vict.  0.  96. 
The  indictment  charged : 

Ist  count.  That  one  Thomas  Dawkins  had 
intrusted  one  William  Henry  Newman,  as  his 
attorney  or  agent,  with  certain  property,  to  wit, 
certain  money,  to  wit,  to  tne  amonnt  of 
14,1447.  Qs.  2d.,  for  safe  custody,  and  that  the  said 
William  Henry  Newman,  being  so  intrusted  as 
aforesaid  with  the  said  property,  afterwards,  to  wit, 
in  the  borough  of  Southampton  and  county  of  the 
town  of  Southampton  in  the  county  of  Southampton, 
unlawfully,  and  with  intent  to  defraud,  did  con- 
vert and  appropriate  the  same  property  to  and 
for  his  own  use  and  benefit,  against  the  form,  &c. 

2nd  count.  That  the  said  William  Henry 
Newman,  being  so  intrusted  by  the  said  Thomas 
Dawkins,  as  his  attorney  or  agent,  with  the  said 
property,  to  wit,  certain  money  to  the  amount  of 
14,1442.  Qs.  2(2.,  for  safe  custody,  afterwards,  to  wit, 
in  the  borough  and  county  aforesaid,  unlawfully, 
and  with  intent  to  defraud,  did  convert  and 
appropriate  the  same  property  to  the  use  and 
benefit  of  a  certain  person  other  than  the  person 
by  whom  he  was  so  intrusted  as  aforesaid,  against 
the  form,  <&c. 

3rd  count.  That  the  said  William  Henry 
Newman,  being  intrusted  by  Bobert  Ingram  and 
another,  as  their  attorney  or  agent,  with  certain 
property,  to  wit,  certain  money  of  the  amount  of 
14,1442.  6«.  2d.,  for  safe  custody,  afterwards,  to  wit, 
in  the  borough  and  county  aforesaid,  unlawfully, 
and  with  intent  to  defraud,  did  convert  and 
appropriate  the  same  property  to  and  for  his  own 
use  and  benefit,  against  the  form,  &c. 

4th  count.  That  the  said  William  Henry 
Newman,  being  intrusted  by  the  said  Bobert 
Ingram  and  another,  as  their  attorney  or  agent, 
with  certain  property,  to  wit,  certain  money  to  the 
amount  of  14,1442.  Qs,  2c2.,  for  safe  custody,  after- 
wards, to  wit,  in  the  borough  and  county  aforesaid, 
unlawfully,  and  with  intent  to  defraud,  did  con- 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-atrLaw. 


vert  and  appropriate  the  same  property  to  the  use 
and  benefit  of  a  certain  person  other  than  the 
persons  by  whom  he  was  so  intrusted  as  afore- 
said, against  the  form,  &c. 

It  appeared  that  at  various  times  during  the 
lifetime  of  one  Thomas  Dawkins,  since  deceased, 
the  prisoner  had  been  intrusted  with  divers  sums 
of  money  from  the  said  Thomas  Dawkins,  as  his 
solicitor,  in  order  that  the  prisoner  might  lay  out 
and  invest  the  same  on  mortgages  on  behalf  of  the 
said  Thomas  Dawkins.  The  prisoner  always  sub- 
seouently  represented  that  he  had  acted  according 
to  his  instructions,  and  that  the  proper  mortgages 
had  been  duly  efiected  from  time  to  time,  and  that 
the  moneys  intrusted  to  him  were  outstanding 
upon  such  mortgages,  and  from  time'to  time  the 
prisoner  paid  over  to  the  said  Thomas  Dawkins 
divers  sufns  as  and  for  interest  supposed  to  be 
received  by  the  prisoner  from  the  various  supposed 
mortgagors. 

It  was  discovered,  however,  after  the  death 
of  the  said  Thomas  Dawkins,  by  Bobert  Ingram 
and  Charles  Edward  Dawkins,  the  trustees  and 
executors  under  his  will,  and  it  was  established  in 
evidence  at  the  trial  before  me,  that  the  said  mort- 
gages were  wholly  fictitious  and  non-existent,  and 
that  the  prisoner,  instead  of  investing  the  money 
intrusted  to  him  upon  any  such  mortgages,  had 
fraudulently  and  improperly  appropriated  the  said 
money  to  his  own  use. 

The  learned  counsel  for  the  prisoner,  at  the 
close  of  the  case  for  the  prosecution,  submitted 
that  there  was  no  evidence  of  any  offence  having 
been  committed  as  laid  in  the  indictment,  and 
that  money  intrusted  to  the  prisoner  to  lay  out  on 
mortgage  was  not  property  entrusted  to  him  for 
"  safe  custody,"  under  sect.  76  of  24  &  25  Yict 
c.  96.  The  learned  counsel  cited  Reg.  v.  Gooper 
(2  0.  C.  B.  123  ;  12  Cox  C.  C.  609) ;  Beg.  v.  FvUa- 
gar  (41  L.  T.  Bep.  N.  S.  448 ;  14  Cox  C.  C.  370. 
I  stated  that  I  should  express  no  opinion  on 
the  point,  but  would  reserve  it  for  this  court ;  but 
for  the  purposes,  however,  of  the  day  I  should 
direct,  and  I  accordingly  did  direct,  the  jury  that 
if  they  were  satisfied  that  money  was  intrusted  to 
the  prisoner  to  be  invested  on  mortgage,  and  to 
be  kept  safely  in  his  own  hands  till  such  mortgage 
was  effected  by  him,  and  if,  instead  of  investing 
the  money  so  intrusted  to  him,  he  converted  it 
fraudulently  to  his  own  use,  they  should  find  the 
prisoner  guilty. 

The  jury  accordingly  found  the  prisoner  guilty, 
and  I  postponed  judgment  on  the  prisoner,  who  is 
still  in  prison. 

I  submit  to  the  opinion  of  the  court  whether 
this  direction  was  correct  in  law.  If  it  was,  the 
prisoner  is  rightly  convicted ;  if  it  was  not,  the 
conviction  ought  to  be  quashed^ 

Charles  Bowbh. 

Hon.  B.  Coleridge  for  the  prisoner. — ^The  con- 
viction was  wronc:.  The  prisoner  was  not  intrusted 
with  the  money  for  safe  custody  within  the  meaning 
of  sect.  76  of  the  24  &  25  Yict.  c.  96,  s.  76.  Sect.  75 
deals  with  the  cases  where  an  agent  is  intrusted 
with  ir.oney  with  a  direction  in  writing  as  to  its 
application,  or  with  chattels  or  securities  for  safe 
custody,  or  for  any  special  purpose,  without  any 
authority  to  sell,  negotiate,  transfer,  or  pledge. 
The  present  case  does  not  fall  within  either 
branch  of  that  section.  Then  sect.  76  enacts  that 
"whosoever  being  an  attorney,  &c.,  and  being 
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intnuted  with  the  property  of  any  other  person 
for  safe  ouBtody/'  The  word  property,  by  the 
interpretation  daase,  indndes  money.  Bat  the 
facts  here  show  that  moneys  were  intrasted  to  the 
prisoner  from  time  to  time  for  investment  on 
mortgage,  not  as  a  mere  depositary,  bnt  as  npon 
acooant  between  them.  The  oases  of  Reg.  v. 
Cooper  (L.  Bep.  2  G.  G.  B.  123 ;  12  Gox  G.  0.  600) 
and  Beg.  y.  FMagar  (U  Gox  G.  G.  370)  were 
referred  to. 

JBvXlen  and  TickeU  for  the  proseontion. — If  the 
contention  of  the  other  side  were  to  prevail, 
seot.  76  would  be  nseless.  The  prisoner  here  was 
intrasted  with  the  money  necessarily  for  safe 
castody  antil  investment.  In  Reg,  v.  Oooper  {ubi 
9up,)  the  money  was  not  directly  intrasted  to  the 
prisoner  by  the  owner,  bat  was  obtained  by  the 
solicitor  from  a  third  party.  In  Reg,  v.  FuU(igar 
{ubi  Slip.)  it  was  argaed,  as  in  the  present  case, 
that  the  defendant  was  intrasted  with  the  money 
for  investment,  and  not  for  safe  castody,  bat  the 
ooort  held  otherwise.  There  mast  be  a  time  when 
a  solicitor  in  circamstanoes  like  these  holds  the 
money  for  safe  castody. 

Lord  GoLEBiDOE,  G.J. — We  have  to  determine 
the  trae  constraction  of  sect.  76  of  the  24  &  25 
Yiot.  c.  96,  as  applied  to  the  facts  in  this  case. 
That  section  is  part  of  a  code  of  enactments 
beginning  with  seot.  75  nnder  a  separate  heading, 
"  As  to  fraads  by  agents,  bankers,  or  factors,"  in 
the  body  of  the  Act.  Sect.  75  is  divided  into  two 
parts.  The  first  part  deals  with  bankers,  mer- 
chants, brokers,  attorneys,  or  other  agents 
intrasted  with  any  money  or  secarity  for  the 
payment  of  money,  with  a  direction  in  writing  as 
to  its  application.  And  if  a  person  sach  as 
described  has  money  delivered  to  him  with  a 
direction  in  writing  as  to  its  application,  and  he  in 
violation  of  good  faith,  and  contrary  to  the  terms  of 
sach  direction,  appropriates  it  to  his  own  b^iefit, 
he  comes  within  that  part  of  the  section.  The 
second  part  of  the  section  deals  with  the  same 
classes  of  persons  when  intrasted  wiUi  any 
chattel  or  valuable  secarity,  or  any  power  of 
attorney  for  the  sale  or  transfer  of  stock  "  for  safe 
castody  or  for  any  special  parpose,"  and  who  in 
violation  of  good  faith,  and  contrary  to  the  objects 
for  which  the  property  was  intrasted,  convert  the 
same  to  their  own  nse.  These  two  are  in  idea  and 
in  fact  distinct  offences.  The  first  part  of  sect.  75 
deals  with  money  intrasted  with  a  direction  in 
writing  as  to  its  application,  and  the  second  part 
with  chattels  or  secarities  intrasted  for  safe  cas- 
tody, or  a  special  parf>ose.  If  a  man  sends  money 
to  an  agent  with  a  written  direction  how  to  apply 
it,  the  agent  need  not  retain  the  particalar  coins, 
but  may  ase  them  as  his  own  property  so  long  as 
he  obeys  the  direction  in  writing ;  bat  it  is  diffe- 
rent when  jroa  come  to  refer  to  we  second  part  of 
sect.  75,  which  says  "  intrasted  with  any  chattel 
or  valuable  secarity,"  that  is,  intrasted  with  a 
specific  thing.  In  the  second  part  the  idea  is  that 
the  thing  in  specie  shall  be  kept  in  safe  castody 
for  the  aepositor.  Neither  of  those  two  divisions 
of  sect.  75  wonld  have  met  the  present  case.  This 
case  does  not  come  within  the  first,  because  there 
was  no  direction  in  writing ;  nor  within  the  second, 
beoause  no  snedfic  chattel  or  security  was  intrusted 
to  the  defendant.  Then  comes  sect.  /6,  which  deals 
with  the  B&me  classes  of  persons  who,  "being 
intrusted  with  the  property  of  any  other  person 
Mag.  Gas.  Vol.— XH. 


I  for  safe  castody,"  shall,  with  intent  to  defraud, 
convert  or  appropriate  the  same  for  their  own 
US&    That,  as  it  appears  to  me,  enlarges  the  latter 

Sart  of  sect.  75  rowing  to  chattels  and  securities 
eposited  for  safe  castody  or  a  special  purpose. 
For  instance,  if  a  specific  sum  of  money  is 
intrusted  for  the  purpose  of  being  kept,  and  not 
for  the  purpose  of  investment,  it  would  be  a  case 
within  sect  76.  The  word  "  property  "  in  sect. 
76  includes  money,  and  if  a  sum  of  money  was 
intrusted  to  an  agent  with  the  intention  that  that 
sum  in  specie  should  be  kept  in  safe  custody  for 
the  depositor,  and  that  sum  was  not  kept,  but 
appropriate  with  a  fraudulent  intent,  such  a  case 
would  be  within  sect.  76.  The  question  then  is. 
Do  the  facts  of  this  case  bring  it  within  sect.  76  P 
I  think  they  do  not.  It  appeared  that  at  various 
times  the  prisoner  had  been  intrusted  with  divers 
sums  of  money  in  order  that  he  might  lay  out  and 
invest  the  same  on  mortgajje.  The  object  was 
not  that  the  actual  money  intrusted  was  to  be 
kept  in  specie,  but  that  the  prisoner  might  have 
money  in  hand  to  invest  on  mortgage  as  oppor- 
tunity offered.  If  there  had  been  a  note  in  writing 
as  to  the  application  of  money  the  case  would  have 
been  withm  sect.  75,  but  there  was  no  note  in 
writing.  The  words  "for  safe  custody"  in  sect. 
76  mean,  as  in  sect.  75,  in  contradistinction  to 
money  intrusted  for  some  purpose  such  as  invest- 
ment, the  jbraudulent  misappropriation  of  which 
to  the  agent's  own  purposes  requires  a  direction 
in  writing  to  make  it  an  offence  within  sect.  75. 
The  two  authorities  cited,  Reg.  v.  Oooper  (uhi 
$up.)  and  Reg.  v.  Fullagar  {uhi  eup.),  would 
have  been  binding  upon  us  if  they  had  applied 
to  these  facts.  In  Meg.  v.  Oooper  the  defen- 
dant, an  attorney,  was  indicted  for  that  being 
intrusted  with  the  money  of  Whitaker  for  safe 
custody  he  did,  with  intent  to  defraud,  appro- 
priate part  to  his  own  use,  and  also  for  that  being 
intrusted  with  a  valuable  security,  to  wit,  a  mort- 
gage deed,  for  the  special  purpose  that  he  should 
receive  from  T.  a  sum  of  money  for  W.,  in  violation  of 
good  faith,  and  contrary  to  the  purpose  for  which 
the  deed  was  intrusted  to  him,  he  converted  part 
of  the  money  to  his  own  use.  It  was  argued  there 
that  the  money  was  to  be  kept  in  seSe  custody 
until  the  defendant  had  paid  off  the  mortgage 
and  paid  the  balance  to  W. ;  but  the  Gourt  held 
that  the  76th  section  was  out  of  the  question,  for 
the  defendant  had  not  improperly  dealt  with  any 
property  intrusted  to  him  for  safe  custody.  That 
case  is  in  point  for  the  prisoner.  The  case  of 
Reg.  V.  FtUlagar  I  understand  to  be  this :  A 
mortgage  of  2500Z.  had  been  paid  off,  and  the 
money  was  in  the  hands  of  the  defendant,  a 
solicitor,  and  he  wrote  to  the  prosecutrix,  the 
person  entitled  to  it,  "  Let  me  know  how  yon 
wonld  like  to  have  the  25001.  invested,  whether  in 
the  funds  or  on  mortgage."  She  replied  by  letter : 
"  Will  consult  Q.  at  once  about  the  money,  and  let 
yon  know ; "  and  the  Gourt  held  that  the  case  fell 
within  sect.  76.  That  was  very  much  like  telline 
the  solicitor  to  keep  it  for  a  time  until  she  received 
advice  from  G.  about  investing  it.^  I  am  very  far 
from  saying  that  that  was  not  evidence  that  the 
money  was  intrusted  to  the  defendant  for  safe 
custody  within  the  meaning  of  the  76th  section. 
The  case  therefore  of  Reg.  v.  FuUagar  {ubi  sup.)  in 
no  way  conflicts  with  the  decision  in  Reg.  v. 
Oooper  {uhi  sup,).  1  therefore  think  that  this  con- 
viction should  be  quashed. 
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Beg.  V,  W.  H.  Nbwmak. 
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Denm AV,  J.— I  have  bad  yery  fpreat  diffioaltj  in 
seeing  that  the  direction  of  the  learned  jndge  was 
incorrect  in  point  of  law.  The  direction  to  the 
jury  waB  this— that  if  they  were  Batisfied  that  the 
money  waB  introBted  to  the  prisoner  to  be 
inyeeted  on  mortgage,  and  to  be  kept  safely  in  his 
own  hands  till  snch  mortgage  was  effected  by  him, 
and  if,  instead  of  investing  the  money  so  intmsted 
to  him,  he  oonyerted  it  frandnlently  to  his  own 
use,  they  shonld  find  the  prisoner  gnilty.  If  the 
evidence  had  been  that  there  was  intrusted  to  the 
prisoner  a  specific  sum  of  money,  to  bo  kept 
safely  until  he  invested  it,  I  should  have  thought 
that' would  have  been  within  the  section.  I  read 
the  case  of  Beg,  v.  FuUagar  (uhi  sup.)  rather  as  an 
authority  that  that  would  be  so.  The  difficulty  in 
the  present  case  appears  to  me  to  be  this— that  ic 
is  not  certain  that  tne  learned  judge  did  not  leave 
it  to  the  jury  that  if  they  were  satisfied  that 
Dawkins  had  paid  to  the  prisoner  money  from 
time  to  time  with  no  specific  direction  how  to 
keep  it,  and  the  prisoner  had  chansed  the  money 
into  a  different  form  fraudulently,  Sxe  jury  might 
be  justified  in  finding  that  the  prisoner  was 
intrusted  with  the  money  for  safe  custody,  and 
might  have  convicted  him.  I  am  not  confident 
that  we  are  right  in  taking  the  view  that  we  do  in 
this  matter,  and  that  the  case  does  not  mean  that 
the  prisoner  received  from  Dawkins  some  specific 
sums  of  money  to  be  invested  in  some  reasonable 
time ;  but,  as  my  Lord  has  pointed  out,  the  state- 
ment in  the  case  is  ''divers  sums  of  money," 
which  may  niean  that  the  prisoner  was  at  liberty 
to  pay  them  in  to  his  own  banking  account  and  to 
draw  them  out  again.  The  case  goes  on  to  say 
that  the  said  mortgages  were  wholly  fictitious 
and  non-existent,  and  that  the  prisoner,  instead  of 
investing  the  money  intrusted  to  him  upon  any 
such  mortgages,  had  fraudulently  and  improperly 
appropriated  the  said  money  to  his  own  use.  The 
words  "  said  money  "  must  be  read  to  mean  the 
*'  divers  sums  of  money  "  previously  mentioned. 
The  court  is  left  in  the  dark  as  to  the  exact  time 
when  these  sums  of  money  got  into  the  prisoner's 
hands,  and  the  case  may  mean  that  tnere  was 
merely  a  direction  to  tho  prisoner  to  get  a  mort- 

gage  upon  it  by  payinc^  it  mto  his  own  bankers. 
I  80,  this  is  not  a  case  of  money  intrusted  to  a 
person  for  safe  custody  within  the  meaning  of  the 
section,  but  of  money  intrusted  for  the  specific 
purpose  of  invefltment.  As  to  the  authorities 
cited,  I  put  a  narrower  interpretation  upon  the 
case  of  Keg,  v.  Oooper  (uhi  aup.)  than  my  Lord. 
That  was  a  case  in  which  an  attorney  was  em- 
ployed to  raise  money  on  mortgage,  and  it  was 
held  that  he  was  not  intrusted  with  the  money 
for  safe  custody  within  the  meaning  of  the  Act. 
The  moment  he  got  the  money  he  was  to  apply 
part  in  paying  off  a  previous  mortgage,  and  he 
was  to  pay  the  balance  to  his  client.    He  did  not 

Eay  off  the  previous  mortgage,  and  he  only  paid 
is  client  part  of  the  money.  It  was  not  un- 
reasonable to  hold  in  that  case  that  he  was  not 
intrusted  with  the  money  for  safe  custody  withhi 
the  meaning  of  the  Act. 

Stephen,  J. — I  am  of  the  same  opinion ;  but  I 
have  not  arrived  at  it  without  some  doubt  and 
reluctance,  as  a  great  fraud  will  go  unpunished. 
The  question  is  whether  this  fraud  comes  within 
the  76th  section  of  the  Larceny  Act.  That  is  one 
of  a  series  of  sections  headed,  *' As  to  frauds  by 
agents,  bankers,  or  factors."    This  series  of  sec- 


tions can  hardly  be  understood  without  reference 
to  the  nature  of  larceny  as  defined  by  the  common 
law.    That  definition  was  extremely  narrowed  by 
the  decisions,  and,  by  degrees,  exceptions  were 
made  by  statute.    Embezzlement  by  clerks  and 
servants  was  made  an  offence  by  statute.    Frauds 
by  agents,  bankers,  and  factors  were  left  untouched. 
The  earliest  statute  relating  to  frauds  by  bankers, 
factors,  and  agents  was  passed  in  the  reign  of 
Greo.  III.,  which  was  repealed  by  the  7  &  8  Geo.  4, 
c.  27,  and  other  enactments  in  lieu  made  in  7  &  8 
Geo.  4,  c.  29,  which  was  repealed  by  the  20  &  21  Yict. 
c.  54,  and  other  enactments  substituted.    And  now 
that  Axst  is  repealed,  and  all  the  provisions  relating 
to  frauds  by  agents,  bankers,  or  &ctors  are  ool- 
leoted  in  the  Larceny  Act  of  1861  (24  &  25  Yict. 
c.  96),  ss.  75-79.     I  agree  with  the  construction 
that  has  been  put  upon  sects.  75  and  76  by  my 
lord.     Ko  doubt  these  enactments  may  in  some 
instances  overlap  each  other,  and  some  cases  may 
be  within  both  sectious  of  the  Act.    The  present 
case,  however,  does  not  come  within  sect.  75,  and 
could  only  be  reached,  if  at  all,  under  sect.  76.     I 
find  no  fault  with  the  direction  of  the  learned 
jndge  to  the  jury  ;  but,  taken  in  connection  with 
the  facts  stated  in  the  case,  I  think  that  it  was  in- 
correct, and  that  the  learned  judge  ought  to  have 
told  the  jury  that  there  was  no  evidence  that  the 
money  was  ever  intrusted  to  the  prisoner  for  safe 
custody  within  the  meaning  of  sect.  76.    If  money 
is  intrusted  to  a  man,  and  he  is  told  to  keep  the 
money  by  him,  and  when  he  finds  a  suitable 
mortgage  then  to  invest  it,  I  should  say  that  he 
was  intrusted  with  that  money  for  safe  custody  in 
the  meantime;    and   if  before   investing  it  he 
fraudulently  misappropriated  it,  he  might  be  con- 
victed  under   sect.   76.     The   case    of    Eteg,  v. 
Fullagar  is  a  direct  authority  for  that  proposition. 
But    there    is    another   and    a   different    case. 
Suppose  a  man  who  is  in  receipt  of  large  sums  of 
money  gives  verbal  directions  to  his  bankers  to 
keep  a  balance  always  of   500L,  and  when  his 
account  reaches  about  lOOOZ.  to  invest  the  surplus 
in  certain  securities,  the  banker  is  not  strictly 
intrusted  with  the  money  for  safe  custody — it  is  in 
law  money  lent  to  him,  cot  to  be  kept  apart  from 
all  other  moneys  in  the  bank.    In  the  present 
case  I  base  my  judgment  upon  this:   we  are 
left  in  the  dark  as  to  the  manner  in  which  these 
moneys   were   intrusted    to    the    prisoner,    the 
parties  who   could    give  the  information  being 
dead.     It  does  not  appear  whether  the  prisoner 
was  intmsted  with  the  moneys  with  any  specific 
direction    as   to   their  application,   or    whether 
they  were  paid  in  to  his  account  at  the  bank, 
or  whether  there  was  any  debtor  and  creditor 
account  between  him   and  his    client.     In  the 
absence    of   that    knowledge    it    is    impossible 
to   say    that  the    prisoner  was   intrusted    with 
the  moneys  for  safe  custody  until  the  moment 
when  they  were  to  be  invested.    On  that  ground 
I  think  the  direction  of  the  learned  judge  to  the 
jury  was  wrong,  and   that   he  ought    to  have 
directed  them  that  there  was  no  evidence  from 
which  they  could  draw  the  inference  that  the 
money  was  intrusted  to  him  for  safe  custody 
within  sect.  76.    For  these  reasons  I  think  the 
conviction  cannot  stand. 

Mathbw,  J.— I  am  of  the  same  opinion.  It  has 
been  urged  in  support  of  the  conviction  that  when 
a  solicitor  is  intrusted  with  money  to  invest  on 
mortgage,  he  is  necessarily  intrusted  with  it  for 
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Matob,  &c,,  or  SuvDiBLAKD  V.  Alcock. 


TOhah.  Diy. 


aafe  oostody  nntil  the  inyestment  is  made.    I  do 
not  agree  with  that  view. 

Gayx,  J.  oonoarred. 

Solicitore,  for  the  prisoner,  BeU  and  Taylor, 
Southampton. 
Solicitor,  for  the  prosecution,  Feltham,  Southsea. 

Oofivietion  gwuhed. 


S>ttprm£  Court  of  lubuatuw. 


HIGH   COURT   OF   JUSTICE. 

OHANCEEY  DIVISION. 

April  29  and  May  1, 1882. 

(Before  Eat,  J.) 

Matob,  &g.,  op  Suhseblakd  v.  Alcock.  (a) 

PMic  Health  Act  1875  (38  &'  89  Vict.  c.  55),  ««.  4, 
150,  and  257  —  Eapensee  incurred  hy  local 
authority  —  Laches  in  enforcing  summary 
remedy — Charge  on  premises. 

The  charge  created  by  sect.  257  of  the  Puhlic  Health 
Act  1875  for  expenses  incurred  hy  a  local 
authority  for  paving,  Sfc,  for  the  payment 
whereof  the  owner  of  the  premises  at  the  time  tlie 
works  are  completed  is  liable,  and  against  whom 
the  local  authority  have,  under  sect.  150,  a  sum^ 
mary  remedy,  is  a  charge  on  the  premises  in  the 
hands  of  a  subsequent  owner,  although  the  local 
authority  have  by  negligence  lost  their  summary 
remedy  against  the  previous  owner. 

Bt  the  Fablio  Health  Act  1875  (38  &  39  Yiot. 
c.  55),  8.  150,  it  is  enacted  that  where  any  street 
in  any  urban  district  is  not  properly  paved,  ^., 
the  authority  may,  by  notice  addressed  to  the 
owners  or  occupiers  of  premises  fronting,  joining, 
or  abutting  on  such  parts  thereof  as  may  require 
to  be  paved,  require  them  to  pave  the  same ;  and 
that  if  such  notice  is  not  complied  with  the  urban 
authority  may,  if  they  think  fit,  execute  the  works 
mentioned  or  referrea  to  therein,  and  may  recover 
in  a  summary  manner  the  expenses  incurred  by 
them  in  so  doing  from  the  owners  in  default 
according  to  the  frontage  of  their  respective 
premises,  in  such  proportions  as  shall  be  settled 
by  the  surveyor  of  the  urban  authority,  or  in  case 
of  dispute  by  arbitration. 

Sect.  4  defines  "  owner  "  to  mean  "  the  person 
for  the  time  being  receiving  the  rack  rent  of  the 
lands  or  premises  in  connection  with  which  the 
word  is  used,  whether  on  his  own  account  or  as 
agent  or  trustee  for  any  other  person,  or  who 
would  so  receive  the  same  if  such  lands  or 
premises  were  let  at  a  rack  rent." 

Sect.  257  enacts  that,  where  any  local  authority 
have  incurred  expenses  for  the  repayment  whereof 
the  owner  of  the  premises  for  or  in  respect  of 
which  the  same  are  incurred  is  made  liable  under 
this  Act,  such  expenses  may  be  recovered,  together 
with  interest  at  5  per  cent,  from  demand  "  till 
payment  thereof,  from  any  person  who  is  the 
owner  of  such  premises,  when  the  works  are  com- 
pleted for  which  such  expenses  have  been  incurred, 
and  until  recovery  of  such  expenses  and  interest 
the  same  shall  be  a  charge  on  the  premises  in 
respect  of   which  they  wore  incurred.     In  all 

(a)  B«portecl  by  F.  Gk)nLD,  Esq.,  Barrfarter4it-Lftw. 


summary  proceedings  by  a  local  authority  for  the 
recovery  of  expenses  incurred  by  them  in  works 
of  private  improvement,  the  time  within  which 
such  proceedings  may  be  taken  shall  be  reckoned 
from  the  date  of  the  service  of  notice  of  demand." 

The  plaintiffs,  who  were  under  the  Act  the 
urban  sanitary  authority  for  the  town  of  Sunder- 
land, about  the  beginning  of  the  year  1877  gave 
notice  under  sect.  150  to  the  owners  of  certain 
bouses,  requiring  them  to  execute  certain  works 
in  relation  thereto. 

These  notices  not  having  been  complied  with, 
the  plaintifis  themselves  executed  the  works,  and 
in  tho  month  of  Deo.  1877  they  served  on  the 
persons  who  were  owners  of  the  premises  at  the 
time  of  the  completion  of  the  works,  notices  of  the 
apportioned  expenses  of  the  works.  No  payment 
was  made  by  the  then  owners,  but  the  plaintiffs 
did  not  put  in  force  their  summary  remedy  to 
obtain  payment.  The  defendant  in  the  year  1879 
became  owner  of  the  premises,  and  in  1880  the 
plaintifis  served  upon  him  a  demand  for  payment 
of  the  apportioned  expenses  of  the  works,  and  this 
demand  not  having  oeen  complied  with,  they  in 
the  month  of  Au^.  1880  brought  their  action 
claiming  a  declaration  that  the  apporbioned  sum 
with  interest  from  the  date  of  demand  from  the 
defendant  were  a  charge  on  the  premises.  By  his 
statement  of  defence,  the  defendant  submitted 
that  he  was  not  tbe  owner  of  the  premises 
when  the  works  were  completed,  or  at  any  time 
previous  to  the  year  1879.  He  also  pleaded  pur- 
chase for  value  without  notice,  but  this  defence 
was  not  insisted  on  at  the  bar. 

Higgins,  Q.G.  and  Hamilton  Humphreys  for  the 
plaintiffs. — The  question  is,  whether  our  right  to 
the  charge  given  by  sect.  257  is  available  only  as 
against  the  persons  who  were  owners  at  the  time 
the  works  were  completed.  The  charge  is  one  of 
several  remedies  given  by  the  Act,  the  object 
beiog  to  secure  to  the  public  body  the  payment  of 
their  expenditure.  Tottenham  Local  Board  v. 
Eowelli^l  L.  T.  Bep.  N.  S.  720;  s.  c.  on  app. 
43  L.  T.  Bep.  N.  S.  616;  15  Oh.  Div.  378) 
shows  that  the  remedy  by  charge  is  not  merely 
co-extensive  with  the  summary  remedy,  bub  a 
distinct  mode  of  securing  repayment.  The  pre- 
mises are,  we  submit,  bound  as  against  the 
defendant,  thongh  he  was  not  owner  ac  the  time 
the  works  were  completed.    They  cited  also 

Shanhlin  Local  Board  v.  Millar,  42  L.  T.  Bep.  N.  S. 

738 ;  5  C.  P.  Div.  272 ; 
Cook  T.  Ipsrvieh  Local  Board,  24  L.  T.  Bep.  N.  S. 

579 ;  L.  Bep.  6  Q.  B.  451 ; 
Oorporation  of  Birmingham  v.  Baker,  17  Ch.  Div. 

Vsstry  of  Bermondsey  v.  Bamsey,  24  L.  T.  Bep.  N.  S. 
429;  L.Bep.6C.F.247. 

[They  were  stopped.] 

Bigby,  Q.G.  and  Wamiington  for  the  defendant. 
— In  the  cases  of  Tottenham  Local  Board  v. 
BoweU  and  Oorporation  of  Birmingham  v.  Baker 
the  person  against  whom  the  charge  was  esta- 
blished was  the  owner  at  the  time  of  the  comple- 
tion of  the  works,  and  the  former  case  shows  that 
the  charge  does  not  extena  beyond  that.  It  is  the 
business  of  the  corporation  to  sue  at  the  time  the 
expenses  are  incurred,  and  they  ought  not  by 
neglecting  their  summary  remedy  to  leave  a  charge 
hanging  over  the  property  in  the  hands  of^  a 
subsequent  owner.  We  admit  we  cannot  otherwise 
^  distinguish  the  two 
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Ohav.  Div.] 


Gbitfitii  (app.)  v.  Etahs  (reap.). 


[Q.B.  DiT. 


Kat,  J. — ^In  this  casn  I  do  not  ask  for  a  repl^. 
The  qaestioD,  which  has  a  little  noyelty  in  it, 
arises  under  the  Fnblic  Health  Act  1875.  The 
sections  which  are  material  are,  first  of  all,  sect.  4, 
which  defines  "  owner."  [His  Lordship  read  the 
definition  clause,  and,  after  reading  sects.  150  and 
257  60  far  as  material,  and  stating  the  &cts  down 
to  the  time  of  instituting  the  action,  continued  :] 
The  defendant  has  pleaded  that  he  was  purchaser 
for  value  without  notice.  Howerer,  at  Uie  bar  it 
is  stated  yery  fairly  that  that  cannot  be  relied 
upon,  and  that  is  not  a  matter  therefore  which  I 
have  to  consider.  Well,  now,  the  question  is 
whether,  the  time  having  gone  by — and  I  will 
assume  in  favour  of  the  defendant  that  there  has 
been  some  negligence  on  the  part  of  the  corpora- 
tion in  allowing  that  time  to  so  by  within  which 
the  summary  remedy  might  have  been  enforced 
against  the  persons  who  were  owners  of  this 
property  at  the  time  when  the  works  were  com- 
pleted— assuming  that  they  {have  been  guilty  of 
neglifj^enoe  in  aiUowing  that  time  to  go  by,  the 

auestion  which  I  have  to  determine  is,  whether 
le  local  authority,  by  such  negligence,  have  lost 
their  right  to  enforce  their  charge  upon  the  land. 
It  is  said  it  would  be  a  great  hardship  on  the 
defendant;  but  I  oannot  understand  how  it 
could  be  any  possible  hardship  if  the  purchaser 
had  notice  of  the  charge,  or  if,  which  comes 
to  the  same  thing,  he  is  unable  to  maintain 
his  plea  of  purchase  without  notice.  That  is 
equivalent  to  saving  he  had  notice  or  is  not  in 
a  position  to  stow  that  he  had  not  notice; 
ana  if  a  man  buy  a  house  with  notice  of  a  charge 
of  this  kind  upon  it,  I  cannot  see  how  there  is  any 
possible  hardship  in  enforcing  that  charge  against 
him,  so  that  I  think  the  case  is  free  from  any 
difficulty  on  the  ground  of  its  being  a  case  of 
hardship.  Then,  that  bein^  so,  it  comes  to  a 
question  of  what  is  the  meamng  of  the  Act.  The 
argptnent  on  that  point  is  this :  The  257th  section, 
which  I  have  read,  provides  that  the  expenses, 
with  mterest^  may  be  recovered  from  any  person 
who  is  the  owner  of  such  premises  when  the 
works  are  completed,  and  that  "until  recovery 
of  such  expenses  and  interest  the  same  shall  be  a 
charg^  on  the  premises  in  respect  of  which  they 
were  incurred.  In  the  first  place,  I  am  invited 
to  read  that  as  though  it  were  not  "until 
recovery,"  but  "duriiu;  such  time  as  by  the 
Legislature  is  limited  tor  the  recovery  by  sum- 
mary proceedings.'*  It  is  a  sufficient  answer  to 
that  to  say  those  are  not  the  words.  It  is  not 
"  during  the  time  limited  by  the  law  for  recovery  " 
but  "  until  recovery,"  whidi  means,  aooordinff  to 
the  language  of  the  Act,  "  until  they  shall  Eavc 
been  recovered."  At  present  that  time  has  not 
expired,  because  the  moneys  have  not  been 
recovered,  therefore  I  do  not  think  that  is  the 
true  construotion  of  the  Act ;  but  I  take  the  Act 
to  mean  that,  under  this  257th  section,  an 
additional  remedy  is  given;  a  remedy  against  the 
land:  which,  if  everythinff  else  mils,  may  be 
asserted,  and  may  give  the  local  authority  some- 
thing in  the  nature  of  a  mortgage,  or  an  equitdsle 
charge  at  any  rate,  for  the  expenses  which  they 
have  incurred.  Now,  I  think  the  language  of 
James,  L.J.  in  Tottenham  Local  Board  Y.JioweU 
quite  warrants  me  in  saying  that.  His  Lord- 
snip  is  there  commenting  upon  another  Act, 
which  is  expressed  in  language  not  quite 
the    MOne    but    similar.      He    sayp     (15    Ob. 


Div.  391):  "There  are  the  words  'that  such 
expenses  shall  be  a  charge  on  the  premises 
in  respect  of  which  they  were  incurred,'  and 
the  premises  no  doubt,  mean  the  property 
which  has  been  improved,  and  not  any  par- 
ticular interest  in  the  property."  Then  he  says : 
"But  in  truth  there  is  another  view  which  is 
principally  pressed  upon  us  by  the  counsel  for  the 
respondeots  in  this  case.  That  view,  as  I  think, 
may  be  summed  up  in  this  way :  '  You  had  an 
election  to  retain  the  charge  on  the  property,  or 
to  do  some  other  thing  by  which  you  would  get 
different  remedies  against  different  persons ;  that 
is  to  say,  you  had  an  election  to  allow  the  charge 
to  remain  or  to  declare  the  costs  private  improve- 
ment expenses.'  I  think  Mr.  Higgins  was  right 
in  saying  that  it  was  an  additioiud  remedy  or 
another  remedy."  That  is  a  point  which  does  not 
arise  here,  but  James  L.J.  treats  that  as  being  in 
fact  an  additional  remedy.  Kow  that  case  came 
before  the  Master  of  the  Broils,  and  was  commented 
upon  in  a  later  case,  namely,  Oorporation  of  BtT' 
mingham  v.  Backer  (ufn  sup.),  and  I  refer  to  it  only 
for  the  purpose  of  showing  that  in  this  later  case 
the  Master  of  the  Bolls  had  to  consider  this  very 
sect.  257  which  is  now  before  me ;  and  he  there^ 
in  construing  that  section,  relies  upon  the  words 
used  by  James,  L.J.  in  Tottenham  Local  Board  t. 
Bowell,  treating  his  language,  though  not  applied 
in  fact  to  the  same  Act  of  Parliament,  but  applied 
to  a  similar  Act  the  words  of  which  were  rather 
different,  as  being  entirely  applicable  to  this 
257th  section.  Therefore,  I  come  on  the  whole  to 
the  conclusion  that  the  meaning  of  this  257th 
section  is  to  give  a  charge  on  the  land  against  all 
the  owners  of  the  land,  as  the  Master  of  the  BoUa 
held,  until  the  money  shall  have  been  actually  re- 
covered ;  and  it  seems  to  me  that  mere  negligence, 
if  the  corporation  were  guilty  of  negligence  in 
exercising  this  summary  remedy  for  reoDvering 
the  expenses  in  that  way,  is  not  enough  to  deprive 
them  of  their  remedy  to  enforce  this  charge, 
which,  according  to  the  cases  I  have  cited,  is  not 
limited  in  time  as  the  summary  remedy  is  limited 
in  time.  Accordingly  it  seems  to  me  that  the 
plaintiffs  are  entitle  to  recover.  I  must  dedaio 
that  the  plaintiffs  are  entitled  to  a  charge  on  the 
premises  for  the  sums  with  5  per  cent,  interest 
from  the  date  of  the  service  of  the  demand  for  the 
same.  If  payment  not  made  within  six  months, 
order  a  sale.    The  defendant  to  pay  the  coste. 

Solicitors   for  plaintiff,  Johnson  and  Weaiker' 
alU,  for  Snowball,  Sunderland. 
Solicitors  for  defendant,  BottereU  and  Boehe, 


QUEEN'S  BENCH  DIVISION. 

Monday,  March  6, 1882. 

(Before  Field  and  BowKir,  JJ.) 

Gbiffith  (app.)  V.  Evahs  (resp.).  (a) 

Bastardy — Order  for  support  qfchUd — Subsequent 
agreement  by  mother  to  release  putaiive  faiher 
from  liahilUy  under  order — Enforcement  of  order 
— Jurisdiction  of  justices. 

An  order  had  been  obtained  by  the  respondent 
ordering  the  appellant  to  contrwute  to  ike  support 
of  her  bastard  child.  Subsequently  to  the  making 
of  ike  order,  the  respondent,  in  coneideraition  of 
a  sum  of  money,  agreed  to  release  and  indsmnf^ 

(a)  Boportsd  toy  W.  J,  Suite,  Eaq^  B«Riiter-at-lAw 
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Q.B.  Div.] 


Datizs  v.  Evaks. 


[Q.B.  Dnr. 


the  appellaiU  for  ev&rfram  aU  aciions,  suiU,  and 
proeeedinge  in  rupect  of  the  chUd, 
HMt  thai  Um  agreement  woe  no  bar  to  the  juri$' 
diotion  of  thejuetieee  to  enforce  the  order  on  the 
applieation  of  the  mother, 

Ca8I  stated  by  jastices. 

The  case  set  out  an  order,  dated  the  28th  April 
1874,  adjadging  the  appellant  to  be  the  putative 
father  of  the  respondent's  child,  and  ordering  him 
to  pay  8«.  6d.  per  week  towards  its  maintenance ; 
and  it  was  found  that  the  sum  of  44Z.  5^.  6d.  was 
due  to  the  respondent  under  this  order. 

On  the  part  of  the  appellant  it  was  contended 
that  the  respondent  was  not  entitled  to  have  the 
aforesaid  oraer  of  the  28th  April  1874  enforced,  as 
between  her  and  the  appellant,  in  consequence  of 
two  several  agreements,  dated  the  5th  May  1874 
and  the  5th  July  1875  respectively,  by  the  latter 
of  which  it  was  witnessed  that,  in  consequence  of 
322.  then  paid  to  the  respondent  by  the  appellant, 
she,  the  respondent,  did  thereby  release  and  in- 
demnify the  appellant,  his  executors,  and  adminis- 
trators from  all  actions,  suits,  and  proceedings  in 
respect  of  the  child,  both  of  whion  agreements 
were  put  in  and  proved. 

The  jasticee,  having  regard  to  the  case  oiFollelt 
y.  Koetzow  (2  E.  &  E.  730),  wore  of  opinion  that, 
although  the  respondent  released  the  appellant 
from  all  actions,  suits,  and  proceeeiugs  in  respect 
of  the  bastard  child  by  these  agreements,  yet  that 
these  agreements  were  no  bar  to  the  jurisdiction 
to  enforce  the  order  of  the  28th  April  1874,  though 
the  child  had  not  become  chargeable  to  the 
parish. 

An  order  for  the  payment  of  the  arrears  was 
made. 

The  question  for  the  opinion  of  the  court  was 
whether  the  agreements  barred  the  jurisdiction  of 
the  justices. 

Earn  for  the  appellant. — I  admit  that  the  order 
IB  made  for  the  benefit  of  the  child.  In  FoUeit  v. 
Koetzow  {2^  L.  J.  128,  M.  G.)  the  case  on  which  the 
justices  decided  the  present  case,  an  agreement 
had  been  made  before  the  order  was  applied  for, 
and  it  was  held,  and  rightly,  that  the  order  being 
to  protect  the  child  an  agreement  by  the  mother 
to  take  a  sum  of  money  was  no  bar  to  further  pro- 
ceedings. But  here  the  order  was  made  before 
the  agreement  was  come  to,  and  the  payment  of  a 
large  amount  of  arrears  to  the  motner  cannot  be 
said  to  be  a  benefit  to  the  child,  whom  she  has 
supported  for  six  years.  The  case  of  SmWh  y. 
Eoaeh  (28  L.  J.  237,  M.  0.)  shows  that  the  order 
can  be  enforced  only  in  the  interests  of  the  child. 

Brvnmor  Jones,  for  the  respondent,  was  not 
called  upon. 

Field,  J. — I  am  of  opinion  that  this  case  is 
within  the  principle  of  the  case  cited  to  us,  FoUett 
y.  Koetzow  (uhi  $up,),  and  that  the  decision  of  the 
magistrates  was  right.  The  object  of  the  law  is 
that  the  father  should  maintain  the  child,  and  that 
it  should  not  become  char^^ble  to  the  parish,  and 
therefore  it  gives  the  magistrates  power  to  order  a 
weekly  payment  of  money  until  the  child  arriyes 
at  the  age  of  thirteen.  The  law  does  all  it  can ; 
it  cannot  in  any  case  compel  the  mother  to  spend 
the  money  upon  the  child,  but  it  does  not  intend 
that  all  liability  shall  be  escaped  from  by  handing 
oyer  a  sum  of  money  to  the  mother  to  do  what 
she  likes  with ;  the  fact  that  it  provides  for  pa;^- 
ment  week  by  week  shows  that.    What  reason  is 


there  why,  if  the  magistrates  can  make  an  order 
after  an  agreement  has  been  oome  to,  they  should 
not  be  able  to  enforce  their  original  order,  though 
an  agreement  may  have  been  come  to  subsequen  tly  P 
I  can  see  no  distinction  in  principle,  and  therefore 
I  think  this  order  for  payment  of  arrears  was 
rightly  made. 

BowEN,  J.  concurred. 

Solicitors  for  the  appellant,  AUingham  and  Sons, 
for  L.  D.  Brown,  Abergayenny. 

Solicitors  for  the  respondent,  /.  /.  and  0.  /. 
AUen.  

Tuesday,  March  28, 1882. 

(Before  Grove,  J.  and  Huddlbston,  B.) 

Davibs  V,  Evans,  (a) 

Bastardy — AffiUation  order — Enforcement— Disere* 

tion  of  justices. 

By  35  ^  36  Vict,  c,  65,  s,  4,  on  the  return  of  a 
bastardy  summons  the  justices  **  shaU  "  hear  the 
evidence  of  the  woman  and  the  evidence  tendered 
by  or  on  behalf  of  the  nerson  alleged  to  be  the 
father ;  and  they  "  may  adjudge  the  man  to  be 
the  putative  father  of  the  bastard  child;  and  they 
"  may  **  if  they  see  fit,  make  an  affiliation  order ; 
and  if,  after  the  expiration  of  a  calendar  month 
from  the  date  of  the  order,  any  sum  to  be  paid 
under  it  has  not  been  paid,  i  he  justices  **  may  *' 
by  warrant  under  their  hands  and  seals  dired 
the  sum  to  be  recovered  by  distress  and  sale  of 
the  goods  and  chattels  of  the  putative  father  ; 
but  if  there  is  no  sufficient  distress  the  justices 
*'  may,  if  they  see  fit,  commit  the  putalive  faJther 
to  gaol  for  any  term  not  exceeding  three  calendar 
months,  unless  the  sum  due  with  costs  be  sooner 
paid  and  satisfied. 

Held  {per  Qrove,  /.),  that  the  justices  have  a  discrO' 
tion  in  enforcing  affiliation  orders ;  (per 
Huddleston,  B.),  thai  they  are  bound  on  appltoO' 
tion  to  enforce  them. 

Case  stated  by  justices  for  the  opinion  of  the  ooort 
as  to  whether  they  were  bound  to  enforce  an  affi- 
liation order  on  application,  or  whether  they  had 
any  discretion  in  the  matter. 

Evatis  {WiUis*Bund  with  him)  for  the  appel- 
lant—  There  is  no  discretion  to  make  the 
order,  but  when  it  is  once  made  the  justices  are 
bound  to  enforce  it  on  application.  By  7  &  8 
Yict.  0. 101,  s.  5,  the  money  payable  under  the 
order  is  declared  to  be  "  due  and  payable  to  the 
mother  so  long  as  she  lives,  is  of  souna  mind,  and 
not  an  inmate  of  any  gaol,"  Ao,  If  the  justices  have 
a  discretion  in  the  enforcement  of  the  order  there 
will  practically  be  an  appeal  from  twojustices  to  two 
others.  It  could  not  be  the  intention  of  the  Le^s- 
lature  that  the  mother  should  keep  on  bringing 
actions  in  the  County  Court  to  recover  the  sum 
due.  35  &  86  Vict.  c.  65,  s.  4  gives  a  summary 
remedy.  It  provides  that  the  justices  may,  if 
money  under  an  order  remains  unpaid,  by  warrant 
direct  the  sum  due  to  be  recoyered  by  distress,  or 
they  may,  if  there  is  no  sufficient  distress,  order 
the  father  to  be  imprisoned.  Though  the  word 
"  may  "  is  used,  I  contend  that  they  have  only  dis- 
cretion as  to  which  of  the  modes  of  enforcing  the 
order  the  statute  provides  for,  but  the^  must  en- 
force it.  There  are  many  cases  where  it  has  been 
held  to  be  the  intention  of  the  Legislature  that  a 

(a)  Reported  by  W.  J.  Smith,  Eeq.,  BarriBter-At-Law. 
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Q.B.  D1V.3 


Dayibs  v.  Eyavs. 


[Q.B.  DiT. 


olanne  Bhall  be  imperative,  althouKh  the  word 
'*  may  *'  is  need.  The  latest  of  them  is  Beg,  y.  Ba/rday 
(46  L.  T.  Eep.  N.  S.  102 ;  8  Q.  B.  Div.  306).  In 
Hardv  y.  Atherion  (44  L.  T.  Kep.  N.  S.  776 ;  7  Q.  B. 
Diy.  264)  Haddleston,  B.  says  that  the  jastices 
have  no  discretion  as  to  whether  they  shall 
enforce  an  order.    He  also  referred  to 

Sotheron  t.  8coU,  44  L.  T.  Bep.  N.S.  522 ;  6  Q.  B.  Diy. 
518. 

No  counsel  appeared  for  the  respondent 

35  &  36  Yict.  c.  65,  sect.  4 : 

After  the  birth  of  snoh  bastard  child,  on  the  appear- 
ance of  the  person  00  BTunmoned  .  .  .  the  jnaticea  in  snch 
petty  session  shall  hear  the  eridenoe  of  such  woman  and 
such  otiier  eyidence  as  she  may  produce,  and  shall  also 
hear  anv  SYldenoe  tendered  by  or  on  behalf  of  the 
person  alleged  to  be  the  father,  and  if  the  evidence  of  the 
mother  be  corroborated  in  some  matcnrial  particnlar  by 
other  evidence  to  the  satisfaotion  of  the  said  instices, 
they  may  adindge  the  man  to  be  the  putative  father  of 
snch  bastard  cmld ;  and  they  may  also,  if  they  see  fit, 
having  regard  to  all  the  cironmstanoes  of  the  case,  pro- 
ceed  to  make  an  order  on  the  putative  father.  .  .  And  if 
at  any  time  after  the  expiration  of  one  ftalffn'^r  month 
from  the  making  of  such  order  as  aforesaid  it  be  made  to 
appear  to  any  one  justice  upon  oath  or  afEbrmation  that 
any  sun  to  be  jMud  in  pursuance  of  such  order  has  not 
been  paid,  such  justice  may  by  warrant  under  his  hand 
and  seal  cause  such  putative  father  to  be  brought  before 
any  two  justices,  ana,  in  case  such  putative  father  neg- 
lect or  refuse  to  make  payment  of  the  sums  due  from  him 
under  such  order  .  .  .  such  two  justices  may  by  warrant 
under  their  hands  and  seals  direct  the  sum  so  appearing 
to  be  due,  together  with  such  costs,  to  be  recovered  by 
distress  and  sale  of  the  goods  and  chattels  of  such  puta- 
tive father,  and  may  order  such  putative  father  to  be 
detained  and  kept  in  safe  custody  until  return  can  be 
conveniently  made  to  such  warrant  of  distress  .  .  .  but 
if  upon  the  return  of  such  warrant,  or  if  by  the  admission 
of  such  putative  father,  it  appear  that  no  sufficient  dis- 
tress can  be  had,  then  any  such  two  justices  mav,  if  they 
see  fit,  by  warrant  under  their  hands  and  seals,  cause 
such  putative  father  to  be  committed  to  the  common  gaol 
...  for  any  term  not  exceeding  three  calendar  months, 
unless  such  sum  and  costs  and  all  reasonable  charges 
attending  the  distaress  ...  be  sooner  paid  and  satisfied. 

HuDDLisTON,  B. — I  think  that  the  jastices  were 
boand  to  make  this  order,  and  that  it  was  not  a 
matter  of  discretion,  and  I  think  that  the  case  has 
been  decided  by  the  coart  in  Hardy  y.  Atherion 
(uhi  SKp.).  My  brother  Hawkins  and  myself  there 
considered  8tacey  v.  Lintell  (40  L.  T.  Bep.  N.  S. 
553 ;  4  Q.  B.  Diy.,  291),  and  we  considered  what  fell 
from  the  court  in  deciding  Soiheron  y.  Scott  {uhi 
sti2>.),andwe  came  to  the  conclusion  that  the  justices 
were  bound  to  issue  a  warrant  of  distress.  That 
this  was  the  effect  of  the  decision  is  clear,  because 
at  the  end  of  my  judgment  I  say,  "  the  justices 
half  9  no  such  discretion  as  has  been  suggested," 
&o.  In  Botherony.  Scott  (vhieup.)  Field,  J.  thre«v 
out  an  obseryation  as  to  the  discretion  of  the 
justices  to  enforce  their  order ;  but  on  calling  his 
attention  to  it,  he  said  that  his  meaniog  had  not 
been  correctly  reported,  and  I  therefore  men- 
tioned the  matter  in  my  judgment  in  Hardy  y. 
Atherion  {uhi  8up,),  Hawkins,  J.,  also  refers  to 
these  obseryatioDs,  and  says, "  I  do  not  understand 
those  remarks  to  be  intended  to  intimate  any 
hostile  opinion  to  that  which  I  haye  arrived 
at."  I  therefore  understand  him  to  agree 
with  me  in  saying  that  the  justices  haye 
no  discretion,  and  I  therefore  think  that 
Hardy  y.  Atherion  applies,  and  is  conclusive 
of  this  case.  But,  if  it  remains  an  open  question, 
I  still  think  it  is  clear  that  the  justices  haye 
no  discretion.     Originally  the  order   was  made 


in  relief  of  the  poor  rate  charges ;  but  by  7  &  8 
Vict.  c.  101,  the  power  is  giyen  to  the  mother  to 
obtain  the  order  in  relief  of  the  burden  oast 
upon  her,  and  the  money  payable  under  any 
order  is,  in  sect.  5,  said  to  be  '*  due  and  payable  " 
to  her  for  the  time  limited  b^  the  Act,  so  long  as 
she  liyes,  and  is  of  sound  mmd,  and  is  not  in  any 
(raol  or  prison,  or  under  sentence  of  transporta* 
tion.  In  the  subsequent  statute,  35  &  S6  Yictb 
c.  65,  which  now  regelates  the  proceeding  in 
bastardy,  power  is  given  to  the  justices  by  sect.  4 
to  make  an  order  on  the  putatiye  father,  and  as 
sect.  5  of  7  &  8  Yict.  c.  101,  is  unrepealed,  the 
money  to  be  paid  under  this  is  "  due  and  pay- 
able, as  I  have  just  pointed  out.  How  is  pay- 
ment of  the  weekly  sums  to  be  enforced  ?  Sect.  4 
provides  that  any  time  after  a  calendar  month 
from  the  date  of  the  order,  if  it  be  made  appear  to 
any  one  justice  upon  oath  or  affirmation,  that 
money  due  under  an  order  has  not  been  paid,  he 
may  issue  his  warrant  to  bring  the  putatiye 
father  before  two  justices,  and  they  may  order  the 
amount  to  be  levied  by  distress,  and  may  detain 
the  father  in  custody  until  the  return  to  the 
distress  warrant,  unless  he  gives  security  for  his 
appearance;  and  if  there  be  no  sufficientdistrees,  the 
justices  may  commit  him  to  goal  for  three  months, 
unless  the  sum  and  costs  be  sooner  paid.  I  think 
in  this  section  "  may  "  must  be  read  as  "  must." 
There  are  many  cases  in  which  this  construction 
has  been  adopted,  and  I  may  refer  to  the  dictum 
of  Blackburn,  J.  in  Bell  y.  Orane  (29  L.  T.  Bep. 
N.  S.  2C7 ;  L.  Bep.  8  Q.  B.  481) ;  Beg.  y.  Barclay, 
(46  L.  T.  Bep.  N.  S.  102) ;  Beg.  y.  Boi^ler 
(4  B  &  S.  059),  all  cases  in  which  «'may"  has 
been  held  to  bo  imperative.  It  is  clear  tha^ 
it  was  the  intention  of  the  Leffialature  that 
the  money  should  be  recoverea  summarily; 
it  is  due  and  payable  to  the  mother,  so  long 
as  she  lives  and  is  of  sound  mind,  until  the 
child  arrives  at  the  age  of  thirteen,  or  until 
the  age  of  sixteen,  if  the  justices  so  order.  How 
is  the  money  to  be  recovered  P  It  is  idle  to  say 
that  she  must  go  on  bringing  action  after  action 
in  the  County  Court,  and  I  think  it  was  intended 
that  it  should  be  enforced  in  the  manner  directed, 
and  that  the  jastices  have  no  discretion.  If  they 
have  a  discretion,  any  two  justices  might  prac- 
tically overrule  any  two  others  by  refusing  to 
enforce  their  order.  There  is  a  power  of  appeal 
given  in  w  hich  the  matter  may  bo  re*opened  and 
settled  fina  lly ;  but  if  the  discretion  exists,  it  may 
be  re-opened  on  every  occasion  the  mother  seeks 
to  enforce  the  order. 

Grovb,  J. — I  am  sorry  I  am  not  able  to  agree 
in  considering  this  enactment  as  imperative.  If 
I  considered  the  decision  in  Hardy  y.  Atherion 
(uhi  9up.)  as  directed  to  the  same  question 
as  we  are  asked  to  determine  here,  I  should 
feel  myself  bound  by  it;  and  although  my 
brother  Huddleston  did  undoubtedly  there  ex- 
press  the  opinion  that  there  is  no  discretion 
m  the  justices  as  to  the  enforcement  of  these 
orders,  yet  I  think  '  that  this  opinion  was 
obiter,  and  that  the  question  is  still  open.  The 
question  the  court  had  to  determine  there  was 
whether  an  order  could  be  enforced  against  the 
putative  father  after  the  marriage  of  the  mother  ; 
it  was  held  that  it  oonld,  and  in  that  judgment  I 
ouito  agree,  and  I  decided  in  the  same  way  a  case 
tnat  came  before  my  brother  Lopes  and  myself. 
But  the  question  the  court  is  asked  to  answer  in 
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the  present  oase,  is  whether  the  justices  are  bound 
to  enforce  an  order  when  it  has  once  been  made. 
We  are  not  asked  to  tell  the  magistrates  what 
they  had  better  do,  as,  if  so,  I  might  probably 
think  that  the  order  shoald  be  enforced ;  but  we 
have  to  say  whether  in  every  case  they  have  any 
discretion  or  not.  With  regard  to  the  argument 
that  it  would  be  a  great  harrdship  if  these  orders 
Gonld  nob  be  enforc^,  it  is  easy  to  imagine  cases 
in  which  the  enforcement  of  them  would  be  pro- 
ductive of  the  greatest  hardship.  For  instance, 
take  the  case  of  an  order  bein^  wrongly  granted, 
and  the  man  nob  being  the  father  of  the  child,  and 
able  to  prove  it  by  evidence  impossible  to  have  at 
the  hearing,  and  suppose  the  time  for  appeal  has 
gone  by,  and  the  order  cannot  be  reversed,  it 
would  in  such  a  case  be  unjust  to  enforce  it. 
Again,  take  the  case  of  the  woman  having  mar- 
ried, and  her  husband  having  adopted  the  child 
and  able  to  support  it,  are  the  justices  bound  to 
enforce  the  order,  though  they  are  satisfied  that 
they  would  have  made  a  different  order  had  all 
the  facts  been  known  to  them  P  I  think  we  should 
be  straining  the  language  of  the  Act  to  hold  that 
they  are  bound.  It  would  be  a  most  dangerous 
construction  to  give  different  meanings  to  the  same  ' 
word  in  the  same  section.  In  Beg,  v.  Barclay  {uhi 
swa,)  Field,  J.,  speaking  of  the  word  "  may,"  says : 
"  It  is  a  well-established  rule  for  the  construction 
of  statutes  that  if  they  impose  a  charge  on  the 
subject,  they  must  be  strictly  construed  as  against 
the  party  in  whose  favour  the  charee  is  imposed." 
Here  the  charge  is  in  favour  of  ^e  woman,  and 
applying  this  canon  of  construction  the  word 
should  he  construed  strictly  against  her ;  but  wo 
are  asked  to  construe  it  in  her  &vour.  The  word, 
in  its  ordinary  acceptation,  means  permission  as 
distinguished  from  command.  Where  the  words 
are  "  it  shall  or  may  be  lawful,"  the  court  in  many 
cases  reads  it  as  imperative,  but  I  venture  .to 
think  that  there  are  but  few  cases  in  which 
"may,"  standing  by  itself,  has  been  held  to  be 
imperative.  I  see  no  reason  for  holding  it  to  be 
so  m  construing  the  section  now  before  us ;  it  is 
used  in  this  section  at  least  seven  times,  and  is 
generally  admittedly  permissive  merely.  Why  is 
it  to  be  considered  imperative  in  one  alone  P  It  is 
used,  too,  after  imperative  words  which  shows  that 
the  framers  of  the  Act  were  alive  to  the  language 
they  were  using.  "The  justices  shall  hear  the 
evidence  of  the  woman  and  such  other  evidence 
as  she  may  produce,"  that  is,  they  shall  do  their 
duty  as  justices ;  then  they  may  adjudge  the  man 
to  be  the  putative  father  of  the  child.  Then  the 
section  goes  on  to  say  that  they  may,  if  they  see 
fit,  make  an  order ;  this,  again,  is  clearly  permis- 
sive, as  is  the  next  clause,  which  provides  that  if 
the  application  is  made  to  the  justices  before  the 
birth  of  the  child  or  within  two  months  after  its 
birth,  the  weekly  sum  may  be  calculated  from  the 
date  of  the  birth  of  the  child.  Then  we  come  to 
the  language  on  which  the  case  turns,  and  the 
same  word  being  used  there,  **  may  order  a  distress 
warrant,  and  may  commit  him  to  gaol,"  why  are 
we  to  force  the  language  of  the  Act  and  give  it  a 
meaning  which  it  does  not  ordinarily  bear  P  We 
find  the  word  "  shall "  used  where  the  language  is 
intended  to  be  imperative,  and  why  should  it  not 
be  used  in  this  clause  if  it  were  intended  to  be 
imperative  here  P  But  the  argument  does  not 
stop  there ;  the  section  goes  on  using  the  word 
**  may  "  admittedly  in  a  permissive  sense,  and  I 


can  see  no  more  reason  why  it  should  be  impera- 
tive in  one  solitary  case  and  not  so  in  all  the 
others.  I  cannot,  therefore,  adopt  the  construc- 
tion, and  though  I  think  it  better  that  the  justices 
should  have  a  discretion,  I  do  not  decide  the  case 
on  that,  but  on  the  construction  oC  the  section 
alone.  I  am  therefore  of  opinion  that  the  justices 
have  discretion  in  enforcing  these  orders,  but 
since  the  court  is  equally  divided  in  opinion,  the 
case  is  without  result. 

Solicitor  for  applicant,  MilUurd, 


Tuesday,  March  28, 1882. 

(Before  G&ovs,  J.  and  Huddleston,  B.) 

Saunders  v.  Crawford,  (a) 

Elementary  Education  Act  1876  (89  ^  40  Vict  c. 
78),  88.  11,  8,  48— OWW  prohibited  from  full- 
time  employment — Attendance  order — Child  above 
the  age  of  thirteen — OonetrucHon  of  statute — 41 
Vict  c.  16. 

By  sect,  11  of  the  Elementary  Education  Act  1876 
"  If  either  (1)  the  parent  of  any  child  above  the 
age  of  five  years,  who  is  under  this  Act  prohibited 
from  being  taken  into  fuU-time  employment, 
habitually  and  without  reasonable  excuse  neglects 
to  provide  efficient  elementary  instruction  for  his 
child;*'  or  (2)  any  child  is  found  habitually 
wandering  or  not  under  proper  control,  or  in  the 
company  of  rogues,  vagabonds,  disorderly  persons 
or  reputed  criminals,  it  shall  be  the  duty  of  the 
local  authority,  after  due  wai'ning  to  the  parent  of 
such  child,  to  complain  to  a  court  of  summary 
jurisdiction,  and  such  court  may,  if  satisfied  of 
the  truth  of  such  complaint,  order  that  the  child 
do  attend  some  certified  efficient  school,"  etc. 

By  sect.  48  a  "  child "  is  defined  to  be.  a  child 
between  ihe  ages  of  five  and  fourteen  years.  By 
the  bye-laws  framed  under  the  Elementary  EdU' 
cation  Act  1870  a  child  could  only  be  compelled 
to  attend  school  until  the  age  of  thirteen. 

There  is  no  child  spedfi^caUy  prohibited  wnder  the 
Act  of  1876  from  being  taken  into  fuU-time 
employment,  but  the  provision  in  sect,  11  refers  to 
sect.  8  of  the  Ad,  whereby  certain  provisions  of 
the  Factory  Acts  1844  and  1874  are  incorporated. 

Sect.  8  is  repealed  by  41  Viet.  e.  16. 

Held,  tiMi,  as  there  is  no  longer  any  child  prohibited 
by  the  Act  from  being  taken  into  fuU-Ume  em- 
T^fOyment,  an  attendance  order  for  children 
between  the  ages  of  thirteen  and  fowrteen  can 
now  only  be  made  under  sub'seci.  2  of  sect.  11, 
i,e,,  "  when  found  habitually  wandenng  or  not 
under  proper  control,  or  in  the  company  of 
rogues,  vagabonds,  disorderly  persons  or  reputed 
criminals. 

Case  stated  by  one  of  the  magistrates  of  the 
police-courts  of  the  metropolis  sitting  at  the 
police-court,  Glerkenwell,  within  the  Metropolitan 
Police  District,  under  the  statute  20  &  21  Yict.  c. 
43,  for  the  purpose  of  obtaining  the  opinion  of  the 
court  on  a  question  of  law  which  arose  as  herein- 
after stated. 

On  the  5th  Oct.  1881  the  appellant  obtained  a 
summons  at  this  court,  in  his  capacity  of  an  officer 
of  the  School  Board  for  London,  against  the 
respondent  under  the  provisions  of  the  Elemen- 
tary Education  Act  1876  (39  &  40  Yiot.  o.  79,  s. 

(a)  Reported  by  W.  J.  SSifiTH,  Esq.,  Barrlater«t-Law. 
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11,  Biit>-Mot  1),  charging  that  the  aaid  respondent, 
on  the  28th  Sept.  1881  and  on  other  days,  being 
the  parent  of  a  certain  child  named  Albert  Craw- 
ford,  which  child  is  abore  the  age  of  fire  years,  to 
wit,  of  the  age  of  thirteen  years  or  there^kwnts, 
and  is  by  the  Elementary  Education  Act  1876 
prohibited  from  bein^  taken  into  fall-time 
employment,  had,  notwithstanding  dne  warning 
already  giyen  him  by  the  School  Board  for 
London,  unlawfully,  habitually,  and  without 
reasonable  excuse,  neglected  to  provide  efficient 
elementary  instruction  for,  his  said  child,  contrary 
to  the  provisions  of  the  Elementary  Education 
Act  1876  in  such  case  made  and  provided. 

The  summons  was  heard  before  me  on  the  19th 
Oct.  1881,  and  the  appellant  asked  me  to  make  an 
order  requiring  the  attendance  of  the  respondent's 
child  at  some  certified  efficient  school.  This  order 
in  referred  to  in  the  Act  as  an  attendance  order. 
I  refused  the  application,  and  declined  to  make 
such  attendance  order  on  the  ground  that  the  boy 
was  over  thhrteen  years  of  age. 

Fdber  for  the  aopellant. — ^The  words  ''pro- 
hibited from  being  taken  into  full-time  employ • 
ment "  refer  to  sect.  8  of  the  Act,  and,  as  that 
section,  which  incorporated  certain  provieione  of 
the  Factory  Acts  1844  and  1874,  is  now  repealed 
by  41  Yict.  c  16,  sect.  11  must  be  read  as  though 
these  words  were  not  in  it.  Sect.  48  defines  the 
term  "child"  as  meaning  a  child  between  the 
ages  of  five  and  fourteen.  The  intention  of  the 
legislature  therefore  was  that  children  should 
receive  education  until  they  arrived  at  the  age  of 
fourteen,  and,  if  the  construction  I  contend  for  be 
placed  upon  the  Act,  that  intention  will  be  carried 
out. 

Da/nekwertB  far  the  respondent.— As  sect.  8  is 
repealed,  there  is  no  longer  any  "  child  who  under 
the  Act  is  prohibited  from  being  taken  into  full- 
time  employment,**  and  an  attendance  order  can 
only  be  made  in  the  case  of  a  child  above  the  age 
of  thirteen  who  is  found  habitually  wandering  or 
in  the  company  of  rogues,  vagabonds,  or  reputed 
criminals  under  sub-sect.  2  ot  sect.  11.  The  effect 
of  repealing  sect.  8  has  been  to  make  sub-sect.  1 
of  sect.  11  entirely  worthless. 

Gbovs,  J. — ^The  only  conclusion  that  I  can  come 
to  in  this  case  is  that  the  section  does  not  apply. 
The  cave  stands  in  this  way.  By  the  Elementary 
Education  Act  of  1870  power  is  given  to  the 
school  board  to  make  bye-laws,  and  by  those  bye- 
laws  they  have  made  provision  for  the  compulsory 
attendanoe  at  school  of  children  up  to  the  age  of 
thirteen.  In  this  case  it  is  admitted  that  the 
respondent's  child  is  over  thirteen,  and  the  magis- 
trate has  founded  his  decision  upon  that.  By  the 
Elementarv  Bdooation  Act  1876  provision  is  made 
for  the  following  state  of  facts.  By  the  Factory 
Acts  children  above  the  age  of  thirteen  but  under 
the  age  of  fourteen  were  flowed  to  be  taken  into 
half-time  employment,  and  therefore,  as  their  time 
would  not  be  fully  occupied,  it  was  considered 
ri(|;ht  that  they  should  have  instruction  during 
this  unoccupied  portion  of  their  time.  Aocorf 
ingly  the  Act  says  in  sect.  11  that,  "If  the  parent 
of  any  child" — and  a  child  for  the  purposes  of  the 
Act  means  a  child  between  the  ages  of  five  and 
fourteen—  "  above  the  age  of  five  years  who  is 
under  this  Act  prohibited  from  being  taken  into 
full-time  employment,  habitually  and  without 
reasonable   excuse   neglects  to  provide  efficient 


elementary  inatmotioii  for  his  diHd,** 
due  warning  given  by  a  local  aatfaon^,  a  eourt 
of  summary  jurisdiction  may  make  an  order  for 
his  attendance  at  schooL  Now.  if  the  Act  had 
remained  intact,  this  child  would  have  fiiDen.  within 
its  terms,  and  the  order  might  have  been  made  by 
the  magistrate.  But  it  has  not;  for,  by  aect.  107  of 
41  &  42  Vict  o.  16,  sect.  8  of  the  Klamentary 
Education  Act  is  repealed,  thia  being  the  aection 
which  incorporated  the  provisiona  of  the  Factory 
Acts  as  to  the  employment  of  children,  and  which 
are  referred  to  in  sect.  11.  The  renlt  of  thai 
enactment  therefore  is  this,  that  there  is  no  longer 
any  child  who  under  the  proviaioos  of  the 
Elementary  Education  Act  1876  ia  prevented  finm 
being  taken  into  full-time  employnient^  and  there- 
fore sub-sect.  1  of  sect.  11  has  no  longer  any 
application.  Sub-sect.  2  however  still  remaina, 
and  therefore,  if  any  child  between  the  mgoB  of  five 
and  fourteen  is  found  habitually  wandering  or  not 
under  proper  control,  or  in  the  company  of  ro^nea. 
vagabonds,  disorderiy  persons,  or  reputed  crimmala, 
an  attendance  order  may  be  made  to  oompd  it  to 
attend  school.  But  aU  children  above  the  age  of 
thirteen  who  do  not  &11  within  any  of  these 
descriptions  cannot  now  be  made  compulaorily  to 
attend  schooL  This  result  was  probably  not  con- 
templated by  the  Leg^lature,  but  we  have  to 
construe  Acts  of  Parliament  as  they  oome  before 
us,  and  not  to  legislate  ourselves.  I  therefora 
think  the  decision  the  magistrate  caae  to  was 
right  for  the  reasons  I  have  given. 

HxjDDLESTON,  B.— It  is  an  exceedingly  difficult 
matter  to  inteipret  the  Act  of  Parliament;  but,  so 
far  as  I  can  judge,  no  attendance  order  can  be 
made  in  this  case.    The  Act  of  1876  only  appHes 
to  children  above  the  age  of  thirteen,  wno  oome 
within  one  of  two  classes  of  cases.    A  magistrate 
may  make  an  attendance  order  under  sect.  11  ia 
the   case,  of   what    I   may  for    distinction  call 
respectable  children,  who  are  "by  the  Act  pro- 
hibited from  being  taken  into  full-time  employ- 
ment,"  and  in  the  case  of  vagabond  children, 
who  are  found  habitually  wandering  about,  or  in 
the  society  of  criminals.    There  is  no  section  in 
the  Act  which  in  terms  prohibits  a  child  from 
being  taken  into  full-time  employment;  but  in 
sect.  8  we  find  what  the  statute  evidently  had 
reference  to.    That  section  incorporated  various 
provisions  of  the  Factory  Acts,  under  which  chil- 
dren under  fourteen  jgatb  of  age  were  prohibited 
from    being    taken    into  full-time  emplo^ent. 
These  provisions  are  now  repealed,  and  it  has 
been  thought  unnecessary  any  longer  to  prohibit 
children  above  the  age  of  thirteen  being  taken 
into  full-time  employment,    beet.  8  of  the  Act 
has   been  repealea  also,  and  presumably  it  has 
been  considered  unnecessary  to  deal   with  the 
education  of  the  "respectable  child"  above  the 
age  of  thirteen  years,  for  there  is  no  longer  any 
child  who  under  this  Act  is  incapable  of  being 
taken  into  full-time  employment.     As  retaadM 
what  I  have  termed  the  "vagabond  child,    the 
order  must  still  be  made,  as  sect.  48  of  the  Aot 
declares,  that  "  child "  means  any  child  between 
the  ages  of  five  and  fourteen  years,  and  the  whole 
of  sect.  11,  with  the  exception  of  sub-sect.  1,  still 
remains  in  force.    Thereiore  the  result  comes  to 
this,  that  all  children  up  to  the  age  of  thirteen 
may  be  made  to  attend  school,  and  wose  children 
up  to  the  age  of  fourteen,  who  are  found  habitually 
wandering  or  not  under  proper  control,  or  in  the 
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oompany  of  rogues,  TBgabondp,  disorderly  persons 
or  repated  oriminals.  For  these  reasons  I  am  of 
opinion  that  the  decision  of  the  magistrate  was 
Tight. 

Solicitors  for  the  appellant,  Oedge,  Kirhyt  MU' 
leH,  and  Morse, 

Solicitors  for  the  respondenti  Bolicitor  to  the 
TreoBwry. 

Friday,  Dee.  16, 1881. 

(Before  Qboyb,  Lopbs,  and  Bowbn,  JJ.) 

Bb&.  v.  Clew,  (a) 

Lieeneinff — Sale  of  inloxieating  liquor  without 
Ueenes  —  Fine  or  imprieonmefU  —  Distreee  — 
Idoeming  Ad  1872  (35  ^  86  Viet.  o.  94),  e.  8— 
Summary  Jwriedietion  Aet  1879  (42  ^  48  Viet, 
e.  49),  8. 21,  mtb-eect.  8. 

Sect.  3  of  the  Idemeing  Aot  1872  (85  ^  86  Viet  e. 
94)  provides  that  a  person  eonvieted  of  setting 
intomeating  Uquor  without  a  Jicenee  shdtt  for 
the  first  offonee  he  liable  to  a  penalty  not  exee^" 
ina  501.  or  to  umprisonmont  vnih  or  vfUhout  hard 
labour  for  a  term  not  exeeeding  one  month. 

A  person  eonvieted  under  this  section  was  ordered 
to  poji  122. 10«.  cmd  \l.  6s.  6d,  eosts  forthwith, 
and  in  default  to  he  imprisoned  for  one  month 
with  hard  labour. 

Held,  that  the  punishment  imposed  hy  the  seetion 
is  aUemaiive,  and  thai  the  eonvieOon  was  hcut. 

EM  aiso,  that  the  Summary  JurisdieOon  Act  1879 
(42  ^  43  Viet,  c  49),  s.  21,  did  not  give  the 
justices  power  to  ordw  invpnti^onvMnt  untiSi  a 
distress  had  been  ordered. 

Bulb  directed  to  jastices  of  Sussex  and  the 
Ooyemor  of  Lewes  QboI  calling  upon  them  to 
show  canse  whjr  a  writ  of  habeas  corpus  should 
not  issue  directing  them  to  bring  up  tne  body  of 
Elizabeth  Evans  Olew,  and  why,  in  the  event  of 
the  rule  being  made  absolute,  she  should  not  be 
discharged  out  of  custody. 

It  appeared  by  the  affidavits  that  in  Oct.  1881 
the  defendant  was  convicted  under  sect.  3,  sub- 
sect  1,  of  the  Licensing  Act  1872,  of  selling 
intoxicating  liquor  without  a  licence,  and  she  was 
fined  12Z.  10s.  and  IL  6«.  6d.  costs.  The  convic- 
tioa  stated :  **  It  is  ordered  that  the  said  sums  be 
paid  forthwith.  And  if  default  is  made  in  pay- 
ment according  to  this  adjudication  and  order,  it 
is  adjudj^ed  that  the  defendant  be  imprisoned  in 
Her  Majesty's  prison  at  Lewes,  and  there  kept  to 
hard  labour  for  the  space  of  one  calendar  month 
unless  the  said  sums  and  all  costs  and  charge  of 
her  conmiitment  and  conveyance  to  the  said  prison 
be  sooner  paid  and  satisfied." 

No  warrant  of  distress  was  issued,  nor  was  the 
defendant  asked  if  she  had  any  goods  upon  which 
a  distress  could  be  levied. 

The  fine  and  costs  remaining  unpaid  she  was  on 
the  7th  Deo.  arrested  on  a  warrant  and  lodged  in 
Lewes  GaoL 

Oram  showed  cause. — The  conviction  is  good 
on  the  face  of  it.  The  police  made  inquiries  and 
found  that  there  was  no  sufficient  distress,  and 
therefore  she  was  imprisoned.  It  vras  not  neces- 
sary that  any  application  for  a  warrant  of  distress 
should  be  znade,  nor  was  it  necessary  that  the 
defendant  should  have  notice.  Hie  power  of  im- 
prisonment in  de&ult  of  distress  is  given  by  the 

(•)  B«ported  tiy  W.  J.  SmiH,  Bag.,  BAnlitor-ftt-L«w . 

ILie.  Gab.— YoL.  ZU. 


j  Summary  Jurisdiction  Act  1879,  sub-sect.  3  of  sect. 
21  (42  &  43  Yict.  c.  49).  The  defendant  had  made 
default  because  she  was  ordered  to  pay  forthwith 
and  did  not  do  so. 

Loekwood  in  support  of  the  rule. — The  convio« 
tion  is  bad  on  the  face  of  it,  for  sect.  8  of  the 
Licensing  Aot  1872  does  not  enable  the  justices  to 
sentence  to  imprisonment  in  default  of  payment 
oi  a  fine.    They  may  inflict  a  fine  or  they  may 

five  a  sentence  of  imprisonment ;  but  thev  must 
0  one  or  the  other,  and  cannot  inflict  an  altema- 
tive  punishment.  Under  the  Slst  section  th^ 
may  direct  a  person  to  be  imprisoned  if  de&ult  is 
made  in  payment  of  a  fine ;  but  then  they  must 
have  ordered  a  dislaress  first.  But  they  cannot  do 
it  in  one  conviction : 

Be  Brown,  88  L.  T.  Bep.  N.  S.  682 $  8  Q.  B.  Div.545. 
Orain  in  reply. 

Gaovi,  J. — I  am  of  opinion  that  this  conviction 
is  bad.  It  appears  that  the  matter  has  arisen 
firom  the  magistrates'  clerk  having  made  use  of  a 
printed  form,  whioh  is  a  form  printed  in  the 
schedule  to  Jervis's  Aot  of  11  &  12  Yict.  c  48, 
and  anpWing  it  to  a  conviction  under  the  Lioensing 
Aot  01 1872.  I  think  that  sect.  21  of  the  Summary 
Jurisdiction  Aot  1879  has  not  tiie  Lioensing  Act 
in  contemplation,  but  has  reference  to  other  Acts 
by  which  power  is  ffiven  to  sentence  a  person  to 
imprisonment  in  deuult  of  payment  of  a  fine.  By 
sect.  8  of  the  Licensing  Act  1872  a  person  selling 
intoxicating  liquors  without  a  licence,  ''  shall  be 
liable  to  a  penalty  not  exceeding  fifty  pounds,  or 
to  imprisonment  with  or  without  hara  labour  for 
a  term  not  exceeding  one  month."  The  words  of 
the  section  are  dear,  and  impose  an  alternative 

Sunishment,  either  fine  or  imprisonment ;  but  it 
oes  not  say  that  in  default  of  payment  of  the  fine 
imprisonment  may  be  inflicted.  And  it  clearly 
does  not  mean  tms;  because  if  the  Legislature 
had  intended  it,  it  would  have  provided  it,  as  it 
has  done  in  several  Acts,  where  it  is  specifically 
said  that  imprisonment  may  be  given  m  default 
of  payment  of  a  fine.  At  first  I  was  doubtful 
upon  this  point,  because  the  Summary  Juris- 
diction Act  clearly  contemplates  the  imprison- 
ment being  inflicted  in  default  of  payment  of  a 
fine,  and  if  the  conviction  had  ended  at  the  words, 
**  it  is  ordered  that  the  said  sum  be  paid  forth- 
with," it  was  not  apparent  by  what  means  the 
fine  was  to  be  enforoed.  But  this  difficulty  was 
removed  when  our  attention  was  called  to  sub- 
sect.  2  of  sect.  51  of  the  Lioensing  Aot  which 
enacts,  that  "  where  the  court  of  summary  juris- 
diction orders  that  a  distress  shall  be  made  in 
default  of  payment  of  any  penal  sum  exceeding 
five  pounds,  including  under  that  expression  costs 
actually  adjudged  in  respect  of  an  offence,  the 
court  may  order  that  in  aefault  of  the  said  sum 
being  paid  as  directed,  the  person  liable  to 
pay  the  same  shall  be  imprisoned  for  anv  term 
not  exceeding  the  period  specified  in  the  foUowing 
scale;"  and  then  it  specifies  terms  varying  with 
the  amount  of  the  nne  imposed.  How  is  the 
clause  to  be  carried  into  effect  P  A  distress  must 
be  ordered,  and,  although  the  language  is  curious, 
I  think  **  in  default  of  payment  of  the  said  sum  ** 
must  include  non-realisation  of  payment  by 
distress.  This  section  meets  the  difficulty  causea 
by  the  absence  from  sect.  3  of  any  mode  of  en- 
forcing the  penalty,  for  it  may  be  enforced  by 
distress,  and  in  defi^ult  of  distress  by  imprison- 

4B 


674 


MAGISTRATES'  OASES. 


Q.B.  DiY.]       YouKG  AND  Oo.  V*  Matob  ahd  Gobpokatioh  0?  BoTAL  LsAMnrexov  Spa.    [Or.  o?  Arr. 


ment  If  the  jiutioeB  had  made  the  oonyiotion  to 
end  at  the  direotion  to  pay  the  ram  forthwith, 
then  they  might  have  prooeeded  onder  sect.  51  of 
the  lAoennng  Act ;  hat  they  went  on  to  do  what 
they  had  lio  power  to  do.  We  cannot  treat  it  as 
snrplnBage,  and  it  renders  the  conTiction  bad. 
They  had  no  power  to  do  what  they  have  done 
until  sect.  51  had  been  ezhanated.  They  ^ve 
no  option ;  they  said  yon  most  pay  or  go  to  pnson, 
and  they  had  no  power  to  do  this,  beoanse  they 
mnst,  in  the  first  instance,  ascertain  whether  there 
was  any  sufficient  distress,  and  under  the  licen- 
sing Ajot  they  could  not  giye  the  altematiYe 
punishment.  Then  it  is  quite  dear  that  sect.  21 
of  the  Summary  Jurisdiction  Act  does  not  make 
this  conviction  good,  for  it  says  in  sub-sect.  8 : 
**  Where  a  person  is  adjudged  by  the  couTiction  of 
a  court  of  summary  jurismction,  or  in  the  case  of 
a  sum  not  a  dvil  debt  by  an  order  of  such  court, 
to  pay  any  sum  of  mcmey,  and  on  default  of  pay- 
ment of  such  sum  a  warrant  of  distress  is  autho- 
rised to  be  issued,  and  it  appears  to  the  Oourt  of 
Summary  Jurisdiction  to  whom  application  is 
made  to  issue  such  warrant  that  such  person  has 
no  goods  whereon  to  levy  the  distress,  or  that  in 
the  erent  of  a  warrant  of  distress  being  issued 
his  goods  will  be  insufficient  to  satisfy  the  money 
payable  by  him,  or  that  the  levy  of  the  distress 
will  be  more  injurious  to  him  or  his  fBonily  than 
imprisonment,  such  court,  instead  of  issuing  such 
warrant  of  distress,  may,  if  it  thinks  fit,  or&r  the 
said  person,  on  nonpayment  of  the  said  sum,  to 
be  imprisoned  for  any  period  not  exceeding  the 
period  for  which  he  is  liable  under  such  conviction 
or  order  to  be  imprisoned  in  defoult  of  suffident 
distress.*'  This  clearly  applies  only  to  the  cases 
where  the  justices  have  power  to  convict,  as  they 
assumed  to  have  done  here — that  is,  where  they 
are  empowered  to  inflict  imprisonment  in  default 
of  the  payment  of  a  fine,  bufc  not  to  a  conviction 
under  the  Licensing  Act.  This  sub-section  has 
no  application  to  that  Act.  If  it  be  conceded  that 
this  case  is  within  sect.  51  of  the  Licensing  Act, 
and  that  it  would  be  a  useless  formality  to  have 
applied  for  a  distress-warrant,  still  that  does  not 
znake  the  conviction  good.  I  do  not  say  whether 
such  an  application  mast  be  made  as  a  subsequent 
step,  or  wnether  it  could  be  done  at  the  same 
time ;  at  all  events,  it  coold  not  be  done  in  one 
oonviofcion.  They  anticipated  the  result,  but  it 
was  informal  and  wrong,  and  I  am  therefore  of 
opinion  that  the  rule  for  a  habecu  corpus  mnst  be 
made  absolute. 

Lopes,  J. — ^Now  that  I  understand  the  &cts  and 
have  had  time  to  consider  the  section,  I  think  that 
this  is  a  clear  case,  and  that  this  conviction  is  bad. 
Under  the  Licensing  Act  the  jastices  are  em- 
powered to  impose  a  fine  or  imprisonment ;  and  it 
IS  admitted  that  under  that  Act  they  have  no 
power  to  order  imprisonment  in  default  of  pay- 
ment of  the  fine.  Mere  the  justices  ordered  tne 
defendant  to  pay  121,  10«.  and  costs,  and  in 
def aalt  ordered  her  to  be  imprisoned  for  one  month 
with  hard  labour.  They  exceeded  their  powers, 
and  therefore  the  conviction  is  bad.  But  it  is 
said  by  Mr.  Grain  that  they  were  empowered  to 
do  this  by  sub-sect.  3  of  sect.  21  of  the  Summary 
Jurisdiction  Act  1879.  But  it  appears  to  me  that 
it  has  no  application  to  such  a  case  as  the  present 
at  all.  It  refers  to  cases  where  imprisonment  can 
lawfully  be  ordered  in  deflEkiUt  of  payment  of  a 
pecuniary  fine,  and  that  is  predsely  what  could 


not  be  done  in  this  oase.    I  am  therefore  of  opinioa 
that  the  rule  should  be  made  absolute  for  a  aoieos 


corpus. 

BowxH,  J. — I  am  of  the  same  opinion  for  the 
same  reasons.  With  regard  to  whetner  a  separate 
application  is  necessary  fbr  a  distress-warrant  I 
do  not  express  any  opinion ;  but  I  think  that  the 
consideration  is  well  worthy  of  attention  as  to 
whether  a  person  m&j  be  imprisoned  in  default  of 
payment  wi^out  being  heard  at  some  time  or 
other.  This  was  not  done  in  this  case,  bat 
it  is  not  necessary  to  say  anything  further 
about  it. 

Bule  absoUUe* 

Solidtor  for  plaintiff  RasHe. 
Solicitors   for   defendant,    Sole,    Turner,   and 
Enight,  for  Oripps,  Tnnbridge  Wells. 


COURT    OF    APPEAL, 

SITTTNGS  AT  WESTMINSTER. 

Nov.  18, 19, 21, 1881,  and  March  18, 1882. 

(Before  Bbbtt,  Oqttov,  and  Lihdlbt,  Ij.JJ.) 

Yoniro  axd  Go.  v.  M^tob  and  OoBfo&inoH  or 
BoTAL  Leaiongton  Spa.  (a) 

Urban  auth&rity—'Ooniraetfor  over  501.  not  umder 
seal — Agent  afpoieUed  under  seal — Work  and 
labour  doft»— 88  ^  39  Viet.  e.  55,  s.  174. 

The  defendants,  a  munieipdl  eorporaHon,  entered 
into  a  duJA/  sealed  contract  vnik  P.  for  the  esM- 
ewtion  of  certain  worhs  therein  mefdUmed  under 
the  orders  of  one  J.  who  was  the  enaineer  of  the 
defendants  duly  appointed  under  their  eomman 
seal.  P.  failed  to  pofform  his  eoniraet,  and^ 
under  a  provision  contained  in  it,  the  defen* 
danfs  engineer  J.  heoame  entiUed  to  employ  other 
persons  to  finish  it,  and  to  charge  P.  with  (he 
empenses.  J.  found  that  in  order  to  finish  the 
worJa  it  was  neeessary  to  eooeeuU  oeriain  ad» 
ditional  works  not  comprised  in  P.'s  eontracL 
J.  reported  this  necessity  to  the  defendemts,  and 
they  by  their  eouncU  approved  of  the  report ;  and 
J.  entered  unio  an  agreement  wiGh  {he  plainHfe 
for  the  execution  by  them  of  the  work  left  ««- 
finished  by  P.,  and  of  the  additional  works,  for 
a  sum  of  over  20001.  This  contract  was  not 
sealed  by  the  defendants;  but  ihe  uforks  thus 
agreed  to  be  done  by  the  plaintiffs  were  aJJL  done 
wider  the  direction  of  J.  The  defendants  in  aU 
these  matters  acted  as  an  urboin  auihoriiy  under 
ihe  provisions  of  the  Public  Health  Act  1875. 

By  sect.  174  qf  the  Public  Health  Act  1875  U  is 
enacted :  "  With  respect  to  contracts  nutde  by  an 
urban  authority  under  this  Act,  the  following 
regulations  shall  be  observed ;  namely,  (1)  Every 
contract  made  by  an  urban  authority,  wh&rejf 
the  vidue  or  amount  exceeds  50L  shall  be  in 
writing,  and  sealed  with  the  common  seal  of  such 
authorUu." 

In  an  action  by  the  plaintiffs  to  recover  for  work 
done  under  the  corUract : 

Held,  that  the  contract  not  being  under  seal  was 
void,  notwithstanding  that  it  was  entered  into 
by  an  agent  of  <^  urban  authority  appointed 
under  seal,  and  that  the  urban  authcirity  had 
had  the  benefit  of  the  work. 

Judgment  of  WiUiams  and  Mathew,  J  J.  affirmed. 

(a)  Bepoirted  tiy  A.  H,  Bmumoii,  Eiq^  BuxliteMi^-Lftir. 
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This  was  a  epeoial  case  stated  by  oonsent,  the  ^ts 
of  which  were  as  follows : — 

3.  The  plaintiffs  are  engineers  carrying  on  busi- 
ness in  Ecclestone-street,  Fimlico*  in  the  county 
of  Middlesex,  and  the  defendants,  the  Mayor  and 
Corporation  of  Boyal  Leamington  Spa,  are  a 
monicipal  corporation  incorporated  under  the 
provisions  of  the  Municipal  Corporation  Acts, 
and  having  a  common  seal,  and  the  defendant 
George  Bestall  Jerram  was  their  borough  sur- 
veyor, and  was  their  engineer  under  the  contract 
thereinafter  mentioned. 

4.  The  action  was  brought  by  the  plaintiffs 
against  the  corporation  to  recover  a  sum  of  money 
amounting  to  between  60002.  and  7000L  as  a 
balance  aUeged  to  be  due  from  the  corporation  to 
them  for  work  done  and  materiab  provided  by 
the  plaintiffs  for  the  defendants,  the  corporation, 
under  the  following  circumstances : 

5.  On  the  9  th  Nov.  1876,  by  deed  under  8eal,beinff 
under  the  common  seal  of  the  corporation,  and 
made  between  one  Charles  Fowis,  an  engineer  and 
contractor,  of  the  one  part,  and  the  corporation  of 
the  other  part,  it  was  mutually  covenanted  and 
agreed  by  and  between  the  paraes  that  Charles 
Powis,  thereinafter  called  "  the  contractor,"  should 
and  would  execute  certain  works  for  supplying  the 
town  of  Leamington  with  water,  ana  that  he 
should  and  would  execute  and  complete  the  sfune 
according  to  a  certain  specification  and  plans,  and 
within  certain  times  and  upon  certain  terms  and 
conditions  therein  specified,  And  that  the  corpora- 
tion,  upon  the  fulfilling  of  the  said  terms  and 
oonditions  by  the  contractor,  should  and  would 
pay  to  him  from  time  to  time  certain  sums  of 
money  as  they  accrued  due  for  the  work  done 
according  to  the  terms  of  the  specification  and 
contract. 

6.  Li  and  by  the  deed  the  contractor  covenanted 
and  agreed  thiat  he  would  observe  and  obey  all  the 
orders  and  directions  of  the  borough  surveyor  for 
the  time  being  of  the  corporation  respecting  the 
works,  matters,  and  things  mentioned  in  the 
specificatien;  and  one  of  the  terms  and  oonditions 
(thereinafter  referred  to  as  condition  115)  was  in 
the  words  following : 

115.  The  oontraotor  shall  attend  to  and  ezeonte  without 
delay  all  orders  and  direotionB  which  may  be  ffiyen  from 
time  to  time  by  the  engineer  in  oonneotion  with  the  oon- 
tract ;  and  if  he  refuse  to  comply  with  all  such  directions, 
or  do  not  proceed  witii  all  due  dili^^oe  and  expedition 
within  twenty-four  hours  after  a  written  notice  requiring 
the  same  has  been  deliyered  to  him  or  his  foreman,  the 
engineer  may  use,  free  of  cost  and  charge  for  wear  and 
tear,  all  or  any  of  the  contractor' s  tools,  implements, 
and  materials,  to  nerf  orm  such  works  as  he  shall  require 
and  direct  agreeably  with  the  specification :  and  au  the 
costs,  charges,  and  expenses  of  the  same  shall  be  deducted 
from  any  amount  that  may  be  due  to  the  contractor  and 
retained  by  the  corporaticm  in  reimbursement  of  all  such 
costs,  charges,  and  szpenses. 

7.  The  contractor  entered  upon  the  execution 
of  the  said  works  and  completed  a  certain  portion 
thereof,  and  received  from  the  corporation  certain 
payments  on  account  of  i^e  wonu  so  executed 
under  the  contract. 

8.  On  the  11th  June  1878  the  corporation,  by 
writing  under  their  common  seal,  appointed  and 
constituted  the  defendant  Jerram  as  tne  borough 
surveyor  of  the  corporation  at  a  sidary  of  8002. 

9.  A  part  of  the  duties,  powers,  and  authorities 
imposed  and  conferred  upon  Jerram  by  his  ap- 
pointment as  borough  surveyor,  was  to  act  as  and 


to  execute  the  duties  and  powers  of  engineer 
under  and  in  connection  with  the  contract  of  the 
9th  Nov.  1876,  between  the  corporation  and 
Charles  Fowis,  and  under  and  by  virtue  of  his 
appointment  Jerram  became  and  was  in  fact  the 
engineer  for  the  time  being  within  the  meaning 
of  the  contract,  and  it  became  his  duty,  and  he 
had  the  power  and  authority  on  behalf  of  the  cor- 
poration to  employ  other  men,  tools,  implements, 
and  materiab  to  perform  such  works  as  ne  should 
require  and  direct  agreeablv  with  the  specification 
within  the  meaning  of  condition  115. 

10.  Between  the  11th  June  and  Aug.  1878,  the 
works  bein^  still  in  progress  of  execution  by 
Charles  Fowis,  under  his  contract,  Jerram,  in  the 
execution  of  his  duties,  powers,  and  authorities 
under  his  appointment,  superintended  the  pro- 
gress thereof,  and  gave  orders  and  directions  from 
time  to  time  to  the  contractor  in  connection  with 
the  contract  within  the  meaning  of  condition  115 
above  set  forth,  and  the  contractor  failed  to 
proceed  with  due  diligence  and  expedition  accord- 
mg  to  the  true  intent  and  meaning  of  the  condi- 
tion, and  made  default  in  that  respect,  and  there- 
upon Jerram,  as  such  engineer  as  aforesaid, 
beoame  entitled  to  employ  other  men,  tools, 
implements,  and  materials  to  perform  certain 
works  that  he  had  required  and  directed  agree- 
ably with  the  specification ;  and  accordingly  he, 
on  the  12th  Aug.  1878,  reported  to  the  corpora- 
tion that  the  woncs  were  not  proceeding  satisfao- 
torily.  This  report  was  referred  by  the  corpora- 
tion to  their  highway  committee,  who  reported  to 
the  corporation  that  they  advised  that  the  surveyor 
be  instructed  to  take  energetic  measures  to  get 
the  whole  of  the  work  included  in  the  contract 
completed  in  the  best  possible  manner.  This 
latter  report  was  adopted  by  the  corporation  and 
notified  by  them  to  Jerram. 

11.  Jerram,  therefore,  as  the  enjgineer  and  sur- 
veyor of  the  corporation,  and  acting  by  virtue  of 
his  duties  and  powers  as  such,  and  acting  in 
accordance  with  the  terms  and  conditions  of  the 
contract  of  the  9th  Nov.  1876,  took  possession  of 
the  tools,  implements,  and  materials  on  the  works, 
and  in  use  at  the  time  for  and  on  behalf  of  the 
corporation ;  he  also  employed  persons  to  examine 
and  report  to  him  as  to  the  state  and  condition  of 
the  works,  and  as  to  the  best  means  for  getting 
the  whole  of  the  works  included  in  the  contract 
completed  in  the  best  possible  manner  according 
to  the  specification  and  contract. 

12.  Jerram  having  obtained  a  report  upon  the 
state  of  the  works,  mvited  and  received  from  the 
plaintiffs  a  tender  for  the  completion  of  the  works 
according  to  Fowis's  contract,  and  thereupon 
reported  the  position  of  affairs  to  the  corporation, 
though  the  plaintiffs'  tender  was  not  in  fact  placed 
before  nor  considered  by  the  corporation. 

13.  On  the  30th  Aug.  1878,  the  corporation 
having  received  and  read  the  report  of  Jerram  in 
the  last  paragraph  mentioned,  resolved  as  follows : 
''  Besolvod  that  having  heard  the  engineer's  report, 
this  '  council '  (this  being  the  title  in  which  the 
corporation  recorded  its  proceedings)  decline  to 
make  any  order  thereon,  and  leave  the  whole 
question  in  his  hands." 

14.  The  last-mentioned  resolution  was  communi* 
cated  to  Jerram,  and  he  thereupon  entered  into 
farther  negotiations  with  the  plaintiffs  with  the 
object  of  employing  them  to  complete  the  works 
according  to  Fowis's  contract,  and  it  was  then 
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ascertained  that  in  order  to  complete  snoh  works 
in  accordance  with  the  contract  it  wonld  be  neces- 
sary, in  consequence  of  the  failare  of  Fowis  to 
carry  ont  the  works  in  accordance  with  the  con- 
tract, to  ezecnte  certain  additional  works  not 
contemplated  by  or  included  in  the  contract  and 
specificatioo,  and  Jerram  proposed  to  the  plain- 
tiffs that  they  should  undertake  to  carry  out  and 
complete  all  the  necessary  works,  including  such 
as  were  mentioned  and  specified  in  the  original 
contract  and  specification  with  Fowis,  and  such 
"  additional  works  "  as  were  rendered  necessary 
as  aforesaid. 

15.  Jerram  then  reported  to  the  corporation  the 
steps  he  was  taking  as  above  mentioned,  and  on 
the  9th  Sept.  1878,  this  report  was  read  and 
approved  by  the  corporation,  and  they  further 
directed  Jerram  that  in  the  further  progress  and 
execution  of  the  work  by  the  plaintiffs  distinct 
accounts  should  be  kept  or  the  two  classes  of  work, 
distinguishing  the  "contract  work"  from  the 
"  additional  work"  as  explained. 

16.  Thereupon  Jerram,  as  the  engineer,  agent, 
and  servant  of  the  corporation,  and  actine  within 
and  according  to  his  duties,  powers,  and  autho- 
rities, as  such,  and  also  acting  in  accordance  with 
and  in  fulfilment  of  the  provisions  of  condition 
115  of  the  contract  wich  Charles  Fowis,  emploved 
the  plaintifEs  to  execute,  carry  out,  and  complete 
the  unfinished  works  acoordmg  to  the  contract 
and  specification,  and  also  to  execute  and  complete 
the  additional  works  upon  certain  terms  then 
agreed  upon  between  them.  And  the  plaintiffs 
accepted  and  entered  upon  the  employment  upon 
such  terms,  and  completed  the  whole  of  the  works, 
including  what  has  been  described  as  the  "  con- 
tract works  *'  and  the  "  addition^  worlra,"  to  the 
entire  satisfaction  of  the  engineer. 

17.  The  employment  of  the  plaintiffs  was  in 
fiut  an  employment  of  them  b^  the  corporation, 
through  Jerram  as  their  ensineer,  agent,  and 
servant,  and  the  relation  of  employer  and  employed 
never  in  fact  existed,  or  was  created  between  the 
plaintiffs  and  Jerram. 

18.  A  memorandum  in  writing  of  the  employ- 
ment and  of  the  agreement  between  Jerram  and 
the  plaintiffs  was  made  on  the  19th  Sept.  1878,  and 
was  signed  by  both  parties. 

19.  The  plaintiffs  and  Jerram  fully  performed 
the  agreement  on  their  several  and  respective 
parts,  and  Jerram  gave  to  the  plaintiffs  certifi- 
cates for  the  payment  of  the  moneys  due  to  them 
from  the  corporation  for  all  the  works  completed 
by  them.  The  execution  of  the  "additional 
works  "was  necessary,  and  was  incidental  to  the 
completion  of  the  works  left  unfinished  and  in- 
complete by  Fowis,  and  the  employment  of  the 
plaintiffs  to  execute  them  was  within  the  duties, 
powers,  and  authoritieB  of  Jerram  as  the  engineer 
of  the  corporation. 

20.  The  corporation  paid  to  the  plaintiffs  large 
sums  of  money  from  time  to  time  upon  the  certi- 
ficates, but  refused  to  pay  other  large  sums 
amounting  to  between  6000^  and  7000L,  which  is 
the  balance  now  claimed  by  the  plaintiffs  as  still 
due. 

21.  The  corporation  resists  the  plaintiffs'  claim 
upon  several  grounds,  but  they  also  resist  the 
claim  upon  the  ground  that  the  employment  of 
the  plamtiffs  was  an  employment  of  them  not 
under  the  common  seal  of  the  corporat2on«  and 


this  special  case  has  been  stated  to  nose  that 
point  alone. 

The  question  for  the  opinion  of  the  court  is, 
whether  the  absence  of  the  common  seal  of  the 
corporation  in  the  employment  of  the  plaintiffs, 
unaer  the  circumstances  above  stated,  is  fatal  to 
the  plaintiffs'  right  to  recover  ai<ainst  the  cor- 
poration. If  the  court  shall  be  of  opinion  in  the 
affirmative,  then  their  judgment  ib  to  be  for  the 
defendants,  the  corporation.  If  in  the  negative, 
thejudgment  is  to  be  for  the  plaintiffs. 

The  following  paragraphs  were  added  subse- 
quently pursuant  to  order  of  the  court. 

19a.  The  defendants  have  taken  pnesession  and 
obtained  the  benefit  of  all  the  works  and  maohinety, 
the  subject  of  the  action,  and  still  enjoy  the  benefit 
thereof. 

2pa.  The  above  recited  contract  between  Fowis 
and  the  corporation  was  made  by  them  as  an  nrbaa 
authority  under  the  Public  Health  Act  1875 
(88  &  39  Yict.  0.  55).  All  the  subsequent 
matters  and  things  were  done  by  them  on  that 
expressly. 

By  sect  51  of  the  Fublic  Health  Act  1875 : 

Any  urban  anthority  msv  provide  their  disiriot  or 
any  part  thereof  ....  with  a  aai^ply  of  water  proper 
and  Boffioient  for  pnblio  and  priTate  purposai,  and 
for  those  porpoaeB  or  any  of  them  may :  (1)  ConBtraai 
and  maintain  waterworka,  ....  and  do  any  other 
neoesaazy  acts. 

And  sect.  74  enacts  that : 

With  respect  to  oontraote  made  by  an  urban  aiithozxij 
nnder  this  Aot,  the  following  regulations  shall  oe 
observed,  namely :  (1)  Every  oontraot  made  by  an  nrbaa 
authority^  whereof  tne  value  or  amount  exceeds  502.. 
shall  be  m  writing,  and  sealed  with  the  oommon  seal 
of  snoh  anthority.  ... 

W.  Q.  Harrison,  Q.O.  (with  him  Edwyn  Jones), 
for  the  plaintiffs. 

JfdZIor,  Q.O.  (with  him  DugdaiU),  for  the  defen- 
dants. 

April  13. — Maihbw,  J.  read  the  following  jndg- 
ment  of  the  Court  (Williams  and  Mathew*  JJ.) : 
— When  the  case  came  on  for  argument^  it 
appeared  that  the  real  question  in  dispute,  viz., 
whether  the  defendants,  as  the  urban  sanitary 
authority,  were  liable  in  the  action,  was  not  dis- 
tinctly raised,  and  we  directed,  upon  the  applica- 
tion of  the  defendants,  that  the  case  should  stand 
over,  in  order  that  an  agreement  should  be  come 
to  upon  the  whole  matter.  In  the  result  it  was 
admitted  that  the  defendants,  in  entering  into  the 
contract  of  the  9th  Nov.  1876,  were  acting  in 
exercise  of  the  powers  conferred  upon  them  as 
the  urban  sanitary  authority  nnder  the  Fublic 
Health  Act  1875,  and  that  the  plaintiffs  were 
aware  of  this  fact,  and  dealt  with  the  defendants 
upon  this  footing  when  they  were  employed  to 
complete  the  works  which  remained  unfinished 
under  Fowis's  contract.  The  question  therefore 
is,  whether  the  plaintiffs  can  recover  for  the 
works  actually  done  by  them  upon  the  instruc- 
tions of  Jerram  in  the  absence  of  a  contract 
executed  with  the  formalities  prescribed  by  sect. 
174  of  the  statute.  It  was  argued  for  the  plidn- 
tiffs  that,  although  an  executory  oontraot  might 
be  invalid  where  the  conditions  prescribed  l^  the 
Act  had  not  been  complied  with,  the  defendants 
were  liable  in  respect  of  works  which  had  been 
actually  executed.  And  it  was  urged  that  the 
works  in  question  were  clearly  neoesfloiy  for  the 
purposes  for  which  the  defendants  existed  as  an 
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urban  sanitary  aathority,  and  were  shown  to  have 
been  sanctioned  by  the  defendants  in  the  perform- 
ance of  their  dn^  to  those  for  whom  they  were 
acting.  It  was  rarther  pointed  oat  that,  assum- 
ing the  defendants  to  be  only  trustees  for  those  of 
whom  they  were  the  representatives,  the  benefit 
of  the  works  done  by  the  plaintiffs  had  been 
taken  and  was  enjoyed  by  those  on  whose  behalf 
the  defendants  had  aoted ;  and  the  case  was  said 
to  be  similar  to  that  of  a  railway  or  other  com- 
pany, the  shareholders  in  which  received  dividends 
earned  horn,  works  constracted  under  an  informal 
contract :  a  case  which,  it  was  said,  was  expressly 
left  undetermined  by  the  decision  of  the  Court  of 
Appeal  in  HuiU  v.  The  Wimbledon  Local  Board 
(L.  Rep.  4  0.  P.  Div.  48 ;  40  L.  T.  Rep.  N.  S. 
115).  Upon  a  careful  consideration  of  the  jndg- 
ments  in  that  case,  we  do  not  find  that  any 
opinion  was  expressed  that,  with  respect  to  a 
corporate  body  actins  under  the  PubUo  Health 
Act  1875,  it  wonld  be  allowable,  even  in  such 
a  case  as  the  present,  to  depart  from  the  plain 
language  of  the  Act  of  Paraament.  To  permit 
any  such  exception  from  the  Act  of  Parliament 
would  be  to  limit  its  operation  materiiJly.  If 
part  performance  were  sufficient  to  relieve  the 
contracting  parties  of  the  necessity  of  complying 
with  the  Act,  the  statute,  for  practical  purposes, 
wonld  lose  its  mandatory  character  and  become 
directory  only.  The  object  of  the  statute  would 
seem  to  have^  been  to  require  contracts  which 
must  be  carried  out  at  the  expense  of  the  rate- 
payers to  be  so  executed  as  to  afford  them  a  pro- 
tection against  reckless  or  wasteful  expenditure 
of  the  rates,  and  against  the  disputes  and  litiga- 
tion likely  to  arise  when  the  terms  of  contracts 
are  not  recorded  in  a  formal  and  business-lUce 
manner.  The  ratepayers  do  not  seem  to  have 
had  any  such  protection  here,  and  we  do  not  feel 
at  liberty,  upon  any  of  the  grounds  suggested  in 
the  course  of  the  argument,  to  introduce  into  the 
Public  Health  Act  1875  exceptions  which  Parlia- 
ment has  not  thought  fit  to  create  in  clear  and 
unmistakable  terms.  It  was  also  argued  that,  as 
Jerram  was  appointed  borough  surveyor  under 
the  defendant's  seal,  the  contracts  made  by  him, 
as  it  was  asserted,  within  the  scope  of  his 
authority,  were  binding  upon  the  defendants. 
But  this  suggestion,  again,  is  an  attempt  to 
engraft  upon  the  statute  an  exception  which  would 
permit  a  ready  invasion  of  its  provisions.  It  was 
also  contended  that  the  execution  of  the  works 
gave  the  plaintiffs  an  equity  to  enforce  payment, 
but  the  authorities  oiled  in  support  of  this  view 
belong  to  a  class  of  oases  altogether  different 
firom  the  present.  Our  judgment  must  therefore 
be  for  the  defendants.  The  costs  of  the  post- 
ponement must,  however,  be  borne  by  the  defen- 
dants. 

Judgment  for  the  defendants. 

From  this  judgment  the  plaintiffs  appealed. 

BefMamin,  Q.O.  (with  him  W,  Q.  Harrison,  Q.O., 
and  JSdwyn  Jones)  for  the  plaintiffs.— The  defen- 
dants are  a  municipal  corporation  as  well  as  an 
urban  authority,  and  had  power  to  erect  these 
waterworks  under  the  Municipal  Corporation  Act 
(5  4fe  6  Will.  4,  c.  76),  s.  92.  That  is  the  distinc- 
tion between  this  case  and  Huniy,  The  Wimbledon 
Local  Board  (L.  Rep.  8  0.  P.  Div.  208;  4  0.  P. 
Div.  48 ;  89  L.  T.  Rep.  H.  8.  85),  which  is  the  case 
relied  npon  by  the  otner  side.    [BbeiTi  L.  J.— The 


court  below  did  not  decide  that,  if  this  corporation 
had  not  been  acting  within  the  Public  Health  Act, 
they  would  not  have  been  liable,  but  that  they 
were  not  liable  because  they  were  aotmg  within 
it.]  NotJoeU  and  another  v.  The  Mayor^  ^c,  of 
Worcester  (9  Ex.  457),  decided  under  substantially 
the  same  provisions  in  the  Act  of  1875,  is  in 
favour  of  the  plaintiffs,  and  that  case  was  affirmed 
in  Andrew  v.  The  Mayor,  ^c,  of  Byde  (L.  Rep.  9 
Ex.  802).  Secondly,  the  defendants  in  any  event 
are  liable  in  respect  of  works  which  have  been 
completely  executed.    He  also  cited 

Clarke  v.  The  Ouckfield  Union,  21  L.  J.  840,  Q.  B. ; 
Sanders  Y,  St.  NeoVs  Union,  8  Q,  B.  N.  S.  810. 

Mellor,  Q.O.  and  Dugdale  for  the  defendants. — 
The  defendants  ordered  the  construction  of  these 
waterworks  as  the  urban  sanitary  authority.  If 
they  had  aoted  as  a  municipal  corporation,  such  an 
order  would  have  been  uUra  twres,  as  the  construc- 
tion of  waterworks  was  not  one  of  the  objects  for 
which  the  corporation  was  formed.  [Ootton,  L.J. 
— Where  an  agent  has  been  appointed  under  seal, 
and  he  makes  a  contract  to  which  the  corporation 
have  not  put  their  seal,  is  there  any  case  to  show 
that  they  are  not  bound  P]  The  corporation  have 
no  power  to  delegate  all  their  authority  to  an 
agent ;  if  they  have,  it  can  only  be  carried  out  by 
him  in  the  same  way  as  by  themselves.  Otherwise, 
the  extraordinary  result  would  follow  that  the 
agent  might  do  what  his  prindpal  could  not.  The 
cases  of  NoweU  v.  Mayor  of  Worcester  (ubi  sup.) 
and  Andrew  v.  Mayor  of  Byde  {ubi  sup.)  do  not 
decide  that  a  municipal  corporation,  which  is  also 
a  local  board  or  sanitary  authority,  must  be  taken 
to  contract  not  only  as  such  sanitary  authority, 
but  also  as  a  municipal  corporation.  If  they  do 
decide  that,  they  should  be  overruled,  as  such  a 
decision  would  practically  repeal  sect.  174  of  the 
Public  Health  Act,  in  so  far  as  regards  corpora- 
tions. As  to  the  judgment  of  Wightman,  J.  in 
Clarke  v.  The  Ouckfieul  Union  (21  L.  J.  849,  Q.B.), 
that  only  applies  to  the  guardians  of  a  union. 

SBsBTT,  L.  J. — Read  the  proposition  that  he  lays 
[own  at  the  end  of  his  judgment :  "  Wherever  the 
purposes  for  which  a  corporation  is  created  render 
it  necessary  that  work  should  be  done  or  goods 
supplied  to  carry  such  purposes  into  effect, 
as  in  the  case  of  the  guaraians  of  a  poor 
law  union,  and  orders  are  given  at  a  board 
regularly  constituted,  and  having  general  autho- 
rity to  make  contracts  for  work  or  goods  necessary 
for  the  purposes  for  which  the  corporation  was 
created,  and  the  work  is  dooe,  or  goods  supplied 
aod  accepted  by  the  corporation,  and  the  whole 
consideration  for  pavment  executed,  the  corpora- 
tion cannot  keep  the  goods  or  the  benefit,  and 
refuse  to  pay  on  the  ^pround  that,  though  the 
members  of  the  corporation  who  ordered  the  goods 
or  work  were  competent  to  make  a  contract  and 
bind  the  rest,  the  formality  of  a  deed  or  of  affixing 
the  seal  were  wanting,  and  then  say,  no  action 
lies,  we  are  not  competent  to  make  a  parol  con- 
tract, and  we  avail  ourselves  of  our  own  dis- 
ability." Do  you  say  that  that  is  not  intended  to 
be  applicable  to  municipal  authorities  P|[  The 
learned  judge  continues :  "  I  come  to  this  con- 
clusion (though  not  without  much  doubt  from  the 
authorities  in  some  respects  contrary),  as  I  think 
it  is  warranted  by  the  cases  of  Sanders  v.  The 
Quardians  of  8t.  NeoVs,  Beverley  v.  The  Lincoln 
Qaslight  and  Ooke  Company,  Chwreh  v.  The  Jin- 
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perial  Qa$UgM  and  Ooke  Company,  and  others  of 
the  cases  to  whioh  I  have  adverted,  hy  the  pecaliar 
constitation  and  purposes  of  such  a  corporation 
as  the  board  of  guardians,  and  by  the  apparent 

i'ustice  of  the  case."  And  earlier  in  his  judffment 
le  says :  "  The  ground  upon  whioh  a  seal  is  re* 
quired  to  aothenticate  the  acts  of  corporations  is 
stated  in  the  case  of  The  Mayor  of  Ludlow  t. 
Charlton;  it  is  required  as  indicating  the  con- 
currence of  the  whole  body  corporate.  The  seal 
is  the  only  authentic  evidence  of  what  the  cor- 
poration has  done  or  agreed  to  do.  The  resolution 
of  a  meeting,  however  numerously  attended,  is 
not  the  act  of  the  whole  body.  £Svery  member 
knows  he  is  bound  by  what  is  done  under  the 
corporate  seal,  and  by  nothing  else.  This,  no 
doubt,  is  strictly  applicable  to  municipal  corpora- 
tions, and  others  of  a  similar  character,  but  not  so 
clearly  to  such  a  corporation  as  the  guardians  of  a 
union."  The  case  of  Sanders  y.  8t  Neofe  Union 
(8  Q-  B.  N.  S.  810)  is  very  unsatisfactory.  It  was 
decided  tx  parte ;  there  was  no  argument  and  no 
cases  cited.  It  is  submitted  that  at  the  most  the 
cases  show  that  the  only  exceptions  to  the  general 
rule  are  in  the  case  of  contracts  for  very  small 
amounts,  or  where  it  is  absolutely  necessary  that 
the  contract  should  be  carried  out  at  the  time. 
They  also  cited 

Aiutm  V.  The  ChuirdianM  of  Bethnal  Qreen,  L.  Bep. 

9  0.  P.  91 ;  29  L.  T.  Bep.  N.  S.  807; 
Friend  v.  DewneU,  4  0.  B.  K.  S.  576:  27  L.  J.  814, 

C.  P.;  8.  0.  before  Wood,  V.C.,  5  L.  T.  Bep. 

N.  S.  73; 
Smart  v.  West  Ham  Union,  11  Ex.  867 ; 
Crampton  v.  Varna  Railway  Compariy,  L.  Bep.  7 

Ch.  App.  562 ; 
MMor  V.  8pateman,  1  Wms.  Saund.  615. 

W.  0.  Harrieon,  Q.O.  in  reply. — [BsbtTi  L.J. — 
It  is  put  against  you  that  the  corporation  could 
only  make  these  waterworks  as  an  urban  sanitaij 
auUioritf  nnder  the  Public  Health  Act  1875.]  It 
is  submitted  that  they  could  do  it  under  the 
Municipal  Corporation  Act,  which  gives  the 
widest  powers  to  corporations.  If  NoweuY.  Mayor 
of  Worcester  (vhi  eup,)  is  not  a  complete  autho- 
rity on  that  point,  Andrew  v.  Mayor  of  B^de  (vhi 
ewp,)  is.  Smart  v.  West  Earn  Union  (11  Ex.  867) 
does  not  bear  on  this  point.  As  to  the  main 
question,  it  is  snbmittea  that  an  agent  who  is 
appointed  under  seal  may  make  a  contract  bind- 
ing on  the  oorporation,  although  not  under  seal. 
In  Story  on  Agency,  sect.  53,  it  is  said  that, 
"An  agent  by  an  authority  under  seal  might 
bind  the  oorporation  by  his  agreement  not  under 
seal,  if  the  agreement  were  within  the  scope  of 
his  authority?'  [B&ett,  L.J.— How  do  you  deal 
with  Mr.  Dugdale's  argument,  that  an  agent 
cannot  make  a  contract  so  as  to  bind  his  principal 
unless  he  makes  it  in  the  form  and  manner  in 
which  the  prinoipal' must  make  it  to  bind  him- 
self ?1  In  CSramipton  v.  Varna  Railway  Com/pany 
(L.  Bep.  7  Oh.  App.  5()2),  Lord  Hatherley  says : 
"I  oertainlv  was  impressed  with  the  considera- 
tion of  the  length  to  which  these  doctrines  might 
be  carried ;  but  I  think  that  the  arm  of  the  court 
is  always  strong  enough  to  deal  properly  with 
such  cases.  There  mignt  be  a  contract  without 
seal  under  which  the  whole  railway  was  made, 
and  of  which  the  company  would  reap  the  profit; 
and  yet  it  might  be  said  that  they  were  not  liable 
to  pay  for  the  making  of  the  Une.  When  any 
such  case  comes  to  be  considered,  I  think  there 
wUl  be  two  ways  of  meeting  it.    It  may  be  (and 


perhaps  is  so  in  this  case)  that  the  contractor  has 
nis  remedy  against  the  individual  vrith  whom  he 
entered  into  the  contract  although  he  may  have 
no  remedy  against  the  company ;  or  it  may  be  that 
the  oourt,  acting  on  well-recognised  prinoipleBb 
will  say  that  the  company  shall  not  in  such  a  case 
be  allowed  to  raise  any  diffionlty  as  to  payment." 
He  also  cited 

Paine  v.  The  Strand  Union,  8  Q.  B.  Bep.  826 ; 
Sanders  v.  The  St.  Neofs  Union,  8  Q.  B.  Bep.  810; 
Hall  ▼.  The  Mayor  of  Swansea,  5  Q.  B.  Bep.  526. 

Cur.  ado.  vulL 

March  18.— Lindlet,  L.J.— The  &ct8  stated  in 
the  special  case,  and  which  are  material  for  its 
decision,  are  as  follows :  1.  There  was  a  duly  sealed 
contract  between  the  defendants  and  Fowis  far 
the  execution  of  certain  works  therein  mentioned 
under  the  orders  of  one  Jerram,  who  was  the  en- 
gineer of  the  defendants,  and  was  dul^  appointed 
under  their  oommon  seal.  2.  Fowis  fjEoled  to 
perform  his  contract,  and  under  a  provision  con- 
tained in  it  the  defendants'  engineer,  Jerram, 
became  entitled  to  employ  other  persons  to  finish 
it,  and  to  charge  Powis  with  tne  expenses.  3. 
Jerram  found  that,  in  order  to  finish  the  works,  it 
was  necessary  to  execute  certain  additional  works 
not  comprised  in  Powis's  contract,  as  well  as  to 
complete  the  works  which  were  comprised  in  it. 
4.  Jerram  reported  this  necessity  to  the  defen- 
dants, and  thev,  by  their  council,  approved  of  the 
report;  and  thereupon  Jerram  entered  into  an 
agreement  with  the  plaintiffs  for  the  execution  by 
them  of  the  work  left  unfinished  by  Fowis,  and  of 
the  additional  works  above  referred  to.  5.  This 
contract  was  not  sealed  by  the  defendants,  but  the 
works  thus  agreed  to  be  done  by  the  plaintiffis 
were  all  done  as  agreed  under  the  direction  of 
Jerram.  6.  The  defendants  in  all  these  matters 
aoted  as  an  urban  authority  under  the  provisions 
of  the  Public  Health  Act  1875.  The  special  case, 
as  amended,  expressly  states  this  as  a  fiict,  but  in 
my  opinion  it  is  also  a  correct  statement  of  the 
legal  effect  of  the  Municipal  Corporation  Act  (5  A 
6  Will.  4h  c.  76),  s.  92,  and  of  the  Public  Health 
Act,  when  construed  together.  The  Municipal 
Corporation  Act,  s.  92,  enables  corporations  to 
appnr  their  funds  for  the  public  benefit  of  the 
inhabitants  and  improvement  of  the  borough, 
and  these  words  are  large  enough  to  include 
the  erection  of  waterworks.  But  the  Publio 
Health  Act  1875  contains  special  enactments 
relating  to  this  very  matter,  and  states  how 
contracts  for  the  erection  of  waterworks  are 
to  be  entered  into  by  all  urban  authorities,  whether 
municipaJ  corporations  or  not.  Upon  general 
principles  (^  construction,  therefore,  it  appears  to 
me  that,  in  order  to  decide  this  case,  all  that  is 
necessary  is  to  construe  the  Publio  Health  Act, 
and  to  determine  whether  it  has  been  complied 
with  or  not.  The  PubUo  Health  Act  1875  (38  &  39 
Vict  c.  55),  s.  174,  enacts  as  follows:  "With 
respect  to  contracts  made  by  an  urban  authority 
unoer  this  Act,  the  following  regulations  shall  be 
observed,  namely :  1.  Every  contract  made  by  an 
urban  authority  whereof  the  value  or  amount 
exceeds  502.  shall  be  in  writing,  and  sealed  with 
the  oommon  seal  of  suoh  authority.  ...  2.  Svery 
such  contract  shall  specify  the  work,  materials, 
matters,  or  things  to  be  furnished,  had,  or  done^ 
the  price  to  be  paid,  and  the  time  or  times  within 
whi<ui  the  oontiaot  is  to  be  performed,  and  shall 
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speoify  some  peoaniary  penalty  to  be  paid  in  case 
the  terms  of  the  contract  are  not  duly  performed. 
3.  Before  contracting  for  the  ezeontion  of  any 
works  under  the  provisions  of  this  Act,  an  urban 
authority  shall  ootain  from  their  sarveyor  an 
estimate  in  writing,  as  well  of  the  probable  expense 
of  executing  the  work  in  a  substantial  manner,  as 
of  the  annual  expense  of  repairing  the  same ;  also 
a  report  as  to  the  most  advantageous  mode  of 
contracting — that  is  to  say,  whether  by  contracting 
only  for  the  execution  of  the  work,  or  for  executing 
and  also  maintaining  the  same  in  repair  during  a 
term  of  years  or  otherwise.  4.  Before  any  contract 
of  the  value  or  amount  of  100^  or  upwards  is 
entered  into  by  an  urban  authority,  ten  days' 
public  notice  at  the  least  shall  be  given,  expressing 
the  nature  and  purpose  thereof,  and  inviting 
tenders  for  the  execution  of  Che  same  ;  and  such 
authority  shall  require  and  take  snfficient  security 
for  the  due  performance  of  the  same.  5.  Every 
contract  entered  into  by  an  urban  authority  in 
conformity  with  the  provisions  of  this  section, 
and  duly  executed  by  the  other  parties  thereto, 
shall  be  binding  on  the  authority  by  whom  the 
same  is  executed,  and  their  successors,  and  on 
all  other  parties  thereto,  and  their  executors, 
administrators,  sacoessors,  or  assigns,  to  all  intents 
and  purposes :  provided  that  an  urban  authority 
may  compound  with  any  contractor  or  other  person 
in  respect  of  any  penalty  incurred  by  reason  of 
the  non- performance  of  any  contract  entered  into 
as  aforesaid,  whether  such  penalty  is  mentioned 
in  any  such  contract,  or  in  any  bond  or  otherwise, 
for  such  sums  of  money  or  other  recompense 
as  to  sach  authority  may  seem  proper.''  The 
contract  in  qaestion  was  one  for  considerably 
more  than  20()0L  According  to  sect,  174,  clauses 
1  and  4|  it  ought,  therefore,  to  have  been  under 
the  common  seal  of  the  defendants;  and  ten 
days'  pnblic  notice  ought  to  have  been  given  by 
the  defendants,  inviting  tenders  for  the  execution 
of  the  works.  Now,  although  it  is  stated  in  the 
special  case  that  Jerram's  report,  which  led  to 
the  contract*  was  laid  before  the  council  of  the 
corporation,  and  was  adopted,  it  is  nowhere 
stated  that  the  contract  itself  was  ever  submitted 
to  the  council,  or  that  the  details  of  it  were  ever 
known  to  or  approved  by  them,  or  that  any 
tenders  for  the  execution  of  the  additional  works 
were  ever  invited;  and  I  infer  that  in  point  of 
fact  the  council  never  had  the  contract  submitted 
to  them,  and  that  no  tenders  ever  were  invited. 
If  the  contract  had  been  under  the  seal  of  the 
corporation,  the  plaintiffs  would  not  have  been 
prejudiced  by  the  omission  on  the  part  of  the  cor* 
poration  or  its  coancil  to  invite  tenders  (NoweU 
V.  The  Mayor  of  Worcester,  9  Ex.  467) ;  but  the 
provision  in  the  statute  relating  to  the  seal  is  one 
which  has  been  already  decided  to  be  imperative 
and  not  directory  only  (Htin^v.  Wimbledon  Board 
of  Works,  L.  Bep. 4,  C.  F.  Div.  48) ;  and  unless,  there- 
fore, the  contract  iu  question  can  be  resaided  as 
sealed  with  the  common  seal  of  die  defendants,  the 
contract  is  not  binding  on  them.  It  was  argued  that 
the  contract  was  in  substance  and  in  effect  under 
the  mbI  of  the  defendants,  because  Jerram  was 
appointed  by  the  defendants  under  their  common 
seal  to  perform  certain  powers  and  duties,  which 
includea  the  exercise  of  the  rights  reserved  in 
Powis's  contract  to  the  defendants'  engineer,  and 
the  duty  of  seeing  to  the  proper  execution  of  the 
works  contracted   for   by   rowis,  and  because 


Jerram's  report  on  the  additional  works  was  ap« 
proved  by  the  council.  But  I  am  unable  to 
accede  to  this  argument.  The  answer  to  it  is, 
that  this  particular  contract  is  not  under  the 
common  seal  of  the  defendants ;  and  that  to  hold 
it  to  be  so  because  Jerram  was  appointed  under 
seal,  and  his  report  adopted,  would  be  to  hold 
that  the  council  might  lawfully  delegate  an  im- 
portant part  of  their  duties  to  one  of  their  officers, 
and  so  deprive  the  ratepayers  of  that  protection 
which  the  Iiegislature  intended  to  affora  them  by 
requiring  the  common  seal  to  be  affixed  to  con- 
tracts of  this  description.  The  object  of  requiring 
such  contracts  to  be  under  the  common  seal  is,  I 
apprehend,  to  draw  the  attention  of  the  corpora- 
tion— 1.6.,  of  its  managing  body —to  each  particular 
contract,  and  to  ensure,  if  not  the  examination 
and  discussion,  at  all  events  an  opportunity  for 
the  examination  and  discussion  of  the  terms 
and  provisions  in  detail  of  every  contract  bj 
which  the  corporation  is  to  be  bound.  This 
object  would  be  entirely  defeated  if  it  were 
to  be  held  that  a  contract  not  under  seal 
entered  into  by  an  agent  appointed  under 
seal  was  a  contract  under  seal  within  the  true 
meaning  of  the  statute  which  governs  this  case. 
In  this  case  not  only  was  there  no  seal  in  fact, 
but  the  omission  of  the  seal  was  by  no  means  the 
omission  of  a  mere  form.  The  seal  was  not 
affixed,  because  the  contract  itself  was  never  in 
hct  approved  by  the  oounoil,  whose  duty  it  was 
to  consider  the  contract,  and  if  approved,  to 
authorise  it  to  be  sealed.  In  Story  on  Agency, 
B.  53,  it  is  stated  that  "  an  agent  by  an  authority 
under  seal  might  bind  the  corporation  by  lus 
a^rreement  not  under  seal  if  the  agreement  were 
within  the  scope  of  his  authority."  But  this 
passage  cannot  apply  to  cases  in  which  a  corpo- 
ration attempts  to  delegate  to  an  agent  duties 
which  can  only  be  properljr  performed  after 
deliberation  by ,  the  corporation  itself.  In  my 
opinion,  an  authority  under  seal  to  Jerram  to  enter 
into  any  contract  he  might  think  fit  for  additional 
works  would  be  uUra  vires  and  invalid,  and 
would  not  render  his  contract  the  contract  of  the 
corporation  itself,  even  if  that  contract  were 
sealed  by  him.  To  render  sach  a  contract  binding 
on  the  corporation,  it  would,  in  my  opinion,  be 
necessary  for  the  corporation  distinctly  to  ratify 
it,  and  in  effect  make  his  seal  its  own.  The  last 
point  urged  for  the  plaintiffs  was  that,  as  the  con- 
tract has  been  performed,  and  the  defendants  have 
the  benefit  of  the  plaintiffs'  work,  labour,  and 
materials,  the  defendants  are  at  all  events  liable 
to  pay  for  these  at  a  fair  price.  In  support  of 
this  contention  oases  were  cited  to  show  that 
corporations  are  liable  at  common  law  quasi  e» 
eoniractu  to  pay  for  work  ordered  by  their  agents, 
and  done  under  their  authority.  The  cases  on 
this  subject  are  very  numerous  and  conflicting, 
and  they  require  review  and  authoritative  ex- 
position by  a  court  of  appeal.  But,  in  my  opinion, 
the  question  thus  raised  does  not  require  decision 
in  the  present  case.  We  have  here  to  construe 
and  apply  an  Act  of  Parliament.  The  Act  draws 
a  line  between  contracts  for  more  than  501.,  and 
contracts  for  50L  and  under.  Contracts  for  not 
more  than  50Z.  need  not  be  sealed,  and  can  be 
enforced  whether  executed  or  not,  and  without 
reference  to  the  question  whether  thev  could  be 
enforced  at  common  law  by  reason  of  their  triviaJ 
nature.     But  contracts  for  more  than  501,  are 
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poaitirely  required  to  be  tisder  seal;  and 
in  a  oaae  lilce  that  before  xib,  if  we  were 
to  hold  the  defendants  liable  to  pay  for 
what  has  been  done  nnder  the  contraot, 
we  should  in  effect  be  repealing  the  Act  of 
Parliament,  and  depriving  the  ratepayers  of  that 
protection  which  Parliament  intended  to  secure 
for  them.  Frend  T.  DenneU  (4  0.  B.  N.  S.  576,  and 
in  Chancery  5  L.  T.  Bep.  N.  S.  73)  is  an  authority 
in  support  of  this  view,  and  was  in  my  opinion 
rightly  decided.  The  additional  works  there  in 
question  had  been  executed,  and  there  was  the 
common  count  for  work  and  labour  and  materials, 
as  well  as  a  special  count  on  the  alleged  contract, 
but  the  defendant  was  held  not  liable  at  law,  or  in 
equity.  It  may  be  said  that  this  is  a  hard  and 
narrow  view  of  the  law ;  bat  my  answer  is,  that 
Parliament  has  thought  it  expedient  to  require  this 
view  to  be  taken ;  and  it  is  not  for  this  or  any 
other  court  to  decline  to  ^ve  effect  to  a  clearly 
expressed  statute  because  it  may  lead  to  apparent 
hardship.  For  the  above  reasons  I  am  of  opinion 
that  the  decision  of  the  court  below  was  correct, 
and  that  this  appeal  ought  to  be  dismissed  with 
costs.  Cotton,  L. J.  has  requested  me  to  say  that 
he  has  read  this  judgment  and  agrees  with  it. 

Bbstt,  L.J. — I  have  very  reluctantly  come  to 


the  same  conclusion.  Although  the  defendant^ 
are  a  municipal  corporation,  they  were  acting 
throughout  these  transactions  as  the  urban  sani- 
tary authority,  so  that  sect.  174  of  the  Public 
Health  Act  applies  to  them ;  and  that  section  has 
already  been  aecided  by  the  Court  of  Appeal  (in 
Hunt  V.  Wimhledon  Local  Board)  to  be  mandatory 
and  not  directory.  Assuming  that  all  the  other 
rec[uirements  of  sect.  174  were  complied  with  in 
this  case,  the  fact  that  the  contract  was  not  under 
the  seal  of  the  defendants  is  of  itself  sufficient  to 
prevent  the  plaintiffs  from  recovering  in  this 
action.  I  am  further  of  opinion,  having  read  all 
the  cases  on  the  point,  that  the  fiiot  that  the 
defendants  had  the  benefit  of  the  contract  will  not 
prevent  them  from  setting  up  the  statute  in 
answer  to  the  plaintiffs'  claim.  And  further,  I  am 
bound  to  say  that  it  seems  to  me  that  if  the  defen^ 
dants  had  acted  throughout  these  prooeedings  as 
a  municipal  corporation,  and  not  as  an  urban 
sanitary  authority,  the  fiust  that  the  contract  was 
not  under  their  seal  would  still  have  been  a  com- 
plete bar.  Appeai  ditmUsed. 

Solicitors  for  the  plaintiffs,  John  MaekreU  and 
Oo. 

Solicitor  for  the  defendants,  H.  TffreU,  for  H,  G. 
PotamotH  Town  Clerk,  Leamington. 


END    OP    VOL.    Xn. 


Stanford  LmtI 
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